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CHAPTER  XXIII— (Continued). 

Rights,  Duties  and  Liabilities  as  to  Transportation. 

I.  Duties  as  to  Transportation  in  General,  §§  2251-8355.     See  volume  2. 

II.  Route,  Time  and   Means   of  Transportation,  §§   2256-2275.     See  volume   2. 

III.  Nature  of  Liability  and  Degree  of  Care  Required,  §§  2276-3350.     See  volume  2. 

IV.  As  to  Stations  and  Stopping  Places,  §§  2351-2385.    See  volume  3. 
V.  As  to  Roadbed  and  Track,  §§  2386-2403.     See  volume  2. 

VI.  As  to  Vehicles,  §§  2403-2425.     See  volume  3. 
VII.  As  to  Means  of  Conveyance,  §§  2426-2434.     See  volume  2. 
VIII.  Receiving  and  Discharging  Passengers,  §§  2435-2489.     See  volume  2. 
IX.  Accommodations  and  Duties  during  Transit,  §§  2490-2524. 

A.  Scope  Note,  §  2490. 

B.  Rules   and   Regulations,    §   3491. 

C.  Accommodations  in   General,   §  2492. 

D.  Particular   Accommodations,    §§   2493-2497. 

a.  In  General,  §  2493. 

b.  Railroads   and    Street   Railway    Companies,    §§   2494-2496. 

(1)  In   General,  §  3494. 

(2)  Chair  Cars,   §  2495. 

(3)  When  Passengers  Are  Carried  on  Freight  Trains,  §  2496. 

c.  Carriers   by   Water,   §   2497. 

E.  Providing  Accommodation   Inferior   to   Those   Agreed   Upon,   §   2498. 

F.  Classification   and   Separation   of   Passengers,    §§   2499-2508. 

a.  In  General,  §  2499. 

b.  Separation  of  Male  and  Female  Passengers,  §  2500. 

c.  Separation   of   White   and   Colored   Passengers,    §§    2501-2506. 
(1)   In  General,  §  3501. 

(3)   By  Regulations  of  the  Carrier,  §  3502. 

(3)  Statutes  Requiring  the  Separation,  §.  2503. 

(4)  Statutes   Prohibiting  the   Separation,   §§   2504-2505. 

(a)  State  Laws,  §  2504. 

(b)  Acts  of  Congress,  §  2505. 

(5)  Degree   of  Care  and  Liability   Incurred,   §   2506. 

d.  Exclusion  of  Passenger  from  Car  because  of  Bad   Moral   Character,  §  2507. 

e.  Equality  of  Accommodations,  §  2508. 

G.  Particular  Rights  and  Duties  in  Transit,  §§  2509-2522. 

a.  Overloading  Conveyance,   §  2509. 

b.  Rights  and  Duties  as  to  Providing  Seats,  §  2510. 

c.  Allowing    or    Compelling    Passengers    to    Expose    Themselves    to     Danger. 

§§  3511-3514. 

(1)  In   General,  §  3511. 

(2)  Warning  Passengers  of  Danger,  §  3513. 

(3)  Removal  of  Passenger  from  Place  of  Danger  by  Force,  §  2513. 

(4)  Preventing  Passenger  Leaving  Moving  Train,  §  2514. 

d.  Allowing   Passenger   to   Alight   Temporarily   at   Intermediate   Station,   §   3515. 

e.  Duties  to  Drover  Alighting  at  Intermediate  Stations  to  Care  for  Stock,  §  3516. 

f.  Announcement  of  Station  and  Change  of  Cars,  §  2517. 

g.  Transfer  of  Passengers,  §  2518. 
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h.  Opening  and  Closing  of  Car  Doors,  §  2519. 

i.  Rescue  of  Passenger  Falling  from  Train,  §  2520. 

j.  Duty  to  Care  for  Sick  or  Injured  Passengers,  §  2521. 

k.  Opportunity  to  Procure  Food,  §  2522. 
H.  Stopping  Over  at  Intermediate  Stations,  §  2523. 
I.  Duty  as  to  Passenger  Boarding  Wrong  Train,  §  2524. 
X.  Management  of  Conveyance,  §§  2525-2552. 

A.  General  Rule,  §  2525. 

B.  Crowded  Trains  or  Cars,  §  2526. 

C.  Running  Trains  or  Cars  in  a  Manner  Calculated  to  Alarm  Passengers,  §  2527, 

D.  Avoiding  Dangers   Encountered   during  the  Journey,   §   2528. 

E.  In  Passing  through  Tunnels,  §  3529. 

F.  In  Running  Trains  or  Cars  on  Wrong  Track,  §  2530. 

G.  In  Approaching  Switch  Apparently  Misplaced,  §  2531. 
H.  Omission  of   Signals   Required  by   Statute,   §,  2533. 

I.  Moving   Disabled  Trolley   Car,   §   2533. 

J.  Absence  of  Driver  or  Motorman  from  Post  of  Duty,  §  3584. 

K.  Speed  of  Trains  or  Cars,  §  2535. 

L.  Jerks  and  Jolts  of  Trains  or  Cars,  §§  2536-3539. 

a.  Management  of  Train  in  General,  §  2536. 

b.  In  Making  Up  Trains,  §  3537. 

c.  In    Starting,    Stopping,    and    Running   Trains,    §    3538. 

d.  In  Recoupling  Trains  Which  Break  Apart,  §  2539. 
M.  Negligent  Handling  of  Engine,  §  2540. 

N.   Collisions,   §§   2541-2550. 

a.  In  General,  §  2541. 

b.  Collisions  between  Trains  or  Cars  Operated  on  the  Same  Track,  §  2542. 

c.  Collisions  of  Trains  with  Cattle  and  Other  Obstructions,  §  2543. 

d.  Collisions  of  Street  Cars  with  Road  Vehicles,  §  2544. 

e.  Collisions   with    Structures   Alongside   the   Track,    §    2545. 

f.  Collisions  with  Cars  on  Parallel  or  Side  Tracks,  §  2546. 

g.  Collisions  between  Vehicles   of  Different  Carriers,   §§  2547-2549. 

(1)  In  General,  §  3547. 

(2)  Collisions  between  Trains  of  Intersecting  Railroads,  §  3548. 

(3)  Collisions  between   Street  Cars  and  Trains  or   Cars  of  Intersecting  Rail- 

road,   or   Street    Railway,    Companies,    §    2549. 
h.  Collision  between  Automobile  Carrier  and  Other  Vehicle,  §  2550. 
O.  Upsetting  Coach,  §  2551. 

P.  Care  Required  as  to  Telegraph  Lines,  Operators,  etc.,  §  3552. 
XL  Duty  to  Protect  Passengers,  §§  2553-2566. 

A.  General  Rule,  §  2553. 

B.  Knowledge  of  the  Commission  of  the  Wrong,  §  2554. 

C.  Knowledge,  or  Duty  to  Know,  of  Passenger's  Peril,  §  '2555. 

D.  Reason  to  Apprehend  Passenger's  Peril,  §§  2556-2562. 

a.  In  General,  §  2556. 

b.  Presence  of  Dangerous   Persons   on  Vehicle  or  Vessel,  §  2557. 

c.  Disorder  among  Passengers,  §  2558. 

d.  Intermingling  of  White  and  Colored  Passengers,  §  2559. 

e.  Negligence  of  Passengers  in  Getting  on  or  Off  the  Vehicle,  §  2560, 

f.  Scuffling  of  Hackmen  Near  Station,  §  3561. 

g.  Servants  of  Express   Companies,  etc.,   at  Station,   §   2562. 

E.  Limitation   of  Carrier's  Liability,   §§  2563-3566. 

a.  In    General,    §   3563. 

b.  Absence   of  Knowledge,   etc.,  of  Passenger's   Peril,   §   2564. 

c.  Performance  of  Duty,  or  Inability,  to  Protect,  §  3565. 

d.  Acts  for  Which  Carrier  Liable,  §  3566. 

XII.  Liability  for  Acts  and  Omissions  of  Servants,  §§  2567-2629. 
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A.  In  General,  §  S567. 

B.  Negligence  of  Servants,  §  3568. 

C.  Wilful  Acts   of  Servants,  §§  3569-2601. 

a.  In   General,  §   2569. 

b.  Assaults   upon   Passengers,    §§   3570-2592. 

(1)  In   General,   §  2570. 

(2)  Assaults  within   the   Scope   of  the   Employment,   §   2571. 

(3)  Assault  Outside  the   Scope  of  the   Employment,   §§  3573-2584. 

(a)  In   General,   §   3572. 

(b)  Minority  Rule,  §  2573. 

(c)  Prevailing  Rule,  §§  2574-3576. 
aa.  In  General,  §  3574. 

bb.  Limitation  of  the  Rule,  §  3575. 
cc.  Application  of  the  Rule,  §  2576. 

(d)  Acts  Which  Are  or  Are  Not  within  Scope  of  Employment,  §§  3577-3583. 
aa.  In  General,  §■  3577. 

bb.  Acts  Done  in  Connection  with  Collection  of  Tickets  and  Fares,  §  3578. 

cc.  Assaults   by   Steward  and  Waiters   on   Steamboat,   §   3579. 

dd.  Assault   by   Baggage   Master,   §   2580. 

ee.  Assaults   Committed   after   the   Relation   of  Carrier  and   Passenger   Is 

Determined,  §  2581. 
ff.  Assault  by  Conductor  upon  Passenger  Who  Has-  Alighted  from  Street 

Car,  §  2583. 
gg.  Accidental   Blow  by  Servants   Engaged  in  Playful  Scuffle,   §  2583. 

(e)  Presumption  as  to   Scope   of  Duty,   §   2584. 

(4)  Justifiable  Assaults,   §§   2585-2590. 

(a)  In  General,   §  2585. 

(b)  Acts  Done  in  Self-Defense,    §§    2585-2589. 
aa.  In  General,  §  2586. 

bb.  What    Constitutes    Self-Defense,    §§    2587-2589. 
(aa)   In  General,  §  2587. 

(bb)   Circumstances    Justifying    the    Act,     §  2588. 
(cc)   Degree   of   Force   Permissible,   §   3589. 

(c)  Forcible   Expulsion  of  Passengers,  §  2590. 

(5)  Assaults    Provoked    by    the    Passenger,    §    2591.  ! 

(6)  Failure  of  Agent  to  Comply  with  Law  as  to  Uniform,  §  2593. 

c.  Insult  to  Passenger,  §  3593.  i 

d.  False  Imprisonment  and  Arrest,  §§  2594-2600. 

(1)  General  Rule,  §  2594. 

(2)  What  Constitutes  False  Imprisonment,  §§  2595-2600. 

(a)  In  General,  §  2595. 

(b)  The   Detention  or  Restraint,   §  2596. 

(c)  The  Unlawfulness  of  the  Detention  or  Restraint,  §§  2597-3600. 
aa.  In  General,  §  2597. 

bb.  Detention  to  Enforce  Payment  of  Fare,  §  2598. 

cc.  Arrest  without   Warrant,   §   3599. 

dd.  What  Constitutes  Probable  Cause,  §  2600. 

e.  Communication   of   Disease   by   Employee   to   Passenger,   §   2601. 
D.  Scope  of  Employment,  §§  2602-2616. 

a.  In   General,   §   2603. 

b.  Inviting  or  Directing  Passenger  to  Alight  at  Dangerous  Place,  §  3603. 

c.  Assisting  Passenger  on  or  Off  Train  or  Car,  §  2604. 

d.  Pushing  or  Pulling  Passenger   Off  Train  or   Car,   §   2605. 

e.  Directing  or   Permitting   Passenger   to   Alight   from   Moving  Train,   §   2606. 

f.  Giving  Information  to,  or  Instructing,  Passengers,  §  2607. 

g.  Acts   Calculated,   or   Intended,   to   Alarm   Passengers,   §   2608. 
h.  Unintentional  Assaults  upon  Passengers,  §  2609. 
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i.  Falling  against,  or  Jostling,  Passengers,  §  2610. 
j.  Directing  Passenger  to  Render  Assistance,  §  3611. 
k.  Refusing  Passenger  Entrance  to  Car,  §  2612. 

1.  Causing  Unnecessary   Delay   in  Transportation,   §  2613. 
m.  Making  Overcharge  for  Ticket,  §  2614. 
n.  Assaults   upon   Passengers,   §   2615. 

0.  False   Imprisonment   of   Passengers,   §   2616. 
E.  Who  Are  Servants,  §§  2617-2629. 

a.  In    General,    §   2617. 

b.  Independent   Contractors,   §   2618. 

c.  Construction   Companies,  §  2619. 

d.  Persons   in   Charge   of   Sleeping,   or   Palace,  Cars,   §  2630. 

e.  Servants  Invested  with  Authority  of  Peace  Officers,  §  2621. 
f.  Assistants   Engaged  by  Servants,   §  2622. 

g.  Servants   Employed  Jointly  by  Several   Masters,   §  2623. 
h.  Servants  of  Lessors  or  Lessees,  §  2634. 

i.  Servants  of  Receivers,  §  2625. 

j.  Pilots,    §    3626. 

k.  Postal   Agents,    §   2637. 

1.  Surgeon  Employed  by  Carrier,  §  3638. 
m.  Employees  Ofif  Duty,  §  2629. 

XIII.  Companies  and   Persons   Liable,   §§   2630-3667. 

A.  In   General,   §§   2630-2636. 

a.  Delegation  of  Duties  by   Carrier,   §  2630. 

b.  Liability  for  Negligence  in  Operation  of  Trains  of  Another  Carrier,  §  3631. 

c.  Liability   of   Carrier   for   Injury   to    Passengers    of   Another   Carrier,   §   3633. 

d.  Liability  of  Employee  of  Carrier,  §  3633. 

e.  Liability   of   Electric   Company    Furnishing   Power,    §   3634. 

f.  Carrier  Transporting  Soldiers  for  Government,  §  3635. 

g.  Liability  of  Seller  of  Ticket,   §   3636. 

B.  Injury  Due  to   Concurrent   Negligence,  §§  2637-3641. 

a.  In  General,  §§  2637-2638. 

(1)  Negligent    Carriers    Liable,    §    3637. 

(2)  Negligence  of  Other  Carrier  No  Defense,  §  3638. 

b.  Collision   Resulting  from   Concurrent   Negligence   of  Two    Carriers,   §§   3639- 

3641. 

(1)  Negligent   Carriers   Liable,   §   2639. 

(2)  Negligence  of  Other  Carrier  No   Defense,  §  3640. 

(3)  Presumption   of   Negligence,   §   2641. 
■C.  Stations   and   Approaches,   §§   2642-2646. 

a.  In  General,  §  3643. 
■  b.  Stations  Used  by  Several  Carriers,  §§  3643-3646. 

(1)   In  General,  §  3643. 
(3)   Duties  as  to  Passengers  of  Other   Carrier,   §  2644. 

(3)  Duty   to   Protect   Passengers   from   Negligence   of   Other   Carrier,   §   3645. 

(4)  Station    Owned   by    Independent    Company,    §    2646. 

T).  Liability   of   Carrier   Operating  Trains    Over   Another's    Lines,   §§   2647-2651. 

a.  In   General,   §  2647. 

b.  Liability  for  Negligence  of  Owner  of  Road,  §  2648. 

c.  Liability  for  Injury  to  Passengers  of  Another  Lessee  of  Tracks,  §  2649. 

d.  Effect  of  Illegality  of  Contract  between  Companies,   §   3650. 

e.  As   Affected  by   Compensation   Received,   §   2651. 
E.  Liability  of  Lessor,  §§  2652-2658. 

a.  In  General,  §  2652. 

b.  Lessor   Liable  for   Negligence   of   Lessee,   §  2653. 

c.  Liability   for   Indignities   of   Fellow   Passengers,   §   3654. 
<1.  Lessor's  Liability  to  Its  Own  Passengers,  §  2655. 
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e.  Lease  Illegal  or  Ultra  Vires,   §  2656. 

f.  Leases  under  Statutory  Authority,  §  2657. 

g.  Liability  of  Lessor  of  Steamboat,   §  2658. 

F.  Liability  When  Railroad  Operated  by  Trustee,   §§   2659-2660. 

a.  Liability  of  Trustee,  §  2659. 

b.  Liability  of  Railroad   Operated  by  Trustee,  §  2660. 

G.  Railroads  in  Hands  of  Receiver,  §§  2661-2665. 
a.  Liability   of  Receiver,   §§   2661-2662. 

(1)  In  Official   Capacity,   §  2661. 

(2)  Personal   Liability   of  Receiver,   §   2662. 
•    b.  Liability  of  Railroad,   §§   2663-2664. 

(1)  In   General,  §  2663. 

(2)  After  Discharge  of  Receiver,  §  2664. 

c.  Liability  of  Profits   and   Income,   §   2665. 

H.  Who  Liable  for  Injuries  Occurring  on  Chartered  Conveyances,  §  2666. 
I.  Liability  for  Injuries  on  Consolidated  Lines,  §  2667. 
XIV.  Limitation   of   Liability,   §§   2668-2693. 

A.  Power  to  Limit  Liability  as  to   Passengers  for   Hire,  §§   2668-2671. 

a.  General   Rule,  §  2668. 

b.  Contractual  Exemption  from   Statutory  Penalty,   §  2669. 

c.  Statutory   Power  to  Limit  Liability,  §   2670. 

d.  Passengers   Received   on   Freight  Trains,   §   2671. 

B.  Power  to  Limit  Liability  as  to.  Persons  Carried  Free  or  at  Reduced  Rates,  §§ 

2672-2677. 

a.  Limitation  of  Liability  in   Pass   Given  as   Mere   Gratuity,   §§  2672-2676. 

1.  In  General,  §  2672. 

2.  Degrees  of  Negligence,  §  2673. 

3.  Pass  Issued  in  Violation  of  Law,  §  2674. 

4.  Under  Statutory  Provisions,  §  2675. 

5.  Using  Nontransferable   Pass   of  Another,  §   2676. 

b.  Reduced   Rates  or  Passes  Based  upon  Some  Consideration,  §  2677. 

C.  Power  to  Limit  Liability  in  Drover's  Pass,  §§  2678-2683. 

a.  Drover  as  Passenger  for   Hire,  §  2678. 

b.  Carrier    Cannot   Limit   Liability   in    Drover's    Pass,    §§    2679-2681. 

(1)  In  General,  §  2679. 

(2)  Drover's   Return   Pass,   §   2680. 

(3)  Degrees  of  Negligence,  §  2681. 

c.  Stipulation  That  Drover  Is  Employee  of  Carrier,  §  2682. 

d.  Reasonable   Regulations   Binding,   §  2683. 

D.  Power  to  Limit  Liability  as  to  Persons  Engaged  in  Certain   Employments,  §§ 

2684-2689. 

a.  Limitation  of  Liability  in  Pass  Given  Employee,  §  2684. 

b.  Express   Messengers,  §  2685. 

c.  Mail   Clerks,   §   2686. 

d.  News  Agents,   §   2687. 

e.  Circus   Employees,  §  2688. 

f.  Employees   of  Pullman   Car   Companies,   §   2689. 

E.  Sufficiency    of    Assent    of     Passenger    to     Limitation     of    Carrier's    Liability,. 

§§  2690-2691. 

a.  Passenger  for  Hire,  §  2690. 

b.  Persons  Carried  Gratuitously,  §  2691. 

F.  Authority  of  Master  to  Limit  Liability  of  Carrier  for  Injury  to  Servant,  §  2692; 

G.  Construction    of   Contracts   Limiting   Liability   of   Carrier,   §    2693.. 

§§  2490-2524.  Accommodations  and  Duties  during  Transportation 
— §  2490.  Scope  Note. — The  object  of  this  section  will  be  to  discuss  the 
rights  and  duties  of  carriers  in  regard  to  accommodations  for  passengers,  sepa- 


§§  2490-2492 
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ration  of  passengers,  and  other  rights  and  duties  of  carriers  to  passengers  during 
transportation  which  have  not  "been  dealt  with  in  other  sections,  particularly  the 
section  on  the  liability  of  carriers  of  passengers  for  injuries  by  collisions,i_  the 
section  on  the  liability  of  carrier  for  injuries  to  passengers  by  jerks  and  jolts 
of  trains  or  cars,^  and  the  section  on  the  liability  of  carriers  for  negligence  on 
account  of  running  trains  or  cars  at  an  excessive  rate  of  speed,^  as  well  as  the 
section  on  taking  on  and  letting  off  passengers.* 

§  2491.  Rules  and  Regulations.— In  General.— A  contract  of  carriage  is 
subject  to  all  reasonable  rules  and  regulations  then  in  force,  and  a  passenger 
accepts  either  the  express  or  implied  undertaking  of  carriage,  with  the  under- 
standing that  he  will  conform  to  such  regulations  of  the  carrier  with  respect  to 
the  transportation  as  are  appropriate  and  reasonable.^  The  reasonableness  of 
such  rules  is  a  question  of  law,  when  the  circumstances  surrounding  their  adop- 
tion are  not  in  dispute.^  But  they  need  not  bring  home  to  each  passenger  per- 
sonal knowledge  of  the  existence  of  a  reasonable  rule.''  The  manner  of  making 
such  rules  public,  so  as  to  charge  passengers  with  notice  thereof,  is  usually  pre-' 
scribed  by  the  statute — they  must  be  "posted  up  at  the  time  in  a  conspicuous  place 
inside  of  its  passenger  cars  then  in  the  train."  If  such  regulations  are  so  posted, 
and  the  passenger  is  injured  while  violating  such  reasonable  rules,  then  such 
passenger  can  not  recover  unless  circumstances  prevail  which  override  the  rule.^ 

§  2492.  Accommodations  in  General. — A  carrier  of  passengers  has  a 
duty,  arising  from  the  public  nature  of  its  employment  to  furnish  for  the  use  of 
passengers  on  its  lines  such  accommodations  as  are  reasonably  required  by  the 
existing  conditions  of  passenger  traffic.^     Among  the  duties  of  carriers  of  pas- 


1.  Appended  to  Chicago,  etc.,  R.  Co.  v. 
Durand,  65  Kan.  380,  69  Pac.  356,  3  R. 
R.  R.  519,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
519. 

2.  Appended  to  Freeman  v.  Metropol- 
itan St.  R.  Co.,  95  Mo.  App.  94,  68  S. 
W.  1057,  3  R.  R.  R.  584,  26  Am.  &  Eng. 
R.   Cas.,  N.   S.,   584. 

3.  Appended  to  Northern  Pac.  R.  Co.  v. 
Adams,  116  Fed.  324,  54  C.  C.  A.  196,  3 
R.  R.  R.  734,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  734. 

4.  See  ante,  "Receiving  and  Discharg- 
ing Passengers,"  §  2285. 

5.  Rules  and  regulations. — McLain  v. 
St.  Louis,  etc.,  R.  Co.,  131  Mo.  App.  733, 
111    S.    W.    835. 

A  common  carrier  of  passengers  may 
require  stockmen  accompanying  their 
stock  to  ride  in  caboose  of  train  while  in 
motion.  Judgment  74  N.  E.  1014,  affirmed. 
Lake  Shore,  etc.,  R.  Co.  v.  Teeters,  77  N. 
E.  599,  166  Ind.  335,  5  L.  R.  A.,  N.  S., 
435. 

Railroad  companies  not  only  have  the 
right,  but  they  must  run  their  trains  in 
accordance  with  established  rules  and  reg- 
ulations, and  passengers  must  exercise 
reasonable  diligence  to  acquaint  them- 
selves with  them,  and,  where  the  reg- 
ulations are  reasonable,  the  passengers 
must  comply  therewith.  Chicago,  etc.,  R. 
Co.  V.  Field,  34  N.  E.  406,  7  Ind.  App.  173, 
52  Am.  St.   Rep.  444. 

A  carrier  may  adopt  reasonable  rules 
for  the  transaction  of  its  business,  and 
passengers  must  comply  therewith.    Fun- 


erburg  v.  Augusta,  etc.,  R.   Co.,   61  S.  E. 
1075,  81  S.   C.   141,  21   L.   R.  A.,  N.  S.,  868. 

6.  Question  for  jury. — Ohage  v.  North- 
ern Pac.  R.  Co.,  200  Fed.  138,  118  C.  C. 
A.  302. 

7.  Personal  knowledge. — Funderburg  v. 
Augusta,  etc.,  R.  Co.,  81  S.  C.  141,  61  S. 
E.  1075,  31  L.   R.  A.,  N.  S.,  868. 

8.  Lane  v.  Choctaw,  etc.,  R.  Co.,  19 
Okla.  324,  91  Pac.  883. 

To  absolve  itself  from  liability  for  in- 
juries to  a  passenger  riding  in  its  baggage 
car,  the  carrier  must  adopt  and  post  in 
a  conspicuous  place  in  its  passenger  cars 
printed  rules  and  regulations  forbidding 
or  warning  passengers  not  to  ride  in  such 
baggage  car.  Lane  v.  Choctaw,  etc.,  R. 
Co.,   19   Okla.   334,   91   Pac.  883. 

9.  Duty  to  provide  sufficient  accom- 
modations.— Chicago,  etc.,  R.  Co.  v.  Pull- 
man, etc..  Car  Co.,  139  U.  S.  79,  35  L. 
Ed.  97,  11  S.  Ct.  490;  Hall  v.  DeCuir,  95 
U.   S.   485,  24  L.    Ed.   547. 

Where  duties  touching  the  conveniences 
and  accommodations  of  a  passenger  are 
involved  the  carrier  is  only  bound  to 
ordinary  diligence.  Stevens  v.  Central 
R.,  etc.,  Co.,  80  Ga.  19,  5  S.  E.  253;  Cen- 
tral R.,  etc.,   Co.  V.   Perry,   58   Ga.  461. 

It  is,  in  general,  the  duty  of  a  carrier 
of  passengers  to  provide  accommodation 
sufficient  for  their  safe  transportation. 
Anderson  v.  South  Carolina,  etc.,  R.  Co., 
61   S.   E.   1096,   81   S.   C.   1. 

"Where  the  passenger  embarks  with- 
out making  any  special  contract,  and  with- 
out   knowledge    as    to    what    accommoda- 
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sengers  for  hire  is  that  of  providing  for  the  safety  and  comfort  of  their  pas- 
sengers during  the  transportation  by  furnishing' them  the  usual  and  reasonable 
accommodations  which  are  incident  to  the  mode  of  conveyance  employed. i** 
While  this  duty  is  imposed  upon  the  carrier  by  the  common  law,  it  has  frequently 
been  made  the  subject  of  statutory  enactment.  Thus,  it  has  been  provided  by 
statute  that  carriers  shall  furnish  passengers  with  reasonable  accommodations, ^^ 
with  sufficient  accommodations, ^^  and  that  they  shall  furnish  sufficient  accom- 
modations for  all  passengers  reasonably  to  be  expected  to  require  carriage  at 
r^ny  one  time  ^^  or  offering  themselves  as  passengers  a  reasonable  time  before 
the  advertised  starting  time  of  the  conveyance.^*  But,  in  order  to  make  the  car- 
rier liable  to  a  passenger  for  its  failure  to  furnish  the  accommodations  which 
are  reasonably  necessary  to  the  comfort  and  safety  of  passengers,  it  must,  of 
course,  appear  tliat  the  passenger  sustained  damages  in  consec[uence  of  the  car- 
rier's omission  of  duty  in  this  respect. i^ 

Eight  to  Ride  in  Particular  Gar. — A  person  who  is  free  from  personal 
objection,  which  will  deprive  him  of  the  right  of  selection,  has  the  right  to 
travel  in  the  car  best  adapted  to  his  comfort,  provided  all  the  seats  in  that  car 
are  not  occupied  in  advance ;  if  they  are,  then  he  must  accept  a  seat  in  another 
car,  though  not  as  comfortable  in  all  respects,  or  wait  until  another  train  ar- 
rives." Where  a  passenger,  when  about  to  take  his  train,  was  directed  by  a 
porter  to  ride  in  the  smoker,  and  he  did  so  without  having  appealed  to  the  con- 


tions  will  be  afforded,  the  law  implies  a 
contract  which  obliges  the  carrier  to  fur- 
nish suitable  accommodations  according 
to  the  room  at  his  disposal;  but  the  pas- 
senger in  such  a  case  is  not  entitled  to 
any  particular  apartments  or  special  ac- 
commodations." Hall  V.  DeCuir,  95  U.' 
S.    485,    24   L.    Ed.    547. 

The  word  ''reasonable,"  as  used  in  Civ. 
Code  1902,  §  3157,  requiring  every  rail- 
road to  furnish  "reasonable"  accommo- 
dations for  the  convenience  and  safety 
of  passengers,  was  intended  to  have  a 
broad  meaning,  and  signifies  that  the  ac- 
commodations shall  be  reasonable,  as 
distinguished  from  extreme  luxury  or 
scantiness — that  is,  sufficient  for  all  rea- 
sonable purposes — and  further  conveys 
the  meaning  that  reasonable  efforts,  con- 
sidering all  the  circumstances,  must  be 
made  to  provide  such  sufficient  accommo- 
dations. Anderson  v.  South  Carolina, 
etc.,  R.  Co.,  61  S.  E.  1096,  81  S.  C.  1. 

Duty  to  provide  suitable  accommoda- 
tions.— A  railroad  company  is  required 
to  provide  suitable  and  safely  constructed 
cars  for  carrying  passengers.  Cincinnati, 
etc.,  R.  Co.  V.  Morley,  4  O.  C.  C.  559,  2 
O.  C.  D.  706;  Cleveland,  etc.,  R.  Co.  v. 
Bartram,   11  O.   St.   457. 

10.  Werle  v.  Long  Island  R.  Co.,  98 
N.  Y.  650,  21  Am.  &;  Eng.  R.  Cas.  429; 
Duck  V.  St.  Louis,  etc.,  R.  Co.  (Tex.  Civ. 
App.),  63  S.  W.  891. 

Although  a  railway  company  adver- 
tises an  excursion,  it  can  not  know  with 
certainty  the  numbers  it  must  accommo- 
date, and  can  only  be  required  to  use  due 
diligence  in  furnishing  accommodations; 
such  duty  being,  in  that  regard,  relative 
and    dependent     upon     the    circumstances 


of    each    case.      Chicago,    etc.,    R.    Co.    v. 
Fisher,   31   111.   App.   36. 

Plaintiff,  having  purchased  tickets  for 
passage  and  berths  on  a  steamboat  for 
himself  and  his  family,  persons  of  color, 
on  finding  the  berths  small,  and  the  ac- 
commodations inadequate,  requested  the 
officers  of  the  boat  to  exchange  the 
berths  for  staterooms,  the  accommoda- 
tions of  which  were  better,  but  the  offi- 
cers refused  to  do  so.  Thereafter  plain- 
tiff demanded  the  return  of  the  money 
paid,  which  was  refunded,  and  he,  with 
his  family,  left  the  boat.  Held  that,  on 
these  facts,  in  the  absence  of  evidence  of 
any  demand  for  a  stateroom  except  in 
exchange  for  the  berths,  no  cause  of  ac- 
tion was  shown  for  damages  for  refusal 
to  furnish  plaintiff  accommodations. 
Miller  v.  New  Jersey  Steamboat  Co.,  58 
Hun  424,  13  N.  Y.  S.  301,  34  N.  Y.  St. 
Rep.  914. 

11.  Cal.  Civ.  Code,  §  3184;  Dak.  Comp. 
L.,  §  3841;  Mont.  Civ.  Code,  1895,  §  2793; 
1   S.   Car.   Rev.   Stat.,   1893,   §   1710. 

12.  Neb.  Comp.  Laws,  1893,  c.  16,  § 
131,    p.    313. 

13.  Cal.  Civ.  Code,  §  2185;  Dak.  Comp. 
L.,  §  3893;  Mont.   Civ.  Code,  1895,  §  3895. 

14.  Mansf.  Ark.  Dig.,  §  5475;  Ind.  Rev. 
Stat.,  1894,  §  5185;  Kan.  Gen.  Stat.,  1889, 
§  1212;  Ky.  Stat.,  1894,  §  783;  1  How. 
Ann.  Mich.  Stat.,  §  3324;  Miss.  Ann. 
Code,  1890,  §  4306;  N.  Mex.  Comp.  Laws, 
1884,  §  3671;  N.  Y.  Laws,  1850,  c.  140,  § 
36;  N.  Car.  Code,  1883,  §  1963;  Sayles' 
Tex.    Civ.    Stat.,   art.   4336. 

15.  Henderson  v.  Galveston,  etc.,  R. 
Co.    (Tex.   Civ.  App.),  43  S.  W.   1030. 

16.  Right  to  ride  in  particular  car. — 
Louisville,  etc.,  R.  Co.  v.  Smith,  10  Ky. 
L.  Rep.  497. 
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ductor  for  any  other  quarters,  he  could  not  recover  damages  for  sickness  caused 
by  riding  there.^'' 

§§  2493-2497,  Particular  Accommodations— §    2493.   In   General.— 

In  the  absence  of  express  stipulations  specifying  the  accommodations  which  are 
to  be  furnished  passengers,  it  is  a  matter  of  great  difficulty  to  enumerate  the 
accommodations  which  are  to  be  provided.  Obviously,  the  sufficiency  of  partic- 
ular accommodations  must  depend  upon  a  great  many  considerations,  among 
which  may  be  mentioned  the  mode  of  conveyance  employed,  the  length  and  dura- 
tion of  the  journey,  and  the  climatic  and  other  conditions  of  the  region  traversed. 

§§  2494-2496.  Railroad  and  Street  Railway  Companies— §  2494. 
In  General. — A  railroad  or  street  railway  carrying  passengers^  is  bound  to  ex- 
ercise care  not  unduly  to  overload  its  conveyances  ^^  and  to  provide  passengers 
with  seats.19  Generally,  it  may  be  said  to  be  the  duty  of  a  railroad  company,  and 
in  some  instances  such  companies  are  required  by  statute,  to  provide  for  the 
comfort  and  welfare  of  passengers  to  the  extent  of  properly  and  comfortably 
warming  ^°  and  lighting  ^^  its  coaches,  and  furnishing  them  with  wholesome 
water  for  drinking  purposes, ^^  and  with  suitable  retiring  places. ^^  With  regard 
to  properly  heating  its  cars  it  has  been  held  that  a  railroad  company  must  exer- 
cise that  high  degree  of  care  which  very  cautious,  prudent  and  competent  per- 
sons would  exercise  under  the  same  circumstances  ^*  to  keep  its  cars  supplied 
with  such  reasonble  degree  of  heat  as  will  keep  its  passengers,  in  ordinary  nor- 
mal condition,  in  a  reasonable  degree  of  comfort.^*  To  make  a  carrier  liable  for 
injury  to  a  passenger  on  account  of  insufficient  heating  of  a  coach,  it  must  api>ear 
that  the  condition  was  negligently  permitted  to  exist,  in  addition  to  the  fact  that 


17.  Porter's  direction. — ^Brezewitz  v. 
St.  Louis,  etc.,  R.  Co.,  87  S.  W.  127,  75 
Ark.   243,   70   L.    R.    A.    213. 

18.  See  post,  "Overloading  Convey- 
ance,"  §   2509. 

19.  See  post,  "Crowded  Trains  or 
Cars,"    §   2510. 

20.  United  States. — Hastings  v.  North- 
ern Pac.  R.  Co.,  53  Fed.  224. 

Alabama. — Southern  R.  Co.  v.  Harring- 
ton,   166   Ala.    630,    52    So.    57. 

Missouri. — Taylor  v.  Wabash  R.  Co. 
(Mo.),  38  S.  W.  304,  42  L.  R.  A.  110; 
International,  etc.,  R.  Co.  v.  Davis,  17 
TeXT  Civ.  App.  340,  43  S.  W.  540;  Et. 
Worth,  etc.,  R.  Co.  v.  Hyatt,  12  Tex.  Civ. 
App.  435,  34  S.  W.  677,  3  Am.  &  Eng. 
R.  Cas.,  N.  S.,  397;  St.  Louis,  etc.,  R.  Co. 
V.  Campbell,  30  Tex.  Civ.  App.  35,  69  S. 
W.  451,  affirmed  in  97  Tex.  645,  no  op,; 
Dillingham  v.  Hodges  (Tex.  Civ.  App.), 
26  S.  W.  86;  Texas,  etc.,  R.  Co.  v.  King- 
ston, 30  Tex.  Civ.  App.  24,  68  S.  W. 
518,  affirmed  in  95  Tex.   688,  no  op. 

By  the  principles  of  the  common  law, 
a  railway  carrier  of  passengers  is  bound 
to  use  reasonable  care  and  to  make  rea- 
sonable efforts  to  the  end  of  keeping  its 
passenger  coaches  comfortably  warm  in 
cold  weather,  and  is  liable  in  damages  to 
a  passenger  for  any  discomfort  or  illness 
it  may  produce  by  its  failure  of  duty  in 
this  respect.  Atlantic,  etc.,  R.  Co.  v. 
Powell,  127  Ga.  805,  56  S.  E.  1006,  9  L. 
R.  A.,  N.  S.,  769,  9  Am.  &  Eng.  Ann.  Cas. 
553. 

For  the  cases  dealing  with  the  duty_  of 
railroad    companies    to    heat    the    waiting 


rooms  at  their   stations.     See  ante,   "Sta- 
tion  Houses,"   §   3358. 

21.  Lighting.— Shannons  Code,  §§  3070, 
3071.  Parks  v.  Nashville,  etc.,  R.  Co.,  81 
Tenn.    (13   Lea)    1,   2. 

22.  Furnishing  water. — Shann.  Code 
(Tenn.),  §§  3070,  3071;  Parks  v.  Nash- 
ville, etc.,  R.  Co.,  81  Tenn.  (13  Lea)  1,  2. 

It  is  the  duty  of  a  railroad  company  to 
exercise  the  proper  degree  of  care  to  pro- 
vide water  for  the  use  of  its  passengers. 
St.  Louis,  etc.,  R.  Co.  v.  Campbell,  30 
Tex.  Civ.  App.  35,  69  S.  W.  451,  affirmed 
in  97  Tex.  645,  no  op.;  Peck  v.  Atchison, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  91  S.  W. 
333. 

23.  It  is  ordinarily  the  duty  of  rail- 
road companies  to  provide  passenger 
coaches  with  water  closets,  and  to  keep 
them  open  at  proper  times.  Wood  v. 
Georgia  R.,  etc.,  Co.,  84  Ga.  363,  10  S. 
E.   967. 

A  passenger  is  not  required  to  go  into 
another  coach  to  find  a  toilet  room. 
Louisville,  etc.,  R.  Co.  v.  Grimes,  150  S. 
W.   346,   150   Ky.   319. 

24.  Degree  of  care  required. — St. 
Louis,  etc.,  R.  Co.  v.  Campbell,  30  Tex. 
Civ.  App.  35,  69  S.  W.  451,  affirmed  in  97 
Tex.  645,  no  op. 

Evidence  held  sufficient  to  warrant 
verdict  for  plaintiff. — Missouri,  etc.,  R. 
Co.  V.  Byrd,  89  S.  W.  991,  40  Tex.  Civ. 
App.  315;  St.  Louis,  etc.,  R.  Co.  v.  Duck 
(Tex.  Civ.  App.),  72  S.  W.  445. 

25.  Roark  v.  Missouri  Pac.  R.  Co.,  163 
Mo.    App.    705,    147    S.    W.    499. 
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a  dangerous  condition  existed ;  there  being  no  liability  unless  the  carrier  has  rea- 
son to  foresee  injury  to  a  healthy  person  by  reason  of  the  atmospheric  condition 
of  the  car. 2''  But  the  fact  that  a  passenger  was  in  a  weakened  condition  in  con- 
sequence of  illness  will  not  prevent  a  recovery  for  injury  resulting  from  the 
failure  of  the  carrier  to  provide  the  car  with  reasonable  sufficient  heat  for  a 
person  in  ordinary  health. ^'^  The  duty  of  a  railway  company  to  supply  its  ve- 
hicles with  sufficient  warmth  is  usually  classed  with  such  duties  as  supplying  the 
cars  with  "an  adequate  corps  of  servants, "^^  "with  seats,  if  a  day  coach,"  and 
with  other  duties  touching  the  convenience  and  comfort  of  the  passengers.  But 
where  the  cold  is  such  as  that  if  not  mitigated  by  reasonable  means,  life  itself 
would  be  jeopardized,  the  adoption  of  such  means  becomes  a  duty  involving  the 
safety  of  the  passenger.^^  And  this  is  especially  a  duty  when  they  are  women 
and  little  children,  and  their  discomfort  is  made  known  to  the  conductor  or 
brakeman  and  fires  requested.^**  In  an  action  to  recover  for  the  death  of  a 
passenger  caused  by  the  alleged  negligence  of  defendant  in  failing,  though  re- 
quested, to  warm  its  coaches  in  cold  weather,  it  is  not  necessary  for  plaintiff  to 
allege  and  prove  a  universal  custom  on  the  part  of  railway  companies  to  warm 
their  coaches. ^i  In  some  of  the  states  railroad  companies  are  required,  by  stat- 
ute, to  furnish  their  passengers  with  drinking  water^^  and  to  equip  night  trains 
with  good  lights. 2^ 

Application  of  Rule  to  Mail  Cars. — It  is  the  duty  of  a  railroad  company 
to  keep  its  mail  cars  so  heated  as  to  be  safe  and  comfortable  for  the  mail  clerk 
while  in  the  discharge  of  his  duties,^''  in  the  absence  of  a  contract  exempting  it 
from  the  duty  of  doing  so.^s 

Rules  as  to  Retiring  Places. — A  rule  prohibiting  the  opening  of  water- 
closets  on  trains  at  stations  is  reasonable.^® 

When  Special  Notice  of  Condition  Required. — The  presence  of  a  wom- 
an's menstrual  period  is  not  an  abnormal  condition,  like  weakness  due  to  dis- 
ease, of  which  the  defendant  is  entitled  to  special  notice,  but  is  a  normal  con- 
dition of  which  carriers  must  take  notice,  and  for  which  provide  reasonable  ac- 
commodation.^'^ 

26.  Marcott  v.  Minneapolis  St.,  etc.,  R.  32.  Ala.  Code,  §  1155;  Conn.  Gen  Stat. 
Co.    (Wis.),    133    N.   W.    37.                                      1888,   §   3540;   N.  Y.   Laws,   1864,   c.   582 

27.  Roark  v.  Missouri  Pac.  R.  Co.,  163  33.    Ala.   Code    §   1155 

^^2R^r-  ""'   '^T  \-^-  T-  T>    n  34.    Application  to  mail  cars.-Interna- 

Con;   ^,2"^!  M^  ^'ofi^.P  T\\  ^?,a  ''       t'°"^''  ^'^-  ^-  C°-  ^-  Davis,  43  S.  W.  540, 
OQ     a!i  '  !^       .       o'  n    ^-  \  ^-  u^^-.r,       l"!"   Tex.    Civ.   App.   340. 

Ga'.%ot'5T^^'  ^"100^6,  ?L.^R'r 'lii.  'S  Co^n^;-  s't''  19^01  fo  'LrLT     ^^d'  '■ 

'If  severe  L^esf V^^^  ""r  '''■  tiaT'poftal^cars  'sLlTb^e  ZVyTetll 

irnlThl    f.^}  results  to  a  passenger  f^,   the   accommodation   of   postal   clerks, 

tZ.ffJrlr-     °f,.\'-a>lway    company  ;,        ,„  ^  juty  upon  the  carrier,  and  fo; 

to  hea    the  car  m  which  lie  is  ridmg  dur-  ^  breach  of  this  duty  a  right  of  action  ac- 

ing  cold  weather,   especially  where   there  rriip«     tn     P^r^r,,     r^^t+li     m«  1       ■    •       j 

is  a  stove  therein  and  ample  opportunity  therebv      Thk  rUt^nf  .Iti^i  "        '^^"'"''^ 

to   supply   the   needed   heat,   and   the    em-  WH    tn    7he  \A    J^IZ  ?'  f°"^ 

ployees  on  the  train  are  requested  by  the  f-ige"   bu    aH  e^'^'frol    h     ^rSnglon 

passenger  to  supply  it,  but  fail  to  do  so,  ;„  the  negligent  performance  of  the  duty 

\t.nZ""^%"Vu    ^"''t>:  °^  ^±°"^^}!,  "f-^"       imposed    upon    the    carrier.      Lindsey  ^ 
hgence.      3    Thomp.    Neg.    303.      Atlantic,       Pennsvlvania   R     Cn     Pfi    Ann    F)     r 
etc         R     Cn    7,     Pnwpll     197    P-o     sn-;     tifi        Pennsylvania   K.    L.O.,   3fa   App.    U.    U 


etc.,       R.    Co.    V.    PowelC  127    Ga.    805,    56  "  -'-^-a.u.   s^.^u     ^o   ^pp.    u.    ^.    503. 

S.   E.  1006,  9  L.  R.  A.,  N.   S.,  769,  9  Am.  ,,3^-    Southern  R.  Co.  v.  Harrington,  166 

&   Eng.   Ann.    Cas.   553.  ^'a.   630,   52   So.  57. 

30.  Where  there  are  women  and  chil-  36.  Rules  as  to  retiring  palaces. — Louis- 
dren.— Ft.  Worth,  etc.,  R.  Co.  v.  Hyatt,  villa,  etc.,  R.  Co.  v.  Turner,  126  S.  W. 
12    Tex.    Civ.    App.    435,    34    S.    W.    677,    3  372,    137    Ky.    730. 

Am.   &   Eng.    R.    Cas.,   N.   S.,   397.  37.     When    special    notice    required.— 

31.  Ft.  Worth,  etc.,  R.  Co.  v.  Hyatt,  12  Brackett  v.  Southern  Railway,  88  S.  C. 
Tex.  Civ.  App.  435,  34  S.  W.  677,  3  Am.  447,  70  S.  E.  1026,  Ann.  Cas.  1912C,  1212. 
&  Eng.   R.   Cas.,   N.   S.,  397. 


1940 
§§  2495-2497  carriers.  '■^^'^ 

§  2495.  Chair  Cars.— It  is  entirely  within  the  power  of  a  railroad  com- 
pany, which  has  equipped  a  train  with  first  class  cars  for  the  accommodation  of 
passengers  entitled  to  first  class  passage,  to  have  in  the  same  tram  a  chair  car, 
wherein  extra  accommodations  are  afforded  and  extra  services  rendered  for  a 
reasonable  extra  compensation,  and  to  exclude  therefrom  first  class  passengers 
who  refuse  to  pay  the  additional  charge.^s  This  right  is  not  denied  or  restricted 
by  a  statute  which  limits  the  sum  railways  may  charge  for  first  class  passage.ss 
And  an  advertisement  by  a  railroad  company  in  which  it  is  stated  generally  that 
free  chair  cars  will  be  run  upon  its  road,  and  especially  that  free  chair  cars 
be  run  to  a  particular  station,  does  not  warrant  the  inference  that  the  chair  cars 
are  free  to  all  persons  under  all  circumstances,  or  that  they  are  free  at  all  except, 
to  those  taking  passage  to  the  station  named ;  but  if  the  inference  can  be  drawn 
it  will  not  warrant  a  recovery  by  a  passenger  who  is  denied  free  accommodations 
in  a  chair  car,  except  upon  a  showing  -that  he  has  been  misled  and  has  sustained 
some  damage  in  consequence.** 

-  §  2496.  When  Passengers  Are  Carried  on  Freight  Trains.— If  a  per- 
son takes  passage  upon  a  freight  train,  he  can  not  expect,  and  is  not  entitled  to, 
the  same  accommodations  that  he  would  have  upon  a  train  carrying  only  pas- 
sengers. By  taking  passage  upon  a  freight  train  he  impliedly  agrees  to  accept, 
and  be  satisfied  with,  the  accommodations  usually  afforded  upon  trains  of  that 
character  when  carrying  passengers.*^ 

§  2497.  Carriers  by  Water. — Very  naturally  the  duties  of  carriers  by 
water  as  to  accommodations  for  passengers  are  different  and  usually  more  ex- 
tensive than  those  of  a  carrier  by  land.  But,  in  the  absence  of  express  stipula- 
tions specifying  the  accommodations  which  shall  be  provided,  it  is  not  easy  to 
define  the  character  of  the  accommodations  which  passengers  have  a  right  to 
expect,  or  the  degree  of  discomfort  to  which  they  must  submit.  The  accom- 
modations must  be  reasonably  sufficient,  but  their  sufficiency  can  not  be  deter- 
mined by  the  fact  that  they  are  such  as  are  furnished  by  particular  carriers,  or 
that  they  are  such  as  are  frequently  afforded  passengers.  They  must  at  least 
be  such  as  are  usually  accorded  to  passengers  on  similar  voyages  in  similar  ves- 
sels, and  such  as  are  necessary  to  a  reasonable  degree  of  comfort,  and  to  phys- 
ical health  and  safety. *2  It  has  been  said  that  a  contract  for  passage  by  water 
implies  something  more  than  ship  room  and  transportation.  It  includes  reason- 
able comforts,  necessaries,  and  kindness,  and  suitable  food,  and  the  common 
means  of  relief  in  case  of  sickness.*^  The  accommodations  furnished  the  differ- 
e.nt  classes  of  passengers  need  not,  of  course,  be  of  an  equal  degree  of  conven- 
ience and  comfort;  for  passengers  must  be  deemed  to  assume  the  inconven- 
iences and  discomforts  which  are  usually  and  necessarily  incident  to  travel  in 
the  manner  which  they  have  selected.  However,  while  the  reasonableness  of 
particular  accommodations  may  vary,  accordingly  as  they  are  provided  for  one 
class  of  passengers  or  another,  the  duty  to  provide  reasonable  accommodations 
is  a  duty  which  the  carrier  owes  to  every  passenger,  whether  in  first  cabin,  sec- 
ond cabin,  or  steerage.**  When  passengers  go  on  board  a  vessel  without  any 
special  contract  providing  for  any  particular  kind  of  passage,  or  specifying  the 
character  of  the  accommodations  to  be   furnished,  knowing  that  all  the  cabin 

38.  St.  Louis,  etc.,  R.  Co.  v.  Hardy,  55  41.    See  Centra!  R.  Co.  v.  Smith,  76  Ga. 
Ark.    134,    17    S.    W.    711,    53   Am.    &    Eng.        209,   3   Am.    St.    Reo.    31. 

R.    Cas.    324;    Wright   v.    California    Cent.  42.     Sparks    v.    The    Sonora,    Fed.    Cas. 

R.   Co.,  78  Cal.  360,  20  Pac.  740.  No.    13,212;    Bailey   v.    The    Sonora,    Fed. 

39.  St.  Louis,  etc.,  R.  Co.  v.  Hardy,  55       Cas.    No.    746,    Hoff.    Op.    465. 

Ark.   134,   17   S.   W.   711,   52   Am.    &   Eng.  43.     Gleason    v.    Willamette    Valley,    71 

R.    Cas.    224.  Fed.     712;    Chamberlain    v.     Chandler,     3 

40.  St.    Louis,    etc.,    R.    Co.    v.    Hardy,       Mason  342,   Fed.   Cas.  No.  2.575. 

55  Ark.  134,  17  S.  W.  711,  53  Am.  &  Eng.  44.     Bailey    v.    The    Sonora,    Fed     Cas 

R.    Cas.    324.  No.   746;    Hoff.   Op.   465. 
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§§  2497-2498 


room  has  been  taken  and  that  there  are  no  berths  or  room  for  passengers  below 
deck,  the  circumstances  establish  a  fair  understanding  that  their  ship  room  and 
quarters  are  to  be  on  deck  and  are  to  be  deemed  reasonable  accommodations.*' 
But  when  a  passenger  has  contracted  for  the  exclusive  use  of  a  state  room  for 
himself  and  wife,  it  is  a  flagrant  breach  of  contract  for  the  carrier  to  put_  an- 
other male  passenger  in  the  room.^s  Ordinarily,  steerage  passengers  are  entitled 
to  the  use  of  the  steerage  room,  free  from  the  risk  or  inconvenience  of  freight 
therein.  Cases  may  arise  in  which  the  passengers  are  so  few  in  number  in  pro- 
portion to  the  size  of  the  room,  that  there  can  be  no  objection  to  some  portion 
of  its  being  used  as  a  freight  room.  But  in  such  case,  the  carrier  takes  the  risk, 
and  it  is  his  duty  to  so  stow  and  secure  such  freight  that  the  passengers  will  not 
be  injured  by  it ;  nor  can  he  require  them  to  obey  any  arbitrary  regulation  with 
a  view  of  diminishing  such  risk — for  instance,  to  remain  in  their  berths  during 
the  whole  voyage  or  any  unusual  portion  of  it.*'^  It  has  been  said  that,  in  the 
absence  of  a  special  contract  to  the  contrary,  deck,  or  even  steerage,  passengers 
are  not  entitled  to  be  furnished  with  bedding.^^  gut  in  an  action  by  a  passen- 
ger, whom  defendant  had  undertaken  to  carry  between  the  ports  of  San  Fran- 
cisco and  Portland,  it  was  held  that  the  contract  included  the  duty  of  furnishing 
the  passenger  with  a  berth,  unless  there  was  a  fair  understanding  to  the  contrary,*^ 
It  is  the  duty  of  the  carrier  to  provide  passengers  with  a  sufficient  supply  of 
wholesome  food,  unless  there  is  a  contract,  or  a  fair  understanding,  to  the  con- 
trary.'" If  the  food  furnished  passengers  on  a  long  voyage  is  such  as  is  usually 
furnished  on  similar  voyages,  and  is  sufficient  in  quantity,  and  properly  cooked, 
the  fact  that  it  is  not  so  good,  nor  so  well  served,  as  on  vessels  making  shorter 
voyages  is  not  a  ground  for  damages. '^ 

§  2498.  Providing  Accommodations  Inferior  to  Those  Agreed  Upon. — 

A  passenger  who  is  furnished  with  accommodations  inferior  to  those  contracted 
for,  is  entitled  to  recover  damages  sustained  in  consequence. '^  The  fact  that  a 
passenger  in  negotiating  with  the  agent  for  tickets  stated  that  she  desired  to 
purchase  them  as  cheaply  as  possible,  did  not  warrant  the  agent  to  assume  that 
she  wishes  to  travel  second  class.'-'    A  white  woman,  who  has  a  first  class  ticket 


45.  Defrier  v.   Nicaragua,   81   Fed.    745. 

46.  Morrison  v.  The  John  L.  Stephens, 
Fed.  Cas.'  No.  9,847,  Hoff.  Op.  473. 

47.  The  Oriflamme,  3  Sawy.  397,  Fed. 
Cas.    No.    10,573. 

48.  Defrier   v.    Nicaragua,    81    Fed.   745. 

49.  The  Oriflamme  (U.  S.),  3  Sawy.  397, 
Fed.  Cas.  No.   10,  572. 

50.  Young  V.  Fewson,  8  C.  &  P.  55; 
Defrier  v.  Nicaragua,  81  Fed.  745;  The 
D.    C.    Murray,    89    Fed.    508. 

51.  The  President,  93  Fed.  673.  As 
was  said  by  Lord  Denman,  C.  T  ,  in 
Young  V.  Fewson,  8  C.  &  P.  55:  "There 
is  no  real  ground  of  complaint,  no  right 
of  action,  unless  the  plaintiff  has  really 
been  a  sufferer;  for  it  is  not  because  a 
man  does  not  get  so  good  a  dinner  as 
he  might  have  had  that  he  is  therefore 
to  have  a  right  of  action  against  the 
captain  who  does  not  provide  all  that  he 
cught.  You  must  be  satisfied  that  there 
was  a  real  grievance  sustained  by  the 
plaintiff." 

52.  Southern  R.  Co.  v.  Wood,  114  Ga. 
159,  39  S.  E.  933,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  611;  Texas,  etc.,  R.  Co.  v.  King- 
ston,  30  Tex.   Civ.  App.   34,   68   S.  W.   51S. 

Where  a  lady  purchasing  a  first-class 
ticket    was    refused    admission    to    the    la- 


dies' car  in  which  those  having  such 
tickets  were  entitled  to  ride,  it  was  held 
that  she  was  entitled  to  recover.  Texas, 
etc.,  R.  Co.  V.  Johnson,  3  Texas  App. 
Civ.    Cas.,   §   185. 

The  fact  that  a  passenger  on  a  vessel 
enjoyed  first-class  accommodation  for  a 
part  of  the  voyage  before  objection  was 
made  to  his  doing  so,  or  that  he  failed 
to  accept  such  accommodation  when  ten- 
dered him  on  condition  of  paying  full 
fare,  did  not  affect  his  right  to  recover 
for  the  tort  of  the  vessel's  officers  in 
wrongfully  excluding  him  from  such  ac- 
commodation during  the  latter  part  of 
the  voyage.  Gleason  v.  Willamette  Val- 
ley,  71    Fed.   713. 

53.  Second  class  ticket  given  without 
request. — Plaintiff,  desiring  transporta- 
tion to  a  distant  state,  applied  to  defend- 
ant's agent  for  tickets.  Nothing  was 
said  by  either  the  agent  or  plaintiff  about 
second-class  tickets,  though  plaintiff 
stated  she  desired  to  purchase  tickets  as 
cheaply  as  possible.  On  exhibiting  the 
tickets  to  a  conductor  she  was  informed 
by  him  that  her  tickets  were  second-class, 
and  she  was  forced  to  go  forward  into 
a  dirty  smoking  car,  occupied  by  men 
only,  many  of  whom  were  smoking;  and. 


§  2498  CARRIERS.  1942 

and  is  entitled  to  ride  in  the  car'  set  aside  for  white  passengers,  is  entitled  to 
recover  damages  for  the  discomfort  and  humiliation  resulting  from  being  com- 
pelled to  ride  in  a  car  provided  for,  and  occupied  bv,  negroes.^*  Where  plain- 
tiff paid  for  first  class  ticket  for  himself  and  family,  but  by  mistake  of  the  ticket 
agent  or  otherwise,  was  given  second  class  tickets,  and,  notwithstanding  that  he 
explained  to  the  different  conductors  along  the  road  the  circumstances  under 
which  the  second  class  tickets  were  delivered  to  him.  was,  with  his  family,  com- 
pelled to  travel  in  second  class  coaches,  it  was  held  that  defendant  was  liable, 
although  seats  in  the  first  class  coaches  could  have  been  obtained  by  the  pay- 
ment of  extra  fare,  and  although,  by  regulations  of  defendant  and  the  other 
lines  over  which  plaintiff  traveled,  the  conductors  were  bound  to  regard  the  tick- 
ets as  the  only  evidence  of  the  contract  of  carriage.^^  But  it  has  been  held  that 
where  a  passenger,  by  mistake  of  a  ticket  agent,  was  given  a  second  instead  of  a 
first  class  ticket,  and,  against  his  protests,  was  forced  by  the  conductor,  to  whom 
he  did  not  explain  the  circumstances  of  the  purchase  of  the  ticket,  to  occupy 
a  seat  in  the  second  class  coach,  no  right  of  action  accrued  to  him  by  reason  of 
the  conduct  of  the  conductor,  and  for  the  mistake  of  the  ticket  agent  he  was  en- 
titled to  no  more  than  nominal  damages. ^^ 

Waiver  of  Right. — The  fact  that  a  passenger  holding  a  second  class  ticket 
is  compelled  by  the  conductor  to  ride  in  a  car  which  does  not  contain  the  ac- 
commodations to  which  he  is  entitled  and  that  he  rides  in  such  a  car,  does  not 
constitute  a  waiver  of  his  right  to  claim  damages  for  not  being  furnished  with 
the  accommodations  to  which  his  ticket  entitles  him.*'^  Where  a  carrier  violates 
its  contracts  by  providing  accommodations  inferior  to  those  agreed  upon,  the 
passenger  is  justified  in  refusing  to  surrender  his  ticket,  and  may  retain  it  as 
evidence  of  his  right  to  be  there,  and  to  insist  upon  the  accommodations  which 
he  demands  and  to  which  his  ticket  entitles  him.^s  When  a  common  carrier, 
having  entered  into  a  contract  of  carriage,  announces  its  purpose  and  determina- 
tion to  violate  the  contract,  when  it  has  accommodations  and  the  ability  to  per- 
form its  contract,  the  passenger  with  his  contract  in  hand  is  under  no  obligation 
to  surrender  it  but  may  remain  in  the  place  where  he  has  the  right  to  be  and 
demand  his  rights.^* 

there  being  no  ventilation,  the  smoke  and  who  had  failed  to  get  the  ticket  desired, 
fumes  made  plaintiff  and  her  children  on  complaint  made  of  the  true  condition, 
sick.  The  car  in  which  plaintiff  was  to  ride  in  the  car  he  would  have  been 
forced  to  ride  was  not  such  a  one  as  is  entitled  to  but  for  the  mistake,  on  pay- 
ordinarily  provided  for  persons  holding  ment  of  the  difference  in  price.  Held, 
second-class  tickets.  Held  sufficient  to  that  plaintiff  could  complain  only  of  the 
warrant  a  verdict  in  plaintiflf's  favor.  action  of  the  ticket  agent,  and  that  he 
Southern  R.  Co.  v.  Wood,  39  S.  E.  922,  was  entitled  only  to  nominal  damages 
114  Ga.  159,.  23  Am.  &  Eng.  R.  Cas.,  N.  by  reason  thereof.  Alabama,  etc.,  R.  Co. 
S.,   611.  V.    Drummond,   73    Miss.   813,   20    So.   7. 

54.  Missouri,    etc.,    R.    Co.    v^   Ball,    25  57.    Waiver  of  right. — Southern   R.   Co. 
Tex.    Civ.   App.    500,    61    S.    W.    327.  V.  Wood,  114  Ga.  159,  39  S.  E.  923,  33  Am. 

55.  St.  Louis,  etc.,  R.  Co.  v.  Mackie,  71       &   Eng.   R.    Cas.,   N.   S.,   611. 

Tex.  491,  9  S.  W.  451,  37  Am.  &  Eng.  R.  58.     Billinger    v.    Clyde    Steamship    Co., 

Cas.    94,    10    Am.    St.    Rep.    766,    1    L.    R.  158    Fed.    511. 

A.    667.  59.     Billinger    v.    Clyde    Steamship    Co., 

56.  Plaintiff     inquired     of     defendant's  158  Fed.  511. 

ticket  agent  the  price  of  a  first-class  Plaintiffs  bought  tickets  which  enti- 
ticket,  and,  on  being  informed,  asked  for  tied  them  to  transportation  as  second- 
such  ticket,  and  paid  the  price  demanded.  class  passengers  on  defendant's  steam- 
The  price  stated  was,  in  fact,  that  of  a  ships  from  Jacksonville,  Fla.,  to  New 
second-class  ticket,  and  the  ticket  fur-  York,  with  the  privilege  of  a  stop-over 
nished  was  a  second-class  ticket.  On  at  Charleston,  S.  C,  the  remainder  of  the 
presenting  it  to  the  conductor,  plaintiff  voyage  to  be  made  on  any  of  defendant's 
was  required  to  go  into  a  second-class  vessels  which  stopped  at  Charleston, 
car,  but,  though  protesting,  he  did  not  Plaintiffs,  after  stopping  over,  boarded  a 
explain  the  circumstances  connected  with  vessel  of  defendant  at  Charleston,  which 
the  purchase.  A  rule  of  the  road  re-  was  about  to  sail  for  New  York.  As 
quired   conductors   to  permit  a  passenger  found  by  the  jury  they  showed  their  tick- 


1943  RIGHTS,    ETC.,    AS    TO    TRANSPORTATION.  §§    2499-2500 

§§  2499-2508.  Classification  and  Separation  of  Passengers — §  2499. 
In  General. — It  is  not  only  the  right,  but  it  is  the  duty  of  a  passenger  carrier 
to  make  all  reasonable  rules  and  regulations  for  the  safety  and  comfort  of  pas- 
sengers. And,  while  the  carrier  can  not  capriciously  discriminate  between  pas- 
sengers on  account  of  their  nativity,  color,  race,  social  position  or  their  political 
or  religious  beliefs,  it  is  well  settled  that  he  may,  in  the  exercise  of  the  right  and 
the  performance  of  the  duty  to  establish  and  enforce  reasonable  rules  and  regu- 
lations, classify  and  separate  passengers  by  well  defined  characteristics  which 
make  the  separation  desirable,  affording  equal  accommodations  to  all  passengers 
paying  the  same  fare.  The  right  of  the  carrier  to  separate  his  passengers  is 
founded  upon  two  grounds  :  his  right  of  private  property  in  the  means  of  convey- 
ance, and  the  public  interest.^" 

§  2500.  Separation  of  Male  and  Female  Passengers. — The  right  of  a 
railroad  company  to  set  apart  a  car  or  compartment  for  the  exclusive  use  of 
women  and  men  accompanying  them  and  to  exclude  therefrom  men  who  are 
unaccompanied  by  women,  and  who  are  furnished  equally  good  accommodations 
elsewhere  on  the  train,  has  never  been  doubted.^^  A  carrier  of  passengers  set- 
ting apart  by  regulation  a  certain  part  of  his  conveyance  for  the  exclusive  use 
of  ladies,  is  in  this  respect  in  a  condition  similar  to  that  of  an  innkeeper  whose 
premises  are  open  to  all  guests.  He  may  exclude  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secure  quiet  and  good  order.^^  y\  railroad 
company  has  a  right  to  set  apart  a  "ladies'  car,"  and  to  authorize  its  employees 
to  exclude  from  such  car  men  traveling  without  female  company,^^  but  it  can 
not  construe  such  a  regulation  so  as  to  justify  it  in  excluding  a  female  passen- 
ger for  only  an  alleged  want  of  chastity.®*  And  the  mere  fact  that,  under  the 
rules  and  regulations  of  the  company,  a  certain  car  in  their  passenger  train  has 
been  designated  for  the  exclusive  use  of  ladies,  and  gentlemen  accompanied  by 
ladies,  will  not  justify  the  exclusion  of  a  colored  woman  from  the  privileges  of 

ets    to    the    purser   and    the    captain    who  17  Am.   Rep.   495;   S.   C,   43  Wis.   654,   34 

told  them  that  because  they  were  colored  Am.   Rep.   437. 

men    they    would    only   be    taken    in    the  ga.    Ladies  car.— Bass  v.   Chicago,   etc., 

steerage,  and  that  unless  they  were  will-  R.   Co.,   36   Wis.   450,   17   Am.   Rep    495 

ing    to    go    as    steerage    passengers    they  gg     ^  j       reasonable-Exclusion    men. 

could  get  off.     The  vessel  in  fact  carried  _p     j^        ^        York,  etc.,  R.   Co.,  70  N^ 

second-class   passengers,  and  had  accom-  y    537                    j-'-'»<^,  cuv,.,  j.v.   v,u., 

modations     for     the     same.     Held,     that  \iij\,'  „    „    1   j              u     •             ^     ^    1 

plaintiffs  were  not  bound  to  accept  either  „vw  f^  purchasing  a  first-class 
alternative     so    offered,    but    were     within  •     ^^  JV  J?n  -^^f^^^d    admission    to   the    la- 

their   rights  in  staying  on  the  vessel  and  f  f    ^'''  '"  ."^M  ",^/^°!f  ^^^'"^  ^^^}a  ^1\ 

insisting     on      the      accommodations      to  ^J^^  ^It  l^l^\    \         '"^  '  '*  "^  T  ^^^^  *^' 

which  their  contracts   entitled  them;  that  'r''"  f^„^%f"Tii*°  'fT''     ^T^^'  P'' 

such    accommodations    being    persistently  Cas     §' 185  J°^"'°"'    ^    ^"'^^^    ^P^'    ^'^- 

refused  they  were  not  obliged  to  surren-  -r.        1     •                       ,  ,        ^        • 

der    their    tickets    when     demanded     and  Regulation    reasonable.— Considered    as 

their   refusal   to   do   so   did   not   prejudice  -  question  of  law,  a  regulation  of  a  rail- 

their  right  to  recover  damages  for  breach  way    company   setting    apart    one    car    on 

of   contract,    or   for   mistreatment   by   the  each    passenger    tram,    primarily    for    the 

officers  of  the  company  while  on  the  ves-  use  of  women  and  the  men  travehng  with 

sel.      Billinger    v.    Clyde    Steamship    Co.,  them,  is  proper  and  reasonable.     Bass  v. 

158    Fed.    511.  Chicago,  etc.,  R.  Co.,  36  Wis.  450,  17  Am. 

60.  Chicago,    etc.,   R.    Co.   v.   Williams,  Rep.   495. 

55  111.  185,  8  Am.  Rep.  641;  West  Chester,  64.  A  female  passenger  traveling  alone 
etc..  Railroad  v.  Miles,  55  Pa.  309,  93  Am.  is  entitled  to  ride  in  the  ladies'  car,  not- 
Dee.  744.  withstanding  an  alleged  want  of  chastity, 

61.  Chicago,  etc.,  R.  Co.  v.  Williams,  if  her  behavior  is  ladylike  and  proper, 
55  111.  185,  8  Am.  Rep.  641;  Peck  v.  New  and  she  can  not  be  compelled  to  accept 
York,  etc.,  R.  Co.,  70  N.  Y.  587,  affirming  a  seat  in  another  car  offensive  to  her  be- 
8  Hun  386;  Memphis,  etc.,  R.  Co.  v.  Ben-  cause  of  smoking  and  bad  ventilation; 
son,  85  Tenn.  637,  4  S.  W.  5,  31  Am.  &  and  this,  whether  she  be  white  or  col- 
Eng  R  Cas.  112,  4  Am.  St.  Rep.  776;  ored.  Brown  v.  Memphis,  etc.,  R.  Co., 
Bass  V.  Chicago,  etc.,  R.  Co.,  36  Wis.  450,  5  Fed.  499. 
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such  car,  upon  no  other  ground  than  that  of  her  color.  It  might  not  be  an  un- 
reasonable rule  to  require  colored  persons  to  occupy  separate  seats,  m  a  car- 
furnished  by  the  company,  equally  as  comfortable  and  safe  as  those  furnished 
for  other  passengers.  But,  in  the  absence  of  some  such  provision,  the  company 
can  not  lawfully,  from  caprice,  wantonness,  or  prejudice,  exclude  a  colored 
woman  from  the  ladies'  car  on  account  of  her  color  merely.«5 

Application  of  Rule  When  Train  Crowded.— Where  a  certain  car  is  set 
apart,  by  a  regulation  of  the  company,  for  the  exclusive  use  of  ladies,  if  there  is 
not  sitting  room  for  passengers  excluded  therefrom  by  the  regulation,  and  there- 
is  room  to  seat  them  in  such  car,  they  can  not  be  left  standing  without  breach  of 
the  contract  of  carriage;  but,  in  such  a  case,  the  object  of  the  regulation  must  be 
regarded  in  the  admission  of  male  passengers  into  the  ladies'  car,  and  it  must 
necessarily  rest  in  the  discretion  of  the  proper  officials  of  the  train  to  select  the 
persons  to  be  admitted.*® 

§§  2501-2506.  Separation  of  White  and  Colored  Passengers— §  2501. 
In  General. — While  the  propriety  of  separating  passengers  according  to  sex  has 
never  been  seriously  questioned,  the  classification  and  separation  of  passengers 
according  to  color  has  been  prolific  of  litigation.  Regulations  of  carriers  as- 
signing white  and  colored  passengers  to  separate  cars  have  frequently  been  at- 
tacked on  the  ground  that  they  discriminate  against  colored  passengers  and  are 
unreasonable,  and  on  the  additional  ground  that  they  violate  the  rights  and  priv- 
ileges secured  to  persons  of  the  colored  race  by  the  thirteenth  and  fourteenth 
amendments  of  the  federal  constitution.  State  laws  requiring  the  separation  of 
white  and  colored  passengers  have  been  assailed,  not  only  on  the  ground  that 
they  are  inhibited  by  these  amendments,  but  on  the  further  ground  that  they 
violate  the  commerce  clause  of  the  constitution.  And  this  last  objection  has 
even  been  urged  against  state  laws  which  prohibit  the  separation  of  the  two 
races. 

§  2  502.  By  Regulations  of  the  Carrier. — It  is,  however,  well  settled  that, 
to  prevent  contacts  and  collisions  arising  from  natural  and  well  known  repug- 
nances, which  are  likely  to  breed  disturbances  where  white  and  colored  passen- 
gers are  brought  together  against  their  wishes,  and  to  protect  the  interests  of 
the  carrier,  a  carrier  of  passengers  may  require  white  and  colored  passengers  to 
occupy  separate  cars  or  compartments,  or  different  parts  of  cars,  if  equal  ac- 
commodations are  furnished  passengers  of  both  races  who  pay  the  same  fare.*'^ 

65.  Fxclndino;  colored  women. — Chi-  Pennsylvania. — West  Chester,  etc.,  Ra'l- 
caa-o,  etc.,  R.  Co.  v.  Williams,  55  111.  185,  road  t.' Miles,  55  Pa.  209,  93  Am.  Dec. 
8   Am.    Rep.    641.  744. 

66.  Obiect  of  regulation  must  be  ob-  South  Caro/ma.— Smith  v.  Chamberlain, 
sf-rvcA. — Bass  V.  Chicago,  etc.,  R.  Co.,  36  38  S.  C.  529,  17  S.  E.  371,  58  Am.  & 
W''s.   450.    17   Am.    Rep.   495.  Ens'.   R.   Cas.  558,   19  L.   R.   A.   710. 

67.  Unitrd  States. — Houck  v.  Southern  Tennessee — Chesapeake,  etc.,  R.  Co.  v^ 
Pac.  R.  Co.,  ;:3  Fed.  226;  Logwood  v.  Wells,  85  Tenn.  (1  Pickle)  613,  4  S.  W. 
Memphis,    etc.,    R.    Co.,    23    Fed.    318,    21  5,  31  Am.  &  Eng.  R.  Cas.  111. 

Am.     &    Eng.    R.    Cas.    256;     Murphy    v.  Though   not   authorized   or   required  by 

Western,  etc.,  R.  Co.,  23  Fed.  637,  21  Am.  statute  to  do  so,  railroad  companies  may 

&    Eng.    R.    Cas.    258;    The    Sue,   22    Fed.  make   reasonable   regulations   for  the  sep- 

»-i3;    Green   v.    Bridgeton,    Fed.    Cas.    No.  aration   of  white  and   colored  passengers. 

5  754;  United   States  v.  Dodge,  1  Tex.  L.  Ohio,    etc.,    R.    Co.    v.    Lander,    104    Ky. 

J.    47,    Fed.    Cas.    No.    14,976.  431,  47  S.  W.  344.  882.  20  Ky.  L.  Rep.  913, 

Alabama. — Bowie     v.     Birmingham     R.,  rehearing  denied  in  48  S.  W.  145. 

etc.,   Co.,  125  Ala.  397.  27  So.  1016,  50  L.  Refusal  to  carry  mulatto  in  whiti  car. 

R.  A.  632,  82  Am.  St.  Reo.  247.  _A    railroad    company    is    not    liable    in 

Kentucky.— Ohio,  etc.,  R.  Co.  v.  Lander,  damages    to    a    mulatto    passenger,    who 

104  Ky.  431,   20   Ky.  L.  Rep.   913,  926,   47  having  declined  a  seat  in  a  coach  free  to 

?5.  W.  344,  882,  rehearing  denied  in  48  S.  persons  of  both  sexes,  regardless  of  race 

^'-   ^*^-     .      _                    „  or  color,  and  equal  in  all  respects  to  any 

Mtj.ro»n —Chilton  v.   St.  Louis,  etc.,   R.  roach    in   the   train;    and   having   also    re- 

Co.,  114  Mo.  88,  21  S.  W.  457,  58  Am.   &  fnsed   to   surrender   her   ticket   unless   ad- 

Eng.   R.   Cas.   571,   19   L.   R.  A.   269.  mitted    to    a    seat    in    another    coach    re- 
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But  reasonable  rules  prescribed  by  statute  must  be  followed.®^  And,  since  the 
fourteenth  amendment  to  the  constitution  of  the  United  States  is  not  directed 
against  the  individual  invasion  of  individual  rights,  but  is  simply  prohibitory  of 
state  legislation  abridging  the  privileges  and  immunities  of  citizens  of  the  United 
States, ^^  the  provisions  of  the  amendment  are  not  violated  by  a  railroad  company 
in  making  and  enforcing  a  regulation  separating  white  and  colored  passengers.''** 
Nor  is  the  setting  apart  of  coaches  for  the  exclusive  use  of  colored  passengers, 
which  are  equally  as  good  as  those  used  in  the  transportation  of  white  passengers, 
violative  of  a  provision  in  a  state  constitution  to  the  effect  that  "no  person  can, 
on  account  of  color,  be  subject  in  law  to  any  other  restraints  or  disqualifications 
in  regard  to  any  personal  rights  than  such  as  are  laid  upon  others  under  like  cir- 
cumstances." ''■1 

Reasonableness  of  Rules. — A  rule  of  a  street  railroad  requiring  colored 
passengers  to  sit  in  the  front  end  of  its  cars,  and  white  passengers  in  the  rear 
end,  is  reasonable.''^ 

§  2  503.  Statutes  Requiring  the  Separation. — In  most  of  the  states  in 
which  there  is  a  large  negro  population,  statutes  have  been  enacted  which  re- 
quire carriers  of  passengers  to  provide  separate,  but  equal,  accommodations  for 
white  and  colored  passengers,  and  prescribe  a  penalty  for  the  failure  to  do  so.''* 
These  statutes  have  frequently  been  assailed  as  unconstitutional,  sometimes  on 
the  ground  that  they  violate  the  thirteenth  and  fourteenth  amendments,  and 
sometimes  on  the  ground  that  they  violate  the  commerce  clause,  of  the  federal 
constitution.  But  the  contention  that  state  enactments  of  this  character  conflict 
with  the  thirteenth  and  fourteenth  amendments  has  proved  unavailing,  and,  so 
far  as  there  provisions  of  the  federal  constitution  are  concerned,  the  constitu- 
tionality of  the  laws  have  invariably  been  sustained.''*  Statutes  of  this  character 
do  not  conflict  with  the  thirteenth  amendment,  which  abolished  slavery  and  in- 
voluntary servitude,  except  as  a  punishment  for  crime,  for  the  reason  that  "a 
statute  which  implies  merely  a  legal  distinction  between  the  white  and  colored 
races — a  distinction  which  is  founded  in  the  color  of  the  two  races,  and  which 
,  must  always  exist  so  long  as  white  men  are  distinguished  from  the  other  race 
by  color — has  no  tendency  to  destroy  the  legal  equality  of  the  two  races,  or  re- 
establish a  state  of  involuntary  servitude."  They  do  not  conflict  with  the  four- 
served  exclusively  for  white  ladies  and  §§  795-801;  La.  Acts,  1890,  No.  Ill;  Miss. 
their  gentlemen  attendants;  quits  the  Ann.  Code,  1890,  §§  1376,  3563;  Tenn. 
train,  of  her  own  accord,  on  being  in-  Acts,  1891,  c.  52,  quoted  in  full  in  Smith 
formed  by  the  conductor  of  his  purpose  v.  State,  100  Tenn.  494,  46  S.  W.  566,  41 
to  eject  her,  on  account  of  her  refusal  to  L.  R.  A.  432;  Tex.  Rev.  Stat.,  1895,  arts, 
surrender  her  ticket.  Chesapeake,  etc.,  4509,  4516;  Va.  Acts,  1899-1900,  c  326  and 
R.  Co.  V.  Wells,  85  Tenn.  (1  Pickle)  613,  c.  312. 
4   S.   W.   5,   31  Am.    &   Eng.   R.   Cas.   111.  Under  Pen.  Code  1895,  §§  536,  529,  rail- 

68.  Must  follow  statute. — Bradford  v.  roads  doing  business  in  the  state  are  re- 
St.  Louis,  etc.,  R.  Co.,  93  Ga.  244,  134  quired  to  furnish  equal  accommodations 
8.  W.  516.  in     separate     cars     or    compartments     for 

69.  Civil  Rights  Cases,  109  U.  S.  3,  62,  white  and  colored  passengers,  and  offi- 
3   S.    Ct.    18,   27    L.    Ed.    836.  cers   having  charge   of  such   cars   are   not 

70.  Chilton  v.  St.  Louis,  etc.,  R.  Co.,  permitted  to  allow  white  and  colored 
114  Mo.  88,  21  S.  W.  457,  58  Am.  &  Eng.  passengers  to  occupy  the  same  car  or 
R.    Cas.   571,   19   L.   R.   A.   269.  compartment.      Hillman    v.     Georgia    R., 

71.  Chilton    V.    St.    Louis,    etc.,    R.    Co.,       etc     Co.,  56  S.  E.  68    136  Ga.  814,  8  Am. 

114  Mo.   88,  21  S.  W.  457,  58  Am.   &  Eng.        '^„f'"?;,  ^""-    ^^^^    ^^^-         ,^,    tt     o     .,„ 

R.   Cas.   57i,   19   L.   R.   A.   269.  ^,'^4      r  'Ti.^8    ^'T°VA     P^^^'fif'     ^^' 

_„     T,  '       ,  ,        ,  v,       ■  16    b.    Lt.    1138,    41    L.    Ed.    256,    afhrmmg 

72.  Reasonableness  of  rules.— Bowie  v.  g^  parte  Plegsy,  45  La.  Ann.  80,  11  So. 
Birmmgham  R  etc.,  Co.,  27  So.  1016,  135  943  gg  Am.  &  Eng.  R.  Cas.  550,  18  L. 
Ala.  397,  50  L.  R.  A.  633,  82  Am.  St.  R.  A_  ggg.  Anderson  v.  Louisville,  etc., 
Rep-  247.  R    Co.,  62  Fed.  46;   Ohio,   etc.,   R.   Co.  v. 

73.  Del.  Rev.  Code,  p.  410,  §  3;  Fla.  Lander,  104  Ky.  431,  20  Ky.  L.  Rep.  913, 
Rev.  Stat.  1892,  §  2268;  Ga.  Acts,  1890-91,  936,  47  S.  W.  344,  rehearing  denied  in 
vol.    1,    p.    157,    No.    75;    Ky.    Stat.,    1894,  48   S.   W.    145. 
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teenth  amendment  for  the  reason  that,  while  the  object  of  the  amendment  was 
undoubtedly  to  enforce  the  absolute  equality  of  the  two  races  before  the  law, 
"in  the  nature  of  things,  it  could  not  have  been  intended  to  abolish  distinctions 
based  upon  color,  or  to  enforce  social,  as  distinguished  from  political  equality, 
or  a  commingling  of  the  two  races  upon  terms  unsatisfactory  to  either.  Laws 
permitting,  and  even  requiring,  their  separation,  in  places  where  they  are  liable 
to  be  brought  into  contact,  do  not  necessarily  imply  the  inferiority  of  either  race 
to  the  other,  and  have  been  generally,  if  not  universally,  recognized  as  within 
the  competency  of  the  state  legislatures  in  the  exercise  of  their  police  power." '^' 
A  more  serious  question  as  to  the  constitutionality  of  these  enactments  arises 
in  connection  with  the  commerce  clause  of  the  federal  constitution.  The  rule 
is  that  an  act  requiring  the  separation  of  white  and  colored  passengers  conflicts 
with  the  commerce  clause  of  the  federal  constitution  and  is  void  if  it  applies  to 
interstate  passengers,  but  is  a  constitutional  enactment  if  it  applies  only  to  do- 
mestic passengers,  i.  e.,  passengers  whose  transportation  commences  and  ends 
within  the  state.^^  Accordingly,  these  statutes,  so  far  as  they  apply  to  passen- 
gers whose  transportation  begins  and  ends  within  the  state  where  they  are  en- 
acted, are  not  open  to  the  objection  that  they  interfere  with  interstate  com- 
merce.'^''' In  the  leading  case  upon  this  point  a  railway  company  was  indicted 
for  a  violation  of  a  statute  of  Mississippi,  enacting  that  all  railroads  carrying 
passengers  should  provide  equal,  but  separate,  accommodations  for  the  white 
and  colored  races,  by  providing  two  or  more  passenger  cars  for  each  passenger 
train,  or  by  dividing  the  passenger  cars  by  a  partition,  so  as  to  secure  separate 
accommodations.  It  was  held  by  the  supreme  court  of  Mississippi  that  the  stat- 
ute applied  solely  to  commerce  within  the  state.'''*  That  view  as  to  the  effect 
of  the  statute,  being  the  construction  placed  upon  a  state  law  by  the  highest  court 
of  the  state,  was  accepted  as  conclusive  when  the  case  came  before  the  supreme 
court  of  the  United  States,  and  the  decision  of  the  Mississippi  court  was  up- 
held.''9  In  answer  to  the  contention  of  counsel  that  the  act  did  affect  and  reg- 
ulate interstate  commerce.  Brewer,  J.,  in  delivering  the  opinion  of  the  court, 
said :  "Its  provisions  are  fully  complied  with  when  to  trains  within  the  state  is 
attached  a  separate  car  for  colored  passengers.  This  may  cause  an  extra  ex- 
pense to  the  railroad  company ;  but  not  more  so  than  state  statutes  requiring  cer- 
tain accommodations  at  depots,  compelling  trains  to  stop  at  crossings  of  other 
railroads,  and  a  multitude  of  other  matters  confessedly  within  the  power  of  the 
state."  But  a  statute  of  this  character  which  applies  to  all  passengers,  and  not 
alone  to  those  whose  transportation  begins  and  ends  within  the  state,  violates 
the  commerce  clause  of  the  federal  constitution  and  is  void.^o  There  is,  how- 
ever, a  late  Tennessee  case  in  which  it  was  held  that  a  statute  of  this  kind,  though 
applicable  both  to  intra  and  interstate  travel,  is  not  obnoxious  to  the  commerce 
clause  of  the  federal  constitution.*!     But  as  bearing  upon  the  value  of  this  case 

i/q    rl''%7^<.''\Tf^l^^\^/\^-   ^•.?^^'       '^^  Fed.  46;  Ab'Wott  z,.  Hicks,  44  La.  Ann. 
16  b.   Ct.   1138,  41  L.   Ed.  256;  Lee  v.  New       770,   11   So.   74 

Orleans,  etc.,  R.   Co.,   125   La.  236,   51   So.  81.    Smith    v.    State,    100    Tenn.    494,    46 

^^''-  ?•   W.   566,   11   Am.    &   Eng.    R.    Cas.,   N. 

76.  Abbott   V.    Hicks,    44    La.    Ann.    770,        S.,^  144,  41  L.  R.  A.  432. 

11   So.  74.  "Laws   providing   for   the   separation   of 

77.  Ohio,  etc.,  R.  Co.  v.  Lander,  104  Ky.  '^^  white  and  colored  races  in  public  con- 
431,  20  Ky.  L.  Rep.  913,  926,  47  S.  W.  344,  veyances,  giving  each  equal  privileges  of 
882,   rehearing  denied   in   48   S.  W.   145.    '  travel    and    accom.modation,     are    reason- 

78.  Louisville,  etc.,  R.  Co.  v.  State,  66  f^le,  and  are  valid  exercise  of  state  au- 
Miss.  662,  6  So.  203,  39  Am  &  Eng  R  tnonty  under  the  police  powers,  although 
Cas.  399,  14  Am.  St.  Rep.  599,  5  l'  R'  ,\  ."^  ^""^  impose  burdens  upon  in- 
A    132                                       f          ,        ^  terstate    commerce.      Plessy   v.    Ferguson, 

13r-U^°s"^^l8^^'  10"S  ^Ct^°348-  ^T'^  ?=  ""He^npto^n^  I."   ^o^^;  tL  ^U.^^ 

133    U.    6.    587,    10    S.    Ct.    348,    33    L.    Ed.  299,    16    S.    Ct.    1086,   41    L.    Ed.    166;    New 

t'^     *     J  -r       •     ...  York,   etc..    R.    Co.   v.   New  York    Ifi';   TT 

80.  Anderson  v.  Louisville,  etc.,  R.  Co.,  S.  028,  17  S.  Ct.  627,  41  L.  Ed    853.  Louis^ 
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as  authority,  it  may  be  noted  that  neither  of  the  two  above  cited  cases  which 
directly  involved  the  validity  of  such  acts,  when  applicable  to  interstate  passen- 
gers, was  as  much  as  referred  to  in  the  opinion. 

To  Whom  Statutes  Apply. — Any  person  having  an  appreciable  mixture  of 
negro  blood  belongs  to  the  colored  race,  within  the  Louisiana  statute,  requiring 
railroad  companies  to  provide  separate  accommodations  for  white  and  colored 
races.s2  when  a  statute  requiring  the  separation  of  white  and  colored  passen- 
gers contains  a  provision  to  the  effect  that  the  act  shall  not  apply,  among  others, 
to  officers  in  charge  of  prisoners,  a  white  officer  in  charge  of  a  colored  prisoner 
may  be  denied  the  privilege  of  taking  his  charge  into  the  coach  set  apart  for 
white  passengers. ^^ 

§§  2504-2505.  Statutes  Prohibiting  the  Separation— §  2504.  State 
Laws. — Statutes  have  been  enacted  in  a  few  of  the  United  States  which,  in 
effect,  forbid  the  separation  of  white  and  colored  passengers.^*  It  is  undoubtedly 
within  the  power  of  the  state  legislatures  to  enact  laws  of  this  kind,  provided 
that  they  do  not  so  operate  as  to  interfere  with  interstate  commerce.  It  has, 
however,  been  held  that  a  state  statute  which,  in  effect,  prohibits  the  separation 
of  the  two  races  by  a  carrier  engaged  in  interstate  commerce  is  invalid.  Thus, 
in  an  action  by  a  colored  passenger  to  recover  damages  from  the  owner  of  a 
steamboat,  which  was  engaged  in  interstate  commerce,  for  refusing  to  plaintiff, 
who  sought  transportation  from  ofte  point  to  another  within  Louisiana,  accom- 
modations in  the  cabin  specially  set  aside  for  white  passengers,  a  Louisiana  stat- 
ute prohibiting  discrimination  on  account  of  color,  and  giving  a  right  of  action 
to  the  party  injured  for  the  violation  thereof,  was,  so  far  as  applicable  to  the 
facts  of  the  particular  case,  held  to  be  invalid  on  the  ground  that  it  was  a  reg- 
ulation of  interstate  commerce. ^^ 

§  2  505.  Acts  of  Congress. — But,  while  the  states  have  a  limited  power  to 
enact  legislation  of  this  kind,  it  is  not  within  the  power  of  the  congress  of  the 
United  States  to  invade  the  province  of  the  state  legislatures  by  enacting  laws 
of  this  character  to  operate  within  the  states.  An  attempt  to  do  so  was  made 
by  the  act  of  congress  known  as  the  "Civil  Rights  Act,"  passed  March  1,  1875,^® 
entitling  all  persons  within  the  jurisdiction  of  the  United  States  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  facilities,  and  privileges 
of  inns,  public  conveyances,  on  land  or  water,  theaters,  and  other  places  of  pub- 
lic amusement,  and  made  applicable  to  citizens  of  every  race  and  color,  regard- 
less of  any  previous  condition  of  servitude.     But,  as  to  cases  involving  its  vio- 

ville,  etc.,  R.  Co.  v.  Mississippi,  133  U.  S.  Justice   Waite,    in    delivering   the    opinion 

587,  33  L.  Ed.  784,  10  S.  Ct.  348."     Smith  of  the  United  States  supreme  court,   that 

V.    State,    100    Tenn.    494,    46    S.    W.    566,  "it     does     not     act     upon     the     business 

41  L.   R.  A.  433.'  through   the   local  instruments   to   be-em- 

82.  Louisiana  statute  construed. — Lee  v.  ployed  after  coming  within  the  state,  but 
New  Orleans,  etc.,  R.  Co.,  125  La.  336,  51  directly  upon  the  business  as  it  comes 
So.   182.  into   the   state   from  without   or   goes   out 

83.  Louisville,  etc.,  R.  Co.  v.  Catron,  from  within.  While  it  purports  only  to 
103  Ky.  323,  19  Ky.  L.  Rep.  1346,  43  S.  control  the  carrier  when  engaged  within 
W.  443.  the    state,    it    must    necessarily    influence 

84.  McClain's.  Iowa  Code,  §  5386,  his  conduct  to  some  extent  in  the  man- 
Minn.  Gen.  Stat.,  1894,  §  8002;  Neb.  agement  of  his  business  throughout  his 
Comp.  Stat.,  1893,  p.  283,  c.  14a,  §  1;  N.  entire  voyage.  His  disposition  of  pas- 
Y.  Laws,  1881,  c.  400;  Pa.  Act  of  March  sengers  taken  up  and  put  down  within 
22,   1867,   P.   L.    38.  the   state,   or   taken   up   within   to  be   car- 

85.  Hall  V.  De  Cuir,  95  _U.  S.  485,  24  L.  ried  without,  can  not  but  affect,  in  a 
Ed.  547,  reversing  De  Cuir  v.  Benson,  27  greater  or  less  degree,  those  taken  up 
La.  Ann.  1.  A  statute  of  this  kind,  so  without  and  brought  within,  and  some- 
far  as  it  affects  the  business  of  an  inter-  times  those  taken  up  and  put  down  with- 
state  carrier,  is  obviously  unconstitutional  out." 

■for  the  reason,  as  expressed  by  Mr.  Chief  86.  18  U.  S.  Stat,  at  L.  335. 

3    Car— 3 
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lation  arising  within  the  states,  the  act  was  held  to  be  unconstitutional  and  void, 
first  by  the  United  States  district  and  circuit  courts  s^  and  finally  by  the  supreme 
court  of  the  United  States.ss  upon  the  ground  that  the  fourteenth  amendment 
was  prohibitory  upon  the  states  only,  and  the  legislation  authorized  to  be  adopted 
by  congress  for  enforcing  it  was  not  direct  legislation  on  matters  respecting 
which  the  states  were  prohibited  from  making  or  enforcing  certain  laws,  or  do- 
ing certain  acts,  but  was  corrective  legislation,  such  as  might  be  necessary  or 
proper  for  counteracting  and  redressing  the  effect  of  such  laws  or  acts  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice  Bradley  observed  that  the  four- 
teenth amendment  "does  not  invest  congress  with  power  to  legislate  upon  sub- 
jects that  are  within  the  domain  of  state  legislation,  but  to  provide  modes  of 
relief  against  state  legislation  or  state  action  of  the  kind  referred  to.  It  does 
not  authorize  congress  to  create  a  code  of  municipal  law  for  the  regulation  of 
private  rights,  but  to  provide  modes  of  redress  against  the  operation  of  state 
laws,  and  the  action  of  state  officers,  executive  or  judicial,  when  these  are  sub- 
versive of  the  fundamental  right  specified  in  the  amendment.  Positive  rights 
and  privileges  are  undoubtedly  secured  by  the  fourteenth  amendment;  but  they 
are  secured  by  way  of  prohibition  against  state  laws  and  state  proceedings  af- 
fecting those  rights  and  privileges,  and  by  power  given  to  congress  to  legislate 
for  the  purpose  of  carrying  such  prohibition  into  effect;  and  such  legislation 
must  necessarily  be  predicated  upon  such  supposed  state  laws  or  state  proceed- 
•  ings,  and  be  directed  to  the  correction  of  their  operation  and  effect."  The  court 
expressly  refrained  from  expressing  any  opinion  as  to  the  validity  of  the  law 
in  reference  to  cases  arising  in  the  territories  or  the  District  of  Columbia,  which 
are  subject  to  the  plenary  legislation  of  congress  in  every  branch  of  municipal 
regulation.  And  it  was  said :  "whether  congress,  in  the  exercise  of  its  power  to 
regulate  commerce  among  the  several  states,  might  or  might  not  pass  a  law  regu- 
lating rights  in  public  conveyances  passing  from  one  state  to  another,  is  also  a 
question  which  is  not  now  before  us,  as  the  sections  in  question  are  not  conceived 
in  any  such  view."  Where  an  act  of  congress,  authorizing  a  railroad  company  to 
extend  its  road  into  the  District  of  Columbia,  contained  a  provision  to  the  effect 
that  no  person  should  be  excluded  from  the  cars  of  the  company  on  account  of 
color,  it  was  held  that  the  company  had  no  power  to  make  and  enforce  a  regulation 
separating  the  colored  from  the  white  passengers. 8" 

§  2  506.  Degree  of  Care  and  Liability  Incurred. — Compelling  Passen- 
ger to  Leave  Car. — While  a  carrier  may  make  and  enforce  regulations  provid- 
ing different  cars  for  white  and  colored  passengers,  a  conductor,  in  requiring 
the  white  passengers  to  leave  the  car  provided  for  colored  passengers,  is  bound 
to  do  so  in  a  reasonable  manner  and  at  such  a  time  and  under  such  circumstances 
as  will  not  expose  the  passenger  to  increased  danger.*" 

Liability  of  Carriers — Damages. — Under  a  statute  requiring  white  and  col- 
ored passengers  to  be  carried  separately,  a  carrier  may  not  require  a  white  per- 
son to  ride  in  the  colored  coach  and  is  liable  in  damages  for  doing  so.^^  ,  A 
white  passenger  voluntarily  riding  in  the  colored  coach  rather  than  risk  getting 
a  seat  in  another  coach  may  not  recover  on  account  of  riding  in  the  colored  coach, 

87.  United  States  v.  Washington,  20  — Carleton  v.  Central,  etc.,  R.  Co.,  153 
Fed.  630,  4  Woods  349;  Smoot  v.  Ken-  Ala.  326,  46  So.  495,  16  Am  &  EnR  Ann. 
tucky,  etc.,   R.   Co.,   13   Fed.   337;   Cully  v.       Cas.    445. 

Baltimore,  etc.,  R.  Co.,  1  Hughes  536,  A  conductor  is  not  justified  in  order- 
Fed.  Cas.  No.  3,466.  But  compare  United  ing  or  compelling  a  white  passenger  in 
States  V.  Dodge,  1  Tex.  L.  J.  47,  Fed.  the  negro  coach  to  go  into  another  coach 
Cas.   No.    14,976.  while   the   train    is    running   at    a    danger- 

88.  Civil  Rights  Cases,  109  U.  S.  3,  ous  rate  of  speed.  Central  etc  R  Co 
62,    3   S.    Ct.    18,   27   L.    Ed.    836.  r.    Carleton,    163    Ala.    62,    51    So'    27 

89.  Railroad  Co.  v.  Brown  (U.  S.),  17  91.  Liability  of  carriers— Damages.— 
Wall.  445,   21   L.   Ed.   675.  Chesapeake,    etc.,    R.    Co.    v.    Austin     137 

90.  Compelling  passenger  to  leave  car.  Ky.  611,  126  S.  W.   144. 
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and,  where  a  passenger  was  not  directed  to  ride  in  the  colored  coach,  and  re- 
mained on  the  train  knowing  its  crowded  condition,  he  can  not  complain  where.- 
he  was  furnished  such  accommodations  as  could  reasonably  be  furnished. ^^ 

Mistake  as  to  Color. — If  a  conductor  in  enforcing  the  law  requiring  con- 
ductors to  separate  white  and  colored  passengers,  mistakes  a  white  man  for  a 
negro,  the  carrier  is  not  liable  if  he  used  extraordinary  diligence  to  prevent  such 
mistake. ^^ 

Status  of  Conductor  as  Employee. — The  conductor  in  such  cases,  although 
he  has  conferred  upon  him  police  powers  to  execute  the  provisions  of  the  law, 
is  not,  because  of  such  delegation  of  police  power,  an  officer  of  the  state,  but  is 
none  the  less  the  agent  of  the  carrier,  rendering  it  liable  for  his  acts  while  ex- 
ercising that  power.84 

Penalty. — The  penalty  imposed  by  statute  for  the  failure  to  furnish  separate 
cars  or  compartments  for  white  and  colored  passengers,  can  not  be  inflicted  upon 
a  railroad  company  because  the  employees  of  the  company  in  charge  of  a  special 
train,  chartered  by  individuals  and  furnished  with  separate  cars  for  colored  pas- 
sengers, refuse  to  allow  colored  passengers  to  ride  in  the  cars  set  apart  for  pas- 
sengers of  their  race,  and  require  them  to  ride  in  a  baggage  or  tool  car.^^ 

§  2507.  Exclusion  of  Passenger  from  Car  Because  of  Bad  Moral 
Character. — The  carrier  can  not  classify  passengers  according  to  their  moral 
character.  Thus  a  woman,  properly  dressed  and  of  orderly  behavior,  can  not 
be  excluded  from  a  car  in  which  she  is  entitled  to  ride,  merely  because  she  is 
known  or  reputed  to  be  of  bad  character.^s 

§  2508.  Equality  of  Accommodations. — In  providing  for  the  separation 
of  passengers,  the  carrier  is  bound  to  furnish  equal  accommodations  to  all  pas- 
sengers who  pay  the  same  fare.  Thus,  in  providing  for  the  separation  of  white 
and  colored  passengers,  the  carrier  is  charged  with  the  duty  of  furnishing  the 
colored  passengers  with  cars  or  compartments  that  are  as  safe  and  comfortable 
in  their  conditions  and  appointments  as  those  which  are  furnished  to  white  pas- 
sengers paying  the  same  fare.^^  A  carrier  who  fails  to  provide  colored  passen- 
gers with  accommodations  equal  to  those  furnished  white  passengers,  becomes 
liable  to  a  colored  passenger  for  damages  suffered  by  him  in  consequence  of  the 
carrier's  omission  of  duty  in  this  respect. ^^  And  where  the  separation  of  the 
races  is  required  by  statute,  the  fact  that  the  colored  passenger,  who  is  denied 
the  accommodations  afforded  the  white  passengers,  does  not  go  into  the  coach 

92.  Voluntary  act  of  passenger. —  Louisville,  etc.,  R.  Co.  v.  Ritchel,  147  S. 
Chesapeake,  etc.,  R.  Co.  v.  Austin,  137  W.  411,  148  Ky.  701,  41  L.  R.  A.,  N.  S., 
Ky.   611,   126   S.   W.   144.  958,   Ann.   Cas.   1913   E,   517. 

93.  Degree  of  care. — Wolfe  v.  Georgia  The  words  "conductor"  and  "manager," 
R.,  etc..  Co..  2  Ga.  App.  499,  58  S.  E.  399.  used  in  Ky.  St.,  §§  795-800   (Russell's  St., 

94.  Liability  for  act  of  conductor. —  §§  5343-5348),  requiring  segregation  of 
Wolfe  V.  Georgia  R.,  etc.,  Co.,  2  Ga.  App.  white  and  negro  passengers,  and  requir- 
499.   58   S.    E.    899.  ing  the  conductor  or  manager  to  see  that 

Though  the  conductor  of  a  common  the  statute  is  obeyed,  mean  the  same  per- 
carrier  is  clothed  by  law  with  police  son,  except  where  one  riot  designated  as 
power,  that  fact  affords  no  immunity  to  a  conductor  is  in  charge  of  a  train.  Louis- 
carrier  for  damages  resulting  from  his  ville,  etc.,  R.  Co.  v.  Renfro,  135  S.  W. 
wrongful  discharge  of  his  duty,  either  as  266,  143  Ky.  590,  33  L.  R.  A.,  N.  S.,  133. 
servant  of  the  carrier  or  under  color  of  95.  Louisville,  etc.,  R.  Co.  v.  Common- 
his  police  power;  and  hence  a  carrier  is  wealth,  99  Ky.  663,  37  S.  W.  79. 
liable  for  its  conductor's  wrongful  acts  in  96.  Brown  v.  Memphis,  etc.,  R.  Co.,  7 
carrying  out  the  law  requiring  the  sepa-  Fed.  51,  1  Am.  &  Eng.  R.  Cas.  247. 
ration  of  white  and  colored  passengers.  97.  Hpuck  v.  Southern  Pac.  R.  Co.,  38 
Georgia  R.,  etc.,  Co.  v.  Baker,  58  S.  E.  Fed.  236;  Logwood  v.  Memphis,  etc.,  R. 
88,   1   Ga.   App.   832.  Co.,  23  Fed.  318,  21  Am.  &  Eng.  R.   Cas. 

A    conductor   in    performing   the    statu-  256;  The   Sue,  32  Fed.   843;   Gray  v.   Cin- 

tory  duty  of  assigning  passengers  to  the  cinnati,  etc.,  R.  Co.,  11  Fed.  683. 

proper   coaches   acts   as   the   agent   of  the  98.     Henderson    v.    Galveston,    etc.,    R. 

carrier,  and  it  is  liable  for  his  misconduct.  Co.   (Tex.   Civ.  App.),  38  S.  W.  1136. 
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set  aside  for  whites  will  not  be  a  defense  to  his  action  for  damages.^s  But  it 
has  been  held  that,  in  order  to  entitled  a  negro  passenger  to  recover  in  an  action 
based  upon  the  failure  of  the  carrier  to  furnish  colored  passengers  with  ac- 
commodations equal  to  those  furnished  white  passengers,  it  must  appear  that  he 
sustained  damages  in  consequences  of  the  carrier's  omission  of  duty  in  this  re- 
spect.i  However,  a  colored  woman,  who  is  denied  admission  into  the  women's 
car,  although  she  holds  a  first  class  ticket,  and  required  to  ride  in  the  smoking 
car,  containing  only  men,  some  of  whom  are  smoking,  may,  if  there  is  room  m  the 
woman's  car  and  the  other  car  is  not  suitable  for  her  to  ride  in,  refuse  to  accept 
the  accommodations,  leave  the  train,  and  recover  damages  against  the  carrier.^  A 
colored  passenger  is  denied  the  right  of  equal  accommodations  if  he  is  unable  to 
obtain  a  seat  in  the  car  set  apart  for  colored  passengers,  in  consequence  of  the  con- 
ductor allowing  the  seats  therein  to  be  usurped,  and  the  car  to  be  crowded,  by 
white  passengers.^  A  negro  passenger  who  is  compelled  to  occupy  a  car  which, 
unlike  the  cars  in  which  white  passengers  are  carried,  is  not  equipped  with  a  wa- 
ter closet,  is  entitled  to  recover  damages  for  pain  and  suffering  sustained  in  con- 
sequences of  the  carrier's  omission  of  duty.*  A  railroad  company  which  has  set 
apart  on  its  trains  a  passenger  car  for  the  exclusive  use  of  women,  and  men  ac- 
companied by  women,  but  has  not  set  apart  a  car  for  the  exclusive  use  of  colored 
passengers,  can  not  rightfully  exclude  a  colored  woman  from  the  women's  car,  in 
which  there  are  vacant  seats,  on  account  of  her  color,  and  require  her  to  ride  in  a 
car  occupied  mostly  by  men.^  But  a  colored  passenger  who  is  excluded  from  a 
waiting  room  set  aside  for  white  passengers,  in  which  no  smoking  and  chewing  is 
allowed,  and  required  to  wait  in  a  room  set  aside  for  colored  passengers,  in  which 
there  is  no  smoking  or  chewing  during  the  period  of  her  occupancy,  the  accom- 
modations are  not  unequal  merely  because  those  practices  may  have  been  permitted 
at  some  other  time.^  A  carrier  of  passengers  by  steamboat  can  not  rightfully  ex- 
clude colored  passengers  from  the  regular  table  and  require  them  to  take  their 
meals  upon  the  guards  of  the  boat  or  in  the  pantry.*^  But  a  colored  passenger 
on  a  steamboat  who  refuses  to  remove  from  one  table  to  another  on  being  re- 
quested to  do  so  because  of  objections  to  his  presence  on  the  part  of  white  pas- 
sengers, and  whose  supper  is  duly  furnished  him,  can  not  complain  of  dis- 
crimination because,  upon  his  refusal  to  move,  the  white  passengers  are  removed 
to  the  other  table,  leaving  him  alone.®  In  an  early  case  brought  by  a  colored 
passenger  to  recover  damages  for  being  refused  passage  in  the  cabin  of  de- 
fendant's boat,  and  required  to  accept  a  deck  passage,  in  consequence  of  the  en- 
forcement against  him  of  a  rule  or  regulation  which  did  not  allow  the  use  of 
the  cabin  to  passengers  of  his  race,  a  demurrer  to  defendant's  notice  of  defense 
setting  up  the  rule  was  overrtiled,  on  the  ground  that  the  reasonableness  of  the 
regulation  was  a  mixed  question  of  law  and  fact  which  could  not  be  determined 
on  demurrer.  In  its  opinion,  the  court  seems  to  recognize  the  right  of  the  car- 
rier, under  some  circumstances  to  refuse  plaintiff  cabin  accommodations,  though 
he  was  willing  to  pay  therefor,  without  providing  him  with  other  accommoda- 
tions .equally  good.^  So  far  as  the  decision  goes  to  this  extent,  it  is  certainly 
erroneous. 

99.     Henderson    v.    Galveston,    etc.,    R.  *.    Henderson  v.  Galveston,  etc.,  R.  Co. 

Co.    (Tex.   Civ.  App.),  38  S.  W.  1136.  (Tex.   Civ.  App.),  38   S.  W.   1136. 

1.   .Henderson  v.  Galveston,  etc.,  R.  Co.  th^'   '^^'cago,  etc.,  R.   Co.  v.  Williams,  55 

(Tex.    Civ.   App.),    43    S.    W.    1030;    Nor-  ^\  ^^5'  8  Am.  Rep.  641. 

wood  V.   Galveston,   etc.,   R.   Co.,   12  Tex.  \  hvax\h  v.  Chamberlain,  38  S.   C.  539, 

Civ.    App.    560,    34    S.    W.    180,    3    Am     &  ^'^  ?•   E-  371,   58  Am.   &  Eng.  R.   Cas.   558, 

Eng.    R.    Cas.,    N.    S.,    395.  "„^-J^-  ^-   ^"v       . 

%   Gray  v.   Cincinnati,   etc.,    R.    Co.,   11  Co ,  StIowI' 1^5°'                "'  "''•'  ^'*'' 


Fed.  683. 


8.  McGuinn  v.  Forbes,  37  Fed.  639. 


3.     Williams    v.    International,    etc.,    R.  9.    Day  v.   Owen,   5   Mich.   53o'    72   Am 

Co.,  28  Tex.  Civ.  App.  503,  67  S.  W.  1085.        Dec.    62. 
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§§  2509-2  522.  Particular  Rights  and  Duties  in  Transit— §  2509. 
Overloading  Conveyance. — In  view  of  the  common  practice  of  street  railway 
companies  to  overcrowd  their  cars,  and  of  the  fact  that  the  practice  ordinarily 
only  affects  the  comfort,  and  not  the  safety,  of  the  passengers,  it  can  not  be  said 
that  it  is  negligence,  as  a  matter  of  law,  to  carry  more  passengers  than  can  be 
seated,  or  even  to  so  crowd  their  cars  with  passengers  that  some  of  them  are 
compelled  to  ride  on  the  platforms. ^'^  And  it  has  been  held  that  the  fact  that  a 
ferry  company  undertakes  to  carry  a  greater  number  of  passengers  than  it  can 
accommodate  with  seats  is  not  alone  sufficient  to  show  negligence  on  the  part  of 
the  carrier.ii  But  every  carrier  of  passengers,  whether  by  railroad,  street  rail- 
way, stage  coach,  or  other  means,  is  bound  to  exercise  care  to  prevent  the  over- 
crowding of  its  conveyances  to  such  an  extent  that  the  ordinary  and  usual  risks 
of  the  transportation  are  materially  increased. ^^  j\jjd  it  rnay  be  safely  said  that 
it  is  the  general  duty  of  a  railroad  company  to  furnish  sufficient  room  within  its 
cars  for  all  passengers  it  receives  for  transportation. ^^  And  when  a  rail- 
road company  has  notice  in  advance  that  an  unusual  number  of  passengers  will 
ride  on  its  trains,  it  must_  use  reasonable  efforts  to  provide  safe  accommoda- 
tions.i*  The  failure  of  a  railroad  company  to  provide  a  passenger  with  a  seat 
or  other  safe  and  secure  place  to  ride,  whereby  the  passenger  is  obliged  to  ride  in 
an  unsafe  place,  undoubtedly  tends  to  show  negligence. i-''  The  question  of  neg- 
ligence must,  however,  depend  upon  whether  the  overcrowding,  under  the  circum- 
stances of  each  particular  case,  was  not  consistent  with  the  high  degree  of  care 
which  the  law  exacts  of  passenger  carriers,  and  is  almost  always  a  question  of 
fact  for  the  jury.i*    It  has  been  said  that  it  is  gross  negligence  in  a  street  railway 

N.  E.  889;  Sheridan  v.  Brooklyn,  etc.,  R. 
Co.,  36  N.  Y.  39,  93  Am.  Dec.  490,  34 
How.    Prac.    217. 

Pennsylvania.  —  Dennis  v.  Pittsburg, 
etc.,   R.   Co.,   165   Pa.   624,   31  Atl.   52. 

Texas. — Williams  v.  International,  etc., 
R.  Co.,  28  Tex.  Civ.  App.  503,  67  S.  W. 
1085;  International,  etc.,  R.  Co.  v.  Wil- 
liams, 20  lex.  Civ.  App.  587,  50  S.  W. 
732. 

Washington. — Graham  v.  McNeill,  20 
Wash.  466,  55  Pac.  631,  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  149,  43  L.  R.  A.  300,  73 
Am.  St.  Rep.  121. 

13.  General  duty. — Southern  R.  Co.  v. 
Nappier,  138   Ga.  31,  74  S.   E.  778. 

To  absolve  itself  from  liability  for  in- 
juries to  a  passenger  riding  in  a  baggage 
car,  the  carrier,  in  addition  to  adopting 
and  posting  in  a  conspicuous  place  in  pas- 
senger cars  printed  rules  and  regulations 
forbidding  and  warning  passenger  not  to 
ride  in  such  baggage  cars,  must  provide 
such  passenger  with  proper  accommoda- 
tions in  a  passenger  car.  Lane  v.  Choc- 
taw, etc.,  R.  Co.,  91  Pac.  883,  19  Okla. 
324. 

14.  Unusual  crowds. — Chicago,  etc.,  R. 
Co.  V.  Lindahl,  102  Ark.  533,  145  S.  W. 
191,  Ann.   Cas.   1914  A,  561. 

15.  Werle  v.  Long  Island  R.  Co.,  98  N. 
Y.  650.  21  Am.  &  Eng.  R.  Cas.  429. 

16.  Maury  v.  Talmadge,  2  McLean  157, 
Fed.  Cas.  No.  9,313;  Graham  v.  Manhat- 
tan R.  Co.,  149  N.  Y.  336,  43  N.  E.  917, 
reversing  8  Misc.  Rep.  305,  28  N.  Y.  S. 
739;  Lehr  v.  Steinway,  etc.,  R.  Co,  118 
N.    Y.    556,    23    N.    E.    889. 

\yhether  a  common  carrier  in  not  pro- 
viding   a    seat    for    every    passenger    has 


10.  Meesel  v.  Lynn,  etc.,  R.  Co. 
(Mass.),  8  Allen  234;  Mt.  Adams,  etc., 
R.  Co.  V.  Reul,  4  O.  C.  C.  362,  2  O.  C. 
D.    596. 

A  street  railway  company  is  not  negli- 
gent in  permitting  a  passenger  to  ride 
in  a  crowded  car,  if  he  chooses  to  do  so. 
Kebbe  v.  Connecticut  Co.,  84  Atl.  329,  85 
Conn.    641,   Ann.    Cas.    1913C,    167. 

It  is  not  negligence  for  a  street  car 
company  to  permit  passengers  to  enter 
cars  which  are  already  crowded.  Mc- 
Cumber  v.  Boston  Elevated  R.  Co.,  207 
Mass.    559,    93    N.    E.   698. 

11.  Burton  v.  West  Jersey  Ferry  Co., 
114  U.   S.  474,   5   S.   Ct.   960,   29   L.   Ed.   215. 

12.  See  the  following  illustrative  cases: 
California. — Lynn  v.  Southern  Pac.  Co., 
103   Cal.   7,   36   Pac.   1018,   24   L.   R.   A.   710. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Dum- 
ser,  161  111.  190,  43  N.  E.  698,  affirming 
60    111.    App.    93. 

Kansas. — Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  375,  16  Pac.  667,  34  Am.  &  Eng. 
R.   Cas.    529,   5   Am.   St.   Rep.   754. 

Massachusetts. — Treat  v.  Boston,  etc., 
R.  Corp.,  131  Mass.  371,  3  Am.  &  Eng.  R. 
Cas.    423. 

Minnesota. — Brusch  v.  St.  Paul,  etc.,  R. 
Co.,   52   Minn.   512,   55   N.   W.   57. 

Nebraska. — Pray  v.  Omaha  St.  R.  Co., 
44  Neb.  167,  62  N.  W.  447,  48  Am.  St. 
Rep.    717. 

New  Jersey. — Hansen  v.  North  Jersey 
St.    R.    Co.,    64    N.    J.    L.    686,    46    Atl.    718. 

New  York. — Graham  v.  Manhattan  R. 
Co.,  149  N.  Y.  336,  43  N.  E.  917.  revers- 
ing 8  Misc.  Rep.  305,  38  N.  Y.  S.  739,  4 
Am.  &  Eng.  R.  Cas.  356,  360;  Lehr  v. 
Steinway,  etc.,  R.   Co.,   118   N.  Y.  556,  23 
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to  pvercrowd  and  load  down  its  cars  with  passengers  beyond  any  rea- 
sonabie  limit,  so  that  it  is  not  able  to  control  and  readily  stop  its  cars  as  they 
approach  an  intersecting  street  in  order  to  prevent  a  collision."  When  a  street 
railway  company  undertakes  to  carry  large  numbers  of  people,  vastly  m  excess 
of  the  seating  and  standing  capacity  of  its  cars,  permits  passengers  to  ride  on 
the  platforms,  stops  its  car  when  in  such  crowded  condition  that  other  persons 
may  get  upon  it,  and,  because  of  the  crowd,  a  passenger,  who  has  boarded  the 
car  before  it  becomes  crowded,  is  pushed  off  a  platform  to  his  injury,  the  com- 
pany is  guilty  of  negligence.is  It  has  been  said  that  if  it  is  impossible  to  prevent 
a  greater  number  of  passengers  than  can  be  carried  with  safety  from  getting  on 
a  train,  the  carrier  has  a  right  to  refuse  to  move  the  train  until  proper  control 
can  be  secured. i" 

Passengers  Riding  on  Platform  or  Other  Place.— The  conductor  of  a 
train  represents  the  railroad  company  in  relation  to  the  transportation  of  pas- 
sengers on  his  train,  and  his  acts  in  receiving  and  carrying  passengers  on  the 
platforms  when  the  train  is  overcrowded  binds  the  company .^o  The  carrier  owes 
to  a  passenger  involuntarily,  necessarily  and  rightfully  riding  on  the  platform 
the  high  degree  of  care  commensurate  with  the  circumstances  and  its  act  in  un- 
dertaking to  carry  him  there,^!  but  its  liability  is  not  absolute. ^^     fjr,Q  ^ule  is 


fulfilled  its  legal  duty  toward  a  passenger 
is  a  question  of  fact  for  the  jury;  and, 
where  an  injury  results  to  a  passenger 
by  failure  to  provide  a  seat,  the  fact  that 
for  a  long  period  of  time  sufficient  seats 
had  not  been  provided,  and  that  this  was 
known  to  the  defendant  company,  may 
be  pleaded  and  proven  as  a  circumstance 
of  substantial  negligence,  as  well  as  ag- 
gravation. Lyndon  v.  Georgia  R.,  etc., 
Co.,  60  S.  E.  278,  3  Ga.  App.  534. 

When  plaintifif  boarded  defendant's 
motor  train  it  was  so  crowded  that  he 
was  unable  to  get  inside,  but  he  secured 
standing  room  on  the  rear  platform  of 
the  trailer.  When  the  first  stop  was  made, 
four  blocks  distant,  he  stepped  off  the 
train  to  allow  a  fellow  passenger  to 
alight,  and  was  unable  to  get  upon  the 
platform  again,  his  place  being  occupied 
by  other  passengers.  He  went  forward 
immediately,  and  secured  standing  room 
on  the  front  step  of  the  trailer,  holding 
■on  to  the  dashboard  and  to  the  iron  rail 
attached  to  the  car  for  the  distance  of  a 
block,  when  he  was  forced,  by  the  pres- 
sure of  the  other  passengers  on  the  plat- 
form, to  relinquish  his  hold,  and  fell,  re- 
ceiving injuries.  There  was  evidence 
tending  to  prove  that  the  pressure  which 
forced  him  off  the  train  was  occasioned 
"by  the  conductor  forcing  his  way  through 
the  crowd  while  engaged  in  collecting 
fares.  It  was  held  that  the  question  of 
negligence  was  for  the  jury,  and  that 
it  was  error  to  direct  a  verdict  for  the 
defendant.  Pray  v.  Omaha  St.  R.  Co., 
44  Neb.  167,  62  N.  W.  447,  48  Am.  St. 
Rep.  717. 

17.  Richmond  R.,  etc.,  Co.  v.  Garth- 
right,  92  Va.  627,  24  S.  E.  267,  53  Am. 
St.  Rep.  839,  32  L.  R.  A.  220. 

18.  Reem  v.  St.  Paul,  etc.,  R.  Co.,  77 
Minn.   503,   80   N.   W.    638. 

In  an  action  for  the  death  of  a  passen- 


ger while  riding  on  the  inside  running 
board  of  defendant's  open  street  car  by 
contract  with  a  car  on  the  other  track, 
it  is  not  error  to  instruct  that  defendant 
is  liable  if  its  employees  permitted  other 
passengers  to  board  the  car  after  de- 
ceased in  such  numbers  that  deceased 
was  crowded  out  from  the  body  of  the 
car  to  a  dangerous  position.  Kalis  v.  De- 
troit United  Railway,  lrl9  N.  W.  906,  155 
Mich.  485. 

19.  Lynn  v.  Southern  Pac.  Co.,  103  Cal. 
7,   36   Pac.    1018,   24   L.   R.   A.  710. 

20.  Passengers  riding  on  platform. — 
Norvell  v.  Kanawha,  etc.,  R.  Co.,  67  W. 
Va.  467,  68  S.  E.  288,  29  L.  R.  A.,  N.  S., 
325. 

21.  Degree  of  care — Passenger  on  plat- 
form.— Norvell  v.  Kanawha,  etc.,  R.  Co., 
67  W.  Va;  467,  68  S.  E.  288,  29  L.  R.  A., 
N.  S.,  325.  See  Graham  v.  Manhattan  R. 
Co.,  149  N.  Y.  336,  43  N.  E.  917;  Merwin 
V.  Manhattan  R.  Co.,  48  Hun  608,  1  N.  Y. 
S.  267,  16  N.  Y.  St.  Rep.  20;  S.  C,  113  N. 
Y.  659,  21  N.  E.  415. 

The  carrier  must  provide  the  passen- 
ger with  a  seat  in  its  passenger  cars, 
and  if  any  of  the  seats  are  occupied 
with  luggage,  or  one  passenger  is  occupy- 
ing more  than  one  seat,  he  is  not  bound 
to  request  such  obstructions  removed, 
but  may  seek  some  other  unoccupied 
place.    "Nolan  v.  Brooklyn,  etc.,  R.  Co.,  87 

22.  The  liability  of  the  carrier  to  one 
excusably  riding  on  the  platform  is  not 
absolute.  If  it  used  reasonable  diligence 
to  provide  cars  for  his  safe  carriage,  and, 
with  fair  excuse  for  failing  to  provide 
them,  exercised  the  increased  care  de- 
manded by  the  passenger's  enforced  po- 
sition on.  the  platform,  it  is  not  liable  for 
injury  to  him.  Norvell  v.  Kanawha,  etc., 
R.  Co.,  67  W.  Va.  467,  68  S.  E.  288,  29 
L.  R.  A.,  N.  S.,  325. 


1953 


RIGHTS,    ETC.,    AS   TO    TRANSPORTATION. 


§    2509 


that  the  passenger  will  not  be  guilty  of  negligence  per  se  by  riding  upon  the  plat- 
form or  in  the  baggage  car,  when  the  platform  or  passenger  cars  are  crowded, 
or  when  he  is  unable  to  obser\'e  any  vacant  seats,  if  he  acted  under  all  the  cir- 
cumstances as  a  reasonable  prudent  man  would  have  acted. -^ 

Proximate  Cause. — The  negligence  of  a  railroad  company  in  overcrowding 
its  cars,  compelling  a  passenger  to  ride  on  the  platform,  from  which  he  is  pushed 
by  the  jostling  of  other  passengers,  is  the  proximate  cause,  the  casualty  being 
one  which  the  company  might  reasonably  have  foreseen,  though  it  could  not 
have  foreseen  the  particular  circumstances. -■* 


N.  Y.  63,  41  Am.  Rep.  345;  Werle  v.  Long 
Island  R.  Co.,  98  N.  Y.  650,  21  Am.  & 
Eng.  R.  Cas.  439;  Willis  v.  Long  Island 
R.  Co.,  34  N.  Y.  670;  Weymouth  v. 
Bioadway,  etc.,  R.  Co.,  2  Misc.  Rep.  506, 
»2  N.  Y.  S.  1047,  51  N.  Y.  St.  Rep.  612; 
Merwin  v.  Manhattan  R.  Co.,  113  N.  Y. 
659,  21  N.  E.  415;  Graham  v.  Manhattan 
R.  Co.,  149  N.  Y.  336,  43  N.  E.  917;  Mor- 
rison V.  Erie  R.  Co.,  56  N.  Y.  302;  Schae- 
fer  V.  Union  R.  Co.,  29  App.  Div.  361,  51 
N.  Y.  S.  431;  Weymouth  v.  Broadway, 
etc.,  R.  Co.,  143  N.  Y.  681,  37  N.  E.  835; 
Vail  V.  Broadway,  etc.,  Co.,  147  N.  Y. 
377,  42  N.  E.  4,  30  L.  R.  A.  626;  Sherman 
V.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  37 
Am.  Rep.  423;  Wagner  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  512,  10  S.  W.  486,  3  L.  R. 
A.  156;  Berry  v.  Missouri  Pac.  R.  Co., 
124  Mo.  233,  25  S.  W.  339;  Gerstle  v. 
Union  Pac.  R.  Co.,  33  Mo.  App.  361; 
Chaney  v.  Louisiana,  etc.,  R.  Co.,  176  Mo. 
598,  75  S.  W.  595;  Higgins  v.  Hannibal, 
etc.,  R.  Co.,  36  Mo.  418;  Choate  v.  Mis- 
souri Pac.  R.  Co.,  67  Mo.  App.  105."  Lane 
V.  Choctaw,  etc.,  R.  Co.,  19  Okla.  334,  91 
Pac.  883. 

If  a  carrier  negligently  and  unreason- 
ably fails  to  provide  sufficient  cars  so 
that  passengers  are  compelled  to  ride  on 
the  platforms  and  then  accepts  passen- 
gers for  carriage  in  such  hazardous 
places,  it  is  liable  for  damages  to  one 
injured  therein,  unless  he  has  contributed 
to  the  injury  therein,  unless  he  has  con- 
tributed to  the  injury  by  his  own  negli- 
gence. Norvell  v.  Kanawha,  etc.,  R.  Co., 
68  S.  E.  288,  67  W.  Va.  467,  39  L.  R.  A., 
N.    S.,   335. 

23.  United  States. — Pennsylvania  Co.  v. 
Paul,  136  Fed.  157,  63  C.  C.  A.  135;  Trum- 
bull V.  Erickson,  97  Fed.  891,  38  C.  C.  A. 
536,  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  93. 

Alcibama. — Highland  Ave.,  etc.,  R.  Co. 
V.  Donovan,  94  Ala.  399,  10  So.   139. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Leigh,  45  Ark.  368,  55  Am.   Rep.  558. 

California. — Lynn  v.  Southern  Pac.  Co., 
103  Cal.  7,  36  Pac.  1018,  24  L.  R.  A. 
710. 

Illinois. — Lake  Shore,  etc.,  R.  Co.  v. 
Kelsey,  180  111.  530,  54  N.  E.  608;  Chi- 
cago, etc.,  R.  Co.  V.  Newell,  313  111.  333, 
72  N.  E.  416;  Chicago,  etc.,  R.  Co.  v. 
Fisher,   141   111.   614,   31   N.   E.   406. 

Iowa. — Marquette  v.  Chicago,  etc.,  R. 
Co.,  33  Iowa  563;  Blake  v.  Burlington, 
etc.,  R.  Co.,  89  Iowa  8,  56  N.  W.  405,  21 
L.  R.  A.  559. 


Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Jordan,  25  Ky.  L.  Rep.  574,  76  S.  W.  145; 
Kentucky  Cent.  R.  Co.  v.  Thomas,  79 
Ky.  160,  2  Ky.  L.  Rep.  114,  42  Am.  Rep. 
308;  Chesapeake,  etc.,  R.  Co.  v.  Lang, 
100  Ky.  231,  38  S.  W.  503,  40  S.  W.  451, 
41  S.  W.  371. 

Maryland. — Baltimore,  etc.,  R.  Co.  'v. 
State,  72  Md.  36,  18  Atl.  1107,  6  L.  R.  A. 
706,   20  Am.   St.   Rep.  454. 

Massachusetts. — Maguire  v.  Middlesex 
R.  Co.,  115  Mass.  339;  Cody  v.  New  York, 
etc.,  R.  Co.,  151  Mass.  462,  24  N.  E.  402, 
7   L.   R.   A.   843. 

Michigan. — Morgan  v.  Lake  Shore,  etc., 
R.  Co.,  138  Mich.  626,  101  N.  W.  836,  70 
L.    R.   A.    609. 

Minnesota. — Hardenbergh  v.  St.  Paul, 
etc.,  R.  Co.,  39  Minn.  3,  38  N.  W.  625,  12 
Am.  St.  Rep.  610,  34  Am.  &  Eng.  R.  Cas. 
359;  Jacobus  v.  St.  Paul,  etc.,  R.  Co.,  20 
Minn.  125,  Gil.  110,  18  Am.  Rep.  360; 
Benedict  v.  Minneapolis,  etc.,  R.  Co.,  86 
Minn.  234,  90  N.  W.  360,  57  L.  R.  A.  639, 
91   Am.   St.   Rep.   345. 

Mississippi. — Louisville,  etc.,  R.  Co.  v. 
Patterson,  69  Miss.  421,  13  So.  697,  23  L. 
R.   A.   359. 

Missouri. — Wagner  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  513,  10  S.  W.  486,  3  L.  R.  A. 
156;  Berry  v.  Missouri  Pac.  R.  Co.,  134 
Mo.   233,  35   S.  W.   229. 

Nebraska. — Pray  v.  Omaha  St.  R.  Co., 
44  Neb.  167,  62  N.  W.  447,  48  Am.  St. 
Rep.   717. 

New  Jersey. — New  York,  etc.,  R.  Co.  v. 
Ball,   53  N.  J.   L.   283,  31  Atl.   1052. 

New  York. — Thorpe  v.  New  York,  etc., 
R.  Co.,  76  N.  Y.  403,  33  Am.  Rep.  335. 

Oklahoma. — Lane  v.  Choctaw,  etc.,  R. 
Co.,  19  Okla.  324,  91  Pac.  883. 

Pennsylvania.  —  Dennis  v.  Pittsburg, 
etc.,   R.   Co.,   165   Pa.   624,   31   Atl.   52. 

Tennessee.  —  Washburn  v.  Nashville, 
etc.,  R.  Co.,  40  Tenn.  (3  Head)  638,  75 
Am.  Dec.  784. 

Texas. — Bonner  v.  Glenn,  79  Tex.  531, 
15  S.  W.  572;  Galveston,  etc.,  R.  Co.  v. 
Morris,  94  Tex.  505,  61  S.  W.  709;  In- 
ternational, etc.,  R.  Co.  V.  Ormond,  64 
Tex.  485. 

Washington. — Graham  v.  McNeill,  20 
Wash.  466,  55  Pac.  631,  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,.  149,  43  L.  R.  A.  300,  73 
Am.  St.   Rep.   131. 

24.  Proximate  cause. — International, 
etc.,  R.  Co.  V.  Williams,  50  S.  W.  732, 
20  Tex.  Civ.  App.  587. 
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§  2510.  Rights  and  Duties  as  to  Providing  Seats. — A  carrier  may  prop- 
erly provide  reasonable  rules  and  regulations  for  the  seating  of  passengers. ^^ 
And  it  may  employ  necessary  force  to  remove  a  passenger  for  persistent  nonob- 
servance  of  such  rules. 2<'  In  the  absence  of  any  rule  of  a  carrier  to  the  contrary, 
a  passenger  has  the  right  to  remain  in  the  seat  first  selected  by  him  on  entering 
a  car,  and  can  not  rightfully  be  removed  to  another  by  the  conductor,  though  there 
are  many  vacant  seats  in  the  car,  and  the  conductor  had  been  occupying  the  seat 
selected  just  before  the  passenger  entered  the  car.^'^  In  some  of  the  United  States 
it  is  provided  by  statute  that  common  carriers  of  persons  must  furnish  passengers 
with  seats. 2^  And  independently  of  statute,  while  the  carrier  probably  is  not 
bound  absolutely  and  under  all  circumstances  to  provide  every  passenger  with 
a  seat,  it  can  not  "be  questioned  that  it  is  the  duty  of  the  carrier  to  make  the 
usual  and  reasonable  provisions  for  seating  the  passengers  whom  it  undertakes 
to  carry, 29  and  to  see  that  every  passenger  has  an  opportunity  to  be  seated.^" 
It  has  been  held  that  a  common  carrier  employihg  a  servant  to  work  at  a  ter- 
minal point,  and  contracting  to  transport  him  to  and  from  work,  can  not  through 
its  train  official  lawfully  require  him  to  vacate  a  seat  which  he  is  occupying  in 
the  car  to  which  he  has  been  duly  assigned.^i  It  has  been  held  that  a  carrier 
must  provide  passengers  with  seats,  failure  to  do  so  being  a  breach  of  the  con- 
tract of  carriage,  subjecting  it  to  proximately  resulting  damages.^^  If  the  car- 
rier neglects  or  refuses  to  discharge  this  duty  to  its  passengers,  without  a  just 
excuse,  the  passenger  may  treat  the  contract  as  violated  by  the  carrier,  and  he 
may  leave  the  train,  and  sue  for  a  breach  of  the  contract.  Thus,  a  passenger 
who  left  a  train  upon  failing  to  obtain  a  seat  in  consequence  of  the  refusal  of 
the  conductor  to  require  passengers,  who  were  occupying  more  than 
their  share  of  seats,  to  make  room  for  him,  was  held  to  be  entitled  to  dam- 
ages.33  Possibly,  too,  the  passenger  may  remain  upon  the  train  without  waiving 
his  right  to  recover  damage  under  the  contract  for  the  inconvenience  of  riding 
without  a  seat.  But,  if  he  wishes  to  repudiate  the  contract  he  must  do  so  in 
toto;  he  can  not  avail  himself  of  the  benefit  of  the  transportation  and  at  the 
same  time  refuse  to  perform  his  part  of  the  contract.    Hence,  the  failure  of  the 

25.  Right  to  prescribe  rules  and  regula-  There  can  be  no  doubt  that  the  con- 
tions  as  to  seats. — McLain  v.  St.  Louis,  tract  of  a  carrier  of  passengers  by  raiU 
etc,  R.  Co.,  Ill  S.  W.  835,  131  Mo.  App.  way  is  one  not  only  to  furnish  the  pas- 
733.  senger  with   transportation,   but  with   the 

26.  Right  to  enforce  rules.— McLain  v.  comfort  of  a  seat.  The  contract  is  no 
St.  Louis,  etc.,  R.  Co.,  131  Mo.  App.  733,  more  performed  by  furnishing  him  with 
111  S.  W.  835.  a   seat   without   transportation    than   it   is 

27.  Absence  of  rule. — McLain  v.  St.  when  he  is  offered  transportation  without 
Louis,  etc.,  R.  Co.,  Ill  S.  W.  835,  131  Mo.  a  seat.  Memphis,  etc.,  R.  Co.  v.  Benson, 
App.  733.  85   Tenn.   627,   4   S.   W.   5,   31   Am.   &  Eng. 

28.  Cal.  Civ.  Code,  §  2185;  Dak.   Comp.       R.  Cas.  112,  4  Am.  St.  Rep.  776. 

Laws,    §    3894;     Mont.    Civ.    Code,    1895,  30.   A   railroad    company   is    liable   to   a 

§  2895.  passenger   for   the    refusal   and   failure    of 

29.  Trumbull  v.  Erickson,  38  C.  C.  A.  the  conductor  to  furnish  him  with  such 
536,  97  Fed.  891,  17  Am.  &  Eng.  R.  Oas.,  a  seat  as  he  has  paid  for,  when  there  are 
N.  S.,  93;  Hardenbergh  v.  St.  Paul,  etc.,  more  of  such  seats  than  there  are  pas- 
R.  Co.,  39  Minn.  3,  38  N.  W.  625,  34  Am.  sengers,  but  there  are  none  vacant, 
&  Eng.  R.  Gas.  359,  12  Am.  St.  Rep.  610;  owing  to  the  fact  that  some  of  the  pas- 
Camden,  etc.,  R.  Co.  v.  Hoosey,  99  Pa.  sengers  occupy  more  seats  than  they  are 
492,  6  Am.  &  Eng.  R.  Cas.  454,  44  Am.  entitled  to.  Louisville,  etc.,  R.  Co.  v. 
Rep.   120.  Patterson,    69    Miss.    421,    13    So.    697,    22 

It  is  the  duty  of  a  carrier  of  passengers  L.    R.   A.    259. 

to    provide    fit    and    suitable    accommoda-  31.    New   York,    etc.,    R.    Co.   v.    Burns, 

tions    for    all    the    passengers    that    it    re-  51    N.   J.    L.   340,   17   Atl.    630,    39    Am.    & 

ceives    and    attempts    to    transport,    and  Eng.   R.   Cas.  423. 

proper  accommodations  means  seats  such  32.  Breach  of  contract. — Texas,  etc.,  R, 

as   are   usually   provided   and   in   use   in   a  Co.  v.   Rea,  27   Tex.   Civ.  App.   549,   65   S. 

vehicle  intended  for  the  transportation  of  W.   1115. 

passengers.      Lane    v.    Choctaw,    etc.,    R.  33.  Louisville,  etc.,  R.  Co.  v.  Patterson, 

Co.,  19  Okla.  324,  91  Pac.  883.  69  Miss.  421,  13  So.  697,  22  L.   R.  A.  259. 
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carrier  to  provide  a  passenger  with  a  seat  does  not  entitle  the  passenger,  who  re- 
mains upon  the  train  after  having  had  a  reasonable  opportunity  to  leave  it,  to  re- 
fuse to  surrender  his  ticket  or  pay  the  fare.^*  But  some  cases  seem  to  support 
the  rule  that  a  passenger,  who  is  properly  on  a  train,  and  who,  exercising  due 
diligence,  learns  that  he  can  not  obtain  a  seat,  does  not,  by  refusing  to  pay  the 
fare,  become  a  trespasser,^^  and  he  certainly  would  not  until  he  is  given  a  rea- 
sonable opportunity  to  leave  the  vehicle.^*'  In  some  cases,  if  a  passenger  is  uri- 
able  to  obtain  a  seat  in  the  cars  in  which  he  is  entitled  to  ride,  but  there  are  va- 
cant seats  in  another  car  whir^.i  he  ordinarily  has  no  right  to  enter,  he  can  not 
be  left  standing  without  a  breach  of  the  contract  of  carriage.  Thus,  it  has  been 
held  that  if  a  male  passenger  is  unable  to  find  a  seat  in  the  cars  provided  for 
men,  but  there  is  room  to  seat  him  in  a  car  set  apart  for  women,  he  may  enter  the 
women's  car,  if  he  can  do  so  peaceably  and  unforbidden,  and  is  entitled  to  remain 
there  until  he  is  furnished  with  a  seat  elsewhere. ^^  And  it  has  been  held  that 
a  passenger  who  is  unable  to  obtain  a  seat  in  the  ordinary  coaches  of  a  train,  in 
which  he  is  entitled  to  ride,  may  pass  into  a  drawing  room  car  and,  without  pay- 
ing extra  fare  for  the  privilege,  take  a  seat  therein  until  he  is  furnished  a  seat 
in  the  other  cars.^®  As  has  been  shown  in  the  next  preceding  section  a 
carrier  may  in  some  cases  be  chargeable  with  negligence  in  so  overload- 
ing its  conveyance  that  a  passenger  is  not  only  unable  to  find  a  seat  but  is  forced 
to  occupy  a  dangerous  position.  And  no  doubt  if  a  passenger,  exercising  rea- 
sonable care  and  prudence,  is  injured  in  consequence  of  the  carrier's  neglect  to 
provide  him  with  a  seat,  he  is  entitled  to  damages.^"  But,  while  there  may,  of 
course,  be  circumstances  under  which  due  care  on  the  part  of  a  carrier  requires 
that  its  passengers  be  furnished  with  seats,  ordinarily  it  can  not  be  said,  as  a 
matter  of  law,  that  the  mere  failure  of  a  carrier  to  provide  all  of  its  passengers 
with  seats  of  itself  amounts  to  negligence,'*"  where  it  does  not  appear  that  a  less 


34.  Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Leigh,  45   Ark.   368,   55   Am.   Rep.   558. 

Missouri. — Davis  v.  Kansas,  etc.,  R.  Co., 
53    Mo.    317,    14    Am.    Rep.    457. 

O^Jo.— Close  V.   Cooper,  34  O.   St.  98. 

Tennessee. — Memphis,  etc.,  R.  Co.  v. 
Benson,  85  Tenn.  637,  4  S.  W.  5,  31 
Am.  &  Eng.  R.  Cas.  112,  4  Am.  St.  Rep. 
776. 

A  carrier  must  furnish  seats  if  practi- 
cable, and  a  passenger  may  refuse  to  give 
up  his  ticket  or  pay  fare  if  a  seat  is  not 
furnished,  and  one  who  has  purchased  a 
ticket  of  a  particular  class  is  entitled  to 
accommodations  of  that  class,  but  in 
general  a  passenger  electing  to  remain  on 
a  particular  train  must  accept  the  reason- 
able accommodations  afforded  him  on 
such  train,  and  a  carrier  must  provide  its 
train  with  coaches  reasonably  sufficient 
to  carry  comfortably  as  many  persons  as 
in  the  exercise  of  ordinary  care  it  should 
reasonably  anticipate.  Chesapeake,  etc., 
R.  Co.  V.  Austin,  126  S.  W.  144,  137  Ky. 
Cll. 

35.  '  "It  is  as  much  his  duty,  as  the  agent 
of  the  company,  to  see  that  each  pas- 
senger is  furnished  with  a  proper  seat,  as 
it  is  to  require  him  to  pay  his  fare.'  Wil- 
lis V.  Long  Island  R.  Co.,  34  N.  Y.  670. 
'A  passenger  who  refuses  to  pay  fare  un- 
less a  seat  is  provided  does  not  thereby 
become  a  trespasser  on  the  train.'  Har- 
denbergh  v.  St.  Paul,  etc.,  R.  Co.,  39 
Minn.   3,  38   N.   W.   625,   12  Am.   St.   Rep. 


610,  34  Am.  &  Eng.  R.  Cas.  359.  A  com- 
mon carrier  can  not  lawfully  make  a 
rule  that  will  forfeit  the  rights  of  pas- 
sengers who  exhibit  their  tickets,  and  de- 
mand the  accommodations  to  which  they 
are  entitled  under  it  and  are  refused,  on 
the  whim  or  caprice  of  the  carrier  that 
they  shall  not  ride  because  they  are  col- 
ored, unless  they  will  accept  inferior  ac- 
commodations, and  thus  compel  them  to 
surrender  their  rights  or  leave  the  con- 
veyance, and  sue  for  damages."  Billinger 
V.   Clyde  Steamship   Co.,  158   Fed.   511. 

36.  Hardenbergh  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  3,  38  N.  W.  625,  34  Am. 
&  Eng.  R.  Cas.  359,  13  Am.  St.  Rep.  610. 

37.  Bass  V.  Chicago,  etc.,  R.  Co.,  36 
Wis.  450,  17  Am.  Rep.  495;  S.  C,  42  Wis. 
654,    34   Am.    Rep.    437. 

38.  Thorpe  v.  New  York,  etc.,  R.  Co., 
76  N.  Y.  402,  33  Am.  Rep.  325. 

39.  See  Camden,  etc.,  R.  Co.  v.  Hoosey, 
99  Pa.  493,  44  Am.  Rep.  130,  6  Am.  & 
Eng.   R.    Cas.   454. 

40.  Duty  to  provide  seats. — Burton  v. 
West  Jersey  Ferry  Co.,  114  U.  S.  474,  5 
S.  Ct.  960,  39  L.  Ed.  215.  (Action  for 
injuries  received  alleged  to  be  due  to  fail- 
ure of  company  to  provide  a  seat.) 

In  an  action  by  a  passenger  because 
compelled  to  ride  in  a  crowded  train,  the 
carrier  should  be  permitted  to  show  that 
it  had  no  notice  of  any  extra  travel  which 
would  require  more  than  the  usual  trains, 
and  that  the  train  which  it  had  was  suffix 
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number  was  provided  than  was  customary  and  sufficient  for  those  who  ordi- 
narily preferred  to  be  seated,*^  or  where  the  passenger  is  informed  or  should 
have  had  knowledge  of  the  crowded  condition  of  the  car.^^  And  a  passenger 
may  waive  any  rights  in  this  respect  by  staying  upon  the  car,  paying  his  fare, 
and  finishing  his  journey.*^ 

Degree  of  Care  Required. — A  carrier  must  exercise  as  high  a  degree  of 
care  for  the  safety  of  passengers  in  providing  seats  in  its  cars  as  it  does  in  pro- 
viding the  car  or  the  roadbed,  or  in  the  running  of  its  trains,**  but  it  is  not  ab- 
solutely bound  to  do  so.*' 

§§  2511-2514.  Allowing  or  Compelling  Passengers  to  Expose 
Themselves  to  Danger — §  2511.  In  General. — Generally  speaking,  it  is  the 
duty  of  a  passenger  carrier  to  exercise  care  to  prevent  passengers  from  incur- 
ring unnecessary  perils. *6  And  the  due  performance  of  this  general  duty  may 
require  the  carrier  to  warn  passengers  of  dangers  to  which  they  are  exposed,  to 
direct  passengers  to  remove  from  a  perilous  position,  and  even,  in  some  cases, 
to  enforce  a  compliance  with  the  direction.  Of  course  it  is  negligence  for  a  con- 
ductor to  cause  a  passenger  to  go  on  the  platform  unnecessarily  at  a  time  when 
a  sudden  stopping  of  the  train  may  be  expected.*''     While  it  is  not  negligent  per 


cient  under  ordinary  circumstances  to  ac- 
commodate all  offering  to  be  carried. 
Chesapeake,  etc.,  R.  Co.  v.  Austin,  126  S. 
W.    144,    137    Ky.   611. 

In  an  action  by  a  colored  person 
against  a  carrier  for  being  compelled  to 
stand  during  a  trip,  where  there  was  evi- 
dence that  an  extraordinary  emergency 
existed  which  the  railway  could  not  and 
did  not  anticipate,  it  was  error  to  in- 
struct that,  if  white  people  came  into  the 
car  for  colored  people  and  so  crowded  it 
that  plaintiff  was  compelled  to  stand,  the 
jury  should  find  for  plaintiff.  St.  Louis, 
etc.,  R.  Co.  V.  Petties,  99  Ark.  415,  138  S. 
W.   961. 

Failure  to  furnish  seat  as  negligence 
per  se. — Failure  of  a  railroad  company  to 
furnish  every  passenger  with  a  seat,  and 
allowing  a  passenger  to  board  a  car  when 
there  is  no  seat  for  him,  is  not  negligence 
per  se.  Houston,  etc.,  R.  Co.  v.  Bryant, 
73   S.    W.    885,    31   Tex.    Civ.   App.    483. 

41.  Burton  v..  West  Jersey  Ferry  Co., 
114  U.   S.  474,  5   S.    Ct.   960,   29   L.   Ed.   215. 

42.  Knowledge  of  crowded  condition. — 
A  railroad  company  is  not  guilty  of 
breach  of  duty  to  provide  a  seat  for  a 
passenger  if  it  has  exercised  due  care  to 
adequately  meet  all  demands  that  it  has 
reasons  to  expect,  and  the  passenger  is 
informed  or  should  have  had  knowledge 
of  the  crowded  condition  of  the  cars.  St. 
Louis,  etc.,  R.  Co.  v.  Tittle  (Tex.  Civ. 
App.),    115    S.   W.   640. 

That  a  coach  marked  for  colored  people 
was  crowded  with  white  people  did  not 
render  the  railroad  company  liable,  in  the 
face  of  an  unanticipated  emergency 
which  rendered  it  impossible  to  give  a 
colored  person  a  seat,  she  having  entered 
the  coach  when  she  knew  it  was  crowded, 
so  that  it  was  impossible  for  her  to  get 
a  seat,  unless  the  white  passengers  should 
be  expelled.  St.  Louis,  etc.,  R.  Co.  v. 
Petties,   99   Ark.   415,   138   S.   W.    961. 


43.  Where  plaintiff  accepted  transporta- 
tion in  a  crowded  street  car,  and  surren- 
dered her  ticket,  she  waived  strict  per- 
formance so  far  as  her  contract  rights 
were  concerned  to  a  seat,  and  the  only 
duty  defendant  then  owed  her  was  that 
owing  to  a  passenger  who  had  contracted 
to  ride  standing.  Weeks  v.  Auburn,  etc., 
Elect.  R.  Co.,  113  N.  Y.  S.  636,  60  Misc. 
Rep.    400. 

Where  the  plaintiff,  a  colored  person, 
boarded  a  train  when  there  was  an  un- 
usual crowd,  on  account  of  which  the 
conductor  was  unable  to  give  her  a  seat, 
and  the  crowd  spread  into  the  negro 
coach,  and  there  was  not  room  to  give  all 
the  passengers  seats,  and  the  plaintiff  did 
not  call  on  the  conductor  to  give  her  a 
seat,  the  carrier  was  not  liable.  St.  Louis, 
etc.,  R.  Co.  V.  Petties,  99  Ark.  415,  138  S. 
W.  961. 

44.  Degree  of  care  required. — Interna- 
tional, etc.,  R.  Co.  V.  Anthony,  24  Tex. 
Civ.  App.  9,  57  S.  W.  897;  International, 
etc.,  R.  Co.  V.  Williams,  50  S.  W.  732,  20 
Tex.  Civ.  App.  587;  Galveston,  etc.,  R. 
Co.  V.  Morris  (Tex.  Civ.  App.),  60  S.  W. 
813,  judgment  affirmed  in  61  S.  W.  709, 
94  Tex.  505;  St.  Louis,  etc.,  R.  Co.  v. 
Campbell,  69  S.  W.  451,  30  Tex.  Civ. 
App.  35. 

45.  Carrier  not  absolutely  bound  to 
furnish  safe  seats. — A  carrier  of  passen- 
gers is  not  absolutely  bound  to  furnish 
passengers  safe  seats,  but  is  only  charge- 
able with  the  exercise  of  a  very  high  de- 
gree of  care  to  provide  reasonably  safe 
seats.  Boyles  v.  Texas,  etc.,  R.  Co.  (Tex. 
Civ.   App.),   86   S.   W.   936. 

46.  East  Saginaw  City  R.  Co.  v.  Bohn, 
27   Mich.   503. 

47.  Causing  passenger  to  expose  him- 
self.—Chicago,  etc.,  R.  Co.  V.  James,  105 
Pac.  40,   81   Kan.   23. 
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se  for  a  passenger  to  ride  upon  the  platform  of  an  electric  street  railway  car,*^ 
nevertheless  a  passenger  who  voluntarily  rides  on  the  platform  when  there  is 
room  for  him 'inside  the  car,  takes  upon  himself  the  duty  of  looking  out  for, 
and  of  protecting  himself  against  the  usual  and  obvious  peril  attendent  upon  his 
position,  such  as  the  danger  of  being  thrown  from  the  platform  by  the  ordinary 
jolting  and  swinging  of  the  car.*^  Hence,  it  is  held  that  a  passenger  standing 
upon  a  rear  platform  of  a  trolly  car  from  choice  has  no  right  to  rely  in  pre- 
serving his  equilibrium,  upon  the  protection  of  a  closed  door,  nor  is  it  the  duty 
of  the  conductor  to  warn  him  before  opening  the  door  suddenly  where  it  appears 
that  he  was  not  leaning  against  the  door  and  was  not  in  a  position  that  the  open- 
ing of  the  door  required  him  to  move  or  in  any  way  interferred  with  him.^*^ 
And  the  rule  is  sometimes  laid  down  that  as  to  a  passenger  in  such  a  position, 
where  there  is  no  defect  in  the  management  or  operation  of  the  road  save  such 
danger  which  is  common  from  the  peculiar  position  occupied,  the  measure  of 
duty  on  the  part  of  the  carrier  simply  tJo  use  reasonable  care  to  carry  the  pas- 
senger safely.^  1  It  is  said  that  any  other  ruling  would  practically  obliterate  the 
rule  that  when  a  passenger  voluntarily  enters  a  dangerous  position  he  assumes 
the  ordinary  risk  in  that  respect.^^  Qn  the  other  hand,  as  we  have  seen,  when 
the  carrier  by  overcrowding  his  car  forces  or  otherwise  compels  his  passengers 
to  ride  upon  the  platform  or  in  any  place  of  danger  he  must  exercise  all  addi- 
tional care  commensurate  with  the  dangers  surrounding  them  in  that  situation. "S 

§  2512.  Warning  Passengers  of  Danger. — A  carrier  of  passengers  is 
under  no  obligations  to  warn  passengers  against  dangers  which  would  not  be 
apprehended  by  the  exercise  of  the  high  degree  of  car  which  the  law  exacts  of 
the  carrier,''*  nor,  at  least  under  some  circumstances,  against  dangers  which  are 


48.  Nirk  v.  Jersey  City,  etc.,  St.  R.  Co., 
75  N.  J.  L.  642,  68  Atl.  158;  Scott  v. 
Bergen  County  Tract.  Co.,  63  N.  J.  L. 
407,  43   Atl.   1060. 

49.  Nirk  v.  Jersey  City,  etc.,  St.  R.  Co., 
75  N.  J.  L.  642,  68  Atl.  158,  citing  Elliott 
V.  New  Port,  St.  R.  Co.,  18  R.  I.  707,  28 
Atl.  338,  31  Atl.  694,  23  L.  R.  A.  208; 
Watson  V.  Portland,  etc.,  R.  Co.,  91  Me. 
584,  40  Atl.  699,  44  L.  R.  A.  157,  64  Am. 
St.  Rep.  268;  Burr  v.  Pennsylvania  R.  Co., 
64  N.  J.  L.  30,  44  Atl.  845,  16  Am.  &  Eng. 
R.  Cas.,  N.  S.,  162;  City  R.  Co.  v.  Lee,  50 
N.  J.  L.  435,  14  Atl.  883,  7  Am.  St.  Rep. 
798;  New  York,  etc.,  R.  Co.  v.  Ball,  53  N. 
J.  L.  283,  21  Atl.  1052. 

Where  a  passenger  on  an  electric  street 
car  remains  on  the  running  board,  the 
car  not  being  crowded,  it  is  not  the  duty 
of  the  conductor  to  warn  him  of  the  dan- 
ger from  jolts  or  lurches  incident  to  the 
ordinary  motion  of  the  car  when  passing 
over  switches  or  rounding  curves.  Olund 
V.  Worcester  Consol.  St.  R.  Co.,  92  N.  E. 
720,    206    Mass.    544. 

50.  Nirk  v.  Jersey  City,  etc.,  St.,  R.  Co., 
75   N.  J.   L.   642,   68  Atl.   158. 

51.  A  street  railway  company  main- 
tained tracks  four  feet  apart  for  the  opera- 
tion of  cars,  between  which  there  was  a  space 
of  twenty-two  inches  in  the  clear.  There 
were  no  defects  in  the  roadbed  or  rolling 
stock.  On  a  holiday,  while  its  cars  were 
overtaxed,  a  passenger  on  a  crowded  car 
took  a  position  on  the  running  board  next 
to  the  parallel  track,  and  was  struck  by 
a  car  thereon.  He  knew  of  the  danger. 
Held,     that     the    company    was     required 


only  to  use  reasonable  care  to  carry  him 
safely  under  the  circumstances,  and  an 
instruction  that  it  must  have  used  the 
"utmost"  care  was  error.  Order  95  N.  Y. 
S.  1130,  107  App.  Div.  630,  reversed. 
Gregory  v.  Elmira,  etc.,  R.  Co.,  83  N.  E. 
32,   190  N.  Y.   363,   18   L.    R.   A.,   N.   S.,   160. 

52.  Gregory  v.  Elmira,  etc.,  R.  Co.,  190 
N.  Y.  363,  83  N.  E.  32,  18  L.  R.  A.,  N.  S., 
160. 

53.  See  ante,  "Overloading  Con- 
veyance," §  2509. 

54.  Craighead  v.  Brooklyn  City  R.  Co., 
123  N.  Y.  391,  25  N.  E.  387,  reversing  25 
N.   Y.    St.    R.    941,   5    N.   Y.    S.    431. 

Where  a  passenger  on  an  electric  car 
while  on  the  running  board  for  the  pur- 
pose of  changing  his  seat  was  injured  by 
a  collision  of  his  body  with  one  of  the 
trolley  poles  between  the  tracks,  the  con- 
ductor's assent  to  such  change  of  seats 
without  warningi  the  passenger  of  his 
danger  was  not  liegligence,  where  the 
distance  between  the  trolley  poles  and 
the  car  was  great  enough  to  enable  per- 
sons ordinarily  to  stand  upon  or  pass 
along  the  running  board  in  safety,  and 
where  the  construction  of  the  road  at  the 
place  where  the  accident  occurred  was 
not  unusual,  or  the  distance  between  the 
running  board  such  as  was  likely  to  en- 
danger passengers  making  ordinary  and 
customary  use  thereof.  Judgment  95  N. 
Y.  S.  1163,  107  App.  Div.  620,  reversed. 
Tietz  V.  International  R.  Co.,  78  N.  E. 
1083,  186  N.  Y.  347,  10  L.  R.  A.,  N.  S., 
357. 
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as  apparent  to  the  passengers  as  to  the  carrier's  servants.^s  And  a  carrier  is  not 
always  bound  to  know  that  a  passenger  is  occupying  an  exposed,  position,  and, 
unless  the  carrier  does,  or  due  care  requires  that  it  should,  know  that  the  pas- 
senger is  unnecessarily  exposed,  the  passenger  can  not  complain  that  he  was 
not  warned.56  It  is  the  duty  of  those  in  charge  of  a  traction  car  which  is  crowded 
to  overflowing  to  know  of  the  presence  of  a  passenger  upon  the  step  of  such 
car,  and,  knowing  that  such  place  is  fraught  with  danger,  to  furnish  him_  with  a 
safe  place  to  ride  or  to  warn  him  to  retire  from  his  position,  and  a  liability  re- 
sults from  an  injury  which  arises  either  by  reason  of  such  passenger  being- 
pushed  from  such  car  by  virtue  of  its  overcrowded  condition  orby  being  struck 
by  a  passing  car.''''  A  carrier  is  undoubtedly  under  an  obligation  to  give  pas- 
sengers timely  warning  of  perils  which  are  known  to  the  carrier,  or  which  would 
be  known  to,  or  apprehended  by,  the  carrier,  if  in  the  exercise  of  the  required 
degree  of  care,  -but  of  which  the  passengers,  thpugh  exercising  due  care,  are  ig- 
norant.^s     Thus,  "if  passengers  on  a  vessel  are  accustomed  to  pass  over  a  hatch- 


55.  No  duty  where  danger  apparent. — 

Where  a  passenger  goes  on  the  platform 
of  a  car  in  motion,  and  notices  that  the 
train  is  running  at  an  unusual  and  danger- 
ous rate  of  speed,  an  employee  of  the 
carrier  who  knows  of  his  presence  on  the 
platform  need  not  warn  him  of  the  dan- 
ger. Ebert  V.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  49   S.   W.   1105. 

56.  Kentucky  Cent.  R.  Co.  v.  Thomas, 
79  Ky.  160,  2  Ky.  L.  Rep.  114,  42  Am. 
Rep.  208.  See  Carroll  v.  Interstate  Rapid 
Transit  Co.,  107  Mo.  653,  17  S.  W.  889,  52 
Am.  &  Eng.  R.  Cas.  273;  Tolleman  v. 
Sheboygan,  etc.,  R.  Co.,  148  Wis.  197,  134 
N.  W.  406. 

Plaintiff,  a  boy  of  eight  years  of  age, 
voluntarily  and  without  the  knowledge  of 
the  conductor,  left  his  place  inside  of  a 
crowded  street  car,  and  pushed  his  way 
to  the  front  platform,  where  his  compan- 
ion was  riding.  The  conductor,  after 
having  collected  the  fares  on  the  rear 
platform  and  in  the  body  of  the  car,  came 
forward,  opened  the  wicket  in  the  front 
door,  and  demanded  the  fares  of  those  on 
the  front  platform,  among  whom  were 
these  two  boys.  When  the  conductor 
asked  plaintiff's  companion  for  his  fare, 
the  boy  claimed  that  he  had  paid  his  fare 
on  a  car  from  which  he  had  been  trans- 
ferred, but  the  conductor  refusing  to  ac- 
cept his  statement  as  true,  told  him  that 
he  must  either  pay  his  fare  or  get  off, 
and  then  opened  the  door.  As  the  con- 
ductor opened  the  door,  plaintiff,  who 
had  heard  the  conversation,  and  was  him- 
self on  the  car  without  a  transfer  check, 
which  had  been  denied  him  by  the  con- 
ductor of  a  car  from  which  he  had  trans- 
ferred, stepped  with  one  foot  down  on 
the  step  of  the  car,  and,  holding  to  the 
iron  support  at  the  side  of  the  car,  at- 
tempted to  get  off  backward.  The  driver 
caught  him  and  placed  him  back  on  the 
platform,  saying,  "Don't  you  get  off,  you 
will  fall;"  but  almost  immediately  there- 
after he  repeated  the  act,  and,  although 
the  driver  again  attempted  to  push  him 
back,  he  was  either  thrown  off  or  jumped 


off  backward,  receiving  the  injury  com- 
plained of.  It  was  held  that  there  was 
no  evidence  from  which  the  negligence  of 
the  company  could  be  fairly  inferred. 
Sandford  v.  Hestonville,  etc.,  R.  Co.,  13S 
Pa.  84,  20  Atl.  799. 

57.  Peterson  v.  Elgin,  etc.,  Tract.  Co.,. 
]42  111.  App.  34,  judgment  affirmed  in  8T 
N.   E.  345. 

58.  Notice  or  warning  of  unknown 
danger. — Indianapolis,  etc.,  R.  Co.  v^ 
Horst,  93  U.  S.  291,  23  L.  Ed.  898. 

A  drover  riding  on  a  cattle  train  was 
directed  to  get  on  top  of  the  train  untit 
they  came  to  a  point  further  along  on  the 
road  when  a  caboose  would  be  attached. 
While  standing  upon  the  top  of  the  car,, 
and  near  the  end  of  it,  the  trainmen  at- 
tempted to  couple  the  car  to  the  caboose, 
thereby  producing  a  quick  and  powerful 
concussion,  which  threw  the  plaintiff  be- 
tween the  car  on  which  he  was  standing 
and  the  one  beyond  it,  upon  the  coupling, 
inflicting  an  injury  upon  him.  It  was 
held  that  the  plaintiff  was  entitled  to 
warning  of  the  stock  that  would  occur 
by  the  coupling.  Indianapolis,  etc.,  R. 
Co.  V.  Horst,  93  U.  S.  291,  23   L.   Ed.  898. 

Where  a  conductor  on  a  car  on  which 
a  passenger  was  killed  by  being  struck  by 
a  car  on  the  adjacent  track,  going  in  the 
opposite  direction,  saw  the  passenger  on 
the  back  platform  in  distress  protruding" 
his  head  outside  of  the  car  and  knew  that 
the  passenger  was  oblivious  of  the  dan- 
ger and  also  knew  of  the  dangerous  jux- 
taposition of  the  cars  passing  on  the 
other  track,  he  was  negligent  in  not 
warning  the  passenger  of  the  approaching 
and  impending  danger,  from  being  struck 
by  a  car  on  the  other  track,  in  time  to 
have  averted  the  danger.  Gage  v.  St- 
Louis  Transit  Co.,  109  S.  W.  13,  211  Mo. 
139. 

Where  a  conductor  of  a  trolley  car 
knows  of  a  passenger's  dangerous  posi- 
tion on  a  step  within  the  vestibule  of  a 
crowded  car,  and  fails  to  warn  him  of  the 
danger,  or  where  he  negligently  fails  to 
learn    of    the    dangerous    position    of    the 
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way,  which  is  likely  to  be  open  at  certain  times,  passengers,  who  have  no  knowl- 
edge of  the  possible  danger,  should  receive  proper  caution. ^^  A  passenger  who 
is  exposed,  while  assisting  to  care  for  another  passenger  who  has  become  ill,  to 
a  danger  of  which  he  is  not  aware,  but  of  which  the  carrier's  servants,  if  ex- 
ercising due  care,  would  have  knowledge,  is  entitled  either  to  be  protected  against, 
or  to  have  timely  warning  of,  the  danger.^o  In  an  action  to  recover  for  injuries 
received  by  plaintiff  in  consequence  of  the  defective  condition  of  a  car  which 
had  been  continued  in  the  service,  after  its  condition  had  been  discovered,  for 
the  purpose  of  taking  it  to  the  company's  power  house  for  repairs,  it  was,  in 
effect,  said  that  defendant  was  not  justified  in  continuing  the  car  in  the  service 
and  allowing  passengers  to  ride  thereon,  without  giving  the  passengers  full  no- 
tice of  the  condition  of  the  car,  and  allowing  them  an  opportunity  to  decide,  after 
full  knowledge,  whether  they  would  continue  as  passengers. ^^  It  has  been  held 
that,  although  a  passenger  on  a  street  car  was  guilty  of  contributory  negligence  in 
protruding  his  arm  from  the  window  of  the  car,  in  consequence  of  which  it  was 
struck  by  the  girder  of  a  bridge  over  which  the  car  was  passing,  defendant  was 
nevertheless  liable  if  conductor,  who  saw  the  passenger's  danger,  neglected  to 
give  him  warning.^^  When  a  street  car  runs  so  close  to  a  fixed  structure  that  a 
person  standing  on  the  foot  board  will  come  in  collision  therewith,  unless  he 
stands  very  close  to  the  car,  it  is  negligence  to  allow  a  passenger,  who  has  no 
knowledge  of  the  structure,  to  ride  on  the  foot  board,  without  warning  him  of 
the  danger.*^  When  an  overhead  structure,  as,  for  example,  a  snowshed,  is  not 
of  sufficient  height  to  allow  persons  who  are  on  top  of  freight  trains  to  pass 
under  in  safety,  a  passenger  on  a  freight  train  who  is  rightfully  on  top  of  the 
train  is  entitled  to  be  duly  warned,  either  by  word  or  some  other  appropriate 
method,  of  the  approach  of  the  train  to  the  overhead  structure. ^^  And  it  may 
be  negligence  to  fail  to  warn  a  passenger  upon  a  freight  train,  which  has  been 
delayed,  of  the  possibility  that  the  tram  will  be  run  into  by  another  train  which 
is  approaching  on  the  same  track. ''^  If  a  train  or  street  car  is  run  in  an  unusual 
manner,  and  a  danger  arises  therefrom  which  does  not  ordinarily  exist,  it  is  the 

passenger,     he     is    guilty    of     negligence,  from  the  company  to  any  passenger  who 

making  the    carrier   liable   for   injuries   to  might  be  on  the  running  board,  and  such 

the  passenger  caused  by  his  being  forced  passenger    should    be    given    warning    by 

outward    so   as   to    collide    with   a   trolley  the   motorman,   or  conductor,   of  possible 

pole.      Tolleman     v.    Sheboygan,     etc.,    R.  danger  from  an  obstruction  which  might 

Co.,  148  Wis.  197,  134  N.  W.  406.  injure  him.     Hinckley  v.  Danbury,  70  Atl. 

Driver    of    coach — Duty   as   to    warning  590,  81  Conn.  341. 

passenger. — Where  the   driver  of  a  coach  A  passenger  on  a  crowded  open  trolley 

approaches  a  place  of  particular  danger  to  car   stood   on   the   running  board,   instead 

passengers,  he  is  bound  to  warn  them  of  of    occupying    an    uncomfortable    position 

the    nature    of    the    danger.      Dinnigan    v.  between    the    seats.      The    conductor,    on 

Peterson,  4  Cal.  App.  764,  87   Pac.  218.  approaching  a  trestle,  warned  him  of  the 

59.  Behrens  v.  The  Furnessia,  35  Fed.  danger  thereof,  and  he  stepped  inside. 
798.  After    th6     car     passed     the     trestle,    he 

60.  Lake  Shore,  etc.,  R.  Co.  v.  Salz-  stepped  onto  the  running  board  again, 
man,  52  O.  St.  558,  40  N.  E.  891,  "31  L.  R.  with  the  knowledge  of  the  conductor,  and 
A    261  1'^    was    injured    by    being    struck    by    a 

61.  Washington  v.  Spokane  St.  R.  Co.,  ^""^^'  °^  ^  '^"4§«.  °*^hich  the  conductor 
13  Wash.  9,  42  Pac.  628  8^av«    no    warning.      Held     that    the    con- 

.                          c^     -D     r'  ductor  was  •negligent  in  failing  to  repeat 

h  A',°"*"    Covington,    etc.,    St.    R.    Co.  ^he   warning  to   the   passenger.      Edwards 

y;    McCleave,   18   Ky.   L.   Rep.   1036,   38   b.  .^    New  Jersey,  etc..  Ferry  Co.,  129  N.  Y. 

W.    1055.  S.   717,   144  App.   Div.   554. 

63.    West  Chicago  St.  R.  Co.  v.  Marks,  64.    Nelson    v.    Southern    Pac.    Co.,    18 

182   111.   15,   55   N.   E.   67,  affirming  83   111.  Utah  344,  55  Pac.  364,  14  Am.  &  Eng.  R. 

App.   185.  Cas.,  N.  S.,  374. 

As    a    representative    of    the    street    car  65.   Whitehead  v.  St.  Louis,  etc.,  R.  Co., 

company,    the    motorman    owes    to    every  -99  Mo.  263,  11  S.  W.  751,  39  Am.  &  Eng. 

passenger     extraordinary     care,     and     the  R.  Cas.  410,  6  L.  R.  A.  409;  Missouri,  etc., 

highest  reasonable  degree  of  care  consist-  R.  Co.  v.  Cook,  12  Tex.  Civ.  App.  203,  33 

ent  with  the  operation  of  the  road  is  due  S.  W.  669. 
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company's  duty  to  warn  passengers  of  the  danger.6«  Thus,  it  may  be  the  duty 
of  a  railroad  company,  through  its  servants  in  charge  of  a  tram,  to  warn  passen- 
gers that  the  train  will  start  with  a  jerk  radically  different  from  that  usually  ex- 
perienced when  a  train  is  put  in  motion.**^  When  a  train  is  stopped  under  such 
circumstances  as  to  lead  passengers,  who  are  exercising  due  care,  to  believe  that 
they  are  to  alight,  the  passengers  should,  generally  speaking,  be  warned  against, 
or  otherwise  prevented  from,  alighting."®  So,  too,  when  the  act  of  alighting 
from  a  train  or  street  car  is  attended  with  perils  which  the  passengers  can  not 
reasonably  be  expected  to  discover  for  themselves,  they  should  be  properly 
warned.69  Undoubtedly,  street  railway  companies  may  in  many  .cases,  as  in 
the  case  of  an  adult,  or  in  the  case  of  a  person  reasonably  competent  to  care 
for  himself,  carry  passengers  on  the  platforms  of  their  cars  without  being  charge- 
able with  negligence  as  a  matter  of  law.'^*'  But  in  the  case  of  a  passenger  who 
is  obviously  and  manifestly  incompetent,  either  from  extreme  youth  or  other 
cause,  to  exercise  any  proper  judgment  or  discretion  for  his  own  safety,  a  some- 
what larger  measure  of  duty  may  be  said  to  devolve  upon  the  conductor  of  a 
street  car  than  under  ordinary  circumstances.  He  is  not,  of  course,  held  to  the 
exercise  of  critical  skill  or  judgment;  for  the  performance  of  his  ordinary  duties 
in  a  crowded  car  may  give  him  little  opportunity  to  observe  closely  the  capacity  or 
intelligence  of  a  particular  person  in  his  charge.  He  is,  m  this  repect,  held  only 
to  the  exercise  of  that  degree  of  discrimination  which  a  reasonably  prudent  and 
observing  man  would  be  expected  to  exercise  under  the  circumstances.  His 
duties  require  him  to  give  his  attention  not  only  to  those  who  may  wish  to  board 
the  car,  but  to  those  who  wish  to  leave  it,  as  well  as  to  such  as  remain.  It  is  his 
duty  to  collect  the  fares,  regulate  the  movements  of  the  car,  and  generally  to 
conduct  the  affairs  of  the  company  in  his  charge.  He  may,  therefore,  when  the 
car  is  crowded,  and  passengers  are  passing  in  and  out,  have  little  chance  to  test 
with  accuracy  the  intelligence  or  capacity  of  the  individual  passengers.  But  he 
is  bound  to  give  his  undivided  attention  to  his  business,  and  if  any  person  boards 
his  car  who  is  obviously  incompetent  to  choose  a  place  of  safety,  or  whom  he 
knows,  or  as  an  observing  and  prudent  man  ought  to  know,  to  be  thus  incom- 
petent, it  is  his  duty  to  exercise  the  highest  care  and  vigilance  consistent  with 
the  performance  of  his  ordinary  duties  for  his  safety."^ ^     But  it  has  been  held 

66.  Citizens'  St.  R.  Co.  v.  Hoffbauer,  23  69.     See   ante,   "Duty  to  Warn  Passen- 
Ind.  App.  614,  56  N.  E.  54.  gers  of  Danger,"  §  4288. 

67.  Farnon  v.  Boston,  etc.,  R.   Co.,  180  70.     Sandford    v.    Hestonville,    etc.,    R. 
Mass.  212,  62  N.   E.  254,  1  R.  R.   R.  95,  24  Co  ,  136  Pa.  84,  20  Atl.  799. 

Am.  &  Eng.  R.  Cas.,  N.  8.,  95.  Where  a  boy  under  14  years  of  age  got 
In  an  action  to  recover  for  the  death  upon  the  lower  step  of  the  platform  of  a 
of  a  passenger,  a  shipper  of  cattle,  who  crowded  street  car,  and  rode  for  a  long 
was  killed  by  being  thrown  ofif  the  foot-  distance  as  a  passenger,  and  was  finally 
board  of  a  switch  engine,  where  he  was  thrown  off  by  the  jolting  of  the  car,  it 
riding  by  the  direction  of  defendant's  was  held  not  to  be  negligence  per  se  when 
servants,  in  consequence  of  the  sudden  the  passenger  occupied  this  place  upon 
accleration  of  the  speed  of  the  engine  in  the  can  without  objection  of  the  driver 
making  a  running  switch,  it  was  said  that,  or  conductor,  but  that  the  questions  of 
the  proof  showing  that  the  making  of  a  negligence  and  contributory  negligence, 
running  switch  is  usually  attended  with  under  all  the  circumstances,  taking  into 
danger,  and  would  be  especially  danger-  consideration  the  age  and  capacity  of  the 
ous  to  a  person  in  the  position  of  the  de-  lad,  were  for  the  jury.  West  Philadelphia 
ceased,  it  became  the  duty  of  defendant's  Pass.  R.  Co.  v.  Gallagher,  108  Pa.  524,  27 
servants  to  advise  the  deceased  of  the  Am.  &  Eng.  R.  Cas.  201. 
facts  before  attempting  the  running  71.  Sandford  v.  Hestonville,  etc.,  R. 
switch,  so  that  he  might  have  taken  ex-  Co.,  136  Pa.  84,  20  Atl.  799. 
tra  precaution,  or  have  gotten  off  the  en-  It  has  been  held  that  to  allow  a  boy 
gine  before  the  switch  was  attempted.  five  year  of  age  to  ride  on  the  front  plat- 
Lake  Shore,  etc.,  R.  Co.  v.  Brown,  123  form  of  a  horse  car  is  evidence  of  negli- 
111.  162,  14  N.  E.  197,  5  Am.  St.  Rep.  510,  gence  sufficient  to  go  to  a  jury.  Jensen 
31  Am.  &  Eng.  R.  Cas.  61.  v.  Barbour,  15  Mont.  582,  39  Pac.  906. 

68.  See     ante,     "Misleading     Invitation  Where    a    child   was    compelled    by   the 
to    Alight,"   §§   2481-2487.  conductor   of  a  horse   car   to   stand   upon 
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that  to  call  a  boy  to  the  platform  of  a  street  car  when  the  car  is  about  to 
reach  his  destination  and  the  car  is  being  stopped  for  the  purpose  of  letting 
him  off,  the  stop  signal  being  made  and  the  boy  being  called  at  the  right  time, 
is  not  negligence.'^  2  Whether  the  circumstances  require  that  the  passengers  be 
warned  of  a  d^ger  is  usually  a  question  for  the  jury.  Thus,  it  has  been  held  to 
be  error  to  charge  a  jury  that  if  a  street  car,  instead  of  being  run  in  the  usual 
manner,  was  run  on  the  wrong  track,  with  the  running  board  next  to  the  poles 
erected  between  defendant's  two  tracks,  and  the  passengers  were  not  warned, 
defendant  was  guilty  of  negligence.''^ 

Change  in  Methods. — No  presumption  of  negligence  arises  when  the  man- 
agers of  a  street  railway  company  make  a  change  in  the  method  of  carrying  the 
fenders  on  its  cars  without  giving  notice  to  its  passengers  of  the  change  in  the 
method.  Street  cars  are  usually  provided  with  fenders  at  each  end,  and  whether 
they  shall  be  run  with  both  fenders  down,  on  one  up  and  the  other  down,  is  a 
matter  that  must  be  left  to  the  reasonable  discretion  of  the  company.'^* 

§  2513.  Removal  of  Passenger  from  Place  of  Danger  by  Force. — Or- 
dinarily, the  duty  of  the  carrier  to  prevent  passengers  from  tumecessarily  ex- 
posing themselves  to  danger,  is  discharged  by  warning  them  of  the  danger,  or 
by  directing  passengers  who  are  occupying  positions  of  peril  to  remove  to  places 
of  greater  safety,  and  the  carrier  is  under  no  obligation  to  exercise  force  to  pre- 
vent passengers  from  voluntarily  exposing  themselves  to  unnecessary  perils. 
The  duty  of  the  carrier  does  not  "extend  to  the  imprisonment  of  the  passenger 
so  as  to  prevent  the  latter  by  his  recklessness  or  folly  from  voluntarily  expos- 
ing himself  to  needless  peril." ''^  No  doubt  a  carrier  usually  has  the  power  to 
remove  a  passenger  from  a  perilous  position  by  force,  but  ordinarily  he  is  not 
bound  to  do  so  in  the  case  of  an  adult  passenger,  or  in  the  case  of  a  passenger  who 
is  reasonably  able  to  care  for  himself ;  a  simple  request  is  sufficient.'''*'  Thus,  a 
passenger  who  remains  on  the  rear  platform  of  a  car,  after  he  has  been  requested 
or  ordered  by  one  of  the  carrier's  employees  to  leave  the  platform  and  enter 
the  car,  assumes  the  risk  of  being  thrown  to  the  ground  by  the  starting  of  the 
train.''''  The  passage  of  the  train,  upon  v/hich  plaintiff  was  a  passenger,  was 
obstructed  by  burning  tanks  of  oil,  which  had  been  wrecked  on  the  track  ahead. 

the    crowded    platform,    and    while    there,  iustifies    an    inference    of    negligence,    un- 

was  thrown  from  the  car  by  the  hasty  and  less    the    passenger    was    notified    of    the 

careless  exit  of  another  passenger,  it  was  change;  but  this  we  do  not  concede,  for, 

held  that  the  company  was  liable.     Sheri-  as    was    said    by    the    supreme    court    in 

dan   V.    Brooklyn,   etc.,    R.    Co.,    36    N.    Y.  'Whilt   v.    Public    Service    Corp.,    74    N.    J. 

39,   93  Am.   Dec.   490,   34  How.   Prac.   217.  L.  141,  64  Atl.  973,  this  would  require  an 

72.  Cronan  v.  Crescent  City  R.  Co.,  49  inference  of  negligence  whenever  the  de- 
La.  Ann.  65,  21  So.  163,  6  Am.  &  Eng.  R.  fendant  made  an  improvement  in  the 
Cas.,  N.  S.,  325.  construction   or   management   of   its    cars, 

73.  Citizens'  St.  R.  Co.  v.  Hoffbauer,  f"^  ^^  ^""^  P^  opinion  that  the  care  due 
23  Ind.  App.  614,  56  N.  E.  54.  f''°'".  ^  ==^".'"  *"  '\^  passenger   does   not 

A  boy  thirteen  years  old  was  permitted  '"^l""'*'.    "°*'"    to    him    of    every    change 

to   ride    on    the   platform    of   a   street   car  ™=^'^«   >"   ^^^   construction   of   its    cars    or 

with  no  admonition  or  objection  from  the  ^^^  !"?""! "^  •.°  .i,''^"'J',"5  ^  ^"P"  /"^''" 

conductor.     Announcing  his  purpose  loud  P«"'  *u- '^      *^  additional  use  of  space 

enough  for  the  conductor  to  hear  the  boy  '"  the  highway,  required  as  a  consequence 

stepped   off  the   car  while  in  motion,   and  °l  such  change    ,s    imited  m  its  scope  to 

was    injured.     A   verdict    directed   by   the  ^^e    right   granted   the   cornpany        Whilt 

lower  court  was  set  aside  on  the  ground  ^,  \''}^^'L^V'''^,,^°T'  ^^   "^^   J'   ^-   ^^^' 

that    the    question    of    negligence    should  ^^\^j  "*,.  ■  ^*    ,■       ,  ^-  -or-  -„     , 

have  been  submitted  to  the  jury.     Crissey  ,  ^\  Jo"  t'^"^L    oi  ^"'■'  ^  ^"oJ'.'  ^"'''"" 

V.  Hestonville,  etc.,  R.  Co.,  75  Pa.  83.  ^°''i'  ^\  I"/.  83,  93  Am    Dec.  336. 

tA     iirt.-u         -o  1  r     c       •       n  r.a  ^^-     Aufdenberg   v.    St.    Louis,    etc.,    R. 

74.  Whilt  V.  Public  Service  Corp.,  76  Co.,  132  Mo.  565,  34  S.  W.  485,  3  Am.  & 
N.  J.  L.  729,  72  Atl.  420,  74  Atl.  568.  ^ng.   R.   Cas,.   N.   S.,  333. 

"But  it  is  insisted  that  because,  on  this  77.    Louisville,  etc.,  R.  Co.  v.  Bisch,  130 

car,  the  rear  fender  was  down  when  the  Tnd.  549,  23  N.  E.  662,  41  Am.  &  Eng.  R. 
custom  had  been   otherwise,  such  change       Cas.  89. 
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The  passengers  were  conducted  around  the  wreck  to  a  point  256  feet  away  from 
it  to  wait  for  a  train.  While  they  were  waiting,  plaintiff,  out  of  curiosity,  vol- 
untarily approached  to  within  80  feet  of  the  burning  tank  and  stood  there  for 
twenty  minutes  watching  them,  and  was  injured  by  an  explosion.  It  was  held 
that  defendant  was  not  bound,  under  the  circumstances  of  the  case,  to  restrain 
plaintiff  by  physical  force  in  order  to  keep  him  out  of  manifest  danger,  which 
was  as  obvious  to  him  as  to  defendant.'^  The  mere  fact  that  a  passenger  has 
been  drinking  does  not  make  it  the  duty  of  the  trainmen  to  remove  him  from  the 
platform  of  a  railroad  coach  by  force,  if  he  is  apparently  in  a  condition  to  be 
able  to  take  care  of  himself.^^  But  if  a'passenger,  by  reason  of  his  youth,  is 
not  able  to  understand  the  risk,  or  able  to  judge  for  himself,  or  if  it  is  known 
to  the  carrier  that  he  is  insane  or  otherwise  unable  to  exercise  discretion,  the 
duty  of  the  carrier  to  prevent  passengers  from  unduly  exposing  themselves  would 
not  be  fully  performed  without  an  enforcement  of  proper  regulations  to  compel 
the  passenger  to  occupy  a  position  less  exposed. ^^  Thus,  when  a  child  is  oc- 
cupying an  exposed  position  on  the  platform  of  a  street  car,  unless  he  is  of  an 
age  and  discretion  to  justify  his  being  allowed  to  act  and  judge  for  himself,  the 
conductor  does  not  perform  his  whole  duty  by  merely  directing  him  to  go  in- 
side of  the  car;  it  is  his  duty  to  compel  obedience.^^ 

§  2514.  Preventing  Passenger  Leaving  Moving  Train. — While  the 
law  exacts  of  carriers  of  passengers  a  high  degree  of  care  for  the  safety  of  pas- 
sengers, according  to  the  circumstances,  and  this  duty  ordinarily  continues  un- 
til the  passenger  is  discharged;  yet  it  is  not  required  that  the  carrier  shall  keep 
a  lookout  to  prevent  passengers  from  jumping  off  running  trains,  nor  that  it 
shall,  at  its  peril,  "see  and  ascertain"  that  a  passenger  is  about  to  leave  a  mov- 
ing car  without  having  given  any  notice,  express  or  implied,  of  an  intention  to 
do  so. 82     It  is  not  the  duty  of  the  carrier's  agent  on  a  street  car  about  to  stop 

78.  Conroy  v.  Chicago,  etc.,  R.  Co.,  96  (who  was  also  conductor)  knew  that  the 
Wis.  243,  70  N.  W.  486,  8  Am.  &  Eng.  R.  boy  was  on  the  car.  It  was  held  that, 
Cas.,  N.  S.,  714.  since   it   was   within   the   province   of   the 

79.  Fisher  v.  West  Virginia,  etc.,  R.  acting  conductor  to  compel  this  boy  to 
Co.,  42  W.  Va.  183,  34  S.  E.  570,  4  Am.  &  go  inside  the  car,  or  stop  it,  and  put  him 
Eng.  R.  Cas.,  N.  S.,  86,  83  E.  R.  A.  69.  off,   if  he   did   not   do   so,   the  jury  had  a 

80.  East  Saginaw  City  R.  Co.  v.  Bohn,  right  to  say  that  the  conductor  was  guihy 
37   Mich.  503.  of    neghgence    which     was     imputable     to 

81.  East  Saginaw  City  R.  Co.  v.  Bohn,  the  company.  Jackson  v.  St.  Paul,  etc., 
27  Mich.  503.  R.    Co.,   74   Minn.   48,   76   N.   W.   956. 

A  little  girl  of  five  years  of  age,  in  com-  82.    Duty  to  prevent  passenger  leaving 

pany   with    another    of    eleven,    was    per-  moving    train. — Ashtabula     Rapid     Trans, 

mitted  to  ride  on  the  front  platform  of  a  Co.   v.   Holmes,   67    O.   St.    153,   65    N.    E. 

street   car.     When   she   came   near  to  her  877. 

home  she  attempted  to  get  off,  and  was  That  a  flagman  fails  to  notify  a  pas- 
injured.  Mr.  Justice  Williams,  in  deliver-  senger  standing  on  the  step  that  the 
ing  the  opinion  of  the  court,  said:  "It  train  is  moving,  and  that  it  is  dangerous 
was  gross  negligence  to  allow  children  of  to  attempt  to  alight  while  the  train  is  in 
that  age  to  get  on  the  platform,  and  to  motion,  will  mot  charge  the  company 
ride  there.  If  they  got  on  without  his  with  negligence;  the  fact  that  the  pas- 
(the  conductor's)  permission,  instead  of  senger  is  on  the  step  not  warning  the 
consenting  that  they  might  ride  on  the  flagman  that  he  will  alight  while  the  train 
platform,  it  was  the  duty  of  the  company  is  in  motion.  Morris  v.  Illinois  Cent.  R. 
to  compel  them  to  go  inside,  or  to  stop  Co.,  137  La.  445,  53  So.  698,  31  L.  R.  A., 
and  put  them  off."  Pittsburgh,  etc.,  R.  N.  S.,  629. 
Co.  V.  Caldwell,  74  Pa.  421.  Employees  of  a  railroad  should  use  or- 

A  boy  eight  years  and  four  months  old  dinary  care  to  prevent  injuries  to  passen- 
got  upon  the  rear  platform  of  a  street  gers,  and  their  failure  to  control  passen- 
car,  intending  to  ride  thereon  to  his  gers  who  will  jump  from  a  moving  train 
home,  several  blocks  distant.  While  is  not  a  failure  of  the  duty  of  the  train- 
sitting  upon  this  platform  with  his  feet  men.  Morris  v.  Illinois  Cent.  R.  Co.,  127 
upon  the  car  step,  where  there  was  no  La.  445,  53  So.  698,  31  L.  R.  A.,  N.  S.,  629. 
gate,  the  car  started,  and  while  it  was  The  flagman,  standing  on  the  platform, 
running  fast  the  boy  became  dizzy,  fell  had  a  right  to  assume  that  the  passenger 
off,    and    was     injured.       The     motorman  would    not    attempt   to   alight   before    the 
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at  a  regular  stopping  place  to  warn  a  passenger  who  has  left  his  seat  for  the 
purpose  of  alighting,  not  to  do  so  until  the  car  has  stopped,  unless  there  is  some- 
thing in  the  appearance  or  conduct  of  the  passenger  reasonably  calculated  to 
give  the  conductor  notice  of  the  helplessness  of  the  passenger  and  his  apparent 
intention  of  alighting  before  the  car  shall  have  stopped. ^^  But  where  the  car- 
rier is  put  upon  notice  that  the  passenger  is  or  may  be  going  to  undertake  to 
alight  from  a  moving  car,  he  should  exercise  that  high  degree  of  care  generally 
required  of  carriers  to  prevent  it.^*  Thus  where,  on  a  dark  night,  the  conductor 
of  an  electric  car  twice  announced  a  station,  and  then  opened  the  door  and  went 
onto  the  platform,  arid  a  passenger,  ignorant,  though  exercising  ordinary  care, 
of  the  fact  that  the  car  was  still  moving,  the  current  having  been  turned  off  at 
the  top  of  a  grade  and  the  movement  of  the  car  being  so  smooth  that  a  person 
would  not  notice  it,  followed  him  onto  the  platform,  passed  by  him  down  the 
steps,  and  was  injured  in  attempting  to  alight,  the  carrier  is  liable;  the  conductor 
having  failed  to  warn  her,  though  he  knew  her  danger,  or  by  the  exercise  of 
ordinary  care  should  have  known  of  it,  and  he  being  bound  to  know,  under  the 
circumstances,  that   she   followed  him   for  the  purpose  of   alighting.^^ 

An  ordinance  regulating  street  railways  by  providing  that  conductors 
shall  not  allow  ladies  or  children  to  leave  or  enter  cars  while  in  motion  modifies 
the  common-law  rule  of  negligence  of  carriers  and  contributory  negligence  of 
passengers,  and  a  street  car  conductor  who  permitted  a  female  passenger  to  at- 
tempt to  alight  while  the  car  was  in  motion  was  negligent  for  which  the  street 
railroad  was  liable,  unless  the  passenger  was  guilty  of  contributory  negligence 
in  leaving  the  car  under  the  circumstances. ^^ 

§  2  515.  Allowing  Passenger  to  Alight  Temporarily  at  Intermediate 
Station. — It  has  been  stated,  without  qualification,  that  "where  a  passenger 
enters  a  railway  train,  and  pays  the  regular  fare  to  be  transported  from  one 
station  to  another,  his  contract  does  not  obligate  the  corporation  to  furnish  him 
with  safe  egress  or  ingress  at  any  intermediate  station."  ^^  But  while  it  may  be, 
and  very  likely  is,  true  that  the  plaintiff  in  the  case  in  which  this  statement  was 
made  was  not  entitled  to  leave  the  train  at  the  intermediate  station  where  he  Was 
injured,  the  principle  enunciated  by  the  words  quoted  is  altogether  too  broad. 
Without  being  supported  by  reason,  it  is  inconsistent  with  the  recognized  and 
reasonable  practice  of  passengers,  and  contrary  to  the  clear  weight  of  authority. 
According  to  the  better  view,  the  right  of  passengers  temporarily  to  leave  the 
carrier's  train,  coach,  or  boat,  at  an  intermediate  station  or  stopping  place,  and 
the  duty  of  the  carrier  to  passengers  doing  so,  must  depend  upon  whether  the 

train  had  stopped,  and  was  not  negligent  that  she  is  about  to  leave  a  moving  car, 

in  failing  to  warn  him  not  to  get  off,  as  he   should  exercise  the  highest   degree   of 

he  descended  the  steps.     Illinois  Cent  R.  care   possible    to   prevent   such   passenger 

Co.  V.  Massey,  97  Miss.  794,  53  So.  385.  from   alighting.     And  if  he   fails   to   exer- 

The  conductor  of  a  street  car  was  not  cise    the    due    care    required    of   him,    and 

negligent    in     failing     to     warn      plaintiff  the     passenger     receives     injuries     while 

against    attempting    to    alight    before    the  alighting    from    the    moving    car,    defend- 

car  stopped,  where  the  conductor  did  not  ant   railway    company    is   liable    therefor, 

know  and  had  no   reason   to  believe  that  Kruger  v.  Omaha,  etc., 'St.  R.  Co.,  114  N. 

she    intended    to   do    so.       Armstrong    v.  W.   571,   80   Neb.  490,   17   L.   R.  A.,   N.   S., 

Portland  R.  Co.,  97  Pac.  715,  52  Ore.  437.  101. 

83.  Warning  not  to  leave  moving  car.  85.  Blue  Grass  Tract.  Co.  v.  Skillman, 
—Hutchinson  v.   Capital  Traction   Co.,  36  102  S.  W.  809,  31  Ky.  L.  Rep.  480. 

App.  D.  C.  351.  86.     Effect    of    ordinance. — Johnson   v. 

84.  Where  a  girl  under  fourteen  years  St.  Joseph  R.,  etc.,  Co.,  128  S.  W.  243,  143 
of  age  unaccustomed  to   riding  on  street       Mo.  App.  376. 

cars    becomes    frightened    by    the    negli-  87.     De    Kay   v.    Chicago,    etc.,    R.    Co., 

gence    of    defendant's    servants    in    carry-  41   Minn.   178,   43    N.   W.   183,   39   Am.    & 

ing  her  past   her  known   destination,   and  Eng.   R.   Cas.  463,  16  Am.  St.   Rep.   687,  4 

the     conductor     knows     or     should     have  L.  R.  A.  633. 
known  of  such  passenger's  condition,  and 
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temporary  absence  from  the  carrier's  conveyance  for  any  particular  purpose  is, 
under  the  circumstances  of  each  case,  reasonably  incident  to  the  usual  and  proper 
performance  of  the  contract  of  transportation. '^s  No  doubt  the  circumstances 
under  which  some  stops  are  made  do  not  justify  passengers  in  alighting  from 
the  train.  For  example,  when  a  train  is  stopped  at  a  place  not  provided  for, 
and  for  a  purpose  other  than,  the  letting  off  and  taking  on  of  passengers,  as  at 
a  water  tank  to  take  on  water  or  upon  a  side  track  to  allow  another  train  to  pass, 
and  the  stop  is  made  under  such  circumstances  that  the  duty  and  safety  of  pas- 
sengers both  concur  in  suggesting  that  they  remain  in  the  cars,  a  passenger  who 
temporarily  alights  from  the  train,  is  not  entitled  to  protection  as  a  passenger 
until  he  has  resumed  his  place  on  the  train. ^^  Where  a  train  was  stopped  on  a 
dark  night  near  one  of  the  regular  stations  for  the  purpose  of  allowing  another 
train  to  pass,  and  no  notice  was  given  the  passengers  to  leave  the  cars,  plain- 
tiff, who,  being  told  by  some  one,  whom  he  mistook  for  the  conductor,  that  he 
must  go  and  look  to  his  baggage,  got  off  the  train  and  was  injured  by  falling 
into  a  cattle  guard,  was  very  properly  denied  recovery  against  the  carrier.^" 
But  where  a  passenger  on  a  railroad  train,  without  objection  on  the  part  of  the 
carrier  or  its  agents,  alights  at  an  intermediate  station  or  stopping  place,  which 
is  a  place  for  the  reception  and  discharge  of  passengers,  for  any  reasonable  and 
usual  purpose,  as  to  obtain  refreshments,  to  send  or  receive  telegrams,  to  ex- 
ercise by  walking  up  and  down  the  platform,  or  the  like,  he  does  not  cease  to  be 
a  passenger,  and  the  carrier  owes  him  the  duty  of  continuing  to  exercise  care 
for  his  safety.si  both  in  its  maintenance  of  safe  platforms,  approaches,  etc.,^^ 
and  in  allowing  reasonable  time  to  board  with  safety  when  the  train  is  ready  to 
move  on. 93  A^d  this  rule  applies  where  a  passenger  alights  at  an  intermediate 
station  to  speak  to  a  third  person. 8*    In  a  case  which  goes  to,  perhaps,  an  extreme 


88.  See  Dodge  v.  Boston,  etc.,  Steam- 
ship Co.,  148  Mass.  207,  19  N.  E.  373,  37 
Am.  &  Eng.  R.  Cas.  67,  12  Am.  St.  Rep. 
541,   2   L.   R.   A.   83. 

89.  State  v.  Grand  Trunk  R.  Co.,  58 
M».  176,  4  Am.  Rep.  258;  De  Kay  v.  Chi- 
cago, etc.,  R.  Co.,  41  Minn.  178,  43  N.  W. 
182,  39  Am.  &  Eng.  R.  Cas.  463,  16  Am. 
St.  Rep.  687,  4  L.  R.  A.  632. 

A  passenger,  at  midnight  got  off  the 
train  at  a  water  tank,  and,  in  attempting 
to  get  on,  was  run  over.  Held,  that  the 
court  should  have  charged  that  if  it  was 
not  a  regular  passenger  station,  and  de- 
fendant's servants  in  charge  of  the  train 
knew  that  no  passenger  was  to  get  on  or 
off  there  that  night,  and  did  not  know 
that  plaintiff  got  off,  it  was  for  the  jury 
to  determine  whether  defendant  was 
guilty  of  negligence  which  was  the  proxi- 
mate cause  of  plaintiff's  injury,  and  also 
should  have  defined  "proximate  cause." 
Galveston,  etc.,  R.  Co,-,!'.  Cooper,  70  Tex. 
67,  8  S.  W.  68. 

90.  Frost  V.  Grand  Trunk  R.  Co. 
(Mass.),    10   Allen    387,    87    Am.    Dec.    668. 

91.  United  States. — Alabama,  etc.,  R. 
Co.  V.  Coggins,  88  Fed.  455,  32  C.  C.  A.  1; 
Andrist  v.  Union  Pac.  R.  Co.,  30  Fed. 
345;   Hrebrik  v.   Carr,  29   Fed.  298. 

Colorado. — Atchison,  etc.,  R.  Co.  v. 
Shean.  18  Colo.  368,  33  Pac.  108,  58  Am  & 
Eng.  R.  Cas.  360,  20  L.  R.  A.  729. 

Louisiana. — Peniston  v.  Chicago,  etc.,  R. 
Co.,  34  La.  Ann.  777,  44  Am.  Rep.  444. 

New  York. — Parsons  v.  New  York,  etc., 


R.   Co.,   113   N.  Y.   355,   21   N.   E.   145,   3  L. 
R.  A.  683,  10  Am,  St.  Rep.  450. 

Te.ras. — St.  Louis,  etc.,  R.  Co.  v.  Hum- 
phreys, 25  Tex.  Civ.  App.  401,  62  S.  W. 
791;  Texas,  etc.,  R.  Co.  v.  Mayfield,  23 
Tex.  Civ.  App.  415,  56  S.  W.  942;  Mis- 
souri, etc.,  R.  Co.  V.  Overfield,  19  Tex. 
Civ.  App.  440,  47  S.  W.  684;  Galveston, 
etc.,  R.  Co.  V.  Cooper,  2  Tex.  Civ.  App. 
42,  20  S.  W,  990.  See,  also,  S.  C,  70  Tex. 
67,  8  S.  W.  68;  Missouri,  etc.,  R.  Co.  v. 
Price,  48  Tex.  Civ.  App.  210,  106  S.  W. 
700. 

92.  During  a  stop  of  ten  or  fifteen  min- 
utes of  defendant's  train  at  a  station, 
plaintiff  alighted  with  other  passengers, 
and  stood  on  the  platform  talking  until 
the  conductor's  call  to  get  aboard,  when 
he  caught  hold  of  the  railing  of  the  near- 
est coach  to  get  on;  but,  the  steps  being 
crowded,  and  being  unable  to  get  on,  he 
held  onto  the  railing,  and  ran  along  the 
platform,  until  he  could  have  opportunity 
to  jump  on.  In  so  doing  plaintiff 
stumbled  over  an  oil  bucket  that  had 
been  left  on  the  platform  by  defendant, 
and  was  injured.  Held,  that  defendant 
was  guilty  of  negligence  leaving  the  oil 
bucket  so  near  the  train  as  to  interfere 
with  passengers  in  their  efforts  to  board 
the  train,  warranting  plaintiff's  recovery. 
Texas,  etc.,  R.  Co.  v.  Mayfield,  56  S.  W. 
942,  23  Tex.   Civ.  App.  415. 

93.  This  question  is  taken  up  separately 
at  another  point  in  this  section. 

94.  When  a  train  stops  at  a  station,  a 
passenger  may  alight  for  the  purpose  of 
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length  in  establishing  this  right,  it  appeared  that  the  train,  upon  which  plain- 
tiff was  a  passenger,  was  stopped  at  an  intermediate  point  along  the  road  from 
half  an  hour  to  an  hour  in  the  nighttiirre,  to  await  the  arrival  of  another  train 
of  the  company,  to  convey  its  passengers  to  its  destination.  The  train  stopped 
over  an  open  ditch  six  or  eight  feet  deep,  at  the  bottom  of  which  there  were 
rocks  and  timbers,  which  ditch  was  known  to  the  conductor  but  unknown  to  the 
passengers.  There  were  no  stationary  lights  by  which  it  could  be  seen  by  plain- 
tiff. While  the  train  was  standing  there  the  plaintiff  stepped  out  of  the  car, 
and  was  precipitated  into  the  ditch  and  had  his  leg  broken  and  was  crippled  for 
life.  It  was  held  that  the  plaintiff  had  the  right  under  the  circumstances  to  step 
out  of  the  car,  and  that  the  company  was  liable  for  damages  for  the  injuries  re- 
sulting to  him,  on  the  ground  of  negligence. ^^  The  passengers  of  carriers  by 
waters  are  entitled  to  the  same  privileges  as  those  of  railroad  carriers  in  this 
respect.  Thus  it  has  been  held  that  where  a  passenger  on  a  steamboat,  who 
has  occasion  to  go  ashore  on  business  before  reaching  his  destination,  is  injured 
while  attempting  to  pass  from  the  boat  to  the  wharf,  in  consequence  of  the 
carrier's  negligent  omission  to  provide  lights,  the  carrier  is  liable. 8'''  And  where 
plaintiff,  who  was  a  passenger  upon  defendant's  steamboat  whereon  meals  were 
served  to  passengers  whose  tickets  entitled  them  to  meals,  or  who  chose  to  pay 
for  them,  but  whose  ticket  did  not  entitle  him  to  meals,  attempted  to  land  for  the 
purpose  of  obtaining  breakfast,  as  was  the  custom  of  many  passengers,  at  a 
wharf  where  the  boat  stopped  a  considerable  time,  it  was  held  that  he  had  a 
passenger's  right  to  protection  during  his  egress  from  the  boat.^^  And  it  has 
been  held  that  a  passenger  who  has  taken  his  place  on  board  a  vessel,  has  a  right 
to  return  to  the  shore  even  for  the  purpose  of  obtaining  tobacco,  and  the  carrier 
owes  him  the  duty  of  exercising  care  to  provide  a  safe  means  of  passage  from 
the  vessel  to  the  pier.^* 

Notice,  Warning  and  Time  to  Reboard.— A  passenger  who  alights  at  an 
intermediate  station  for  a  proper  purpose,  and  who  remains  within  a  reason- 
able distance  of  the  train,  is  entitled  to  have  reasonable  notice  or  warning  of 
the  starting  of  the  train  ano  reasonable  time,  to  enable  him  to  regain  his  place 
in  the  train  with  safety,"''  and  he  is  not  guilty  of  negligence  in  leaving  the  train 
and  waiting  for  the  signal  to  get  on  the  train  before  attempting  to  do  so.i 

speaking   to    some    one   on    the   platform;  contributed    to    his    injuries.      Gannon    v. 

hence   a  railroad  is   liable   for   negligently  Chicago,  etc..  R.   Co.,   117  N.  W.  966,   141 

injuring  passenger   in   returning  to   train.  Iowa  37,  23  L.  R.  A.,  N.  S.,  1061. 

Galveston,   etc.,   R.   Co.  v.   Cooper,  2  Tex.  Where    a   train    stops   between    stations 

Civ.  App.  42,  20  S.  W.  990,  affirmed  in  85  on   account   of  a   wreck,   and   the   passen- 

Tex.  431.  gers    leave    the    train    without    objection 

95.  Montgomery,  etc.,  R.  Co.  v.  Bqr-  from  the  conductor,  it  is  negligence  to 
ing,  51  Ga.  582.  start    the    train    without    first    giving    the 

96.  Dice  V.  Willamette  Transp.,  etc,  passengers  timely  warning  to  return 
Co.,  8  Ore.  60,  34  Am.  Rep.  575.  Gulf,    etc.,    R.     Co.    v.    Roundtree     (Tex. 

97.  Dodge    v.    Boston,    etc.,    Steamship  Civ.  App.),  25  S.  W.  989. 

Co.,  148  Mass.  207,  19  N.  E.  373,  37  Am.  &  One    of   the   grounds    of   negligence    al- 

Eng.   R.   Cas.   67,   12  Am.   St.   Rep.   541,   3  leged  in  the  petition  being  that,  after  the 

L.  R.  A.  83.  conductor's   signal   for   the   train   to   start, 

98.  Hrebrik  v.   Carr,  29  Fed.  298.  sufficient    time    was    not    given    for    the 

99.  Andrist  v.  Union  Pac.  R.  Co.,  30  passengers  to  get  aboard  before  the  train 
Fed.  345;  Mitchell  v.  Western,  etc.,  R.  was  started,  and  there  being  evidence  to 
Co.,  30  Ga.  22.  See  State  v.  Grand  Trunk  support  such  allegation,  it  was  not  error 
R.  Co.,  58  Me.  176,  4  Am.  Rep.  258.  to  charge  that  if  the  jury  found  that,  be- 

A    carrier   which,    with    knowledge    that  fore    plaintiff    had    time    to    reboard'  the 

a  passenger   temporarily    on  _  the    station  train,    defendant    negligently    started    the 

platform    for   rest    and    exercise    during   a  train,     and    thereby     injured     plaintiff,     it 

stop     intends  to     continue     his     journey,  would   be   guilty    of    negligence.       Texas, 

starts  the  train  without  reasonable  warn-  etc.,  R.   Co.  v.  Mayfield,   56  S.  W.  942,  23 

ing  and  opportunity  for  the  passenger  to  Tex.  Civ.  App.  415. 

safely   re-enter  the   car,   is   negligent,   and  1.    Waiting   for   signal. — Texas,   etc..   R. 

liable    for    the    natural    consequences    of  Co.    v.    Mavfield,    23    Tex.    Civ.    App.    415, 

such  negligence,  unless  the  passenger  has  56  S.  W.  942. 
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Sudden  Jerks.— Where  a  through  passenger  leaves  the  train  at  an  inter- 
mediate station,  and  the  employees  of  the  train  carelessly  give  it  a  sudden  jerk 
just  as  she  is  attempting  to  re-enter  it  on  the  side  opposite  the  platform  whereby 
she  is  injured,  such  carelessness  is  negligence,  as  to  her,  rendering  the  carrier 
liab!e.2  ,      .  r  •, 

Duty  to  Hold  Train  for  Passenger  lighting.— It  is  the  duty  of  a  railway 
company  to  hold  a  train  at  a  station  a  reasonably  sufHcient  length  of  time  to 
allow  a  passenger  who  has  been  instructed  or  permitted  to  leave  the  train  at 
an  intermediate  station  by  its  conductor  in  charge  to  return  and  re-enter  the 
train  in  safety  before  it  is  started,^  and  it  is  for  the  jury  to  say  whether  the 
train  was  held  a  reasonably  sufficient  length  of  time.^  Although  a  conductor  is 
asked  by  a  passenger  how  long  a  train  will  stop  at  a  certain  station,  the  con- 
ductor is  not  presumed  to  know  that  the  passenger  wishes  to  alight  and  spend 
the  time  of  the  stop  away  from  the  station,  and  if  the  passenger,  without  in- 
forming the  conductor  that  he  wishes  to  stop  at  the  station  and  without  the 
conductor's  knowledge,  alights  from  the  train,  the  carrier  is  under  no  obligation 
to  hold  the  train  for  the  length  of  time  mentioned  by  the  conductor.^  But,  if 
the  conductor  has  knowledge  of  the  fact  that  the  passenger  has  left  the  train, 
it  is  negligence  to  start  it  before  the  expiration  of  the  stated  time,  without  due 
notice  to  the  passenger,  who  is  so  far  away  that  he  can  not  get  aboard.^  When 
a  train  is  stopped  at  a  station  for  supper,  and  the  length  of  the  stop  is  an- 
nounced, the  fact  that  the  train  is  not  held  the  length  of  time  specified,  will  not, 
It  seems,  authorize  a  recovery  of  damages  by  one  of  the  passengers  for  being 
left  at  the  station,  if  the  passengers  are  given  due  notice  to  get  aboard  before 
the  train  is  started.^ 

Duty  to  Afford  Opportunity  to  Leave  Train. — Ordinarily,  where  a  pas- 
senger obtains  a  ticket  entitling  him  to  transportation  over  a  railway  between 
two  designated  points,  no  duty  exists  on  the  part  of  the  carrier  to  afford  him 
opportunities  to  leave  the  train  before  reaching  his  destination. ^ 

2.  Sudden  jerks.— St.  Louis,  etc.,  R.  alighted,  it  was  the  duty  of  the  conductor 
Co.  V.  Humphreys,  62  S.  W.  791,  25  Tex.  to  hold  the  train  in  accordance  with  his 
Civ.   App.   401.  answer;      the       passenger       not      having 

3.  Duty  to  hold  train  for  persons  boarded  the  train  sooner.  Missouri,  etc., 
alighting. — Johnson  v.  Texas  Cent.  R.  R.  Co.  v.  Price,  106  S.  W.  700,  48  Tex. 
Co.,  42  Tex.   Civ.   App.  604,  93   S.   W.   433;  Civ.  App.  210. 

San  Antonio,  etc.,  R.  Co.  v.  Trigo,  108  S.  4.    Johnson   v.   Texas    Cent.   R.   Co.,  42 

"W.   1193,  49  Tex.   Civ.  App.  523.  Tex.  Civ.  App.  604,  93  S.  W.  433. 

Plaintiff,     having    boarded     defendant's  g.      Statement        of    conductor     as    to 

train    without    a    ticket,    vvas    directed    by  length    of    stop    as    binding    carrier.— The 

the  conductor  to  pay  his  fare  to  the  next  statement  of  a  train  conductor,  in  answer 

station    and  there  get  off  and  purchase  a  t^   ^   passenger's   question,   that  the  train 

ticket  for  the  rest  of  his  Journey;  the  con-  ^^^^^  ^^       ^  ^^^j^i„  j^,    ^j^  ^^  ^^^  ^^  ^„ 

'ductor   stating   that   he   would    have   time  intermediate    station,    creates    no    obliga- 

•enough   to_  do   this   and   get   back   on   the  tj^^  ^^  ^^       ^^at  length  of  time,  and  such 

train.     Plaintiff  accordingly  got  off  at  the  question  and  answer  have  no  bearing  on 

■next  station  to  purchase  a  ticket,  but  just  the  question  of  damages  for  an  injury  to 

as  It  was  handed  to  him  the  train  started,  the    passenger   who    lift   the   train   at   the 

and  he  was  unable  to  get  aboard.     Held,  station,    and   attempted   to   board   it   after 

that  defendant  was  negligent  in  not  hold-  jt   had   started.      Missouri   Pac.    R.   Co.   v. 

ing   the   tram   for   a   reasonably   sufficient  Foreman,   73   Tex.   311,   11   S.   W.    326,   15 

time  to  enable  plaintiff  to  alight,  purchase  ^j,^    gt    j^g„    ^gg 

"his   ticket,   and   return,   without   incurring  „ '   t^ 

the    risk    of   boarding   the    train    while    in  _  ^-    Foreman  v.   Missouri  Pac.   R.   Co.,  4 

motion.      St.    Louis,    etc.,    R.    Co.    v.    Ger-  ^^^-   Civ.  App.  54,   23  S.  W.  422.     See  S. 

-many  (Tex.  Civ.  App.),  56  S.  W.  586.  <-.,   46    S.   W.   834;    Missouri,   etc.,    R.    Co. 

Persons  alighting  with  conductor's  con-  ^-  ^""'ce,  106  S.  W.  700,  48  Tex.  Civ.  App. 

sent. — A    passenger    having   made    known  ^■^*'- 

to   the   conductor  his   desire   to   alight   to  7.   Texas  Trunk  R.  Co.  v.  Mullins  (Tex. 

get    a    lunch    during    the    time    the    train  App.  Civ.),  18  S.  W.  790. 

stopped,    and    the    conductor    having    in-  8.     Dut"    to    afford    opportunity.— Cen- 

formed  him   that   he  would  have   time   to  tral,  etc.,  R.  Co.  v.  Madden,  135   Ga    305, 

-do  so,  and  consented  to  his  alighting  for  69   S.   E.   165,  31   L.   R.   A     N    S     813    21 

that    purpose    and    the    passenger    having  Am.  &  Eng.  Ann.  Cas.  1077           '         ' 
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§  2516.  Duties  to  Drover  Alighting  at  Intermediate  Stations  to  Care 

for  Stock.^While  a  carrier  of  live  stock  can  not,  by  stipulating  that  the  stock 
shall  be  cared  for  by  the  shipper,  relieve  itself  of  that  duty,  it  may,  neverthe- 
less, grant  the  privilege  or  license  to  the  shipper  to  look  after  his  stock,  and 
when  the  shipper  vi^ith  the  consent  or  by  the  direction  of  a  trainman  in  author- 
ity, goes  to  the  stock  car  for  the  purpose  of  looking  after  his  stock,  he  is  entitled 
to  the  exercise  by  the  carrier  of  proper  care  and  caution  for  his  safety,^  and 
although  such  passenger  be  himself  negligent,  by  riding  in  the  stock  car,  the 
carrier  will  be  liable  to  him  for  injury,  if  the  servants  were  negligent  in  not 
giving  him  timely  warning  of  his  danger.^"  Where-  a  passenger  can  by  terms 
of  the  contract  under  which  he  is  riding  on  a  freight  car  alight  at  every  station 
where  the  train  is  stopped,  the  conductor  is  negligent  in  not  warning  him  of 
danger  in  alighting  at  a  certain  place  when  he  sees  plaintiff's  intention  so  to 
do.i^  And  the  statement  of  a  conductor,  in  answer  to  an  inquiry  by  a  stockman 
who  wishes  to  get  of?  at  an  intermediate  station  to  look  after  his  stock,  that 
the  train  is  at  the  station,  when,  in  fact,  it  is  standing  upon  a  trestle,  has  been 
held  to  justify  a  finding  of  negligence.i^  But  the  question  as  to  the  servant's 
negligence  in  such  cases  is  for  the  jury.^^ 

§  2517.  Announcement  of  Station  and  Change  of  Cars. — As  has  been 
shown  in  an  earlier  chapter,  while  there  are  dicta,  there  is  a  very  little  common- 
law  authority  to  the  effect  that  it  is  the  duty  of  railroad  passenger  carriers  to 
announce  the  names  of  stations. i*  A  primary  duty  rests  on  a  carrier  of  pas- 
sengers to  give  publicity  to  its  regulations,  whether  of  schedule,  including  places 
whereat  its  train  will  stop  for  the  discharge  or  reception  of  passengers,  or  of 
routing  on  its  roadway,  embracing  points  of  change  to  another  line  of  its  road- 
way or  that  of  another  company,  to  the  end  that  the  ordinarily  prudent  and  in- 
telligent traveler  may  be  informed  of  the  facts  essentially  necessary  for  him  to 
accomplish  his  journey.  The  reason  for  such  duty  inheres  in  the  nature  of  the 
service  afforded  by  such  agencies,  in  connection  with  the  power  possessed  by  car- 
rier to  formulate  and  enforce  such  reasonable  regulations  as  the  conduct  of  the 
business  requires. ^^    Within  proper  limits,  they  may  make  schedules,  create  routes, 

9.  Receivers  v.  Armstrong,  4  Tex.  Civ.  11.  International,  etc.,  R.  Co.  v.  Down- 
App.  146,  33  S.  W.  236.                                              ing,   16  Tex.   Civ.   App.   643,   41   S.   W.   190, 

In  general. —  In  an  action  against  a  affirmed  in  93  Tex.  643,  no  op. 
railroad  for  personal  injuries,  there  was  12.  International,  etc.,  R.  Co.  v.  Down- 
no  error  m  chargmg  that  if  plamtiflf  who  j^g,  le  Tex.  Civ.  App.  643,  41  S.  W.  190. 
was  accompanymg  his  shipment  of  cat-  10  r^.i  4.  ..•  z  ■ 
tie,  was  oflf  train  at  station  prodding  up  wl  ,1?  ^.  °  warn  question  for  juxy.- 
cattle  which  were  down  in  the  cars  and  Whether  it  was  negligence  for  trainmen 
if  other  facts  were  so,  it  was  defendant's  '"  f^'^^  °^  ^  -^a"!^  f^'"  =^"d  caboose- 
duty  to  warn  plaintiff  before  starting  the  con  ainmg  passengers  accompanying  the- 
train  and  to  give  him  reasonable  time  to  cattle,  knowing  that  the  caboose  had 
get  on.  Atchison,  etc.,  R.  Co.  v.  Worley  ^'"PP^^  on  a  bridge,  where  it  would  be 
(Tex.  Civ.  App.),  25  S.  W.  478.  dangerous    for   any    one    to    leave    it,    and 

10.  Where  a  passenger  is  injured,  while  knowing  that  it  was  the  duty  of  passen- 
riding  in  a  stock  car,  in  a  railroad  col-  f «  '«  S^'  °^  the  car  at  stops  to  attend 
lision  between  the  train  in  which  he  was  to  the  cattle  or  knowing  that  they  might- 
riding  and  another  section  which  ran  into  f^f'  °\^?  ^"^"4  * o  ^  call  of  nature,  for 
plainlifT's  train,  which  was  stopped  on  'he  relief  of  which  the  caboose  was  not 
account  of  the  air  brakes  getting  out  of  ^^  ,i  71^"  ^  ^fT^'T' 
order,  if  the  conductor,  in  the  exircise  of  ^^""^  tl?7  !f*  leave  the  car,  of  the  dan- 
reasonable  care,  should  have  known  of  §"  ,^1^"^^  he  would  encounter  was  a 
plaintiff's  danger,  and  with  the  exercise  question  for  the  jury  Cruseturner  ^. 
of  reasonable  care  should  have  warned  lT^''^^'?^^^\^^^-' J^  ^°"  ^^  S.  W.  778, 
him  in  time  for  him  to  avoid  injury,  his  ^8  Tex.  Civ.  App.  466. 

failure  to  warn  plaintiff  renders  the  com-  14.     See    ante,    'Announcement    of    Sta- 

pany  liable,  though  plaintiff  was  negligent  tions    and    Stopping    Places,"    §    2475. 

in   riding  in   the    car.     Missouri,    etc.,   R.  15.  Central,   etc.,   R.   Co.  v.  Ashley,  159 

Co.   V.    Cook,    13   Tex.    Civ.   App.    303,    33  Ala.  145,  48  So.  981. 
S.  W.  669. 
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and  prescribe  transfer  points  at  which  passengers,  travelling  beyond,  must 
change  cars.  Having  this  power,  it  would  be  wholly  irrational  to  say  that  no 
duty,  commensurate  with  the  power,  rests  on  the  carrier  to  advise  the  travelling 
public,  by  reasonable  means,  of  regulations  so  necessary  to  any  journey  by  rail; 
for  such  a  pronouncement  would,  essentially,  cast  upon  the  passenger  the  ob- 
ligation, not  simply  to  exercise  reasonable  prudence  and  diligence  to  ascertain 
the  regulations,  with  respect  to  where,  when,  and  how  his  journey  may  be  made 
under  regulations  existing  and  published,  but  to  seek  out  unpublished  regula- 
tions the  operation  of  which  affect  his  journey.  The  result  would  be,  naturally, 
that  no  carrier  of  passengers  would  make  any  eiifort  to  give  publicity  to  its  regu- 
lations touching  matters  associated  with  the  employment  of  its  transportatiye 
agencies.i«  Where  it  is  necessary  for  a  passenger  to  change  cars  or  trains  in 
the  prosecution  of  the  journey,  reasonable  notice  thereof  by  the  servants  of  the 
carrier  is  sufficient,  and  the  passenger  not  governing  himself  by  such  notice 
can  not  recover  damages  if  he  loses  his  connection. ^'^  If  a  carrier  gives  such 
published  notice  of  the  running  of  its  trains,  and  such  special  notice  in  the  cars, 
of  the  necessity  of  changing  cars  at  any  particular  station,  that  every  traveler 
of  ordinary  intelligence,  by  the  use  of  reasonable  care  and  caution,  would  ob- 
tain all  the  requisite  information  as  to  the  route  to  be  traveled,  and  the  cars  to 
be  taken  at  an  intermediate  point  of  the  voyage,  it  discharges  its  whole  duty  in 
this  respect.  If  a  passenger,  merely  by  a  failure  to  use  such  care  and  caution, 
instead  of  changing  cars  at  a  particular  station,  and  taking  cars  which  go  to  the 
place  to  which  he  has  paid  his  fare,  continues  in  the  cars  in  which  he  started, 
and  is  carried  in  another  direction,  the  result  is  to  be  attributed  to  his  own  neg- 
ligence, and  not  to  a  breach  of  duty,  or  of  contract,  on  the  part  of  the  company. 
The  fact  of  the  publicity  of  such  regulations,  the  time,  manner,  and  circum- 
stances of  publishing  them,  and  whether  sufficient  to  bring  home  actual  notice 
to  the  passenger,  provided  he  bestows  reasonable  care  and  attention,  in  order 
to  inform  himself,  is  one  to  be  determined  by  the  jury.^^     And  it  has  also  been 

16.  Central,   etc.,   R.   Co.  v.   Ashley,   159       a    change    of    cars    has    often    been    com- 
Ala.  145,  48  So.  981.  mented  upon  by  the  courts.     It  seems  to 

"The   decision   of  Alabama,  etc.,   R.   Co.  result,   from  the  very  nature  of  the  case, 

V.   Carmichael,   90  Ala.   19,   8   So.   87,   9   L.  that    the    very    least    which    could   be    re- 

R.    A.    388,    announces,    though    only    in  parded  as  the  reasonable  performance  of 

argument   of  a  related  question,  the  duty  the  duty  of  the  company  towards  its  pas- 

on  the  passenger,  or  proposed  passenger,  sengers     would     be    that     the    passenger 

raised  by  the  performance  of  the  primary  should  have   timely  notice   of  the  change 

duty  we  have   said  rested  on  the  carrier,  and    reasonably    sufficient    time    to    make 

to      exercise      reasonable     prudence      and  it."      Central,   etc.,    R.    Co.   v.   Ashley,   159 

diligence  to  ascertain  such  regulations   in  Ala.  3  4.5,  48  So.  981,  984. 
the   premises   as   the   carrier   has   promul-  When  a  carrier's  servants  know  that  a 

gated.     If  the  passenger  fails  to  exercise  passenger   is   in  the   wrong  car,   and  that 

such   care   and  negligence,  his   negligence,  he  must  go  into  another  car  to  reach  his 

and  not  that  of  the  carrier,  is  the  proxi-  destination,  they  may  simply  tel!  him  what 

mate  cause  of  a  resultant  injury.    The  Page  tn  do,  and  ordinarily  leave  him  to  follow 

Case,   supra,   so  holds,   and   we   think  the  their   directions.      Cincinnati,   etc.,   R.    Co. 

reasons    stated    before    are    conclusive    of  v.  Raine  (Ky.  App.),  113  S.  W.  495. 
the  correctness  of  the  views  entertained."  18.   Central,   etc.,   R.    Co.   v.   Ashley,   159 

Central,    etc.,   R.    Co.   v.   Ashley,    159   Ala.  Ala.  145,  48  So.  981;  Barker  v.  New  York 

145,  48   So.  981.  Cent.   R.   Co.,  24  N.  Y.  599.     See  Church 

17.  Central,   etc.,   R.   Co.  v.  Ashley,   159  v.   Chicago,  etc.,  R.  Co.,  6  S.  Dak.  335,  60 
Ala.   145,  48   So.  981.  N..  W.  8.54,  26  L.  R.  A.  616,  2  Am.  &  Eng. 

The   above  text   is   based  upon   the   de-  R.  Cas.,  N.  S.,  1. 

cisions  of  the   New  York  courts   in  Page  And  it  seems  that  if  the  railroad  com- 

V.    New    York    Cent.    R.    Co.,    13    N.    Y.  pany  gives  reasonable  notice,  by  published 

Super.    Ct.    532,    and    later,    after    revivor  schedules  and  verbal  announcement  in  the 

in  the  name  of  Barker,  was  taken  to  and  train,    of  the    necessity   of    changing   cars 

affirmed  by  the  court  of  appeals,  and  re-  at   a   certain   point,   a   passenger   who,   by 

ported  in  24  N.  Y.  599.   See   Central,  etc.,  his  own  fault,  neglects  to  do  so,  can  not 

R.    Co.    V.    Ashley,    159    Ala.    145,    48    So.  recover.      Page    v.    New    York    Cent.    R. 

981.  Co.,    13    N.    Y.    Super.    Ct.    523. 

"The    duty    of   railways   where   there .  is  And  it  has  been  held  that  where  a  pas- 
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held  that  a  railroad  is  negligent  where  the  conductor  in  charge  of  the  train 
fails  to  inform  a  passenger  that  there  are  coaches  attached  to  the  train  in  which 
he  may  continue  his  journey,  and  he  is  injured  in  alighting  to  change  cars.i'' 
But  if  the  ticket  agent  at  the__time  of  selling  a  ticket  to  a  passenger  erroneously 
informs  him  that  the  train  for  which  the  ticket  is  sold  is  a  through  train,  and 
will  take  him  to  his  destination  without  change  of  cars,  the  passenger  has  a 
right  to  rely  upon  such  information  unless  a  different  announcement  is  made 
under  such  circumstances  that  it  can  be  reasonably  said  that  it  was  heard  by 
the  passenger.^"  And  it  is  held  that  a  general  announcement  to  all  the  passen- 
gers is  not  sufficient,  unless  the  jury  are  satisfied  that  it  was  heard  by  the  plain- 
tiff.^^  But  it  has  been  held  that  if  a  passenger  learns  en  route  that  it  is  neces- 
sary to  change  cars,  it  is  the  duty  of  the  passenger  to  inform  himself  as  to  where 
the  change  is  to  be  made,--  and  where,  by  reason  of  her  failure  to  find  out 
where  such  change  should  be  made,  she  is  carried  over  the  wrong  line,  the 
railway  company  is  not  liable  unless  she  was  misled  by  its  agents  or  servants. ^^ 

§  2518.  Transfer  of  Passengers. — When  the  passenger's  journey  is  not 
accomplished  upon  the  same  conveyance,  but  the  passenger  is  required  to  change 
from  one  to  another  of  the  carrier's  conveyances,  the  carrier  is  as  much  bound 
to  exercise  care  for  his  safety  while  the  change  is  being  made  as  when  he  is 
actually  being  carried.-*     Thus,  where  the  progress  of  a  train  is  stopped  in  con- 


senger  in  a  caboose  attached  to  a  freight 
train  which  was  making  a  regular  sched- 
uled trip,  was,  before  he  or  the  train 
reached  their  destination,  taken  off 
jn  the  caboose  on  a  branch  line,  on  an 
irregular  side  trip,  without  notice,  and  ex- 
posed to  cold,  causing  rheumatism,  the 
jury  was  warranted  in  finding  the  car- 
rier guilty  of  negligence.  Rosted  v.  Great 
Northern  R.  Co.,  76  Minn.  123,  78  N.  W. 
971, 

19.  Gulf,  etc.,  R.  Co.  V.  Shelton,  30  Tex. 
Civ.  App.  72,  60  S.  W.  653,  affirmed  in  72 
S.   W.   165,  96  Tex.   301. 

20.  Dye  v.  Virginia  Mid.  R.  Co.,  9 
Mackey  (20  D.  C.)  63,  19  Wash.  L.  Rep. 
359. 

Plaintiff  purchased  a  ticket  to  go  by 
railroad  to  L.,  and  at  the  depot  the  ticket 
master  pointed  out  to  him  a  certain  train 
as  the  train  for  L.  At  S.  this  train  turned 
onto  a  branch  not  leading  to  L,,  but  an 
hour  later  another  train  passed  through  S. 
for  L.,  stopping  for  passengers  at  S.  Held, 
that  if,  on  or  before  reaching  S.,  notice 
was  given  that  all  passengers  for  L.  must 
change  cars  there,  in  such  manner  that 
all  passengers  of  ordinary  intelligence, 
and  in  the  exercise  of  ordinary  care  and 
caution,  would  have  heard  it,  then  there 
was  no  such  original  misdirection  of 
plaintiff  as  would  inake  it  the  fault  Of  the 
company  if  he  remained  in  the  branch 
train  after  it  turned  off  at  S.  Barker  v. 
New  York  Cent,  R,  Co.,  24  N.  Y.  599. 

21.  General  announcement  to  all  pas- 
sengers.— Dye  V.  Virginia  Mid.  R.  Co., 
9  Mackey  (20  D.  C.)  63,  19  Wash.  L. 
Rep.    369. 

28.  St.  Louis,  etc.,  R.  Co.  v.  McCullough, 
18  Tex.  Civ.  App.  534,  45  S.  W.  324. 

23.  Unless  passenger  misled  by  agent 
of  carrier. — St.  Louis,  etc,  R,  Co.  v.  Mc- 


Cullough, 45  S.  W.  324,  18  Tex.  Civ.  App. 
534. 

A  passenger  who  bought  a  ticket  to 
her  destination,  but  left  the  proper  car 
at  an  intermediate  station,  where  she  got 
on  the  wrong  car,  and  was  consequently 
left  at  that  stption,  and  exposed  to  in- 
conveniences and  hardships,  could  recover 
from  the  railroad,  or  not,  according  as 
to  whether  her  action  was  or  was  not 
directed  by  railroad  employees  on  the 
train  on  which  she  was  riding.  Robert- 
son V.  Louisville,  etc.,  R.  Co.,  37  So.  831, 
142  Ala.  216. 

A  passenger  may  rely  on  a  direction  of 
trainmen  as  to  the  proper  car  to  be  taken, 
and  is  not  chargeable  with  contributory 
negligence  for  following  that  direction,  al- 
though a  mistake  resulting  therefrom 
migh  have  been  avoided  by  making  other 
inquires  or  taking  other  steps  of  that 
nature.  Robertson  v.  Louisville,  etc.,  R. 
Co.,  37  So.  831,   142  Ala.  216. 

24.  /;!rf;a«a.— Citizens'  St.  R.  Co.  v. 
Merl,   134   Ind.  609,  33  N.   E.   1014. 

Maryland. — Baltimore,  etc.,  R.  Co.  v. 
Hauer,  60  Md,  449,  12  Am.  &  Eng,  R. 
Cas.    149. 

Ncn'  Jersey. — Whilt  v.  Public  Service 
Corp.,  76  N,  J.  L.  729,  72  Atl.  420,  74 
Atl.  568;  Walger  v.  Jersey  City,  etc.,  St. 
R,  Co.,  71  N,  J,  L.  356,  59  Atl.  14. 

South  Carolina. — Oliver  v.  Columbia, 
etc  ,  R.  Co.,  55  S.  C.  541,  33  S.  E.  584. 

Washington. — Cameron  v.  Union  Trunk 
Line,  10  Wash.  507,  39  Pac.  128. 

Where  a  passenger  on  a  street  car  re- 
ceives a  transfer,  it  is  the  duty  of  the 
street  car  company  to  afford  him  an  op- 
portunity to  transfer  from  the  car  in 
which  he  is  riding  to  the  car  in  which  the 
transfer  entitles  him  to  ride,  and  time 
and     opportunity     to     reach    a    place     of 
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sequence  of  some  obstruction  upon,  or  break  in,  the  track,  and  it  is  necessary 
to  transfer  the  passengers  to  a  point  beyond,  for  the  purpose  of  taking  another 
train,  the  passengers  are  entitled  to  the  same  care  in  making  the  transfer  as  at 
any  other  time  during  the  transportation. ^5 

Liability  for  Conductor's  Promise  to  Assist  Passenger  in  Changing 
Cars. — A  railway  company  is  not  bound  by  conductor's  promise  to  assist  pas- 
senger in  changing  cars,  where  the  train  stopped  long  enough  for  her  to  alight 
and  change.^* 

Transfer  Accommodations. — See  ante,  "Transfer  Accommodations,"  §  2385. 

§  2  519.  Opening  and  Closing  of  Car  Doors. — Railroad  and  street  railway 
companies  have  sometimes  been  held  liable  to  passengers  for  injuries,  sustained 
by  them,  while  getting  on  or  off  trains  or  cars,  by  the  shutting  of  car  doors  upon 
their  hands,  in  consequence  of  the  violent  and  unexpected  movement  of  the 
trains, ^f  or  the  negligent  closing  of  doors  by  the  carrier's  servants. ^^  On  the 
other  hand,  a  recovery  has  been  denied,  in  a  case  of  this  kind,  where  the  slam- 
niing  of  the  car  door  was  not  due  to  the  negligent  management  of  the  train  ^^ 
And  in  most  cases  where  the  accident  resulted  during  the  course  of  the  trans- 


safety  within  or  on  the  car  before  run- 
ning cars  on  another  track  in  such  man- 
ner as  to  endanger  the  passengers.  Ko- 
ran V.  Metropolitan  St.  R.  Co.,  'llS  Pac. 
875,   S5   Kan.   707. 

25.  Jamison  v.  San  Jose,  etc.,  R.  Co.,  55 
Cal.  593,  3  Am.  &  Eng.  R.  Cas.  350; 
Conroy  v.  Chicago,  etc.,  R.  Co.,  96  Wis. 
243,  70  N.  W.  486,  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  714. 

Where,  on  a  street  car  coming  to  a 
trestle  where  there  was  a  washout,  the 
conductor  told  the  passengers  that  no 
car  would  cross  it  that  night,  but  that 
they  might  walk  over  the  trestle  and  take 
a  car  at  the  other  end,  and  while  they 
were  walking  over  a  car  coming  from  the 
other  direction  ran  into  one  of  them, 
though  others  in  advance  shouted  to  the 
conductor  to  stop,  a  finding  of  negligence 
of  the  carrier  was  authorized.  Bugge  v. 
Seattle  Elect.  Co.,  103  Pac.  824,  54  Wash. 
483. 

26.  Promise    to    assist    passenger. — St. 

Louis,  etc.,  R.  Co.  v.  McCullough  (Tex. 
Civ.   App.),    33   S.   W.   285. 

27.  Poole  V.  Georgia  R.,  etc.,  Co.,  89 
Ga.  320,  15  S.  E.  321;  Kentucky,  etc.. 
Bridge  Co.  v.  Quinkert,  2  Ind.  App.  244, 
28  N.  E.  338,  digested  in  section  V  of 
note  to  Phillips  v.  St.  Charles  St.  R.  Co., 
1  R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas., 
N.   S.,  902,   106   La.   592,   31   So.   135. 

28.  Plaintiff  was  riding  on  a  street  car 
with  a  companion  and  had  her  finger  cut 
off  as  they  were  leaving  the  car  at  the 
rear  door.  The  door  of  the  car  was 
opened  or  shut  by  the  driver  from  his 
place  in  front,  and  plaintiff  testified  that 
she  started  out  first,  and  in  passing  out 
placed  her  hand  on  the  side  of  the  door, 
and  that  the  door  closed  and  cut  off  her 
finger.  The  driver  and  another  witness 
testified  for  the  company  that  the  door 
did  not  close  while  plaintiff  and  her  com- 
panion were  getting  off.     It  appeared  that 


the  accident  was  immediately  proclaimed, 
and  there  was  no  other  way  of  account- 
ing for  it.  It  was  held  that  it  was  neg- 
ligence in  the  driver  to  close  the  door 
before  they  had  time  to  leave  the  car, 
and  that  there  was  sufficient  evidence  to 
support  a  verdict  for  plaintiff.  McGlynn 
V.  Brooklyn  Crosstown  R.  Co.,  6  N.  Y. 
St.    Rep.    51,   43    Hun    656. 

29.  Skinner  v.  Wilmington,  etc.,  R.  Co., 
128  N.  C.  435,  39  S.  E.  65,  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  33,  digested  in  §  5  of  note 
to  Phillips  V.  St.  Charles  St.  R.  Co.,  1 
R.  R.  R.  902,  24  Am.  &  Eng.  R.  Cas.,  N. 
S.,    902,   106   La.    592,   31   So.   135. 

A  passenger  on  one  of  defendant's 
trains,  who  had  been  unable  to  find  a  seat, 
took  a  stand  in  the  aisle  of  one  of  the 
cars  near  the  water-closet,  braced  his 
left  hand  on  the  door  of  the  closet,  and 
caught  hold  of  the  arm  of  the  seat  on 
the  opposite  side  with  his  right  hand,  to 
steady  himself,  and  prevent  the  motion 
of  the  cars  from  throwing  him  down. 
While  plaintiff  was  standing  in  that  posi- 
tion, talking  to  another  passenger,  de- 
fendant's flagman  came  through  the  car, 
approaching  the  plaintiff  from  behind, 
and  suddenly  opened  the  door  of  the 
closet,  and  looked  in.  As  the  door 
opened,  plaintiff's  fingers  immediately 
slipped  into  the  crevice  next  to  the 
hinges,  and  the  flagman  suddenly  closed 
the  door,  before  plaintiff  had  time  to  re- 
move, his  hand,  catching  his  middle  and 
third  fingers  between  the  shutter,  and 
crushing  them.  He  did  not  know  the  fin- 
gers were  in  till  they  were  crushed,  it 
was  so  sudden.  There  was  nothing  to 
prevent  the  flagman  seeing  the  position 
of  plaintiff's  hand.  It  was  held  that  the 
injury  received  by  the  plaintiff  resulted 
from  a  mere  accident,  and  was  not  due 
to  any  negligence  on  the  part  of  the  rail- 
road company  or  its  servants.  Murphy  v. 
Atlanta,  etc.,  R.  Co.,  89  Ga.  832,  15  S.  E. 
774. 
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portation,  the  passenger  has  been  denied  recovery .s"  A  passenger  who  placed 
his  hand  on  the  door  jamb  as  the  door  was  opened  by  one  of  defendant's  em- 
ployees whom  he  was  following  into  the  car,  but  who  did  not  know  of  the  pas- 
senger's presence,  has  been  denied  a  recovery  for  injuries  sustained  by  the  clos- 
ing of  the  door  by  the  servant. ^^  But  in  similar  cases  it  has  been  held  that  the 
question  of  the  carrier's  negligence  and  the  passenger's  contributory  negligence 
were  for  the  jury,^^  ^o  be  determined  from  the  particular  facts  in  each  case, 
such  as  the  lurching  of  the  cars,  etc.^^  It  has  been  said,  in  effect,  that  the  serv- 
ants of  railroad  companies,  in  opening  and  closing  doors  of  cars,  are  bound  to 
exercise  that  care  which  an  ordinarily  careful  and  prudent  person  would  use 
under  the  circumstances.^*  To  entitle  a  passenger  to  recover  for  injuries  due  to 
the  sudden  slamming  of  a  car  door  by  a  brakeman,  it  is  not  necessary  that  the 
brakeman  had  actual  knowledge  of  the  dangerous  position  of  the  passenger,  nor 
that  his  act  was  intentional,  but  negligent  ignorance  by  the  brakeman  is  sufifi- 
cient.3^  But  ordinarily  it  is  not  negligence  for  a  porter  on  a  railway  train  to 
close  the  doors  of  the  company's  cars,  without  first  warning  the  passengers  of 
his  intention  to  do  so.^^ 

The  operator  of  an  elevator  can  not  be  said  to  be  negligent  in  closing  his 
car  door  on  a  passenger's  hand  when,  by  the  passenger's  directions  and  in  order 
*o  enable  him  to  catch  a  train,  he  was  trying  to  move  his  elevator  quickly,  and 
had  no  reason  to  expect  that  while  in  the  act  of  closing  the  door  the  passenger 
would  be  pushed  and  put  his  hand  in  the  way  of  the  closing  door.^"^ 

§  2  520.  Rescue  of  Passenger  Falling  from  Train. — A  railway  carrier  of 
passengers,  who  knows,  or  ought  to  know,  that  a  passenger  has  fallen  or  been 
thrown  from  one  of  its  trains,  has  no  right  to  leave  him  in  a  helpless  condition  in 
a  position  of  known  danger,  without  using  every  reasonable  effort  to  prevent 
injury  to  him  by  passing  trains,  or  otherwise. ^^  The  carrier  is  bound  to  stop  the 
train  from  which  the  passenger  has  fallen,  and  remove  him  to  a  place  of  safety, 
if  that  can  be  done  without  danger  to  its  passengers  and  employees,  or  notify 
those  in  charge  of  a  train  from  which  he  is  in  danger  of  receiving  injury,  and 

30.  See  St.  Louis,  etc..  R.  Co.  v.  Rex-  Central,  etc.,  R.  Co.,  6  Ga.  App.  185,  64 
road,   59   Ark.   180,   26   S.   W.   1037,   58   Am.        S.   E.   700. 

&   Eng.   R.    Cas.   615;   Hardwick   v.   Geor-  36.     Gulf,    etc.,   R.    Co.   v.    Davidson,    61 

gia  R.,   etc.,   Co.,  85   Ga.   507,  11   S.   E.   832.  Tex.   204,   21   Am.    &   Eng.    R.    Cas.    431. 

A  carrier  of  passengers  is  not  liable  37.  Where  the  operator  of  defendant's 
for  injury  to  one  of  them,  caused  by  his  elevator,  by  direction  of  plaintiff,  a  pas- 
being  crowded  through  a  car  doorway  senger,  and  to  enable  her  to  reach  her 
and  his  hand  being  caught  by  the  door,  train,  tried  to  move  the  elevator  quickly, 
if  the  carrier's  employees  used  due  care  and  had  no  reason  to  expect  that,  while 
in  closing  the  door.  Rubin  v.  Interbor-  he  was  closing  the  door,  plaintiff  would 
ough  Rapid  Transit  Co.  (App.  Term),  be  pushed  by  other  passengers  and  would 
136   N.    y.   S.   60.  put  her  hand  where  the  door  would  close 

31.  Ham  v.  Georgia  R.,  etc.,  Co.,  97  against  it,  and  there  was  no  evidence  that 
Ga.  411,  24  S.   E.  153.  the     operator     was     negligent,     defendant 

32.  Romine  v.  Evansville.  etc.,  R.  Co.,  was  not  liable  for  iniuries  to  plaintiff 
24    Ind.    App.    230.    56    N.    E.    245.  through  having  her  hand  crushed  by  the 

33.  The  jury  might  'ind  that  the  lurch-  door.  Cashman  v.  New  York,  etc.,  R. 
ing  of  a  car  as  it  approached  a  station  Co.,  87  N.  E.  570,  201  Mass.  '355. 
should  have  operated  as  a  warning  to  the  "In  some  particulars  the  case  is  like 
carrier's  servant,  in  charge  of  the  door,  Hines  v.  Boston  Elev.  R.  Co.,  198  Mass. 
that  passengers  coming  to  it  to  leave  the  346,  84  N.  E.  475.  and  Hannon  v.  Boston 
car  might  be  thrown  against  it,  as  re-  Elev.  R.  Co.,  183  Mass.  425,  65  N.  E. 
gards  the  question  of  negligence  of  such  809.  See.  also.  Maddox  v.  London,  etc., 
servant  in  opening  the  door  at  such  time,  Railway.  38  Law  "T.,  N.  S.,  458;  Richard- 
catching  between  it  and  the  iamb  the  son  v.  Metropolitan  Railway,  L.  R.  3  C. 
hand  of  such  a  passenger.  Larson  v.  B.  574;  Metropolitan  Railway  v.  Jackson, 
Boston  Elevated  R.  Co.  (Mass.),  98  N.  3  App.  Cas.  193."  Cashman  v.  New  York, 
E.   1048.  etc.,   R."  Co.,  301   Mass.   355.   87   N.   E.   570. 

34.  St.  Louis,  etc.,  R.  Co.  v.  Ball,  38  38.  Cincinnati,  etc.,  R.  Co.  v.  Cooper, 
Tex.   Civ.   App.   387,   66   S.   W.   879.  120    Ind.    469,    32    N.    E.    340,    16    Am.    St. 

35.  Negligent    ignorance. — Bennett     v.  Rep.  334,  6  L.  R.  A.  241. 
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cause  it  to  be  operated  with  a  due  regard  for  his  safety,  or  adopt_  some  other 
reasonable  precaution  to  avoid  injury  to  him.s^  But  the  earner  is  under  an 
obligation  to  stop  a  train  for  the  purpose  of  rescuing  a  passenger  who  has  fallen 
off,  only  when  it  can  do  so  without  endangering  the  safety  of  its  other  passen- 
gers and  its  servants.*^  This  duty  to  exert  every  practicable  effort  to  rescue  a 
passenger  who  has  fallen  from  a  train,  is  imposed  upon  the  carrier  although  the 
passenger  falls  off,  without  fault  on  his  part  or  that  of  the  carrier,  but  as  the 
result  of  a  pure  accident"  and  even  though  he  falls  ofif  in  consequence  of  his 
own  negligence.42  But  a  carrier  is  not  guilty  of  negligence  in  failing  to  back  up 
a  passenger  train  and  render  aid  to  a  passenger  who  had,  a  short  distance  from 
the  station  to  which  he  had  taken  passage,  fallen  off  from  the  train,  where  a 
brother  and  friends  Hving  in  the  same  town  knew  of  the  accident  before  the 
trainmen,  and  were  taking  active  measures  for  the  relief  of  the  passenger.*  s 

Duty  Applies  to  All  Servants.— When  a  pasenger  falls  from  a  train,  that 
the  conductor  is  in  control  of  the  train  will  not  excuse  any  officer  of  the  train, 
knowing  of  the  fall,  from  using  the  highest  degree  of  care  for  the  safety  of  the 
passenger,  either  in  stopping  the  train,  or  taking  other  prompt  measures,  and 
their  failure  to  exercise  that  care  is  a  failure  of  the  railroad  itself.** 

§  2521.  Duty  to  Care  for  Sick  or  Injured  Passengers.— A  railroad 
company  is  under  obligation  to  give  such  care  to  a  passenger,  who  becomes  sick 
on  its  train,  as  is  fairly  practicable,  with  the  facilities  at  hand,  without  thereby 
unduly  delaying  its  train,  or  unreasonably  interfering  with  the  safety  and  com- 
fort of  its  other  passengers. *5 

Duty  to  Care  for  Infirm  Passenger. — Persons  laboring  under  physical  in- 
firmities, or  otherwise  unable  to  take  care  of  themselves,  who  travel  on  railroad 
trains,  must  provide  proper  assistance  for  themselves,  and  it  is  not  the  duty  of 
the  conductor,  in  the  absence  of  instructions  from  the  company,  to  render  such 
assistance.*® 

§  2  522.  Opportunity  to  Procure  Food. — The  duty  of  a  carrier,  when  its 
train  is  on  time,  to  give  opportunity  to  its  passengers  to  procure  food  at  regular 
eating  stations  is  discharged  when  it  exercises  care  to  furnish  an  opportunity  to 
those  in  ordinary  physical  condition  to  provide  food  for  themselves,  and  it  is 
not  ordinarily  its  duty  to  convey  food  to  infirm  passengers.*"  It  is  the  duty  of 
a  carrier  to  use  due  care  to  furnish  opportunity  to  its  passengers  to  procure  food, 
where  they  are  delayed  by  a  wreck  due  to  its  own  fault,  for  the  delay  calls  on  it 

39.  Cincinnati,  etc.,  R.  Co.  v.  Kassen,  it  and  there  is  a  place  upon  the  train 
49  O.  St.  230,  31  N.  E.  282,  52  Am.  &  where  he  can  be  taken,  where  he  will  be 
Eng.  R.  Gas.  437,  16  L.  R.  A.  674.  comfortable,    so    that    surgeon    can   prop- 

40.  Reed  v.  Louisville,  etc.,  R.  Co.,  20  erly  perform  duties  toward  him,  it  is  the 
Ky.  L.  Rep.  815,  47  S.  W.  591,  44  L.  R.  duty  of  the  railroad  company  to  afford 
A.  823,  rehearing  denied  in  20  Ky.  L.  Rep.  such  facilities  and  aid  in  reaching  that 
990,  48   S.  W.  416,  44  L.   R.  A.  824.  place    as    is    consistent   with   the   duties   of 

41.  See  Cincinnati,  etc.,  R.  Co.  v.  the  officers  of  the  train.  L.  S.  &  M.  S. 
Cooper,  120  Ind.  469,  22  N.  E.  340,  16  Am.  R.  Co.  v.  Salzman,  9  O.  C.  C.  230,  4  O.  C. 
St.   Rep.   334,   6   L.    R.   A.   241.  D.    213,    affirmed    in    52    O    St.    558,   40    N. 

42.  Cincinnati,   etc.,    R.    Co.   v.   Kassen,  E.   891. 

49   O.    St.   230,   31    N.    E.   282,   52   Am.    &  46.    Duty  to  care  for  infirm  passenger. 

Eng.   R.  Cas.  4  27,  16  L.  R.  A.  674.  —Louisville,    etc.,    R.    Co.   v.   Fleming,   82 

43.  Where  passenger  being  cared  for.  Tenn.  (14  Lea)  128.  See  Railroad  z- 
— Knepfle  v.   Cleveland,  etc..  Railway,  23-  Mitchell,  98  Tenn.  27,  40  S.  W.  72. 

^2   O-    C.   D.    660.  It   is   not   the    duty   of   a   railroad   com- 

44.  Duty  applies  to  all  servants.— Brice  pany  to  supply  assistance  to  sick  persons 
jj.  Southern  Railway,  85  S.  C.  216,  67  S.  and  persons  unable  to  take  care  of  them-. 
E.  243,  27  L.  R..A.,  N.  S.,  768.  selves    while    traveling    in    the    company's 

45.  bick  or  injured  passenger.— Rail-  cars.  New  Orleans,  etc.,  R.  Co.  v.  Stat- 
way  Co.  V.  Salzman,  52  O.  St.  558,  40  N.       ham,   42    Miss.    607,    97   Am     Dec    478. 

E.   891    49   Am.   St.   Rep.   745,   affirming   9  47.      Opportunity     to     procure     food.— 

O    C.  C.  230,  4  O.  C.  D.  213.  Texas,   etc.,    R.    Co.   v.    Harrington,   98    S. 

It    the    passenger  s    condition    demands       W.   653,   44   Tex.   Civ.   App.   386. 
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to  see  that  no  injury  comes  to  its  passengers  which  it  may  reasonably  prevent, 
and  its  obligation  depends  on  the  condition  and  environment  of  the  passengers; 
though  a  passenger  can  not  recover  for  the  carrier's  failure  to  act  where  he,  by 
preferring  a  request  either  to  the  employees  of  the  carrier  or  fellow  passengers, 
could  have  procured  necessary  food.*^ 

§  2523.  Stopping  Over  at  Intermediate  Stations. — In  the  absence  of 
any  agreement  to  the  contrary,  the  purchaser  of  a  full-fare  railroad  ticket, 
though  entitled  to  a  passage  unlimited  as  to  time,  is  entitled  to  but  a  continuous 
passage ;  and  he  has  no  right  to  stop  over  at  an  intermediate  station,  and  after- 
wards demand  the  completion  of  the  contract  on  a  later  train.*^     Thus,  it  is 


48.  Texas,  etc.,  R.  Co,  v.  Harrington, 
44   Tex.    Civ.    App.    386,   98    S.    W.    653. 

A  female  passenger,  carrying  a  child, 
boarded  a  train  in  the  morning,  with  a 
reasonable  expectation  of  reaching  her 
destination  by  noon,  according  to  the  car- 
rier's schedule.  The  train  was  delayed  in 
consequence  of  a  wreck.  The  train  sub- 
sequently stopped  at  a  station  where  an 
eating  house  was  maintained  not  far  from 
the  tracks.  Held,  that  the  carrier  was 
not  released  from  failure  to  procure  food 
for  the  passenger  by  the  fact  that  the 
food  was  within  reasonable  reach  of  the 
average  passenger,  unless  by  exer'-ising 
care  she  could  have  procured  food. 
Texas,  etc.,  R.  Co.  v.  Harrington,  98  S. 
W.    653,    44   Tex.    Civ.   App.    386. 

49.  In  absence  of  contract. — Io?va.  — 
Stone  V.  Chicago,  etc.,  R.  Co.,  47  Iowa 
82,    29   Am.    Rep.    458. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Klyman,  108  Tenn.  304,  67  S.  W.  4-72,  56 
L.   R.   A.   769,   91   Am.   St.    Rep.   755 

I'irginia. — Richmond,  etc.,  R.  Co.  v. 
Ashby,   79   Va.   130,    52   Am.    Rep.   620. 

A  ticket  for  transportation  on  a  rail- 
road between  certain  termini,  which  is  si- 
lent as  to  the  time  when  or  within  which 
it  may  be  used,  does  not  authorise  the 
holder  to  stop  over  at  any  point  b*:tween 
such  termini,  and  resume  his  journey 
thereon  on  the  next  or  any  foUowing 
train.     Roberts  v.   Koehler,   30   Fed.   94. 

If  a  passenger,  who  has  purchased  a 
ticket  from  a  railroad  company,  which  is 
silent  on  the  subject  of  his  stopping  over, 
stops  over  before  he  reaches  the  point  to 
which  the  ticket  entitled  him  to  ride,  he 
can  not  resume  his  journey  on  that  ticket. 
Drew  V.  Central  Pac.  R.   Co.,  51  Cal.  425. 

A  railroad  company,  after  having  en- 
tered upon  the  performance  of  the  con- 
tract to  carry  a  passenger,  is  under  no  le- 
gal obligation  to  give  him  a  lay-over 
ticket;  and  he,  after  accepting  such  ticket, 
marked,  "Good  for  thirty  days  only,"  is 
bound  by  the  terms  imposed.  Churchill 
V.  Chicago,  etc.,  R.  Co.,  67  111.  390. 

After  a  passenger  has  bought  his  ticket 
and  taken  a  particular  train,  unless  the 
right  to  stop  over  is  reserved,  the  con- 
tract for  his  transportation  is  an  entirety, 
and  is  at  an  end  when,  without  the  com- 
pany's  consent,   he   stops  before   reaching 


his  destination.  Stone  v.  Chicago,  etc.,  R. 
Co.,  47  Iowa  82,  29  Am.  Rep.  458. 

When  a  passenger  holding  a  ticket 
from  one  point  to  another  .selects  his 
train,  he  has  no  right,  as  a  rule,  to  leave 
it  at  a  way  station,  and  afterwards  enter 
another,  and  proceed  to  his  destination, 
without  procuring  a  ticket  or  payincf  his 
fare  from  the  way  station.  Wilsey  v.  Lou- 
isville, etc.,  R.  Co.,  83  Ky.  511,  7  Ky.  L. 
Rep.  498. 

A  railway  passenger  who  has  purchased 
a  through  ticket  between  two  points,  over 
connecting  railways,  has  no  right  to  leave 
a  train  at  a  way  station,  and  afterwards 
enter  another  train,  and  proceed  to  his 
original  point  of  destination,  without  pro- 
curing another  ticket  or  paying  his  fare. 
McClure  v.  Philadelphia,  etc.,  R.  Co.,  34 
Md.  532,  6  Am.  Rep.  345.  To  the  same 
effect,  Beebe  v.  Ayres  (N.  Y.),  28  Barb. 
275;  Barker  v.  Coflin  (N.  Y.),  31  Barb. 
556;  Shedd  v.  Troy,  etc.,  R.  Co.,  40  Vt.  88. 

A  passenger  who  buys  a  ticket  from 
N.  to  M.,  and  takes  his  passage  in  a  cer- 
t/iin  tiain,  acquires  by  his  contract  a  right 
to  be  carried  from  one  point  to  the  other 
by  lliat  train.  If  he  voluntarily  leave  the 
cars  at  a  way  station,  he  forfeits  all  right 
under  his  contract,  and  his  ticket  or  check 
is  no  evidence  of  payment  of  fare  in  an- 
other train.  State  v.  Overton,  24  N.  J. 
L.   435,   61   Am.    Dec.   671. 

Passengers  have  not  a  right  to  stop  on 
tiie  way,  and  resume  their  journey  on  an- 
otiier  train  in  virtue  of  the  same  ticket. 
A.  sale  of  a  ticket  upon  the  condition  that 
it  shall  only  entitle  the  passenger  to  a 
continuous  journey,  and  a  regulation  that 
passengers  on  such  tickets  shall  not  stop 
over  and  take  other  trains,  are  reasona- 
ble, and  may  be  enforced  bv  putting  a 
passenger  violating  them  off  the  train. 
Terry  v.  Flushing,  etc.,  R.  Co.  (N.  Y.),  13 
Hun    359. 

A  railroad  ticket  containing  on  its  face 
the  words,  "Good  for  this  day  and  train 
only,"  and  dated  of  the  day  issued,  gives 
to  the  passenger  the  right  to  select  any 
train  on  that  day,  but  not  to  ride  part  of 
the  way  on  one  train,  and  the  residue  on 
another.  Gale  v.  Delaware,  etc.,  R.  Co. 
(N.  Y.),  7  Hun  670. 

In  Hamilton  v.  New  York  Cent.  R.  Co., 
51  N.  Y.  100,  it  was  said  that  a  passage  on 
a  ticket  from   one  point  to  another   must 
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held  that  the  term  "good  for  one  seat,"  when  used  in  a  ticket,  means  a  seat  in 
the  train  on  which  the  passenger  enters  to  be  carried,  not  by  different  trains  or 
by  broken  stages,  except  in  case  of  misfortune  or  accident-^o  In  such  cases  it  is 
said  that  the  voluntary  breaking  the  journey  forfeits  the  passenger's  rights 
under  his  ticket.si  And  the  same  rule  applies  to  the  holder  of  a  ticket  issued  by 
a  street  surface  railroad,  good  for  one  fare  between  two  points."'^  A  railroad 
company  has  a  right  to  issue  tickets  with  coupons  attached  entitling  a  passen- 
ger to  a  single  continuous  passage  between  certain  stations  without  the  rights  of 
stopping  at  intermediate  stations.  But  even  if,  under  that  ticket,  the  passenger 
had  a  right  to  stop  at  an  intermediate  station,  he  would  lose  it  if  he  voluntarily 
or  negligently  detached  the  coupons. ^^  And  a  railroad  ticket  sold  at  a  reduced 
rate,  entitling  holder  to  one  continuous  trip  between  two  points,  does  not  entitle 
holder  to  stop  over  at  an  intermediate  station. ^^  Where  the  ticket  does  not 
state  that  it  is  for  a  continuous  passage,  or  that  stop  overs  will  be  allowed,  but 
a  rule  of  the  company  requires  it  to  be  continuous,  of  which  rule,  and  of  the 
difference  in  rate  between  the  two  kinds  of  passage,  plaintiff  is  ignorant,  if  be- 
fore reaching  an  intermediate  station,  plaintiff  is  informed  of  the  rule  and  dif- 


be  continuous  and  that  the  holder  of  the 
ticket  had  no  right  to .  stop  at  an  inter- 
mediate station  and  renew  the  journey  on 
a  different  train. 

A  similar  doctrine,  as  to  the  entirety 
of  the  contract,  was  held  by  the  New 
York  court  of  common  pleas  in  Denny  v. 
The  N.  Y.  Central  &  Hudson  R.  R.,  8 
Alb.    Law    Jr.    239. 

Where  a  person  purchases  a  ticket,  and 
takes  his  passage  upon  a  railroad  train, 
and,  after  the  train  starts  upon  the  road, 
he  gives  up  his  ticket  to  the  conductor, 
he  can  not,  at  an  intermediate  station,  by 
virtue  of  his  subsisting  contract,  leave 
such  train  while  in  the  reasonable  per- 
formance of  the  contract,  and  claim  a  seat 
upon  another  train.  Cleveland,  etc.,  R. 
Co.  V.  Bartram,  11  O.  St.  457,  followed  in 
Hatten  v.  Railroad  Co.,  39  O.  St.  375. 

A  passenger  with  a  ticket,  who,  after 
demanding  a  stop-over  check,  which  is 
refused,  gets  off  at  an  intermediate  sta- 
tion, has  no  right  to  resume  his  journey 
on  this  original  ticket  in  the  afternoon  of 
the  same  day,  on  the  same  train,  with  the 
same  conductor.  Hatten  v.  Railroad  Co., 
39  O.   St.  375. 

A  railroad  ticket,  stating  on  its  face  to 
be  from  one  station  named  to  another 
station  named,  does  not  import  a  right 
to  make  the  journey  between  the  stations, 
by  different  trains,  but  only  by  a  contin- 
uous trip.  Oil  Creek,  etc.,  R.  Co.  v.  Clark, 
73  Pa.  231. 

50.  Good  for  one  seat. — Dietrich  v. 
Pennsylvania  R.  Co.,  71  Pa.  432,  10  Am. 
Rep.  711. 

"That  this  is  the  true  interpretation  of 
the  contract  is  decided  in  State  v.  Over- 
ton, 24  N.  J.  L.  435,  61  Am.  Dec.  671; 
Cleveland,  etc.,  R.  Co.  v.  Bartram,  11  O. 
St.  457;  Johnson  v.  Concord  R.  Corp.,  46 
N  H  313,  88  Am.  Dec.  199,  and  Cheney 
w' Boston,  etc.,  R.  Co.  (Mass.),  11  Mete. 
121,  45  Am.  Dec.  190.  Angell  on  Carri- 
ers, ed.  1808.  sect.  609.  No  cases  are  cited 
to  the  contrary,  and  we   remember  none. 


The  language  of  C.  J.  Green,  on  this 
point,  in  State  v.  Overton,  24  N.  J.  L. 
435,  61  Am.  Dec.  671,  is  so  much  to  the 
purpose  we  quote  it:  'The  question,'  he 
says,  'is  obviously  a  question  of  contract 
between  the  passenger  and  the  company. 
By  paying  for  passage  and  procuring  a 
ticket  from  Newark  to  Morristown,  the 
passenger  acquired  the  right  to  be  car- 
ried directly  from  one  point  to  the  other 
without  interruption.  He  acquired  no 
right  to  be  transported  from  one  point  to 
another  upon  the  route  at  different  times 
and  by  different  lines  of  conveyance,  un- 
til the  entire  journey  was  accomplished. 
The  company  engaged  to  carry  the  pas- 
senger over  an  entire  route  for  a  stipu- 
lated price.  But  it  was  no  part  of  the 
contract  that  they  would  suffer  him  to 
leave  the  train  and  resume  his  seat  in 
another  train  at  any  intervening  point 
upon  the  road.' "  Dietrich  ■;'.  Pennsyl- 
vania   R.    Co.,    71   Pa.    432,    1(1    Am.    Rep. 

51.  Where  plaintiff's  ticket  entitled 
him  only  to  a  continuous  passage  over 
defendant's  railroad,  he  had  no  right  to 
take  a  train  running  only  to  an  inter- 
miediate  point  and  take  pas=;age  therefrom 
on  another  train  that  could  take  him  to 
his  destination,  even  though  the  latter 
train  was  the  one  he  should  have  taken 
in  the  first  instance,  the  voluntary  break- 
ing of  his  journey  forfeiting  his  right  to 
enter  the  second  train  on  his  original 
contract  of  passage.  Gtilf,  etc.,  R.  Co. 
V.  Henry.  84  Tex.  678,  19.  S.  W.  870,  16 
L.   R.  A.   318. 

52.  Same  rule  applies  to  street  roads. 
— Bonasera  v.  Buffalo,  etc..  Tract.  Co., 
118  N.  Y.  S.  748,  63  Misc.  Rep  644,  judg- 
ment affirmed  in  123  N.  Y.  S.  1107,  138 
App.   Div.   917. 

53.  Tickets  with  stop-over  coupons. — 
Hamilton  v.  New  York  Cent.  R.  Co.,  51 
N.  Y.  100. 

54.  Reduced-rate  ticket. — Pierce  v. 
Pennsylvania   Co.,    Fed.    Cas.    No.    11,146. 
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ference  in  rate,  and  is  offered  the  difference  between  the  rate  to  such  station 
and  what  he  has  paid,  which  offer  he  refuses,  and  leaves  the  train  at  the  station, 
the  company  has  done  all  that  is  required  of  it,  and  plaintiff  waives  any  claim 
for  damages  or  right  to  recover  what  he  has  paid.^^  Where  a  passenger  stopped 
over  for  several  months,  he  was  not  afterwards  entitled  to  his  passage  where 
a  regulation  of  the  railroad  company  provides  that  tickets  only  entitled  the 
holder  to  the  passage  on  the  day  of  their  date,  or  as  near  to  it  as  possible,  al- 
though there  had  been  a  usage  allowing  passengers  to  stop  over,  and  he  received 
no  notice  from  his  ticket,  or  otherwise,  of  the  new  regulation.''® 

Exceptions  to  General  Rule. — There  may  be  exceptions  to  the  general  rule 
where,  from  misfortune  or  accident,  without  his  fault,  the  transit  of  a  passen- 
ger is  interrupted,  and  where  he  may  resume  his  journey  afterwards.^''  And 
it  is  held  that  a  railway  passenger,  with  a  ticket  for  a  station  at  which  the  train 
does  not  stop,  has  the  right  to  ride  to  an  intermediate  station  at  which  it  does 
stop. ^8 

Right  under  Agreement. — Where  a  carrier  agrees  to  transport  a  passenger 
between  specified  points,  with  the  right  to  stop  off  at  an  intermediate  point,  and 
there  is  nothing  on  the  face  of  the  ticket  inconsistent  with  such  privilege,  nor 
any  rule  of  the  carrier  shown  contrary  thereto,  nor  knowledge  thereof  by  the 
passenger,  and  the  carrier's  conductor,  denying  the  right  to  stop  off,  takes  up 
the  passenger's  coupon  over  his  objection,  such  passenger  has  a  right  under  his 
contract  to  resume  his  journey  from  the  place  of  stop-over,  though  the  written 
evidence  of  such  contract  is  in  the  hands  of  the  carrier,  and  though  the  con- 
ductor has  denied  his  right  to  stop  off.^s  The  burden  is  on  the  passenger  to 
show  the  existence  of  such  an  agreement.®" 

Ticket  Allowing  Stop  Over. — Of  course  a  passenger  riding  on  a  first-class 
ticket  calling  for  the  right  to  stop  over  "at  all  points"  is  entitled  to  stop  over  at 
intermediate  points.®  ^ 

Train  Not  Scheduled  to  Stop.— A  passenger  having  a  "stop-off"  ticket 
can  not  require  a  train  to  be  stopped  at  a  station  not  on  its  time  table.®^ 

Ticket  with  Division  Coupons.— While  a  system  of  railways,  though  owned 
by  one  company  or  operated  under  one  management,  is  divided  into  separate 

55.  Notice  to  passenger— Offer  to  re-  57.  Dietrich  v.  Pennsylvania  R.  Co. 
fund. — Cheney     v.    Boston,     etc.,    R.     Co.       71  Pa.  432,  10  Am.   Rep.   711. 

(Mass.),   11   Mete.   131,  45  Am.   Dec.   190.  58.     Ticket    for    train    not    stopping    at 

56.  Effect  of  usage — Notice  of  change.  destination. — Richmond,  etc.,  R.  Co.  v. 
— Johnson    v.    Concord    R.    Corp.,    46    N.       Ashby,   79   Va.    130,    52   Am     Rep     620 

H-  fl3.  88  Am.   Dec.   199.  gg.     Right    under    agreement.-Scofield 

Plamtiff,  who  had  a  ticket,  was  a  pas-  ^,   Pennsylvania   Co.,   112   Fed.   855,   50   C 

senger    on    defendants    tram.      The    tram  c.   A.   553,   56   L.   R.   A.   224 
was  delayed  by  a  wreck  ahead,  and  plam-  an      u     j  r  c      c^  ^ 

tiff,   who  was   sick,  on   being  told  by  the  ,         oh   ^t    t    t     .,'?''°.°,    a     '"'^^    ^-    ^^^''' 

conductor   that   the   train  would   probably  '°"'  ^*  !^-  J'  ^-  ^35,  61  Am.  Dec.  671. 
lie   where    it   was   all    night,   asked   for   a  ^l-    Ticket    giving    stop-over    privilege. 

stop-over  ticket,  which  the   conductor  re-  — A    passenger    traveling   on    a   first-class 

fused  to  give  him.     He  left  the  train,  and  round-trip   ticket,    reading   "good   to    stop 

stopped   at   an   hotel   overnight,   and   took  °ff  at   all   points,"   notified   the   conductor 

another    train    in    the    morning.      He    of-  °"   presenting  it   of  his   intention   to   stop 

fered    the    check    he    had    received    from  °ff-      The    conductor    tore    off    the    going 

the  conductor  the  day  before  in  payment  coupon,   and   gave   no   check   or   token   in 

of  his   fare,   which   was   refused.      He   of-  return.      Subsequently,   within   the   life    of 

fered    the    regular    fare,    which    was    re-  the    ticket,   he   resumed   his   journey   with 

fused,    and    an    extra    sum    demanded    for  the     same     conductor,     and     was     ejected 

fare    paid    on    the    cars.      He    refused    to  fro™    the    train    for    failure    to    pay    fare 

pay,     and    was     ejected     from    the     train.  from      the      station     at     which      he      had 

Held    that,    under    the    circumstances,    he  stopped.     Held,  that  he  could  recover  for 

had   a   right,   under   his   original   contract,  a    wrongful    expulsion.      Cherry    v.    Kan- 

to  stop  over  and  take  another  train,  with-  sas,  etc.,  R.  Co.,  52  Mo.  App.  499. 
out    paying    additional    fare.      Wilsey    v.  62.     Train     not     scheduled     to     stop. — 

Louisville,  etc.,  R.  Co.,  83  JCy.  511,  7   Ky.  Dietrich   v.    Pennsylvania    R.    Co.,    71    Pa. 

L.    Rep.   498.  433,    10   Am.    Rep.   711. 
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divisions,  a  ticket  having  attached  to  it  a  coupon  for  each  of  such  divisions  en- 
titles the  holder  thereof  tb  break  his  journey,  and  stop  over  at  the  end  of  each 
division,  and  resume  it  again  upon  the  next  coupon,  provided  this  be  done  within 
the  final  limit  fixed  by  the  ticket,  and  there  be  no  specific  contract  upon  the  ticket 
to  the  contrary /'3 

Ticket  Over  Connecting  Lines. — While  the  purchaser  of  a  common  ticket 
over  connecting  lines  is  not  bound  to  make  a  continuous  journey  from  his  start- 
ing point  to  his  destination,  he  is  obliged,  if  the  contract  so  recjuires,  to  make  a 
continuous  journey  between  each  of  two  points  named  on  a  coupon."*' 

Statutory  Provisions  Regulating  Use  of  Ticket. — The  California  statute 
empowers  the  purchaser  of  a  railroad  ticket  to  ride  from  the  station  at  which 
the  ticket  was  bought  to  the  station  of  destination,  "and  from  any  intermediate 
station  to  the  station  of  destination,"  at  any  time  within  six  months  thereafter, 
under  that  statute  a  purchaser  of  a  ticket  may  stop  at  any  intermediate  station, 
and  resume  his  journey  within  the  six  monthi  to  the  point  named  as  his  desti- 
nation.^■''  And  where  a  railroad  company  maintains  several  depots  in  a  cit  ■, 
each  depot  is  an  "intermediate  station,"  within  the  meaning  of  the  statute.  " 
Nor  is  the  right  of  a  passenger  to  stop  at  an  intermediate  station,  and  resume 
his  journey  affected  by  the  fact  that  the  ticket  bought  by  him  gave  him  the  choice 
of  two  different  routes,  and  he  selected  the  longer  route."' 

Extraterritorial  Effect  of  State  Statute. — A  state  statute  which  declares 
that  the  holder  of  a  railroad  ticket  shall  have  the  right  to  stop  over  at  arty  of 
the  stations  along  the  line  of  the  road,  and  that  his  ticket  shall  be  good  for  a 
passage  for  six  years  from  the  time  it  is  first  used,  applies  only  to  transporta- 
tion within  the  territorial  limits  of  that  state,  and  consequently  does  not  apply 
to  a  ticket  being  used  beyond  the  limits  of  the  state."* 

Rules  Regulating  Right  to  Stop  Off — In  General. — Where  a  passenger 
stopped  over  at  an  intermediate  station  without  complying  with  certain  regula- 
tions of  which  he  was  ignorant,  the  conductor  of  the  train  on  which  he  resumes 
his  journey  need  not  recognize  the  ticket."^ 

Stop-Over  Checks  or  Indorsement. — In  some  cases  the  passenger  is  re- 
quired to  get  a  stop-over  check,  before  he  will  be  permitted  to  continue  his  jour- 
ney on  his  ticket,'''"  and  such  regulations  have  been  held  valid.''' ^     It  would  often 

63.  Ticket  with  division  coupons. —  check,  it  was  proper  to  charge  as  a  mat- 
Spencer  V.  Lovejoy,  96  Ga.  657,  23  S.  ter  of  law  that  the  conductor  on  a  sub- 
E.    S3fl,    51   Am.    St.    Rep.    152.  sequent    train    from    B.    to    'W.    was    not 

64.  Ticket  over  connecting  lines. —  bound  to  accept  the  ticket.  Dixon  v. 
Little  Rock,  etc.,  R.  Co.  v.  Dean,  43  Ark.  :New  England  R.  Co.,  60  N.  E.  581,  179 
539,    51    Am.    Rep.    584._  Mass.   343. 

65.  Statutory  provision  regulating  use  71.  Regulation  valid. — A  regulation  by 
of  ticket. — Cal.  Civ.  Code,  §  490.  Rob-  a  railroad  that  passengers  shall  not  stop 
inson  v.  Southern  Pac.  Co.,  105  Cal.  526,  over  on  the  route  without  obtaining 
38    Pac.    94,    722,    28    L.    R.    A.    773.  Gtop-over      checks      is      valid.      Breen      v. 

66.  "Intermediate     station." — Robinson  Texas,  etc.,  R.  Co.,  50  Tex.  43. 

V.    Southern    Pac.    Co.,    105    Cal.    536,    38  A    railroad     regulation    by    which     one 

Pac.    94,    722,    28    L.    R.    A.    773.  who     has    paid     his    fare     between     two 

67.  Effect  of  right  to  choose  routes.  points,  but  desires  to  stop  over  at  an  in- 
— Robinson  v.  Southern  P'ac.  Co.,  105  termediate  point,  is  required  to  procure 
Cal.   52(1,  38   Pac.  94,  722,  28   L.   R.   A.  773.  a    stop-over    ticket    from    the    conductor, 

68.  Extraterritorial  effect  of  state  stat-  and  present  it  to  the  conductor  of  the 
utes. — Carpenter  v.  Grand  Trunk  R.  Co.,  train  on  which  he  completes  his  jour- 
73  Me.  388,  39  Am.  Rep.  340.  ney,    as    evidence    of   his    right    to    do    so 

69.  Rules  regulating  right  to  stop  off.  without  further  payment,  is  a  reasona- 
— Dunphy  v.  Erie  R.  Co.,  42  N.  Y.  Su-  ble  regulation.  Yorton  v.  Milwaukee, 
per.    Ct.    128.  etc.,    R.    Co.,    54   Wis.    234,    11    N.    'W.    482, 

70.  Where   plaintiff   had   a   ticket    from  41   Am.   Rep.   23. 

W.    to    H.,    and    took   a   train    at   H.,    and  "A     passenger     may     have    a    right     to 

the     conductor     punched     it     twice,     and  transportation    between    certain     statiors 

placed  it  on  the  seat  in  front  of  plaintiff,  because   of  his   connection  with   a   certa'n 

who  stopped  off  at   B.,  a  station  between  ticket,   and  yet,   if  the  ticket  itself  is  not 

H.  and  'VV.,  without  securing  a  stop-over  in    order,    a  Conductor    is    not    bound    to 
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be  impossible  for  a  conductor  to  ascertain  and  decide  upon  the  right  of  a  pas- 
senger except  in  the  usual  simple  and  direct  way.  The  passenger's  right  to 
transportation  is  no  greater  than  the  right  and  duty  of  the  conductor  to  enforce 
reasonable  rules  and  for  the  time  being  the  passenger  must  bear  the  burden 
which  results  from  his  failure  to  have  a  proper  ticket.'^^  In  this  connection  it 
is  said  that  passengers  are  not  presumed  to  know  the  regulations  of  railroad  com- 
panies made  for  the  guidance  of  conductors  of  trains  in  relation  to  stop-over 
privileges,  and  unless  the  passenger  has  actual  knowledge  thereof,  or  the  face 
of  his  ticket  shows  the  rule  requiring  a  stop-over  check,  he  is  entitled  to  rely 
upon  the  representation  of  the  ticket  seller  as  to  what  is  necessary  to  entitle  him 
to  such  privilege.''^  Where  a  regulation  of  the  carrier  requires  a  passenger  to 
get  stop-over  checks,  the  passenger  will  not  be  allowed  to  show  that  it  had  not 
been  required  of  him  on  prior  occasions.'''* 

Time  Limit  on  Stop-Over  Check. — Where  a  passenger  is  given  a  stop-over 
check  limited  to  use  within  a  certain  number  of  days,  he  can  not  resume  his 
journey  after  the  time  limit  expires  although  his  ticket  has  not  expired. ''•' 

Regulation  Requiring  Indorsement. — A  regulation  requiring  persons  de- 
siring to  stop  over  to  have  their  tickets  indorsed  by  the  conductor  is  valid. '^^ 

§  2  524.  Duty  as  to  Passenger  Boarding  Wrong  Train. — In  General. 

— Generally,  where  a  passenger  by  mistake  boards  the  wrong  train,  it  is  the  duty 
of  the  railroad  to  return  him  to  the  place  where  the  mistake  occurred,  or  to  leave 
him  at  some  point  where  he  will  not  be  subjected  to  any  serious  annoyance,  and 
to  return  him  to  the  place  where  he  took  the  wrong  train  by  the  first  returning 
train.'''^  Thus,  it  has  been  held  to  be  a  carrier's  duty  to  carry  an  aged  female 
passenger,  who  has  no  funds,  to  a  certain  station  where  she  had  funds  and 
relatives.'^ 8    And  it  has  been  said  that  the  passenger  should  be  carried  to  a  place 


take  it  in  payment  of  fare.  Bradshaw  v. 
South  Boston  R.  Co.,  135  Mass.  407,  46 
Am.  Rep.  481;  Murdock  v.  Boston,  etc., 
R.  Co.,  137  Mass.  293.  See,  also,  Cole- 
man V.  New  York,  etc.,  R.  Co.,  106 
Mass.  160."  Dixon  v.  New  England  R. 
Co.,    179    Mass.    242,    60   N.    E.    581. 

72.  Dixon  v.  New  England  R.  Co.,  179 
Mass.    342,    60    N.    E.    581. 

73.  Representations  of  ticket  seller. — 
New  York,  etc.,  R.  Co.  v.  Winter,  143 
U.   S.  60.   12   8.   Ct.   356,   36  L.    Ed.   71. 

74.  Evidence  as  to  prior  trips. — Stone 
V.  Chicago,  etc..  R.  Co.,  47  Iowa  82,  29 
Am.  Rep.  458;  Sherman  v.  Chicago,  etc., 
R.    Co..    40    Iowa   45. 

75.  Time  limit  on  stop-over  check. — 
Where  a  stop-over  ticket  is  good  for 
thirty  days,  and  the  holder,  on  stopping 
over,  received  a  check  good  for  ten  days' 
stop  at  such  station,  he  can  not  resume 
his  journey  on  such  check  after  the  ex- 
piration of  the  ten  days,  though  within 
the  thirty.  Kelsey  v.  Michigan  Cent.  R. 
Co.    (N.    Y.),   38   Hun   460. 

76.  Regulation  requiring  indorsement. 
— Beebe   v.   Ayres    (N.   Y.),   28   Barb.   375. 

A  passenger,  by  express  permission  of 
the  conductor,  stopped  over  at  an  in- 
termediate point,  without  having  his 
ticket  indorsed,  as  was  required  by  the 
regulations  of  the  carrier.  On  resuming 
his  journey,  he  stopped  over  at  a  second 
intermediate  station,  without  applying  to 
the  conductor  of  that  train  for  the  in- 
dorsement   of    the    ticket.      On    again    re- 


suming the  journey,  his  ticket  was  not 
recognized,  no  stop-over  having  been  in- 
dorsed thereon.  Held,  that  the  privilege 
granted  by  the  first  conductor  was  ex- 
hausted by  the  first  stop-over,  and  did 
not  authorize  a  second  stop-over  with- 
out compliance  with  the  regulation. 
Denny  v.  New  York,  etc.,  R.  Co.  (N.  Y.), 
5    Daly    50. 

77.  Passenger  boarding  wrong  train. 
—St.  Louis,  etc.,  R.  Co.  v.  Pruitt  (Tex. 
Civ.  App.),  79  S.  W.  598,  writ  of  error 
denied    in    97    Tex.    487,    80    S.    W.    72. 

78.  Duty  to  carry  to  certain  station. — 
Where  a  passenger  informed  the  con- 
ductor of  her  destination  and  route,  and 
was  told  by  him  that  his  was  the  train 
which  she  was  to  take,  and  he  helped 
her  to  board  the  same,  but  when  he  saw 
her  ticket,  after  the  train  had  started, 
discovered  that  she  was  on  the  wrong 
train,  and  compelled  her  to  get  ofif  at 
the  next  station,  in  spite  of  her  advanced 
age,  her  protests  that  she  had  no  money, 
and  her  information  that  if  he  would 
carry  her  to  a  point  some  six  miles  dis- 
tant she  would  be  subjected  to  no  incon- 
venience, as  she  had  friends  and  rela- 
tives there,  whereas  by  being  compelled 
to  get  ofif  at  the  next  station  she  was 
greatly  delayed  and  caused  much  suffer- 
ing and  anguish,  on  account  of  accom- 
modation, hunger,  etc.,  the  duty  of  the 
railroad  was  not  discharged  by  causing 
the  passenger  to  get  of?  at  the  next  sta- 
tion,  and   permitting   her   to   return   with- 
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where  he  could  easily  reach  his  destination  and  obtain  good  accommodations 
rather  than  put  him  off  at  some  other  point  and  against  his  request^® 

§§  2525-2552.  Management  of  Conveyance — §  2  525.  General  Rule. 

— A  carrier  of  passengers  is  bound  to  exercise  care  to  operate  and  manage  its 
conveyance  in  such  a  manner  as  to  prevent  injury  to  passengers,  and  for  a  fail- 
ure to  exercise  the  proper  degree  of  care  in  the  discharge  of  this  duty  the  car- 
rier will  be  liable  in  damages.^"  The  usual  rule  that  a  carrier  of  passengers  is 
required  to  exercise  the  "highest  or  utmost"  degree  of  care  for  the  safety  of 
its  passengers  applies  to  the  operation  of  its  cars  by  a  railroad  company.^i  And 
it  may  be  laid  down  as  the  general  rule  that  every  movement  of  a  passenger 
train  must  be  made  with  reference  to  the  safety  of  passengers,  and  the  utmost 
care  exercised  at  all  times  to  avoid  injury  to  them.^^ 

Amount  of  Diligence  Dependent  upon  Hazard. — The  amount  of  diligence 
to  be  exercised  in  each  case  depends  upon  the^hazard.  The  greater  the  hazard 
the  greater  should  be  the  diligence  exercised.^^ 


out  charge  to  the  place  where  she  got 
on,  but  it  was  the  railroad's  duty  to  carry 
her  to  the  station  where  her  friends  and 
relatives  were.  St.  Louis,  etc.,  R.  Co.  v. 
Pruitt  (Tex.  Civ.  App.),  79  S.  W.  598, 
affirmed   in   98   Tex.   630,   no   op. 

79.  In  an  action  for  injuries  to  a  pas- 
senger resulting  from  her  being  carried 
on  the  wrong  train,  the  court's  charge 
that  if,  after  the  mistake  was  discovered, 
she  asked  to  be  carried  to  a  certain 
point,  from  which  she  could  readily  reach 
her  intended  destination,  and  this  was 
refused,  she  might  recover,  did  not 
charge  that  it  was  negligence  not  to 
grant  her  request.  Writ  of  error.  (Tex. 
Civ.  App.),  79  S.  W.  598,  denied.  St. 
Louis,  etc.,  R.  Co.  v.  Pruitt,  80  S.  W.  72, 
97    Tex.   487. 

Where  a  carrier  sold  a  ticket  to  a  pas- 
senger to  a  station  where  its  train  did 
not  stop,  it  was  its  duty  after  finding  it 
impossible  to  put  her  off  there,  to  leave 
her  at  the  nearest  station  where  she 
could  obtain  comfortable  accommoda- 
tions, and  from  which  she  could  travel 
with  the  least  delay  to  her  destination. 
Texas,  etc.,  R.  Co.  v.  Cole,  66  Tex.  563, 
1   S.   W.   629. 

80.  Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  14  N.  E.  197,  31  Am.  &  Eng. 
R.  Cas.  61,  5  Am.  St.  Rep.  510,  digested 
in  subdivision  B.  of  section  IV  of  note 
to  Chicago  City  R.  Co.  v.  Morse,  197 
111.  327,  64  N.  E.  304,  4  R.  R.  R.  215,  27 
Am.  &  Eng.  R.  Cas.,  N.  S.,  215;  Ken- 
tucky Hotel  Co.  V.  Camp,  97  Ky.  424,  17 
Ky.  L.  Rep.  297,  30  S.  W.  1010;  Costi- 
gand  V.  Warren,  etc.,  R.  Co.,  174  Mass. 
553,   55   N.   E.   317. 

Where  the  evidence  showed  that  the 
engineer  set  the  brakes  on  the  engine  so 
taut  that  when  the  other  cars  moved 
back,  taking  out  the  slack,  the  engine 
could  not  move  with  them,  which  caused 
the  link  or  pin  to  break,  and  that  there 
was  no  one  on  the  train  to  set  the  brakes, 
the  brakeman  having  left  his  post,  de- 
fendant  was   guilty   of   negligence.    Pres- 


cott,  etc.,  R.  Co.  V.  Morris,  123  S.  W.  392, 
92    Ark.    365. 

Derailment  of  railroad  cars. — Where  a 
passenger  is  injured  through  the  negli- 
gence of  a  railway  company  in  operating 
its  trains  so  that  a  car  ran  off  the  tracks, 
the  railway  company  is  liable  for  dam- 
ages. Braunstein  v.  People's  R.  Co. 
(Del.),   2   Boyce   55,  78  Atl.   609. 

A  railroad  company  is  required  to  use 
great  care  in  running  its  passenger 
trains,  or  in  stopping  or  starting  trains 
where  passengers  get  aboard  or  alight. 
Missouri  Pac.  R.  Co.  v.  Foreman  (Tex. 
Civ.  App.),  46  S.  W.  834,  affirmed  in  93 
Tex.    647,    no    op. 

81.  Degree  of  care. — Houston,  etc.,  R. 
Co.  V.  George  (Tex.  Civ.  App.),  60  S.  W. 
313;  Levy  v.  Campbell  (Tex.),  19  S.  W. 
438;  Dallas,  etc.,  St.  R.  Co.  v.  Broad- 
hurst,  28  Tex.  Civ.  App.  630,  68  S.  W. 
315,  affirmed  in  95  Tex.  676,  no  op.;  Cit- 
izens' R.  Co.  V.  Sinclair,  36  Tex.  Civ.  App. 
366,  81  S.  W.  329;  San  Antonio  St.  R. 
Co.  V.  Muth,  7  Tex.  Civ.  App.  443,  27  S. 
W.   753,   affirmed  in   93  Tex.,   719,   no   op. 

The  true  criterion  is  such  a  high  de- 
gree of  care  in  handling  a  train  such  as 
the  one  in  question,  as  would  be  exer- 
cised by  very  prudent,  cautious,  and  com- 
petent persons  under  similar  circum- 
stances. Herring  v.  Galveston,  etc.,  R. 
Co.   (Tex.   Civ.  App.),  108  S.  W.  977. 

Generally,  as  to  the  degree  of  care 
as  affected  by  the  mode  of  conveyance, 
see  'ante,  "Degree  of  Care  Required," 
§§   2390-2342. 

82.  General  rule  as  to  movement  of 
train. — St.  Louis,  etc.,  R.  Co.  v.  Humph- 
reys, 25  Tex.  Civ.  App.  401,  62  S.  W.  791, 
affirmed  in  94  Tex.  710,  no  op. 

83.  Diligence  dependent  upon  hazard. 
—Rapid  Transit  R.  Co.  v.  Strong  (Tex. 
Civ.  App.),  108  S.  W.  394,  citing  Galves- 
ton City  R.  Co.  V.  Hewitt,  67  Tex.  473,  3 
S.  W.  705,  60  Am.  Rep.  33;  Gulf,  etc.,  R. 
Co.  V.  Hodges,  76  Tex.  90,  13  S.  W.  64; 
Houston,  etc.,  R.  Co.  v.  Boozer,  70  Tex. 
530,  8  S.  W.   119,  8  Am.   St.   Rep.  615. 

What   would   constitute   a   high    degree 


1979  EIGHTS,    BTC,    AS   TO    TRANSPORTATION.  §§    2525-2526 

Operation    in    Customary    or    Ordinary   Manner    Not    Proper   Test.-- 

Whether  or  not  trains  had  been  "usually  and  customarily"  operated  as  the  train 
at  the  time  of  the  accident  was  operated  is  not  the  test  by  which  to  measure  the 
care  of  the  railroad  company.** 

Street  railways  are  common  carriers  of  passengers  with  duties  and  re- 
sponsibilities similar  to  those  of  a  railroad  company,  and  are  required  to  exercise 
the  highest  degree  of  care  and  skill  in  the  movement  of  their  cars.*^ 

Application  of  Rule  Regardless  of  Nature  of  Conveyance.— The  fact 
that  a  passenger  accepting  passage  on  a  freight  train  assumes  risks  not  incident 
to  travel  on  a  passenger  train  does  not  relieve  the  carrier  from  exercising  the 
utmost  care  in  the  operation  of  the  train  for  the  safety  of  the  passenger.^^  The 
fact  that  a  passenger  train  carries  the  United  States  mail  can  not  affect  the  obli- 
gation of  the  carrier  in  regard  to  its  proper  operation  for  the  safety  of  pas- 
sengers.*' 

Acts  in  Emergency. — Of  course  it  is  not  necessarily  negligent  for  an  em- 
ployee, when  placed  in  a  position  of  great  danger,  to  do  the  wrong  thing.**  But 
where  the  evidence  tends  strongly  to  show  that  there  was  no  great  danger  to  be 
apprehended  and  that  the  accident  to  the  plaintiff  resulted  because  the  employee 
operated  his  car  in  such  a  manner  as  to  cause  the  plaintiff  to  believe  himself  in 
danger  and  to  act  upon  that  belief,  the  carrier  will  be  liable  for  resulting  in- 
jury.*^ 

§  2  526.  Crowded  Trains  or  Cars. — A  carrier  has  a  right  to  refuse  to  al- 
low a  greater  number  of  passengers  than  can  be  safely  carried  to  get  upon  one 
of  its  cars  or  trains,  and,  if  it  is  unable  to  prevent  the  overcrowding,  it  may  re- 
fuse to  move  the  train  until  the  condition  can  be  remedied.  But  if  the  carrier, 
instead  of  pursuing  that  course,  undertakes  to  transport  all  the  passengers  that 
are  on  board,  whether  in  the  cars  or  on  the  platforms,  it  is  bound  to  take  the 
condition  of  things  into  account  in  the  management  of  the  train,  and  exercise 

of  care  in  starting  a  street  car  stopped  to  have  been  negligent  in  the  highest  de- 
turn  a  switch  where  passengers  were  not  gree  as  directed  towards  a  passenger, 
expected  to  alight  might  not  constitute  and  laid  down  the  usual  criterion  as  to 
such  a  degree  of  care  in  starting  a  car  the  high  degree  of  care  required  of  pas- 
stopped  at  a  place   for  passengers  to  get  sengers. 

aboard    and    alight,    the    amount    of    the  85.  Street  railways.— San  Antonio  St.  R. 

diligence  required  depending  on  the  haz-  Co.  v.   Muth,  7  Tex.   Civ.  App    443    27   S. 

ard    involved.      Rapid    Transit    R.    Co.    v.  w.  752,  affirmed  in  93  Tex.  719,  no  op. 

Strong   (Tex.   Civ.   App.),   108   S.  W.   394.  gg    ^^^  ^^pj;^^  regardless  of  nature  of 

84.    Operation    m    customary    and    ordi-  conveyance.— Hardin  v.   Fort  Worth,  etc., 

nary  manner  not  proper  test.— St.   Louis,  r,   Co.,  33  Tex.   Civ.  App.   448,  77   S    W 

etc.,   R.   Co.  V.   Boyer,   44  Tex.    Civ.   App.  431. 

^■^^u^^j:^'.  ^' ."^°J°'              ,              s      .1,             87.   Mail  trains  subject  to  same  rule.— 
The  fact  that  it  was  customary  for  the       xkt.w ,     t   <.         :■        1        r       -A     A 

employees   of  a   carrier,   in   the   operation  l^J^l"^^ ct    Inn'Tn^'^KT 'q '  W    L.^°" 

of  its   freight  trains,   to  act   as   was   done  ^8  Tex.   Ciy.  App.   503,  67   S.  W.   1085. 

at  the  time  a  passenger  on  a  freight  train  88.    Act    in    position    of    danger.— Grun- 

was    injured    did    not    relieve    the    carrier  feWer   v.    Brooklyn    Heights    R.    Co.,    1S7 

of   the    duty   of   exercising   the   degree    of  N.  Y.  S.  1085,  143  App.   Div.  89. 

care  imposed  on  it  by  law,  under  the  cir-  89.  Negligent  failure  to  avoid  collision. 

cumstances   existing  at  that   time.     Inter-  — A     motorman     suddenly     discovered     a 

national,    etc.,    R.    Co.    v.    Cruseturner,    98  heavy   truck   on   the   track,   and   called   to 

S.  W.   423,  44  Tex.   Civ.  App.   181.  the     passengers     to     jump,     and     himself 

In    Herring   v.    Galveston,    etc.,    R.    Co.  jumped;   plaintiff   being   injured   in   jump- 

(Tex.  Civ.  App.),  108  S.  W.  977,  in  which  ing.-    Th'e    car    did    not    strike    the    truck 

the    test   given    to    the    jury    by    the    trial  hard    enough    to    do    any    damage.      Held 

court  in  its  charge  was  "the  ordinary  and  that,    as    the    event    showed    that    the    car 

usual    movement   of   said    train,"    that   is,  could   have   been   stopped   before    striking 

the  freight  train   on  which  appellant  was  the    truck,    the    motorman    was    negligent 

riding,   the   appellate   court   in    disapprov-  in  not  attempting  to  stop  the  car.    Grun- 

ing    such    charge    held    that    the    ordinary  felder  v.  Brooklyn  Heights  R.  Co.,  127  N. 

and  usual  movements  of  that  train  might  Y.   S.   1085,   143   App.   Div.   89. 
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additional  care  commensurate  with  the  perils  and  dangers  surrounding  the  pas- 
sengers by  reason  of  the  overcrowded  condition  of  the  cars.^"'  But  a  passenger 
in  such  cases  it  seems  assumes  any  risk  of  danger  naturally  to  be  expected  from 
such  overcrowded  condition. ^^  Thus,  it  is  said  that  a  passenger  boarding  a 
crowded  street  car  assumes  the  resulting  inconvenience,  but  the  carrier  is  not 
relieved  from  the  duty  to  use  due  care  for  the  safety  of  the  passengers.^^  If, 
on  the  other  hand,  the  car  became  overcrowded  after  plaintiff  entered  it,  by  his 
act  in  pushing  through  the  crowd  to  the  back  platform  before  the  car  stopped, 
he  passed  from  a  position  of  safety  inside  the  car  to  the  very  place  where  the 
overcrowding  was  likely  to  be  dangerous  to  him.  Under  these  circumstances, 
he  can  not  complain  as  against  the  defendant  on  account  of  the  acts  of  mem- 
bers of  the  crowd. 9^  It  has  been  held  that  when  a  street  car  company  stops  its 
cars  when  they  are  so  crowded  with  passengers  that  seats  are  not  obtainable, 
and  permits  passengers  to  get  on  and  to  ride  on  the  platforms  and  footboards 
of  the  cars,  it  is  guilty  of  gross  negligence  in  running  the  cars,  when  in  that 
condition,  so  close  to  the  intersection  of  a  switch  with  the  main  track  that  the 
cars  on  each  track  can  not  pass  without  injury  to  the  passengers.^* 


90.  Lynn  v.  Southern  Pac.  Co.,  103  Cal. 
7,  36  Pac.  1018,  34  L.  R.  A.  710.  See 
Oliver  v.  Louisville,  etc.,  R.  Co.,  43  La. 
Ann.  804,  9  So.  431,  47  Am.  &  Eng.  R. 
Cas.  576. 

Employees  in  charge'  of  a  street  car,  so 
crowded  that  some  of  the  passengers  are 
required  to  stand,  are  bound  to  operate 
the  car  in  view  of  that  fact.  Kebbe  v. 
Connecticut  Co.,  85  Conn.  641,  84  Atl.  329, 
Ann.  -Cas.    1913C,    167. 

Where  a  street  railway  loads  its  cars 
so  as  to  fill  the  standing  room  inside  and 
the  footboard  outside,  care  of  the  pas- 
sengers' safety  must  be  proportionate  to 
the  dangers  to  which  they  are  exposed. 
La  Barge  v.  Union  Elect.  Co.,  138  Iowa 
691,  116  N.  W.  816,  19  L.  R.  A.,  N.  S., 
313. 

When  plaintifl  entered  defendant's  ele- 
vated street  car,  it  was  so  crowded  that 
she  could  not  obtain  a  seat  and  was  com- 
pelled to  stand  in  the  vestibule,  and  when 
the  car  stopped  to  permit  passengers  to 
alight  the  conductor  told  plaintiff  that 
she  was  blocking  the  passageway  and 
must  stand  aside  to  permit  other  passen- 
gers to  alight,  and  in  the  jostling  which 
accompanied  the  efforts  of  the  other  pas- 
sengers to  alight  plaintiff  was  pushed  off 
the  car.  Held,  that  the  company  was  re- 
quired to  exercise  the  highest  degree  of 
care  for  plaintiff's  safety  which  was  con- 
sistent with  a  similar  duty  to  the  other 
passengers,  and  it  was  not  negligent  un- 
der the  circumstances,  so  as  to  make  it 
liable  for  plaintiff's  injuries.  McCumber 
V.  Boston  Elev.  R.  Co.,  93  N.  E.  698,  307 
Mass.   559. 

91.  Lehberger  v.  Public  Service  R.  Co., 
79    N.   J.    L.   134,   74   Atl.    273. 

Where  decedent  boarded  the  crowded 
front  platform  of  a  horse  car,  and  the 
driver  with  an  involuntary  motion,  re- 
sulting from  the  necessity  of  properly 
managing    his     horses,     pushed     decedent 


from  the  platform,  there  was  no  liability 
on  the  part  of  the  carrier.  Dubnow  v. 
New  York  City  R.  Co.,  107  N.  Y.  S.  739, 
122  App.    Div.   723. 

92.  Lobner  v.  Metropolitan  St.  R.  Co., 
101  Pac.  463,  79  Kan.  811,  21  L.  R.  A., 
N.    S.,   972. 

Passengers  who  choose  to  take  pas- 
sage on  a  street  car  which  is  so  crowded 
that  they  have  to  stand  on  the  rear  plat- 
form or  on  the  steps,  and  thereby  block 
the  exit  from  the  car,  assume  all  incon- 
veniences incident  thereto,  including  that 
of  alighting  when  necessary  to  allow  a 
proper  exit  for  passengers  who  wish  to 
get  off.  Jacobs  v.  West  End.  St.  R.  Co., 
178   Mass.   116,   59   N.    E.   639. 

A  street  car  passenger,  who  voluntarily 
entered  a  crowded  car,  knowing  that  she 
could  not  get  a  seat  and  might  have  to 
stand  in  the  vestibule,  assumes  any  risk 
of  injury  incident  to  the  crowded  condi- 
tion of  the  car,  including  the  risk  from 
alighting  temporarily  to  enable  other  pas- 
sengers to  leave  the  car,  even  though  she 
were  not  negligent  in  entering  it.  Mc- 
Cumber V.  Boston  Elev.  R.  Co.,  93  N.  E. 
698,  107  Mass.  559. 

93.  Lehberger  v.  Public  Service  R.  Co., 
79    N.   J.    L.    134,   74   Atl.    273. 

A  declaration  alleging  that  plaintiff  was 
a  passenger  on  a  street  car  which  defend- 
ant permitted  to  be  crowded,  so  that 
plaintiff,  desiring  to  alight,  had  to  push 
his  way  through  the  crowd,  but  while  on 
the  platform  preparing  to  alight,  before 
the  car  stopped,  he  was  pushed  off  by 
the  crowd  and  injured,  and  alleging  that 
the  accident  was  caused  by  defendant 
permitting  the  car  to  become  crowded, 
states  no  cause  of  action.  Lehberger  v. 
Public  Service  R.  Co.,  79  N.  J.  L.  134, 
74   Atl.   373. 

94.  Topeka  City  R.  Co.  v.  Higgs,  38 
Kan.  375,  16  Pac.  667,  34  Am.  &  Eng.  R. 
Cas.   539,   5   Am.    St.    Rep.   754. 


1981  RIGHTS,    ETC.,    AS    TO    TRANSPORTATION.  §§    2527-2528 

§  2527.  Running  Trains  or  Cars  in  a  Manner  Calculated  to  Alarm 
Passengers. — A  railroad  or  street  railway  company  may  be  chargeable  with 
negligence  in  managing  its  trains  or  cars  in  a  manner  which  is  calculated  to  cause 
reasonable  apprehension  of  danger  on  the  part  of  the  passengers.  Thus  a  pas- 
senger on  a  street  car  has  been  allowed  to  recover  damages  for  physical  injury 
resulting  from  fright  which  was  caused  by  negligently  running  the  car  across 
the  track  of  an  intersecting  cable  road,  in  front  of  a  near  and  rapidly  approach- 
ing train. ^5  But  when  a  passenger,  while  in  a  state  of  panic  or  fear,  jumps  from 
a  train  or  street  car  and  is  injured,  the  company  is  liable  only  if  the  panic  or  fear 
was  caused  or  inspired  by  some  word  or  act  of  an  employee  of  the  company, 
which  could  be  construed  as  negligence  calculated  to  alarm  the  passenger  and 
cause  his  act.^^    • 

§  2  528.  Avoiding  Dangers  Encountered    during    the    Journey. — It  is 

said  to  be  the  duty  of  a  carrier  of  passengers  to  keep  its  cars  under  control,  and 
slow  up  where  danger  is  imminent,  and  where  by  so  doing  accident  may  be 
avoided.^''  Thus,  it  has  been  held  that  where  the  habitual  use  of  a  gateway  is 
known  to  the  carrier  and  the  danger  of  collision  is  probable,  it  is  the  duty  of 
those  in  charge  of  a  traction  car  to  approach  such  place  with  the  car  under  full 
control,  and  particularly  so  when  the  footboard  next  to  the  gateway  is  crowded 
with  passengers. 8^  While  passenger  carriers  are  not  responsible  for  accidents 
resulting  from  the  act  of  God  or  the  public  eneniy,^^  a  railroad  company  may, 
nevertheless,  be  liable  for  the  negligence  of  its  servants  having  charge  of  a  train 
in  failing  to  anticipate  dangers  from  these  causes,  and  in  not  managing  the  train 
accordingly.!  When  the  servants  of  a  railroad  company  in  charge  of  a  train 
have  notice  that  there  has  been  an  unusual  and  extraordinary  storm  at  a  par- 
ticular point  along  the  road,  it  is  their  duty  to  inform  themselves  as  to  whether 
it  is  safe  to  complete  the  trip,  and  to  exercise  care  in  passing  the  point  of  prob- 
able danger.2     A  railroad  company  has  been  held  liable  to  a  passenger  for  in- 

95.  Purcell  v.  St.  Paul,  etc.,  R.  Co.,  48  evidence  was  insufficient  to  establish  neg- 
Minn.  134,  50  N.  W.  1034,  53  Am.  &  Eng.  ligence  on  the  part  of  defendant.  Chi- 
R.  Cas.  611,  16  L.  R.  A.  303.  cago,   etc.,   R.   Co.  v.   Felton,   135    111.  458, 

96.  Kleiber  v.  People's  R.  Co.,  107  Mo.  17  N.  E.  765,  33  Am.  &  Eng.  R.  Cas.  533, 
240,  17  S.  W.  946,  53  Am.   &  Eng.   R.   Cas.  reversing    24    111.    App.    376. 

531,  14  L.  R.  A.  613.     See  Reary  v.  Louis-  97.     Anticipating     danger. — Baldwin     v. 

ville,   etc.,   R.   Co.,  40   La.  Ann.   33,  3   So.  People's  R.  Ci.   (Del.),  7  Pen.  81,  76  Atl. 

390,   34   Am.    &   Eng.   R.    Cas.   377,   8   Am.  1088,  judgment   affirmed   in  72  Atl.   979. 

St     Rep.    497.         ,.,,..„,.  98.   Madl   v.    Chicago    City   R.    Co.,   167 

A  tram  upon  which  plamtm  s  mtestate  \\\    App    487 

rw\rnrri  'point' whereXfe'^a:  God   o'^l  iT'^F  "^'^^'"'^33^7    ^^^     °' 

a  curve   in   the   track.      It   was   night   and  ^od   or   Public   Enemy,     §   3377. 

snow    was    falling.      Not    long    after    the  ^}-  Sawyer  v.   Hannibal,   etc.,   R.   Co.,   37 

train    had    been    stopped    the    passengers  Mo-    340,    90   Am.    Dec.    382;    Andrews    v. 

saw  the  head  light  of  an  engine  attached  Chicago,    etc.,    R.    Co.,    86    Iowa    677,    53 

to   a   snow   plow,   which   was    rapidly   ap--  N.  W._  399,   53   Am.   _&   Eng.   R.   Cas.   252. 

proaching    from    the    rear,    really    on    a  Liability    for   negligence    in    operation 

parallel  track,  but  apparently  on  the  same  concurring  with  unprecedented  rainfall  to 

track    as    that    on    which    the    train  was  ?ape   accident.— Where,   in  an   action   for 

standing.      At   the   same   time   the   engine  injuries   to   a   passenger,    the    carrier   was 

in  front  of  the  passenger  train  gave  sev-  guilty  of  neghgence  in  operating  its  tram, 

eral  sharp,  quick  whistles,  which  the  pas-  which    concurred   with    an    unprecedented 

sengers     understood     to    be      signals      of  rainfall,    constituting    an    act    of    God,    in 

alarm,      Plaintiff's    intestate,    along    with  causing  the  wreck  in  which  plaintiff  was 

another     passenger,     jumped     from      the  injured,   the   carrier  was   liable.      Chicago, 

train  and  was  run  into  by_  the  advancing  etc.,  R.  Co.  v.  Cam,  84  S.  W.  682,  37  Tex. 

snow  plow,  receiving  injuries  from  which  Civ.   App.   531. 

he  subsequently  died.     There  was  no  evi-  2.    Ellet    v.    St.    Louis,    etc.,    R.    Co.,    76 

dence  showing  the  purpose  of  the  whistles  Mo.    518,    13    Am.    &    Eng.    R.    Cas.    183; 

or   explaining   their   meaning,   and   it   was  Louisville,   etc.,   R.   Co.  v.  Thompson,   107 

not   shown   that   they   were    intended    for  Ind.  443,  8  N.  E.  18,  9  N.  E.  357,  37  Am. 

the    passengers.      It    was    held    that    the  &  Eng.   R.   Cas.  88,  57  Am.  Rep.  120. 
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juries  sustained  in  consequence  of  the  negligence  of  its  servants  in  running  a 
train  dangerously  close  to  a  washout,  and  failing  to  use  due  diligence  to  remove 
the  passengers  from  the  vicinity  of  the  danger.^  But  an  elevated  railway  com- 
pany can  not  be  charged  with  negligence  in  continuing  to  run  its  trains  during 
a  blizzard,  unless  it  is  shown  that  the  situation  is  such  that  the  running  of  trains 
is  inconsistent  with  the  exercise  of  the  high  degree  of  care  which  carriers  owe 
their  passengers.*  And  it  has  been  held  that  where  there  is  merely  a  scintilla 
of  evidence  that  a  defendant  railroad  was  guilty  of  negligence  in  running  a  train 
through  a  wind  storm,  and  the  presumption  of  negligence  arising. from  the  de- 
railment is  overcome  by  proof,  a  judgment  of  nonsuit  is  proper.^ 

§  2529.  In  Passing  Through  Tunnels. — In  passing  through  tunnels  of 
any  considerable  length  a  train  should  ordinarily  be  lighted,  and  the  windows, 
doors,  and  even  the  ventilators  should  be  closed  to  prevent  the  otherwise  in- 
evitable discomfort  from  smoke,  cinders,  and  gas.  In  a  case  in  which  it  ap- 
peared that  when  defendant's  train,  upon  which  plaintiff  was  a  passenger,  passed 
through  a  long  tunnel,  the  coaches  were  rendered  very  uncomfortable  in  conse- 
quence of  the  doors  being  left  open,  and  plaintiff,  who  was  sitting  near  the  front 
door  of  one  of  the  coaches,  was  injured  while  attempting  to  close  the  door,  it 
was  held  that  defendant  was  liable.* 

§  2530.  In  Running  Trains  or  Cars  on  Wrong  Track. — A  street  railway 
company  which  operates  its  cars  on  double  tracks  between  which  are  erected 
trolley  poles,  and  which  has  equipped  its  cars  with  guards  on  the  side  next  to 
the  poles,  may  at  times  find  it  necessary  to  run  a  car  on  the  wrong  track  so  that 
passengers  are  deprived  of  the  protection  of  the  guards,  and  it  can  not  be  said 
as  a  matter  of  law  that  it  is  negligence  to  do  so ;  the  question  of  the  carrier's  neg- 
ligence must  be  determined  by  the  jury  from  all  the  facts  and  circumstances  ex- 
isting at  the  time.'  But  it  has  been  held  that  a  belt  line,  with  north  and  south- 
bound tracks,  that  backs  a  train  north  over  the  southbound  track  without  a  head- 
light on  the  caboose,  and  without  the  usual  signals  for  preventing  danger,  is 
guilty  of  gross  negligence.^ 

§  2  531.  In  Approaching  Switch  Apparently  Misplaced.— If,  when  a 
train  approaches  a  switch,  the  engineer  discovers  that  the  switch  is  apparently 
misplaced,  he  should  at  once  make  every  effort  to  stop  the  train  as  soon  as  pos- 
sible." 

3.  Southern  Pac.  Co.  ^'.  Tarin,  108  Fed.  the    roadbed.-      On    the    contrary     it     ap- 

734    47  C    C    A    648    54  L.  R.  A.  340.  peared  that  to  all  external  appearance  the 

I    Connelly   v.    nknhattan    R.    Co.,    142  roadbed    and    track    were    sound    and    in 

N    Y.  377,  37  N.  E.  463,  reversing  68  Hun  good    order,    r.nd    that    the    train    at    the 

i'ifi    2'?   N    Y    S    88  Ume.  was  running  at  but  little   over  halt- 

'      .       ■      '  r-.'       '  -c-  u        <-       x>    n^     CO  speed,  not  by  reason  of  any  apprehended 

5.  Pierce  v.  Great  Falls,  etc.,  R.  Co.,  33  ^^^^^^^  ^^^  ^^  prevent  passing  a  place  at 

Mont.   445,   56   Pac.   867.  which   it  was   intended  to  take   on  wood. 

In  an  action  to  recover  for  injuries  sus-  j^^   verdict   for   plaintiff   was   set   aside   on 

tained  by  plaintiff  in  consequence   of  the  j],g   ground   that   it   was   contrary   to   the 

derailment    of    the    car    in    which    he    was  evidence.      International,    etc.,    R.    Co.    v. 

riding,   the   testimony   showed  that   about  Halloren,   53   Tex.   46,   3   Am.    &   Eng.   R. 

three    or   four   hours   before   the    accident  q^s.  343,  37  Am.  Rep.  744. 

happened,   an   unprecedentedly   heavy   fall  g.    Western   Maryland   R.    Co.   v.   Stan- 

of  rain  occurred  in  the  immediate  locality  jgy^   g^   mj    266,   18  Am.   &   Eng.  R.   Cas. 

of  the  accident,  but  that  it  had  not  been  306,  48  Am.  Rep.  96. 

sufficient,   even   on  that  part   of  the   road,  ^     Citizens'  St.  R.   Co.  v.  Hoflbauer,  33 

to  stop  or  impede  the  regular  running  of  j   ^    ^        g        gg  ^_  g    ^^ 

the   trains.     The   evidence    did    not   show  „      -eV     ■                v                ,.        d     r^ 

that  the  agents  and  employees  in  charge  8      Fleming     z,.     Kansas,    etc.,     R.    Co., 

of    this    particular    train,    either    from    in-  89  Mo.  App.   I.i9. 

formation   or    their   personal   observation,  9.    New  York,  etc.,  R.  Co.  v.  Daugherty 

had   notice    of  the   character   of  the   rain  (Pa.),  11  Wkly.  Notes  Cas.  437,  6  Am.  & 

fall  in  that  locality,  or  of  the  damage  to  Eng.  R.  Cas.  139. 


1-9^3  RIGHTS,    ETC.,    AS    TO    TRANSPORTATION.  §§    2532-2534 

§  2532.  Omission  of  Signals  Required  by  Statute. — Statutes  which  re- 
quire a  whistle  to  be  blown,  or  a  bell  to  be  rung,  when  a  train  approaches  stations 
or  stopping  places,  crossings,  etc.,  so  far  as  they  apply  to  persons,  are  intended 
primarily  for  the  benefit  of  the  traveling  public,  passengers  at  stations  i"  and  oth- 
ers who  have  a  right  to  be  warned  of  approaching  trains,  for  their  personal  pro- 
tection against  injury.  The  observance  of  the  statutory  precautions  may,  of 
course,  sometimes  be  of  advantage  to  passengers  on  the  trains  in  preventing  such 
accidents  as  collisions  and  derailments,  but,  ordinarily,  such  passengers  are  not 
included  in  the  letter  or  spirit  of  these  statutes ;  they  do  not  need  signals  of  warn- 
ing for  their  protection,  and,  therefore,  the  statutes  can  not  be  construed  as  in- 
tended for  their  benefit.  Accordingly,  although  the  servants  in  charge  of  a  train 
fail  to  ring  the  bell,  or  blow  the  whistle  at  intervals,  when  approaching  a  station, 
as  required  by  statute,  a  passenger  on  the  train  who  is  not  injured  in  an  accident, 
such  as  a  collision,  to  which  the  omission  of  the  statutory  duties  contributes,  but 
in  an  accident  to  which  the  omission  does  not  contribute,  can  not  urge  the  failure 
to  discharge  the  duty  to  establish  the  carrier's  negligence. ^^ 

§  2533.  Moving  Disabled  Trolley  Car. — While  a  disabled  car  was  being 
pushed  by  another  car  behind  it,  the  trolley  pole  of  the  disabled  car,  at  a  point 
where  defendant's  track  was  crossed  at  right  angles  by  that  of  another  company, 
jumped  its  own  wire,  struck  and  broke  the  wire  of  the  cross  line,  thus  caused 
the  accident  by  which  plaintiff  was  injured.  There  was  testimony  that  the  proper 
course,  under  such  circumstances,  was  to  tie  down  the  trolley  pole  of  the  disabled 
car,  and  that  in  this  case  the  conductor  was  told  by  the  conductor  of  the  rear 
and  operating  car  to  do  so,  but  he  refused  or  neglected.  A  judgment  for  plain- 
tiflf  was  sustained,  the  reviewing  court  holding  that  the  trial  court  was  right  in 
refusing  a  peremptory  instruction  for  defendant  and  leaving  the  case  to  the 
jury.i2 

§  2534.  Absence  of  Driver  or  Motorman  from  Post  of  Duty. — The  act 

of  a  driver  or  motorman  in  charge  of  a  street  car  in  leaving  his  post  of  duty 
where  his  presence  is  necessary  for  the  safety  of  the  passengers,  may  amount  to 
negligence  for'  the  consequences  of  which  the  carrier  is  liable.  ^^  ^he  principle 
has  been  applied  in  cases  where  injuries  have  arisen  from  the  sudden  starting,^* 
or  running  away  of  the  car  or  team,^^  as  well  as  where  the  injury  was  caused  by 

10.  Somer  v.  Boston,  etc.,  R.  Co.,  141  fendant's  cars  by  the  driver,  the  corn- 
Mass.  10,.  6  N.  E.  84.  plaint    alleged,     in    substance,     that     the 

11.  Alabama,  etc.,  R.  Co.  v.  Hawk,  72  driver,  after  changing  the  team  from  one 
Ala.  113,  18  Am.  &  Eng.  R.  Cas.  194,  47  end  of  the  car  to  the  other,  upon  reach- 
Am    Rep    403  '"&    'he    end    of    the    line,    left    the    team 

12.  Schenkel  v.  Pittsburgh,  etc.,  Tract.  fA"'J'f"?,  ^'°""  ^"•^,  Y*"*  '°J^  J^'",  '-^^^ 
r^  iQi  Pa  ISP  4d  At1  1072  ^"°  °'  '""^  <^^'''  ^"d  that,  while  the  driver 
Co.,   194  Pa.  182,  44  Atl.   1072.                                 ^^^   ^^   ^j^^   ^^^^   platform,    the   team    sud- 

13.  A  motorman,  in  charge  of  a  car  jenly  started  forward,  throwing  plaintiff 
loaded  with  passengers,  who  sets  his  from  the  car,  and  injuring  her  It  was 
brakes,  turns  off  his  power,  permits  his  held  that  the  complaint  stated  a  cause  of 
car  to  descend  an  11  per  cent  grade  with-  action.  Evansville  St.  R.  Co  v  Mead- 
out  a  guiding  hand,  leaves  his  controller  Q^g^  ^3  j^kJ,  ^pp.  155,  41  N.  E.  398 
surrounded  by  passengers,  any  one  of  15,  Running  away  of  car.— Where 
whom  may  release  the  brakes  or  turn  on  plaintiff's  wife  was  a  passenger  on  de- 
the  power  at  will,  and  goes  so  far  from  fendant's  street  car,  whose  driver  left  it 
his  post  of  duty  that  he  can  not  return  standing  in  the  street  without  tying  the 
thereto  until  the  car  has  sped  a  distance  mules,  who  ran  away,  and,  in  attempting 
of  four  or  five  blocks,  without  some  con-  to  get  off  the  car,  she  was  thrown  to  the 
trolling  necessity  for  such  action  on  his  ground,  the  defendant  is  liable  for  the 
part,  is  guilty  of  gross  and  inexcusable  damages.  Texarkana  St.  R.  Co.  v.  Hart 
neglect.      Mooney    v.    Seattle,    etc.,    Rail-  (Tex.  Civ.  App.),  36  S.  W.  435. 

way   (Wash.),   92   Pac.   408.  A    stage    driver   who    leaves    his    horses 

14.  In  an  action  to  recover  damages  in  the  road,  unfastened  and  unattended, 
for  injuries  to  a  child  ten  years  old,  who  is  guilty  of  negligence,  and  a  passenger 
had   been   invited   to   ride   on    one   of   de-  who  is   injured  by  their  running  away   is 
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the  act  of  some  third  person  or  other  agency  during  the  driver's  negligent  ab- 
sence from  his  post  of  duty.^^ 

§  2535.  Speed  of  Trains  or  Cars. — In  the  absence  of  statutory  regulation 
the  speed  at  which  a  train  or  street  car  is  run  is  a  matter  which  must  necessarily 
be  left  to  the  regulation  and  control  of  the  carrier,  subject  to  liability  for  running 
the  conveyance  at  such  a  rate  of  speed  as  amounts  to  negligent  management.  In 
other  words,  railway  and  street  railway  companies  are  permitted  to  run  their 
trains  and  cars  at  such  high  rate  of  speed  as  under  all  the  surrounding  circum- 
stances and  the  conditions  of  the  conveyance,  track,  etc.,  shall  comport  with  the 
obligation  to  exercise  a  high  degree  of  care  for  the  safety  of  passengers. ^'^  And 
where  this  is  done  the  carrier  can  not  be  liable  for  an  injury  which  results  from 
the  passenger's  own  negligence. ^^  And  it  is  held  that  a  passenger  assumes  the 
risk  of  the  lurching  or  rocking  of  trains  in  passing  rapidly  over  curves  on  the 
road.i"  But  it  is  no  defense'  to  an  action  for  personal  injuries  to  a  street  car 
passenger,  by  rounding  a  curve  at  too  high  a  speed,  to  show  that  such  speed  was 
usual,  where  it  was  not  unavoidable.""  It  follows  that  the  fact  that  a  train  or 
car  is  run  at  a  high  rate  of  speed  is  not  alone  sufficient  to  show  negligence;  for 
even  a  high  rate  of  speed,  if  the  condition  of  the  tracks  and  machinery  will  per- 


entitled  to  recover.  Gallagher  v.  Bowie, 
06  Tex.  365,  17  S.  W.  407. 

A  motorman  who  was  in  sole  charge 
of  an  electric  car,  in  passing  a  switch, 
alighted  without  shutting  off  the  power 
and  went  back  to  readjust  the  trolley, 
which  had  to  be  done  from  the  rear  of 
the  car.  After  having  readjusted  the 
trolley  with  some  difficulty  he  started  on 
a  run  for  the  front  end  of  the  car,  but 
stumbled  and  fell  and  was  unable  to  re- 
gain his  place  on  the  car,  which  ran 
down  a  hill  and  was  derailed.  Plaintiff's 
intestate,  who  was  a  passenger  on  the 
car  received  injuries  from  which  she  died. 
It  was  held  that  even  though  it  was  not 
negligence  to  have  only  one  man  in 
charge  of  the  car,  if  the  man  in  charge 
could  have  stopped  the  car  by  shutting 
off  the  power,  and  changed  the  trolley 
to  the  proper  wire,  it  was  negligence  for 
him  to  leave  the  motor  with  the  power 
on,  and  the  car  in  motion,  to  go  to  the 
other  end  of  the  car  to  adjust  the  trolley. 
"The  fall  of  the  motorman  while  attempt- 
ing to  return  to  the  front  platform  was 
accidental,  but  it  was  not  accidental  that 
but  one  man  was  put  in  charge  of  the 
car  when  two  were  required,  or  that  the 
one  man  did  not  stop  the  car  to  adjust 
the  trolley,  if  the  adjustment  could  be 
made  in  that  way."  Redfield  v.  Oakland, 
etc.,  R.  Co.,  110  Cal.  377,  43  Pac.  832, 
1063. 

16.  In  an  action  to  recover  for  injuries 
sustained  by  a  child  nine  years  of  age 
who  fell  from  the  front  platform  of  a 
street  car,  or  was  thrown  therefrom  by 
another  boy,  while  the  driver  had  gone 
inside  of  the  car  to  eat  his  breakfast,  it 
was  held  that  it  was  negligence  for  the 
driver  needlessly  to  withdraw  from  the 
front  platform,  leaving  the  platform  and 
another  boy  thereon,  and  it  was  negli- 
gence not  to  be  there  ready  to  stop  the 
team  when  the  plaintiff  fell,  or  was 
thrown  by  the  other  boy  off  the  platform 


upon  the  track  in  front  of  the  car,  the 
two  boys  engaging  in  a  scramble  to  drive 
the  horse,  the  reins  having  been  left 
within  their  reach.  Metropolitan  St.  R. 
Co.  V.  Moore,  83  Ga.  453,  10  S.  E.  730,  41 
Am.   &  Eng.  R.  Cas.  340. 

17.  Indianapolis,  etc.,  R.  Co.  v.  Hall, 
106   111.  371,   12  Am.   &  Eng.  R.  Cas.  146. 

A  street  railroad  company  must  use 
reasonable  care  to  regulate  the  speed  of 
its  cars,  so  as  not  to  endanger  passen- 
gers. Indiana  Union  Tract.  Co.  v.  Love 
(Ind.),   99   N.   E.   1005. 

18.  A  carrier  operating  its  train  at  the 
ordinary  rate  of  speed  is  -not  liable  to  a 
passenger  thrown  from  the  back  plat- 
form, on  which  he  was  riding,  while  the 
train  was  on  a  curve,  on  the  ground  that 
the  train  was  operated  at  a  dangerous 
rate  of  speed.  Crawford  v.  Louisville, 
etc.,    R.    Co.    (Ky.   App.),    132   S.   W.   320. 

Where  a  passenger  on  an  electric  car 
seated  on  the  floor  between  the  seats 
with  his  feet  on  the  running  board  fell 
off  while  the  car  was  rounding  a  curve 
at  the  speed  usual  under  ordinary  cir- 
cumstances does  not  show  negligence  on 
the  part  of  the  company.  Wenzel  v.  City, 
etc.,  R.   Co.,  64  W.  Va.  310,  61  S.   E.   1001. 

19.  Assumption  of  risk  from  lurches, 
etc.— Norfolk,  etc.,  R.  Co.  v.  Rhodes,  109 
Va.   176,  63  S.   E.  445. 

But  in  an  action  to  recover  for  injuries 
received  by  plaintiff,  while  a  passenger 
on  defendant's  cable  car,  by  being  thrown 
from  the  car  by  a  jerk  when  rounding  a 
curve,  the  evidence  showing  that  the  jerk 
was  caused  by  a  speed  which  was  no 
more  than  necessary  to  carry  the  car 
around  the  curve,  it  was  held  that  de- 
fendant was  not  liable.  Hite  v.  Metro- 
politan St.  R.  Co.,  130  Mo.  133,  31  S.  W. 
363,  33  S.  W.  33,  51  Am.  St.  Rep.  555. 

20.  Speed  usual. — Witters  v.  Metro- 
politan St.  R.  Co.  (Mo.  App.),  133  S. 
W.  38. 
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mit  it  without  increasing  the  peril  to  passengers,  will  not  be  negligence. ^^  Thus, 
ihe  mere  fact  that  a  train  or  street  car  was  being  run  at  an  unusual  rate  of  speed 
is  not  of  itself  sufficient  to  show  negligence. ^^  And  the  schedule  time  of  a  train 
is  of  no  importance  in  determining  negligence  projtimately  causing  its  derail- 
ment, by  which  a  passenger  is  injured.^^  Of  course  a  rate  of  speed  may  be  dan- 
gerous and  negligent  per  se.^"*  And  the  speed  of  a  vehicle  may  be  so  great  when 
taken  in  connection  with  the  character  of  the  road,  the  condition  of  the  means 
of  conveyance,  and  the  various  other  conditions  necessarily  affecting  the  ques- 
tion of  safety,  and  rendering  the  ordinary  risks  and  dangers  incident  to  the  par- 
ticular mode  of  transportation  materially  greater,  that  the  carrier  will  be  charge- 
able with  negligence. 2s  And  in  this  connection  it  is  held  that  the  servants  of  a 
carrier  are  charged  with  knowledge  of  the  condition  of  the  carrier's  railroad 
track  at  a  point  where  excessive  speed  would  be  likely  to  cause  derailment. ^^ 
Thus,  a  high  rate  of  speed  may  amount  to  negligence  in  running  a  train  over  a 
track  which  is  not  in  good  condition, ^'^  in  running  a  train  upon  a  switch, ^s  in 


21.  Norfolk,  etc.,  R.  Co.  v.  Ferguson, 
79  Va.  341. 

What  constitutes  negligence  in  run- 
ning.— The  mere  speed  of  motion  of  the 
train,  or  the  fact  that  the  train  is  "behind 
time,"  is  not,  per  se,  evidence  of  negli- 
gence. Norfolk,  etc.,  R.  Co.  v.  Ferguson, 
79  Va.  341. 

Chicago,  etc.,  R.  Co.  v.  Lewis,  145  111. 
67,  33  N.  E.  960,  58  Am.  &  Eng.  R.  Cas. 
126,  wherein  it  was  said  that  to  submit 
to  the  jury  the  simple  question  of  whether 
the  speed  at  which  a  train  was  run  was 
so  high  and  dangerous  as  to  amount  to 
negligent  management  of  the  train,  with- 
out proof  of  the  condition  of  the  road- 
way and  machinery,  or  other  attending 
circumstances  affecting  the  safety  of  the 
train,  was  to  give  unbridled  and  unguided 
license  to  find  any  speed  they  might  re- 
gard dangerous  to  be  negligent  manage- 
ment. 

Speed  of  forty-five  miles  per  hour  held 
not  negligent. — Hoskins  v.  Northern 
Pac.   R.   Co.,   39   Mont.   394,   102   Pac.   988. 

22.  Perry  v.  Malarin,  107  Cal.  363,  40 
Pac.  489;  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley,  38  M-'ch.  537,  31  Am.  Rep.  321; 
Chesapeake,  etc.,  R.  Co.  v.  Clowes,  93 
Va.    189,    24    S.    E.    833. 

23.  Schedule  immaterial. — Hoskins  v. 
Northern  Pac.  R.  Co.,  39  Mont.  394,  102 
Pac.  988. 

24.  St.  Louis,  etc.,  R.  Co.  v.  Savage, 
163  Ala.   55,   50  So.   113. 

25.  Means  of  conveyance  condition  of 
track,  etc. — Whether  a  given  rate  of 
speed  constitutes  negligence  of  a  carrier 
depends  on  the  surrounding  circum- 
stances of  each  case.  Elgin,  etc..  Tract. 
Co.  V.  Wilson,  120  111.  App.  371,  judg- 
ment affirmed  75  N.  E.  436,  217  111.  47. 

In  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  caused  by 
a  car  being  thrown  from  the  track  by  rea- 
son of  the  breaking  of  a  wheel,  it  ap- 
peared that  the  train  was  running  at  the 
rate  of  sixteen  or  twenty  miles  per  hour, 
Vvhere  the  schedule  rate  was  four  miles; 
that  the  air  brakes  were  defective,  but 
for     which     the      engineer     might     have 


stopped  the  train;  that  the  rails  were  old 
and  battered,  the  ties  rotten,  and  the 
roadbed  rough  and  uneven.  Held,  that 
these  facts  warranted  the  jury  in  finding 
the  company  negligent.  Texas,  etc.,  R. 
Co.  V.  Hamilton,  66  Tex.  92,  17  S.  W.  406, 
26  Am.  &  Eng.  R.   Cas.  182. 

The  defendant  railway  company  agreed 
to  carry  a  lumber  company's  employees 
to  and  from  work,  and,  while  one  of  its 
employees  was  riding  on  a  car  which 
was  being  pushed  in  front  of  the  engine 
at  a  speed  of  15  to  20  miles  per  hour,  the 
car  was  derailed  by  running  over  a  hog, 
and  the  employee  was  killed.  Held,  that 
the  evidence  was  sufficient  to  sustain  a 
verdict  that  defendant  was  guilty  of  neg- 
ligence. Trinity  Valley  R.  Co.  v.  Stew- 
art   (Tex.   Civ.  App.),   63  S.  W.   1085. 

26.  Servants  chargeable  with  knowl- 
edge.— Houston,  etc.,  R.  Co.  v.  Cheatham, 
53  Tex.   Civ.  App.   1,  113  S.  W.  777. 

2?.  Chicago,  etc.,  R.  Co.  v.  Lewis,  145 
111.  67,  33  N.  E.  960,  58  Am.  &  Eng.  R. 
Cas.  126;  Texas,  etc.,  R.  Co.  v.  Hamilton, 
66  Tex.  92,  17  S.  W.  406,  26  Am.  &  Eng. 
R.  Cas.  182;  Texas  Trunk  R.  Co.  v.  John- 
son, 75  Tex.  158,  13  S.  W.  482,  41  Am.  & 
Eng.  R.  Cas.  122;  Galveston,  etc.,  R.  Co. 
V.  Snead,  4  Tex.  Civ.  App.  31,  23  S.  W. 
277. 

Evidence,  in  an  action  for  injury  to  a 
passenger  while  passing  from  one  car  to 
another,  held  to  authorize  a  finding,  in 
view  of  the  condition  of  the  track,  that 
the  train  was  running  at  a  negligent  rate 
of  speed.  Galveston,  etc.,  R.  Co.  v.  Pa- 
tillo,  101  S.  W.  492,  45  Tex.  Civ.  App.  572. 

Imprudent  rate  of  speed. — A  railroad 
company  is  liable  for  any  casualty  which 
may  occur  from  running  with  greater 
speed  than  is  prudent,  or  on  account  of 
collisions  with  obstructions  which  the 
engineer  or  conductor  saw  or  might  have 
seen,  or  which  he  might  have  avoided  by 
the  most  skillful  and  prompt  use  of  all 
the  means  in  his  power.  Nashville,  etc., 
R.  Co.  V.  Messino,  31  Tenn.  (1  Sneed) 
330. 

28.  Central,  etc.,  R.  Co.  v.  Johnston, 
106   Ga.   130,  32  S.   E.  78,   13  Am.   &  Eng. 


§  2535 


CARRIERS. 


1986 


running  a  train  or  street  car  at  a  high  rate  of  speed  around  a  curve, ^^  in  running 
a  street  car  upon  a  swing-bridge  when  there  is  danger  that  the  rails  may  be  out 
of  line,""  in  running  a  train  over  a  bridge  which  is  not  able  to  support  a  rapidly- 
moving  train, 31  in  approaching  a  down  grade  on  a  street  railway  track  which  is  , 
slippery  from  snow,  rendering  it  difficult  to  control  the  car,^^  and  in  running  a 
train  of  passenger  street  cars  down  a  steep  grade  at  a  very  great  and  dangerous 
speed. 83  It  may  amount  to  negligence  to  run  a  train  at  a  high  rate  of  speed  over 
a  portion  of  the  road  which  is  especially  liable  to  be  rendered  dangerous  by  the 
intrusion  of  cattle  on  the  track. 34'  And  in  approaching  a  point  where  the  road 
may  have  been  rendered  unsafe  by  a  recent  storm,  the  engineer  knowing  of  the 
storm,  and  apprehending  injury  to  the  road,  the  speed  of  the  train  should  be 
regulated  accordingly.^s  Approaching  a  crowded  station  at  a  high  rate  of  speed 
may  amount  to  negligence,^^  especially  when  the  train  is  running  on  a  track  in- 
tervening between  the  station  house  and  a  train  which  is  taking  on  or  letting 
off  passengers. 3'^  It  may  be  negligence  to  run  a  train  which  contains  improperly 
loaded  cars  at  a  high  rate  of  speed. 3*    The  question  as  to  whether  a  particular 


R.  Cas.,  N.  S.,  386;  Seelig  v.  Metropolitan 
St.  R.  Co.,  18  Misc.  Rep.  383,  41  N.  Y. 
S.  656,  75  N.  Y.  St.  Rep.  1042. 

In  an  action  for  injuries  to  a  passen- 
ger by  the  wreck  of  a  train,  alleged  to 
have  been  caused  by  an  open  and  de- 
fective switch  and  the  excessive  speed  of 
the  train,  held,  that  under  the  evidence 
the  questions  of  the  negligence  of  the 
defendant  in  failing  to  use  due  care  as 
to  the  condition  of  the  switch,  and  of  its 
employees  in  operating  the  train  and  al- 
lowing the  switch  to  remain  open,  were 
for  the  jury.  Texas,  etc.,  R.  Co.  v.  Clip- 
penger,  106  S.  W.  155,  47  Tex.  Civ.  App. 
510. 

If  a  carrier  in  entering  a  switch  runs 
its  car  with  unusual  force  and  speed  and 
with  a  speed  and  force  highly  calculated 
to  overturn  or  destroy  the  equilibrium  of 
passengers  standing  upon  the  platform 
and  aisle  of  the  car,  negligence  as  a  ques- 
tion of  fact  is  established.  Ruch  v.  Au- 
rora, etc.,  R.  Co.,  150  111.  App.  329,  pe- 
tition stricken  out  for  certiorari,  Aurora, 
etc.,  R.  Co.  V.  Ruch,  243  111.  474,  90  N.  E. 
924. 

29.  California. — Johnsen  v.  Oakland, 
etc.,  R.  Co.,  137  Cal.  608,  60  Pac.  170; 
Samuels  v.  California  St.  Cable  R.  Co., 
124  Cal.  294,  56  Pac.  1115;  Lynn  v.  South- 
ern Pac.  Co.,  103  Cal.  7,  36  Pac.  1018,  34 
L.  R.  A.  710;  Mitchell  v.  Southern  Pac. 
R.  Co.,  87  Cal.  62,  25  Pac.  245,  11  h.  R.  A. 
130. 

Georgia. — Macon,  etc.,  R.  Co.  v.  Barnes, 
113    Ga.   313,   38   S.    E.   756. 

Illinois. — Elgin  City  R.  Co.  v.  Wilson, 
56   111.  App.   364. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Mil- 
ler, 141  Ind.  533,  37  N.  E.  343,  58  Am.  & 
Eng.   R.    Cas.   304. 

Nebraska. — East  Omaha  St.  R.  Co.  v. 
Gbdola,  50  Neb.  906,  70  N.  W.  491. 

New  York. — Werle  v.  Long  Island  R. 
Co.,  98  N.  Y.  650,  31  Am.  &  Eng.  R.  Cas. 
439;  Lucas  v.  Metropolitan  St.  R.  Co.,  56 
App.  Div.  405,  67  N.  Y.  S.  833;  Francisco 


V.  Troy,  etc.,  R.  Co.,  88  Hun  464,  34  N. 
Y.  S.  859,  68  N.  Y.  St.  Rep.  793. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Clowes,   93   Va.   189,  24   S.   E.   833. 

Where  a  motorman  of  a  street  car  fails 
to  sufficiently  slow  down  his  car  in 
rounding  a  curve,  and  a  passenger  stand- 
ing on  the  platform  is  thrown  out  by 
the  consequent  jolting,  the  railroad  com- 
pany is  liable.  McMahon  v.  New  Or- 
leans R.,  etc.,  Co.,  53  So.  857,  127  La. 
544,   33   L.   R.  A.,   N.   S.,   346. 

30.  White  v.  Milwaukee  City  R.  Co., 
61  Wis.  536,  31  N.  W.  534,  18  Am.  &  Eng. 
R.   Cas.  313,  50  Am.   Rep.  154. 

31.  Louisville,  etc.,  R.  Co.  v.  Pedigo, 
108  Ind.  481,  8  N.  E.  637,  37  Am.  &  Eng. 
R.    Cas.   310. 

32.  Danville  St.  Car  Co.  v.  Payne  (Va.), 
34   S.    E.   904. 

33.  Bishop  V.  St.  Paul,  etc.,  R.  Co.,  48 
Minn.  36,  50  N.  W.  927.  See,  also,  Wil- 
kerson  v.  Corrigan  Consol.  St.  R.  Co.,  36 
Mo.  App.  144.  Compare  Feary  v.  Metro- 
politan St.  R.  Co.,  162  Mo.  75,  62  S.  W. 
452. 

34.  St.  Louis,  etc.,  R.  Co.  v.  Stewart, 
68  Ark.  606,  61  S.  W.  169,  30  Am.  &  Eng. 
R.  Cas.,  N.  S.,  571,  83  Am.  St.  Rep.  311; 
Brown  v.  New  York,  etc.,  R.  Co.,  34  N. 
Y.  404;  Sullivan  v.  Philadelphia,  etc.,  R. 
Co.,  30  Pa.  234,  73  Am.  Dec.  698. 

35.  Andrews  v.  Chicago,  etc.,  R.  Co., 
86  Iowa  677,  53  N.  W.  399,  52  Am.  &  Eng. 
R.   Cas.   252. 

36.  Peyton  v.  Texas,  etc.,  R.  Co.,  41 
La.  Ann.  861,  6  So.  690,  41  Am.  &  Eng. 
R.  Cas.  550,  17  Am.  St.  Rep.  430.  See 
Gulf,  etc.,  R.  Co.  V.  Morgan,  36  Tex.  Civ. 
App.  378,  64   S.  W.  688. 

37.  Terry  v.  Jewett,  78  N.  Y.  388,  af- 
firming 17  Hun  (N.  Y.)  395.  See  §  II, 
D.,  6,  b,  of  note  to  Muhlhause  v.  Mon- 
.gahela  St.  R.  Co.,  301  Pa.  337,  50  Atl. 
940,  3  R.  R.  R.  131,  25  Am.  &  Eng.  R. 
Cas.,   N.   S.,   131. 

38.  Keating  v.  Detroit,  etc.,  R.  Co., 
104  Mich.  418,  63  N.  W.  575,  2  Am  & 
Eng.   R.   Cas.,   N.   S.,   223. 
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rate  of  speed  amounts  to  negligence  is  usually  a  question  for  the  jury  under  all 
the  circumstances  of  the  case.^"  Thus,  it  has  been  held  that  it  was  a  question  for 
the  jury  whether  it  was  negligence  on  the  part  of  a  street  railway  company  to 
run  a  crowded  electric  car,  carrying  passengers  on  the  rear  platform,  at  the 
rate  of  fifteen  or  twenty  miles  an  hour  down  a  grade  and  around  a  sharp  curve. *'^' 
Obviously  the  speed  at  which  a  train  is  run  at  the  time  of  an  accident  can  njot 
be  considered  upon  the  question  of  negligence  unless  it  can  be  connected  with 
the  accident.  Thus  where  an  accident  resulted  from  the  breaking  of  the  side- 
rods  of  an  engine,  and  it  was  not  shown  that  the  rate  of  speed  at  which  the  train 
was  running  would  have  tended  to  contribute  to  the  breaking,  it  was  held  that 
negligence  could  not  be  predicated  upon  the  speed  of  the  train. *i  A  motorman 
on  a  street  car  must,  if  possible,  descend  a  grade  at  such  reasonable  speed  as  to 
enable  him  to  retain  control  of  the  car  and  use  all  means  to  stop  or  check  it  in 
case  of  danger  of  collision,  and  if  he  does  so  the  company  is  not  liable  for  inju- 
ries from  collision,  if  the  car  was  properly  equipped  for  its  control. *2  It  has 
been  held  that  an  instruction  which  defined  a  safe  rate  of  speed  by  its  compari- 
son with  the  velocity  "practised  before,  with  the  tacit  consent  of  the  community, 
and  without  accident,"  assumed  a  false  criterion,  and  was  erroneous.*^ 

Violation  of  Speed  Laws. — It  has  been  held  that  street  railway  company 
in  nmning  its  trains  at  a  rate  of  speed  prohibited  by  law  is  guilty  of  negligence 


39.  Andrews  v.  Chicago,  etc.,  R.  Co., 
86  Iowa  677,  53  N.  W.  399,  52  Am.  & 
Eng.    R.   Cas.   253. 

Thus,  it  has  been  held  that  the  trial 
court  properly  refused  defendant's  re- 
quest for  an  instruction  to  the  effect  that 
a  railway  company  has  the  right  to  pro- 
pel its  train  over  its  road  at  such  rate  of 
speed  as  it  sees  fit;  that  no  rate  of 
speed  is  negligence  per  se  or  of  itself; 
and  that  if  the  jury  should  find  that,  at 
the  place  where  the  accident  occurred, 
the  railroad  track  was  in  good  repair,  the 
ties  sound,  the  rails  of  suitable  character 
and  in  safe  condition,  properly  spiked  and 
fastened  to  the  ties  with  proper  eleva- 
tion, the  running  of  the  train  at  a  high 
rate  of  speed  would  not  be  an  act  of  neg- 
ligence. Louisville,  etc.,  R.  Co.  v.  lones, 
108    Ind.    551,    9    N.    E.   476. 

In  action  by  a  passenger  on  a  freight 
train  to  recover  for  injuries  received  by 
the  derailment  of  the  train,  the  defendant 
requested  the  following  instruction:  "A 
railroad  company  has  a  right  to  propel 
its  trains  over  its  road  at  a  reasonable 
rate  of  speed,  and  when  its  track  is  in 
good  and  safe  condition,  and  the  cars 
properly  equipped  and  in  safe  condition, 
except  as  to  latent  defects,  which,  by  the 
highest  degree  of  skill  and  care,  could 
not  be  discovered,  it  would  not  be  neg- 
ligence per  se  to  run  the  train  at  a  rate 
of  speed  of  forty  miles  an  hour.''  The 
court  refused  to  give  the  instruction  as 
asked,  but  modified  it  by  adding  "pro- 
vided that,  under  all  the  circumstances 
of  a  given  case,  such  rate  of  speed  was 
reasonable  and  a  safe  one,"  and  gave  the 
instruction  as  modified.  On  appeal,  in 
sustaining  this  action  of  the  trial  court, 
the  reviewing  court  said:  "Whether  it 
would    be    correct    as    applied    to    a    pas- 


senger train  we  need  not  stop  to  inquire, 
for  we  are  here  dealing  with  an  injury 
received  upon  a  freight  train.  *  *  *  \Ye 
think  many  circumstances  might  exist, 
even  where  the  track  was  in  good  and 
safe  condition  and  the  cars  properly 
equipped,  which  would  render  such  a  rate 
of  speed  negligence.  The  train  might  be 
of  unusual  size,  the  cars  improperly 
loaded,  or  loaded  beyond  their  capacity, 
or  there  might  be  at  the  particular  place 
dangers  of  collisions  with  stock  because 
the  track  was  not  fenced,  or  dangers  of 
collisions  with  teams  at  crossings  on  ac- 
count of  the  absence  of  warnings,  or 
many  other  circumstances  which  would 
render  it  imprudent  and  unsafe  to  run 
a  freight  train  at  such  a  rate  of  speed." 
Pennsylvania  Co.  v.  Newmeyer,  129  Ind. 
401,  38  N.  E.  860,  53  Am.  &  Eng.  R.  Cas. 
454. 

40.  Reber  v.  Pittsburg,,  etc.,  Tract.  Co., 
179  Pa.  339,  36  Atl.  245,  57  Am.  St.  Rep. 
599. 

41.  Beery  v.  Chicago,  etc.,  R.  Co.,  73 
Wis.    197,    40    N.    W.    687. 

In  Citizens'  R.  Co.  v.  Wade,  40  Tex. 
Civ.  App.  561,  91  S.  W.  645,  affirmed  in 
101  Tex.  631,  no  op.,  it  was  held  that  the 
evidence  was  sufficient  to  show  that  the 
motorman  operating  the  car  immediately 
before  and  at  the  time  of  the  accident, 
negligently  ran  the  same  at  an  excessive 
rate  of  speed,  and  that  the  appellee's  in- 
juries were  the  proximate  result  of  such 
negligence  on  the  part  of  appellant. 

42.  Speed  consistent  with  control  of 
vehicle. — Eaton  v.  Wilmington  City  R. 
Co.,  1   Boyce's   (24  Del.)   435,  75  Atl.  869. 

43.  Cleveland,  etc.,  R.  Co.  v.  Newell,  75 
Ind.  542,  8  Am.  &  Eng.  R.  Cas.  377.  Com- 
pare Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  Am.  Rep.  719. 
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per  se.**  Signals  of  the  approach  of  a  train  will  not  exonerate  the  carrier  from 
the  charge  of  running  its  train  in  violation  of  a  speed  ordinance,  since  such  viola- 
tion would  raise  a  presumption  that  the  rate  of  speed  was  the  cause  of  striking  a 
person  awaiting  another  train.*^'  But  it  would  seem  that  as  municipal  ordinances 
fixing  the  speed  of  street  cars  are  for  the  benefit  of  persons  crossing  the  track 
and  not  for  passengers,  a  violation  of  such  ordinances  would  not  raise  an  impu- 
tation of  negligence  per  se  in. favor  of  an  injured  passenger.^e  However,  the 
running  of  a  train  or  street  car  at  a  speed  prohibited  by  law  is  at  least  evidence 
of  negligence.  It  has  even  been  held  proper  to  refuse  an  instruction  that  a  pro- 
vision in  the  ordinances  by  which  the  franchise  of  an  electric  railway  is  granted 
limiting  the  speed  of  cars,  can  have  no  effect  upon  the  question  as  to  whether  the 
speed  at  which  cars  are  run  outside  of  the  municipal  lines  amounts  to  negli- 
gence.*' It  being  provided  by  statute  that  every  steam  vessel  shall,  when  in  a 
fog,  go  at  moderate  speed,  the  theory  that  full  speed  is  the  safest  speed  can  not 
justify  a  violation  of   the  statutory  rule.**     • 

Speed  Resulting  from  Defective  Machinery. — A  motorman  is  not  neg- 
ligent because  of  the  excessi^'e  speed  of  his  car  resulting  from  defective  ma- 
chinery, preventing  him  from  controlling  it.*^ 

Uniformity  of  Speed. — The  motorman  of  an  electric  street  car  is  not  bound 
to  maintain  a  uniform  speed,  even  though  the  car  is  within  a  few  hundred  feet 
of  a  stopping  place  for  which  a  signal  has  been  given. 5° 

§§  2536-2539.  Jerks  and  Jolts  of  Trains  or  Cars— §  2536.  Manage- 
ment of  Train  in  General. — It  is  the  duty  of  railroads  to  operate  their  pas- 
senger trains  so  as  to  avoid  unnecessary  jars  and  lurches  that  may  injure  pas- 
sengers.^^  And  it  seems  that  sudden,  violent,  and  unusual  jerks  or  jars  of  a  pas- 
senger train  by  which  a  passenger  is  injured  may  authorize  the  conclusion  that 
the  railroad  company  was  negligent  in  the  operation  of  such  train,  and  render 
it  liable  to  the  passenger  injured,  in  the  absence  of  contributory  negligence  on 
the  part  of  the  latter.^^  It  is  not  necessary  for  the  train  servants  to  know  ex- 
actly how  their  negligence  would  operate  to  the  injury  of  the  passenger.  It  is 
sufficient  if  they  do  not  exercise  the  care  that  very  cautious  and  prudent  men 
would  exercise  under  the  circumstances,  and  a  passenger,  not  himself  in  fault, 
is  thereby  injured. ^^     But  passengers  assume  the  risks  naturally  and  reasonably 

44.  Weber  v.  Kansas  City  Cable  R.  49.  Defective  machinery. — South  Cov- 
Co.,  100  Mo.  194,  12  S.  W.  804,  13  S.  W.  ington,  etc.,  St.  R.  Co.  v.  Barr,  147  Ky. 
587,  41   Am.   &   Eng.   R.   Cas.   117,   18   Am.       549,   144  S.   W.   755. 

St.  Rep.  541,  7  L.  R.  A.  819.  50.     McGann    v.    Boston    Elev.    R.    Co., 

A  carrier's  breach  of  Civ.   Code,   §   501,  199  Mass.  446,  85  N.   E.  570,  18  L.  R.  A., 

limiting    the    spe'ed    of    electric    cars    to  N.  S.,  506. 

eight   miles    an    hour,     alleged     to     have  51.    Management  of  train  in  general. — 

caused   injury    to   a   passenger,    is     negli-  Flucks    v.    St.    Louis,    etc.,    R.    Co.    (Mo. 

gence    per    se,    v/hich,    in    the    absence    of  App.),  122  S.  W.  348. 

evidence   that  plaintiff's   own  act   or   con-  52.      Sudden     and     unusual     jerks. — Ft. 

duct    contributed    proximately   to    the    in-  Worth,   etc.,   R.   Co.   v.   White    (Tex.   Civ. 

jury,   is   sufficient  to   sustain   a  verdict   in  App.),   51   S.  W.   855,  affirmed  in  93   Tex. 

his   favor.     James  v.   Oakland  Tract.   Co.,  683,  no  op.     See,  also,  St.   Louis,  etc.,   R. 

10   Cal.   App.   785,   103   Pac.   1083.  Co.  v.  Humphreys,  35  Tex.  Civ.  App.  401, 

45.  Signals  as  exoneration.— CoUison  62  S.  W.  791,  affirmed  in  94  Tex.  710,  no 
V.  Illinois  Cent.  R.  Co.,  239  111.  532,  88  N.  oP-!  Missouri  Pac.  R.  Co.  v.  Foreman 
E.  251.  (Tex.   Civ.  App.),  46  S.  W.  834,  affirmed 

46.  Municipal     ordinance  —  Purpose.—  in  93  -Tex.  647,  no  op. 

Walker  v.   Metropolitan  St.  R.   Co.    (Tex.         ^^-     S':   ^ouis,     etc.,     R.     Co.   v.     Huin- 

Civ.  App.),  151  S.  W.  1143.  P^;eys,   25   Tex.    Ciy.   App.   401,   63   S.   W. 

._     X             „         -1,7     ^   o.  .       T,     n           ^91>  affirmed  m  94  Tex.  710,  no  op. 

.  w    ?°5r',i    P        1"^   ^b  I     •  f-^°-'  Carriers   must    use   a   very   high   degree 

%    C       \^^'                         '  ^^'       °f    ^""'^    t°     ^^°'^     injuring     passen|ers 

K.  („as.  500.  through  sudden  jerks,  jars,  or  lurches   of 

48.    Clare    v.    Providence,  etc..     Steam-       the    cars.      Birmingham    R.,    etc.,    Co.    v. 

ship   Co.,   20  Fed.   535.  Yates,  169  Ala.  381,  53  So.  915. 
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§    2536 


incident  to  the  operation  of  the  mode  of  conveyance  employed  by  the  carrier.^'' 
Hence  the  carrier  is  not  responsible  for  the  consequences  of  concussions  which 
are  usual  and  ordinarily  incident  to  the  management  of  the  train.  This  limita- 
tion of  the  carrier's  responsibility,  though  applicable  irrespective  of  the  charac- 
ter of  the  train,  is  most  frequently  expressed  in  actions  for  injuries  to  passen- 
gers on  freight  trains ;  and  it  is  said,  in  effect,  that  a  passenger  upon  a  freight 
train  who  is  injured  in  consec[uence  of  a  jolt,  caused  by  coupling  cars,  which 
is  usual  and  reasonably  necessary  in  the  management  of  freight  trains,  has  no 
cause  of  action  against  the  carrier.^'^  There  may  exist  such  negligence  on  the 
part  of  the  carrier  in  jerking  and  jolting  passengers  on  a  freight  train  as  to  be 
actionable  in  case  of  injury. ^^  g^t  ^he  mere  fact  that  the  jolting  of  the  train 
whereby  a  passenger  on  a  mixed  freight  and  passenger  train  is  injured  is  usual 
does  not  necessarily  relieve  the  company  from  liability,  nor  does  the  fact  that  it 
is  unusual  necessarily  impose  liability  on  the  company. ^^  And  whether  or  not 
the  jerks  and  jolts  causing  the  injury  complained  of  are  unusual  and  unneces- 
sary in  the  movement  of  the  train  at  the  time,  should  be  left  to  the  jury  in  light 
of  the  facts. "''*    So  is  the  question  whether  the  sudden  movement  of  a  train  con- 


54.  Houston,  etc.,  R.  Co.  v.  Harris 
(Tex.  Civ.  App.),  130  S.  W.  550.  See 
ante,  "Liability  for  Negligence  —  As- 
sumed   Risk,"    §§    3280-3288. 

55.  Runnels  v.  Houston,  etc.,  R.,  Co., 
(Tex.   Civ.  App.),   50  S.  W.   172. 

One  who  voluntarily  takes  passage 
upon  a  freight  train  is  entitled  to  look 
for  only  such  security  as  that  mode  of 
conveyance  is  reasonably  expected  to 
render.  In  such  a  case  if  he  receives  an 
injury  while  on  board  the  train  by  rea- 
son of  a  jolt  or  jar  such  as  is  usual  and 
necessary  in  the  operation  of  a  train  of 
that  character,  he  can  not  recover 
if  the  exercise  of  extraordinary  dili- 
gence on  the  part  of  the  part  of  the 
company  is  established.  Crine  v.  East 
Tennessee,  etc.,  R.  Co.,  84  Ga.  651,  11  S. 
E.  555;  Ball  v.  Mabry,  91  Ga.  781,  18  S. 
E.  64;  Central,  R.  Co.  v.  Smith,  76  Ga. 
309,  2  Am.  St.  Rep.  31;  Central,  etc.,  R. 
Co.  V.  Lippman,  110  Ga.  665,  36  S.  E. 
202,    50    L.    R.    A.    673. 

A  passenger  who,  while  standing  on  a 
seat  to  remove  her  parcels  from  the  re- 
ceptacle provided  for  them  is  thrown 
therefrom  and  injured  by  the  starting  of 
the  train,  can  not  recover  for  her  injuries 
where  it  appears  that  in  the  movement 
of  the  train  there  was  no  unusual  jerk, 
that  she  did  not  call  the  attention  of  any 
servant  of  the  defendant  to  the  situation 
of  her  packages  or  request  any  assistance 
from  them  in  removing  them  and  that 
the  servants  were  not  aware  of  her  posi- 
tion. East  Tennessee,  etc.,  R.  Co.  v. 
Green,  95   Ga.  736,  22  S.   E.  658. 

56.  Passengers  and  freight — Plaintiff, 
while  a  passenger  in  a  caboose  of  defend- 
ant's train  with  the  consent  of  the  com- 
pany, was  thrown  from  his  seat  by  a 
violent  jerk  of  the  train  and  injured. 
There  was  evidence  that  freight  cars  are 
jerked  with  much  more  violence  than 
passenger  coaches.  The  conductor  re- 
marked with  an  oath,  at  the  time  of  the 
accident,  that  he  did  not  see  what  the 
brakeman     meant     by     putting     on      the 


brakes  so  hard.  Evidence  of  other  pas- 
sengers corroborated  plaintiff's  version 
of  the  violence  of  the  jerk.  It  was  held, 
sufficient  to  show  actionable  negligence 
on  the  part  of  the  company.  Southern 
R.  Co.  V.  Vandergriff,  108  Tenn.  (24 
Pickle)  14,  64  S.  W.  481,  1  R.  R.  R.  104, 
24  Am.   &  Eng.   R.   Cas.,   N.   S.,   104. 

The  management  of  a  freight  car 
loaded  with  household  goods  and  live 
stock  held  negligent  so  as  to  make  the 
carrier  liable  for  injuries  to  the  persons 
in  the  car.  Richmond  v.  Missouri  Pac.  R. 
Co.,  144  S.  W.  168,  162  Mo.  App.  422. 

57.  Basis  of  liability. — Macon,  etc.,  R. 
Co.  V.  Moore,  108  Ga.  84,  33  S.   E.  889. 

So  a  petition  which  alleges  that  a  pas- 
senger on  a  freight  train  while  standing 
in  the  cab  waiting  for  the  train  to  reacih 
the  station  was  thrown  and  injured  by 
the  sudden  and  violent  stoppage  of  the 
train,  though  he  had  prepared  himself 
for  the  ordinary  and  usual  jars  incident 
to_  a  freight  train,  and  which  states  the 
injuries  which  he  received  and  the  pe- 
cuniary damages  sustained  by  him,  sets 
forth  a  cause  of  action.  Garland  v. 
Southern  R.  Co.,  Ill  Ga.  852,  36  S.  E. 
595. 

In  an  action  by  a  passenger  for  in- 
juries received  by  a  sudden  jerk  of  the 
train  the  following  charge  stated  the  law 
too  strongly  against  the  defendant  com- 
pany: "A  carrier  is  liable  for  injuries  to 
passengers  in  the  cars,  caused  by  a  sud- 
den jolting  of  the  cars  in  starting  or  com- 
ing to  a  stop,  and  a  railroad  company  is 
not  relieved  from  liability  by  reason  of 
■  its  failure  to  equip  its  train  intended  for 
passengers  with  all  the  appliances  which 
extraordinary  diligence  would  require  on 
trains  adapted  for  transporting  passen- 
gers." Macon,  etc.,  R.  Co.  v.  Moore,  99 
Ga.    229,    35    S.    E.    460. 

58.  Question  for  jury. — Central,  etc., 
R.  Co.  V.  Lippman,  110  Ga.  665,  36  S.  E. 
203,  50  L.  R.  A.  673;  Gardner  v.  Way- 
cross,  etc.,  R.  Co.,  97  Ga.  483,  35  S.  E. 
334,   54  Am.   St.   Rep.   435. 
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stitutes  negligence  one  for  the  jury.''^ 

Injuries  to  Persons  in  Charge  of  Stock. — Adhere  a  trainman  in  authority 
tells  a  shipper  of  live  stock  that  the  train  will  remain  standing  for  some  time  at 
a  certain  point,  and  directs  him  to  look  after  the  stock  at  that  time,  he  may  rely 
on  it  that  the  train  will  not  be  moved  without  notice  to  him,  as  it  is  customary 
for  shippers  to  assume  dangerous  positions  when  caring  for  their  stock.«o  And 
where  a  shipper,  who  is  loading  and  securing  an  animal  in  a  car,  is  injured  by 
the  animal  in  consequence  of  the  sudden  and  negligent  movement  of  the  car, 
the  carrier  is  liable.^i  Where  the  conductor  of  a  freight  train  on  which  a  drover's 
horses  are  to  be  transported  knows  the  drover  intends  to  ride  in  the  car  with  the 
horse  and  the  drover  is  injured  while  the  car  is  being  switched,  it  is  not  ma- 
terial that  the  conductor  has  not  actual  notice  that  the  drover  is  in  the  car  when 
it  is  so  roughly  handled  as  to  cause  the  injury.^^ 

§  2537.  -In  Making  Up  Trains. — In  coupling  engines  or  other  cars  to  cars 
in  which  there  are  passengers,  care  should  be  exercised  to  avoid  concussion  of 
such  violence  as  to  cause  injury  to  the  passengers;  and  the  carrier  must  answer 
in  damages  to  passengers  who  are  injured  in  consequence  of  jars  and  jolts  which 
are  unusual  and  not  ordinarily  incident  to  the  proper  management  of  the  train, 
whether  it  be  a  passenger,  freight  or  mixed  train,  and  which  are  caused  by  the 
carrier's  negligence. ^^  And  it  is  said  that  trainmen^  operating  a  freight  train 
carrying  passengers,  must,  after  the  caboose  has  been  drawn  up  to  a  station  to 
receive  passengers,  anticipate  the  presence  of  passengers  in  the  caboose  and  ex- 


59.  Question  whether  sudden  move- 
ment constituted  negligence  one  for 
jury. — In  an  action  by  a  passenger  for 
personal  injuries,  whether  under  the  evi- 
dence a  sudden  starting  of  the  car,  if 
there  was  any,  constituted  negligence, 
held  for  the  jury.  Northern  Texas  Tract. 
Co.  V.  Moberly  (Tex.  Civ.  App.),  109  S. 
W.  483. 

Where  a  passenger  riding  on  the  plat- 
form of  a  car  was  thrown  off  by  a  sud- 
den and  unusual  jerk  of  the  train,  and 
there  was  evidence  that  the  engineer  was 
not  negligent  in  applying  the  brakes,  and 
thai  the  roadbed  and  track  were  in  a  rea- 
sonably good  condition,  and  that  there 
was  no  defect  in  the  train,  the  question 
whether  the  jerk  was  due  to  the  carrier's 
negligence  is  for  the  jury.  Ebert  v.  Gulf, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  49  S.  W. 
1105. 

Plaintiff,  a  passenger  upon  defendant's 
train,  was  injured  while  passing  from  one 
coach  to  another  as  the  train  was,  as  he 
believed,  about  to  stop  for  a  station  other 
than  that  if  his  destination,  by  being 
thrown  from  the  platform  of  the  coach 
by  a  sudden,  jerking  motion.  There  was 
no  evidence  that  the  jerk  was  an  unusual 
one.  Held,  that  the  question  of  negli- 
gence was  for  the  jury.  Choate  v.  San 
Antonio,  etc.,  R.  Co.,  36  S.  W.  247,  37  S. 
W.   319,  90  Tex.  82. 

60.  Injury  to  shipper  in  charge  of 
stock. — Receivers  v.  Armstrong,  4  Tex. 
Civ.  App.   146,   23   S.   W.   236. 

Where  a  drover,  in  charge  of  stock  on 
a  train,  is  told  by  the  conductor  that  he 
will  have  time  to  punch  up  the  cattle 
that  are  down,  and  he  is  injured  by  the 
sudden    starting    of    the    train,    the    com- 


pany is  liable,  although  he  might  have 
seen  that  the  train  was  about  to  start. 
Missouri,  etc.,  R.  Co.  v.  Jahn,  43  S.  W. 
57.5,   18  Tex.   Civ.  App.   74. 

61.  Houston,  etc.,  R.  Co.  v.  Wilkins 
(Tex.    Civ.   App.),   98   S.   W.   202. 

62.  Szczepanski  v.  Chicago,  etc.,  R. 
Co.,  147  Wis.   180,   132  N.  W.   989. 

63.  Georgia. — Chattanooga,  etc.,  R.  Co. 
V.  Huggins,  89  Ga.  494,  15  S.  E.  848,  52 
Am.  &  Eng.  R.  Cas.  473;  Richmond,  etc., 
R.  Co.  V.  Childress,  86  Ga.  85,  12  S.  E. 
301;  Gardner  v  Waycross,  etc.,  R.  Co.,  94 
Ga.  538,  19  S.  E.  757;  Douglas,  etc.,  R. 
Co.  V.  Swindle,  2  Ga.  App.  550,  59  S.  E. 
600. 

lou-'a. — Quackenbush  v.  Chicago,  etc..  R. 
Co.,  73  Iowa  458,  35  N.  W.  533,  34  Am. 
&    Eng.    R    Cas.    545. 

Michigan. — Stoody  v.  Detroit,  etc.,  R. 
Co.,  124  Mich.  420,  83  N.  W.  26. 

North      Carolina. — Tillett      v.      Norfolk, 
etc.,   R.   Co.,   118  N.  C.   1031,   24  S.   E.   111. 
Texas. — Runnels    v.    Houston,     etc.,     R. 
Co.    (Tex.   Civ.   App.),   50   S.   W.   172. 

Washington. — Lane  v.  Spokane  Falls, 
etc.,  R.  Co.,  21  Wash.  119,  57  Pac.  367,  46 
L.  R.  A.  153,  75  Am.  St.  Rep.  821,  14  Am. 
&   Eng.   R.   Cas.,   N.   S„   436. 

ll'isconsin. — Harden  v.  Chicago,  etc..  R. 
Co.,    102    Wis.    213,    78    N.    W.    424. 

A  passenger  who  was  thrown  and  in- 
jured by  the  backing  of  an  engine  against 
a  car  as  he  was  entering  the  train  at  a  sta- 
tion is  entitled  to  recover  for  injuries  re- 
ceived thereby,  especially  where  it  ap- 
pears that  the  engine  was  backed  against 
the  car  with  unnecessary  violence. 
Richmond,  etc.,  R.  Co.  v.  Childress,  86 
Ga.   85,  12  S.   E.  301. 
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ercise  care  not  to  injure  them. 6*  In  coupling  cars  onto  a  freight  train,  a  rail- 
road company  owes  passengers  thereon  the  duty  to  use  such  degree  of  care, 
prudence,  and  foresight  as  would  be  used  by  very  cautious,  prudent,  and  com- 
petent persons  under  similar  circumstances. ^^  Thus  in  a  case  in  which  it  ap- 
peared that  a  coupling  had  been  made  by  what  is  known  as  a  "flying  switch,"  a 
finding  by  the  jury  that  the  carrier  was  negligent  has  been  sustained."^ 

§  2  538.  In  Starting,  Stopping,  and  Running  Trains. — Similar  princi- 
ples are  to  be  applied  in  determining  the  responsibilities  of  railway  and  street 
railway  companies  for  the  consequences  of  jars  and  jolts  in  starting,  stopping, 
and  running  trains  and  cars.  Care  must  be  exercised  in  starting,  stopping,  and 
increasing  or  decreasing  the  speed  of  a  train  or  car  not  to  imperil  the  safety  of 
passengers,  and  if  improper  management  in  these  respects  causes  jerks  and 
jolts  which  are  unusual  and  not  ordinarily  incident  to  the  operation  of  the  train 
or  car,  the  carrier  is  liable  in  damages   for  injuries  resulting  to  passengers.*^ 


64.  Freight  drawn  up  to  station. — St. 
Louis,  etc.,  R.  Co.  v.  Gilbreath,  87  Ark. 
572,    113    S.    W.    200. 

65.  Degree  of  care. — Chicago,  etc.,  R. 
Co.  V.  Buie,  73  S.  W.  853,  31  Tex.  Civ. 
App.   654. 

Where  _  plaintiff  was  injured  by  being 
in  a  freight  car  while  defendant  was 
switching  the  same,  it  was  error  to  in- 
struct that  defendant  was  not  liable  for 
injuries  done  plaintiff  by  an  unusual  vio- 
lent coupling  if  none  of  its  servants 
knew  or  had  notice  of  plaintiff's  pres- 
ence in  the  car,  since  this  want  of  knowl- 
edge or  notice  may  have  been  due  to 
their  negligence.  Hardin  v.  Fort  Worth, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  100  S.  W. 
995. 

66.  White  v.  Fitchburg  R.  Co.,  136 
Mass.   321,   18   Am.   &   Eng.   R.   Cas.   140. 

67.  Arkansas.— St.  Louis,  etc.,  R.  Co. 
V.  Holmes,  96  Ark.  339,  131  S.  W.  692. 

California. — Spearman  v.  California  St. 
R.  Co.,  57  Cal.  432,  8  Am.  &  Eng.  R.  Cas. 
192. 

Georgia. — Garland  v.  Southern  R.  Co., 
Ill    Ga.   852,   36   S.   E.   595. 

Indiana. — Cincinnati,  etc.,  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  N.  E.  340,  6 
L.  R.  A.  241,  16  Am.  St.  Rep.  334; 
Indiana,  etc.,  R.  Co.  v.  Masterson,  16 
Ind.   App.   323,   44   N.    E.    1004. 

Massachusetts. — Work  v.  Boston  Elev. 
R.   Co.,  207  Mass.  447,  93   N.   E.   693. 

Missouri. — Smith  v.  Chicago,  etc  R 
Co.,  108  Mo.  243,  18  S.  W.  971,  52  Am.  & 
Eng.   R.   Cas.  483. 

New  lersey.—Bnrr  v.  Pennsylvania  R. 
Co.,  64  N.  L.  J.  30,  44  Atl.  845,  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  162;  Scott  v.  Bergen 
County  Tract.  Co.,  63  N.  J.  L.  407,  43 
Atl.  1060,  affirmed,  without  opinion  in 
48   Atl.    1118. 

Pennsylvania. — Sweeney  v.  Union  Tract 
Co.,  199  Pa.  293,  49  Atl.  66. 

„J''-™-f-  —  Ft.  Worth,  etc.,  R.  Co.  v. 
White  (Tex.  Civ.  App.),  51  S.  W.  855. 
The  startmg  up  suddenly  and  without 
warnmg  of  an  electric  car,  with  force 
enough   to   throw   a   departing  passen.ger, 


and  then  stopping  it  again  after  going 
two  or  three  feet,  all  this  after  it  had 
come  to  a  complete  stop  at  the  regular 
stopping  place,  is  not  a  usual  and  or- 
dinary movement  of  the  car,  on  which 
negligence  can  not  be  predicated.  Elliott 
V.  Metropolitan  St.  R.  Co.  (Mo.  App.), 
138   S.   W.   663. 

Where  a  passenger  on  a  street  car, 
though  not  at  his  destination,  is  passing 
from  the  platform  down  the  steps  with 
the  knowledge  of  the  motorman  or  con- 
ductor while  the  car  is  in  motion,  it  then 
becomes  their  duty  to  exercise  a  high 
degree  of  care  in  the  management  of  the 
car,  so  that  the  passenger  will  not  be 
thrown  therefrom  by  any  extraordinary 
movement  of  the  car.  Ely  v.  Southwest 
Missouri  R.  Co.,  125  S.  W.  833,  141  Mo. 
App.  708. 

When  the  complaint  alleges  that  plain- 
tiff passenger  was  injured  by  the  negli- 
gence of  defendant,  which  consisted  in 
the  violent  jerking  of  defendant's  cars, 
caused  by  the  sudden  stopping  of  the 
train,  throwing  plaintiff  from  the  plat- 
form, it  is  sufficient  to  prove  the  jerk- 
ing, and  it  is  immaterial  whether  it  was 
done  by  starting  or  stoppiing  the  train, 
as  alleged.  Houston,  etc.,  R.  Co.  v. 
Rowell  (Tex.  Civ.  App.),  45  S.  W.  763, 
affirmed  46  S.  W.  630,  92  Tex.  147. 

A  charge  that  no  deduction  of  negli- 
gence is  to  be  made  from  the  mere  fact 
that  a  moving  train  gave  a  violent  jerk, 
is  properly  refused  where  the  jerk  was 
of  an  unusual  nature.  San  Antonio,  etc., 
R.  Co.  V.  Choate,  22  Tex.  Civ.  App.  618, 
619,  56  S.  W.  314,  affirmed  in  93  Tex. 
718,   no   op. 

In  an  action  in  which  plaintiff's  evi- 
dence showed  that  while  rightfully  on 
the  platform  of  a  car  a  sudden  and  un- 
usual jerk  of  the  train,  while  it  was  run- 
ning at  a  rate  of  speed  prohibited  by  law, 
threw  him  from  his  balance,  and  that 
the  railing  gave  way,  and  allowed  him 
to  fall  to  the  ground,  and  be  injured,  it 
was  held  to  be  error  to  direct  a  verdict 
for  defendant.  Guance  v.  Gulf,  etc.,  R. 
Co.,   20   Tex.   Civ.   App.    33,   48    S.   W.   524. 
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And  it  is  said  that  even  though  a  street  car  conductor  is  not  bound  to  wait  un- 
til a  passenger  is  seated  before  giving  a  signal  to  start,  the  motorman  is  bound 
to  use  ordinary  care  in  so  starting  the  car  as  to  avoid  injury  to  the  passenger,"* 
and  this  question  is  usually  one  for  the  jury.""  The  responsibility  of  the  carrier 
is  the  same  whether  passengers  are  being  carried  upon  passenger  or  upon  freight 
trains;  a  passenger  upon  a  freight  train  may  recover  for  injuries  sustained  in 
consequence  of  sudden  and  violent  jerks  and  jolts  which  are  unusual  and  unnec- 
essary in  the  management  of  trains  of  that  character  when  carrying  passengersJ" 
And  a  similar  rule  is  to  be  applied  when  a  passenger  is  carried  upon  an  engine^* 
And  it  has  been  held  that  a  railroad  company  is  liable  for  injuries  to  a  passen- 
ger caused  by  suddenly  stopping  a  train  to  prevent  injuring  one  on  the  track, 
if  it  negligently  failed  to  use  the  proper  diligence  in  preventing  the  person  from 
being  on  the  tracks," ^  or  where  a  person  or  an  animal  is  run  down  under  such 
circumstances  that  it  would  endanger  the  liyes  of  passengers  to  stop  the  train 
in  such  a  mannerJ^  But  it  is  not  every  sudden  jolt  or  jar  of  a  train,  either  pas- 
senger or  freight,  or  of  a  street  car,  causing  injury  to  passengers,  which  will 
authorize  a  recovery  against  the  carrier;  to  charge  the  carrier  with  liability,  the 
movement  of  the  train  or  car  must  be  unusual  and  not  an  ordinary  incident  of 
the  operation  of  conveyances  of  the  particular  kind,  and  must  result  from  the 
carrier's  negligence  J*     Thus,  it  has  been  said  that  a  sudden,  violent,  and  un- 


68.  Care  to  avoid  injury  to  passenger. 

— Nolan  V.  Newton  St.  R.  Co.,  206  Mass. 
384,    92    N.    E.    505. 

69.  Question  for  jury. — Where  plain- 
tiff and  her  daughter  testified  that  a 
street  car  started  before  plaintiff  had 
a  reasonable  opportunity  to  be  seated, 
and  the  jerk  of  the  car  threw  her  down 
and  injured  her,  the  case  is  for  the  jury. 
White  V.  Columbia,  etc..  Elect.  R.  Co., 
64    Atl.    676,    215    Pa.    463. 

70.  Illinois. — Illinois  Cent.  R.  Co.  v. 
Beebe,  174  111.  13,  50  N.  E.  1019,  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  163,  43  L.  R.  A. 
210,  66  Am.  St.  Rep.  253;  Chicago,  etc., 
R.  Co.  V.  Arnol,  144  111.  261,  33  N.  E.  304, 
58  Am.  &  Eng.  R.  Cas.  411,  19  L.  R. 
A.  313. 

North  Carolina. — Wallace  v.  Western, 
etc.,  R.  Co.,  101  N.  C.  454,  S  S.  E.  166, 
37  Am.   &   Eng.   R.   Cas.   159. 

Tennessee. — Southern  R.  Co.  v.  Van- 
dergriff,  108  Tenn.  (24  Pickle)  14,  64  S. 
W.  481,  1  R.  R.  R.  104,  34  Am.  &  Eng. 
R.    Cas.,    N.    S.,    104. 

The. same  degree  of  care  is  required  in 
the  operation  of  a  freight  train  at  an  in- 
tersection of  tracks  as  that  required  of 
a  passenger  train,  since  in  either  case 
human  life  is  at  stake.  Van  Orman  v. 
Lake  Shore,  etc.,  R.  Co.,  115  N.  W.  968, 
152   Mich.   185. 

71.  Lake  Shore,  etc.,  R.  Co.  v.  Brown, 
123  111.  162,  14  N.  E.  197,  31  Am.  &  Eng. 
R.   Cas.   61,   5  Am.   St.   Rep.   510. 

72.  Dorr  v.  Lehigh  Valley  R.  Co.,  136 
N.   Y.    S.    873,   152   App.    Div.    343. 

73.  The  duty  of  a  railroad  company  to 
safely  carry  its  passengers  is  paramount 
to  all  others,  and  is  superior  to  the  re- 
quirements of  Shannon's  Code,  §§  1574- 
1576,  providing  that,  whenever  any  per- 
son or  animal  appears  upon  a  track,  every 
possible  means  must  be  employed  to  stop 


the  train;  but  the  statutory  precautions, 
when  human  life  is  in  danger,  should  be 
observed,  unless  they  will  result  in  seri- 
ous injury  to  passengers,  but  a  railroad 
company  will  not  be  liable  for  slight  or 
even  serious  injuries  to  passengers,  when 
they  are  jolted  by  the  sudden  stopping 
of  the  train  to  prevent  killing  a  trespasser, 
or  for  injuring  trespassers  or  trespassing 
animals,  when  they  are  run  down  under 
such  circumstances  that  it  would  endanger 
the  lives  of  passengers  to  stop  the  train. 
Southern  R.  Co.  v.  Brooks,  125  Tenn. 
230,   143   S.   W.   62. 

74.  Michigan.— ^'Etson  v.  Fort  Wayne, 
etc.,-R.  Co.,  110  Mich.  494,  68  N.  W.  298; 
Bradley  v.  Fort  Wayne,  etc.,  R.  Co.,  94 
Mich.  35,  53  N.  W.  915;  Brown  v.  Con- 
gress, etc.,  R.  Co.,  49  Mich.  153,  13  N. 
W.  494,   8  Am.   &  Eng.   R.   Cas.  383. 

Missouri. — Wait  v.  Omaha,  etc.,  R.  Co., 
165  Mo.  613,  65  S.  W.  1028,  1  R.  R.  R. 
98,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  98; 
Bartley  v.  Metropolitan  St.  R.  Co.,  148 
Mo.  124,  49  S.  W.  840;  Hite  v.  Met- 
ropolitan, etc.,  R.  Co.,  130  Mo.  132,  31 
S.  W.  262,  32  S.  W.  33,  51  Am.  St.  Rep. 
555. 

Xc'lV  Jerscv. — Burr  v.  Pennsylvania  R. 
Co..  64  N.  J.  L.  30,  44  Atl.  845,  16  Am. 
&  Eng.  R.  Cas.,  N.  S.,  162. 

Texas. — Choate  v.  San  Antonio,  etc., 
R.  Co.,  90  Tex.  82.  36  S.  W.  247,  37  S. 
W.  319,  affirming  35  S.  W.  180;  S.  C, 
33  Tex.  Civ.  App.  61?,  56  S.  W.  214; 
Ebert  V.  Gulf,  etc.,  R.  Co.  (Tex.  Civ. 
App.),   49  S.  W.   1105. 

The  mere  fact  that  a  car  started  with 
a  jerk  and  that  a  passenger  fell  and  was 
hurt  does  not  make  out  a  case  of  negli- 
gence in  starting  the  car,  but  the  proof 
must  go  further  and  show  that  the  start 
was  unusually  sudden  or  violent.     Boston 
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usual  jerk  of  a  car  is  not  sufficient  as  a  basis  of  recovery  because  of  negligence, 
unless  such  jerk  was  unnecessary  at  the  particular  time  and  placed''     It  is  a  mat- 


Elevated  R.  Co.  V.  Smith,  168  Fed.  638, 
94  C.  C.  A.  84. 

One  taking  passage  on  a  freight  train 
assumes  the  risk  of  injury  from  such  jars 
and  movements  as  are  incident  to  its  op- 
eration, if  its  parts  are  weH  constructed 
and  in  good  repair,  and  it  is  properly  op- 
erated on  a  safe  track.  Ray  v.  Chicago, 
etc.,   R.    Co.    (Mo.   App.),    136   S.   W.   543. 

Sudden  jolts  and  jars  in  starting  and 
stopping  a  freight  train,  which  can  not 
be  avoided  in  the  exercise  of  due  care, 
are  assumed  by  a  passenger  as  one  of 
the  perils  of  travePby  that  mode  of  con- 
veyance. Hawk  V.  Chicago,  etc.,  R.  Co., 
108  S.  W.  1119,  130  Mo.  App.  658. 

Where  there  was  nothing  to  indicate 
that  the  lurch  of  a  car  of  an  elevated 
train  was  anything  more  than  was  nat- 
urally to  be  expected  in  the  operatiion 
of  trains,  negligence  in  the  operation  of 
the  train  was  not  shown.  Crowley  v. 
Boston  Elevated  R.  Co.,  90  N.  E.  533,  304 
Mass.   341. 

The  unexpected  jarring  of  a  passenger 
car,  variously  described  as  "quite  violent," 
"terrible,"  "awful,"  "very  severe,"  and 
"unexpected,"  as  the  train  was  passing- 
over  a  cross-over  switch  used  during  the 
repair  of  one  of  the  railroad  company's 
bridges,  which  resulted  in  a  passenger, 
who  was  standing  near  the  open  door  of 
a  car,  being  thrown  from  the  car  and 
injured,  did  not  constitute  negligence  on 
the  part  of  the  carrier.  Foley  v.  Boston, 
etc..  Railway,  79  N.  E.  765,  193  Mass.  333, 
7  L.  R.  A.,  N.  S.,  1076. 

Plaintiff  boarded  a  street  car,  and,  there 
being  no  empty  seat,  stood  holding  onto 
a  seat.  A  passenger  moved  to  make  room 
for  her,  and  at  that  moment  the  brake 
was  put  on  to  stop  the  car  at  a  switch, 
and  she  feel  forward  and  was  injured. 
The  car  was  running  fast  when  the  brake 
was  put  on,  though,  as  plaintiff  knew, 
it  had  but  half  a  block  to  go  before  mak- 
ing the  required  stop.  The  stop  made 
was  sudden,  but  not  extraordinarily  so. 
Held,  that  actionable  negligence  was  not 
shown.  Ottinger  v.  Detroit  United  Rail- 
way, 166  Mich.  106,  131  N.  W.  538,  34 
L.  R.  A.,  N.  S.,  335,  Ann.  Cas.  1913  D, 
578. 

As  said  in  Etson  v.  Fort  Wayne,  etc., 
R.  Co.,  110  Mich.  494,  68  N.  W.  398, 
"It  is  a  natural  law  that  inertia  is  not  in- 
stantly overcome,  and  that  a  start,  or 
accelerated  motion,  tends  to  throw  down 
one  riding  upon  a  car."  These  things 
the  passenger  expects  in  ordinary  travel, 
but  when  the  car  is  about  to  stop  for 
passengers  to  alight,  or  after  passengers 
have  entered  the  car,  then  it  is  the  duty 
of  the  company  to  exercise  the  highest 
possible  degree  of  care  and  foresight  con- 
sistent with  the  operation  of  the  car  to 
see    that    a    sudden    or   violent   jerk   does 


not  occur.  Ely  v.  Southwest  Missouri 
R.    Co.,   141    Mo.   App.    708,    135    S.   W.   833. 

Plaintiff,  on  entering  an  elevated  rail- 
way car,  lingered  in  the  selection  of  a 
seat  until  after  the  train  started,  which 
it  did  with  a  jerk,  throwing  her  to  the 
floor.  There  was  no  evidence  to  show- 
that  the  jerk  was  sufficient  to  disturb  the 
equipoise  of  any  other  passenger,  and 
that  some  degree  of  jerk  was  inevitable 
in  starting  the  train  by  means  of  an  en- 
gine. It  was  held  that  the  evidence  was 
insufficient  to  show  negligence  on  the 
part  of  the  railway  company,  and  that  its 
motion  to  dismiss  the  complaint  should 
have  been  granted.  De  Soucey  v.  Man- 
hattan R.  Co.,  15  N.  Y.  S.  108. 

The  fact  that  a  passenger,  who  was 
riding  on  the  platform  of  a  street  car 
and  who  had  stepped  off  the  better  to 
enable  passengers  to  get  on,  was  injured 
by  the  sudden  starting  of  the  street  car 
as  he  was  in  the  act  of  stepping  back  on 
the  platform  was  held  not  to  show  neg- 
ligence in  the  management  of  the  car; 
"that  the  car  'gave  a  sudden  movement,'  " 
it  was  said,  "is  entirely  consistent  with 
the  supposition  that,  having  been  still, 
the  horses  were  started  in  a  careful  and 
prudent  manner."  Hayes  v.  Forty-Sec- 
ond St.,  etc.,  R.  Co.,  97  N.  Y.  359,  21  Am. 
Eng.   R.    Cas.   358. 

On  a  freight  train  stopping  at  a  wa- 
ter tank  about  150  yards  from  the  depot 
at  an  .intermediate  station,  a  passenger, 
thinking  it  had  reached  the  depot, 
stepped  out  on  the  rear  platform  to  talk 
to  a  friend  seated  on  the  car  steps. 
Finding  it  had  not  reached  the  depot,  the 
passenger,  when  the  train  again  started, 
stepped  back  into  the  caboose  on  his 
way  to  his  seat,  and  turned  and  was 
standing  with  his  hands  against  the  cas- 
ings of  the  rear  door,  when  the  train  sud- 
denly stopped  at  the  depot  with  such  a 
iar  that  he  was  thrown  and  injured. 
Held,  that  no  inference  of  negligence  by 
the  carrier  could  be  drawn  from  such 
facts.  St.  Louis,  etc.,  R.  Co.  v.  Gosnell, 
33  Okla.  588,  101  Pac.  1136,  23  L.  R.  A., 
N.    S.,    893. 

Negligence  as  a  matter  of  law  not 
shown. — A  street  car  passenger  was  in- 
jured while  sitting  down  by  the  car  giv- 
ing a  sudden  jerk.  The  car  started,  and 
then  stopped,  and  then  started  again. 
No  one  else  in  the  car  was  thrown  over. 
Held,  as  a  matter  of  law,  that  the  motor- 
man  was  not  negligent  in  the  operation 
of  the  car.  Craig  v.  Boston  Elevated  R. 
Co.,    307    Mass.    548,    93    N.    E.    575. 

75.  Jerk  must  be  unnecessary. — Au- 
gusta R.,  etc.,  Co.  V.  Lyle,  60  S.  E.  1075, 
4  Ga.  App.   113. 

Where  an  engineer  of  a  freight  train 
containing  cattle,  the  shippers  of  which 
are     riding     in     the     caboose,     discovers 
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ter  of  common  knowledge  that  from  any  quality  of  surface  and  necessary  curves, 
sureties  and  guard  rails,  street  cars  in  their  ordinary  and  proper  operation  fre- 
quently and  unavoidable  lurch  or  jolt,  and  that  such  occurrence  must  be  con- 
sidered to  be  "fairly  incidental  to  the  mode  of  travel,  and  must  be  held  to  have 
been  contemplated  by  the  passenger."  ^«  And  unless  the  jerk  or  jolt  in  starting 
a  street  car  is  so  unreasonable  or  excessive  as  to  show  negligence,  it  is  no  ground 
of  recovery  for  injuries  to  a  passenger  caused  thereby.'^''  However,  it  seems 
that  with  the  modern  appliances  with  which  electric  cars  are  generally  equipped, 
it  is  not  necessary  in  the  proper  handling  of  such  cars  to  start  them  violently 
with  a  jerk.''^  These  same  rules  have  been  applied  to  steam  railroads.'^*  It  is 
not  enough  to  use  strong  or  violent  language  in  describing  the  jolt.*"  To  fur- 
nish ground  for  an  action  against  the  carrier,  it  must  appear  that  the  lurch  or 
jolt  was  more  than  is  ordinarily  to  be  expected,  and  that  it  was  due  to  a  defect 
in  the  car  or  track,  a  negligent  or  dangerous  rate  of  speed  on  some  other  cause 
for  which  the  carrier  can  be  held  responsible. ^^  Thus,  it  is  said  that  it  is  the 
duty  of  the  motorman  of  a  street  car,  not  to  suddenly  and  violently  start  the 
car,  though  he  was  unaware  that  passengers  were  standing  who  might  be  in- 
jured thereby.*^  And  if  the  person  in  charge  of  a  vehicle  sets  his  brake  so  hard 
and  in  such  a  manner  as  to  cause  the  car  violently  to  jerk  and  lurch  and  thereby 
and  as  a  direct  result  thereof  one  passenger  is  thrown  against  another  so  that 
such  other  is  pushed  or  thrust  from  the  platform  upon  which  he  was  standing, 


while  between  stations  a  fire  in  one  of 
the  cars,  his  act  in  bringing-  the  train  to 
a  stop  as  soon  as  is  consistent  with 
safety  to  the  passengers,  though  it  nec- 
essarily results  in  more  or  less  severe 
jolting,  can  not  be  regarded  such  negli- 
gence as  to  charge  the  carrier  with  lia- 
bility for  injuries  resulting  to  a  passen- 
ger standing  on  the  platform  of  the  ca- 
boose, of  whose  presence  in  that  place 
he  had  no  knowledge.  Chicago,  etc.,  R. 
Co.    V.    James    (Kan.),    100    Pac.    '641. 

76.  Partelow  v.  Newton,  etc.,  St.  R. 
Co.,  196  Mass.  34,  81  N.  E.  894,  citing 
Spooner  v.  Old  Colony  St.  R.  Co.,  190 
Mass.    132,    76    N.    E.    660. 

Jerks  while  running,  and  in  stopping 
and  starting  to  let  off  and  take  on  passen- 
gers, jolts  in  going  over  frogs  or  switch 
points,  and  lurches  in  going  around 
curves,  are  among  the  incidents  in  elec- 
tric cars  which  every  passenger  must  ex- 
pect; and  if  a  passenger  is  injured  by 
such  a  jerk,  jolt,  or  lurch,  the  company 
is  not  liable.  Work  v.  Boston  Elevated 
R.   Co.,   93   N.   E.   693,   207   Mass.  447. 

77.  Jerk  must  be  unreasonable  and  ex- 
cessive.— Tupper  V.  Boston  Elevated  R. 
Co.,    90    N.    E.    423,    304    Mass.    151. 

78.  Modem  appliances  on  electric  cars. 
— Otto  V.  Milwaukee  Northern  R.  Co., 
148    Wis.    54,    134    N.    W.    157. 

79.  Nirk  v.  Jersey  City,  etc.',  St.  R.  Co., 
68  Atl.  158,  75  N.  J.  L.  643,  citing  Foley 
c'.  Boston,  etc..  Railway,  193  Mass.  332, 
79  N.  E.  765,  7  L.  R.  A.,  N.  S.,  1076; 
Weinschenk  v.  New  York,  etc.,  R.  Co., 
190    Mass.    250,    76    N.    E.    663. 

80.  Nirk  v.  Jersey  City,  etc.,  St.  R. 
Co.,  68  Atl.  158,  75  N.  J.  L.  643,  citing 
Foley  V.  Boston,  etc.,  Railway,  193  Mass. 
332,  79  N.   E.  765,  7  E.  R.  A.,   N.  S.,  1076; 


Weinschenk   v.   New    York,   etc.,   R.   Co., 
190  Mass.   250,   76   N.   E.   662. 

81.  Nirk  v.  Jersey  City,  etc.,  St.  R. 
Co.,  68  Atl.  158,  75  N.  J.  L.  642,  citing 
Sanderson  v.  Boston  Elevated  R.  Co., 
194  Mass.  337,  80  N.  E.  515;  Timms  v. 
Old  Colony  St.  R.  Co.,  183  Mass.  193,  66 
N.  E.  797;  Byron  v.  Lynn,  etc.,  R.  Co., 
177  Mass.  303,  58  N.  E.  1015;  McCauleyz/. 
Springfield  St.  R.  Co.,  169  Mass.  301,  47 
N.  E.  1006. 

If  plaintiflf,  a  passenger  on  a  street  car, 
fell  from  the  car  as  it  was  running  in 
the  usual  manner,  with  only  the  ordinary 
motion  or  swaying  of  the  car,  no  right 
of  action  arises.  Jones  v.  Chicago  City 
Ry.    Co.,    147    111.   App.    640. 

To  maintain  an  action  against  a  street 
railway  company  for  injuries  to  a  pas- 
senger thrown  from  a  car  while  running 
over  a  curve  in  the  track,  it  must  appear 
that  the  lurch  of  the  car  which  threw  the 
passenger  off  was  more  than  is  ordina- 
rily to  be  expected,  and  that  it  was  due 
to  a  defect  in  the  car  or  track,  or  a  neg- 
ligent rate  of  speed,  or  some  other  cause 
for  which  the  company  is  responsible. 
Partelow  v.  Newton,  etc.,  St.  R.  Co.,  196 
Mass.   34,    81   N.    E.   894. 

If  the  engineer  of  a  train  was  not  neg- 
ligent in  starting  it  with  a  jolt  so  that 
a  passenger  was  thrown  down  and  in- 
jured, the  railroad  could  not  be  held  lia- 
ble for  the  injury  resulting  from  such 
act;  the  train  being  properly  equipped 
with  air  brakes,  and  the  engineer  being 
competent.  Usury  v.  Watkins,  67  S.  E. 
936,   152   N.   S.   760. 

82.  Winona,  etc.,  R.  Co.  v.  Rousseau, 
48  Ind.  App.  248,  93  N.  E.  34,  rehearing 
denied    93    N.    E.    1038. 
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negligence  is  established.^s  It  is  no  evidence  of  negligence  in  a  driver  of  a  horse 
car  that  he  whipped  a  pair  of  horses  when  about  to  start  a  car  full  of  passen- 
gers, unless  there  appears  to  be  something  unusual  in  the  manner  of  his  whip- 
ping them.s*  A  carrier  can  not  be  held  liable  for  injuries  received  by  a  passen- 
ger in  consequence  of  the  sudden  stopping  of  a  vehicle  in  the  effort  to  avoid  a 
collision,  which  is  not  brought  about  by  the  negligence  of  the  servant  in  charge 
of  the  car,*=  or  where  such  other  negligent  act  is  not  alleged  as  the  moving  cause 
of  the  injury.s^  a  train  upon  which  plaintiff  and  his  son  were  passengers,  hav- 
ing run  by  the  station  at  which  the  son  was  to  get  off,  was  suddenly  stopped 
by  the  conductor,  and  plaintiff  who,  being  apprehensive  of  danger  to  his  son 
under  the  circumstances  and  having  gone  to  the  door  of  the  car,  was  injured 
by  the  door  closing  upon  his  hand,  which  he  had  rested  upon  the  facing  of  the 
door  for  support  when  the  train  came  to  a  stop.  It  did  not  appear  that  plain- 
tiff's exposed  position  was  known  to  the  conductor.  It  was  held  that  the  in- 
jury resulted  from  a  mere  accident,  and  that  defendant  was  not  liable. ^^  A 
S-treet  railway  can  not  be  charged  with  negligence  merely  because  of  the  up  and 
down  motion  of  a  car  which  is  run  at  a  moderate  rate  of  speed,  and  when  there 
is  no  defect  in  the  rails  or  in  the  roadbed.®^  And  a  street  car  company  can  not 
be  held  liable  to  a  passenger  who,  with  articles  in  both  hands  and  while  stand- 
ing with  one  foot  on  the  lower  step  and  one  on  the  platform,  is  jolted  from  the 
car  by  its  mere  ordinary  motion  in  crossing  a  railroad  track.®''  In  an  action  to 
recover  for  injuries  received  by  a  passenger  in  consequence  of  being  thrown  to 
I  he  ground  by  the  jolting  or  lurching  motion  of  street  car  as  it  returned  to  the 
main  track  from  a  siding,  it  was  held  that  the  evidence,  since  it  failed  to  show 
that  the  jolt  was  unusual  in  degree,  and  caused  by  some  defect  in  the  car  or  the 
track,  or  by  an  unusual  or  dangerous  rate  of  speed,  was  not  sufficient  to  justify 
a  finding  of  negligence.  "Such  motions  of  street  cars  are  of  common  and  fre- 
quent occurrence,  and  are  to  be  expected,  to  a  greater  or  lesser  degree,  when- 
ever the  car  passes  from  one  track  to  another,  and  so  are  of  the  class  of  usual 
and  unavoidable  incidents  in  the  use  of  cars  upon  the  street."®** 

Usage  Test  Does  Not  Apply. — The  rule  that  the  unbending  test  of  negli- 
gence is  the  ordinary  usage  of  business  in  which  defendant  was  engaged  does 
not  apply  to  the  question  of  negligence  growing  out  of  a  sudden  and  violent  jerk- 
ing and  starting  of  a  street  car,  by  which  a  passenger  is  injured. ^^ 

Where  Employee  Knows  Position. — If  street  car  operatives  know  that,  a 
passenger  is  standing,  it  is  their  duty  to  operate  the  car  so  as  not  to 'throw  him 
off  irrespective  of  the  reasons  causing  him  to  arise. ^^ 

Passengers  Getting  on  or  Off. — As  to  the  carrier's  liability  for  injuries  to 

83.  Jones  v.  Chicago  City  R.  Co.,  147  stoppage  in  order  to  prevent  collision, 
111.  App.  640.  was    not    negligent    in    making    the    stop 

84.  Rochat  v.  North  Hudson  R.  Co.,  for  that  purpose.  Todd  v.  Missouri  Pac. 
4a.  N.  J.  L.  445,  9  Atl.  688,  30  Am.  &  R.  Co.,  105  S.  W.  671,  126  Mo.  App.  684. 
Eng.  R.  Cas.  644,  reversing  48  N.  J.  L.  87.  Hardwick  v.  Georgia  R.,  etc.,  Co., 
401,    5   Atl.   376.  85    Ga.    507,    11    S.    E.    832.      But    compare 

85.  Cleveland  -City  R.  Co.  v.  Osborn,  Kentucky,  etc..  Bridge  Co.  v.  Quinkert, 
66   O.    St.    45,    63"  N.    E.    604.  2   Ind.   App.   344,   38   N.    E.   338. 

86.  Where  the  engineer  of  a  passenger  88.  Holland  v.  West  End  St.  R.  Co., 
train   failed   to   obey  an   order   to  stop   at  155    Mass.    387,   39    N.    E.   633. 

a  station  where  plaintiff,   a  passenger   on  gg,    Barry  v.  Union  Tract.   Co     194  Pa 

the  train,  alleged  it  was  to  meet  and  pass  57g    45  Aj]    33^                                   ' 

a   train    going   in    the    opposite    direction,  „'       p,„.'„    „,     t    „„       *.        td     n        ,r,™ 

whereupon    the    conductor    suddenly    and  „^°;    ?r°"    \tH     ^n,^    '           ^°'    ^^^ 

violently    stopped    the    train    by    the    ap-  ^^^^^  .f^,   58   N.    E.    1015. 

plication  of  the  air  from  the  rear,  throw-  ^91-    Usage  test  inapplicable.— Nocita  v. 

;ng  plaintiff  against  one  of  the  seats  and  ^maha,  etc.,  St..  R.  Co.,  89  Neb.  309,  131 

injuring    her,    defendant,    though    charge-  N.   W.   314. 

able  with   negligence  in   passing  the   sta-  92.    Winona,   etc.,   R.    Co.   v.   Rousseau, 

tion,    in    violation    of    the    order,    causing  48   Ind.  App.   248,   93   N.   E.   34,   rehearing 

the   necessity  for  the   sudden   and  violent  denied,    93    N.    E.    1038. 
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a  passenger  by  unexpected  movement  of  the  train  or  street  car  while  the  pas- 
senger is  getting  on  or  off,  see  reference  below. ^* 

Passenger  Moving  Forward  for  Purpose  of  Alighting. — Undoubtedly  if 
the  carrier's  agents  knew,  or  by  the  exercise  of  the  care  required  of  a  carrier  of 
passengers  could  know,  that  a  passenger  is  leaving  his  place  in  the  car  and  go- 
ing to  the  platform  steps  for  the  purpose  of  alighting,  then  the  carrier  owes 
to  him  the  duty  required  of  such  carriers  in  receiving  and  discharging  passen- 
gers from  their  cars.^*  And  the  vehicle  in  such  cases  should  not  be  suddenly 
started  forward  at  a  greatly  accelerated  speed. ^^     If  a  street  car  passenger  is 


93.  See  ante,  "Allowing  Reasonable 
Time   to    Get   On   or    Off,"  •§§    2461-3471. 

94.  Ely  V.  Southwest  Missouri  R.  Co., 
141    Mo.    App.    708,    125    S.    W.    833. 

And  see  the  following  cases  on  this 
point  Ely  V.  Southwest  Missouri  R.  Co., 
141  Mo.  App.  708,  125  S.  W.  833;  Pat- 
terson V.  Omaha,  etc.,  Bridge  Co.,  90 
Iowa  247,  57  N.  W.  880;  Etson  v.  Fort 
Wayne,  etc.,  R.  Co.,  110  Mich.  494,  68 
N.  W.  298;  Laverty  v.  Interurban  St.  R. 
Co.,  49  Misc.  Rep.  510,  98  N.  Y.  S.  846; 
Law  V.  New  York  City  R.  Co.,  96  N.  Y. 
S.  1019;  Hayes  v.  Forty  Second  St.,  etc., 
R.  Co.,  97  N.  Y.  259,  31  Am.  &  Eng.  R. 
Cas.    358. 

Where  a  street  car  conductor  signaled 
for  the  car  to  stop  as  it  approached  a 
certain  street,  the  operators  of  the  car 
were  bound  to  know  that  passengers 
might  act  on  such  signal  and  go  to  the 
platform  to  alight  when  the  car  stopped. 
Ranous  v.  Seattle  Elect.  Co.,  47  Wash. 
544,    92    Pac.    382. 

95.  If  a  street  car  passenger,  while  pre- 
paring to  alight  was  thrown  to  the  ground 
by  the  sudden  starting  of  the  car  after 
it  had  been  slowed  for  him  to  alight,  he 
could  recover  for  resulting  injuries,  pro- 
viding he  was  not  himself  negligent. 
Freeman  v.  Wilmington,  etc..  Tract.  Co. 
(Del.),  80  Atl.  1001. 

Where  a  brakeman  announced  the  sta- 
tion and  opened  the  door  of  the  car,  and 
a  passenger  desiring  to  alight  arose,  and 
the  train  made  an  unusual  sudden  jerk, 
throwing  the  passenger  off  the  platform, 
the  carrier  was  liable.  Illinois  Cent.  R. 
Co.  V.  Dallas,  150  S.  W.  536,  150  Ky.  442. 

In  the  case  of  Peck  v.  Springfield 
Tract.  Co.,  131  Mo.  App.  134,  110  S.  W. 
659,  the  court  said:  "It  seems  to  be  clear 
that,  although  a  passenger  may  be  im- 
properly engaged  in  the  act  of  alighting 
from  a  street  car  before  it  has  come  to 
a  stop,  yet  it  is  culpable  negligence  in 
the  conductor  knowing  what  the  passen- 
ger was  doing  to  cause  the  car  to  be  sud- 
denly started  forward  with  such  sudden- 
ness and  force  as  to  throw  him  to  the 
ground." 

Although  a  passenger  on  a  street  car 
is  attempting  to  alight  before  the  car  has 
come  to  a  stop,  yet  it  is  culpable  negli- 
gence in  the  conductor,  knowing  what  the 
passenger  is  doing,  to  cause  the  car  to  be 
suddenly  started  forward  with  such  sud- 
denness  and   force   as   to   throw   the   pas- 


senger to  the  ground.  Peck  v.  Spring, 
field  Tract.  Co.,  110  S.  W.  659,  131  Mo. 
App.  134. 

Where  plaintiff,  a  passenger  on  defend- 
ant street  railroad's  car,  was  promised  by 
the  conductor  that  the  car  would  stop  at 
a  usual  stopping  place,  and,  on  the  car's 
slowing  down,  stood  on  the  step,  holding 
to  the  handrail,  but  through  a  sudden 
jerk  of  the  car  resulting  from  accelera- 
tion of  speed  was  thrown  to  the  ground 
and  injured,  defendant  was  liable;  plain- 
tiff being  entitled  to  rely  on  the  conduct- 
or's invitation  to  be  prepared  to  alight. 
Chalmers  v.  United  R.  Co.  (Mo.  App.), 
131  S.  W.  903. 

Where  a  street  car  on  the  signal  of  a 
passenger  slows  down  at  a  customary 
stopping  place,  and  the  passenger  pre- 
pares to  alight,  it  is  negligence  for  those 
in  charge  of  the  car  to  suddenly  start  it 
just  before  making  the  stop.  Musick  v. 
United  R.  Co.   (Mo.  App.),  134  S.  W.  31. 

After  a  street  car  had  slackened  its 
speed  to  enable  plaintiff  to  alight,  she 
arose  and  went  to  the  rear  platform, 
where  she  stood  holding  the  guard  rail. 
The  car  was  then  moving  very  slowly, 
and  without  coming  to  a  stop  suddenly 
increased  its  speed,  with  a  jerk  to  such 
a  degree  as  to  throw  plaintiff  into  the 
street.  Held,  that  the  railway  company 
was  negligent,  and  liable  for  the  injuries 
plaintiff  sustained.  Garner  v.  Forty-Sec- 
ond St.,  etc.,  R.  Co.,  107  N.  Y.  S.  134,  56 
Misc.  Rep.  500. 

If  a  street  car  company  knew  or  had 
reason  to  believe  that  plaintiff  was  about 
to  alight,  and  with  such  knowledge  per- 
mitted the  car  to  be  started  so  as  to 
cause  plaintiff  while  alighting  to  be  thrown 
down  and  injured,  the  company  is  liable 
for  the  injury  if  plaintiff,  was  free  from 
fault  contributing  to  the 'injury.  El  Paso 
Elect.  R.  Co.  V.  Boer  (Tex.  Civ.  App.), 
108  S.  W.  199. 

Where  a  passenger  on  a  street  car 
asked  the  conductor  to  stop  at  a  certain 
street,  and  he  said  "all  right,"  and,  upon 
approaching  the  street,  the  conductor 
closed  the  gates  on  the  platform  side  of 
the  car,  and  left  the  gates  open  on  the 
opposite  side,  and  then  gave  the  signal 
to  stop,  and  plaintiff,  with  a  grip  in  his 
hand  stood  at  the  open  gate  and  when 
the  car  slowed  down  as  though  to  stop 
alighted,  but  was  thrown  and  injured  by 
the    car    starting   up    at    full    speed,    such 
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about  to  reach  his  destination,  and  as  the  car  is  stopping  he  proceeds  to  the  plat-- 
fonn  or  steps  to  ahght  when  the  car  stops,  then  if  those  in  charge  of  the  car 
start  it  with  a  sudden  jerk,  and  the  passenger  thereby  sustains  injuries,  the  car- 
rier is  liable. ^8  This  rule  finds  frequent  application  in  cases  where  the  pas- 
senger is  moving  forward  by  direction  of  the  conductor.^''  It  is  a  well-known 
fact  that  passengers  do  not  wait  for  the  car  to  be  brought  to  a  standstill  before 
leaving  their  seats  and  going  to  the  platform  for  the  purpose  of  alighting.  These 
facts  the  carrier  must  take  knowledge  of,  and  can  not  plead  ignorance  thereto. 
On  the  other  hand,  if  the  car  should  stop  in  the  middle  of  a  block  or  at  a  place 
where  it  is  not  expected  a  passenger  would  attempt  to  leave  the  car,  then  the 
degree  of  care  in  regard  to  the  sudden  starting  of  the  car  is  not  the  same  as 
where  the  car  has  stopped  for  the  purpose  of  receiving  passengers.®^  And  it 
is  held  that  a  carrier  is  not  bound  to  take  notice  that  a  passenger  wishing  to 
alight  at  a  certain  place  will  leave  his  seat  and  proceed  to  the  platform  as  soon 
as  the  car  slackens  its  speed.®®  The  duty  of  a  motorman  in  the  management  of 
a  street  car  at  a  point  where  passengers  are  about  to  get  on  or  off  the  car  is 
different  from  the  care  required  when  he  is  operating  his  car  at  other  places. ^ 
If  a  passenger  is  not  at  his  destination,  in  order  to  hold  the  company  in  the  man- 
agement of  the  car  to  the  same  degree  of  diligence  required  in  the  former  case, 
there  should  be  some  evidence  that  the  conductor  knew,  or  by  the  exercise  of 
due  care  might  have  known,  that  the  passenger  was  attempting  to  leave  the  car 
at  the  unusual  place.^  But  if  the  passenger,  although  not  at  his  destination,  is 
passing  from  the  platform  down  the  steps  with  the  knowledge  of  the  motorman 
or  conductor,  then  it  is  their  duty  to  exercise  a  high  degree  of  care  in  the  man- 
agement of  the  car,  so  that  he  will  not  be  thrown  therefrom  by  an  extraordinary 
movement  of  the  car.^  And  if  the  conductor  has  called  a  street  and  the  car 
stops  prematurely,  but  near  said  street,  then  the  passenger  would  have  the 
right  to  assume  that  the  car  has  stopped  for  the  purpose  of  letting  him  alight 
therefrom,  and  it  would  be  the  duty  of  defendant's  conductor  after  having  called 
the  street  to  know  whether  the  deceased  is  preparing  to  alight,  and  not  start 
the  car  while  he  is  in  the  act  of  so  doing.*  And  it  can  xiot  be  said  that  the 
passenger  is  guilty  of  negligence  in  taking  a  position  on  the  back  platform  un- 

facts  were  sufficient  to  show  that  the  tion.  Schultz  v.  Michigan  United  R.  Co., 
motorman  and  conductor  were  negligent  1S3  N.  W.  594,  158  Mich.  665,  27  L  R. 
in   starting  the   car   again  before   plaintiff       A.'   N.   S.,   503 

Tco^^'lpfc    6«"«"w.^h^^f"''  '*'•■  ^-    Ely   ^-   Southwest    Missouri    R.    Co., 

QC     tl             =•     i'        yif-             ■■   D      r.  1*1    ^°-    App.    708,    125    S.    W.    833. 

96.  Ely  V.   Southwest   Missouri   R.    Co.,  „     t,,            „       ,             ,,.           -^     „ 
141  Mo.  App.  708,  125  S.  W.  833.  ^-  ,5-'^  ^-    Southwest    Missouri    R.    Co., 

97.  A  railroad  is  liable  to  a  passenger  ^*\i^°-  ^PP-  "^^h  '^^^^'r.^ ■  ^^^'  Murphy 
on  a  freight  train  for  injuries  caused  by  L.^i!^°?.°'V,^r"  ^'-  J?'  *^°-  l^S^Mo.  App. 
and  without  warning  jerking  the  train  lS^'  K'^^^-  ^-  ^i';  Cramer  v.  Springfield 
after  it  had  stopped  at  the  station  plat-  ?,ract.  Co.  112  Mo.  App.  350.  87  S.  W. 
form  at  the  end  of  the  journey,  and  he  ?.'^'  ^apid  Transit  R  Co,  w.  Strong  (lex. 
by  direction  of  the  conductor  had  risen  ^^^\  ^PP-)'  1°^  S.  W.  394;  Cole  v.  Chesa- 
in  his  seat  to  alight.  St.  Louis,  etc.,  R.  Pl^'^^'l;/'^"  ^-  ^0.  (Ky.  App.),  113  S.  W. 
Co.  V.  Cox,  26   Okla.  331,  109   Pac.   511.  822;   McGann  v.   Bostoii   Elevated   R.   Co., 

98.  Ely  V.  Southwest  Missouri  R.  Co.,  ^,^  ^^^'-  **?i  ^J  N  E.  570,  18  L.  R.  A., 
141   Mo.   App.   708,   125   S.  W.   833.  ^-  X''    506;    HufTord   v.    Metropolitan    St. 

99.  A  carrier  is  not  bound  to  take  no-  g-'  S°-  ^^°  ^°-  ^PP,'-  ^"^^^  ^"^  ^^  W-  1063; 
tice  that  a  passenger  on  an  electric  car  \^,'^I  "■  Metropolitan  St.  R.  Co.,  120 
will  leave  her  seat  and  move  to  the  door  ^°-  ^PP-  ^^2,  96  S.  W.  714. 

as   the     car   slackens    its     speed   and   ap-  3-    Ely   v.    Southwest    Missouri    R.    Co., 

proaches      the    place    where    she    has    an-  1*1  Mo.  App.  708,  125  S.  W.  833;  Murphy 

nounced    that    she    wished    to    alight;    so  ^-  Metropolitan  St.   R.   Co..,   125   Mo.  App. 

that  acceleration  of  the  speed  of  the  car  369,  102  S.  W.  64. 

while,  unknown  to  any  servant  of  defend-  4.    Ely   v.    Southwest    Missouri    R.    Co 

ant,  she  is  in   such  position,  is  not  negli-  141    Mo.    App.    708,    125    S.   W.    833;    Huf- 

gence,  where  it  would  not  have  been  neg-  ford  v.  Metropolitan  St.  R.   Co.,  130  Mo. 

ligence   had   she   not   assumed   such   posi-  App.   638,  109  S.  W.  1062. 
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der  such   circumstances.'     And  the  same   rule  would  seem  to  apply  where   a 
passenger  on  a  train  has  been  induced  to  go  upon  the  platform  by  a  premature, 
call  of  the  station-*' 
Sudden    Acceleration    for    Purpose    of    Passing    Stopping    Place. — 

While  a  street  railway  company  is  not  liable  to  a  passenger,  who  goes  to  the 
platform  as  the  car  is  approaching  his  destination  in  order  to  alight  when  the 
car  stops,  for  injuries  resulting  from  ordinary  jolting  or  jerking  of  the  car,  or 
acceleration  of  speed  in  order  to  reach  the  usual  stopping  place,  it  is  liable  for 
injuries  sustained  by  such  passenger  by  a  sudden  acceleration  of  speed  for  the 
purpose  of  proceeding  along  the  line  without  stopping  in  response  to  the  con- 
ductor's signal  to  stop  for  the  passenger  to  alight,'^  or  where  he,  having  notified 
the  conductor  of  his  destination  expects  him  to  stop  the  car,  which  he  fails  to  do.^ 
Person  Attempting  to  Board  Moving  Train. — There  is  a  line  of  cases  in 
which  it  is  held  that  the  carrier  is  not  liable  for  injuries  arising  from  jerks  or 
jolts,  in  such  cases  the  holdings  being  based  on  the  ground  that  the  passengers 
were  not  personally  invited  to  get  on  the  car  and  that  no  employee  knew  at  the 
time  of  the  attempt  to  do  so  and  of  their  dangerous  position.''  But  where  a 
passenger  in  getting  on  the  train  is  complying  with  the  directions  of  the  con- 
ductor, he  being  invited  to  do  so,  this  rule  is  not  applicable  and  the  carrier  may 
be  liable.  1" 

§  2539.  In  Recoupling  Trains  Which  Break  Apart.— When  a  train,  as 
sometimes  happens,  breaks  apart,  care  should  be  exercised  to  recouple  it  in  such 
a  manner  as  not  to  cause  injury  to  the  passengers  by  the  concussion." 

§  2  540.  Negligent  Handling  of  Engine.— A  carrier  is  liable  in  an  action 
for  injuries  to  a  passenger  caused  by  the  discharge  of  hot  cinders  from  a  loco- 


5.  Ely  V.  Southwest  Missouri  R.  Co., 
141  Mo.  App.  708,  125  S.  W.  833;  Well- 
meyer  v.  St.  Louis  Transit  Co.,  198  Mo. 
527,  95  S.  W.  925;  Heinze  v.  Interurban 
R.  Co.,  139  Iowa"l89,  117  N.  W.  385,  21 
L.   R.  A.,  N.  S.,  715. 

6  Where  plaintiff  was  thrown  from  the 
platform  of  a  passenger  train  by  a  sud- 
den jerk  before  the  train  had  arrived  at 
its  station,  he  could  prove  that  he  vi^as 
induced  to  go  on  the  platform  by  a  pre- 
mature call  of-  the  station  by  the  carrier's 
servants.  Midland  Valley  R.  Co.  v.  Ham- 
ilton,  104  S.   W.   540,   84   Ark.  81. 

7.  Sudden  accel^ation  and  failure  to 
stop. — Ranous  v.  Seattle  Elect.  Co.,  47 
Wash.    544,   92   Pac.   382. 

A  street  car  passenger,  after  having 
notified  the  conductor  of  her  desire  to 
stop  at  a  certain  street,  arose  from  her 
seat  and  proceeded  to  the  back  platform 
to  alight  when  the  car  stopped  in  response 
to  the  conductor's  signal.  As  the  car 
reached  the  center  of  the  street,  its  speed 
was  suddenly  accelerated  and  the  passen- 
ger was  thrown  and  injured.  The  car 
did  not  stop  at  such  street,  and  the  ac- 
celeration of  speed  was  not  for  the  pur- 
pose of  reaching  the  stopping  place  on 
the  opposite  side  thereof.  Held,  that  the 
carrier  was  not- relieved  from  liability  on 
the  theory  that  it  owed  no  duty  to  the 
passenger  not  to  accelerate  the  speed  be- 
fore arriving  at  the  stopping  place  in 
order  to  reach  it.  Ranous  v.  Seattle 
Elect.   Co.,  47  Wash.   544,  92   Pac.   382. 

8.  A  conductor  accepting  the  notice   of 


a  passenger  to  stop  the  car  at  a  desig- 
nated point  for  him  must  without  fur- 
ther notice  signal  the  motorman  to  stop 
the  car  at  the  designated  point,  and  must 
see  that  the  passenger  is  aflforded  an  op- 
portunity to  alight  in  safety.  Moeller  v. 
United  R.  Co.,  112  S.  W.  714,  133  Mo. 
App.    68. 

A  passenger  may  rely  on  the  promise 
of  the  conductor  that  he  will  let  the  pas- 
senger off  at  a  designated  place  where 
passengers  are  regularly  received  and 
discharged,  and  he  need  not  give  notice  by 
ringing  the  bell  of  his  wish  to  leave  the 
car  at  such  place.  Moeller  v.  United  R. 
Co.,  112  S.  W.  714,   133  Mo.  App.  68. 

9.  Winchell  v.  New  York  Cent.,  etc.,  R. 
Co.,  105  N.  Y.  S.  425,  121  App.  Div.  52, 
citing  Jones  v.  New  York,  etc.,  R.  Co., 
156  N.  Y.  187,  50  N.  E.  856,  41  L.  R.  A. 
490. 

Where  a  passenger  alighted  from  a 
train  while  it  was  standing  at  a  water 
tank  and  subsequently  boarded  it  while  it 
was  moving,  and  just  after  he  boarded 
it,  and  while  he  was  standing  on  the 
steps  of  a  car,  he  was  thrown  therefrom 
by  a  sudden  jolt  of  the  train,  there  was 
no  negligence  authorizing  a  recovery  for 
his  injuries.  Winchell  v.  New  York 
Cent.,  etc.,  R.  Co.,  105  N.  Y.  S.  425,  121 
App.   Div.   52. 

10.  Distler  v.  Long  Island  R.  Co.,  151 
N.   Y.   424,   45   N.    E.    937,   35   L.   R.    A.   762. 

11.  Winter  v.  Central  Iowa  R.  Co.,  80 
Iowa  443,  45   N.  W.  737. 
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motive,  negligently  handled,  such  negligence  being  the  proximate  cause  of  the 
escape  of  the  cinders. i^  And  where  a  passenger  is  injured  in  consequence  of 
a  breaking  of  a  coupling,  thereby  causing  the  train  to  part,  the  carrier  is  liable 
if  the  breaking  of  the  coupling  was  the  result  of  the  negligent  handling  of  the 
locomotive.^^ 

§§  2541-2550.  Collisions—!  2541.  In  General.— In  the  management 
of  the  carrier's  vehicle,  care  must  be  exercised  to  avoid  injury  to  passengers  in 
consequence  of  collisions  with  other  vehicles  or  with  obstructions  of  any  kind; 
if,  by  negligence  in  this  respect,  a  passenger,  who  is  himself  in  the  exercise  of 
due  care,  sustains  injury,  the  carrier  is  liable.  And  the  carrier  can  not  escape 
liability  for  negligence  which  contributes  to  an  accident  of  this  kind  by  reason 
of  the  fact  that  the  negligence  of  the  other  party  to  the  colHsion  contributed  to 
the  accident  ^*  or  even  by  reason  of  the  fact  that  the  other  party  was  more  cul- 
pable than  the  carrier.^^  "Where  there  is  negligence  on  the  part  of  the  driver 
of  a  street  car  in  attempting  to  cross  a  railroad  track  in  front  of  an  approaching 
train,  the  street  railway  company  can  not  escape  liability  on  the  ground  that 
the  negligence  of  the  railroad  contributed  to  the  accident. ^^  Thus  where  the 
driver  of  a  street  car  attempted  to  cross  a  railroad  track  in  front  of  an  approach- 
ing train,  and  an  accident  happened  which  would  not  have  taken  place  but  for 
such  negligence,  the  fact  that  the  negligence  of  the  railroad  company  in  lower- 
ing the  gates  contributed  to  the  happening  of  the  accident  could  not,  it  has  been 
held,  absolve  the  street  railway  from  liability.^'^  A  street  railway  company  is 
not  relieved  from  responsibility  for  injury  to  an  alighting  passenger  caused  by 
colliding  cars,  though  its  employees  were  skillful,  if  on  the  particular  occasion 
they  did  not  use  due  care.^^  In  an  action  against  the  proprietor  of  a  stage  coach 
to  recover  damages  sustained  by  plaintiff,  while  a  passenger,  in  consequence  of 
a  collision  with  another  coach,  it  was  held  that,  although  the  accident  might  have 
been  caused  immediately  by  the  negligence  of  the  driver  of  the  other  coach,  de- 
fendant was  nevertheless  liable  if  his  driver  did  not  use  all  the  means  which 
a  skillful  and  prudent  driver  could  and  would  have  u-sed  to  prevent  the  injury 
done.i^  It  is  negligence  for  a  motorman  not  to  stop  his  car  in  time  to  avoid  a 
collision,  although  stopping  it  might  result  in  injury  to  the  electrical  apparatus 

12.  Negligent  handling  of  engirie. — Mis-  Wisconsin. — Heucke   v.    Milwaukee    City 
souri,  etc.,   R.   Co.  v.   Mitchell   (Tex.   Civ.  R.   Co.,   69  Wis.  401,   34   N.   W.   243. 
App.),  87  S.  W.  841,  affirmed  in  101  Tex.           Failure    to    take   proper   precaution. — A 
649,   no   op.  carrier    is    liable    to    a    passenger    injured 

13.  Negligent  breaking  coupling. — Gal-  i"  a  collision  at  a  point  of  danger,  where 
veston,  etc.,  R.  Co.  v.  Young,  45  Tex.  Civ.  it  has  failed  to  take  all  measures  neces- 
App.  430,  100  S.  W.  993;  see  Prescott,  sary  to  guard  against  accidents  of  such 
etc.,  R.  Co.  V.  Morris,  93  Ark.  365,  133  a  character.  Chicago  City  R.  Co.  v. 
S    W    393  Shreve,    128    111.    App.    463,    judgment    af- 

14.  '/.«,a._Kellow    v.  -Central,    etc.,    R.  ^^.^^  /n  80  N.  E    1049,  326  111.  530 

Co.,  68  Iowa  470,  33  N.  W.  740,  27  N.  W.  ril  9.V"io"m  V  «q'«  ,°«  A  ^^l^^i^^'  ^i^ 
466,  31  Am.  &  Eng.  R.  Cas.  485,  56  Am.  ^"-  ^f '  ^°i^-  ?"  ^^,^'  ?f,  V"  ^,^ng  3. 
j^g'     ggg  ^  Cas.   193,   affirmmg  19  111.   App.   145;   Chi- 

',                „                  _  cago,    etc.,    R,    Co.    v.    Ransom,    56    Kan. 

Massachusetts.—Eaton    v.    Boston,    etc.,  559    44  p^c.  6,  3  Am.  &  Eng.  R.  Cas.,  N. 

R.  Co.  (Mass.),  11  Allen  500,  87  Am.  Dec.  c     259 
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Missouri.-Ohen    v.     Citizens'     R.     Co.,  .  .f  n^s'^52f  Tv    S  "^ cf '  fi^?'  !i  ^'%'^' 

152   Mo.   436,   54   S.   W.  470;   Clark  v.   Chi-  "^ '^^ «r-    ^^^'   ^  /,           t\     %'    H   ^-    ^^■ 

cago,  etc.,   R.   Co.,   127  Mo.  197,  29  S.  W.  "O^'   ^^^'^''^S   5   App.   D.    C.   468. 

1013,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  307.  17.  Washmgton,  etc.,  R.  Co.  v.   Hickey, 

New    ForA.-Barrett    v.    Third    Ave.    R.  ^?^   U.   S.    531,   17    S.    Ct.    661     41    L.    Ed. 

Co.,  45  N.  Y.  628,  affirming  8  Abb.  Prac,  "°1'  affirmmg  5  App.  D.   C.  468. 

N.  S.,  205,  31  N.  Y.  Super.  Ct.  568;  Web-  18.   Circumstances     at  the  time     deter- 

ster   7J.    Hudson    River    R.    Co.,    38    N.    Y.  mine.— Basler   v.    Sacramento,    etc.,    Elect. 

260.  Co.,    Ill    Pac.    530,    158    Cal.    514. 

Was'Mngton. — Sears    v.    Seattle    Consol.  19.  Peck  v.     Neil,     3   McLean  22,   Fed. 

St.  R.  Co.,  6  Wash.  337,  33  Pac.  389,  1081.  Fed.   Cas.  No.   10,893. 
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of  the  company. 2" 

Duty  to  Keep  Watchman. — A  carrier  is  not  compelled  to  have  a  flagman  at 
a  particular  point,  in  the  absence  of  statutory  or  municipal  requirements;  but, 
in  determining  negligence,  the  failure  to  provide  a  flagman  may  be  considered.21 

§  2542.  Collisions  between  Trains  or  Oars  Operated  on  the  Same 
Track. — When  more  than  one  train  or  car  is  operated  upon  the  same  track,  the 
carrier  must  exercise  care  to  make  proper  provision  for  their  operation  without 
danger  of  interference ;  when  necessary  for  the  safety  of  passengers,  the  carrier 
must  adopt  and  conform  to  proper  rules  and  regulations,  some  systern  of  signals 
or  other  means  of  giving  information  as  to  the  movement  of  the  trains  or  cars, 
and  take  every  precaution  which  will  be  suggested  by  an  observance  of  the  high 
degree  of  care  which  the  law  exacts.22     Care  must  be  exercised  that  the  track 


20.  Anticipated  injury  to  apparatus  no 
excuse. — Cleary  v.  Bloomington,  P.  &  J. 
Electric   Ry.    Co.,    150   111.   App.   418. 

21.  McCherry  v.  Snare,  etc.,  Co.,  114 
N.  Y.  S.  674,  130  App.  Div.  241,  affirmed 
92   N.    E.    1090,   198   N.   Y.   533. 

22.  Union  R.,  etc.,  Co.  v.  Shacklet,  119 
111.  232,  10  N.  E.  896,  28  Am.  &  Eng.  R. 
Cas.   193,  affirming  19  111.   App.   145. 

Plaintiff  was  injured  in  a  collision  be- 
tween two  of  defendant's  electric  cars, 
going  in  opposite  directions  on  a  single 
track.  By  the  time  schedule  in  force 
when  the  accident  occurred,  the  car  which 
collided  with  the  one  in  which  plaintiff 
was  riding,  should  have  turned  off  on  a 
branch  track  two  minutes  before  plain- 
tiff's cars  was  due  at  the  junction  of  the 
two  tracks,  but  there  was  no  provision 
made  by  signal  flag,  register  or  other- 
wise to  inform  those  in  charge  of  plain- 
tiff's car,  when  the  junction  was  reached, 
whether  the  other  car  had  in  fact  passed 
that  point.  It  was  held  that  this  was 
sufficient  to  establish  the  fact  of  defend- 
ant's negligence.  Bailey  v.  Tacoma 
Tract.    Co.,   16  Wash.   48,   47   Pac.   341. 

In  an  action  to  recover  damages  for 
the  death  of  plaintiff's  intestate  it  ap- 
peared that  the  accident  happened  as  fol- 
lows: The  train  upon  which  decedent 
was  a  passenger,  by  mistake  of  the  engi- 
neer, moved  out  of  the  station  at  B.,  leav- 
ing the  conductor  behind  and  failing  to 
take  a  sleeper  which  should  have  been 
attached  to  the  train.  The  engineer's 
error  was  due  to  the  fact  that  he  mistook 
the  nightwatchman's  signal,  directing  him 
to  move  his  train  out  of  the  way  of  an 
incoming  train,  for  a  signal  by  the  con- 
ductor, notifying  him  to  leave  the  station. 
The  conductor  and  watchman  were  sup- 
plied with  the  same  uniforms,  the  same 
kind  of  lanterns  for  signaling  purposes, 
and  the  signal*  made  by  the  watchman 
for  the  train  to  move  out  of  the  way  was 
made  in  the  same  way  that  the  conductor 
would  have  signaled  for  the  train  to  pro- 
ceed on  its  way  to  the  next  station.  The 
engineer  did  not  discover  his  mistake  un- 
til he  reached  E.,  a  station  five  or  six 
miles  from  B.,  and  at  which  there  was  no 
night    operator.        Upon      discovering   his 


mistake  at  E.,  the  engineer,  after  waiting 
about  one  or  two  minutes,  started  to 
back  his  train  to  B.  There  was  no  light 
on  the  rear  coach,  and  he  was  backing  at 
the  rate  of  fifteen  or  twenty  miles  an 
hour.  When  the  train  had  gone  back 
about  two  and  one-half  miles,  it  collided 
with  an  extra  freight,  which  had  been 
ordered  to  move  out  in  the  rear  of  the 
passenger  train,  and  plaintiff's  intestate 
received  injuries  from  the  effects  of 
which  he  subsequently  died.  It  was  held 
that  all  these  acts  and  omissions  were 
properly  considered  by  the  jury  on  de- 
termining the  question  of  defendant's 
negligence,  and  a  judgment  for  plaintiff 
was  affirmed.  Kansas,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.  393,  13  So.  57,  58  Am. 
&  Eng.  R.  Cas.  140. 

In  an  action  to  recover  for  injuries  re- 
ceived in  a  rear-end  collision  between 
two  elevated  trains  during  a  severe  snow- 
storm, it  was  contended  that  defendant 
was  negligent  in  continuing  to  run  the 
cars,  and  the  question  was  left  to  the 
jury.  The  facts  were  these:  The  storm 
had  apparently  abated.  The  trains  of  the 
defendant  were  crowded  with  passengers 
seeking  passage  to  the  lower  part  of  the 
city.  It  was  the  duty  of  the  defendant, 
tmder  its  charter,  to  operate  its  trains,  if 
practicable,  for  the  convenience  of  the 
public.  No  accidents  had,  so  far  as  ap- 
peared, occurred  on  that  day  prior  to  the 
accident  in  question,  and  the  road  had 
continued  its  efforts  to  move  its  trains. 
Ud  to  about  the  time  of  the  accident  the 
street-surface  roads,  although  they  nat- 
urally would  be  more  likely  to  be  impeded 
by  the  snow  than  the  elevated  roads,  had 
continued  their  traffic.  The  forecasts  of 
the  weather  were  favorable.  It  was  held 
that  the  evidence  did  not  justify  the  sub- 
mission to  the  jury  of  the  question  as  to 
whether  defendant  was  chargeable  with 
negligence  in  not  having  wholly  sus- 
pended the  operation  of  its  trains.  Con- 
nelly V.  Manhattan  R.  Co.,  142  N.  Y.  377, 
37  N.  E.  463,  reversing  68  Hun  456,  23 
N.  Y.   S.   88. 

Negligent  performance  of  duties  by 
servants. — Where,  if  the  conductor  of  a 
street  car  caused  his  car  to  leave  a  pass- 
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at  a  station  is  dear  when  trains  are  coming  in  or  going  out.     Thus,  al 
company  has  been  held  Hable  to  a  passenger  for  injuries  received  in  aN 
which  was  caused  by  the  negligence  of  the  foreman  of  a  switch  engine  in^  _  ,. 

to  notify  his  engineer  that  an  extra  train  would  arrive  at  a  certain  time.^^  ^AqA'*' 
a  carrier  is  liable  to  a  passenger  for  injuries  from  a  collision  while  his  train  was 
backing  out  of  a  depot  onto  the  main  line,  caused  by  the  failure  of  the  conductor 
to  ascertain  whether  the  track  was  clear.^*  Where  a  car  in  which  there  are 
passengers,  and  which  is  left  standing  on  the  main  track  near  a  station,  is  run 
into  by  another  train,  which  is  known  to  be  approaching,  in  consequence  of  a 
failure  to  flag  the  train,  or  the  recklessness  of  the  servants  in  charge  thereof  in 
continuing  the  speed  of  the  train  until  they  see  the  danger,  the  railroad  company 
is  chargeable  with  gross  negligence.^^  And  it  is  gross  negligence  for  a  brake- 
man  to  allow  a  switch  engine  to  be  run  against  a  train  so  violently  as  to  endan- 
ger the  safety  of  passengers  when  it  was  in  his  power  to  prevent  such  an  6c- 
currence-26    Railroad  trains  and  street  cars  should  be  run  a  safe  distance  apart.^^ 


ing  switch  knowing  that,  under  weather 
conditions,  the  steadiness  of  the  current 
could  not  be  relied  on,  in  consequence 
of  which  the  car  was  frequently  unlightedj 
and  if  in  the  circumstances  reasonable 
prudence  and  due  care  for  the  safety  of 
his  passengers  required  the  car  to  remain 
at  the  switch,  it  was  his  duty  to  hold  it 
there,  and  a  failure  to  perform  such  duty 
amounted  to  actionable  negligence  if  it 
caused  a  collision.  Briggs  v.  Durham 
Tract.  Co.,  147  N.   C.  389,  61  S.   E.  373. 

Running  trains  by  telegraph. — As  to 
the  duties  of  a  railroad  company  which 
undertakes  to  regulate  the  running  of  its 
trains  by  telegraph,  see  post,  "Care  Re- 
quired as  to  Te'iegraph  Lines,  Operators, 
etc.,"   §  2552. 

Failure  to  stop  train  for  orders. — Mills' 
Ann.  St.,  §  1508,  giving  an  action  against 
a  railroa'd  company  for  death  resulting 
from  negligence  of  an  employee  while 
managing  a  train,  etc.,  rnakes  a  company 
liable  for  death  of  a  passenger  in  a  col- 
lision between  trains,  caused  by  an  op- 
erator negligently  failing  to  stop  a  train 
for  the  orders.  Whittle  v.  Denver,  etc., 
R.   Co.,    118    Pac.   971,    51   Colo.   382. 

23.  Eddy  v.  Letcher,  6  C.  C.  A.  276,  57 
Fed.   115. 

24.  Out  going  train — Backing  out  of 
depot. — Chicago,  etc.,  R.  Co.  v.  Poore, 
108   S.   W.   504,   49  Tex.    Civ.   App.   191. 

25.  Louisville,  etc.,  R.  Co.  v.  Long,  94 
Ky.  410,  15  Ky.  L.  Rep.  199,  22  S.  W.  747, 

26.  Gross  negligence. — East  Line,  etc., 
R.  Co.  V.  Rushing,  69  Tex.  306,  6  S.  W. 
834. 

27.  In  an  action  to  recover  for  injuries 
received  in  an  accident  caused  by  a 
freight  train  running  into  the  rear  end  of 
a  passenger  train  in  which  plaintifi  was 
riding,  the  facts  were  as  follows:  The 
two  trains  had  left  the  same  station  from 
four  to  eleven  minutes  apart;  the  pas- 
senger train  consisted  of  engine,  bag- 
gage car,  and  three  coaches,  and,  heavily 
loaded,  had  a  schedule  of  twenty-three 
miles  an  hour,  and  was  to  stop  at  nine 
Stations.     The  freight  train  was  a  double 


header  that  made  no  stops,  and  ran  at 
least  twenty-five  or  thirty  miles  an  hour, 
carrying  forty-nine  cars.  The  freight 
train  instead  of  keeping  ten  minutes  be- 
hind the  passenger  train  was  run  at  a 
speed  which  caused  it  to  overtake  and 
collide  with  the  passenger  train.  It  was 
held  that  the  facts  presented  a  clear  case 
of  gross  negligence.  Louisville,  etc.,  R. 
Co.  V.  Richmond,  23  Ky.  L.  Rep.  2394,  67 
S.    W.    25. 

While  a  freight  train  was  ascending  a 
steep  grade,  on  a  curved  track,  a  number 
of  cars,  including  the  caboose  in  which 
plaintif?  and  others  were  seated,  became 
detached  and,  running  backwards,  came 
in  collision  with  the  engine  of  a  train 
which  was  following  eight  minutes  be- 
hind. In  affirming  a  judgment  for  plain- 
tiff it  was  said  that  it  could  not  be  said, 
as  a  matter,  of  law,  upon  the  facts  found, 
that  the  company  was  exercising  due 
care  in  running  trains  up  a  steep  grade, 
on  a  curved  track,  where  one  train  could 
not  be  seen  from  the  other,  without  a 
greater  interval  between  them.  Louis- 
ville, etc.,  R.  Co.  V.  Faylor,  126  Ind.  126, 
25  N.  E.  869. 

In  an  action  to  recover  injuries  sus- 
tained in  consequences  of  a  collision  be- 
tween two  of  defendant's  street  cars, 
plaintiff's  evidence  tended  to  show  that 
he  had  reached  the  car,  which  had  stopped 
for  him  at  a  crossing,  and  was  endeavor- 
ing to  enter  it  by  single  low  step,  in  the 
rear  and  center  of  the  car,  between  the 
rails;  that  while  he  was  on  the  step  and 
in  the  act  of  opening  the  door,  which 
opened  with  difficulty,  he  heard  the  noise 
of  another  car  approaching,  which  was 
unexpectedly  brought  into  collision  with 
the  one  he  was  entering,  and  he  was 
thereby  struck,  knocked  down,  and  se- 
verely hurt.  Defendant's  evidence  also 
tended  to  show  that  the  forward  car  had 
stopped  and  was  waiting  for  plaintiff,  and 
that  he  had  passed  to  the  rear  thereof 
and  stood  between  the  rails,  where  he 
was  seen  by  the  driver  of  the  rear  car 
before    the    accident.      The    collision    oc- 


§  2542 


CARRIERS. 


2002 


And  common  carriers  of  passengers,  which  run  freight  cars  only  a  short  dis- 
tance after  passenger  cars,  and  up  and  down  steep  inclines,  must  exercise  a  very 
high  degree  of  care  to  have  their  appliances  in  proper  condition '  and  properly 
managed,  and  on  the  first  indication  of  wearing  out  or  of  defects  of  any  char- 
acter it  is  their  duty  to  inspect  them  and  see  that  they  are  in  good  condition.^s 
When  a  street  car,  on  which  plaintifif  was  a  passenger,  came  to  a  stop,  plaintiff, 
who  was  standing  on  the  rear  platform,  leaning  his  back  against  the  dasher,  was 
struck  in  the  back  by  the  pole  of  another  car,  which  was  following  rapidly,  and 
injured,  a  judgment  for  plaintiff  was  affirmed.^^  When,  by  the  running  of  other 
trains  on  the  same  track,  it  is  hazardous  to  run  a  train  several  hours  out  of 
time,  it  is  negligence  to  do  so.^o  And  it  may  be  negligence  to  run  a  train  be- 
hind time,  without  notifying  a  train  which  is  following  of  the  fact.^i  When  a 
train  or  car  meets  with  an  accident  which  causes  delay,  and  there  is  danger  of 
another  train  or  car  coming  in  collision,  steps^  should  be  taken  to  flag  the  ap- 
proaching train  or  car,  to  remove  the  passengers  to  a  place  of  safety,  or  to  do 
whatever  may  be  demanded  by  the  situation,*^  ^nd  the  condition  in  each  par- 


curred  in  the  evening,  and  during  a  storm, 
but  the  streets  were  sufficiently  lighted, 
so  that  plaintiff  and  the  car  which  he 
was  about  to  board  could  be  seen  by  the 
driver  of  the  other  car.  It  was  held  that 
a  motion  to  dismiss  the  action  was  prop- 
erly denied.  Smith  v.  St.  Paul,  etc.,  R. 
Co.,  32  Minn.  1,  18  N.  W.  837,  50  Am. 
Rep.   550. 

28.  Freight  trains  following  passenger 
trains. — Rouston  v.  Detroit  United  Rail- 
way, 115   N.  W.   62,   151  Mich.   237. 

29.  Thirteenth,  etc.,  R.  Co.  v.  Boudrou, 
92  Pa.  475,  3  Am.  &  Eng.  R.  Cas.  30,  37 
Am.  Rep.  707. 

30.  Chicago,  etc.,  R.  Co.  v.  George,  19 
111.  510,  71  Am.  D2C.  339. 

31.  Alabama,  etc.,  R.  Co.  v.  Beardsley, 
79    Miss.   417,    30    So.    660. 

32.  Kleszewski  v.  Chicago,  etc.,  R.  Co., 
153   111.   App.  48. 

A  train,  upon  which  plaintiff  was  a  pas- 
senger, was  delayed  by  the  failure  of  the 
air-brakes  to  work.  It  was  overtaken  by 
a  construction  train  of  defendant,  which 
was  known  to  those  in  charge  of  the 
passenger  train  to  be  but  a  few  minutes 
behind.  A  collision  occurred,  and  plain- 
tiff was  injured.  It  was  held  that  the 
question  of  defendant's  negligence  in  fail- 
ing to  exercise  due  care  in  flagging  the 
approaching  train  was  properly  submitted 
to  the  jury.  Louisville,  etc.,  R.  Co.  v. 
Minogue,  90  Ky.  369,  12  Ky.  L.  Rep.  378, 
14   S.  W.  357,   29  Am.   St.   Rep.   378. 

The  train,  upon  which  plaintiff's  hus- 
band was  a  passenger,  became  stalled  in 
snow,  and  could  proceed  no  further. 
Thereupon  a  brakeman  was  sent  back  for 
aid.  This  brakeman,  meeting  an  engine 
with  a  snow-plow  attached,  communicated 
the  fact  that  the  train  was  stalled,  and 
undertook  to  inform  the  conductor  and 
the  engineer  where  the  stalled  train  was 
located.  He  got  on  the  engine,  which 
proceeded  toward  the  train,  and,  without 
stopping,  ran  into  the  rear  end  of  the 
caboose  attached  to  the  stalled  train,  and 
injured   deceased  so  that  he  died  a  short 


time  thereafter.  It  was  snowing  at  the 
time  the  accident  took  place,  and  the 
wind  was  blowing  so  as  to  render  it 
diflicult,  it  not  impossible,  for  those  on 
the  engine  behind  the  snow-plow  to  see 
the  stalled  train,  towards  which  they 
were  approaching,  when  the  engine  was 
in  motion.  There  was  no  flagman  placed 
on  the  track  behind  the  stalled  train  to 
give  warning  to  the  approaching  engine 
and  snow-plow,  nor  was  there  any  bell 
rung  or  whistle  sounded  on  the  stalled 
train.  The  brakeman  who  went  back  for 
the  snow-plow  said  that  he  placed  three 
torpedoes  on  the  track  behind  the  stalled 
train,  but  the  evidence  showed  that  these 
were  entirely  inadequate  to  give  warning 
to  the  approachjng  engine,  and  were 
probably  swept  off  by  the  snow-plow  and 
not  exploded,  or,  if  exploded,  the  wind 
and  drifting  snow  prevented  those  on 
the  engine  behind  the  snow-plow  from 
hearing  the  explosion.  It  was  held  that, 
upon  the  evidence,  the  question  of  de- 
fendant's negligence  was  for  the  jury. 
Annas  v.  Milwaukee,  etc.,  R.  Co.,  67  Wis. 
46,   30   N.   W.   282,   58   Am.   Rep.   848. 

Where  a  train  was  stopped  to  avoid 
running  into  a  wagon,  which  obstructed 
the  track  and  could  not  be  removed,  and, 
a  flagman  was  sent  back  to  stop  another 
train  which  was  almost  due,  but  the  pas- 
sengers were  not  removed  from  the  cars, 
it  was  held  that  whether  the  failure  to 
notify  the  passengers  to  leave  the  cars 
amounted  to  negligence,  was  a  question 
for  the  jury.  Eaton  v.  Boston,  etc.,  R. 
Co.  (Mass.),  11  Allen  500,  87  Am.  Dec. 
730. 

As  the  freight,  train,  upon  which  plain- 
tiff vfas  a  passenger,  reached  the  top  of 
a  hill,  several  cars,  including  the  caboose 
in  which  the  conductor,  two  brakemen, 
and  plaintiff,  who  was  asleep,  were  rid- 
ing, became  detached,  ran  backward,  and 
came  to  rest  at  the  bottom  of  the  grade, 
some  two  miles  from  the  place  where  the 
train  parted.  Without  awaking  plaintiff, 
one   of  the  brakemen  went  back  about  a 
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ticular  case  regulates  the  carrier's  duty  in  this  respect.^  ^  And  it  has  been  held 
that  it  is  negligence  not  to  control  the  colliding  car  so  that  it  can  be  stopped  be- 
fore it  strikes  the  car  which  is  delayed  and  kept  in  a  place  of  danger.^*  A  col- 
lision of  the  several  parts  of  a  train  which  has  broken  apart  may  be  predicated 
upon  the  want  of  proper  inspection,  the  absence  of  the  trainmen  from  their 
posts,  and  stopping  an  engine  which  is  following  the  train  in  close  proximity 
to  one  of  the  sections.^s  But  it  has  been  held  that  a  railroad  company  is  not 
liable  for  injury  to  a  passenger  in  collision  of  trains,  caused  by  failure  of  the  air- 
brakes to  work,  if  its  employees,  upon  discovering  that  fact  use  such  care  and 
effort  to  prevent  the  collision,  as  persons  of  ordinary  care  and  prudence  would 
exercise.^*  And  in  an  action  in  which  it  appeared  that  the  collision  of  a  street 
car  with  anothef  car  ahead  of  it,  was  caused  by  the  fracture  of  the  brakechain, 
so  that  the  driver  could  not  control  the  car,  although  he  made  every  effort  to  do 
so,  it  was  held  that  no  negligence  on  the  part  of  the  driver  was  shown,  notwith- 
standing that  he  may  have  used  more  force  in  applying  the  brake  than  was  ab- 
solutely necessary,  and  that  he  did  not  shout  to  those  in  charge  of  the  car 
ahead,  it  not  being  shown  that  shouting  would  have  been  of  service  in  preventing 
the  accident.^'' 

Disobedience  of  Orders. — A  collision  which  is  caused  by  a  disobedience  of 


quarter  of  a  mile  to  flag  another  freight 
train,  which  was  known  to  be  in  the  rear, 
and  which  would  approach  on  a  long 
down  grade.  It  appeared  that  this  rear 
freight  train  had  met  with  a  like  acci- 
dent at  the  top  of  the  hill,  and  the  forward 
part  of  the  train,  composed  of  some  six- 
teen of  eighteen  cars,  had  but  one  brake- 
man  on  it,  so  that  the  train  was  not  un- 
der the  control  of  the  engineer.  It  was 
held  that  there  could  be  no  doubt  that  the 
evidence  tended  to  show  negligejice  on 
the  part  of  the  trainmen.  "They  knew 
there  was  a  freight  train  just  behind 
them;  that  it  would  reach  them  on  a  long 
down  grade;  that  the  freight  trains  were 
liable  to,  and  frequently  did,  break  in 
two,  and  then  not  be  under  the  complete 
control  of  the  engineer;  and  that  there 
was  frost  on  the  rails.  The  evidence 
tends  to  show  that  the  rear  train  could 
have  been  heard  for  two  miles,  and  there 
was  ample  time  to  have  given  a  danger 
signal  further  from  the  standing  caboose. 
Under  the  circumstances,  to  flag  the  train 
at  a  distance  of  only  a  quarter  of  a  mile 
from  the  caboose,  and  without  warning 
to  the  boy,  who  knew  nothing  of  what 
was  going  on,  furnishes  evidence  of  even 
gross  negligence."  Whitehead  v.  St. 
Louis,  etc.,  R.  Co.,  99  Mo.  263,  11  S.  W. 
751,  6  L.  R.  A.  409. 

Where  a  passenger  sued  a  carrier  to 
recover  for  injuries  resulting  from  a  col- 
lision, it  appearing  that  the  passenger 
train  had  stopped  forty  minutes  before 
the  flagman  was  sent  to  warn  a  freight 
train,  which  the  conductor  on  the  pas- 
senger train  knew  was  coming,  and  the 
freight  train  did  not  receive  the  flagman's 
signal  in  time  to  avoid  the  collision,  de- 
fendant was  guilty  of  negligence.  Gulf, 
etc.,  R.  Co.  V.  Brown,  16  Tex.  Civ.  App. 
93,  40  S.  W.  608,  see  93  Tex.  684,  no  op. 

In  an  action  to  recover  for  injuries  re- 


ceived in  a  rear-end  collision  between 
two  of  defendant's  electric  cars,  caused 
by  the  trolley  of  the  first  car,  upon  which 
plaintiff  was  a  passenger,  coming  off  the 
wire,  there  was  evidence  to  show  the  fol- 
lowing facts:  At  the  place  of  the  accident, 
the  tracks  of  the  railroad  ran  through 
woods,  on  a  down  grade,  with  frequent 
curves.  The  curve  just  before  the  place 
of  the  accident  was  of  such  a  kind  that 
the  motorman  of  the  second  car  could 
see  only  about  one  hundred  and  fifty  feet 
ahead.  A  light  rain  had  fallen,  and  the 
tracks  were  very  slippery,  so  that  the 
brakes  would  not  hold  well.  The  second 
car  left  two  minutes  after  the  first.  All 
this  was  known  to  the  conductor  of  the 
first  car,  and  yet,  when  the  trolley  came 
off,  instead  of  letting  his  car  go  by  its 
own  momentum  down  the  grade,  he  sig- 
nalled to  stop  it,  and  when  it  stopped, 
after  going  some  distance,  instead  of  giv-- 
ing  warning  to  the  other  car  which  was 
approaching  from  behind,  he  proceeded 
to  get  on  the  top  of  the  car  to  adjust  the 
trolley;  and  the  collision  occurred.  It 
was  held  that  there  was  evidence  to  war- 
rant a  finding  of  negligence  on  the  part 
of  the  conductor.  Blanchette  v.  Holy- 
oke  St.  R.  Co.,  175  Mass.  51,  55  N.  E. 
481. 

33.  Gulf,  etc.,  R.  Co.  v.  Brown,  40  S. 
W.  608,  16  Tex.  Civ.  App.  93. 

34.  Kleszewski  v.  Chicago,  etc.,  R.  Co., 
153  111.  App.  481. 

35.  Delaware,  etc.,  R.  Co.  v.  Ashley,  14 
C.    C.   A.    368,    67    Fed.    309. 

36.  Failure  of  air-brakes  to  work. — Mis- 
souri, etc.,  R.  Co.  V.  Edling,  18  Tex.  Civ. 
App.  171,  45  S.  W.  406,  affirmed  in  93 
Tex.   734,   no  op. 

37.  Wynn  v.  Central  Park,  etc.,  R.  Co., 
133  N.  Y.  575,  30  N.  E.  731,  4  Silvernail 
Ct.  App.  34,  reversing  14  N.  Y.   S.   173. 
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orders  is  the  result  of  negligence.ss  Thus,  it  is  held  that  the  negligence  of  a 
flagman  in  failing  to  notify  a  train,  as  ordered  by  the  dispatcher,  that  another 
train  is  approaching  it  on  the  same  track,  is  negligence  of  the  carrier,  as  re- 
spects a  passenger  injured  by  collision  of  the  trains.^^ 

Condition  of  Track  as  Exoneration. — Common  carriers  are  bound  to  an- 
ticipate changes  in  weather  conditions  common  to  the  climate  or  country  in 
which  the  service  is  carried  on  and  to  provide  against  them,  and  hence  a  car- 
rier is  not  absolved  from  liabiHty  for  injuries  occurring  through  a  car  sliding 
and  colliding  with  another  car  owing  to  the  rails  being  wet  from  rain.*" 

§  2  543.  Collisions  of  Trains  with  Cattle  and  Other  Obstructions.— 

The  care  demanded  of  railroad  companies  in  the  management  of  their  trains  re- 
quires that  they  should  maintain  proper  lookouts,  moderate  the  speed  of  trains 
at  especially  dangerous  points,  and  take  ever)^,  reasonable  precaution  to  prevent 
injury  to  passengers  in  consequence  of  collisions  with  cattle  and  other  obstruc- 
tions on  t-he  track.*^  A  railway  company  may  not  escape  liability  for  injury 
to  a  passenger  in  a  collision,  caused  by  an  obstruction  on  the  track,  merely  be- 
cause the  obstruction  was  caused  by  an  agency  over  which  it  had  no  control. 
In  addition  it  must  show  that  it  could  not,  by  the  highest  degree  of  care  and  dili- 
gence, consistent  with  the  practical  operation  of  the  road,  have  discovered  and 
removed  the  obstruction  prior  to  the  collision.*^  When  a  train  comes  to  a  curve 
in  the  road  and  it  is  impossible  for  the  engineer  to  see  both  sides  of  the  track, 
it  may  be  negligence  for  the  fireman  to  omit  keeping  a  lookout  on  his  side  of 
the  cab.**  Where  the  engineer  of  defendant's  train,  upon  which  plaintiff  was 
a  passenger,  ran  the  train  in  broad  daylight  at  the  rate  of  ten  or  fifteen  miles 
an  hour  against  obstructions,  lying  directly  across  the  track,  and  visible  to  him 
at  a  distance  of  more  than  a  quarter  of  a  mile,  his  excuse  for  the  act  being  that, 
although  he  saw  the  obstructions  in  season  to  stop,  he  thought  he  could  knock 
them  out  of  the  way,  it  was  held  that  defendant  was  guilty  of  negligence.*' 

§  2544.  Collisions  of  Street  Cars  with  Road  Vehicles. — The  driver  of 
a  street  car,  whether  operated  by  horses  or  machinery,  should  be  vigilant  in  ob- 

38.  Disobedience  of  employee.  —  St.  Washington. — See,  also,  Cogswell  v. 
Louis,  etc.,  R.  Co.  v.  Sommerland,  140  West  St.,  etc.,  R.  Co.,  5  Wash.  46,  31 
111.   App.   184.                                                               Pac.    411,    52    Am.    &    Eng-.    R.    Cas.    500. 

39.  Failure  to  notify  train  that  another  Where  an  animal  strays  on  the  track 
train  following  on  same  track. — Harris  v.  in  the  nighttime,  and  is  not  discovered 
Puget  Sound  Elect.  Railway,  100  Pac.  by  the  trainmen  until  struck  by  the  train, 
838,   52  Wash.   289.  though  it  could  have  been  seen  400  yards 

40.  Condition  of  track. — Indiana  Union  away,    there    is    such    negligence    on    the 
Tract.   Co.  v.   Ohne,  45   Ind.  App.  632,   89  part  of  the   company  as  to  render  it  lia- 
N.  E.  507.  ijle   to   a  passenger  injured  in   the   result- 
Where  a  passenger  is  injured  in  a  col-  ing    accident.      Mexican    Cent.    R.    Co.    v. 

lision,  the   fact  that  the  track  is   slippery  Lauricella,    87    Tex.    277,    28    S.    W.    277, 

and    greasy,    and    in    a    muddy    condition  47  Am.  St.  Rep.  103. 

will  not  exonerate  the  carrier.     Fuhry  v.  Where   the   derailment  was   caused  by  a 

Chicago    City    R.    Co.,    144    111.    App.    521,  collision  with   a  calf  on   the  track,  which 

judgment  affirmed  in  88  N.  E.  221.  could  have  been  seen  600  feet  in  advance 

41.  Arkansas.St.  Louis,  etc.,  R.  Co.  v.  of  the  train,  and  the  railroad  company 
Stewart,  69  Ark.  606,  61  S.  W.  169,  82  failed  to  fence  its  track,  having  that  right. 
Am.  St.  Rep.  311,  20  Am.  &  Eng.  R.  it  is  sufficient  to  show  negligence.  Gulf, 
Cas.,  N.  S.,  571;  Fordyce  v.  Jackson,  56  etc.,  R.  Co.  v.  Wilson,  79  Tex.  371,  15  S. 
Ark.   594,   20   S.   W.   528,   597.  W.   280,  23  Am.   St.   Rep.   345,   11  L.   R.  A. 

New  York. — Brown  v.  New  York  Cent.  486. 

R.   Co.,  34  N.  Y.  404.  43.    Duty   to  discover  and  remove   ob- 

Texas.—MexicAn  Cent.  R.   Co.  v.  Lauri-  structions. — Walters    v.    Seattle,    etc.,    R. 

cella,   87  Tex.  377,   28   S.  W.   277,   47  Am.  Co.,  93   Pac.  419,  48  Wash.  233,  34  L.  R. 

St.  Rep.  103;  Gulf,  etc.,  R.  Co.  v.  Wilson,  A.,   N.   S.,  788. 

79   Tex.    371,    15    S.    W.    380,    23    Am.    St.  44.     Fordyce    v.    Jackson,    56    Ark.    594, 

Rep.   345,   11   L.  R.  A.   486;   Trinity  Valley  20   S.   W.   528,   597. 

R.    Co.   V.    Stewart    (Tex.    Civ.   App.),    63  45.    Willis   v.   Long   Island   R.    Co.,   34 

S.    W.    1085.                                   ~  N.    Y.    670,    affirming    32    Barb.    398. 
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serving  his  track,  and  prompt  in  the  exercise  of  every  reasonable  precaution  to 
guard  against  accident,  and  if  negligence  in  this  respect  results  in  collision  with 
other  vehicles  and  injury  to  passengers  the  carrier  will  be  liable,*"  notwith- 
standing the  driver  of  the  other  vehicle  is  himself  negligent.*^  Thus,  it  is  said 
that  it  is  the  carrier's  duty  to  surrender  any  paramount  right  it  may  have  to 
use  the  street  in  order  to  protect  its  passengers-*^  The  due  performance  of  the 
duty  to  exercise  a  high  degree  of  care  for  the  safety  of  passengers  in  the  man- 
agement of  the  carrier's  vehicle,  does  not  permit  of  the  person  in  charge  of  a 
street  car  taking  it  for  granted  that  a  vehicle  on  the  track  ahead  will  turn  out  in 
time  to  allow  the  car  to  pass ;  at  least  in  the  absence  of  some  indication  on  the 
part  of  the  driver  of  the  vehicle  of  an  intention  to  turn  out,  it  is  the  duty  of  the 
person  in  charge  of  the  car  to  bring  it  under  control  so  that  it  can  be  stopped 
in  time  to  avoid  a  collision  in  case  the  vehicle  does  not  turn  off  the  track.*^  Thus, 
where  a  wagon  on  the  track  ahead  of  an  electric  street  car  was  seen  by  the 
motorman  at  a  distance  of  at  least  four  hundred  feet,  but  he  made  no-  attempt 


46.  A  street  car  company  owes  to  its 
passengers  the  duty  to  exercise  ordinary 
care  to  avoid  collisions  with  vehicles. 
Hanley  v.  Brooklyn  Heights  R.  Co.,  Ill 
N.    Y.    S.    575,    127    App.    Div.    355. 

A  street  railway  is  not  liable  for  injury 
to  a  passenger  from  collision  of  a  car 
and  a  runaway  team,  though  the  motor- 
man  was  signaled  to  stop,  there  being  to 
show  that  stopping  would  have  prevented 
the  accident,  at  least  nothing  to  show 
that  the  motorman  had  reason  to  believe 
it  was  safer  to  stop  than  to  attempt  to 
run  the  car  forward  out  of  the  way  of 
the  team.  Ellis  v.  New  York  City  R.  Co., 
Ill    N.    Y.    S.    544,    127    App.    Div.    328. 

It  has  been  held  that  where  the  testi- 
mony, in  an  action  to  recover  damages 
for  injuries  sustained  by  plaintiff  while 
a  passenger  upon  a  street  car,  showed 
that  the  car  was  being  driven  with  un- 
usual speed,  and  was  suddenly  struck  by 
the  pole  or  shaft  of  a  truck  which  pene- 
trated through  the  front  panel  of  the  car 
with  sufficient  force  to  throw  plaintiff 
from  her  seat  and  inflict  serious  bodily 
injuries,  enough  was  proved  to  raise  a 
question  for  the  jury  to  render  improper 
the  granting  of  a  iudsment  of  nonsuit. 
Hill  V.  Ninth  Ave.  R.  Co.,  109  N.  Y.  239, 
16  N.  E.  61,  34  Am.   Si  Eng.  R.   Cas.  522. 

Motorman  held  not  negligent — Where 
an  ice  wagon  which  collided  with  a  street 
car  at  a  crossing  was  not  within  the  mo- 
torman's  ordinary  range  of  vision  as  he 
was  looking  ahead  when  he  started  to 
cross  the  track,  but  was  approaching  the 
crossing  at  a  high  rate  of  speed,  and 
when  the  motorman  saw  that  a  collision 
was  imminent,  and  stopped  the  car  in  the 
middle  of  the  street,  the  wagon  was  only 
ten  or  twelve  feet  distant,  and  to  have 
kept  the  car  in  motion  would  have  in- 
creased the  force  of  the  collision,  the 
mortorman  was  not  negligent  in  failing 
to  observe  the,  wagon  earlier  or  in  stop- 
ping the  car.  South  Covington,  etc.,  St. 
R.  Co.  V.  Crutcher  (Ky.  App.),  123  S. 
W.    268. 

47.  Hanley  v.  Brooklyn  Heights  R. 
Co.,    Ill    N.   Y.    S.    575,    127    App.    Div.    355. 


Where  a  passenger  on  a  street  car,  free 
from  contributory  negligence,  was  in- 
jured in  a  collision  between  the  car  and 
a  wagon  of  a  third  person,  the  negligence 
of  the  third  person  was  no  defense  where 
the  street  railway  company's  negligence, 
in  whole  or  in  part,  caused  the  injury, 
owing  to  the  passenger  the  highest  care. 
Forsythe  v.  Los  Angeles  R.  Co.,  87  Pac. 
24,    149    Cal.    569. 

In  an  action  for  the  death  of  a  passen- 
ger on  a  street  car  in  a  collision  between 
the  car  and  a  wagon  of  a  third  person, 
the  evidence  showed  that  the  motorman 
saw  the  wagon  approaching  the  track  but 
did  not  check  the  speed  of  the  car  till  he 
was  so  close  to  the  wagon  that  a  collision 
was  inevitable.  Held  that,  though  it 
might  have  been  the  duty  of  the  driver 
of  the  wagon  to  have  stopped  until  the 
car  had  passed,  the  motorman  did  not 
exercise  the  highest  care  toward  the  pas- 
senger because  he  failed  to  stop  the  car, 
though  knowing  that  a  collision  would 
ensue.  Forsythe  v.  Los  Angeles  R.  Co., 
87   Pac.   24,   149   Cal.   569. 

Though  a  street  car's  collision  with  a 
wagon  resulted  from  the  driver's  negli- 
gence in  crossing  the  track,  the  company 
was  liable  to  a  passenger  for  her  injury, 
if  the  motorman's  negligence  in  running 
the  car  at  a  very  rapid  and  unusual  rate 
of  speed,  or  too  close  to  a  car  in  front, 
after  the  passing  of  which  the  driver 
drove  his  wagon  across  the  track,  pre- 
vented him  from  avoiding  the  collision. 
Strong  V.  Burlington  Tract.  Co.,  66  Atl. 
786,    80    Vt.    34,    12    L.    R.    A.,    N.    S,,    197. 

48.  It  was  so  held  in  an  action  for  in- 
juries to  a  passenger  from  a  collision 
with  a  wagon,  where  there  was  evidence 
of  the  motorman's  negligence  in  looking 
ahead  only  on  the  track  on  which  he  was 
running,  and  in  not  seeing  that  the 
wagon  with  which  it  collided  was  in  a 
dangerous  position.  Tucker  v.  Brooklyn 
Heights  R:  Co.,  115  N.  Y.  S.  224,  131 
App.  Div.  97. 

49.  Sweeney  v.  Kansas  City  Cable  R. 
Co.,    150    Mo.    385,    51    S.    W.    682. 
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to  stop  the  car,  althoug-h  the  driver  of  the  wagon  neither  looked  back,  nor  paid 
any  attention  to  the  ringing  of  the  bell  on  the  car,  nor  increased  his  rate  of 
speed,  nor  attempted  to  leave  the  track  until  the  car  was  so  close  that  a  collision 
could' not  be  avoided  by  putting  on  the  brakes  or  reversing  the  motion  of  the 
wheels  of  the  car,  it  was  held  that  there  was  negligence  on  the  part  of  the  mo- 
torman.so  Certainly  where  the  track  ahead  of  a  moving  street  car  is  obstructed 
by  a  vehicle  which  has  broken  down  on  or  near  the  track,  the  person  in  charge 
of  the  car  has  no  right  to  assume  that  the  track  will  be  cleared  in  time  to  allow 
the  car  to  pass. si  And  the  person  in  charge  of  a  street  car  has  no  right,  as  to 
a  passenger,  to  assume  that  one  driving  a  wagon  along  the  street  in  the  same 
direction  the  car  is  going  will  not  attempt  to  cross  the  track  "midblock,"  but 
owes  her  the  duty  to  exercise  the  most, watchful  care  and  the  most  active  dili- 
gence for  her  safety  against  collision  with  the  wagon. ^^  But  a  street  car  com- 
pany is  not  liable  for  injuries  received  by  a, passenger  in  a  collision  which  is 
caused  by  a  vehicle  suddenly  and  unexpectedly  turning  upon  the  track  so  close 
to  a  car  that  the  servants  in  charge  thereof,  though  exerting  every  effort,  can  not 
prevent  the  accident.^^  Nor  is  the  carrier  liable  where  a  collision  between  the 
car  and  an  ice  wagon  was  caused  by  a  sudden  movement  of  the  horses  attached 
to  the  wagon,  if  the  car  was  not  running  at  an  excessive  speed.""*     Where  there 


50.  Sears  v.  Seattle   Consol.  St.  R.   Co., 
6  Wash.   327,   33   Pac.   389,   1081. 

51.  Plaintiff  was  injured  in  a  collision 
of  the  cable  car,  upon  which  he  was  a 
passenger,  with  a  coal  wagon_  which  had 
broken  down  on  or  near  the  track.  The 
testimony  of  several  witnesses  tended  to 
show  that  the  gripman  could  have 
seen  the  broken-down  wagon  on  the 
track,  or  its  close  proximity  thereto, 
from  50  to  120  feet;  that  the  train  was 
running  at  full  speed,  and  that  no  effort 
was  made  to  stop,  until  about  the  time 
of  the  collision.  The  driver  of  the  wagon, 
who  was  supported  by  another  witness, 
testified  that  he  ran  fifty  or  sixty  feet 
along  the  track  to  warn  the  gripman, 
who  paid  no  attention  to  the  warning. 
The  gripman,  however  denied  that  he 
either  saw  or  heard  the  witness  when  he 
was  trying  to  attract  his  attention.  The 
track  was  at  the  time  what  a  witness 
called  a  "clean  wet  track."  The  evidence, 
as  is  usual  in  such  circumstances,  was 
conflicting  with  respect  to  the  distance 
in  which  the  train  could  have  been 
stopped  under  the  then  existing  condi- 
tions; some  saying  within  forty  feet, 
others  in  not  less  than  75  to  100  feet. 
There  was  evidence  tending  to  show  that 
at  the  time  of  the  accident  the  gripman 
was  not  looking  down  the  track  in  front 
of  the  cars,  but  was  talking  to  a  passen- 
ger, and  looking  in  a  different  direction. 
It  was  held  that  there  was  ample  evi- 
dence to  justify  a  finding  of  negligence 
on  the  part  of  defendant.  Sweeney  v. 
Kansas  City  Cable  R.  Co.,  150  Mo.  385, 
51    S.    W.    682. 

52.  Strong  v.  Burlington  Tract.  Co., 
80  Vt.  34,  66  Atl.  786,  13  L.  R.  A.,  N.  S., 
197. 

53.  Cleveland  City  R.  Co.  v.  Osborn, 
66    O.    St.   45,    63    N.    E.    604. 

Plaintiff  was  a  passenger  upon  one  of 
defendant's    street    cars,    which    was    pro- 


ceeding on  its  way  along  one  of  defend- 
ant's two  tracks.  Coming  in  the  opposite 
direction',  and  using  the  rails  of  the  other 
track,  was  a  wagon  heavily  loaded  with 
lumber.  When  this  wagon  was  abreast 
of  the  car,  its  driver  suddenly  turned  off 
the  track,  and  in  doing  so  the  ends  of  the 
lumber,  which  projected  from  the  after- 
part  of  the  wagon,  were  jerked  or  thrust, 
by  the  sudden  movement  of  turning, 
through  one  of  the  car  windows,  strik- 
ing the  plaintiff  a  blow  in  the  back.  The 
driver,  happening  to  look  at  his  mirror, 
saw  the  wagon  in  the  act  of  turning,  and, 
fearing  some  injury  from  the  load,  at 
once  set  the  brake  and  stopped  the  car. 
It  was  held  that  a  nonsuit  should  have 
been  granted.  Alexander  v.  Rochester, 
etc.,  R.  Co.,  128  N.  Y.  13,  37  N.  E.  950, 
48  Am.  &  Eng.  R.  Cas.  46,  reversing  59 
Hun   616,   13   N.  Y.   S.   685. 

Plaintiff  got  upon  the  side  or  foot- 
board of  an  open  street  car  at  about  the 
middle  of  the  car  while  the  car  was  mov- 
ing slowly.  Before  he  could  enter  the 
car,  about  six  or  eight  feet  from  where 
he  got  on,  he  was  struck  by  the  hub  of 
the  hind  wheel  of  a  truck  in  the  street. 
There  was  no  evidence  that  the  driver 
or  the  conductor  of  the  car  saw  the  truck 
or  perceived  the  danger,  and  it  did  not 
even  appear  that  the  conductor  was  in 
a  position  to  see  the  truck.  The  proba- 
bilities were  that  plaintiff,  when  he  got 
on  the  car,  was  nearer,  and  had  a  better 
opportunity  to  see,  the  truck  than  the 
conductor.  On  the  ground  that  plaintiff's 
injuries  resulted  from  an  accident  or  his 
own  negligence,  a  judgment  for  plaintiff 
was  reversed.  Moylan  v.  Second  Ave. 
R.  Co.,  128  N.  Y.  583,  27  N.  E.  977,  3 
Silvernail  Ct.  App.  461,  reversing  59  Hun 
619,    13    N.    Y.    S.    494. 

54.  Sudden  movement  of  vehicle. — Ni- 
land  I'.  Boston  Elevated  R.  Co.,  308  Mass. 
476,    94    N.    E.    703. 


2007 


RIGHTS,    ETC.,    AS  TO   TRANSPORTATION. 


§  2544 


is  a  safe  clearance  between  a  street  car  and  a  vehicle  going  in  the  same  direction, 
if  those  in  charge  of  the  car  attempt  to  pass,  the  carrier  can  not  be  held  liable 
for  a  collision  which  results  when  the  road  vehicle  is  for  some  unaccountable 
reason  thrown  against  the  car.^s  But  the  carrier's  liability  in  such  cases  is 
usually  for  the  jury.^s  Thus  where  the  driver  of  a  dummy  engine  observed  a 
balky  team  ahead  and  near  the  track,  instead  of  stopping  the  car  until  the  horses 
and  wagon  could  be  moved  to  a  safe  distance,  attempted  to  pass  at  full  speed, 
it  was  held  that  the  question  of  his-  negligence  was  properly  submitted  to  the 
jury. 5'^  The  fact  that  the  driver  of  a  buggy  knows  that  a  car  is  behind  him  and 
coming  in  the  same  direction  does  not,  as  a  matter  of  law,  relieve  the  operator 
of  the  car  of  the  duty  to  sound  the  gong.^s 

Stationary  Vehicle. — Where  a  road  vehicle  is  stationary,  the  carrier  is 
liable  if  its  car  collide  with  such  vehicle. ^^ 

Crossing  Intersecting  Streets. — A  street  railway  company  must  exercise 
care  in  running  its  cars  across  a  street  not  to  come  in  collision  with  vehicles 
which  may  be  travelling  along  the  intersecting  street ""  and  it  has  no  superior  right 
to  cross  first,  which  it  can  set  up  as  a  defense  to  an  action  by  a  passenger  for 
negligence  in  this  respect. ^^  But  where  a  street  car,  in  making  a  sharp  turn, 
and  while  the  driver  was  stopping  for  passengers,  was  run  into  by  a  herdic 
■  coming  in  the  opposite  direction  and  down  the  street  into  which  the  car  was 
turning,  it  was  held  that  no  negligence  on  the  part  of  the  street  railway  com- 
pany was  shown.*-  And  in  another  case  the  court,  after  stating  the  facts,  said : 
"The  motorman  had  no  reasonable  ground  to  believe  that  the  chauffeur  would 
not  stop  or  turn  his  machine  before  the  collision  became  evitable,  and,  a  for- 
tiori, that  he  would  recklessly  drive  his  machine  against  the  side  of  the  car. 
No  negligence  is  therefore  imputable  to  him  for  not  having  seen  the  approach 


55.  Rosenblum  v.  Brooklyn  Heights  R. 
Co.,  137  N.  Y.   S.   1087,  153  App.  Div.  304. 

56.  In  an  action  by  plaintiff  to  recover 
for  injuries  received  in  a  collision  of  the 
cable  car  in  which  he  was  a  passenger 
with  an  ice  wagon,  although  the  testi- 
mony was  conflicting,  there  was  evidence 
to  show  the  following  facts.  The  car 
was  going  up  a  grade  at  a  speed  of  about 
eight  miles  an  hour.  An  ice  wagon  was 
coming  in  the  opposite  direction  at  a 
speed,  according  to  some  testimony,  of 
about  five  miles  an  hour,  but  according 
to  other  testimony  at  a  much  greater 
speed.  About  twenty  feet  from  the  car 
the  horses  drawing  the  ice  wagon,  being 
frightened  by  an  object  at  the  side  of 
the  street,  swerved  upon  the  track  but 
did  not  slow  up.  The  driver  released 
the  cable  and  applied  the  brake,  which 
stopped  the  car  within  six  feet.  It  was 
held  that  it  was  not  error  to  refuse  to 
direct  a  verdict  for  defendant.  Mt. 
Adams,  etc.,  R.  Co.  v.  Lowery,  20  C.  C.  A. 
596,    74    Fed.    463. 

57.  Cook  V.  Clay  St,  Hill.  R.  Co.,  60 
Cal.   604,   6   Am.    &   Eng.    R.    Cas.    175. 

58.  West  Chicago  St.  R.  Co.  v.  luerk, 
193  111.  385,  61  N.  E.  1087,  1  R.  R.  R.  1, 
24  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 

59.  Stationary  vehicle. — Niland  v.  Bos- 
ton Elevated  R.  Co.,  208  Mass.  476,  94 
N.  E.  703. 

60.  Heucke  v.  Milwaukee  City  R.  Co., 
69   Wis.  401,   34   N.   W.   243. 


In  an  action  to  recover  for  injuries 
received  by  plaintiff  in  consequence  of 
the  collision  of  defendant's  street  car,  in 
which  she  was  a  passenger,  with  a  hook 
and  ladder  wagon,  there  was  evidence  to 
show  the  following  facts:  As  the  street 
car  was  approaching  a  cross-street,  the 
wagon  was  rapidly  coming  toward  the 
street  car  track  on  the  cross-street.  The 
evidence  for  plaintiff  was  that  the  gong 
on  the  wagon  was  being  constantly 
sounded,  and  tended  to  show  that  it 
could  be  heard  several  blocks.  There 
was  also  much  evidence  that  the  people 
in  the  street  and  on  the  sidewalks 
screamed  at  the  motorman,  and  made 
gestures  and  signs  to  stop,  whereas  de- 
fendant's evidence  tended  to  prove  that 
the  gong  was  not  sounded,  and  the  peo- 
ple did  not  halloo  to  the  motorman.  He 
did  not  stop,  and  when  he  saw  the  wagon 
approaching  he  undertook  to  avoid  a  col- 
lision by  running  his  car  at  full  speed 
across  the  intersection  of  the  streets 
ahead  of  the  approaching  wagon,  but  the 
two  vehicles  collided  and  plaintiff  was  in- 
jured. A  judgment  for  plaintiff  was  af- 
firmed. Olsen  V.  Citizens'  R.  Co.,  152 
Mo.    426,    54    S.    W.    470. 

61.  O'Neill  V.  Dry-Dock,  etc.,  R.  Co., 
129  N.  Y.  125,  29  N.  E.  84,  52  Am.  & 
Eng.  R.  Cas.  573,  26  Am.  St.  Rep.  512,  af- 
firming 59  N.  Y.  Super.  Ct.  123,  15  N.  Y. 
S.    84. 

62.  Hamilton  v.  West-End  St.  R.  Co., 
163    Mass.    199,    39    N.    E.    1010. 
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of  the  automobile  in  time  to  avoid  the  injury."«s 

Duty  on  Part  of  All  Employees  in  Charge.— It  is  the  duty  of  the  conductor 
of  a  street  car,  as  well  as  the  motorman,  to  use  all  means  at  hand  to  prevent 
collision  with  a  fire  department  hose  wagon  at  a  street  crossing,  if  he  could  have 
discovered  the  approach  of  the  wagon  by  the  exercise  of  ordinary  care  in  time 
to  have  averted  a  collision;  the  railroad  company  being  responsible  alike  under 
such  circumstances  for  the  negligence  of  either  conductor  or  motorman.«* 

§  2545.  Collisions  with  Structures  Alongside  the  Track.— In  approach- 
ing an  obstacle  in  the  street,  of  which  the  person  in  charge  of  a  street  car  has 
knowledge,  and  which  is  so  close  to  the  track  that  it  may  graze  or  come  in  such 
close  proximity  to  the  car  as  to  be  dangerous  to  passengers  thereon,  care  must 
be  exercised  in  the  management  of  the  car  to  avoid  exposing  the  passengers  to 
the  danger.85  Where  a  street  car  approached  a  point  where  the  wall  of  a  build- 
ing was  being  torn  down,  a  person  in  the  middle  of  the  street  called  to  the 
motorman  to  stop,  but  he  paid  no  attention  to  the  warning,  and,  when  the  car 
came  alongside  a  pile  of  bricks  near  the  track,  the  wall  fell,  forcing  some  of  the 
bricks  into  the  car,  whereby  plaintiff  was  injured.  It  was  held  that  the  facts, 
would  justify  a  finding  of  negligence  on  the  part  of  defendant-^'' 

§  2  546.  Collisions  with  Cars  on  Parallel  or  Side  Tracks. — Where  the 
vehicles  of  a  carrier  of  passengers  are  intended  to  pass  each  other  on  parallel 
tracks,  the  tracks  must  be  laid  a  sufficient  distance  apart  so  as  not  to  injure  the 
passengers  by  the  vehicles  colliding  with  each  in  passing;  and  if  they  are  not 
placed  a  safe  distance  apart  the  carrier,  through  its  operators,  must  exercise  a 
high  degree  of  care,^'^  not  to  injure  such  passengers  by  a  collision  between  its 
vehicles  at  such  places.^*     Plaintiff  was  injured,  while  riding  on  the  foot-board 


63.  The  court  used  the  above  language 
in  a  case  in  which  it  appeared  that,  plain- 
tiff, a  street  car  passenger,  was  injured 
in  a  collision  between  the  car  and  an 
automobile  approaching  each  other  at  a 
street  crossing  at  right  angles.  There  was 
conflicting  evidence  as  to  how  far  down 
the  avenue  the  motorman  could  have 
seen  the  lamps  of  the  automobile,  but  he 
actually  discovered  the  automobile  when 
it  was  only  80  or  100  feet  from  him,  and 
nioving  at  a  rapid  rate.  The  chauffeur 
did  not  see  the  car  until  he  was  within 
13  feet  of  it,  when  he  turned  suddenly 
to  the  right  to  avoid  a  collision,  but  in 
the  effort  to  do  so  his  machine  skidded 
and  struck  the  car  on  the  side,  and  plain- 
tiff was  injured  either  by  some  jerk  of 
the  car  incident  to  the  handling  of  it  by 
the  motorman,  or  by  some  jolt  occa- 
sioned by  the  impact  of  the  automobile, 
and  was  thrown  or  fell  against  the  corner 
of  a  seat  near  which  she  was  standing, 
and  received  the  injury  complained  of. 
Minneapolis  St.  R.  Co.  v.  Odegaard,  104 
C.   C.  A.  496,  182  Fed.  56. 

64.  Duty  on  part  of  all  employee's  in 
charge. — Williamson  v.  St.  Louis,  etc.,  R. 
Co.,   133    Mo.   App.    375,    113   S.   W.    339. 

65.  Seymour  v.  Citizens'  R.  Co.,  114 
Mo.  366,  31  S.  W.  739,  58  Am.  &  Eng.  R. 
Cas.  395.  See  ante,  "Tracks  and  Appli- 
ances,"   §§    3389-3403. 

In  an  action  to  recover  for  injuries 
received  by  plaintiff,  while  a  passenger 
on  defendant's  street  car,  in  consequence 


of  the  contact  of  plaintiff's  hand,  which 
was  partly  outside  the  open  car  window,, 
with  upright  planks  placed  by  the  city 
near  the  track  in  constructing  a  sewer 
across  the  street  and  under  the  track,  it 
was  held  that  the  question  of  defendant's 
negligence  in  the  management  of  the  car 
when  approaching  the  obstruction  was 
for  the  jury.  Dahlberg  v.  Minneapolis 
St.  R.  Co.,  33  Minn.  404,  31  N.  W.  545,  18 
Am.  &  Eng.  R.  Cas.  303,  50  Am.  Rep. 
585. 

66.  Buehler  v.  Union  Tract.  Co.,  300 
Pa.  177,  49  Atl.  788,  1  R.  R.  R.  93,  34  Am. 
&   Eng.   R.   Cas.,   N.  S.,  92. 

67.  See  ante,  "Degree  of  Care  Re- 
quired,"   §§    2290-3343. 

68.  The  motorman  of  a  street  car,  on 
which  plaintiff  was  riding,  drove  the 
same  onto  an  embankment,  where  the 
tracks  were  so  close  that  cars  could  not 
pass.  At  this  time,  a  car  having  the 
right  of  way  approached  from  the  oppo- 
site direction,  a  third  of  a  mile  away,  and 
could  have  been  seen  by  the  motorman, 
but  he  failed  to  stop  his  car.  The  motor- 
man  of  the  car  having  the  right  of  way 
saw  the  danger,  and  stopped  his  car  be- 
fore it  reached  the  danger  point,  but  a 
collision  occurred,  the  only  excuse  given 
for  which  being  the  slippery  state  of  the 
rails.  Held,  that  the  motorman  of  the 
car  on  which  plaintiff  was  riding  was 
guilty  of  gross  negligence.  Goodloe  v. 
Metropolitan  St.  R.  Co.,  96  S.  W.  482i 
130  Mo.  App.  194. 
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of  an  open  street  car  which  was  so  crowded  with  passengers  that  he  was  unable 
to  obtain  a  seat.  The  car  was  passing  along  a  switch  or  side  track,  provided  for 
the  purpose  of  enabling  cars  going  in  opposite  directions  to  pass.  It  was  run 
so  close  to  the  intersection  of  the  side  track  with  the  main  track  that  a  closed 
car,  passing  along  the  main  track,  ran  so  near  the  open  one  upon  which  plaintiff 
was  riding  that  he  was  squeezed  against  one  of  the  posts  which  supported  the 
roof  of  the  open  car  and  was  injured.  It  was  held  that  defendant  was  charge- 
able with  gross  negligence.''^ 

Improperly  Loaded  Cars  Passing  Each  Other. — A  railroad  company  has 
been  held  liable  to  a  passenger  who  was  injured  by  being  struck  by  a  timber 
projecting  from  a  negligently  loaded  freight  train  which  was  passing  on  a 
parallel  track,''*'  and  in  such  a  case  there  may  be  such  want  of  care  and  prudence 
on  the  part  of  the  carrier's  agents  as  to  amount  to  gross  negligence.' ^ 

Collision  from  Negligently  Running  into  Open  Switch. — Where  it  is  the 
custom  on  a  trolley  line  for  each  motorman  to  move  the  switch  to  suit  his  pur- 
pose and  leave  it  for  the  next  to  do  the  same,  the  motorman  on  the  second  car  is 
negligent  in  approaching  the  switch  at  such  a  rate  of  speed  that  he  is  not  able 
to  stop  after  he  takes  the  switch  until  he  collided  with  the  car  in  which  a  pas- 
senger is  injured. '2 

§§  2447-2549.  Collisions  between  Vehicles  of  Different  Carriers— 
§  2547.  In  General. — Railroad  and  street  railway  companies  whose  trains  or 
cars  run  upon  intersecting  roads  must  exercise  due  care  to  guard  against  col- 
lisions at  the  crossings.  And  each  carrier  owes  this  duty,  not  only  to  its  own 
passengers,  but  also  to  the  passengers  of  the  intersecting  roads.  But  the  liability 
of  the  respective  carriers  to  their  own  passengers  and  to  those  of  the  intersect- 
ing line  are  governed  by  different  rules.  As  to  its  own  passengers,  each  carrier 
owes  the  exercise  of  the  high  degree  of  care  generally  imposed  upon  passenger 
carrier,  but  as  .to  the  passengers  of  the  other  carrier,  each  carrier  owes  the  ex- 
ercise of-  only  ordinary  care.''^     Since,  therefore,  the  liability  of  a  railroad  or 

69.  Topeka  City  R.  Co.  v.  Higgs,  38  Kan.  of  the  conductor  of  the  freight  train  as 
375,  16  Pac.  667,  34  Am.  &  Eng.  R.  Cas.  to  amount  to  gross  negligence,  and  the 
529,  5  Am.  St.  Rep.  754.  In  delivering  the  fact  that  the  officers  in  charge  of  the 
opinion  of  the  court  Simpson,  C,  said:  passenger  train  did  not  observe  the  pro- 
fit must  be  held  that  when  a  street-rail-  jection  or,  if  they  did,  permitted  the 
way  company  undertake  to  carry  large  passenger  to  be  endangered  thereby, 
numbers  of  people,  vastly  in  excess  of  strengthens  the  case  of  negligence 
the  seating  capacity  of  their  cars,  and  against  the  carrier.  Western,  etc..  Rail- 
permit    passengers    to    ride    on    the    plat-  road  v.   Drysdale,   51   Ga.   644. 

forms     and    foot-boards,    without     objec-  72.      Negligently     running     into     open 

tion,    and     collect    fare    from    them,     and  switch. — Stevens   v.    New   Jersey,    etc.,    R. 

stop   their   cars  when   in   such   a   crowded  Co.,   74   N.   J.   L.   237,   65   Atl.   874. 
condition    that     no    seats    are     attainable,  73.    Kleiber  v.  People's  R.  Co.,  107  Mo. 

and  permit  persons  to  get  upon  them  to  240,  17  S.  W.  946,  53  Am.  &  Eng.  R.  Cas, 

be  carried  from  place  to  place,  and  when  531,  14  L.   R.  A.  613;   Loudoun  v.   Eighth 

the  cars  are  in  such  a  crowded  condition,  Ave.  R.  Co.,  163  N.  Y.  380,  56  N.  E.  988, 

with      passengers      riding   on     the      foot-  reversing   16   App.   Div.    153,   44   N.   Y.   S. 

boards,   place   them   so  near   the  intersec-  743;    Schneider    v.    Second    Ave.    R.    Co., 

tion  of  a  switch  with  the  main  track  that  133    N.    Y.    583,    30    N.    E.    753,    4    Silver- 

they  can  not  pass  without  injury  to  pas-  nail    Ct.    App.    333,    modifying    15    N.    Y. 

sengers,   the   company   is   guilty   of   gross  S.    557,   59   N.   Y.   Super.    Ct.   536;    Cincin- 

negligence."  *  nati,    etc.,    R.    Co.    v.    Murray,    53    O.    St. 

70.  Curtis  V.  Central  Railway,  6  Mc-  570,  43  N.  E.  596,  30  L.  R.  A.  508,  af- 
Lean   401,   Fed.   Cas.   No.   3,501.  firming    9    O.    C.    C.    291,    3    O.    Dec.    72; 

71.  Gross  negligence. — Where  the  per-  Philadelphia,  etc.,  R.  Co.  v.  Boyer,  97 
son  in  charge  of  a  freight  train  loaded  Pa.  91,  3  Am.  &  Eng.  R.  Cas.  173. 
with  lumber  observes  that  there  is  a  pro-  See,  also.  Central  Passenger  R.  Co.  v. 
iection  from  one  of  the  cars  which  makes  Kuhn,  86  Ky.  578,  6  S.  W.  441,  33  Am. 
it  dangerous  for  the  train  to  attempt  to  &  Eng.  R.  Cas.  16,  9  Am.  St.  Rep.  309. 
pass  a  passenger  train  standing  on  a  par-  But  see  Kansas,  etc.,  R.  Co.  v.  Stoner,  1 
allel  track,  and  a  passenger  is  injured  by  C.  C.  A.  331,  49  Fed.  209;  New  York, 
reason  of  this  projection,  there  is  such  etc.,  R.  Co.  v.  Cooper,  85  Va.  939,  9  S, 
want   of   care   and   prudence    on   the   part  E.   321,   37   Am.    &   Eng.   R.   Cas.   33. 
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street  railway  company  to  the  passengers  of  an  intersecting  line  who  are  injured 
in  consequence  of  a  collision,  is  not  governed  by  the  law  of  passenger  carriers, 
this  discussion  will  be  confined  to  the  duties  and  liabilities  of  the  carrier  to  its 
own  passengers. 

Degree  of  Care. — The  rule  that  a  person  driving  across  a  street  railway 
track  need  only  exercise  ordinary  care  has  no  application  in  an  action  by  a  pas- 
senger in  an  omnibus  against  its  owner  for  injuries  received  in  a  collision  at 
such  crossing,  as  the  carrier  should  exercise  a  greater  degree  of  vigilance.^* 

§  2548.  Collisions  between  Trains  of  Intersecting  Railroads.— As  a 

general  rule,  in  approaching  the  track  of  an  intersecting  railroad,  a  proper  look- 
out should  be  kept,  and  the  train  should  be  under  proper  control,  so  that,  if  need 
arises,  it  can  be  promptly  stopped-'fs  It  is  the  duty  of  trainmen  to  watch  for 
passing  trains  on  an  intersecting  track  notwithstanding  an  interlocking  device, 
and,  if  they  see  danger,  to  use  every  precaution  to  protect  their  passengers  by 
stopping  their  own  trains,  if  possible,  in  time  to  avoid  a  collision,  whatever  the 
cause  of  the  approach  of  the  train  on  the  intersecting  track.''«  As  aids  in  secur- 
ing the  exercise  of  proper  care  by  trainmen,  railroad  companies  frequently  place, 
at  proper  points,  stopping  posts  upon  their  roads,  and  adopt  rules  requiring  all 
trains  to  be  stopped  at  the  posts  before  proceeding.  It  is  the  duty  of  the  train- 
men to  conform  to  the  rule,  and  a  failure  to  do  so  may  amount  to  negligence.'''^ 
In  some  of  the  states,  it  has  been  provided  by  statute  that  trains  shall 
come  to  a  stop  at  crossings.'^*  It  has  been  held  that,  when  there  is  a  statute  to 
this  effect,  it  is  gross  negligence  to  stop  a  train  seven  hundred  feet  from  a  cross- 
ing, and  then  start  on  to  cross  the  intersecting  track  without  again  stopping.^" 
In  a  case  in  which  the  evidence  tended  to  show  that  the  speed  of  a  train  when 
approaching  a  crossing  was  from  thirty  to  forty  miles  the  hour,  and  that  the 
train  was  not  brought  to  a  full  stop  near  the  crossing,  as  required  by  statute, 
nor  its  speed  even  slackened,  so  that  it  could  not  be  stopped  after  the  train  on 
the  intersecting  line  came  in  view  in  time  to  avoid  a  collision,  it  was  held  that 
the  jury  was  authorized  to  find  defendant  guilty  of  wanton  negligence.^"  The 
duty  of  a  railroad  company  to  its  passengers  is  not  fully  discharged  merely  by 
bringing  a  train  to  a  stop  at  the  proper  distance  from  a  crossing,  and  doing 
whatever  may  be  necessary  to  entitle  the  train  to  precedence  of  a  train  on  the 
intersecting  road.  The  object  of  stopping  is  to  enable  the  engineer  to  take  ob- 
servation of  the  track  he  is  about  to  cross,  as  to  whether  there  are  any  trains 
thereon  with  which  there  is  danger  of  collision,  and  to  have  his  train  under 
proper  control  if  there  is  danger  of  collision.  And  he  must  be  vigilant  in  taking 
advantage  of  the  opportunities  for  observation,  and  the  safe  management  of  his 
train,  which  are  thus  afforded  him.  Although  his  train  may  be  entitled  to  cross 
ahead  of  a  train  on  the  intersecting  track,  he  is  not  always  warranted  in  as- 
suming that  the  right  will  be  respected-    Although  a  train  is  entitled  to  the  right 

74.  Degree  of  care. — Parmelee  Co.  v.  impossible,  to  see  any  distance  along  the 
Wheelock,  79  N.  E.  653,  234  111.  194,  af-  track  of  the  intersecting  railroad,  and 
firming  judgment,   127   111.  App.   500.  then    proceeded     at    so    great    a    rate     of 

75.  Kansas,  etc.,  R.  Co.  v.  Stoner,  3  speed  that,  when  it  was  found  that  the 
C.  C.  A.  437,  51  Fed.  649,  53  Am.  &  Eng.  crossing  was  occupied,  the'  train  could 
R.  Cas    463.  "ot   bs    stopped   in   time    to    avoid   a   col- 

76.  Duty'  of  trainmen.-Van  Orman  v.  1'."'°"'  ''  ^^=  .^^14' that  a  finding  of  neg- 
Lake  Shore,  etc.,  R.  Co.,  115  N.  W.  968,  ^^^""  J^^  J"f '^^^-^  ¥"!^^'  f,  'W  a 
153  Mich.  185.  £°-    I-    Stoner,    3    C.    C.    A.    437     51    Fed. 

--      o         T,.  ,  ,        ,         „       ^  649,  53  Am.   &  Eng.   R.   Cas.  462. 

77.  See  Richmond,  etc.,  R.  Co.  v.  yg.  For  example,  see  Ind.  Rev.  Stat. 
Greenwood,  99  Ala.   501,   14  So.  495.                 igg^    ^   gj^^g 

Where    a   train   was    not   halted   at    the  79.    Grand   Rapids,   etc.,   R.   Co.  v.   EUi- 

stop  post,  but  at  a  point  some  three  hun-  son,   117   Ind.   234,   20   N.   E.    135,   39   Am. 

dred  and  fifty  to  four  hundred  feet  from  &   Eng.    R.    Cas.   480. 

the  crossing,  where,  owing  to  trees  and  80.  Richmond,  etc.,  R.  Co.  v.  Green- 
other  obstructions,  it  was  difficult,  if  not  wood,   99  Ala.   501,   14  So.   495. 
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of  way,  and  the  proper  signal  has  been  given  to  indicate  the  intention  of  going 
ahead,  it  may  be  negligence  for  engineer  to  assume  that  a  train  on  the  inter- 
secting track,  which  he  sees  approaching  the  crossing,  will  come  to  a  stop,  and 
to  go  ahead  without  waiting  to  see  that  it  actually  does  come  to  a  stop.®^  In  a 
recent  case,  it  was  said :  "While  the  train  which  reaches  its  stopping-board  first 
has  the  right  of  way,  and,  in  the  absence  of  anything  indicating  the  contrary,  the 
engineer  would  have  a  right  to  act  on  the  presumption  that  a  train  on  the  other 
track,  which  has  not  yet  reached  its  stopping-board,  would  stop  at  the  proper 
place,  and  concede  the  right  of  way,  yet  he  would  have  no  right  to  proceed,  and 
-attempt  to  make  the  crossing,  so  as  to  endanger  his  train,  if  he  saw  that  his 
right  of  way  was  being  disregarded  by  those  in  charge  of  the  approaching  train. 
If  he  saw  that  it  had  passed,  its  stopping-board  without  stopping,  or  that  it  was 
approaching  it  at  such  a  rate  of  speed  as  to  indicate  that  it  would  not  or  could 
not  stop,  and  hence  that  there  would  be  danger  of  collision  in  case  he  proceeded, 
he  would  not  be  justified  in  doing  so,  if  he  could  stop  his  train  before  reaching 
the  crossing."  ^-  It  may  be  negligence  on  the  part  of  a  railroad  company  to 
stop  a  train,  for  the  more  convenient  handling  of  baggage,  or  taking  on  and  set- 
ting down  passengers,  with  some  of  the  cars  standing  on  a  crossing,  and  to 
keep  it  standing  there  while  the  transfer  of  baggage,  etc.,  is  being  made,  with- 
out making  provisions  against  the  dangers  to  which  the  position  of  the  train  ex- 
poses the  passengers.^  3 

Effect  of  Contract  between  Carriers. — A  contract  between  carriers  as  to 
the  stopping  of  trains  at  an  intersection  of  their  roads  can  not  affect  the  care 
which  a  carrier  owes  to  its  passengers  to  avoid  collisions.^* 

,  §  2549.  Collisions  between  Street  Cars  and  Trains  or  Cars  of  Inter- 
"secting  Railroad,  or  Street  Railway,  Companies. — A  street  car,  when  ap- 
proaching the  track  of  an  intersecting  railroad  or  street  railway,  should  be  kept 
under  control,  and,  before  attempting  to  cross  over,  every  reasonable  precaution 
should  be  exercised  to  ascertain  whether  it  is  safe  to  do  so.^b  especially  where  the 

81.  Chicago,  etc.,  R.  Co.  v.  Ransom,  56  R.  Co.  v.  Smith,  124  111.  App.  627.  Judg- 
Kan.  559,  44  Pac.  6,  3  Am.  &  Eng.  R.  ment  affirmed  in  80  N.  E.  716,  236  111.  178. 
Gas.,  N.  S.,  259.  Where    the    driver    of   a    street    car,    on 

82.  Pratt  v.  Chicago,  etc.,  R.  Co.,  38  which  plaintiff  was  a  passenger,  ap- 
Minn.   455,   38   N.  W.   356.  proached   and   ran    his    car   across    an   in- 

83.  Kellow  V.  Central,  etc.,  R.  Co.,  68  tersecting  street  railway  track  at  a  speed 
Iowa  470  23  N  W  740  27  N  W  466  21  °*  ^°°"|  ^}^  ™''^^  =^"  h°"'''  colhdmg  with 
Am.  &  Eng.  R.  Cas.  485,  56  Am.  Rep.  ^  "Y,  u  "'^  '"tersectrng  company,  which 
858;  Clark  v.  Chicago,  etc.,  R.  Co.,  127  could  have  been  seen  at  a  distance  of 
Mo.  197,  29  S.  W.  1013,  2  Am.  &  Eng.  R.  feventy-five  feet  from  the  crossing  when 
Cas     N    S     307  '^^'^  °"  which  plaintiff  w_as  riding  was 

„ .■'  „„    '1     r  '       .       .   1.  .L-  •  sixty-five   feet  therefrom,  a  judgment  for 

w  ^?'"'!        contract  between  carriers  plaintiff  was  affirmed.     Schneidir  v.  Sec- 

— Washington,  etc.,  R.  Co.  v.  Trimyer,  67  ^^^  Ave.  R.   Co.,  133  N.  Y.  583,  30  N.  E. 

b.   E.   531,  110    Va.  856.  752^   4   Silvernail   Ct.   App.   332,   modifying 

85.   West    Chicago    St.    R.    Co.   v.    Mar-  15  N.  Y.  S.  556,  59  N.  Y.  Super.  Ct.  536. 
tin,    3  54    111.    523,    39    N.    E.    140,   affirming  While  an  electric  street  car  was  stand- 

47  111.  App.  610;  Augustus  v.  Chicago,  etc.,  ing   at   a   railroad    crossing,    the    gates    of 

R.  Co.,  153  Mo.  App.  572,  134  S.  W.  33.  which    had    been    lowered,    while    a    train 

A  conductor  who  fails  to  proceed  suffi-  was  passing,  an  inspector  was  engaged  in 

ciently    in    advance    of    his    car    so    as    to  examining  the  controller,  which  had  been 

warn   his   driver  in   time   of  the   approach  reported   to   be    out   of   order.      Suddenly, 

of    a    train    upon     the     railroad     crossing  and    without    any    apparent    reason,    and 

tracks    about   to    be    crossed   is    guilty   of  without    any    cause    which    the    defendant 

negligence,    notwithstanding   the    crossing  company   seemed   to    be   able    to    explain, 

gates    may    have    been    open,    likewise    is  the   power   or  the   electrical   current   sud- 

the    driver    of    such    car    guilty    of    negli-  denly  came  on,  and  there  was  a  flash  of 

gence   who   follows   such    conductor   with  light,  and  the  car  gave  a  plunge  or  bound 

his   car   so   closely   as    not   to   be   able   to  forward,    breaking    off     the    end    of     the 

avail  of  a  warning  if  given.     Chicago,  etc.,  safety  gate,   and   coming  in   contact   with 

3    Car— 6 
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carrier  to  which  it  belongs  has  no  superior  right  of  way  at  the  crossing.*®  The 
motorman  operating  a  street  car  on  a  railroad  crossing  must  know  of  the  pres- 
ence of  trains  there,  and  he  can  not  attempt  to  cross  so  long  as  a  train  is  in 
striking  distance,*^  and  the  failure  of  a  brakeman  on  the  train  to  warn  the  motor- 
man  of  the  approach  of  the  train  does  not  affect  the  charge  of  negligence  of  the 
motorman.**8  And  the  employee  in  charge  of  a  street  railway  is  not  excused 
from  the  exercise  of  the  highest  degree  of  care  in  crossing  a  railroad  track, 
merely  because  a  flagman  is  stationed  at  that  crossing.*^  It  is  undoubtedly  neg- 
ligence for  a  street  car  driver  to  attempt  to  cross  a  track  when  the  least  inter- 
ruption or  delay  in  crossing  will  probably  lead  to  an  accident.  Thus  where  a 
driver  of  a  street  car  attempted  to  cross  a  track  in  front  of  an  approaching  train, 
but  was  prevented  from  doing  so  by  the  gates  being  negligently  lowered  so  as 
to  come  down  between  the  car  and  the  horses,  it  was  held  that  the  jury  were 
justified  in  finding  that  he  was  chargeable  .with  negligence,  even  tlfough  the 
street  car  would  have  been  able  to  cross  the  track  safely  but  for  the  lowering 
of  the  gates.^**  If  the  driver  of  a  street  car  sees  danger  of  collision  in  time  to 
avoid  it,  it  is  his  duty  to  do  so  without  running  any  risk.  A  driver  of  a  street 
car  who,  in  approaching  an  intersecting  railroad  track,  takes  no  pains  to  inform 
himself  of  the  approach  of  a  train,  and  who,  when  he  discovers  that  a  train  is 
approaching,  attempts  to  cross  in  front  of  it,  when,  by  the  exercise  of  slightest 


the  rear  car  upon  the  railroad  train. 
Plaintiff,  a  passenger,  was  injured  in  at- 
tempting to  escape  from  the  car.  In 
sustaining  a  judgment  for  plaintiff,  it  was 
said  that  there  was  no  doubt  as  to  the 
negligence  of  defendant  company.  Wil- 
lis V.  Second  Ave.  Tract.  Co.,  189  Pa.  430, 
42  Atl.  1. 

86.  If  the  cars  of  one  traction  company- 
have  no  superior  right  of  way  to  the  cars 
of  another  company  at  crossings,  the  jury 
in  an  action  for  injuries  caused  by  a  col- 
lision is  justified  in  finding  that  such  com- 
pany having  no  superior  right  of  way 
was  guilty  of  negligence  if  its  motorman 
when  approaching  such  crossing  saw  the 
car  of  the  other  company  at  a  stop  and 
proceeded  for  ward  without  keeping  his 
car  in  such  control  as  to  enable  him  to 
avoid  a  collision  with  such  other  car  if 
it  should  suddenly  be  started.  Schmidt 
V.  Chicago  City  R.  Co.,  144  111.  App.  512, 
judgment   affirmed   in   88   N.   E.   275. 

87.  Augustus  V.  Chicago,  etc.,  R.  Co., 
153   Mo.   App.   572,   134   S.   W.   22. 

88.  Augustus  V.  Chicago,  etc.,  R.  Co., 
3  53   Mo.   App.   572,   134   S.  W.   22. 

89.  Presence  of  flagman. — Parker  v. 
Des  Moines  City  R.  Co.,  153  Iowa  354, 
133   N.   W.   373,   Ann.   Cas.    1913E,    174. 

90.  The  court  said:  "Upon  the  evidence, 
the  jury  would  have  been  justified  in 
finding  that  he  had  no  right  to  indulge  in 
any  close  calculation  as  to  time  in  at- 
tempting to  cross  the  steam-car  tracks 
before  the  train  thereon  reached  the  point 
of  intersection;  that  it  was  a  negligent 
act  in  making  the  attempt  under  a  state 
of  facts  where  the  least  interruption  or 
delay  in  the  crossing  over  by  the  horse 
car  would  probably  lead  to  an  accident. 
In  this  view  of  the  evidence  and  finding, 
it  was  not  material  that  the  driver  had 
no  ground  to  expect  the  particular  negli- 


gent act  of  lowering  the  gates,  and  the 
consequent  obstruction  to  his  passage 
across  the  steam-car  tracks,  or  that  he 
would  have  had  time  to  cross  if  the  delay 
thus  occasioned  had  not  occurred.  The 
jury  had  the  right  to  find  it  was  negli- 
gence to  cause  his  car  to  be  so  placed 
that  any  delay  might  bring  on  a  collision. 
The  apparent  liability  to  accident,  if 
any  delay  should  occur  from  any  cause 
whatever,  was  plain;  and  such  fact  would 
support  a  finding  of  negligence  in  at- 
tempting to  cross  before  the  steam-car 
train  had  passed.  In  such  case  it  would 
be  no  excuse  that  the  particular  cause  of 
a  possible  or  probable  delay,  viz.  the 
lowering  of  the  gates,  was "  not  antici- 
pated. The  important  fact  was  that  there 
existed  a  possibility  of  delay,  and  there- 
fore of  very  great  danger,  and  that  dan- 
ger ought  to  have  been  anticipated  and 
avoided.  A  delay  might  be  occasioned  at 
that  time  by  an  almost  infinite  number 
of  causes.  The  horses  might  stumble. 
The  harness  might  give  way.  The  car 
might  jump  the  track.  A  hundred  things 
might  happen  which  would  lead  to  a  de- 
lay, and  hence  to  the  probability  of  an 
accident.  It  was  not  necessary  that  the 
driver  should  foresee  the  very  thing  it- 
self which  did  cause  the  delay.  The  ma- 
terial thing  for  him  to  foresee  was  the 
possibility  of  a  delay  from  any  cause,  and 
this  he  ought  naturally  to  think  of;  and 
a  failure  to  do  so,  and  an  attempt  to 
cross  the  tracks,  might  be  found  by  the 
jury  to  be  negligence,  even  though  he 
would  have  succeeded  in  getting  across 
safely  on  the  particular  occasion  if  it  had 
not  been  for  the  action  of  the  gatekeeper 
in  wrongfully  lowering  the  gates."  Wash- 
ington, etc.,  R.  Co.  V.  Hickey,  166  U.  S, 
521,  17  S.  Ct.  661,  41  L.  Ed.  1101,  affirm- 
ing 5  App.  D.   C.  468. 
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care,  he  may  avoid  all  danger,  is  guilty  of  negligence.^  ^  It  is  also  the  duty  of 
a  motorman  operating  a  car  across  a  railroad  crossing  to  hold  his  car  in  a  place 
of  safety  until  the  crossing  is  clear,  and  until  it  is  beyond  the  action  of  a  train 
resulting  either  from  its  recoil  or  the  reversing  of  its  engine,  and  for  him  to 
run  his  car  in  immediately  behind  a  slowly  receding  string  of  cars  that  may  stop 
and  return  is  negligence,  notwithstanding  any  signal  from  the  flagman. ''^ 

Duty  to  Stop,  Look  and  Listen. — In  the  jurisdictions  where  it  is  held  that 
it  is  negligence,  as  a  matter  of  law,  for  any  person,  although  bound  to  exercise 
only  ordinary  care,  to  fail  to  stop,  look  and  listen,  before  entering  upon  a  rail- 
road track,  the  higher  degree  of  care  which  the  law  imposes  upon  a  carrier  for 
the  safety  of  passengers,  undoubtedly  makes  it  the  duty  of  the  driver  of  a  street 
car  to  stop,  look  and  listen  before  crossing  an  intersecting  railroad  track,  and 
charges  the  carrier  with  negligence,  as  a  matter  of  law,  if  he  fails  to  do  so.®^ 
But  it  is  extremely  doubtful  whether  this  rule  will  ever  be  generally  adopted; 
in  the  jurisdiction  where  the  "stop,  look  and  listen  rule"  has  been  rejected  it 
is  probably  not  the  law  that  it  is  negligence,  per  se,  in  every  case,  to  fail 
to  stop,  look  and  listen.  But,  of  course,  if  the  circumstances  are  such  that  a 
due  regard  for  the  safety  of  passengers  demands  that  these  precautions  be 
taken,  it  should  be  done.  Indeed,  it  may  be  necessary  to  do  more.  It  may, 
under  some  circumstances,  as  where  the  view  of  the  railroad  is  obstructed,  be 
the  duty  of  the  driver  of  a  street  car,  when  about  to  cross  a  railroad  track,  to 
stop  his  car  and  go  ahead  on  foot  to  the  crossing  to  see  if  a  train  is  approach- 
ing.84  The  management  of  street  cars  at  railroad  crossings  has,  in  some  of 
the  states,  been  regulated  by  statutes  and  municipal  ordinances,  some  of 
which  merely  require  street  cars  to  be  stopped  at  crossings,  while  others  also 
require  some  employee  of  the  carrier  to  go  ahead  of  the  car  to  ascertain  whether 


91.  Central  Passenger  R.  Co.  v.  Kuhn, 
86  Ky.  578,  6  S.  W.  441,  32  Am.  &  Eng. 
R.  Cas.  16,  9  Am.  St.  Rep.  309. 

A  street  car  company  is  negligent, 
where  it  runs  its  car  across  the  track  of 
a  steam  railroad  directly  in  front  of  an 
approaching  train,  without  any  effort  to 
stop  the  car,  and  without  any  attempt  by 
the  conductor  to  ascertain  whether  the 
way  is  clear.  Indianapolis  Tract.,  ,  etc., 
Co.  V.  Romans,  40  Ind.  App.  184,  79  N. 
E.   1068. 

In  an  action  to  recover  for  injuries  re- 
ceived by  plaintiff,  while  a  passenger  in 
defendant's  street  car,  in  consequence  of 
the  car  colliding  at  a  crossing  with  a  car 
of  the  intersecting  road,  it  was  shown 
that  the  night  was -dark  and  foggy,  and 
it  was  not  easy  to  discern  objects  in  the 
distance,  and  the  evidence  of  at  least 
one  of  the  plaintiff's  witnesses  was,  that 
the  defendant's  car,  before  reaching  the 
point  of  intersection  of  the  two  roads, 
was  proceeding  on  a  down  grade  at  an 
unusual  speed;  that  just  before  the  point 
of  intersection  was  reached  the  speed  was 
greatly  increased,  and  that  at  the  time 
of  collision  the  horses  were  on  a  full 
run;  that  the  car  approaching  on  the 
other  road  was  seen  by  a  person  standing 
by  the  side  of  the  driver  when  one  hun- 
dred and  fifty  to  two  hundred  feet  dis- 
tant, and  that  the  defendant's  car  could 
have  been  broken  up  and  stopped  while 
passing  over  less  than  thirty  feet.  In  sus- 
taining a  judgment  for  plaintiff,  the  court 
said:      "This    evidence,    unexplained    and 


uncontradicted,  with  the  other  circum- 
stances in  the  case,  raised  a  fair  question 
to  be  submitted  to  the  jury  upon  the  al- 
leged careless  and  reckless  management 
of  the  defendant's  car  by  the  persons  in 
charge,  and  whether  the  collision  was 
attributable  in  whole  or  in  part  to  those 
acts,  and  whether  by  a  proper  perform- 
ance of  their  duty  the  collision  might 
not  have  been  avoided."  Barrett  v. 
Third  Ave.  R.  Co.,  45  N.  Y.  628,  affirming 
8  Abb.  Prac,  N.  S.,  205,  31  N.  Y.  Super. 
Ct.   568. 

92.  Duty  to  wait  for  clear  crossing. — 
Augustus  V.  Chicago,  etc.,  R.  Co.,  153  Mo. 
App.    572,    134    S.    W.    22. 

93.  Downey  v.  Philadelphia,  etc.,  R.  Co., 
161  Pa.  588,  29  Atl.  126,  58  Am.  &  Eng. 
R.    Cas.    594. 

94.  Central  Passenger  R.  Co.  v.  Kuhn, 
86  Ky.  578,  6  S.  W.  441,  32  Am.  &  Eng. 
R.   Cas.   16,   9   Am.   St.   Rep.   309. 

A  street  car  approached  to  within  a 
few  feet  of  a  train  which  was  standing 
on  a  crossing,  and  stopped.  The  train 
was  opened,  and  the  street  car  moved 
forward  until  it  came  to  another  track 
of  the  railway,  when  it  was  struck  by  a 
passing  engine,  it  did  not  appear  that 
fhe  conductor,  in  going  ahead  of  the  car 
to  look  for  trains,  went  farther  than 
across  the  track  which  had  been  vacated 
by  the  train.  It  was  held  that  the  ques- 
tion of  the  conductor's  negligence  in  not 
going  farther  was  properly  submitted  to 
the  jury.  Douglas  v.  Sioux  City  St.  R. 
Co.,  91  Iowa  94,  58  N.  W.  1070. 
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it  is  safe  to  cross.  In  one  case  it  seems  to  have  been  held  that  the  violation,  by 
the  driver  of  a  street  car,  of  a  city  ordinance  which  required  him  to  bring  his 
car  to  a  "complete  stop  before  going  on  to  or  passing  over"  a  railroad  crossing, 
amounted  to- negligence. ^^  No  doubt  the  violation  of  an  ordinance  of  this  kind 
is  competent  evidence  of  negligence,  and  even,  in  some  jurisdictions,  prima 
facie  evidence  of  negligence.  But  as  to  whether  the  violation  of  an  ordinance 
constitutes  negligence  per  se,  or  as  a  matter  of  law,  or  is  conclusive  evidence 
of  negligence,  there  is  considerable  conflict  of  opinion.  In  one  of  the  states  in 
which  the  violation  of  a  statute  or  ordinance  is  not  regarded  as  negligence  per  se, 
it  seems  to  have  been  held  that  the  mere  fact  that  a  street' car  was  not  stopped 
at  a  crossing,  as  required  by  an  ordinance,  was  not  alone  sufficient  to  establish 
the  carrier's  negligence. 9®  Elsewhere,  however,  it  has  been  held  that,  when  it 
is  provided  by  statute  that,  before  a  street  car  shall  cross  a  railroad  track,  the 
car  shall  be  stopped  within  a  prescribed  distance  of  the  track,  and  some  em- 
ployee of  the  street  railway  company  shall  go  ahead  of  the  car  and  see  if  the 
way  is  clear  and  free  from  danger,^'^  it  is  negligence,  at  least  in  the  absence  of 
extraordinary  circumstances,  to  cause  a  car  to  cross  a  railroad  track  without 
stopping  the  car  and  going  ahead  as  required  by  the  statute.^*  And  it  was 
doubted  whether  a  violation  of  the  statute  can  be  justified  or  excused  by  any 
circumstances  whatever-^^  It  was  further  held  that  the  facts  that  a  crossing 
is  provided  with  gates  and  a  watchman  is  stationed  thereat,  are  not  alone  suffi- 
cient to  justify  or  ex!cuse  a  failure  to  discharge  the  statutory  duties.^  Nor  is 
the  failure  to  discharge  the  duties  excused  by  the  fact  that  there  is  only  one 
person  in  charge  of  the  car.^ 

Effect  of  Information  by  Railroad  Employee. — In  crossing  a  railroad 
track  the  driver  of  a  street  car,  who  is  not  informed  that  there  is  danger  in  go- 
ing ahead,  and  has  no  opportunity  to  see  for  himself  what  the  situation  may  be, 
ordinarily  has  the  right  to  act  upon  the  directions  of  the  railroad  company's 
watchmian,  v/ho  is  stationed  at  the  crossing  to  direct  the  movement  of  vehicles.^ 
But  in  a  case  in  which  it  appeared  that  the  driver  of  defendant's  street  car, 
though  beckoned  by  the  flagman  of  the  railroad  company  "to  come  on,"  yet  at 
the  same  time  was  expressly  warned  of  the  danger  by  a  passerby,  but,  in  spite 
of  this  warning  and  of  an  unobstructed  view  of  the  railroad  track,  which  he 
might  have  had,  ventured  to  cross,  it  was  held  that  he  was  guilty  of  gross  neg- 
ligence.* And  where  a  statute  requires  that,  before  a  street  car  shall  cross  over 
a  railroad  track,  the  car  shall  be  stopped  within  a  prescribed  distance  of  the 
track,  and  some  employee  of  street  railway  company  shall  go  ahead  of  the  car, 
and  ascertain  if  the  way  is  clear  and  free  from  danger,  the  fact  that  the  watch- 
man stationed  at  a  crossing,  which  is  provided  with  gates,  does  not  let  down 
the  gates,  or  invites  those  who  are  in  charge  of  the  car  to  go  ahead,  does  not 
excuse  them  from  discharging  the  statutory  duties,  and  if  a  failure  to  discharge 
those  duties  proximately  results  in  injury  to  a  passenger,  the  carrier  is  liable.^ 

As  between  tvsro  carriers  whose  tracks  cross,  each  has  the  right  to  pre- 
sume that  the  other  will  comply  with  the  law  in  approaching  the  crossing.  But 
the  high  degree  of  care  which  the  law  exacts  of  passenger  carriers  does  not 

95.    Selma  St.,  etc.,  R.  Co.  v.  Owen,  31  O.  St.  570,  42  N.  E.  595,  30  L    R    A    508, 

oc     ?iu^^^.4^t-^^°-         T,     ^             .,  affirming  9   O.   C.   C.  291,   3   O.   Dec.   72. 

a,  P     ^   l^f^^'l'  l^"-'   5-   £°-  '"■   ^"y^'"'  2.     Cincinnati,    etc.,    R.    Co.    v.    Murray, 

I^-  ^^'  ^  f'Z-   *  ^"^-  ^-  '^^^-  "2-  53    O.    St.    570,   42    N.    E.    596,    30   L.    R.    A. 

97.    Act  of  May  4,   1891,  88  Ohio  Laws  508,  affirming  9  O.  C.  C.  391,  3  O    Dec   73. 

5  Qg     r-     ■        .■      .       -n     r^            .r  ^-    Kleiber  v.   People's  R.   Co.,  107  Mo. 

-.   n     ci"''.'^n "" ,';  ^-l.^-'J^-    ^°-   ^-Murray,  240,  17  S.  W.  946,  52  Am.  &  Eng.  R.  Cas. 

o.^    O.    St.    570,   42    N.    E.    596,    30    L.    R.    A.  531,   14  L    R    A    613 

508    affirming  9  O.  C.  C   291^  3  O.  Dec.  73.  4.     Philadelphia,   etc.,    R.    Co.   v.    Boyer, 

^Q   o    cl"''i^^''V;  1*t''--c.^-    *^°-   ^-Murray,  97  Pa.  91,  3  Am.  &  Eng.  R.  Cas.  172. 

.L     J     ■     \'X  ^-  ^-   ^^'^'   ^'k^-r.^-   ^-  5.     Cincinnati,    etc.,    R.    Co.    v.    Murray, 

508,  affirmmg  9  O.  C.  C.  291,  3  O.  Dec.  73.  53   O.   St.    570,   42   N.    E.   596,   30   L    R    A. 

1.    Cmcmnati,  etc.,  R.  Co.  v.  Murray,  53  508,  affirming  9  O.  C.  C.  391,  3  O.  Dec.  72. 
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permit  of  this  presumption  being  indulged  in  at  the  risk  of  injury  to  passen- 
gers.^ Thus,  the  negligent  conduct  of  a  steam  railway  in  crossing  a  street  rail- 
way upon  a  public  highway  could  not,  it  has  been  held,  excuse  the  negligence 
of  the  street  railway  in  running  its  car  in  the  way  of  the  approaching  engine.'' 
Condition  of  Track  No  Excuse. — A  street  car  company  is  bound  to  so  run 
its  cars  at  railroad  crossings  as  to  avoid  collisions,  and  to  take  notice  of  the 
condition  of  its  tracks  and  exercise  care  accordingly,  and  its  failure  to  stop  a 
car  at  a  crossing  at  which  the  gate  was^down  but  ran  through  the  gate  and  came 
into  collision  with  an  engine,  is  not  excused  by  the  fact  that  its  tracks  were  wet, 
having  recently  been  sprinkled.^ 

§  2550.  Collision  between  Automobile  Carrier  and  Other  Vehicle. — 

The  driver  of  an  automobile  carrying  passengers  is  bound  to  use  at  least  rea- 
sonable and  ordinary  care  for  the  protection  of  his  passengers  in  driving  the 
machine  through  the  streets  of  a  city,  and  is  required  to  anticipate  that  he  may 
meet  persons  or  vehicles  and  to  keep  a  proper  lookout  for  them,  and  use  care 
to  have  his  machine  under  such  control  as  to  enable  him  to  avoid  collisions.^ 

§  2551.  Upsetting  Coach. — If  a  coach  is  upset  in  consequence  of  having 
too  much  baggage  on  the  top,  the  proprietors  are  liable  for  any  injury  sustained 
by  a  passenger  by  such  upsetting  of  the  coach.  And  the  prima  facie  presump- 
tion is,  that  it  occurred  by  the  negligence  of  the  driver ;  and  the  burden  of  proof 
is  on  the  proprietors  of  the  coach,  to  show  that  there  was  no  negligence  what- 
soever, i" 

§  2552.  Care  Required  as  to   Telegraph  Lines,   Operators,    etc.  — A 

carrier  undertaking  to  manage  and  conduct  its  business  of  running  trains  by 
telegraph,  is  bound  to  have  proper  and  fit  telegraph  stations  and  operators  to 
properly  conduct  and  control  the  movements  of  the  trains,  and  whether  or  not 
it  has  performed  this  duty  is  for  the  jury.^^ 

§§  2553-2566.  Duty  to  Protect  Passengers— §  2553.  General  Rule. 

— Out  of  the  general  obligation  of  carrier  of  passengers  to  exercise  care  to 
transport  their  passengers  safely,  there  arises  the  duty  to  exercise  care  to  pro- 
tect them  against  the  negligence  or  willful  acts  of  their  fellow  passengers,  or  of 
strangers.  The  general  rule  which  determines  the  carrier's  liability  in  this  re- 
spect may  be  stated  as  follows :  A  carrier  is  responsible  for  an  injury  suffered 
by  a  passenger  through  the  negligence  or  willful  act  of  another  passenger,  or  of 
a  stranger,  if  the  carrier  has  knowledge  of  the  wrong  or  trespass  at  the  time  of 
its  commission,  or  if  he  knows,  or  with  proper  care  can  know,  that  the  safety 
of  the  passenger  is  in  peril,  or  that  injury  to  him  is  reasonably  to  be  appre- 
hended, and  can,  by  the  exercise  of  due  care,  prevent  or  mitigate  the  injury. ^^ 

6.  Clark  v.  Chicago,  etc.,  R.  Co.,  127  Coey,  337  III.  88,  86  N.  E.  678,  21  L.  R. 
Mo.   197,  29  S.  W.  1013,  2  Am.   &  Eng.   R.       A.,   N.   S.,   81. 

Cas.,    N.    S.,    307.  10.    Upsetting  coach.— Parish   &   Co.  v. 

7.  Hammond,  etc.,  R.  Co.  v.  Spyzchal-  Reigle,  52  Va.  (11  Gratt.)  697,  62  Am. 
ski,  17  Ind.  App.  7,  46  N.   E.  47.     In  this       Dec.  666. 

case  the  railroad  engine's  bell  and  whis-  11.    Care  required  as  to  telegraph  lines, 

tie  were  not  sounded  as  required  by  law.  operators  and  stations. — Grand  Trunk  R. 

The    failure    of    a   railroad    company   to  Co.   v.   Walker,   154   U.   S.   653,   25   L.    Ed. 

exercise   reasonable   care   to   avoid   a   col-  977,  1  S.  Ct.  1189. 

lision  with  a  street  car  at  a  crossing  did  12.    Acts  of  strangers  or  other  passen- 

not   excuse   the   street   railway   company's  pers. — New      Jersey     Steamboat     Co.       v. 

failure  to   exercise  the   highest   degree   of  Brockett,   121   U.    S.    637,   30   L.    Ed.   1049, 

care  to   protect  its   passengers.     Wills   v.  7  S.   Ct.   1039;   New  Orleans,   etc.,   R.   Co. 

Atchison,  etc.,  R.  Co.,  113  S.  W.  713,  133  v.    Jopes,    142    U.    S.    18,    35    L.    Ed.    919, 

Mo.  App.  635.  12    S.    Ct.    109,    53    Am.    &    Eng.    R.    Cas. 

8.  Condition  of  track. — Chicago  City  447;  Culberson  v.  Empire  Coal  Co.,  156 
R.  Co.  V.  Casey,  139  111.  App.  655,  judg-  Ala.  416,  47  So.  337;  Montgomery  Tract, 
ment  affirmed  in  86  N.  E.  606.  Co.  v.  Whatley,  153  Ala.   101,  44  So.   538; 

9.  Automobile     carrier. — Johnson      v.      Lake  Erie,  etc.,  R.  Co.  v.  Arnold,  36  Ind. 
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This  is  not  upon  the  ground  that  the  carrier  is  liable  to  answer  for  the  acts  of 
all  those  whom  it  undertakes  to  carry,  but  it  is  because  of  the  failure  in  its  duty 
to  afford  reasonable  and  proper  protection  to  other  passengers."  It  is  the  duty 
of  a  common  carrier  to  use  the  utmost  care  and  diligence  to  protect  a  passenger 
against  assault  and  ill-treatment  from  whatever  source  arising  which  might 
reasonably  be  anticipated  or  naturally  expected  to  occur."  A  common  carrier 
is  responsible  for  the  proper  treatment  of  its  passengers,  and  is  bound  to  pro- 


App.  190,  59  N.  E.  394;  Connell  v.  Ches- 
apeake, etc.,  R.  Co.,  93  Va.  44,  24  S.  E. 
467,  57  Am.  St.  Rep.  786,  32  L.  R-  A, 
792;  Holly  v.  Atlanta  Railroad,  61  Ga. 
215,  34  Am.  Rep.  97;  Savannah,  etc., 
R.  Co.  V.  Boyle,  115  Ga.  836,  42  S.  E. 
242,  59  L.  R.  A.  104;  Gulf,  etc.,  R.  Co.  v. 
Adams,  3  Texas  App.  Civ.  Cas.,  §  422. 
See,  also,  Texas,  etc.,  R.  Co.  v.  Storey,  37 
Tex.  Civ.  App.  156,  83  S.  W.  852,  affirmed 
in  101  Tex.  663,  no  op. 

Carriers  of  passengers  are  bound  to 
protect  their  passengers  against  injury 
and  unlawful  assault  by  third  persons 
riding  upon  the  same  conveyance,  so  far 
as  due  care  can  secure  that  result.  In 
such  case  their  liability  depends  upon  the 
question  of  negligence,  whether  they  im- 
properly admitted  the  passenger  inflict- 
ing the  injury  upon  the  train.  New  Or- 
leans, etc.,  R.  Co.  V.  Jopes,  142  U.  S.  18, 
35  L.  Ed.  919,  12  S.  Ct.  109,  52  Am.  & 
Eng.  R.   Cas.  447. 

The  carrier's  duty  to  protect  its  pas- 
sengers against  insult  and  abuse  is  not 
limited  to  acts  of  its  servants  but  it  must 
also  guard  him  against  such  acts  on  the 
part  of  strangers.  Cole  v.  Atlanta,  etc., 
R.  Co.,  102  Ga.  474,  31  S.  E.  107,  12.  Am. 
&  Eng.  R.  Cas.,  N.  S.,  14;  Holly  v.  At- 
lanta  Railroad,   61    Ga.   215,   34   Am.   Rep. 

or. 

One  who  has  been  accepted  as  a  pas- 
senger is  lawfully  on  the  train,  and  the 
carrier  must  provide  reasonable  facilities 
for  his  transportation  in  safety,  and  pro- 
tect him  from  violence  and  annoyance 
from  fellow  passengers  or  strangers. 
Hull  i\  Boston,  etc.,  Railroad,  96  N.  E. 
58,  210  Mass.  159,  36  L.  R.  A.,  N.  S.,  406, 
Ann.    Cas.    1912C,    1147. 

A  railroad  company  owes  a  duty  to  its 
passengers  to  take  proper  precautions  to 
protect  them  from  the  acts  of  other  per- 
sons in  the  railroad  depot  which  is  under 
its  control;  and  if  it  permits  an  express 
company  to  unload  its  freight  and  mer- 
chandise in  the  passenger  depot,  where 
passengers  are  expected  to  pass,  and 
where  it  is  necessary  for  them  to  pass  in 
making  their  exit  from  the  cars  in  the 
depot,  then  it  is  incumbent  on  it  to  pro- 
vide such  rules  and  regulations  as  to  rea- 
sonably and  properly  protect  them.  Fer- 
rell  V.  C.  H.  &  D.  R.  Co.,  12  Wkly.  L. 
Bull.   234,  9  O.  Dec.   Reprint  361. 

13.  Upon  what  principle  based. — Bar- 
lick  V.  Baltimore,  etc.,  R.  Co.,  41  Pa. 
Super.    Ct.    87. 

14.  Degree      of      care. — Montgomery 


Tract.  Co.  v.  Whatley,  152  Ala.  101,  44 
So.  538;  Dillingham  v.  Russell,  73  Tex. 
47,  11  S.  W.  139,  15  Am.  St.  Rep.  753,  3 
L.  R.  A.  634;  -Texas,  etc.,  R.  Co.  v. 
Storey,  37  Tex.  Civ.  App.  156,  83  S.  W. 
8.i2,  affirmed  in  101  Tex.  663,  no  op.; 
Gulf,  etc.,  R.  Co.  V.  Conder,  23  Tex.  Civ. 
App.  49,%,  58  S.  W.  58,  affirmed  in  93  Tex. 
^30,  no  op. 

A  carrier  must  carry  passengers  safely 
and  conserve  by  every  reasonable  means 
their  safety  throughout  the  journey  and 
protect  them  from  insult  or  personal  vio- 
lence from  other  passengers  or  strangers, 
and  such  duty  continues  until  the  pas- 
senger is  safely  landed  at  his  destination. 
Alabama,  etc.,  R.  Co.  v.  Sampley,  169 
Ala.  372,  53  So.  142. 

A  common  carrier  is  under  the  same 
strict  obligation  to  protect  a  passenger 
from  the  negligence  or  willful  conduct  of 
a  fellow  passenger  that  it  is  to  carry  him 
safely.  Farrier  v.  Colorado  Springs,  etc., 
R.  Co.,  95  Pac.  294,  42  Colo.  331.. 

Common  carrier  is  bound  to  exercise 
the  utmost  diligence  in  guarding  its  pas- 
sengers against  assaults  by  other  pas- 
sengers which  might  reasonably  be  an- 
ticipated. Jansen  v.  Minneapolis,  etc.,  R. 
Co.,   112   Minn.   496,    128   N.   W.   826. 

A  carrier  is  bound  to  use  the  highest 
degree  of  care  to  protect  a  passenger 
from  attacks  of  fellow  passengers. 
Spires  v.  Atlantic,  etc.,  R.  Co.,  92  S.  C. 
564,  75   S.   E.  950. 

A  carrier  must  exercise  a  very  high  de- 
gree of  care  to  protect  its  passengers 
from  misconduct,  assaults,  or  injury  by 
third  persons.  Missouri,  etc.,  R.  Co.  v. 
Gerren,  57  Tex.  Civ.  App.  34,  121  S.  W. 
905. 

The  conductor  of  a  railroad  train  is 
bound  to  use  a  high  degree  of  care  to 
protect  a  passenger  from  an  assault  upon 
him  by  another  passenger.  Norfolk,  etc., 
R.  Co.  V.  Birchfield,  54  S.  E.  879,  105  Va. 
809. 

Protection  from  jostling. — A  female 
passenger  with  a  small  child  in  her  arms 
was  entitledi  to  protection  from  being 
jostled,  etc.,  by  other  passengers,  com- 
mensurate with  the  impairment  of  her 
ability  to  care  for  herself  from  carrying 
the  child.  Glennen  v.  Boston  Elevated 
R.    Co.,    207    Mass.    497,    93    N.    E.    700,    33 

L.  R.  A.,  N.  S.,  470. 

As  to  the  liability  of  carriers  for  as- 
saults, offensive  conduct,  or  language  of 
employees,  see  post,  "Assaults  upon 
Passengers,"   §§    2570-2592. 
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tect  them  from  insults  as  well  as  from  physical  injury,  even  where  the  offending 
party  is  a  fellow  passenger. ^^  The  contract  of  carriage  of  female  passengers 
implies  that  the  carrier  will  protect  them  against  obscenity,  immodest  conduct 
or  wanton  approach. i®  Language  which,  by  common  consent  among  civilized 
people,  is  vulgar,  and  offensive  to  ordinary  female  sensibilities,  or  disrespectful 
to  the  female  presence,  if  indulged  in  by  others  in  the  presence  or  hearing  of  a 
female  passenger,  is  actionable. i'''  The  law  exacts  from  a  carrier  the  prompt 
employment  of  all  means  at  his  command  to  protect  the  passenger.  In  an  emer- 
gency, the  duty  of  the  carrier  is  said  to  be  the  same  as  that  which  he  is  under  in 
other  respects,  to  do  all  that  can  be  done  to  insure  the  safety  of  the  passen- 
gers,^^  and  to  this  end  police  powers  are  conferred  on  conductors  and  when  it 
is  necessary  it  is  incumbent  upon  them  to  make  a  reasonable  use  of  the  author- 
ity so  conferred. i**  And  where  a  railroad  is  permitted  to  swear  in  ofificers  to 
take  charge  of  excursion  trains,  it  is  bound  to  have  officers  enough  to  preserve 
order.2o 


15.  Offensive    language    and    insults. — 

Georgia. — Wolfe  v.  Georgia  R.,  etc.,  Co., 
3   Ga.   App.  499,   58   S.   E.   899. 

Kentucky. — Illinois  Cent.  R.  Co.  v. 
Gunterman  (Ky.  App.),  123  S.  W.  514. 

Louisiana. — May  v.  Shreveport  Tract. 
Co.,  137  La.  430,  53  So.  671,  33  L.  R.  A., 
N.    S.,    206. 

Texas. — St.  Louis,  etc.,  R.  Co.  v. 
Mackie,  71  Tex.  491,  9  S.  W.  451,  37  Am. 
&  Eng.  R.  Cas.  94,  10  Am.  St.  Rep.  7fi6, 
1  L.  R.  A.  667. 

"A  contract  to  carry  passengers  is  not 
one  of  mere  toleration  and  duty  to  trans- 
port the  passengers  on  its  cars,  but  it 
also  includes  the  obligation  on  the  part 
of  the  carrier  to  guarantee  to  its  passen- 
gers respectful  and  courteous  treatment, 
and  to  protect  them  from  violence  and 
insult  from  strangers."  Memphis  St.  R. 
Co.  V.  Shaw,  110  Tenn.  467,  75  S.  W.  713. 

It  is  the  duty  of  carriers  of  passengers 
to  protect  them,  in  so  far  as  this  can  be 
done  by  the  exercise  of  a  high  degree  of 
care,  from  the  violence,  ill-treatment  cand 
insults  of  other  passengers.  Dillingham 
V.  Russell,  73  Tex.  47,  11  S.  W.  139,  15 
Am.  St,  Rep.  753,  3  L.  R.  A.  634;  Inter- 
national, etc.,  R.  Co.  V.  Kentle,  3  Texas 
App.  Civ.  Cas.,  §  303;  Texas,  etc.,  R.  Co. 
V.  Johnson,  3  Texas  App.  Civ.  Cas.,  §  185. 

The  duty  of  protection  which  the  car- 
rier owes  to  a  passenger  includes  re- 
sponsibility for  the  unlawful  acts  of  fel- 
low passengers,  when,  by  the  exercise  of 
the  highest  degree  of  care,  those  acts 
might  have  been  foreseen  and  prevented. 
Texas,  etc.,  R.  Co.  v.  Johnson,  3  T'^xas 
App.  Civ.  Cas.,  §  185. 

16.  Contract  to  carry  female  passen- 
ger.— Birmingham  R.,  etc.,  Co.  v.  Parker, 
161   Ala.   348,   50   So.   55. 

It  is  the  duty  of  a  carrier's  employees 
to  prevent,  as  far  as  possible,  use  by  pas- 
sengers of  profane  and  insulting  lan- 
guage in  the  presence  of  a  female  pas- 
senger. Southern  R.  Co.  v.  Lee,  167  Ala. 
»68,   52   So.   64'8. 

17.  Vulgar  and  offensive  language. — 
Birmingham  R.,  etc.,  Co.  v.  Glenn  CAla.), 
60  So.  111. 


Mutual  suffering,  etc. — A  passenger 
may  recover  for  mental  suffering,  unac- 
companied by  physical  pain,  caused  by 
vulgar,  profane,  and  indecent  language  of 
others  permitted  to  remain  on  the  car. 
Houston,  etc.,  R.  Co.  v.  Perkins,  53  S. 
W.   134,   21   Tex.    Civ.   App.   608. 

Where  defendant  railroad  company 
permitted  indecent  and  disorderly  con- 
duct on  the  part  of  passengers  in  a  car  in 
which  plaintiff's  wife  was  traveling,  and 
failed  to  provide  her  with  better  accom- 
modations, and  she  was  thereby  fright- 
ened, shocked,  and  made  sick,  defendant 
was  liable  in  damages.  Texas,  etc.,  R. 
Co.  V.  Hughes  (Tex.  Civ.  App.),  41  S.  W. 
831. 

The  plaintiff  is  not  precluded  from  re- 
covery on  the  ground  that  his  damage 
consisted  of  mental  anguish  and  humil- 
iation only,  unaccompanied  by  physical 
or  bodily  injury.  International,  etc.,  R. 
Co.  V.  Henderson  (Tex.  Civ.  App.),  83  S. 
W.    1065. 

18.  Watson  v.  Southern  R.  Co.,  132  Ga. 
552,   64  S.   E.   549. 

A  railroad  company  is  bound  to  use 
extraordinary  care  to  protect  its  passen- 
gers from  violence  or  outrage  by  third 
persons,  which  protection  must  be  ai- 
forded  by  the  conductor  to  the  extent  of 
all  the  power  with  which  he  is  clothed  by 
the  company  or  by  the  law.  Hillman  v. 
Georgia  R.,  etc.,  Co.,  56  S.  E.  68,  126  Ga. 
814,  8  Am.  &  Eng.  Ann.  Cas.  233. 

Carriers  are  bound  to  take  proper  steps 
to  guard  against  injury  to  passengers  by 
harmful  misconduct  on  the  part  of  other 
passengers.  Coy  v.  Boston  Elevated  R. 
Co.    (Mass.),  98   N.   E.   1041. 

Generally,  as  to  the  right  of  a  carrier 
to  expel  disorderly  persons,  see  post, 
"Ejection   of  Passengers,"  Chapter   XXV. 

19.  Police  powers. — Richmond,  etc.,  R. 
Co.  V.  Jefferson,  89  Ga.  554,  16  S.  E.  69, 
52  Am.  &  Eng.  R.  Cas.  438,  32  Am.  St. 
Rep.   87,   17   L.   R.   A.   571. 

20.  Officers  to  take  charge  of  excursion. 
—Stanley  v.  Southern  R.  Co.,  160  N.  C. 
323,   76   S.    E.   321. 
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Colored  passengers  upon  a  railway  train  are  entitled  to  the  same  protection 
against  drunken  and  violent  men  seeking  to  molest,  outrage  and  humiliate  them 
as  white  passengers.  This  protection  must  be  afforded  by  the  conductor  to  the 
extent  of  all  the  power  with  which  he  is  clothed  by  the  company  or  by  the 
law,  and  his  failure  to  afford  it,  when  he  has  knowledge  that  there  is  occasion  for 
his  interference,  will  subject  the  company  to  liability  in  damages. ^^ 

Contagious  Disease. — A  passenger  who  contracts  a  contagious  disease  from 
a  ticket  agent  of  a  carrier  while  purchasing  his  ticket,  can  not,  it  has  been  held, 
recover  damages,  if  the  carrier  does  not  know,  and  has  no  reason  to  know,  that 
the  agent  has  the  disease. ^^  Where  a  passenger  died  from  measles,  communi- 
cated to  him  from  a  fellow  passenger,  while  riding  on  defendant  railroad  train, 
the  carrier  was  not  liable  for  failure  to  exercise  ordinary  care  to  ascertain  that 
such  fellow  passenger  had  a  contagious  disease,  but  was  only  bound  to  exercise 
ordinary  care  to  protect  decedent  from  contagion  after  the  affliction  of  such  fel- 
low passenger  had  been  either  discovered  or  called  to  the  attention  of  the  car- 
rier's conductor.23 

Passengers  at  Station. — Where  a  person  enters  the  waiting  room  at  a  rail- 
road station  for  the  purpose  of  procuring  a  ticket  and  taking  a  passage  on  a 
train,  which  is  due  to  arrive  in  a  short  time,  he  becomes,  entitled  to  the  protec- 
tion and  care  due  a  passenger  by  a  carrier.  And  speaking  generally  it  may  be 
said  that  while  this  relationship  of  carrier  and  passenger  continues  to  exist,  it 
is  the  duty  of  the  employees  of  the  carrier  to  protect  him  from  violence  or  in- 
sult of  other  passengers  or  by  strangers,  and  a  failure  on  the  part  of  said  em- 
ployees to  exercise  such  care  will  render  the  carrier  liable  for  injury  thereby 
caused  the  passenger-^*  And  in  pursuance  with  the  rule  that  a  passenger  on  a 
railway  train  remains  such  after  alighting  therefrom,   and  while  on  the  depot 


21.  Colored  passengers  — Richmond, 
etc.,  Jl.  Co.  V.  Jefferson,  89  Ga.  554,  16  S. 
E.  69,  52  Am.  &  Eng.  R.  Cas.  438,  32  Am. 
St.  Rep.  87,  17  L.  R.  A.  571. 

22.  Contagious  disease. — Long  v.  Chi- 
cago, etc.,  R.  Co.,  48  Kan.  28,  28  Pac.  977, 
53  Am.  &  Eng.  R.  Cas.  45,  15  L.  R.  A.  319, 
30   Am.   St.   Rep.   271. 

23.  Measles — Fellow  passenger. — Bo- 
gard  V.  Illinois  Cent.  R.  Co.,  144  Ky.  649, 
139   S.  W.   855,   36  L.   R.  A.,  N.   S.,  337. 

24.  Passengers  at  station — Duty  be- 
gins with  relation. — McCardell  v.  Gulf, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  102  S.  W. 
941,  citing  Dillingham  v.  Russell,  73  Tex. 
47,  11  S.  W.  139,  15  Am.  St.  Rep.  753,  3 
L.  R.  A.  634;  Missouri,  etc.,  R.  Co.  v. 
Russell,  8  Tex.  Civ.  App.  578,  28  S.  W. 
1042,  affirmed  in  93  Tex.  668,  no  op.  See, 
also,  Houston,  etc.,  R.  Co.  v.  Perkins,  21 
Tex.  Civ.  App.  508,  52  S.  W.  124,  affirmed 
in  93  Tex.  710,  no  op. 

A  railroad  company  owes  to  a  passen- 
ger in  its  station  house  waiting  to  take 
a  train,  the  duty  to  protect  against  as- 
saults or  offensive  conduct  by  third  per- 
sons. Houston,  etc.,  R.  Co.  v.  Phillio,  96 
Tex.  18,  69  S.  W.  994,  59  E.  R.  A.  392,  97 
Am.  St.  Rep.  868,  reversing  67  S.  W.  915; 
Judgment  (Tex.  Civ.  App.),  67  S.  W. 
915,  reversed.  Houston,  etc.,  R.  Co.  v. 
Phillio,  69  S.  W.  994,  59  L.  R.  A.  393,  96 
Tex.  18,  97  Am.  St.  Rep.  868. 

In  railroad  stations  a  passenger  is  as 
much  entitled  to  proper  treatment  and 
protection  as  when   he   is  aboard  a   con- 


veyance, and  employees  put  there  to  be 
brought  in  contact  with  passengers  and 
to  render  to  them  services  due  to  them 
from  the  carriers  are  as  fully  within  the 
principle  stated  as  are  such  employees 
upon  trains  and  vessels.  Texas  Mid.  R, 
Co.  V.  Dean,  98  Tex.  517,  85  S.  W.  1135, 
70  L.   R.  A.  943,  reversing  82  S.  W.  524. 

Illustrations. — A  woman  who  enters  a 
railroad  station  with  the  intention  of  be- 
coming a  passenger  is  entitled  to  pro- 
tection against  insult,  though  she  has  not 
yet  purchased  a  ticlcet.  Texas,  etc.,  R. 
Co.  V.  Jones  (Tex.  Civ.  App.),  39  S.  W. 
124. 

A  woman  who  enters  a  railroad  sta- 
tion with  the  intention  of  becoming  a 
passenger,  may  recover  damages  for 
mental  suffering  caused  by  abusive 
language  addressed  to  her  by  the  wife 
of  the  station  agent,  in  his  hearing,  and 
without  his  interference.  Texas,  etc.,  R. 
Co.  V.  Jones  (Tex.  Civ.  App.),  39  S.  W. 
134,  affirmed  in  93  Tex.  674,  no  op. 

Where  plaintiff,  a  negro,  entered  the 
waitmg  room  of  defendant's  passenger 
station  to  procure  a  ticket  and  take  pas- 
sage on  defendant's  train,  which  was 
shortly  to  arrive,  when  he  was  assaulted, 
thrown  out  of  the  station,  and  shot  by  a 
stranger  in  the  presence  of  defendant's 
employees,  who  did  nothing  to  assist 
him,  defendant  was  guilty  of  a  breach  of 
its  duty  to  plaintiff  as  a  passenger,  and 
was  responsible  for  his  injuries.  Mc- 
Cardell V.  Gulf,  etc.,  R.  Co.  (Tex  Civ, 
App.),   102  S.  W.  941. 
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premises  of  the  company,  for  a  period  of  time  reasonably  necessary  to  enable 
him  to  leave  the  premises,  he  is  entitled  to  the  protection  of  the  company's  agents 
and  servants  from  assaults  of  third  persons  during  such  time.^s  But  the  same 
exceptions  hold  good  in  this  case  that  prevail  in  other  cases  and  it  may  be  said 
that  a  carrier  is  not  liable  for  injuries  to  a  passenger  from  the  conduct  of  third 
persons  on  the  station  premises,  unless  it  knew  of  the  existence  of  the  danger 
or  of  circumstances  from  which  the  danger  might  have  been  reasonably  antici- 
pated.2'5 

Duty  of  Carrier  in  Case  of  Attempt  to  Arrest  Passenger. — But  this 
duty  on  the  part  of  the  carrier  does  not  require  it  to  make  active  resistance  to 
an  officer  who  is  attempting  to  arrest  a  passenger,  or  to  inquire  into  the  author- 
ity under  which  the  officer  assumes  to  act.^'^ 

§  2554.  Knowledge  of  the  Commission  of  the  Wrong. — There  can,  of 
course,  be  no  question  but  that  the  carrier  is  liable  for  injuries  sustained  by  a 
passenger  at  the  hands  of  fellow  passengers,  or  of  strangers,  if  he  knows,  at  the 
time,  of  the  wrong  being  done  the  passenger,  and  does  not  make  every  rea- 
sonable effort  to  prevent  or  mitigate  the  injury. ^^  Thus,  if  the  agents  and  serv- 
ants of  the  carrier  have  knowledge  that  an  assault  is  being  committed  upon  a 
passenger,  and  do  not  make  every  reasonable  effort  to  protect  him,  the  carrier 


25.  Duty  terminates  when  relation  ter- 
minates.— Texas,  etc.,  R.  Co.  v.  Dick,  36 
Tex.  Civ.  App.  356,  63  S.  W.  895,  affirmed 
in  94  Tex.  697,  no  op.,  95  Tex.  688,  no  op. 

It  is  the  duty  of  a  carrier  to  protect  its 
passengers  not  only  on  tlie  train,  but 
while  they  are  alighting,  and  until  they 
have  a  reasonable  time  to  leave  the  plat- 
form. Illinois  Cent.  R.  Co.  v.  Gunter- 
man   (Ky.  App.),  133  S.  W.  514. 

26.  Taylor  v.  Atlantic,  etc.,  R.  Co.,  59 
S.    E.   641,   78   S.   C.   553. 

27.  In  cases  of  attempted  arrest.— 
Judgment  (Tex.  Civ.  App.),  83  S.  W. 
524,  reversed.  Texas  Mid.  R.  Co.  v. 
Dean,  85  S.  W.  1135,  98  Tex.  517,  70  L. 
R.  A.   943. 

A  railroad  company  would  not  be  lia- 
ble for  damages  for  the  arrest  of  a  pas- 
senger, a  resident  in  another  state,  and 
her  removal  from  the  train  by  peace  of- 
ficers under  the  belief  that  she  was  a 
criminal  wanted  for  murders  committed 
in  another  state,  if  the  officers  were,  un- 
der the  circumstances,  authorized  to  make 
the  arrest,  as  it  would  have  been  illegal 
for  the  company's  employees  to  have  re- 
fused to  permit  the  arrest.  Burton  v. 
New  York,  etc.,  R.  Co.,  133  N,  Y.  S.  638, 
147   App.   Div.   557. 

It  is  not  the  duty  of  the  conductor  of 
a  railroad  train  to  resist  a  known  officer 
of  the  law  in  arresting  a  passenger  on 
the  train.  Bowden  v.  Atlantic,  etc.,  R. 
Co.,  144  N.  C.  38,  56  S.  E.  558,  13  Am.  & 
Eng.  Ann.  Cas.  783. 

28.  McCardell  v.  Gulf,  etc.,  R.  (Tex. 
Civ.  App.),  103  S.  W.  941. 

Where  the  conductor  and  other  serv- 
ants on  a  train  could  have  prevented  in- 
juries to  a  passenger  from  assault  com- 
mitted by  other  passengers,  by  interfer- 
ing to   protect    him,   and    knowingly     or 


willfully  failed  to  do  so  after  knowing 
of  the  threatened  danger  to  the  passen- 
ger assaulted,  their  failure  to  interfere 
was  a  breach  of  duty  to  the  passenger  as- 
saulted for  which  the  carrier  would  be 
answerable.  Culberson  v.  Empire  Coal 
Co.,    156    Ala.    416,    47    So.    337. 

Plaintiff  and  two  friends,  all  colored 
persons,  took  seats  in  the  smoker  of  de- 
fendant's excursion  train.  Their  pres- 
ence in  the  car  proved  obnoxious  to  the 
white  passengers  who  subjected  them  to 
annoyance  and  insult.  When  they  ap- 
pealed to  the  conductor  for  protection, 
he  told  them  that  he  could  do  nothing, 
but  advised  them  to  remove  to  a  car  set 
apart  for  colored  passengers.  However, 
he  did  not  insist  on  their  doing  so,  al- 
though they  could  see  that  there  was 
probability  of  trouble.  The  ill-treat- 
ment continued,  and  the  conductor  was 
appealed  to  again,  but  he  did  nothing  to 
protect  them,  except  to  repeat  his  advice 
to  leave  the  car.  Finally,  plaintiff  and 
her  friends  were  assaulted  and  expelled 
from  the  car  by  the  white  passengers. 
It  was  held  that  defendant  was  liable  for 
the  conductor's  failure  to  afford  plain- 
tiff proper  protection.  Britton  v.  Atlanta, 
etc.,  R.  Co.,  88  N.  C.  536,  18  Am.  &  Eng. 
R.   Cas.  391,  43  Am.  Rep.  749. 

A  common  carrier  is  liable  for  an  in- 
jury to  a  passenger  where  its  agents 
know,  or  have  the  opportunity  of  know- 
ing, of  a  threatened  injury,  and  neglect  to 
take  proper  means  to  prevent  or  miti- 
gate the  injury.  Twichell  v.  Pecos,  etc., 
R.    Co.    (Tex.   Civ.   App.),   131   S.   W.   343. 

Evidence  held  to  show  employee's 
knowledge  of  improper  conduct  of  pas- 
sengers.— Texas,  etc.,  R.  Co.  v.  Kingston, 
30  Tex.  Civ.  App.  34,  68  S.  W.  518,  af- 
firmed in   95  Tex.   688,  no   op. 
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is  liable  for  the  injuries  which  the  passenger  may  sustain. ^9  If  the  threats  of 
a  conductor  and  fellow  passengers  induce  a  passenger  to  jump  from  a  moving 
train,  the  carrier  is  responsible  for  his  injuries.^"  And  if  a  passenger  is  aided 
and  abetted  by  the  conductor  of  a  train  in  expelling  a  passenger  from  one  of 
the  cars,  the  company  is  responsible  for  injuries  inflicted  by  the  use  of  excessive 
and  unnecessary  force.^^ 

§  2555.  Knowledge,  or  Duty  to  Know,  of  Passenger's  Peril. — While 
a  carrier  is  not  to  be  regarded  as  an  insurer  of  his  passenger's  safety  against 
every  possible  source  of  danger,  it  is  none  the  less  his  duty  to  use  extraordinary 
care  and  diligence  to  protect  the  passenger  from  injuries,  including  injuries  by 
fellow  passengers  or  third  persons.  As  a  part  of  this  protection,  the  carrier  is 
bound  to  use  that  extreme  care  and  caution  contemplated  of  very  prudent  and 
thoughtful  persons  to  anticipate  an  injury  threatened  to  the  passenger  by  fellow 
passengers  and  third  persons. ^^  Even  if  the  carrier  has  no  llnowledge  of  the 
mistreatment  of  a  passenger,  at  the  time,  yet,  if  he  has  knowledge,  or  with 
proper  care  can  know,  that  an  injury  to  the  passenger  is  imminent,  the  carrier 
is  liable  for  a  failure  to  make  every .  reasonable  provision  for  the  protection  of 
the  passenger,^^  and  whether  a  carrier  in  the  exercise  of  extraordinary  care  re- 


29.  Murphy  v.  Western,  etc.,  R.  Co., 
23  Fed.  637;  Richmond,  etc.,  R.  Co.  v. 
Jefferson,  89  Ga.  554,  16  S.  E.  69,  53  Am. 
&  Eng.  R.  Cas.  438,  33  Am.  St.  Rep.  87, 
17  L.  R.  A.  571;  Lake  Erie,  etc.,  R.  Co. 
v.  Arnold,  36  Ind.  App.  190,  59  N.  E.  394; 
Evansville,  etc.,  R.  Co.  v.  Darting,  6  Ind. 
App.    375,   33   N.    E.   636. 

Where  a  passenger  on  defendant's 
train,  who  had  been  assaulted  by  other 
passengers,  appealed  to  the  conductor  for 
protection,  and  the  conductor  remon- 
strated with  the  disorderly  passengers, 
but  became  frightened  and  ran  away,  and 
made  no  further  effort  to  protect  plain- 
tiff when  he  was  again  assaulted,  it  was 
held  that  defendant  was  liable.  New  Or- 
leans, etc.,  R.  Co.  V.  Burke,  53  Miss.  300, 
34  Am.  Rep.  689.  Curiously  enough,  this 
case,  though  followed,  has  been  subjected 
to  some  criticism  in  the  later  Mississippi 
cases.  See  Royston  v.  Illinois  Cent.  R. 
Co.,  67  Miss.  376,  7  So.  330;  Illinois,  etc., 
R.  Co.  V.  Minor,  69  Miss.  710,  11  So.  101, 
52  Am.  &  Eng.  R.  Cas.  441,  16  L.  R.  A. 
637. 

Plaintiff  entered  defendant's  railway 
station  v.-ith  the  intention  of  becoming  a 
passenger.  While  in  the  waiting-room, 
she  was  subjected  to  insulting  and  abu- 
sive language  by  the  wife  of  the  station 
agent.  The  agent  was  present  and  over- 
heard the  abuse,  but  did  not  interfere.  It 
was  held,  that  defendant  was  liable. 
Texas,  etc.,  R.  Co.  v.  Jones  (Tex.  Civ. 
App.),  39  S.  W.  134. 

A  railroad  company  has  been  held  lia- 
ble for  an  assault  upon  a  female  passen- 
ger _  in  the  waiting-room  at  one  of  its 
stations,  in  the  presence,  or  with  the 
knowledge  of  the  company's  agent,  by  a 
drunken  and  disorderly  man,  whom  it 
permitted  to  enter  and  remain  in  the 
waiting-room.  Houston,  etc.,  R.  Co  v 
Phillio,  96  Tex.  18,  69  S.  W.  994,  59  L.  R. 


A.  393,  97  Am.  St.  Rep.  868,  reversing  67 
S.  W.  915. 

30.  Spohn  V.  Missouri  Pac.  R.  Co.,  87 
Mo.  74,  36  Am.  &  Eng.  R.  Cas.  352;  S.  C, 
101  Mo.  417,  14  S.  W.  880;  S.  C,  116  Mo. 
617,    33    S.    W.    690. 

31.  International,  etc.,  R.  Co.  v.  Miller, 
9   Tex.    Civ.   App.   104,   38   S.   W.   333. 

32.  Duty  to  anticipate  injury. — Grims- 
ley  V.  Atlantic,  etc.,  R.  Co.,  1  Ga.  App. 
557,  57  S.  E.  943.  See  Atlantic,  etc.,  R. 
Co.  V.  Powell,  137  Ga.  805,  56  S.  E.  1006, 
9  L.  R.  A.,  N.  S.,  769,  9  Am.  &  Eng.  Ann. 
Cas.  553;  Montgomery  Tract.  Co.  v. 
Whatley,  153  Ala.  101,  44  So.  538;  Irwin 
V.  Louisville,  etc.,  R.  Co.,  161  Ala.  489,  50 
So.  63,  18  Am.  &  Eng.  Ann.  Cas.  772. 

A  carrier  must  exercise  the  highest  de- 
gree of  care  to  anticipate  and  protect 
passengers  from  violence  from  other  pas- 
sengers or  other  persons;  the  extent  of 
the  care  required  depending  upon  the 
particular  circumstances.  Glennen  v. 
Boston  Elevated  R.  Co.,  93  N.  E.  700,  207 
Mass.   497,  33   L.   R.  A.,   N.   S.,  470. 

While  not  an  insurer  against  assault 
upon  passengers  by  fellow  passengers 
and  intruders,  a  carrier  must  guard  them 
against  such  assaults  as  may  reasonably 
be  expected.  Penny  v.  Atlantic,  etc.,  R. 
Co.,  69  S.  W.  238,  153  N.  C.  296,  33  L.  R. 
A.,    N.    S.,    1209. 

33.  Where  a  passenger  upon  a  railroad 
train  was  assaulted  by  a  fellow  passen- 
ger, and  appealed  to  the  conductor  for 
protection,  but  the  conductor,  instead  of 
affording  him  protection,  went  away  and 
left  him,  whereupon  the  passenger  was 
again  assaulted,  it  was  held  that  the  com- 
pany was  liable.  Flannery  ■:■.  Baltimore, 
etc.,   R.   Co.,   4   Mackey   (15   D.   C.)    111. 

Where  a  carrier  knows,  or  should 
know,  that  the  actions  of  a  passenger 
threaten  the  safety  of  other  passengers, 
the  duty  to  exercise  the  highest  degree 
of  care  to  insure  the  safety  of  the  other 
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quired,  should  have  apprehended  a  particular  injury  to  a  passenger,  is  in  most, 
if  not  all,  cases  a  question  for  the  jury,^*  to  be  determined  by  a  consideration  of 
all  the  surrounding  circumstances.^^ 

§§  2556-2562.  Reason  to  Apprehend  Passenger's  Peril — §  2  556. 
In  General. — A  carrier  may  neither  have  knowledge  that  a  passenger  is  be- 
ing mistreated,  nor  have  knowledge,  actual  or  imputed,  that  he  is  in  peril,  and 
yet  be  liable  for  injuries  sustained  by  him  at  the  hands  of  fellow  passengers, 
or  of  strangers.  If  the  carrier  knows,  or,  with  proper  care,  can  know,  that  in- 
jury to  the  passenger  is  reasonably  to  be  apprehended,  and  does  not  make  every 


passengers  arises,  and  the  carrier  is  lia- 
ble for  a  failure  to  do  so.  McWilliams  v. 
Lake  Shore,  etc.,  R.  Co.,  109  N.  W.  372, 
146   Mich.   216. 

When  the  conductor  of  a  train,  upon 
being  informed  that  plaintiff,  a  woman, 
had  been  abused  and  called  foul  names 
by  a  man  who  was  under  the  influence  of 
liquor,  failed  to  interfere,  but  kept  on 
collecting  tickets,  and  the  disorderly  pas- 
senger afterwards  continued  his  abuse,  a 
judgment  for  plaintiff  was  sustained. 
Lucy  V.  Chicago,  etc.,  R.  Co.,  64  Minn. 
7,  65  N.  W.  944,  31  L.  R.  A.  551. 

Plaintiff  was  a  passenger  upon  a  train 
which  carried  a  number  of  nonunion  la- 
borers. Notwithstanding  the  fact  that 
the  car  containing  the  laborers  had  been 
attacked  at  a  previous  stop,  the  train  was 
again  stopped  at  a  place  which  was  not 
a  regular  station,  in  the  midst  of  an 
excited  mob  of  striking  workmen,  and  a 
number  of  nonunion  men,  against  whom 
the  animosity  of  the  mob  was  excited, 
were  taken  into  the  smoker  where  plain- 
tiff was  riding,  without  warning  to  him. 
At  the  next  railroad  crossing,  about  one 
and  three-eighths  miles  distant,  the  train 
was  captured  by  a  mob  of  strikers,  who 
broke  into  the  smoker,  beat  the  nonunion 
men,  and  fired  pistols  in  and  around  the 
car,  wounding  plaintiff  grievously.  The 
railroad  company  was  held  liable  for 
plaintiff's  injuries.  Chicago,  etc.,  R.  Co. 
V.  Pillsbury,  123  111.  9,  14  N.  E.  22,  31  Am. 
&  Eng.  R.  Cas.  24,  5  Am.  St.  Rep.  483, 
rejecting  opinion   in  8  N.   E.  803. 

In  an  action  to  recover  for  injuries  re- 
ceived by  plaintiff  at  the  hands  of  a  num- 
ber of  men,  who  robbed  and  assaulted 
him  just  as  he  had  boarded  defendant's 
train,  it  was  held  that,  although  there 
was  nothing  to  show  that  the  assault 
upon  plaintiff  could  have  been  anticipated, 
or  could  possibly  have  been  foreseen, 
yet,  if  plaintiff's  cry  for  help  could  have 
been  heard  by  the  agents  and  servants, 
if  each  of  them  was  at  his  post  of  duty 
on,  or  near,  the  train,  it  should  be  pre- 
sumed that  they  heard  the  cry  and  the 
carrier  would  be  liable.  Wright  v.  Chi- 
cago, etc.,  R.  Co.,  4  Colo.  App.  102,  35 
Pac.  196. 

In  an  action  against  a  railroad  com- 
pany to  recover  for  injuries  inflicted  on 
an  intending  passenger  by  a  crowd  of 
students   at    the    station,    it   is    proper   for 


the  court  to  charge  that:  "If  for  a  con- 
siderable time  prior  to  the  accident  there 
was  a  large  crowd  of  students  and  fol- 
lowers in  the  station,  indulging  in  such 
boisterous  conduct  as  manifestly  threat- 
ened personal  injury  to  passengers,  and 
the  defendant  could,  by  the  exercise  of 
due  vigilance,  have  ejected  this  mob  or 
reduced  it  to  order  and  control,  before 
the  plaintiff  was  injured,  then 'its  failure 
to  do  so  renders  it  answerable  to  the 
plaintiff  if  she  was  subsequently  injured 
by  a  rush  of  this  crowd."  Kennedy  v. 
Pennsylvania  R.  Co.,  32  Pa.  Super.  Ct. 
623. 

34.  Question  of  fact  for  jury. — Whether, 
in  the  exercise  of  the  extraordinary  care 
required,  the  carrier  should  have  appre- 
hended that  an  intoxicated  passenger, 
who  was  armed  with  a  pistol  and  who 
had  been  shooting  it  while  on  the  train, 
would  jump  from  the  train  at  a  station 
and  fire  the  pistol  into  the  coach,  injuring 
another  passenger,  is  a  question  to  be 
decided  by  the  jury,  and  not  by  the  court 
on  demurrer.  Grimsley  w.  Atlantic,  etc., 
R.   Co.,  1  Ga.  App.  557,  57  S.  E.  943. 

35.  In  determining  whether  a  street 
car  company  exercised  the  requisite  de- 
gree of  care  to  protect  a  passenger  from 
injury  from  a  crowd  which  rushed  on  the 
car  at  a  public  amusement  place,  the  kind 
of  assembly,  and  of  the  people  likely  to 
attend  it,  the  time  of  the  day,  and  the 
natural  impatience  and  turbulence  of  a 
crowd  boarding  the  car  at  such  a  place, 
should  all  be  considered.  Glennen  v. 
Boston  Elevated  R.  Co.,  207  Mass.  497, 
93   N.   E.   700,   33  L.   R.  A.,   N.   S.,  470. 

Where  a  street  railway  passenger  so 
carried  a  hoe  that  its  handle  caught  un- 
der the  hood  of  the  forward  car  as  it 
rocked  up  and  down,  and  broke,  hurling 
a  piece  back  into  the  car  and  striking  an- 
other passenger,  the  test  of  negligence 
by  the  carrier  is  whether,  in  view  of  the 
condition  of  the  roadbed,  the  position  of 
the  trucks,  and  consequent  rocking  mo- 
tion of  the  cars,  and  all  the  surrounding 
conditions,  the  conductor  ought,  as  a 
reasonable  man,  to  have  anticipated  or 
foreseen,  as  a  natural  and  probable  re- 
sult of  the  way  in  which  a  passenger  held 
his  hoe,  that  this  or  a  similar  accident 
would  likely  happen.  Farrier  v.  Colo- 
rado Springs,  etc.,  R.  Co.,  95  Pac.  394,  42 
Colo.   331. 
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reasonable  eflfort  to  protect  the  passenger,  he  is  responsible  for  the  injuries  which 
the  passenger  may  sustain. ^^  To  render  a  carrier  of  passengers  liable  for  fail- 
ure to  protect  a  passenger  or  other  person  to  whom  it  owes  protection  from  in- 
sult or  injury  at  the  hands  of  the  fellow  passengers  or  third  persons,  where  it 
has  no  knowledge  that  such  injury  is  threatened,  the  circumstances  must  be 
such  that  those  in  charge  of  the  train,  using  the  utmost  vigilance  and  care,  or 
that  extreme  care  and  caution  which  very  prudent  persons  exercise,  should  have 
foreseen  that  the  injury  is  threatened.  When  such  circumstances  come  to  their 
knowledge  it  is  the  duty  of  the  employees  to  take  all  reasonable  precautions  to 
prevent  the  injury.  If  there  is  nothing  to  cause  an  extremely  prudent  person 
to  apprehend  such  an  injury  the  carrier  is  not  liable.^"  Thus,  it  is  said  that 
the  duty  of  a  carrier  to  provide  accommodations  sufficient  for  the  safe  trans- 
portation of  its  passengers  extends  to  taking  extra  precautions,  when  the  carrier 
has  reasonable  grounds  to  anticipate  unusual  hazard  to  its  passengers,  and  to  the 
employment  of  a  sufficient  force  of  employees  to  protect  innocent  passengers 
from  the  assaults  of  other  passengers,  when  it  has  reasonable  grounds  to  ap- 
prehend such  assaults  from  passengers  in  such  numbers  or  force  as  to  be  beyond 
the  control  of  the  ordinary  train  crew.^* 

§  2557.  Presence   of  Dangerous   Persons   on  Vehicle   or  Vessel. — If 

the  agents  and  servants  of  a  carrier  have  knowledge  of  the  presence  on  the 
vehicle  or  vessel'  of  disorderly  or  dangerous  persons,  from  whose  language  or 
actions  there  is  reasonable  ground  to  apprehend  danger  to  passengers,  and  fail 
to  take  proper  precautions  to  avert  the  danger,  the  carrier  is  liable  for  resulting 
injuries  to  passengers. ^^  Thus,  if  the  conductor  of  a  train  has  reason  to  be- 
lieve that  one  of  the  passengers  is  a  dangerous  lunatic,  it  is  his  duty  to  take 
action  at  once  for  the  security  and  protection  of  his  passengers  against  the  vio- 
lence of  the  insane  man.*o     And,   similarly,   a  passenger  carrier  must  keep  a 


36.  Apprehending  peril. — Pittsburgh, 
etc.,  R.  Co.  V.  Richardson,  40  Ind.  App. 
503,  82  N.  E.  536;  Grimsley  v.  Atlantic, 
etc.,   R.   Co.,  1   Ga.  App.   557,   57  S.   E.   943. 

37.  Savannah,  etc.,  R.  Co.  v.  Boyle,  115 
Ga.  836,  43  S.  E.  242,  59  L.  R.  A.  104. 

In  International,  etc.,  R.  Co.  v.  Giesen 
(Tex.  Civ.  App.),  69  S.  W.  653,  citing 
Gulf,  etc.,  R.-  Co.  V.  Shields,  9  Tex.  Civ. 
App.  652,  28  S.  W.  709,  29  8.  W.  652,  af- 
firmed in  93  Tex.  685,  no  op.,  the  court 
held  that  the  facts  were  sufficient  to  war- 
rant the  conclusion  that  the  conductor 
in  charge  of  the  train  would  and  should 
have  anticipated  that  the  assault  com- 
plained of  would  be  committed  and  were 
of  opinion  that  a  high  degree  of  care 
rests  upon  a  railway  company  to  protect 
one  of  its  passengers  from  an  unjustifi- 
able assault  committed  upon  him  by  an- 
other  passenger. 

Firearms  in  possession  of  tramps  steal- 
ing ride. — The  carrier's  servants  are  not 
bound  to  foresee  that  one  to  whom  it 
owed  the  duty  of  protection  would  be  in- 
jured by  firearms  in  the  possession  of 
tramps  who  are  attempting  to  escape 
while  under  arrest  for  stealing  a  ride  on 
the  train.  The  failure  of  the  company's 
servants  to  search  such  persons  for  weap- 
ons and  to  securely  bind  them  or  place 
a  guard  over  them  does  not  constitute 
negligence  per  se.  Savannah,  etc.,  R.  Co. 
T.  Boyle,  115  Ga.  836,  42  S.  E.  242,  59  L. 
R.  A.  104. 
38.   Sufficient  member   of    employees. — 


Anderson  v.   South   Carolina,  etc.,  R.  Co., 
61    S.    E.    1096,    81   S.    C.    1. 

AVhere  a  carrier  operates  an  excursion 
train,  it  is  bound  to  provide  a  police  force 
adequate  to  protect  passengers  from  dis- 
turbance, which  due  precaution  requires 
it  should  have  anticipated.  Spires  v.  At- 
lantic, etc.,  R.  Co.,  75  S.  E.  950,  92  S.  C. 
564. 

39.  Spires  v.  Atlantic,  etc.,  R.  Co.,  9a 
S.  C.  564,  75  S.  E.  950;  Kline  v.  Mil- 
waukee Elect.  R.,  etc.,  Co.,  146  Wis.  134, 
131    N.   W.    437,    Ann.    Cas.    1912C,   376. 

Where  a  carrier  fails  to  perform  its 
duty  in  preserving  order  and  removing 
dangerous  and  offensive  persons  from  a 
car,  it  is  liable  for  any  injury  to  other 
passengers  which  might  reasonably  be 
anticipated  in  view  of  the  circumstances, 
and  where  the  fact  of  the  riotous  con- 
duct of  offending  passengers  is  made 
known  to  a  guard,  it  is  his  duty  to  avoid 
injury  to  other  passengers,  and  he  should 
suppress  the  disturbance  or  remove  the 
offenders,  summoning  proper  aid,  which 
was  at  his  command,  and  the  company 
is  liable  for  his  failure  to  do  so.  Mc- 
Mahon  v.  Interborough  Rapid  Transit 
Co.,  110  N.  Y.  S.  876,  59  Misc.  Rep.  242. 

40.  St.  Louis,  etc.,  R.  Co.  v.  GreenthaU 
77  Fed.  150,  23  C.  C.  A.  100,  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  261,  affirming  Meyer 
■V.  St.  Louis,  etc.,  R.  Co.,  54  Fed.  116, 
4  C.  C.  A.  221,  58  Am.  &  Eng.  R.  Cas. 
111. 
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vigilant  supervision  over  a  drunken  and  quarrelsome  passenger  to  prevent  him 
from  injuring  or  annoying  fellow  passengers,*'-  and  to  prevent  injury  or  an- 
noyance to  fellow  passengers,  the  carrier  through  its  agents  should  refuse  to 
further  carry  such  a  passenger,*  ^  or  at  least  should  compel  him  to  take  a  seat 
and  remain  seated  so  as  to  keep  away  from  other  passengers,* ^  and  the  failure 
of  the  carrier's  servants  to  do  their  duty  is  no  defense  for  the  carrier  where  in- 
jury has  resulted.**  On  this  ground  a  railroad  company  has  been  held  liable 
for  the  death  of  a  passenger  at  the  hands  of  a  fellow  passenger,  whose  condition 
of  intoxication  and  conduct  had  been  such  that  the  conductor,  as  a  man  of  com- 
mon understanding,  knowledge  and  experience,  should  have  apprehended  that 
he  might  attack  some  of  the  other  passengers,  but  who  was  permitted  to  remain 
on  the  train  unguarded. *'  In  another  case,  which  was  an  action  to  recover  for 
the  death  of  a  passenger  at  the  hands  of  an  intoxicated  fellow  passenger,  it  ap- 
peared that  while  deceased  was  a  passenger  upon  defendant's  street  car,  the 
car  was  boarded  by  a  person  who  was  very  drunk,  boisterous,  and  disorderly, 
and  who  assaulted  a  passenger  on  the  rear  platform  and  acted  like  a  maniac. 
He  was  ejected  from  the  car  but  got  on  again  when  the  car  started,  and  no  fur- 
ther effort  was  made  to  eject  him,  notwithstanding  his  continued  disorderly  con- 
duct. He  remained  on  the  car  until  he  assaulted  deceased,  without  the  slightest 
provocation,  and  inflicted  injuries  which  resulted  in  death.  A  verdict  against 
defendant  carrier  was  sustained. *8  The  question  of  negligence  in  all  such  cases 
is  one  for  the  jury.*^ 


41.  Drunken  man — Care  to  prevent  in- 
jury.— Kline  v.  Milwaukee  Elect.  R.,  etc., 
Co.,  146  Wis.  134,  131  N.  W.  437,  Ann. 
Cas.   1912   C,   276. 

Common  carriers  are  held  to  a  very 
high  degree  of  care  for  the  protection 
of  passengers  against  drunken  or  dis- 
orderly persons.  Adams  v.  Chicago,  etc., 
R.  Co.   (Iowa),  135  N.  W.  21. 

It  is  the  duty  of  the  brakeman  and 
conductor  of  a  train  to  prevent  an  in- 
toxicated passenger  from  attacking  and 
injuring  another  .  passenger.  Starr  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  136  N.  W. 
524. 

48.  Where  a  passenger  conductor  knew 
of  the  boisterous  and  quarrelsome  con- 
dition of  a  passenger,  but  ignored  re- 
quests from  fellow  passenger  to  expel 
such  passenger,  and  left  the  fellow  pas- 
sengers to  protect  themselves,  the  jury 
might  find  that  the  conductor  failed  to 
protect  the  fellow  passengers,  rendering 
the  carrier  liable  for  injuries  inflicted  by 
such  passenger  on  a  fellow  passenger. 
Kline  v.  Milwaukee  Elect.  R.,  etc.,  Co., 
131  N.  W.  427,  146  Wis.  134,  Ann.  Cas. 
1912    C,    276. 

Where  a  railroad  conductor  appre- 
hended that  a  drunken  passenger  would 
do  bodily  injury  to  another  passenger, 
and  advised  the  latter  to  go  into  another 
car  the  conductor  was  guilty  of  negli- 
gence in  failing  to  protect  plaintiflF  or 
eject  the  drunken  passenger.  Ft.  Worth, 
etc.,  R.  Co.  V.  Stewart  (Tex.  Civ.  App.), 
146    S.    W.    355. 

43.  A  carrier's  servant  may  eject  a 
drunken  and  disorderly  passenger,  when 
necessary  to  protect  other  passengers 
against  his  insults  or  violence;  but,  if 
injury    to    another    passenger    could    have 


been  avoided  by  requiring  the  drunker, 
passenger  to  be  and  remain  seated,  the 
carrier  can  not  avoid  liability  for  the  in- 
jury by  the  servant's  failure  to  perform 
that  duty.  Montgomery  Tract.  Co.  v. 
Whatley,  152  Ala.  101,  44  So.  538. 

If  an  intoxicated  street  -car  passenger 
weighing  about  225  pounds  was  unable 
to  stand,  and  his  condition  was  known 
to  the  conductor,  the  conductor  was 
negligent  toward  other  passengers  in 
permitting  him  to  walk  up  and  down  the 
aisle  while  car  was  in  motion.  Mont- 
gomery Tract.  Co.  v.  Whatley,  152  Ala. 
101,   44  So.   538. 

44.  Montgomery  Tract.  Co.  v.  Whatley, 
152   Ala.    101,   44    So.    538. 

Plaintifif  was  insulted  by  another  pas- 
senger, who  was  intoxicated  and  seated 
opposite  him;  and  plaintifif  left  his  seat 
and  appealed  to  the  conductor,  who 
laughed  at  him.  He  returned  to  his  seat, 
and  the  drunken  passenger  kicked  him. 
He  again  appealed  to  the  conductor,  and 
again  returned  to  his  seat,  when  he  was 
assaulted  and  injured  by  the  drunken 
passenger.  Held,  that  the  carrier  was 
liable;  it  having  been  the  conductor's 
duty  to  protect  the  passenger  by  com- 
pelling the  intoxicated  man  to  behave 
himself,  or  ejecting  him,  and  the  pas- 
senger not  having  been  guilty  of  con- 
tributory negligence.  Wachser  v.  Inter- 
borough  Rapid  Transit  Co.,  125  N  Y. 
S.  767,  69   Misc.   Rep.  346. 

45.  King  V.  Ohio,  etc.,  R.  Co.,  22  Fed. 
413,  18  Am.  &  Eng.  R.  Cas.  386. 

46.  United  R.,  etc.,  Co.  v.  Deane,  93 
Md.  619,  49  Atl.  923,  54  L.  R.  A.  942, 
86    Am.    St.    Rep.   453. 

47.  Where  passengers  are  injured  by 
riotous    fighting    by    other    passengers,    it 


§  2558  CARRIERS.  2024 

§  2558.  Disorder  Among  Passengers. — If  the  safety  of  passengers  is 
threatened  by  disorder  among  some  of  them,  it  is  the  duty  of  the  carrier  to  make 
every  reasonable  effort  to  restrain  the  disorderly  passengers,  or,  if  necessary, 
to  remove  them  from  the  vehicle  or  vessel,  and,  if  the  carrier  is  guilty  of  any 
neglect  of  this  duty  to  preserve  order  among  the  passengers,  he  is  liable  for 
any  injury  to  passengers  which  may  reasonably  be  anticipated,  or  naturally  be 
expected,  to  occur,  in  viev^r  of  all  the  circumstances  and  the  number  and  character 
of  the  persons  who  are  being  carried.^^  Thus,  a  railroad  company  is  responsible 
for  injuries  received  by  a  passenger,  in  consequence  of  a  quarrel  and  fight  be- 
tweeen  two  of  his  fellow  passengers,  which  is  witnessed  by  the  conductor,  who 
refuses  to  interfere,  although  some  of  the  passengers  request  him  to  suppress 
the  disturbance.^^  A  carrier  by  steamboat  is  responsible  for  injuries  to  a  pas- 
senger by  a  shot  fired  from  a  gun  negligently  handled  by  a  fellow  passenger,  if 
the  servants  of  the  carrier  fail  to  preserve  order  on  the  boat,  but  permit  the 
promiscuous  handling  and  firing  of  guns  by  the  passengers.*"  In  an  action  to 
recover  damages  for  an  injury  received  by  plaintiff,  a  passenger  on  defend- 
ants' steamboat,  from  the  falling  and  consequent  discharge  of  a  loaded  musket, 
by  one  of  a  great  number  of  riotous  and  drunken  soldiers  engaged  in  an  affray, 
and  occupying  a  part  of  the  boat  assigned  to  passengers,  it  appeared  that  plain- 
tiff had  been  suffered  to  enter  the  boat  and  pass  to  this  part  of  it  without  any 
warning  from  the  officers  of  the  boat,  or  others,  of  the  presence  of  these  sol- 
diers, and  that  defendant  made  no  effort  to  preserve  the  peace  or  remove  the 
offenders.  Upon  conflicting  evidence  the  jury  found  for  the  plaintiff.  Judge 
Shipman  in  his  charge  to  the  jury  instructed  them  that  "the  defendants  were 
bound  to  exercise  the  utmost  vigilance  in  maintaining  order,  and  guarding  the 
passengers  against  violence  from  whatever  source  arising,  which  might  reason- 
ably be  anticipated,  or  naturally  be  expected  to  occur  in  view  of  all  the  circum- 
stances, and  of  the  number  and  character  of  the  persons  on  board."  '^     It  has 

is  for  the  jury  to  say  under  all  the  facts  50.  West  Memphis  Packet  Co.  v.  White, 

whether  the  carrier  was  negligent  in  not  99   Tenn.    (15   Pickle)    356,   41   S.   W.   583, 

providing     a     suitable  conductor     to  pre-  38   L.   R.   A.   427. 

serve    order,    or    whether    the    person    in  51.   Flint  t.   Norwich,   etc.,  Transp.   Co., 

charge    of   the    car   was    negligent   in    the  34   Conn.   554;   S.   C,  .6   Blatchf.   158,  Fed. 

preservation  of  order  thereon,  and  a  safe  Cas.    No.    4,873,    new    trial    denied    in    7 

carriage    of   the   passengers    to    the    place  Blatchf.    536,    Fed.     Cas.     No.    4,874,     af- 

of    destination.      Holly    v.    Atlanta    Rail-  firmed,   80  U.   S.   3,  20  L.   Ed.   556. 

road,  61  Ga.  215,  34  Am.  Rep.  97.  There    were    present,    upon    defendant's 

48.  Holly  V.  Atlanta  Railroad,  61  Ga.  excursion  train,  a  number  of  drunk  and 
215,  34  Am.  Rep.  97;  Partridge  v.  Wood-  disorderly  negroes,  who,  with  other  pas- 
land  Steamboat  Co.,  66  N.  J.  L.  290,  49  sengers,  were  standing  in  the  aisle  of 
Atl.  726;  Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  one  of  the  front  cars.  The  conductor, 
53  Pa.  512,  91  Am.  Dec.  224;  Missouri,  when  appealed  to  by  passengers  to  sup- 
etc,  R.  Co.  V.  Russell,  8  Tex.  Civ.  App.  press  the  disorder,  did  nothing,  although 
578,  28  S.  W.  1042,  affirmed  in  93  Tex.  he  could  have  sent  the  offensive  pas- 
668,    no    op.  sengers    to    the    rear    cars    where    there 

Explosion      of    dynamite. — Where     cer-  were   vacant   seats.     When   a   row   began 

tain  passengers  boarded  defendant's  train,  in   the   car   in  which   plaintiff   was   seated, 

and,  while   under  the   influence   of  liquor,  arid    a    race    collision    seemed    imminent, 

exploded  dynamite   sticks   in  the  car,  and  the    conductor    merely    removed    them   to 

on    the    platforms,    and    fired    pistols,    but  the   next   car,   where   they   also   created   a 

the  carrier's  servants,  though  knowing  or  disturbance.      The    conductor,    then,    sim- 

having   an    opportunity   to   know   of   such  ply  put  the  negroes  out  of  the  car,  leav- 

acts,     neglected    to     take     proper   precau-  ing  them   on   the   platform,  to   renew  the 

tions    to    prevent    injury    to    others    until  conflict    as    soon    as    opportunity    offered, 

plaintiff,   another  passenger,  was   shot  by  It  was  held  that  the  jury  were  warranted 

the    alleged    accidental    discharge    of    one  in  concluding  that  the  subsequent  shoot- 

of   such   weapons,    the    carrier   was    liable  ing,    in    which    plaintiff    was    struck,    was 

for    the    injury    so    sustained.      Nashville,  a    result     reasonably    to    be     apprehended 

etc.,    R.    Co.   V.    Flake,    114   Tenn.    671,    88  from   the   surrounding  circumstances,  and 

S.  W.   326,  108  Am.  St.  Rep.  935.  which   might  have  been  avoided  by  ordi- 

49.  Pittsburgh,    etc.,    R.    Co.    v.    Pillow,  nary  care  on  the  part  of  defendant.   Louis- 
76    Pa.    510,    18   Am.    Rep.    424. 
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been  held  that  if  a  passenger  on  a  street  car,  who  becomes  frightened  by  a 
fight  on  the  car  between  some  of  the  passengers,  asks  the  conductor  to  let  her 
off,  the  company  is  responsible  for  injuries  sustained  by  her  in  consequence  of 
the  negligent  failure  of  the  conductor  to  comply  with  her  request.^^ 

§  2559.  Intermingling  of  White  and  Colored  Passengers. — It  has  been 
held  that  if  the  conductor  of  a  train  allows  white  passengers  to  remain  in  a  car 
or  compartment  set  aside  for  the  exclusive  use  of  colored  passengers,  the  com- 
pany becomes  responsible  for  their  conduct,  and  is  liable  for  their  mistreatment 
of  colored  passengers,  even  though  the  carrier's  servants  may  not  know  what 
is  taking  place. ^^  And  the  same  rule  is  applicable  where  colored  passengers  oc- 
cupy white  compartments.^*  And  the  carrier  is  not  exempt  from  liability  by 
reason  of  the  fact  that,  by  custom  prevailing  on  its  road,  it  has  permitted  col- 
ored passengers,  when  their  own  compartment  was  crowded,  to  ride  in  that 
set  apart  for  white  passengers. ^^  But  a  statute  requiring  railroad  companies 
to  furnish  separate  coaches  for  white  and  negro  passengers,  does  not  make  it 
negligence  per  se  for  a  railroad  company  to  permit  a  negro  to  enter  a  coach  re- 
served for  white  passengers,  and  there  assault  a  white  passenger,^*  and  where 
a  carrier  uses  that  degree  of  care,  skill  and  caution  required  of  him  to  prevent 
such  intermingling  and  resulting  injury,  it  can  not  be  held  liable. ^'^     A  carrier  is 


ville,  etc.,  R.  Co.  v.  McEwan,  21  Ky.  L. 
Rep.  487,  51  S.  W.  619;  S.  C,  17  Ky.  L. 
Rep.  406,  31  S.  W.  465,  3  Am.  &  Eng. 
R.  Cas.,  N.  S.,  438. 

52.  Cross  V.  Detroit  Citizens'  St.  R.  Co. 
120   Mich.   137,  79   N.  W.   11. 

53.  Wood  V.  Louisville,  etc.,  R.  Co., 
101  Ky.  703,  19  Ky.  L.  Rep.  924,  43  S. 
W.  349,  8  Am.  &  Eng.  R.  Cas.,  N.  S., 
711;  Quinn  v.  Louisville,  etc.,  R.  Co.,  98 
Ky.  231,  17  Ky.  L.  Rep.  811,  33  S.  W.  743. 

Under  Ky.  St.,  §  799  (Russell's  St.,  § 
5347),  requiring  railway  conductors  to 
segregate  white  and  negro  passengers,  the 
conductor  is  the  only  employee  directly 
responsible  for  the  segregation,  and  it 
is  only  through  his  neglect  that  the  com- 
pany can  be  made  liable  for  resultant  in- 
jury to  a  passenger,  but,  if  the  brake- 
man,  porter,  or  other  employee  connected 
with  the  passenger  department  of  the 
train  knows  or  is  informed  that  a  pas- 
senger is  riding  in  a  wrong  compart- 
ment, he  must  notify  the  co_nductor  as 
soon  as  practicable,  and  if  he  fails  to  do 
so,  or  if  the  conductor  fails  to  act  on 
such  notification  as  soon  as  practicable, 
the  company  is  liable  for  resultant  in- 
juries. Louisville,  etc.,  R.  Co.  v.  Renfro, 
135  S.  W.  366,  143  Ky.  590,  33  L.  R.  A., 
N.   S.,   133. 

54.  Ky.  St.  1903,  §§  795-800,  impose  on 
railroads  the  duty  of  furnishing  sep- 
arate compartments  for  the  acommoda- 
tion  of  white  and  colored  passengers, 
and  upon  the  roads'  agents  the  duty  of 
assigning  such  passengers  to  their  re- 
spective compartments.  Section  799  re- 
quires conductors  to  refuse  to  carry  any 
passenger  declining  to  occupy  a  com- 
partment to  which  he  is  assigned  and  au- 
thorizes conductors  to  put  such  passenger 
off  the  train.  Held,  that  where  defend- 
ant    railroad's     conductor     permitted     a 


negro  to  occupy  a  seat  in  the  coach  re- 
served for  white  passengers,  and  there- 
after, on  an  altercation  over  the  pay- 
ment of  fare,  attempted  to  eject  such 
negro,  thereby  creating  a  panic  among 
the  other  passengers,  defendant  was  liable 
for  injuries  received  by  plaintiff,  a  white 
fassenger,  through  falling  from  the  plat- 
form of  a  car  while  attempting  to  escape 
from  the  difficulty.  Louisville,  etc.,  R. 
Co.  V.  Vincent,  96  S.  W.  898,  39  Ky.  L. 
Rep.   1049. 

55.  Effect  of  custom. — Louisville,  etc., 
R.  Co.  V.  Vincent,  96  S.  W.  898,  29  Ky. 
L.  Rep.  1049. 

56.  Statutory  provisional-Separation  of 
white  and  colored  passengers. — Segal  v. 
St.  Louis,  etc.,  R.  Co.,  80  S.  W.  333,  35 
Tex.  Civ.  App.  517. 

57.  The  conductor,  discovering  in  the 
coach  for  negroes  a  white  man  who  had 
been  drinking,  but  who  was  not  then 
boisterous  or  disorderly,  called  his  atten- 
tion to  his  being  in  the  wrong  car,  and 
he,  without  objection,  immediately  left. 
Thereafter,  while  the  conductor  was  in 
the  ladies'  coach,  and  without  notice  to 
him  or  any  other  employee,  the  white 
passenger  returned  and  insulted  a  negro 
passenger.  Held,  that  there  was  no  fail- 
ure of  the  carrier  in  its  duty  to  use,  for 
the  protection  of  passengers,  the  utmost 
care  and  skill  which  prudent  men  are  ac- 
customed to  use  under  similar  circum- 
stances, so  as  to  make  it  liable,  independ- 
ent of  the  separate  coach  law.  Hale  v. 
Chesapeake,  etc.,  R.  Co.,  135  S.  W.  398, 
143    Ky.    835. 

Under  the  statute  requiring  a  carrier  to 
furnish  separate  coaches  for  black  and 
white  passengers,  where  the  conductor 
on  discovering  a  white  man  in  the  car 
for  negroes  called  his  attention  to  his  be- 
ing in  the  wrong  car,  and  he,  without  ob- 
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not  liable  for  the  death  of  a  negro  killed  by  a  white  passenger  in  the  negro  com- 
partment if  the  conductor  is  in  another  car  when  the  white  man  enters  the 
compartment.^^ 

Passenger  Killed  in  Self-Defense. — A  carrier  is  not  liable  for  the  death 
of  a  negro  passenger  killed  by  a  white  passenger  riding  in  a  negro  compartment 
in  violation  of  a  state  law,  if  the  white  passenger  acted  in  necessary  self-de- 
fense.^" 

§  2  560.  Negligence  of  Passengers  in  Getting  On  or  Oflf  the  Vehicle.— 

A  street  railway  company,  it  has  been  held,  is  liable  for  injuries  received  by  a 
passenger,  on  alighting  from  a  street  car  at  a  transfer  point,  where  the  transfer 
was  required  to  be  made  hurriedly,  in  consequence  of  the  violent  efforts  of  an- 
other passenger  to  get  out  of  the  car,  while  loaded  with  bundles,  if  the  transfer, 
by  reason  of  the  character  of  the  place  where,  and  the  circumstances  under 
which  it  was  made,  was  fraught  with  danger  to  passengers,  which  the  conductor, 
who  left  the  car  before  reaching  the  point  of  transfer,  had  reasonable  grounds 
to  apprehend.*^  And  a  street  railway  company  has  been  held  liable  for  the 
death  of  a  child  in  consequence  of  being  thrown  from  the  platform  of  a  street 
car,  where  the  conductor  compelled  him  to  stand,  by  the  hasty  exit  of  another 
passenger.*!  g^^  jj^  ^  ^.g^gg  wherein  it  appeared  that  when  plaintiff,  a  passen- 
ger upon  defendant's  street  car,  was  about  to  alight,  the  conductor  stepped  off 
the  car  to  help  her  child  to  alight,  and  that  as  plaintiff  was  following,  she  was 
jostled  and  pushed  by  other  passengers,  it  was  held  that  defendant  was  not 
responsible  for  plaintiff's  injuries. ^^  Nor  is  a  carrier  liable  for  injury  to  an 
alighting  passenger,  pushed  from  the  steps  of  a  car  by  other  passengers,  where 
the  company  could  not  have  foreseen  such  accident.®^  While  plaintiff,  a  boy 
fourteen  years  of  age,  was  riding  as  a  passenger,  on  the  front  platform  of  one 
of  defendant's  street  cars,  leaning  against  the  dasher,  he  either  fell  off  the  car, 
or  was  pushed  off  by  a  rush  of  passengers  from  the  car.  It  was  held  that  the 
jury  was  properly  charged  that  the  company  was  not  liable  for  the  conduct  of 
the  passengers  unless  their  conduct  was  unusual  and  disorderly,  and  could  have 
been  prevented  by  the  persons  in  charge  of  the  car.** 

jection  and  without  being  disorderly  or  Injury  by  crowd. — Where  the  conges- 
boisterous,  immediately  acquiesced,  and  tion  of  passengers  resulting  from  their 
left  the  car,  and  thereafter,  while  the  con-  number  and  eagerness  to  board  cars  wait- 
ductor  was  in  the  ladies'  car,  and  with-  ing  for  them,  is  not  an  extraordinary  cir- 
out  notice  to  him  or  any  other  employee  cumstance,  but  rather  a  condition  which 
of  the  carrier,  the  white  man  returned  to  should  have  been  foreseen  from  the  na- 
the  negroes'  coach  and  insulted  a  negro  ture  of  the  business,  and  provided  for  by 
passenger,  there  is  no  liability  of  the  the  adoption  of  reasonable  expedients, 
carrier;  the  conductor  having  acted  any  physical  harm  suffered  by  a  passen- 
promptly  when  he  had  notice  of  the  pres-  ger  may  be  said  to  have  arisen  through 
ence  of  the  white  passenger  in  such  car.  the  defendant's  negligence  in  permitting 
Hale  V.  Chesapeake,  etc.,  R.  Co.,  135  S.  a  combination  of  passengers  to  press  vio- 
W.  398,   142  Ky.  835.  lently    upon    him,    arid    while    not    an    as- 

58.  Knowledge  of  intermingling. —  sault,  the  wrbng  finally  inflicted  is  none 
Louisville,  etc.,  R.  Co.  v.  Renfro,  142  Ky.  the  less  a  violation  of  its  duties,  for 
590,  135  S.  W.  366,  33  h.  R.  A.,  N.' S.,  133.  which    compensation    in    damages    can   be 

59.  Passenger  killed  in  self-defense. —  recovered.  Kuhlen  v.  Boston,  etc.,  St.  R. 
Louisville,  etc.,  R.  Co.  v.  Renfro,  142  Ky.  Co.,  193  Mass.  341,  79  N.  E.  815,  7  L.  R- 
590,  135  S.  V,'.  266,  33  L.  R.  A.,  N.  S.,  133.  A.,  N.  S.,  729,  118  Am.  St.  Rep.  516;  Ma- 

60.  Baldwin  v.  Fair  Haven,  etc.,  R.  Co.,  gee  v.  New  York,  etc.,  R.  Co.,  195  Mass. 
68   Conn.   567,   37   Atl.   418.  Ill,  80  N.  E.  689;  Jackson  v.  Old  Colony 

61.  'Sheridan  v.  Brooklyn,  etc.,  R.  Co.,  St.  R.  Co.,  206  Mass.  477,  93  N.  E.  735,  30 
34  How.  Prac.  317,  36  N.  Y.  59,  93  Am.  L.  R.  A.,  N.  S.,  1046,  9  Am.  &  Eng.  Ann. 
Dec.  490.  Cas.  615;   Glennen  v.   Boston  Elevated  R. 

62.  Furgason  v.  Citizens'  St.  R.  Co.,  16  Co.,  207  Mass.  497,  93  N.  E.  700,  33  L. 
Ind.  App.  171,  44  N.  E.  936.  R.  A.,  N.  S.,  470.     Kelley  v.  Boston  Ele- 

63.  Marr  v.  Boston,  etc..  Railroad,  94  vated  R.  Co.,  210  Mass.  454,  96  N.  E. 
N.    E.    692,   208   Mass.   446.  1031,     1032. 

64.  Randall  v.  Frankford,  etc.,  R.  Co.,  Where  plaintiff,  as  she  was  about  to 
139  Pa.  464,  22  Atl.  639.  board    a    street    car     at    a    terminal,     was 
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§  2561.  Scuffling  of  Hackmen  Near  Station. — In  an  action  to  recover 
for  injuries  received  by  plaintiff,  while  passing  from  the  ticket  office  to  the 
baggage  room  in  defendant's  station,  by  being  run  into  and  knocked  down  by 
one  of  a  couple  hackmen  who  were  engaged  in  a  scuffle,  there  being  evidence 
that  hackmen  were  accustomed  to  await  trains  near  the  place  where  plaintiff 
was  injured,  and  that  they  had  frequently  engaged  in  similar  scuffles,  it  was  held 
that  defendant  was  liable  for  the  injuries  sustained  by  plaintiff,  even  though 
caused  by  the  acts  and  conduct  of  intruders  or  strangers,  if  such  acts  and  con- 
duct were  so  continued,  and  so  notorious  that  the  servants  of  the  defendant 
company  in  charge  of  the  station,  and  the  passage-ways  thereof,  devoted  to  the 
use  of  passengers,  knew  of  such  acts  and  conduct,  or  should  have  known  of 
them  and  of  the  dangers  arising  therefrom.*^ 

§  2562.  Servants  of  Express  Companies,  etc.,  at  Station. — A  carrier 
owes  to  passengers,  and  others,  lawfully  using  its  station  platform  the  duty  to 
protect  them  from  dangerous  habits  of  the  servants  of  an  express  company  in 
negligently  moving  trucks  about  the  platform  without  warning.''^ 

§§  2563-2566.  Limitation  of  Carrier's  Liability— §  2563.  In  Gen- 
eral.— Since  carriers  of  passengers  do  not  insure,  or  warrant,  the  safety  of 
their  passengers,  and  are  liable  only  for  the  exercise  of  care  for  their  safety,  it 
follows  that  they  are  not  liable  to  their  passengers  for  the  consequences  of  the 
negligence  or  wilful  acts  of  fellow  passengers,  or  of  strangers,  in  every  case. 
This  particular  liability  is  subject  to  certain  well-defined  limitations,  which, 
though  implied  by  what  has  already  been  said,  will  now  be  discussed  in  detail. 

§  2  564.  Absence   of  Knowledge,    etc.,    of  Passenger's   Peril. — In  the 

first  place,  to  charge  a  carrier  with  liability  for  injuries  suffered  by  a  passen- 
ger at  the  hands  of  fellow  passengers,  or  of  strangers,  the  carrier  must  have 
knowledge,  or  a  reasonable  opportunity  to  know  of  the  existence  of  danger  to 
the  passenger,  or  of  facts  or  circumstances  from  which  danger  may  reasonably 
be  anticipated.^*    The  duty  of  the  carrier  to  protect  passengers  from  the  assaults 

gradually   encompassed   by   other   passen-  N.    S.,    240,    affirmed,    without   opinion,    in 

gers   moving   towards    the    same    car,   un-  63  N.  J.  L.  356,  46  Atl.  1099. 

til  she  was  pushed  over  the  platform  and  67.     Servants    of    express    companies.— 

mto   a   pit,    receivmg   mjunes    complamed  St.   Louis,   etc.,   R.    Co.   v.   Shaw,    94   Ark. 

of,   and   no   measures   were   taken   by   the  ^5    jgS  S.  W.  654". 

carrier  to  protect  her  or  control  the  press  co      oj-     t  „.  :         ^        -o     r^  iir-i 

of    people    seeking    to    board    the    car,    it  ,o'Ark'l36^°66"s.  W.-fiS^;  9^1°Am.  sT^Rep' 

was     guilty      of     actionable      negligence.  „.,    -iir.-.-^uJ     ,  ^-   *.*  •  ""-^'  "  j  ^"i-  ^^ -^'=P- 

Kelley\.   Boston  Elevated  R.   Co.,  96  N.  ^r^'.^l^^^  .^^  ^il'^^p^"'    \'^^'    f    P°v„  ^ 

E.    1031,    310    Mass.    454.  H°'°-R^??:  MP  /f  t  ^T'^E,'  '"' 

A    street    railway    company    maintained  "''- ,^- o^  V.fi^  ?T"'  1    v  ^^   p'  n^^' 

an   amusement    park   and   a    platform    at  n%     43o-^' C     4l   A   T     R^"^-.«^-  Fi^'ci' 

which  cars  stopped  for  passengers.     The  N.  S     438    S    C.,  31  Ky   L.  Rep    487    51  S. 

platform  was  not  equipped  with  a  railing  lYp'f  guner    Ct    87                   '         '         ^°-' 

or    fence    to    hold    back    the    crowd,    and  *\ff-  i'uper.  Ct.  87. 

though  the   railway   company  had   reason  Where     neither      the     earner     nor      its 

to  expect  a  large  crowd  on  the  occasion  agents    know    of    danger   to    a   passenger, 

of   plaintifif's    injury,    only   one   policeman  and    could    not    reasonably    anticipate    or 

or  guard  was  provided  to  preserve  order  provide  against  injury,  the   carrier  is   not 

among  passengers  in  boarding  a  car,  and  "able  for  an  injury  suffered  at  the  hands 

plaintiff,   while   endeavoring  to   board  the  of  a  stranger.     Irwin  v.  Louisville,  etc.,  R. 

car,   was   pushed  under   it   by   the   crowd  Co.,    161   Ala.   489,   50   So.    63,    18   Am.    & 

from  behind  her,  and  injured.     Held,  that  Eng.  Ann.   Cas.   772. 

the   railway    company    was    negligent    in  A   rapid   transit    company   is    not   liable 

failing  to  provide  sufficient  guards.     Cou-  for    injuries     sustained    by     a     passenger 

sineau  v.  Muskegon  Tract.,  etc.,   Co.,   115  from    a    fellow    passenger    jumping    over 

N.  W.  987,  152  Mich.  48.  the    gate    of    its    closed    car    and    striking 

66.    Exton   V.    Central   R.   Co.,   62   N.   J.  her,    unless    such    act    could    reasonably 

L.  7,  42  Atl.  486,  14  Am.  &  Eng.  R.  Cas.,  have   been    anticipated    by   its    employees. 

3  Car— 7 


§  2564 


CARRIERS. 


2028 


and  insults  of  third  persons  arises  only  when  the  threatened  wrong  occurs  in 
the  presence  or  within  the  knowledge  of  its  agents  or  when  from  the  facts  and 
circumstances  attending  or  preceding  the  injury  the  carrier  might  have  foreseen 
and  prevented  it.  This  is  too  well  settled  in  some  states  to  admit  of  controversy.^* 
And  ordinarily  a  railroad  company  is  not  required  to  anticipate  that  a  missile 
will  be  thrown  through  a  car  window  by  a  stranger  and  injure  a  passenger,  and 
is  not  required  to  see  that  the  blind  is  closed  or  lowered  to  prevent  it,  the  glass 
and  blinds  being  intended  only  to  admit  and  exclude  light  and  air  for  the  com- 
fort and  pleasure  of  passengers ;  and,  in  the  absence'  of  any  showing  that  such 


Victorson  v.  Interborough  Rapid  Transit 
Co.   (App.  Term),  137  N.  Y.  S.  860. 

Where  a  person  getting  on  a  street  car 
is  injured  by  a  passenger  standing  on  the 
platform,  and  the  conductor  has  no  op- 
portunity to  interfere  and  prevent  the  in- 
jury, the  street  railroad  company  is  not 
liable.  Widener  v.  Philadelphia  Rapid 
Transit  Co.,  73  Atl.  209,  234  Pa.  171. 

The  rule  that  it  is  the  duty  of  a  car- 
rier to  use  the  highest  degree  of  care  to 
protect  the  passenger  from  wrong  or  in- 
jury by  a  fellow  passenger  applies  only 
when  the  carrier  has  knowledge  of  the 
existence  of  the  danger,  or  of  the  facts 
and  circumstances  from  which  the  danger 
may  be  reasonably  anticipated.  Norris 
V.  Southern  Railway,  65  S.  E.  956,  84  S. 
C.  15. 

In  an  action  for  injuries  to  a  passen- 
ger from  the  violence  of  a  fellow  pas- 
senger, an  instruction  that,  if  the  injury 
complained  of  was  so  unexpected  that 
defendant's  employees  could  no"t  have 
seen  and  prevented  it  by  the  highest  de- 
gree of  care,  plaintiff  could  not  recover, 
was  proper.  Anderson  v.  South  Carolina, 
etc.,  R.  Co.,  58  S.  E.  149,  77  S.  C.  434. 

The  carrier  is  not  an  insurer  of  the 
safety  of  the  passenger  and  liable  at  all 
hazards,  and  if  a  passenger  receives  an 
injury  through  the  wilful  act  of  his  fel- 
low passenger,  the  carrier  is  liable  only 
when,  by  the  exercise  of  the  degree  of 
care  required  of  carriers,  such  act,  in 
view  of  all  the  circumstances,  might  have 
been  reasonably  anticipated  or  foreseen 
and  prevented.  Texas,  etc.,  R.  Co.  v. 
Storey,  37  Tex.  Civ.  App.  156,  83  S.  W. 
852,  affirmed  in  101  Tex.  663,  no  op.,  cit- 
ing Galveston,  etc.,  R.  Co.  v.  Long,  13 
Tex.  Civ.  App.  664,  36  S.  W.  485;  Inter- 
national, etc.,  R.  Co.  V.  Williams,  20  Tex. 
Civ.  App.  587,  50  S.  W.  732,  affirmed  in 
93   Tex.   644,   no   op. 

The  mere  fact  that  plaintiff's  wife,  a 
passenger,  while  seated  alone  in  a  dark 
waiting  room,  was  assaulted,  does  not 
show  that  defendant's  agents  should 
have  foreseen  the  assault.  Prokop  v. 
Gulf,  etc.,  R.  Co.,  34  Tex.  Civ.  App.  520, 
79  S.  W.  101,  affirmed  in  98  Tex.  628, 
no  op. 

To  make  a  carrier  liable  for  injuries  in- 
flicted on  a  passenger  by  a  fellow  passen- 
ger, it  must  be  shown  that  the  conductor 
knew,  _  or  had  opportunity  to  know,  that 
some  injury  was  threatened  or  was  prob- 


able, and  that  by  his  prompt  intervention 
he  might  have  prevented  or  mitigated 
such  injury.  Kline  v.  Milwaukee  Elect, 
R.,  etc.,  Co.,  146  Wis.  134,  131  N.  W.  427, 
Ann.    Cas.    1912    C,   276. 

No  liability  in  absence  of  conductor's 
knowledge  of  misconduct. — Damages  for 
the  humiliation  caused  by  profane  lan- 
guage used  by  the  negroes  in  the  pres- 
ence of  plaintiff's  wife  can  not  be  recov- 
erable, where  it  is  not  shown  that  the 
misconduct  of  the  negroes  was  known 
to  the  carrier's  conductor.  Missouri,  etc., 
R.  Co.  V.  Ball,  61  S.  W.  327,  25  Tex.  Civ, 
App.  500. 

69.  Thweatt  v.  Houston,  etc.  R.  Co., 
31  Tex.  Civ.  App.  227,  71  S.  W.  976; 
Houston,  etc.,  R.  Co.  v.  PhiUio,  96  Tex, 
18,  69  S.  W.  994,  59  L.  R.  A.  392,  97  Am, 
St.  Rep.  868;  Gulf,  etc.,  R.  Co.  v.  Shields, 
9  Tex.  Civ.  App.  652,  28  S.  W.  709,  29 
S.  W.  652,  affirmed  in  93  Tex.  685,  no 
op.;  Galveston,  etc.,  R.  Co.  v.  Long,  la 
Tex.  Civ.  App.  664,  36  S.  W.  485;  Jones 
V.  Missouri,  etc.,  R.  Co.,  32  Texas  Civ. 
App.    286,    73    S.    W.    1090. 

A  carrier  is  not  responsible  for  injury 
to  a  passenger  from  the  acts  of  another 
passenger,  unless  the  circumstances  are 
such  that,  by  the  exercise  of  ordinary 
care,  he  could  have  anticipated  the  dan- 
ger and  guarded  against  it.  Adams  v. 
Louisville,  etc.,  R.  Co.  (Ky.  App.),  121  S. 
W.  419. 

A  railroad  company  is  not  liable  for 
injuries  to  a  female  passenger  who  is 
shocked  and  made  sick  by  improper  lan- 
guage and  conduct  of  fellow  passengers 
during  the  absence  of  its  servants,  when 
they  have  no  reason  to  know  or  antici- 
pate improper  conduct.  International, 
etc.,  R.  Co.  V.  Duncan,  55  Tex.  Civ.  App, 
440,    131    S.    W.    362. 

Carriers  not  being  responsible  for  acts 
of  third  persons  not  under  their  control 
which  they  could  not  reasonably  foresee, 
a  street  railroad  company  is  not  liable 
for  injury  to  a  passenger  injured  while 
standing  in  the  rear  vestibule  of  a  car 
through  the  meddlesome  act  of  a  fellow 
passenger  in  suddenly  releasing  a  brake 
in  such  manner  that  the  hands  swung 
around  with  great  force;  there  being  no 
showing  of  previous  and  similar  meddle- 
some acts  of  p'assengers.  Sure  v.  Mil- 
waukee Elect.  R.,  etc.,  Co.  (Wis.),  133  N, 
W.  1098. 
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an  assault  or  injury  could  have  been  reasonably  anticipated,  the  carrier  can  not 
be  held  liable  for  the  injury.''*'  The  general  possibility  of  injury  from  such  ^ 
sources  has  never,  so  far  as  we  are  advised,  been  held  to  call  this  duty  into  ac- 
tion.'^i  It  is  well  settled  that  a  carrier  can  not  be  held  liable  for  the  consequences  ■ 
of  disorder  among  passengers  which  can  not  reasonably  be  anticipated,'' ^  nor 
for  injuries  to  a  passenger  in  consequence  of  the  unnatural  appearance  and^ 
conduct  of  a  lunatic  passenger,''^  while,  as  has  been  seen,"*  a  carrier  may  some- 
times be  liable  for  injuries  to  passengers  which  are  inflicted  by  a  dangerous  per- 
son, who  is  allowed  to  come  and  remain  upon  the  carrier's  vehicle  or  vessel, 
this  liability  attaches  only  when  the  carrier  knows,  or  should  know,  that  the 
person  is  dangerous,  and  can  reasonably  be  expected  to  anticipate  trouble  in 
consequence  of  his  presence.''^     Thus,  it  has  been  held  that  a  carrier  is  not  re- 


70.  Irwin  v.  Louisville,  etc.,  R.  Co.,  161 
Ala.  489,  50  So.  62,  18  Am.  &  Eng.  Ann. 
Cas.   772. 

Nearly  all  day  on  July  4,  1905,  one  O. 
had  been  discharging  a  cannon  loaded 
with  blank  cartridges  from  his  yard  to- 
ward the  street  on  which  defendant's 
street  railway  was  operated.  When  the 
cannon  was  fired  a  jet  of  flame  and 
smoke  extended  as  far  as  the  sidewalk, 
but  several  feet  short  of  defendant's 
.  tracks,  and  defendant  had  no  reason  to 
anticipate  any  danger  to  its  passengers 
from  such  source.  About  5:30  p.  m.  plain- 
tiff, a  passenger  on  defendant's  street 
car,  was  struck  and  injured  by  a  wad 
shot  by  O.  from  the  cannon.  Held,  that 
the  street  car  company  was  not  negli- 
gent in  failing  to  anticipate  danger  to 
passengers  from  such  source,  nor-  in  fail- 
ing to  ascertain  whether  the  cannon  was 
properly  loaded  or  pointed.  Ormandroyd 
V.  Fitchburg,  etc.,  St.  R.  Co.,  78  N.  E. 
739,   193   Mass.   130. 

71.  General  possibility  of  injury. — 
Prokop  V.  Gulf,  etc.,  R.  Co.,  34  Tex.  Civ. 
App.  520,  79  S.  W.  101,  affirmed  in  98 
Tex.    628,   no   op. 

72.  Cleveland  v.  New  Jersey  Steamboat 
Co.,   125   N.  Y.  299,   36  N.   E.   337. 

In  an  action  to  recover  damages  for 
the  death  of  a  passenger,  who  was  riding 
on  a  flat  car,  by  reason  of  being  thrown 
from  the  car  by  fellow  passengers,  with 
whom  he  got  into  an  altercation,  the  jury 
having  found  that  defendant  could  not 
reasonably  have  anticipated  that  an  as- 
sault would  be  committed  on  deceased  as 
a  result  of  employing  flat  cars  to  carry 
the  passengers,  and  that  prior  to  the  ac- 
cident, there  was  nothing  in  the  conduct 
of  any  of  the  passengers,  of  which  the 
trainmen  had  knowledge,  to  indicate  that 
the  deceased  was  in  danger  of  being 
killed  or  injured,  it  was  held  that  the 
company  was  not  liable.  Felton  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  577,  29  N.  W. 
618,  37  Am.  &  Eng.  R.  Cas.  229. 

And  it  has  been  held  that  a  street  rail- 
way company  is  not,  as  to  its  passen- 
gers, guilty  of  negligence  in  attempting 
to  operate  its  cars  during  a  strike  of  its 
employees,  unless  the  conditions  are  such 
that   it   ought  to  know,   or   ought  reason- 


ably to  anticipate,  that  it  can  not  do  so 
and  at  the  same  time  guard  from  violence, 
by  the  exercise  of  due  care  on  its  part, 
those  who  accept  its  implied  invitation 
to  become  passengers.  Fewings  v.  Mend- 
enhall,  83  Minn.  237,  86  N.  W.  96,  55  L. 
R.  A.  713. 

While  plaintiff,  a  woman,  was  seated  in 
the  women's  waiting-room  at  one  of  de- 
fendant's stations,  awaiting  a  train,  two 
or  three  unknown  men  entered,  and  be- 
haved in  a  very  disorderly  manner,  using 
vulgar  and  profane  language,  and  being 
guilty  of  indecent  exposure  of  the  per- 
son. The  company  had  no  notice  of  the 
occurrence  at  the  time.  Neither  did  it 
have  notice  of  any  facts  justifying  the 
expectation  of  such  a  wanton  and  un- 
usual outrage.  It  was  held  that  defend- 
ant was  not  liable.  Batton  v.  South,  etc., 
R.  Co.,  77  Ala.  591,  23  Am.  &  Eng.  R. 
Cas.    514,    54   Am.    Rep.    80. 

73.  Act  of  lunatic. — Louisville,  etc.,  R. 
Co.  V.  Brewer,  147  Ky.  166,  143  S.  W. 
1014,  39  L.  R.  A.,  N.  S.,  647,  Ann.  Cas. 
1913   D,   151. 

74.  See  ante,  "Presence  of  Dangerous 
Persons   on  \'ehicle  or  Vessel,"   §   2557. 

75.  The  carrier  is  not  liable  for  the 
negligent  or  unlawful  act  of  a  passenger, 
which  may  result  in  an  injury  to  a  fellow 
passenger,  upon  the  principle  of  respond- 
eat superior,  unless  prior  to  the  acci- 
dent the  conduct  of  the  offending  pas- 
senger has  been  such  as  to  indicate  a 
disposition  to  be  violent,  and  give  rise 
to  a  reasonable  apprehension  of  injury 
to  other  parties.  Barlick  v.  Baltimore, 
etc.,   R.   Co.,  41   Pa.   Super.    Ct.   87. 

In  the  case  of  Clark  v.  Louisville,  etc., 
R,  Co.,  49  S.  W.  1120,  20  Ky.  L.  Rep. 
1839,  Clark  was  a  passenger  on  the  de- 
fendant's train.  Another  passenger  took 
a  quantity  of  gasoline  into  the  same 
coach  in  which  Clark  was  riding.  It 
ignited  and  exploded,  by  reason  of  which 
he  was  severely  injured.  The  trial  court 
peremptorily  instructed  the  jury  to  find 
for  the  defendant.  In  the  opinion,  af- 
firming the  judgment,  it  is  said:  "It  may 
be  stated  briefly,  in  assuming  the  liability 
of  a  railroad  to  its  passenger  for  injury 
done  by  another  passenger,  only  where 
the    conduct   of   this   passenger   has   been 
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sponsible  for  the  results  of  a  sudden,  unlooked-for,  and  violent  attack  by  a 
passenger  on  a  fellow  passenger,  although  the  assailant  is  intoxicated,  and  has 
addressed  insulting  remarks  to  his  fellow  passenger,  but  remained  quiet  after 
being  admonished  by  the  conductor.' ^     Nor  is  the  carrier  liable  where  one  pas- 


such  before  the  injury  as  to  induce  a 
reasonably  prudent  and  vigilant  con- 
ductor to  believe  that  there  was  reason- 
able ground  to  apprehend  violence  and 
danger  to  the  other  passengers,  and  in 
that  case  asserting  it  to  be  the^  duty  of 
the  conductor  of  the  railroad  train  to  use 
all  reasonable  means  to  prevent  such  in- 
jury, and  if  he  neglects  this  reasonable 
duty,  and  the  injury  is  done,  that  then 
the  company  is  responsible;  otherwise, 
it  is  not."  Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649,  139  S.  W.  855,  857,  36 
L.   R.  A.,   N.   S.,   337. 

In  Gulf,  etc.,  R.  Co.  v.  Shields,  9  Tex. 
Civ.  App.  653,  28  S.  W.  709,  29  S.  W.  653, 
the  plaintiff  was  injured  by  alcohol  which 
had  been  carried  upon  the  train  by  an- 
other passenger.  In  the  opinion  in  that 
case  it  is  said:  "It  was  but  a  short  pe- 
riod of  time  after  the  alcohol  was  spilt 
when  it  was  set  on  fire  and  the  accident 
occurred,  and  it  was  not  shown  that  ap- 
pellant's employees  knew  that  the  jug 
contained  alcohol.  In  fact,  it  is  not 
shown  that  the  conductor  or  any  other 
employee  knew  that  Harris  had  a  jug 
with  him  until  it  fell  out  of  a  sack, 
though  the  conductor  had  collected  his 
fare,  and  doubtedless  knew  he  had  the 
sack  on  the  seat  with  him.  It  can  not 
be  successfully  denied  that  Harris  had 
the  right  as  a  passenger  to  caro^  bag- 
gage in  the  train,  and  that  he  had  a  right 
to  carry  it  in  a  sack  if  he  choose  to  do 
so.  We  think  it  equally  clear  that,  in 
the  absence  of  some  intimation  or  cir- 
cumstance indicating  that  the  sack  con- 
tained something  dangerous  to  other  pas- 
sengers, it  was  not  the  duty  of  appel- 
lant's conductor  or  other  employees  to 
open  the  sack  and  examine  its  contents." 
Citing  Quinn  v.  Louisville,  etc.,  R.  Co., 
98  Ky.  331,  33  S.  W.  742,  17  Ky.  L.  Rep. 
811;  Wood  V.  Louisville,  etc.,  R.  Co.,  101 
Ky.  703,  42  S.  W.  349,  19  Ky.  L.  Rep. 
934;  Louisville,  etc.,  R.  Co.  v.  Vincent, 
96  S.  W.  898,  29  Ky.  L.  Rep.  1049;  Louis- 
ville, etc.,  R.  Co.  V.  Renfro,  143  Ky.  590, 
135  S.  W.  366,  33  L.  R.  A.,  N.  S.,  133; 
Bogard  V.  Illinois  Cent.  R.  Co.,  144  Ky. 
649,  139  S.  W.  855,  858,  36  L.  R.  A.,  N.  S., 
337. 

In  Long  V.  Chicago,  etc.,  R.  Co.,  48 
Kan.  38,  28  Pac.  977,  15  L.  R.  A.  319,'  30 
Am.  St.  Rep.  271,  Long,  in  purchasing  a 
ticket  to  ride  on  defendant's  railroad, 
contracted  the  smallpox,  from  Clayton, 
its  agent,  who  sold  hira  the  ticket,  and 
he  sought  to  recover  of  the  railroad  com- 
pany damages  for  the  injury  thus  sus- 
tained. The  trial  court  sustained  a  de- 
murrer to  the  petition.  On  the  appeal 
the   supreme    court    of    Kansas    held   that 


the  plaintiff  was  without  right  of  re- 
covery, saying  in  the  opinion:  "In  this 
case  it  is  not  charged  that  the  railroad 
company  or  any  of  its  superior  officers 
knew  that  its  agent  at  Annis  was  af- 
flicted with  any  disease,  contagious  or 
otherwise.  We  do  not  think  that  a  mas- 
ter or  a  railroad  company  is  liable  in 
damage  to  a  third  person,  because  such 
person  has  contracted  a  contagious  or 
infectious  disease  from  an  agent,  when 
the  master  or  company  has  _  no  knowl- 
edge that  the  agent  is  afflicted."  Bo- 
gard V.  Illinois  Cent.  R.  Co.,  144  Ky.  649, 
139  S.  W.  855,  858,  36  L.  R.  A.,  N.  S.,  337. 

A  passenger  on  a  railway  train,  who 
was  somewhat  intoxicated,  and  walked  a 
number  of  times  through  the  cars,  look- 
ing for  some  one,  though  he  conducted 
himself  without  offense  towards  the 
other  passengers,  accidentally  stumbled 
over  some  baggage;  and  a  revolver  fell 
from  his  pocket  and  was  discharged, 
wounding  another  passenger  in  the  foot. 
Held,  that  the  carrier  had  no  reason  to 
anticipate  such  an  accident,  and  was  not 
liable  for  the  injury.  Galveston,  etc., 
R.  Co.  V.  Long,  13  Tex.  Civ.  App.  664, 
36    S.    W.    485. 

76.  Putnam  v.  Broadway,  etc.,  R.  Co., 
55  N.  Y.  108,  15  Abb.  Prac,  N.  S.,  383, 
14  Am.  Rep.  190,  reversing  36  N.  Y. 
Super.   Ct.   195. 

Plaintiff  susta,ined,  injuries  in  con- 
sequence of  another  passenger,  who  was 
standing  in  the  aisle  of  the  car  and  sup- 
porting himself  by  one  of  the  straps, 
stepping  upon  her  foot.  The  passenger 
who  caused  the  injury  was  intoxicated, 
and  lurched  at  every  turn,  but  was  well 
behaved.  It  was  held  that  plaintiff  had 
no  cause  of  action.  Thomson  v.  Man- 
hattan R.  Co.,  75  Hun  548,  27  N.  Y.  S. 
608,  59  N.  Y.  St.  Rep.  631. 

Plaintiff  was  injured  by  the  discharge 
of  a  pistol  which  dropped  from  the  pocket 
of  another  passenger.  The  passenger 
who  dropped  the  pistol  was  intoxicated, 
and,  prior  to  the  accident  had  passed 
through  the  train  several  times,  smoking 
a  cigar,  staggering  somewhat,  and  peer- 
ing into  the  faces  of  the  passengers.  He 
was  otherwise  orderly.  On  the  ground 
that  no  connection  between  the  passen- 
ger's intoxication  and  the  dropping  of 
the  pistol  appeared,  and  that  the  train- 
men could  not  reasonably  be  expected  to 
anticipate  any  trouble  from  his  pres- 
ence on  the  train,  it  was  held  that  the 
carrier  was  not  liable  for  the  injury  to 
plaintiff.  Galveston,  etc.,  R.  Co.  v.  Long, 
13   Tex.    Civ.   App.   664,   36   S.   W.   485. 

In  an  action  to  recover  for  injuries 
sustained   by   plaintiff   in    consequence    of 
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senger  pushes  another  from  the  vehicle,  in  the  absence  of  some  act  rendering 
the  carrier  negligent.''"^  In  an  action  to  recover  damages  for  the  mistreatment 
of  plaintiff,  a  colored  person,  by  white  fellow  passengers,  while  she  was  riding 
in  a  car  set  apart  for  the  exclusive  use  of  negroes,  it  was  held  that  the  trial 
court  properly  instructed  the  jury  that  plaintiff  was  not  entitled  to  recover  un- 
less the  jury  should  believe  from  the  evidence  that  the  conductor  permitted  the 
white  passengers  to  enter  the  compartment  set  apart  for  colored  passengers,  or, 
knowing  of  their  presence  there,  permitted  them  to  remain  in  the  car.^*  A 
carrier  is  not  responsible  for  the  consequences  of  the  criminal  acts  of  passen- 
gers or  strangers  which  can  not  reasonably  be  foreseen.''^  A  carrier  is  under 
no  obligation  to.  protect  a  passenger  from  the  criminal  assault  of  persons  in  no 
way  connected  with  the  carrier,  and  which  assault  there  was  no  reason  to  antici- 


the  act  of  a  drunken  passenger  in  un- 
coupling the  rear  coach  of  a  train,  and 
thereby  causing  a  collision  between  that 
car  and  the  rest  of  the  train,  it  was  held 
that  the  question  as  to  whether  the  com- 
pany should  have  anticipated  the  hap- 
pening of  an  event  like  that  which  caused 
the  accident  should  have  been  sub- 
mitted to  the  jury.  Texas,  etc.,  R.  Co.  v. 
Storey,  29  Tex.  Civ.  App.  483,  68  S.  W. 
534. 

77.  A  passenger  on  a  crowded  car 
stood  near  the  door  with  his  hand  rest- 
ing on  the  door  jamb.  There  were  peo- 
ple between  him  and  the  door  and  some 
on  the  steps.  The  conductor  in  pushing 
his  way  through  the  crowd  pressed  the 
passenger  against  a  third  person  sitting 
in  a  seat  who  gave  the  passenger  a  push, 
throwing  him  from  the  car.  Held,  that 
the  proximate  cause  of  the  injury  was, 
as  a  matter  of  law,  the  action  of  the 
third  person,  for  which  the  carrier  was 
not  liable.  Snyder  v.  Colorado  Springs, 
etc.,  R.  Co.,  85  Pac.  686,  36  Colo.  288,  8 
L.  R.  A.,  N.  S.,  781,  118  Am.  St.  Rep.  110. 

78.  Bailey  v.  Louisville,  etc.,  R.  Co., 
19   Ky.   L.   Rep.   1617,   44   S.  W.   105. 

79.  Thus,  it  has  been  held  that  a  rail- 
road company  is  not  liable  for  the  death 
of  a  passenger  upon  one  of  its  trains,  who 
is  shot  by  some  unknown  person,  a  pas- 
senger or  intruder,  who  enters  the  car  in 
which  the  passenger  is  riding  with  in- 
tent to  commit  murder  or  robbery,  if  the 
company,  through  its  servants,  does  not 
know,  or  have  reasonable  grounds  for 
suspecting,  that  the  passenger  is  in  dan- 
ger. Connell  v.  Chesapeake,  etc.,  R.  Co., 
93  Va.  44,  24  S.  E.  467,  57  Am.  St.  Rep. 
786,   32   L.    R.   A.    792. 

And  it  has  been  held  that  the  presence 
upon  a  train  of  two  negro  tramps,  se- 
creted and  stealing  a  ride  thereon,  would 
not  alone  be  sufficient  to  cause  the  em- 
ployees in  charge  of  the  train  to  suspect 
that  such  tramrs  were  armed  with  deadly 
weapons,  and  to  anticipate  that  when 
brought  into  the  train  under  arrest  they 
might  endeavor  to  escape,  ajid  while  an 
employee  was  attempting"  to  prevent  the 
escape  make  a  murderous  assault  with 
such    weapons    upon    one    to    whom    the 


railroad  company  owed  the  duty  of  pro- 
tection, and  who  was  taking  no  part  in 
effort  to  prevent  the  escape.  Savannah, 
etc.,  R.  Co.  V.  Boyle,  115  Ga.  836.,^  42  S. 
E.    242,    59    L.    R.   A.    104. 

Where  plaintiff  and  another  passenger, 
with  whom  he  had  become  involved  in 
an  altercation  and  fight,  were  separated 
by  the  conductor  as  soon  as  possible,  and 
there  was  nothing  to  indicate  that  the 
trouble  would  be  renewed,  but  plaintiff's 
assailant  suddenly  and  unexpectedly  re- 
newed the  assault,  it  was  held  that  the 
carrier  was  not  liable.  Mullan  v.  Wis- 
consin Cent.  R.  Co.,  46  Minn.  474,  49  N. 
W.  349,  47  Am.  &  Eng.  R.  Cas.  649. 

A  loaded  freight  train  had  been  placed 
by  the  employees  of  a  railroad  company 
on  a  side  track  with  the  brakes  set  tight 
and  the  switch  set  to  throw  the  cars  off 
should  anything  happen.  A  boy  turned 
the^  switch  so  as  to  let  the  cars  on  to  the 
main  track,  and  opened  the  brakes,  thus 
starting  the  cars,  which,  reaching  the 
main  track,  collided  with  an  approaching 
passenger  train  upon  which  plaintiff  was 
a  passenger.  It  was  held  that  the  com- 
pany was  not  liable  for  the  injuries  sus- 
tained by  plaintiff  in  the  collision.  Fred- 
ericks V.  Northern  Railroad,  157  Pa.  103, 
37  Atl.  689;  58  Am.  &  Eng.  R.  Cas.  91,  33 
L.  R.  A.  306. 

While  the  crew  of  a  train  which  had 
stopped  at  a  regular  meal  station  were 
eating  their  dinner,  a  passenger,  who  had 
remained  in  the  car,  v/as  assaulted  by  an 
intruder  and  another  passenger.  Held, . 
that^  the  company  was  not  liable,  as  the 
leaving  of  the  train  with  no  one  in  charge 
while  the  crew  were  taking  their  meals 
was  a  reasonable  regulation,  and  the  as- 
sault one  which  could  not  reasonably 
have  been  anticipated  by  them.  Thweatt 
V.  Houston,  etc.,  R.  Co.,  71  S.  W.  976,  31 
Tex.    Civ.    App.    337. 

A  railway  "company  is  not  liable  for  an 
assault  committed  by  a  negro  on  a  white 
fernale  passenger  alone  in  a  lighted  coach 
while  the  train  was  stopping  at  a  station, 
and  while  the  company's  employees  were 
absent  from  the  coach.  Segal  v.  St. 
Louis,  etc.,  R.  Co.,  80  S.  W.  333,  35  Tex. 
Civ.  App.   517. 
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pate.*"  The  fact  that  a  passenger  is  in  need  of  special  protection,  while  travel- 
ing, ordinarily  does  not  charge  the  carrier  with  liability  for  the  consequences 
of  not  affording  him  the  necessary  protection,  if  the  fact  that  he  needs  special 
protection  is  unknown  to  the  carrier  at  the  time  of  entering  into  the  contract 
to  carry. *i 

Liability  for  Violation  of  Rules  by  Strangers. — Having  provided  reason- 
able rules  for  the  protection  of  its  passengers,  a  railroad  company  will  not  be 
liable  for  the  violation  of  those  rules  by  a  stranger.  Railroad  companies  are 
not  insurers  of  the  safety  of  passengers;  they  are  bound  to  exercise  a  high  de- 
gree of  care,  but  are  not  liable  for  the  acts  of  strangers.*^ 

§  2  565.  Performance  of  Duty,  or  Inability,  to  Protect. — Even  though 
the  carrier  may  have  knowledge,  or  be  charged  with  knowledge,  of  the  passen- 
ger's peril,  or  of  facts  or  circumstances  from  which  danger  may  reasonably  be 
apprehended,  he  can  not,  of  course,  be  held  liable  unless  there  has  been  an 
omission  of  duty  on  his  part  to  protect  the  passenger.  If  a  carrier's  servants, 
when  they  learn  that  a  passenger  is  in  danger  of  being  harmed  by  fellow  pas- 
sengers, make  every  reasonable  effort  to  protect  him,  the  carrier's  duty  is  dis- 
charged, and  he  can  not  be  held  responsible  for  injuries  which  the  passenger 
may  sustain.^^     Where  a  train  is  boarded  by  disorderly  persons,  who  rush  upon 


80.  Criminal  assault  on  female. — Rice 
V.  Chicago,  etc.,  R.  Co.  (Mo.  App.),  131 
S.  W._  374. 

Plaintiff  a  female  passenger,  who  was 
on  the  wrong  train,  was  put  off  at  one 
of  defendant's  stations  to  await  the  ar- 
rival of  the  proper  train.  There  was 
nothing  to  show  that  the  station  was 
an  unsafe  or  inappropriate  place  for  a 
young  and  unexperienced  female,  travel- 
ing alone,  to  remain  between  trains.  A 
male  passenger  who  left  the  train  when 
she  got  off  offered  to  escort  her  to  a 
hotel,  to  which  the  conductor  assented. 
Instead  of  taking  her  to  a  hotel,  he  took 
her  to  a  saloon,  where  he  committed  an 
assault  upon  her.  On  the  ground  that, 
under  the  circumstances,  the  conductor 
had  no  reason  to  believe  that  the  assault 
upon  plaintiff  would  be  committed,  it 
was  held  that  defendant  was  not  liable. 
Sira  V.  Wabash  R.  Co.,  115  Mo.  127,  21 
S.  W.  905,  58  Am.  &  Eng.  R.  Cas.  538,  37 
Am.   St.   Rep.   386. 

81.  It  was  so  held,  and  judgment  was 
rendered  for  defendant  carrier,  and  an 
action  for  assaults  upon  plaintiff,  while 
traveling  upon  defendant's  railway,  com- 
mitted as  follows:  Plaintiff  had  been 
employed  in  the  eviction  of  pitmen  from 
their  houses,  and  had  thereby  incurred 
the  ill-will  of  the  pitmen  in  the  neighbor- 
hood in  which  he  was  traveling.  When 
he  took  his  ticket  defendant's  servants 
had  no  notice  that  he  was  exposed  to 
greater  danger  than  one  of  the  traveling 
public,  although  he  was  threatened  with 
violence  by  a  number  of  pitmen  at  the 
station,  in  the  hearing  of  some  of  de- 
fendant's servants,  before  the  train 
started,  and  got  into  the  guard's  van  for 
safety,  but  was  removed  and  placed  in 
a  third  class  carriage  by  defendant's 
servants,  who  at  this  time  knew  that  he 
had  been  engaged  in  the  evictions,  and 
feared    violence    from    the    pitmen.      'The 


pitmen  crowded  into  the  compartment 
in  which  he  was,  thereby  greatly  over- 
crowded. Defendant's  servants  when  ap- 
plied to  by  him  did  nothing  towards  at- 
tempting to  get  the  pitmen  out,  or  to 
get  plaintiff  a  seat  in  another  carriage, 
and  he  was  assaulted  and  injured  by  the 
pitmen  during  the  journey  to  the  first 
station  at  which  the  train  stopped.  At 
that  station  the  pitmen  got  out  of  the 
compartment  and  others  got  in  and  the 
assaults  upon  plaintiff  were  repeated  by 
them.  This  happened  at  each  station  at 
which  the  train  stopped  and  at  each  sta- 
tion he  complained  of  the  assaults  to  the 
guard,  who  did  nothing  to  secure  his 
safety.  Pounder  v.  North  Eastern  R. 
Co.,  1  Q.  B.  385,  52  Am.  &  Eng.  R.  Cas. 
433. 

While  the  general  principle,  which  is 
enunciated  in  this  case,  as  to  the  duty 
of  a  carrier  to  afford  a  passenger  special 
protection,  is  undoubtedly  correct,  it  is 
doubtful  whether  the  carrier's  servants 
performed  their  full  duty  to  the  passen- 
ger, after  becoming  acquainted  with  his 
dangerous  position.  See  the  criticism  of 
Chicago,  etc.,  R.  Co.  v.  Pillsbury,  123  111. 
9,  14  N.  E.  22,  31  Am.  &  Eng.  R.  Cas.  24, 
5    Am.    St.    Rep.    483. 

82.  Violation  of  rules  by  stranger. — 
Ferrell  v.  C.  H.  &  D.  R.  Co.,  12  Wkly.  L. 
Bull.  334,  9  O.  Dec.  Reprint  361. 

Thus,  where  there  was  a  rule  of  the 
company  that  an  express  car  should  be 
unloaded  outside  of  the  depot,  and  not 
in  the  depot,  a  violation  of  that  rule  by 
an  employee  of  the  express  company 
would  be  an  act  for  which  the  railroad 
company  would  not  be  liable.  Ferrell  v. 
C.  H.  &  D.  R.  Co.,  12  Wkly.  L.  Bull.  334, 
9  O.  Dec.   Reprint  361. 

83.  Tall  V.  Baltimore  Steam-Packet  Co., 
90     Md.  248,  44  Atl.  1007,  47   L.  R.  A.  120. 

When  two  men,  acquaintances  who 
had    been    drinking    together,    boarded    a 
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the  cars  with  such  violence  and  in  such  numbers  as  to  overwhelm  the  conductor, 
as  well  as  the  passengers,  the  railroad  company  is  not  responsible  for  the  con- 
sequences of  the  disorderly  persons  being  on  the  train.  "It  is  not  the  duty  of 
railroad  companies  to  furnish  their  trains  with  a  police  force  adequate  to  such 
■emergencies.  They  are  bound  to  furnish  men  enough  for  the  ordinary  transpor- 
tation, but  they  are  not  bound  to  anticipate  or  provide  for  such  an  unusual  oc- 
currence." ®* 

§  2566.  Acts  for  Which  Carrier  Liable. — As  is  shown  by  the  preceding 
sections,  most  of  the  cases  in  which  it  has  been  sought  to  charge  carriers 
with  Hability  for  the  consequences  of  negligence  and  wilful  acts  of  fellow 
passengers  and  strangers,  have  been  based  upon  acts  of  violence.  But  the 
liability  of  the  carrier  is  not  limited  to  acts  of  violence;  passengers,  especially 
women  and  children,  are  entitled  to  be  protected  against  the  use  of  profane  or 
•obscene  language,  insults  and  abuse,  and  similar  misconduct,  by  fellow  pas- 
sengers, or  strangers.^5  It  has  been  held  that  though  a  rule  of  a  railroad  or  a 
State  law  prohibited  colored  passengers  from  riding  in  the  same  coach  with 
white  passengers,  this  did  not  justify  the  carrier's  employees  in  permitting  other 
passengers  to  use  profane  and  indecent  language  in  their  effort  to  compel  a  col- 
ored servant  accompanying  a  white  passenger  to  leave  the  coach. ^^  However, 
the  carrier's  liability  is  subject  to  the  limitation  that  he  can  not  be  expected  to 
guard  against  the  consequences  of  mere  rudeness  or  bad  manners  on  the  part 
of  strangers,  or  other  passengers,  which  does  not  amount  to  a  breach  of  the 
peace.*''     The  officers  of  the  law  can  take  no  cognizance  of  it,  and  carriers  are 


train,  and,  after  a  while,  one  of  them  be- 
gan abusing  the  other  and  assaulted  him, 
it  was  held  that  the  conductor,  in  sepa- 
rating them  and  preventing  the  assault 
from  being  repeated,  did  all  that  he 
■could  reasonably  be  expected  to  do.  Kin- 
ney V.  Louisville,  etc.,  R.  Co.,  99  Ky.  59, 
24    S.    W.    1066,    17    Ky.    L.    Rep.    1405. 

Two  passengers  upon  a  steamboat  be- 
■came  involved  in  a  quarrel  over  a  game 
of  cards.  One  of  them  applied  an  insult- 
ing epithet  to  the  other,  who  left  the 
room  but  returned  in  a  few  minutes,  and 
approached  the  passenger  with  whom  he 
had  been  playing.  The  captain,  whose 
attention  had  been  called  to  possibility 
of  trouble,  sprang  forward  and  inter- 
vened, but  not  in  time  to  prevent  the 
man  who  had  remained  in  '  the  room 
striking  the  other,  and  knocking  him 
down.  The  latter  drew  a  pistol  and  fired, 
but  missed  his  aim  and  hit  plaintiff.  It 
was  held  that,  the  captain  having  done 
everything  in  his  power  to  prevent  the 
occurrence,  the  carrier  was  not  liable. 
Tall  V.  Baltimore  Steam-Packet  Co.,  90 
Md.   248,  44  Atl.   1007,   47    L.   R.   A.   130. 

A  carrier  was  not  liable  for  an  as- 
sault by  C,  a  passenger,  on  another  pas- 
senger, though  the  conductor  was  in- 
formed that  there  was  ill  feeling  between 
such  passengers,  and  that  an  assault 
might  occur,  where  C.  and  the  person 
assaulted  occupied  separate  coaches, 
and  the  conductor  passed  through  the 
train  several  times  to  observe  the  con- 
■duct  of  C,  and  found  that  he  was  acting 
in  a  peaceable  manner,  and  the  assault, 
when  made,  was  entirely  unexpected.    Pe- 


cos,   etc.,    R.    Co.   V.   Twichell    (Tex.    Civ. 
App.),  145  S.  W.  319. 

84.  Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  53 
Pa.   513,  91  Am.   Dec.  234. 

85.  Alabama.  —  Batton  v.  South,  etc., 
R.  Co.,  77  Ala.  591,  33  Am.  &  Eng.  R. 
Cas.   514,   54   Am.   Rep.   80. 

Arkansas. — St.  Louis,  etc.,  R,.  Co.  v. 
Wilson,  70  Ark.  136,  66  S.  W.  661,  91  Am. 
St.   Rep.  74. 

Texas. — St.  Louis,  etc.,  R.  Co.  v. 
Mackie,  71  Tex.  491,  9  S.  W.  451,  37  Am. 
&  Eng.  R.  Cas.  94,  10  Am.  St.  Rep.  766,  1 
L.  R.  A.  667;  Texas,  etc.,  R.  Co.  v.  Kings- 
ton, 30  Tex.  Civ.  App.  34,  68  S.  W.  518; 
Collins  V.  Texas,  etc.,  R.  Co.,  15  Tex. 
Civ.  App.  169,  39  S.  W.  643;  Texas,  etc., 
R.  Co.  V.  Jones  (Tex.  Civ.  App.),  39  S.  W. 
124. 

86.  Employees  not  justified. — Southern 
R.   Co.  V.  Lee,   167  Ala.   368,   53  So.   648. 

87.  Thus,  it  has  been  held  that  a 
woman  is  not  entitled  to  recover  damages 
from  a  railroad  company  for  personal  in- 
juries where  it  appears  from  her  own  testi- 
mony that,  when  she  was  about  to  de- 
scend from  the  lower  step  of  a  car  to 
the  ground,  she  was  jostled  off_by  an- 
other passenger  rudely  pushing  by  her 
to  enter  the  car.  Ellinger  v.  Philadelphia, 
etc.,  R.  Co.,  153  Pa.  213,  35  Atl.  1133,  58 
Am.  &  Eng.  R.  Cas.  429,  34  Am.  St. 
Rep.  697. 

And  a  railroad  company  is  not  liable 
for  injuries  sustained  by  a  passenger 
through  the  act  of  an  intending  passen- 
ger, who,  in  hastily  entering  a  station, 
violently  pushes  the  door  open,  causing 
it  to  strike  the  passenger  with  force,  just 
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not  bound  to  prevent  it  or  liable  in  damages  for  its  appearance  about  their  sta- 
tions or  trains.**  A  railroad  company  it  has  been  held,  is  not  liable  to  a  pas- 
senger on  account  of  men  and  boys  around  one  of  its  stations  jeering  and  laugh- 
ing at  her.*" 

§§  2567-2629.  Liability  for  Acts  and  Omissions  of  Servants— §  2567. 
In  General. — The  degree  of  care  demanded  of  a  railroad  company  extends  to 
the  employment  of  a  sufficient  number  of  good,  steady,  and  competent  agents 
and  employees  to  so  conduct  and  control  the  train  as  to  insure  its  careful  and 
skillful  management."**  The  legal  purport  of  a  receipt  for  stage  fare  is  that 
the  carrier  agrees  to  provide  careful  drivers  of  reasonable  skill  and  good  hab- 
its."^  It  is  incumbent  upon  the  owner  of  a  department  store  to  exercise  such 
care  in  its  selection  of  elevator  boys  as  the  proper  discharge  of  that  duty  and 
the  situation  and  circumstances  demand,  having  regard  to  the  serious  conse- 
quences likely  to  flow  from  negligence  in  the  nianagement  of  the  elevator."^ 

Application  of  General  Master  and  Servant  Law. — The  old  and  thor- 
oughly established  doctrine  that  a  master  is  responsible  to  third  persons  for 
damage  caused  by  the  wrongful  acts  or  omissions  of  his  servants,  in  the  course 
of  their  employment  as  such,  is,  of  course,  fully  applicable  to  hold  a  carrier  re- 
sponsible to  his  passengers  for  the  wrongful  acts  and  omissions  of  his  servants. 
Since  a  carrier  owes  to  his  passengers  the  exercise  of  a  much  higher  degree  of 
care  that  a  master  ordinarily  owes  to  third  persons,  the  considerations  of  pub- 
lic policy  which  justify  the  respondeat  superior  rule  when  the  master  sustains 
to  third  persons  only  the  ordinary  relations  of  life,  are  of  especial  force  when 
the  rule  is  to  be  applied  to  hold  a  carrier  liable  to  his  passengers.  In  fact,  as 
will  appear  later,  the  rule  which  holds  a  master,  who  is  a  carrier  for  hire,  lia- 
ble to  his  passengers  is  somewhat  more  rigorous  than  that  which  holds  him 
liable  to  third  persons  to  whom  he  sustains  no  special  relation. 

Carrier's  Liability. — The  misconduct  or  negligence  of  the  carrier's  servants 
while  transacting  business,  and  when  acting  within  the  general  scope  of  their 
employment,  is,  of  necessity,  to  be  imputed  to  the  carrier,  which  constituted  them 
agents  for  the  performance  of  its  contract  with  the  passenger.^^  Where  a  ear- 
as  she  is  about  to  pass  out.  Graeff  v.  92.  Elevator  boys. — Jones  v.  Co-Oper- 
Philadelphia,  etc.,  R.  Co.,  161  Pa.  230,  ative  Ass'n,  109  Me.  448,  84  Atl.  985. 
28  Atl.  1107,  58  Am.  &  Eng.  R.  Cas.  431,  93.  Misconduct  or  negligence  of  em- 
41  Am.  St.  Rep.  885,  33  L.  R.  A.  606.              ployees — Acts    within    scope    of    employ- 

88.  Barlick  v.  Baltimore,  etc.,  R.  Co.,  ment. — New  Jersey  Steamboat  Co.  v. 
41   Pa.   Super.   Ct.   87.  Brockett,    131   U.    S.    637,    30    L.    Ed.    1049, 

89.  Missouri,  etc.,  R.  Co.  v.  Kendrick  7  S.  Ct.  1039;  New  Orleans,  etc.,  R.  Co. 
(Tex.   Civ.  App.),   33  S.  W.  43.  r.   Jopes,    142   U.   S.    18,   35   h.   Ed.   919,   13 

SO.  Duty  to  employ  competent  serv-  S.  Ct.  109,  53  Am.  &  Eng.  R.  Cas.  447; 
ants. — International,  etc.,  R.  Co.  v.  Hal-  Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  147 
loren,  53  Tex.  46,  37  Am.  Rep.  744;  St.  U.  S.  101,  37  L.  Ed.  97,  13  S.  Ct.  361; 
Louis,  etc.,  R.  Co.  v.  McAnellia  (Tex.  Indianapolis,  etc.,  R.  Co.  v.  Horst,  93  U. 
Civ.  App.),  110  S.  W.  936.  S.  291,  23  L.  Ed.  898;  Carpenter  v.  Wash- 
It  is  the  duty  of  a  street  railroad  com-  ington,  etc.,  R.  Co.,  121  U.  S.  474,  30  L. 
pany  to  provide  careful  and  competent  Ed.  1015,  7  S.  Ct.  1003;  Chicago,  etc.,  R. 
servants  to  manage  its  cars.  Baldwin  v.  Co.  v.  Ross,  113  U.  S.  377,  28  L.  Ed.  787; 
People's  R.  Co.  (Del.),  7  Pen.  81,  76  AtL  Missouri  Pac.  R.  Co.  v.  Mackey,  127  U. 
1088,   judgment   affirmed   in    72   A.    979.  S.   205,   32   L.    Ed.   107,   8   S.    Ct.   1161. 

Duties    and    liabilities    of   carriers    by  "Whatever  care  and  precaution  may  be 

stage. — It    is    the    duty    of    a    carrier    by  taken    in     conducting    its    business      (the 

stage  to  employ  a  competent  driver,   and  business  of  a  common  carrier  of  passen- 

of   the    driver   to    use    the    "utmost    care"  gers)    or   in   selecting   its   servants,   if   in- 

for     the    safety    of    passengers;     and    an  jury  happen   to   the  passengers   from   the 

omission  to  charge,  in  an  action  for  per-  negligence    or   incompetency   of  the   serv- 

sonal  injuries,  that  the  negligence  of  the  ants,    responsibility    therefor    at    once    at- 

driver  is  that  of  the  carrier,  can  not  prej-  taches  to  it.     The  utmost  care  on  its  part 

udice    the    carrier.      Gallagher    v.    Bowie,  will    not    relieve    it    from    liability,    if    the 

66  Tex.   265,   17   S.  W.  407.  passenger    injured    be    himself    free    from 

91.    Legal  purport  of  stage  fare. — Saw-  contributory   negligence."     Missouri   Pac. 

yer   v.    Dulany,    30   Tex.   479.  R.    Co.   v.    Mackey,    127   U.    S.   205,   33   L. 

Ed.  107,  8  S.  Ct.  1161. 
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rier  intrusts  to  its  servants  the  performance  of  its  duty  to  carry  a  passenger 
safely  and  properly,  and  to  treat  him  respectfully,  it  is  responsible  for  the  man- 
ner in  which  the  servants  execute  the  trust. ^*  A  passenger  contracts,  not  only 
for  transportation,  but  for  good  treatment  and  against  personal  rudeness  and 
wanton  interference  with  his  person  either  by  the  carrier  or  its  agents  em- 
ployed in  the  management  of  the  conveyance,  and  a  passenger  is  under  the 
protection  of  the  carrier  and  those  of  its  servants  to  whom  it  commits  the  per- 
formance of  the  various  duties  to  the  passenger  which  it  assumed  by  the  con- 
tract.»5 

Test  as  to  Liability. — The  test  of  a  master's  liability  is  whether  the  act  was 
within  the  scope  of  the  servant's  duties  under  his  employment,  and  not  the 
spirit  or  motive  animating  the  servant  in  his  action,®^  nor  whether  the  particu- 
lar act  was  unauthorized  and  unlawful. ^^  The  duty  of  proper  treatment  owed 
by  a  carrier  to  his  passenger  covers  the  conduct  of  all  employees  placed  where 
they  come  in  contact  with  the  passenger  and  render  to  him  services  due  by  the 
carrier,  though  the  act  complained  of  was  not  done  in  pursuance  of  the  duties 
of  the  servant's  employment  nor  for  the  master's  service. ^^  The  carrier's  con- 
tract duty  to  carry  the  passenger  safely  to  his  destination  and  so  conduct  the 
operation  of  its  cars  as  not  to  injure  him,  protects  him  only  against  the  negli- 


94.  Liability  for  manner  of  execution 
of  trust. — Culberson  v.  Empire  Coal  Co., 
156    Ala.     416,     47     So.     237. 

A  carrier  is  liable  for  the  acts  of  the 
servant  in  charge  of  or  having  control 
over  the  passengers,  amounting  to  a 
breach  of  the  duty  of  transporting  them 
safely.  Louisville  R.  Co.  v.  Kupper  (Ky. 
App.),  118  S.  W.   366. 

A  carrier  must  protect  passengers  from 
the  negligent  or  wilful  misconduct  of 
its  servants  while  engaged  in  transport- 
ing such  passengers.  Connell  tj.  New 
York,  etc.,  R.  Co.,  118  N.  Y.  S.  944,  134 
App.  Div.  231. 

The  obligation  of  a  carrier  is  to  carry 
passengers  safely,  and  protect  them  from 
insult  and  injury  at  the  hands  of  its  own 
officers  and  employees.  Alexander  v. 
New  Orleans  R.,  etc.,  Co.,  57  So.  283, 
129   La.   959. 

95.  Extent  of  contract. — International, 
etc.,  R.  Co.  V.  Hugen,  45  Tex.  Civ.  App. 
324  100  S.  W.  1000,  affirmed  in  102  Tex. 
585,  no  op.,  citing  Texas  Mid.  R.  Co.  v. 
Dean,  98  Tex.  517,  85  S.  W.  1135,  70  L. 
R.  A.   943,   reversing  82  S.  W.   524. 

One  who  has  been  accepted  as  a  pas- 
senger is  lawfully  on  the  train,  and  the 
carrier  must  provide  reasonable  facilities 
for  his  transportation  in  safety,  and  pro- 
tect him  from  violence  and  annoyance 
from  employees.  Hull  v.  Boston,  etc., 
Railroad,  96  N.  E.  58,  210  Mass.  159,  36 
L.  R.  A.,  N.  S.,  406,  Ann.  Cas.  1912C, 
1147. 

96.  Test  as  to  liability. — Texas,  etc.,  R. 
Co.  V.  Lyons  (Tex.  Civ.  App.),  50  S.  W. 
161,  affirmed  in  93  Tex.  741,  no  op. 

The  fact  that  an  employee  is  angry 
and  acts  maliciously  will  not  relieve  the 
railroad  company  from  the  consequences 
of  the  act  if  it  was  in  the  line  of  his  duty. 
Texas,  etc.,  R.  Co.  v.  Lyons  (Tex.  Civ. 
App.),   50  S.  W.   161,  affirmed   in  93   Tex. 


741,  no  op.;  Houston,  etc.,  R.  Co.  v. 
Washington  (Tex.  Civ.  App.),  30  S.  W. 
719. 

The  fact  that  a  motorman  did  not  have 
time  to  read  the  rules  of  the  company, 
where  he  had  been  in  its  service  nearly 
two  weeks  after  having  been  instructed 
for  twelve  days,  is  no  excuse.  Foley  z'. 
Boston,  etc.,  St.  R.  Co.,  84  N.  E.  846,  198 
Mass.   532. 

97.  International,  etc.,  R.  Co.  v.  Hu- 
gen, 45  Tex.  Civ.  App.  326,  100  S.  W. 
1000,  affirmed  in  102  Tex.  585,  no  op., 
citing  Texas  Mid.  R.  Co.  v.  Dean,  98 
Tex.  517,  85  S.  W.  1135,  70  L.  R.  A. 
943,   reversing  82   S.   W.   534, 

A  carrier  is  liable  for  all  damages  to 
passengers  from  acts  of  an  agent  in  the 
course  of  his  employment,  though  the 
act  was  not  ordered  or  ratified  by  the 
carrier.  Baltimore,  etc.,  R.  Co.  v.  Da- 
vis,  44   Ind.   App.   375,   89    N.    E.   403. 

98.  Texas  Mid.  R.  Co.  v.  Dean,  98  Tex. 
517,  85  S.  W.  1135,  70  L.  R.  A.  943,  re- 
versing  82   S.   W.   524. 

In  an  action  for  the  death  of  a  passen- 
ger, a  requested  charge  to  find  for  the 
carrier,  if  the  injurious  act,  which  was  in- 
cident to  the  particular  transaction  in 
which  the  employee  was  engaged,  was 
not  within  the  scope  of  his  duty  was 
properly  rejected.  Layne  v.  Chesapeake, 
etc.,  R.  Co.,  67  S.   E.  1103,  66  W.  Va.  607. 

"In  the  case  of  Bryant  v.  Rich,  106 
Mass.  180,  8  Am.  Rep.  311,  the  doctrine  is 
thus  stated:  'As  a  general  rule,  the  mas- 
ter is  liable  for  what  his  servant  does  in 
the  course  of  his  employment,  but  in  re- 
gard to  matters  wholly  disconnected 
from  the  service  to  be  rendered,  the  mas- 
ter is  under  no  responsibility  for  what 
the  servant  does  or  neglects  to  do.' " 
Texas  Mid.  R.  Co.  v.  Dean,  98  Tex.  517, 
85  S.  W.  1135,  70  L.  R.  A.  943,  reversing 
82  S.  W.   534. 
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gence  or  willful  act  on  the  part  of  the  employees.^^  And  the  failure  of  rail- 
road employees  to  discharge  a  legal  duty  owed  by  them  to  a  passenger  is  neg- 
ligence.^ 

Mistake  of  Judgment.— It  seems  to  be  a  pretty  well-settled  principle  that 
an  act  of  an  employee  on  a  car,  resulting  in  an  injury  to  the  passenger,  if  dorie 
when  the  passenger  is  in  apparent  danger,  even  though  a  mistake  of  judgment, 
will  not  render  the  carrier  liable.^ 

§  2568.  Negligence  of  Servants. — Although  a  carrier  of  passengers  has 
exercised  due  care  in  the  selection  of  his  servants  and  has  no  knowledge  of 
their  incompetency ,3  he  is  liable  to  passengers  who  are  damaged  as  a  proximate 
result  of  their  negligence,*  when  acting  within  the  scope  of  their  employment.^ 


99.  Liable  only  for  negligence  or  will- 
ful act. — Prospert  v.  Rhode  Island  Sub- 
urban R.  Co.,  28  R.  I.  367,  67  Atl.  522,  11 
L.  R.  A.,  N.  S.,  1143. 

1.  Failure  to  discharge  legal  duty. — 
Texas  Cent.  R.  Co.  v.  Cameron  (Tex. 
Civ.  App.),   149   S.   W.   709. 

No  legal  duty  existing. — Plaintiff  was 
a  passenger  on  one  of  defendant's  sub- 
urban electric  cars,  which  became  stalled 
in  a  snowstorm,  so  that  plaintiff  was 
obliged  with  her  infant  child  to  remain  in 
the  car  for  W-/^  hours,  during  which  she 
suffered  from  cold,  at  the  end  of  which 
time  the  conductor  obtained  shelter  for 
plaintiff  and  her  child  in  a  nearby  house. 
Held,  that  defendant's  contract  duty  to 
carry  plaintiff  safely  to  her  destination 
and  so  conduct  the  operation  of  its  cars 
as  not  to  injure  her,  protected  plaintiff 
only  against  any  wilful  act  or  negligence 
on  the  part  of  defendant's  employees,  and 
that  the  conductor  was  under  no  legal 
obligation  to  take  steps  before  he  did  to 
find  comfortable  shelter  for  plaintiff  out- 
side the  car.  Prospert  v.  Rhode  Island 
Suburban  R.  Co.,  67  Atl.  522,  28  R.  I. 
367,  11  L.  R.  A.,  N.  S.,  1142. 

2.  Where  a  female  passenger  on  a 
street  car,  after  the  conductor  gave  one 
bell  and  the  car  slowed  up,  got  on  the 
running  board,  ready  to  alight,  but  made 
no  other  move  to  alight,  and  the  con- 
ductor then  seeing  her  gave  three  bells 
to  stop  the  car,  for  fear  she  would  step 
down,  whereupon  it  was  stopped  with  a 
jerk  throwing  her  off,  the  carrier  is  not 
absolved  from  liability  for  the  conduct- 
or's negligence,  on  the  ground  that  he 
acted  when  the  passenger  was  in  appar- 
ent danger,  and  for  her  safety,  and  that, 
if  he  made  a  mistake  in  judgment,  it  was 
not  responsible  therefor.  Sheppard  v. 
New  York  City  R.  Co.,  107  N.  Y.  S.  553, 
56   Misc.    Rep.    639. 

3.  Bishop  V.  Stockton,  Fed.  Cas.  No. 
1,440,  affirmed  in  4  How.  155,  11  L.  Ed. 
S18;  Grand  Rapids,  etc.,  R.  Co.  v.  Elli- 
son, 117  Ind.  234,  20  N.  E.  135,  39  Am. 
&  Eng.  R.  Cas.  480;  Gillenwater  v.  Mad- 
ison, etc.,  R.  Co.,  5  Ind.  339,  61  Am.  Dec. 
101. 

4.  United  States. — Philadelphia,  etc.,  R. 
Co.  V.  Derby,  14  How.  468,  14  L.  Ed.  503; 
Doyle    V.    Boston,    etc.,    R.    Co.,    82    Fed. 


869,  27  C.  C.  A.  364;  Peck  v.  Neil,  8  Mc- 
Lean 22,   Fed.   Cas.   No.   10,892. 

Alabama. — Alabama,  etc.,  R.  Co.  v.  Sin- 
iard,   123   Ala.    557,   36   So.    689. 

Louisiana. — Black  v.  Carrollton  R.  Co., 
10   La.   Ann.    33,    63   Am.    Dec.    586. 

New  York. — Koetter  v.  Manhattan  R. 
Co.,  59  Hun  633,  13  N.  Y.  S.  458,  36  N.  Y. 
St.  Rep.  611,  affirmed  without  opinion,  in 
129    N.   Y.   668,   30   N.    E.   65. 

Though  the  obligation  of  a  carrier  is 
not  that  of  an  insurer,  it  must  exercise 
the  highest  degree  of  care,  and  is  bound 
to  protect  its  passengers  from  the  negli- 
gence of  its  employees.  Louisville,  etc., 
R.  Co.  V.  Mulder,  149  Ala.  676,  43  So. 
■  742. 

Injury  not  caused  by  servants'  negli- 
gence.— Where  a  conductor  requested  a 
boy,  who  claimed  that  his  father  had  paid 
his  fare,  to  show  him  his  father,  and 
thereby  implied  that  he  would  ask  the 
person  pointed  out  whether  the  boy's 
statement  was  true,  but  did  not  by  his 
threatening  manner  require  the  boy  to 
go  on  the  running  board,  and  there  was 
nothing  to  show  that  the  conductor  an- 
ticipated that  the  boy  would  do  so,  the 
injury  sustained  by  the  boy  by  stepping 
onto  the  running  board  and  failing  from 
the  car  was  not  occasioned  by  the  negli- 
gence of  the  conductor.  Goodfellow  v. 
Detroit  United  Railway,  119  N.  W.  900, 
155   Mich.  578,   20  L.  R.  A.,   N.  S.,   1123. 

5.  Sherman  v.  Hannibal,  etc.,  R.  Co., 
72  Mo.  62,  4  Am.  &  Eng.  R.  Cas.  589,  37 
Am.  Rep.  423;  Lakin  z/.  Oregon  Pac.  R. 
Co.,  15  Ore.  230,  15  Pac.  641;  Missouri, 
etc.,  R.  Co.  V.  Perry,  8  Tex.  Civ.  App. 
78,  37  S.  W.  496;  International,  etc.,  R. 
Co.  V.  Armstrong,  4  Tex.  Civ.  App.  146, 
23   S.   W.   236. 

The  owner  of  a  passenger  elevator  is 
liable  for  injury  to  a  passenger  which 
results  from  the  negligent  act  of  a  serv- 
ant while  acting  as  such,  and  within  the 
scope  of  his  employment.  Sweeden  v. 
Atkinson  Improv.  Co.,  93  Ark.  397,  135 
S.    W.    439,    27    L.    R.   A.,    N.    S.,    124. 

Where  a  passenger  elevator  operator 
invites  a  minor  into  the  elevator  as  his 
guest  for  the  purpose  of  taking  her  for 
for  a  ride,  she  having  no  business  in  the 
building,  it  is  an  act  without  the  scope  of 
the   servant's   employment,    and   the   mas- 


2037 


RIGHTS,    ETC.,   AS   TO   TRANSPORTATION. 


§  2568 


And  he  is  not  relieved  of  liability  because  the  particular  act  was  not  authorized 
or  ratified  by  him,^  or  because  the  servant  may  have  exceeded  his  detailed  in- 
structions.'' The  carrier  is  liable  even  though  the  particular  act  causing  the  in- 
jury was  done  in  disregard  of  the  general  orders  or  special  command  of  the 
carrier.^  The  result  of  the  authorities,  then,  is  that  the  liability  of  the  carrier 
for  the  negligence  of  his  servants  depends,  not  upoil  whether  the  particular  act 
was  authorized,  nor  even  upon  whether  it  was  forbidden,  but  upon  whether  the 
servant  was,  when  he  caused  the  injury,  acting  within  the  line  of  his  duties  or  the 
scope  of  his  employment.  A  carrier  becomes  responsible  for  all  damages  re- 
sulting from  the  negligent  acts  of  such  employees  as  were  within  the  legal  con- 
templation of  the  carrier  at  the  time  of  contracting  with  a  passenger  for  trans- 
portation.^ The  negligence  of  the  agent,  of  whatsoever  grade,  of  a  carrier  is, 
as  to  matters  within  the  scope  of  the  employment,  with  reference  to  passen- 
gers, the  negligence  of  the  carrier  itself,  and  fixes  a  liability  which  the  carrier 
can  not  avoid  or  limit  by  contract. i°  Thus,  it  is  said  that  it  is  immaterial  what 
position  in  the  railroad  company's  employ  a  servant  may  hold  to  whom  a  pas- 
senger reports  the  condition  of  the  door  of  a  car  which  subsequently  injures  the 
passenger,  where  such  servant  is  superintending  the  movement  of  the  cars,  as 
the  railroad  company  is  liable  for  his  negligence  no  matter  what  position  he 
holds  in  its  employ. ^^ 

Negligent  Ignorance  All  That  Is  Required. — In  a  suit  to  recover  damages 
for  injuries  received  as  a  result  of  the  negligence  of  a  servant  of  a  railway  com- 
pany, the  right  to  recover  does  not  depend  upon  actual  knowledge,  or  willful  or 
intentional  conduct  on  the  part  of  the  servant.  It  may  be  based  on  actual  knowl- 
edge or  willful  conduct,  bvit  negligent  ignorance  on  the  part  of  the  servant  of 
that  which  the  law  makes  it  his  duty  to  know  is  all  that  is  required.     In  safe- 


ter  is  not  liable  for  injuries  to  the  child 
from  the  operator's  negligence.  Swee- 
den  V.  Atkinson  Improv.  Co.,  93  Ark.  397, 
125   S.   W.  439,  27   L.   R.   A.,   N.   S.,   134. 

Carriers  are  liable  for  injury  to  pas- 
sengers caused  by  negligence  or  unskill- 
fulness  of  servants,  unless  such  acts  are 
shown  to  be  without  scope  of  employ- 
ment or  to  be  wilful.  Houston,  etc.,  R. 
Co.  V.   Gorbett,  49  Tex.   573,   581. 

Where  a  railroad  employee  intrusted 
with  a  switch  key  leaves  the  switch  lock 
insecurely  fastened,  his  act  is  one  within 
the  6rdinary  scope  of  his  employment, 
and  the  railroad  company  is  liable  for  re- 
sulting damages.  Texas,  etc.,  R.  Co.  v. 
Boren  (Tex.  Civ.  App.),  149  S.  W.  395. 

6.  Louisville,  etc.,  R.  Co.  v.  Kelly,  93 
Ind.  371,  47  Am.  Rep.  149;  Terre  Haute, 
etc,  R.  Co.  V.  Jackson,  81  Ind.  19,  6  Am. 
&  Eng.  R.  Cas.  178;  Gillenwater  v.  Mad- 
ison, etc.,  R.  Co.,  5  Ind.  339,  61  Am. 
Dec.   101. 

7.  Gray  v.  Boston,  etc..  Railroad,  168 
Mass.  20,  46  N.  E.  397. 

8.  United  States. — Philadelphia,  etc.,  R. 
Co.  V.  Derby,  14  How.  468,  14  L.  Ed.  503; 
Heenrich  v.  Pullman  Palace  Car  Co.,  30 
Fed.  100,   18  Am.   &  Eng.   R.   Cas.  379. 

Illinois. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  133  111.  163,  178,  14  N.  E.  197, 
5  Am.  St.  Rep.  510. 

Michigan.  —  Fitzsimmons  v.  Milwau- 
kee, etc.,  R.  Co.,  98  Mich.  357,  57  N.  W. 
137. 

Pennsylvania.  — ■   Lackawanna,     etc.,      R. 


Co.    V.    Chenewith,    53    Pa.    383,    91    Am. 
Dec.  168. 

South  Carolina. — Redding  v.  South  Car- 
olina R.   Co.,  3  S.  C.  1,  16  Am.  Rep.  681. 

9.  St.  Louis,  etc.,  R.  Co.  v.  McAnellia 
(Tex.  Civ.  App.),  110  S.  W.  936,  citing  In- 
ternational, etc.,  R.  Co.  V.  Halloren,  53  Tex. 
46,  37  Am.  Rep.  744;  International,  etc., 
R.  Co.  V.  Welch,  86  Tex.  303,  306,  24  S. 
W.  390,  40  Am.  St.  Rep.  839;  Gulf,  etc., 
R.  Co.  V.  Shields,  9  Tex.  Civ.  App.  652, 
38  S.  W.  709,  29  S.  W.  653,  affirmed  in  93 
Tex.  685,  no  op.;  Gallagher  v.  Bowie,  66 
Tex.    365,    17    S.    W.    407. 

10.  Gulf,  etc.,  R.  Co.  V.  McGown,  65 
Tex.   640. 

A  carrier  is  liable  to  a  passenger 
for  injury  inflicted  on  him  by  its  serv- 
ant, in  whatever  capacity  the  servant 
may  be  employed.  St.  Louis,  etc.,  R.  Co. 
V.  Franklin  (Tex.  Civ.  App.),  44  S.  W. 
701. 

Liability  for  negligence  of  ticket  agent. 
— The  negligence  of  a  ticket  agent  of  a 
railroad  company  is  not  selling  ticket  to 
an  intending  passenger  and  in  failing  to 
signal  the  train  for  said  passenger  is  the 
negligence  of  the  railroad  company,  and 
the  latter  is  liable  for  any  damages  re- 
sulting, or  which  might  reasonably  be 
expected  to  result  from  the  passenger 
being  left  under  the  circumstances. 
Houston,  etc.,  R.  Co,  v.  Rand,  1  Texas 
App.   Civ.   Cas.,   §  255. 

11.  Servant's  position  immaterial. — In- 
ternational, etc.,  R.  Co.  V.  Lane  (Tex. 
Civ.  App.),  137  S.  W.  1066. 
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guarding  a  passenger  the  law  makes  it  the  duty  of  the  servant  of  the  railway 
company  to  know  every  fact  which  by  the  exercise  of  extreme  diligence  he 
could  discover.12 

§§  2569-2601.  Wilful  Acts  of  Servants— §  2569.  In    General.— The 

earlier  doctrine  of  the  common  law,  both  in  England  and  the  United  States, 
was  that  the  master  is  not  liable  for  the  wilful  wrong  or  trespass  of  his  servant, 
unless  done  by  his  express  direction,  or  with  his  assent.  But,  in  the  modern 
law  of  master  and  servant,  the  distinction  between  the  master's  liability  for  the 
negligence  and  the  wilful  acts  of  his  servants  is  generally  discarded,  and  the 
master  is  liable  not  only  for  the  negligence  of  his  servants,  but  also  for  their 
wilful  acts,  when  done  within  the  scope  of  their  employment.  Since  then,  as 
is  now  generally  agreed,  the  wilfullness  of  a  servant's  act  does  not  relieve  the 
master  from  liability  even  to  persons  toward  whom  he  sustains  only  the  ordi- 
nary relations  of  life,  it  is  clear  that  the  wilfulliTess  of  the  wrong  can  not  relieve 
him  from  liability  to  persons  whom  he  owes  some  special  duty.  "The  princi- 
pal is  responsible  for  the  duty,  and  if  he  delegate  it  to  an  agent,  and  the  agent 
fail  to  perform  it,  it  is  immaterial  whether  the  failure  be  accidental  or  wilful, 
in  the  negligence  or  in  the  malice  of  the  agent ;  the  contract  of  the  principal  is 
equally  broken  in  the  negligent  disregard,  or  in  the  malicious  violation,  of  the 
duty  by  the  agent.  It  would  be  cheap  and  superficial  morality  to  allow  one  owing 
a  duty  to  another  to  commit  the  performance  of  his  duty  to  a  third,  without 
responsibility  for  the  malicious  conduct  of  the  substitute  in  performance  of  the 
duty. "18  It  is,  therefore,  well  settled  that  a  carrier  is  liable  to  his  passengers 
for  even  the  wilful  and  malicious  acts  of  his  servants."     A  common  carrier  un- 


12.  Negligent  ignorance. — Bennett  v. 
Central,  etc.;  R.  Co.,  6  Ga.  App.  185,  188, 
64  S.   E.   700. 

Thus,  in  a  suit  to  recover  damages  for 
personal  injuries  received  by  a  passenger 
from  the  sudden  slamming  of  a  car  door 
by  a  servant  of  a  railway  company,  in  or- 
der to  show  a  cause  of  action  it  is  not 
necessary  to  allege  that  the  servant  had 
actual  knowledge  of  the  dangerous  po- 
sition of  the  passenger  at  the  time  the 
injuries  were  received,  or  that  the  act 
of  the  servant  was  intentional.  Bennett 
V.  Central,  etc.,  R.  Co.,  6  Ga.  App.  185, 
64    S.    E.    700. 

13.  Ryan,  C.  J.,  in  Croaker  v.  Chicago, 
etc.,  R.  Co.,  36  Wis.  657,  17  Am.  Rep. 
504. 

14.  California. — Trabing  v.  California 
Nav.,  etc.,  Co.,  121  Cal.  137,  53  Pac.  644, 
8  Am.   &  Eng.   Corp.   Cas.,   N.   S.,   695. 

Louisiana. — Keene  v.  Lizardi,  5  La.  431, 
25  Am.  Dec.  197. 

Xciu  York. — Dwindle  v.  New  York, 
etc.,  R.  Co.,  120  N.  Y.  117,  24  N.  E.  319, 
17  Am.  St.  Rep.  611,  8  L.  R.  A.  224,  re- 
versing   45    Hun    139. 

Ohio. — Passenger  Railway  v.  Young,  21 
O.   St.  518,   8  Am.   Rep.  78. 

Oregon. — Lakin  v.  Oregon  Pac.  R.  Co., 
15  Ore.  220,  15  Pac.  641,  34  Am.  &  Eng. 
R.   Cas.   500. 

South  CaroVna. — Redding  v.  South  Car- 
olina R.  Co.,  3  S.  C.  1,  16  Am.  Rep.  681. 

Tennessee.  —  Knoxville  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  S.  W.  557,  46  L. 
R.  A.  549;  Springer  Transp.  Co.  v. 
Smith,   84   Tenn.    (16   Lea)    498,    501,   1   S. 


W.  280;  Cincinnati,  etc.,  R.  Co.  v.  Har- 
ris, 115  Tenn.  501,  91  S.  W.  211,  5  L.  R. 
A.,    N.    S.,    779. 

West  i'irginia. — Gillingham  v.  Ohio 
River  R.  Co.,  35  W.  Va.  588,  14  S.  E. 
243,  51  Am.  &  Eng.  R.  Cas.  222,  29  Am. 
St.    Rep.    827,    14    L.    R.    A.    798. 

JVisconsin. — Croaker  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  657,  17  Am.  Rep.  504. 
But  see  Jackson  v.  St.  Louis,  etc.,  R. 
Co.,  87  Mo.  422,  56  Am.   Rep.  460. 

In  Weed  v.  Panama  R.  Co.,  17  N.  Y. 
362,  72  Am.  Dec.  474,  affirming  12  N.  Y. 
Super.  Ct.  133,  a  railroad  company  was 
held  liable  to  a  passenger  for  th&  con- 
sequences of  an  unreasonable  delay  in 
the  transportation,  caused  by  the  wilful 
act  of  the  conductor  in  detaining  the 
train,  knowing  it  to  be  a  violation  of  his 
duty. 

The  liability  of  the  carrier  for  torts 
committed  by  its  servants  in  the  prose- 
cution and  within  the  scope  of  its  busi- 
ness is  not  limited  to  the  negligent  torts 
of  the  servant  but  includes  also  the  vol- 
untary or  wanton  torts.  Brunswick,  etc., 
R.  Co.  V.  Moore,  101  Ga.  684,  28  S.  E. 
1000;  Western,  etc..  Railroad  v.  Turner, 
72  Ga.  292,  53  Am.  Rep.  842;  Gasway  v. 
Atlanta,  etc.,  R.  Co.,  58  Ga.  216;  Peeples 
V.    Brunswick,   etc.,   R.    Co.,   60   Ga.   281. 

In  Western,  etc..  Railroad  v.  Turner, 
72  Ga.  292,  294,  53  Am.  Rep.  842,  it  is 
held  that  railroad  companies  are  liable 
for  torts  committed  by  their  servants  in 
the  transaction  of  the  business  and  within 
the  scope  of  the  duties  entrusted  to  them, 
whether  the  same  be  negligent  or  volun- 
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dertakes  absolutely/^  or  as  said  in  some  cases,  must  exercise  a  very  high  de- 
gree of  care,^*'  to  protect  its  passengers  from  the  misconduct  of  its  own  servants 
while  engaged  in  performing  a  duty  which  it  owes  to  the  passenger,  and  if  the 
servant  inflicts  injury  upon  one  of  its  passengers  during  the  existence  of  the 
relation  of  carrier  and  passenger,  the  carrier  is  liable  for  the  act  and  its  natural 
consequences,  no  matter  what  may  have  been  the  motive  which  actuated  the 
servant,  and  although  the  act  was  contrary  to  the  express  orders  of  the  car- 
rier,i'''  hence,  if  this  duty  to  the  passenger  is  not  performed,  and  a  passenger  is 
assaulted  and  insulted  through  the  negligence  or  willful  misconduct  of  the  car- 
rier's servants,  the  carrier  is  liable. ^^  So  it  may  be  laid  down  as  the  general  rule 
that  when  a  contract  of  carriage  is  entered  into  between  a  passenger  and  a  carrier 
there  arises  out  of  the  relation  thus  created  not  only  a  duty  to  safely  transport 
the  passenger  to  the  destination  fixed  in  the  contract,  but  also  to  protect  him  from 
injury,  violence,  insult  and  ill-treatment  at  the  hands  of  the  servants  of  the  car- 
rier who  are  in  charge  of  or  connected  in  any  way  with  the  carriage  in  which  the 
passenger  is  being  transported.^"    And  it  is  held  that  a  carrier  is  liable  to  a  pas- 


tary.     Savannah   Elect.   Co.  v.  Hodges,  6 
Ga.  App.  470,  472,  65  S.  E.  332. 

In  an  action  by  a  passenger  for  an 
assault  by  the  conductor  Ga.  Code 
(1882),  §  2202,  which  provides  that  the 
principal  is  not  liable  for  the  wilful 
trespass  of  his  agent,  unless  done  by  his 
command  or  assented  to  by  him,  and 
§  2961  which  makes  every  person  liable 
for  torts  committed  by  his  servant  by 
his  command  or  in  the  prosecution  and 
within  the  scope  of  his  business  whether 
the  same  be  by  negligence  or  voluntary, 
must  be  so  construed  as  that  they  will 
be  harmonized  and  both  remain  of  force 
in  cases  to  which  they  apply.  Western, 
etc..  Railroad  v.  Turner,  72  Ga.  292,  53 
Am.    Rep.   843. 

A  passenger  may  recover  from  a  car- 
rier for  the  misconduct  and  insulting 
language  of  its  conductor  without  proof 
that  such  misconduct  and  insulting  lan- 
guage were  "negligently  done."  San  An- 
tonio Tract.  Co.  V.  Davis  (Tex.  Civ. 
App.),    101    S.    W.    554. 

15.  Absolute  undertaking. — A  carrier  of 
passengers  is  under  an  absolute  con- 
tractual duty  to  protect  them  from  wil- 
ful and  unlawful  injury  at  the  hands  of 
its  servants.  Eayne  v.  Chesapeake,  etc., 
R.   Co.,  66  W.  Va.  607,  67  S.  E.  1103. 

A  carrier  is  liable  as  an  insurer  for  the 
protection  of  passengers  against  assaults 
and  insults  at  the  hands  of  its  servants, 
unless  the  passenger  alone  is  the  cause 
of  the  trouble.  Rohrback  v.  Pullman's 
Palace   Car   Co.,   166   Fed.   797. 

16.  A  carrier  must  exercise  a  very  high 
degree  of  care  to  protect  its  passengers 
from  misconduct,  assaults,  or  injury  by 
its  servants.  Missouri,  etc.,  R.  Co.  v. 
Gerren,  57  Tex.  Civ.  App.  34,  121  S.  W. 
905. 

17.  Motive. — Blake  v.  Kansas,  etc.,  R. 
Co.,  38  Tex.  Civ.  App.  337,  85  S.  W.  430; 
Dallas,  etc.,  St.  R.  Co.  v.  Gilmore  (Tex. 
Civ.  App.),  138  S.  W.  1134;  Layne  v. 
Chesapeake,  etc.,  R.  Co.,  66  W.  Va.  607, 
67  S.  E.  1103. 


Passengers  do  not  contract  with  car- 
riers merely  for  ship  room  and  trans- 
portation from  one  place  to  another,  but 
for  good  treatment  and  against  personal 
rudeness  and  want  of  interference  with 
their  persons,  either  by  the  carrier  or 
his  agents  employed  in  the  management 
of  the  conveyance;  and  whatever  may 
be  the  motive  which  incites  a  carrier's 
servant  to  commit  an  unlawful  or  im- 
proper act  towards  a  passenger  during 
the  existence  of  the  relation  of  carrier 
and  passenger,  and  regardless  of  whether 
the  wrong  is  committed  in  the  execution 
of  the  servant's  employment,  the  carrier 
is  liable  for  the  act  and  its  natural  and 
legitimate  consequences.  Pelbt  v.  At- 
lantic, etc.,  R.  Co.,  60  Fla.  159,  53  So.  937. 

Whether  the  act  of  the  servant  be  one 
of  omission  or  commission  whether  neg- 
ligent or  fraudulent,  "if,"  as  was  ad- 
judged in  Philadelphia,  etc.,  R.  Co.  v. 
Derby  (U.  S.),  14  How.  468,  14  L.  Ed. 
502,  "it  be  done  in  the  course  of  his  em- 
ployment, the  master  is  liable;  and  it 
makes  no  difference  that  the  master  did 
not  authorize  or  even  know  of  the  serv- 
ant's act  or  neglect,  or  even  if  he  disap- 
proved or  forbade  it,  he  is  equally  liable, 
if  the  act  be  done  in  the  course  of  his 
servant's  employment."  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S. 
637,   30  L.    Ed.    1049,   7   S.   Ct.   1039. 

What  will  be  misconduct  on  the  part 
of  its  servants  towards  a  passenger  can- 
not be  defined  by  a  general  rule  appli- 
cable to  every  case,  but  must  depend 
upon  the  particular  circumstances  in 
which  they  are  required  to  act.  New 
Jersey  Steamboat  Co.  v.  Brockett,  121  U. 
S.   637,  30  L.   Ed.  1049,  7   S.   Ct.   1039. 

18.  Culberson  v.  Empire  Coal  Co.,  156 
Ala.   416,  47   So.   237. 

19.  Brewster  v.  Interborough  Rapid 
Transit  Co.,  123  N.  Y.  S.  992,  68  Misc. 
Rep.  348;  Western,  etc..  Railroad  v. 
Turner,  72  Ga.  292,  53  Am.  Rep.  843,  2H 
Am.    &   Eng.    R.    Cas.    455;   Atlanta,    etc.. 
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senger,  waiting  at  a  depot  for  a  train,  for  injuries  proximately  resulting  from 
the  improper  acts  of  the  servant  in  charge  of  the  depot,  done  in  the  discharge 
of  the  duties  of  the  employment. 2*^  In  at  least  two  states  statutes  were  enacted, 
at  an  early  date,  by  which  owners  of  every  carriage  or  vehicle  conveying  passen- 
gers for  hire  were  made  liable  for  injuries  done  by  the  driver,  whenever  the 
driver  was  liable  therefor,  whether  caused  by  negligence  or  willful  acts.^i  In 
view  of  a  section  in  the  New  York  statute  defining  the  term  "carriage"  the 
driver  of  a  street  car  has  been  held  not  to  be  a  driver  of  a  carriage  within  the 
meaning  of  the  act.^^ 

As  Dependent  upon  Authorization,  Ratification  and  Repudiation  of 
Act. — That  a  common'  carrier  did  not  authorize  or  ratify,  but  promptly  repudi- 
ated the  violent  act  or  insulting  language  of  its  employee  that  caused  injury  to 
the  person  or  feelings  of  its  passenger  will  not  excuse  it  from  liability  to  the 
passenger  for  the  damages  thus  resulting  from  the  breach  of  its  contract  or  of 
its  liability  for  exemplary  damages.  The  obligation  of  its  contract  is  absolute. 
If  it  selects  agents  to  perform  its  contract  the  carrier  and  not  the  passenger 
must  take  the  risk  and  assume  responsibility  for  the  acts  and  conduct  of  their 
agents. 2^  Yet  it  has  been  said  that  if  the  carrier  discharge  such  servant,  it 
would  show  disapproval  of  his  conduct  and  may  mitigate  damages ;  if  it  retains 
or  promotes  him,  it  may  go  to  aggravate  the  wrong  by  ratifying  the  conduct  of 
the  wrongdoer. 2* 

Acts  without  Scope  of  Employment. — But,  while  the  liability  of  the  car- 
rier to  passengers  for  the  wilful  acts  of  his  servants  is  undoubted,  there  exists 
much  confusion  of  authority  as  to  whether  the  servant's  act  must  be  within  the 
scope  of  his  employment  or  the  line  of  his  duty  in  order  to  charge  the  carrier 
with  liability.  As  will  appear  later,  in  connection  with  discussions  of  the  car- 
rier's liability  for  specific  wilful  acts  of  his  servants,  the  state  of  the  authorities 
upon  this  question  is  as  follows :  The  preponderance  of  authority  is  to  the  ef- 
fect that  he  is  responsible  for  assaults  upon  a  passenger  by  a  servant  if  t-he 
servant   is,   at   the   time,   engaged   in   executing  the   contract   of   transportation, 

Railroad  v.  Condor,  75  Ga.  51;  East  Ten-  Co.   v.    Franklin    (Tex.    Civ.   App.),   44    S. 

nessee,  etc.,   R.  Co.  v.  Fleetwood,  90   Ga.  W.   701. 

23,  15  S.  E.  778;  Cole  V.  Atlanta,  etc.,  R.  Respectful  treatment. — One   of  the   du- 

Co.,  102  Ga.  474,  31  S.   E.   107,  12  Am.   &  ties   which   a  carrier   owes   its   passengers 

Eng.    R.    Cas.,    N.   S.,   14;    Savannah,    etc.,  is    that    of    respectful    treatment,    and    a 

R.   Co.  V.   Quo,  103  Ga.  125,  29  S.   E.   607,  breach    of   this    duty   will    give    rise   to   a 

40    L.    R.    A.    483,    68    Am.    St.    Rep.    85;  cause   of   action.     Louisville,    etc.,   R.    Co. 

Gasway   v.    Atlanta,    etc.,    R.    Co.,    58    Ga.  v.   Forrest,  6   Ga.   App.   766,  65   S.   E.   808. 

216;    Peeples   v.    Brunswick,    etc.,    R.    Co.,  20.   Passenger  at  station. — Gulf,  etc.,  R- 

60  Ga.  281;  Turner  v.  Western,  etc.,  Rail-  Co.  v.   Luther,  90  S.  W.   44,  40  Tex.   Civ. 

road,    69    Ga.   837;    Savannah    St.,    etc.,    R  App.   517.     See   post,   "Application   of  the 

Co.    V.    Bryan,    86    Ga.    312,    12    S.    E.    307,  Rule,"    §    2576. 

33  Am.   St.   Rep.  464;   Brunswick,  etc.,   R  21.  1  N.  Y.  Rev.  Stat.,  p.  696,  §  6;  Saub. 

Co.  V.   Moore,  101  Ga.  684,  38  S.  E.  1000;  &   B.   Wis.  Ann.   Stat.,   §   1595. 

Georgia  R.,  etc.,  Co.  v.  Richmond,  98  Ga.  22.   Isaacs  v.   Third  Ave.   R.   Co.,  47   N. 

495,  35  S.   E.  565;  Central,  etc.,  R.  Co.  v.  Y.  122,  7  Am.  Rep.  418. 

Brown,  113  Ga.  414,  38  S.  E.  989,  84  Am.  23.    Effect   of   repudiation   by   carrier. — 

St.   Rep.  250.  Knoxville   Tract.   Co.  v.   Lane,  103  Tenn. 

A  carrier  must  carry  passengers  safely  376.  53  S.  W.  557,  46  L.  R.  A.  549. 
and  conserve  by  every  reasonable  means  The  fact  that  a  railroad  conductor  has 

their   safety   throughout   the   journey   and  not    been    instructed   by    the    company   to 

protect  thern  from  insult  or  personal  vio-  use   insulting  language   toward   a   passen- 

lence  from  its  employees,  and  such   duty  gar,   and   that   the    company   has    so   rati- 

continues    until    the    passenger    is    safely  fied  his  act  in  using  it,  will  not  relieve  it 

landed  at  his   destination.     Alabama,  etc.,  from     liability     for     the     mental     anguish 

R.    Co.   V.   Sampley,    169   Ala.    372,    53    So.  caused  the  passenger.     Bleecker  v.   Colo- 

142.  rado,  etc.,   R.   Co.,   50   Colo.   140,   114   Pac. 

^     A    carrier    is    liable     to     a     passenger  481,  33  L.  R.  A.,   N.  S.,  386. 
thereof    for    injury    inflicted    on    him    by  24.   Mitigation  or  aggravation  of  wrong. 

its  servant,  in  whatever  capacity  the  serv-  — Gasway  v.  Atlanta,  etc.,  R.  Co.,  58   Ga. 

ant  may  be  employed.     St.  Louis,  etc.,  R.  216. 
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although  the  act  may  not  be  strictly  within  the  servant's  "scope  of  employ- 
ment" or  "Hne  of  duty"  ^^  there  seems  to  be  no  reference  to  the  question  in 
the  cases  which  involve  the  caiTier's  HabiHty  to  passengers  for  insults  by  serv- 
ants ^^  and  there  are  a  number  of  dicta  and  a  few  decisions  to  the  efifect  that 
the  carrier  is  liable  for  the  false  arrest  and  imprisonment  of  a  passenger  by  a 
servant  only  when  the  servant,  in  effecting  the  wrongful  arrest,  is  acting  within 
the  scope  of  his  employment. ^'^  Why  the  carrier's  liability  to  passengers  for 
assaults  by  servants  and  his  liability  for  the  false  imprisonment  of  passengers 
should  be  governed  by  diiiferent  rules  is  certainly  not  obvious.  It  is  appre- 
hended that  the  same  rule  is  to  be  applied  to  determine  the  liability  of  the  car- 
rier to  passengers  for  the  wilful  acts  of  his  servants,  whether  the  particular 
act  be  an  assault,  insult,  or  false  arrest  and  imprisonment.  What  that  rule 
should  be  is  sufficiently  indicated  in  the  discussion  of  the  carrier's  liability  for 
assaults  by  servants. 

Female  Passengers. — The  duty  owed  by  the  carrier  to  protect  its  passengers 
against  violence  and  insult  on  the  part  of  its  servants  is  especially  owed  to  female 
passengers. 2" 

Nature  of  Liability. — The  company's  liability  for  a  failure  to  protect  its 
passengers  from  insult  and  abuse  arises  out  of  its  breach  of  a  i>ublic  duty,  not 
because  the  wrongdoer's  act  is,  in  law,  imputable  to  it.^^ 

§§  2570-2592.  Assaults    upon    Passengers— §  2570.  In     General.— 

The  earlier  doctrine  of  the  common  law  affirmed  the  rule  that  "in  general  a  mas- 
ter is  liable  for  the  fault  or  negligence  of  the  servant,  but  not  for  his  wilful  wrong 
or  trespass."  ^^  But  in  the  modern  law  of  master  and  servant  this  distinction  is 
generally  discarded  and  the  master  is  liable,  not  only  for  the  negligence  of  his 
servants,  but  also  for  their  wilful  acts,  when  done  within  the  scope  of  their  em- 
ployment.*^ It  is  obvious  that  there  is  much  greater  reason  for  holding  a  princi- 
pal liable  for  an  assault  committed  by  his  servant  when  the  person  assaulted  sus- 
tains the  relation  of  a  passenger  to  the  principal  than  when  the  injury  is  to  a 
mere  stranger.*^     A  carrier,  it  is  said,  is  an  absolute  guarantor  of  the  safety  of 

25.  See  the  authorities  collected  under  tween  the  obligation  which  he  is  under 
§§    2570-3592.  to  his   passenger,  and  the   duty  which   he 

26.  See  the  authorities  collected  under  owes  a  stranger.  It  may  be  true  that  if 
§  2593.  the    carrier's    servant    wilfully    and    mali- 

27.  See  the  authorities  collected  under  ciously  assaults  a  stranger,  the  master 
§§   2594-2600.  will   not  be  liable;   but  the   law  is   other- 

28.  Female  passengers. — Savannah,  etc.,  wise  when  he  assaults  one  of  his  master's 
R.  Co.  V.  Quo,  103  Ga.  135,  39  S.  E.  607,  passengers.  The  carrier's  obligation  is 
40  L.   R.  A.  483,  68  Am.   St.   Rep.   85.  to    carry   his   passenger   safely   and   prop- 

29.  Nature  of  liability. — Cole  v.  Atlanta,  erly,  and  to  treat  him  respectfully,  and 
etc.,  R.  Co.,  103  Ga.  474,  31  S.  E.  107,  12  if  he  intrusts  the  performance  of  this 
Am.  &  Eng.  R.  Cas.,  N.  S.,  14;  Gasway  duty  to  his  servants,  the  law  holds  him 
V.   Atlanta,   etc.,   R.   Co.,   58   Ga.   216.  responsible  for  the  manner  in  which  they 

30.  3  Hilliard  on  Torts,  524;  McManus  execute  the  trust.  The  law  seems  to  be 
V.    Crickett,   1    East   106.  now    well    settled    that      the     carrier     is 

31.  Mott  V.  Consumers'  Ice  Co.,  73  N.  obliged  to  protect  his  passenger  from 
Y.   543.  violence      and      insult,      from      whatever 

32.  In  the  much-cited  case  of  Goddard  source  arising.  He  is  not  regarded  as 
V.  Grand  Trunk  R.  Co.,  57  Me.  202,  2  Am.  an  insurer  of  his  passenger's  safety 
Rep.  39,  an  action  of  trespass  by  a  pas-  against  every  possible  source  of  danger; 
senger  for  an  assault  upon  him  by  the  but  he  is  bound  to  use  all  such  reason- 
defendant's  brakeman,  it  being  contended  able  precaution  as  human  judgment  and 
by  the  defendant  that  it  was  not  liable  foresight  are  capable  of  to  make  his  pas- 
because  the  brakeman's  assault  upon  the  senger's  journey  safe  and  comfortable, 
plaintiff  was  wilful  and  malicious,  and  He  must  not  only  protect  his  passenger 
was  neither  directly  nor  impliedly  au-  against  the  violence  and  insults  of  stran- 
thorized  by  the  defendant,  Walton,  J.,  in  gers  and  co-passengers,  but,  a  fortiori, 
delivering  the  opinion  of  the  court,  said:  against  the  violence  and  insults  of  his 
"The  fallacy  of  this  argument,  when  ap-  own  servants.  If  this  duty  to  the  pas- 
plied  to  the  common  carrier  of  passen-  senger  is  not  performed,  if  this  protec- 
gers,    consists    in    not    discriminating    be-  tion  is  not  furnished,  but,  on  the  contrary, 
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its  passengers  against  the  assaults  of  its  employees  while  it  is  performing  its 
contract  of  carriage,^^  except  such  assaults  as  are  justified  by  reason  of  some 
acts  or  conduct  upon  the  part  of  the  passenger.^*  Accordingly,  it  is  uniformly 
held  that,  subject  to  limitations  which  will  be  pointed  out  later,  carriers  of  pas- 
sengers are  liable,  not  only  for  the  negligence  of  their  servants,  but  for  wilful 
and  wanton  assaults  committed  upon  passengers  by  their  servants,^^  without  re- 
gard to  negligence.^^  So  it  is  said  that  a  carrier  is  liable  for  the  acts  of  its  con- 
ductor in  assaulting  a  passenger  while  engaged  in  the  performance  of  his  duty 
as  such,  precisely  as  the  conductor  himself  would  be.^''  And  in  view  of  this  rule, 
where  the  assault  is  a  joint  act  of  the  conductor  and  a  person  not  a  servant  of  the 
company,  the  company  and  such  person  are  joint  trespassers. ^^ 

What  Constitutes  Assault. — Where  an  intoxicated  passenger,  on  being  re- 
quested by  a  brakeman  to  deliver  up  a  pistol  which  he  is  brandishing,  gives  it  to 
his  wife  who  places  it  under  her,  whereupon  the  brakeman  reaches  under  her 
for  it,  it  does  not  constitute  an  assault  upon  her,  but  is  the  reasonable  and  proper 
thing  for  him  to  do,  in  pursuance  of  his  duty  to  protect  the  fellow  passenger  from 
an  apprehended  danger.^^ 


the  passenger  is  assaulted  and  insulted, 
through  the  negligence  or  the  wilful  mis- 
conduct of  the  carrier's  servant,  the  car- 
rier  is   necessarily   responsible." 

33.  Guarantor  against  assaults. — Zec- 
cardi  v.  Yonkers  R.  Co.,  190  N.  Y.  389, 
83  N.  E.  31,  17  L.  R.  A.,  N.  S.,  770; 
Baumstein  v.  New  York  City  R.  Co.,  107 
N.  Y.  S.  23,  56  Misc.  Rep.  498;  Miller  v. 
Brooklyn  Heights  R.  Co.,  108  N.  Y.  S. 
960,    124  App.    Div.    537. 

34.  Where  a  brakeman  without  justifi- 
cation assaulted  and  injured  a  disorderly 
passenger  after  the  latter  had  been  re- 
moved to  another  car,  the  carrier  is  lia- 
ble for  the  assault.  Norfolk,  etc.,  R.  Co. 
V.  Brame,  109  Va.  422,  63  S.  E.  1018. 
See  post,  "Justifiable  Assaults,"  §§  2585- 
2590. 

35.  Airkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Dowgiallo,    82    Ark.    289,    101    S.    W.    412. 

Georgia. — Central,  etc.,  R.  Co.  v.  Brown, 
113  Ga.  414,'  38  S.  E.  989,  84  Am.  St.  Rep. 
250;  Wolfe  V.  Georgia,  R.,  etc.,  Co.,  2 
Ga.  App.  499,  58  S.  E.  899;  Savannah 
Elect.  Co.  V.  Wheeler,  128  Ga.  550,  58  S. 
E.  38,  10  L.  R.  A.,  N.  S.,  1176. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  103  111.  546,  43  Am.  Rep.  33,  affirm- 
ing  9   111.   App.   250. 

Indiana. — Citizens'  St.  R.  Co.  v.  Wil- 
loeby,  15  Ind.  App.  312,  43  N.  E.  1058, 
58   Am.    &   Eng.   R.   Cas.    485. 

Iowa. — McKinley  v.  Chicago,  etc.,  R. 
Co.,   44   Iowa   314,   24   Am.   Rep.   748. 

Kentucky. — Winnegar  v.  Central,  etc., 
R.  Co.,  85  Ky.  547,  4  S.  W.  237,  34  Am. 
&  Eng.  R.  Cas.  46S,  9  Ky.  L.  Rep.  156; 
Williams  v.  Pullman  Palace  Car  Co.,  40 
La.  Ann.  417,  4  So.  85,  33  Am.  &  Eng. 
R.    Cas.    414,    8    Am.    St.    Rep.    538. 

Maine. — Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202,  2  Am.  Rep.  39;  Hanson 
V.  European,  etc.,  R.  Co.,  62  Me.  84,  16 
Am.   Rep.   404. 

Missouri. — Keen  v.  St.  Louis,  etc.,  R. 
Co.,   129   Mo.   App.   301,   108   S.   W.   1135. 

New    York. — Stewart   v.    Brooklyn,    etc., 


R.  Co.,  90  N.  Y.  588,  12  Am.  &  Eng.  R. 
Cas.   137,   43   Am.   Rep.   185. 

Tennessee. — Memphis  St.  R.  Co.  v. 
Shaw,    110   Tenn.   467,   75   S.   W.   713. 

Texas. — Dillingham  v.  Anthony,  73 
Tex.  47,  11  S.  W.  139,  37  Am.  &  Eng.  R. 
Cas.  1,  15  Am.  St.  Rep.  753,  3  L.  R.  A. 
634;  International,  etc.,  R.  Co.  v.  Kentle, 
2  Texas  App.  Civ.  Cas.,  §  303;  Galveston, 
etc.,  R.  Co.  V.  McMonigal  (Tex.  Civ. 
App.),  35  S.  W.  341;  Texas,  etc.,  R.  Co. 
V.  Edmond  (Tex.  Civ.  App,),  39  S.  W. 
518;  St.  Louis,  etc.,  R.  Co.  v.  Johnson, 
29   Tex.    Civ.   App.   184,   68   S.   W.   58. 

West  Virginia. — Smith  v.  Norfolk,  etc., 
R.    Co.,   48   W.    Va.   69,   35   S.   E.   834. 

Wisconsin. — Croaker  v.  Chicago,  etc., 
R.  Co.,  36  Wis.  657,  17  Am.  Rep.  504. 

Assault  by  conductor. — A  railroad  com- 
pany is  liable  as  a  trespasser  to  a  pas- 
senger for  an  unjustifiable  assault  ma(ie 
upon  him  by  the  conductor  of  the  train, 
the  conductor  being  engaged  in  the  com- 
pany's business  and  in  the  conduct 
thereof  making  such  assault.  Savannah 
Elect.  Co.  V.  Wheeler,  138  Ga.  550,  554,  58 
S.   E.  38,  10  L.  R.  A.,  N.  S.,  1176. 

In  Western,  etc.,  Railroad  v.  Turner, 
72  Ga.  292,  53  Am.  Rep.  843,  it  was  held 
that  when  a  conductor  maliciously  as- 
saulted one  who  was  treating  with  him 
for  passage,  he  was  acting  in  the  prose- 
cution and  scope  of  the  company's  busi- 
ness, and  it  was  liable.  Savannah  Elect. 
Co.  TJ.  Wheeler,  128  Ga.  550,  58  S.  E.  38, 
10  L.   R.  A.,   N.   S.,   1176. 

36.  Negligence  immaterial. — St.  Louis, 
etc.,  R.  Co.  V.  Johnson,  68  S.  W.  58,  39 
Tex.   Civ.  App.  184. 

37.  Neuer  v.  Metropolitan  St.  R.  Co., 
143    Mo.   App.   402,   127   S.   W.   669. 

38.  Carrier  and  third  persons  joint  tres- 
passers.— Central,  etc.,  R.  Co.  v.  Brown, 
113  Ga.  414,  38  S.  E.  989,  84  Am.  St.  Rep. 
250. 

39.  What  constitutes  assault. — Friar  v. 
Orange,  etc.,  R.  Co.,  45  Tex.  Civ.  App. 
564,   101    S.   W.   274. 
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§  2571.  Assaults  within  the  Scope  of  the  Employment. — In  consequence 
of  the  duties  which  carriers  owe  to  passengers,  the  liability  of  the  carrier  to  a 
passenger  for  assaults  by  servants  must  be  at  least  as  extensive  as  would  be  its 
liability  to  third  persons  to  whom  it  owes  no  contractual  duties,  so  that  there  can 
be  no  question  but  that  the  carrier  is  liable  for  a  wrongful  assault  committed  by 
the  servant  in  the  line  of  his  duty  or  which  is  within  the  scope  of  his  employ- 
ment.'"' 

§§  2572-2584.  Assaults  Outside  the  Scope  of  the  Employment— 
§  2572.  In  General. — But  there  is  considerable  conflict  of  opinion  as  to 
whether  the  carrier  is  liable  where  the  act  is  not  within  the  servant's  "scope  of 
employment"  or  "line  of  duty." 

§  2  573.  Minority  Rule. — In  some  cases  the  rule  which  obtains  in  the  law 
of  master  and  servant  to  limit  the  master's  liability  to  third  persons  is  applied 
as  between  carriers  and  passengers  and  it  is  held  that,  to  charge  the  carrier 
with  liability,  the  assault  must  be  within  the  scope  of  the  servant's  employment 
or,  as  the  rule  is  sometimes  expressed,  in  the  line  of  his  duty.*^  Then,  too,  in 
a  number  of  cases  where  the  particular  assault  complained  of  was  clearly  within 
the  scope  of  the  servant's  employment,  the  courts  have  favored  this  view  in 
dicta.*  ^  But  it  is  doubtful  whether  any  support  is  afforded  this  view  by  the  many 
cases  in  which,  while  it  is  apparently  favored,  the  terms  "scope  of  employment" 
and  "line  of  duty"  are  used  in  a  loose  sense  so  that  possibly  nothing  more  is 
meant,  and  certainly  nothing  more  is  really  held,  than  that  the  carrier  is  not  lia- 
ble for  the  acts  of  the  servant  when  he  is  off  from  the  duties  of  his  employment, 
and  is  not  engaged  in  executing  the  carrier's  contract  of  transportation,  in  other 
words  when  the  act  is  not  done  in  the  course  of  the  servant's  employment.** 


40.  Alabama. — Lampkin  v.  Louisville, 
etc.,  R.  Co.,  106  Ala.  287,  17  So.  448,  2 
Am.  &  Eng.  R.  Cas.,  N.  S.,  435. 

Georgia. — Western,  etc.,  Railroad  v. 
Turner,  72  Ga.  292,  28  Am.  &  Eng.  R. 
Cas.    455,    53   Am.    Rep.    843. 

Iowa. — McKinley  v.  Chicago,  etc.,  R. 
Co.,    44    Iowa   314,   24   Am.    Rep.   748. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Henry,  65  Kan.  715,  41  Pac^  953,  3  Am. 
&  Eng.  R.  Cas.,  N.  S.,  418,^39  h.  R.  A. 
465. 

Kaniuckv. — Winnegar  v.  Central,  etc., 
R.  Co.,  85"  Ky.  547,  9  Ky.  L.  Rep.  156,  4 
S.  W.   237,   34  Am.   &   Eng.   R.   Cas.  463. 

Massachusetts.  — ■  Ramsden  v.  Boston, 
etc.,  R.  Co.,  104  Mass.  117,  6  Am.  Rep. 
300. 

A  carrier  is  liable  for  a  wrongful  as- 
sault upon  a  passenger  by  a  brakeman, 
at  least  while  such  brakeman  is  acting 
within  the  line  of  his  employment. 
Morey  v.  Chicago,  etc.,  R.  Co.,  119  Pac. 
544,    86    Kan.    73.* 

A  conductor  is  in  charge  of  a  street 
car  and  authorized  to  do  such  things 
and  use  such  means  as  will  facilitate 
and  promote  the  business  for  which  he 
is  employed,  the  character  of  which  will 
vary  according  to  the  nature  of  the  duty 
to  be  performed  and  the  attending  cir- 
cumstances; and  the  company  employ- 
ing him  is  liable  for  his  wrongful  act 
while  so  engaged.  Holland  v.  Colum- 
bus R.  Co.,  12  O.  D.  N.  P.  690. 
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42.  McGilvray  v.  West  End  St.  R.  Co., 
164  Mass.  123,  41  N.  E.  116;  Little  Miami 
R.  Co.  V.  Wetmore,  19  O.  St.  110,  2  Am. 
Rep.  373.  '  And  see  Central  R.  Co.  v. 
Peacock,  69  Md.  357,  14  Atl.  709,  9  Am. 
St.  Rep.  435. 

A  carrier  is  not  ordinarily  respon- 
sible for  the  tortious  acts  of  its  serv- 
ants when  not  engaged  in  their  assigned 
and  appropriate  duties.  Marks  v. 
Alaska  Steamship  Co.  (Wash.),  137  Pac. 
1101. 

43.  New  Jersey  Steamboat  Co.  v. 
Brockett,  131  U.  S.  637,  30  L.  Ed.  1049,  7 
S.  Ct.  1039;  Texas,  etc.,  R.  Co.  v.  Wil- 
liams, 62  Fed.  440,  10  C.  C.  A.  463;  Lamo- 
kin  V.  Louisville,  etc.,  R.  Co.,  106  Ala. 
287,  17  So.  448,  2  Am.  &  Eng.  R.  Cas.,  N. 
S.,  435;  Pick  v  Chicago,  etc.,  R.  Co.,  6^ 
Wis.  469,  33  N.  W.  537,  34  Am.  &  Eng. 
R.    Cas.   378,   60  Am.   Rep.   878. 

44.  The  liability  of  a  carrier  for  in- 
juries to  a  passenger  from  an  assault 
committed  by  an  inspector  depended 
on  whether  the  inspector  at  the  time  of 
the  assault  was  acting  within  the  scope 
of  his  employment.  Goodwin  v.  Cincin- 
nati Tract.  Co.,  175  Fed.  61,  99  C.  C. 
A.    661. 

A  carrier  is  not  liable  for  an  assault 
on  a  passenger  by  an  agent  or  employee, 
unless  the  assault  was  committed  while 
the  agent  or  employee  was  acting  within 
the   scope   of   his   employment.      Philadel- 
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Thus,  in  one  case/^  the  court,  after  declaring  the  general  rule  that  "when  the 
employee  committing  the  injury  is  not  at  the  time  executing  the  employer's  busi- 
ness, or  not  acting  within  the  scope  of  his  employment,  the  employer  is  not 
responsible,"  illustrates  the  meaning  of  this  by  saying:  "If  one  driving  the  cars 
for  the  corporation  should  leave  the  car,  and  beat  or  abuse  one  on  the  sidewalk, 
the  company  would  not  be  responsible."  And  when  the  terms  "scope  of  em- 
ployment" or  "line  of  duty"  are  not  used  at  all,  but  it  is  merely  required  that 
the  assault  should  have  been  committed^by  the  servant  in  the  "course  of  his  em- 
ployment" it  can  hardly  be  contended  tliat  the  view  under  discussion  is  favored; 
for  the  expression  "course  of  employment,"  instead  of  being  equivalent  to  "line 
of  duty"  or  "scope  of  employment,"  may  be  used  in  expressing  nothing  more 
than  the  idea  that  the  carrier  is  not  liable  when  the  servant,  at  the  time  of  the 
assault,  is  not  engaged  in  executing  the  contract  of  transportation.*"  It  should 
be  noted,  too,  that  some  of  the  cases  in  which  the  "scope  of  employment  limitation 
of  the  carrier's  liability  to  passengers  is  favored,  the  distinction  between  the 
duties  which  a  master  owes  third  persons  and  the  duties  of  a  carrier  to  pas- 
sengers is  ignored  and  the  decision  is  rested  upon  cases  involving  the  right  of 
a  third  person,  to  whom  the  master  owed  no  contractual  or  other  special  duty 
to  recover  for  the  wilful  act  of  a  servant.*''  On  the  whole,  when  the  cases  are 
carefully  analyzed,  it  will  be  found  that  the  authority  in  favor  of  the  scope  of 
employment  limitation  of  the  carrier's  liability  to  passengers  for  assaults  by  a 
servant  is  very  slight  in  comparison  with  the  authority  by  which  it  is  rejected. 

§§  2574-2576.  Prevailing  Rule— §  2574.  In  General.— According  to 
the  best  considered  and  larger  number  of  cases  the  liability  of  carriers  to  their 
passengers  is  not  to  be  determined  by  the  principles  which  control  in  defining 
their  liability  to  third  persons  to  whom  they  owe  no  contractual  obligations,  as 
passenger  carriers.  In  the  latter  case  the  liability  of  the  carrier  is  merely  that  of 
a  master  or  principal  for  the  acts  of  his  servants  or  agents,  but,  since  carriers 
and  their  passengers  are  not  strangers  who  bear  no  other  relation  to  each  other 
than  one  citizen,  merely  as  such,  bears  to  another,  the  principles  of  law  which 
are  applicable  in  litigations  growing  out  of  the  relations  of  principal  and  agent 
and  master  and  servant  do  not  fully  define  the  rights,  duties  and  liabilities  of 

phia,    etc.,    R.    Co.    v.    Crawford,    77    Atl.  the  servant  within  the  scope  of  the   em- 

278,  112  Md.  508.  ployment.        Blomsness     v.    Puget   Sound 

A    earner ^  must     protect    a    passenger,  VMzt.    Railway,    92    Pac.    414,    47    Wash, 

and,    if   he    is   unjustifiably   assaulted,    ar-  ggo    y!  L.  R.  A.    N.  S.    763 

rested,    or    imprisoned     by    the     carrier's  .'_   ^-.j-               '     o     I     i    \       -n    r^       o. 

servants     or    agents   while    acting    within  i^*^-,^'T#^'  T    P         A«    ^  Q    w"-^,, 

the    scope    of    their    duty,    the    carrier    is  f/\^*^'o^  J-^'  ^-   ^^^-  }^J'  ^  ^-  ^-  ^'"' 

liable.       Tolchester     Beach     Imp.   Co.   ^.  ^^  ^""^  ^  ^ng.  R.  Cas.  462. 

Scharnagl,  65  Atl.  916,  105  Md.  199.  46.    See      the    case    of      Rosenkovitz    v. 

The  liability  of  a  carrier  for  injuries  to  United  R.,  etc.,  Co.,  108  Md.   306,  70  Atl. 

passengers  by  the  torts  of  emplbyees  are  10?,    wherem    it    was    held    that    a    street 

no   exception   to   the   general   rule-  that   a  railway   company  is   liable   for   an   assault 

master  is  not  responsible  for  the  wrong-  on   a  passenger     committed     by   its   con- 

ful  act  of  his  servant,  unless  that  act  be  ductor    while    executing    the    contract    of 

done   in    execution    of    the    authority,    ex-  transportation. 

press    or    implied,    given    by    the    master.  47.   Thus,    in    Moore   if.    Columbia,    etc., 

Beyond  the  scope  of  his  employment,  the  R.  Co.,  38  S.  C.  1,  16  S.  E.  781,  it  was  held 

servant    is    as    much    a    stranger      to     his  that    a    railroad    company    is    liable    to    a 

master  as   any  third   person,   and   the   act  passenger    for    an    assault   by    one    of   its 

of  the  servant  not  done  in  the  execution  servants    only   when    the    assault   is    com- 

of  the  service  for  which  he  was  engaged  mitted    while    the    servant    is    in    the    dis- 

can    not   be    regarded    as    the    act    of   the  charge  of  the   services  which  he  owes  to 

master.     Little  Miami  R.  Co.  v.  Wetmore,  the   company   and  in   the  line   of  his   em- 

19  O.   St.   110,  2  Am.  Rep.  373;   O'Neil  v.  ployment,  and  the  only  authority  cited  in 

Baltimore,  etc.,  R.   Co.,   2  O.  C.   C.  504,  1  support  of  the  proposition  is  the  case  of 

O.   C.   D.   610.  Cobb   V.   Columbia,   etc.,   R.   Co.,   37   S.   C. 

The   contract   of   a   carrier   is   to   safely  194,  15  S.  E.  878,  which  was  an  action  by 

carry   its    passengers    and    to    compensate  a    person    to    whom    the    defendant    owed 

them  for  all  tortious  injuries  inflicted  by  no  duty  as  a  carrier  of  passengers. 
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common  carriers  and  their  passengers.  The  application  of  these  principles  in 
actions  by  passengers  against  carriers  for  the  torts  of  their  servants  ignores  the 
high  degree  of  care  imposed  upon  common  carriers  in  the  transportation  of 
persons. *8  To  give  full  scope  and  effect  to  the  obligations  assumed  by  carriers 
towards  passengers  and  to  the  rights  and  duties  which  the  relation  of  carrier  and 
passenger  creates  and  implies,  the  tendency  of  the  later  authorities  is  to  hold  the 
carrier  liable  for  the  assault  of  a  servant  upon  a  passenger  even  though  the  act 
was  not  within  the  servant's  "scope  of  employment"  or  "line  of  duty,"  in  the 
sense  in  which  these  terms  are  used  in  the  law  of  master  and  servant  to  limit  the 
master's  liability  to  third  persons  for  the  torts  of  his  servants.*^  In  effect,  these 
cases  hold  the  carrier  liable  for  every  act  of  violence  upon  a  passenger  by  the  car- 
rier's servant  while  the  servant  is  engaged  in  executing  the  contract  of  trans- 
portation,^o  though  the  assault  is  made  wilfully  and  maliciously,  and  in  no  man- 


48.  The  rule  that  the  master  is  not  lia- 
ble for  the  torts  of  the  servant,  unless 
the  act  itself  pertains  to  the  service  for 
which  the  servant  is  employed,  does  not 
apply  to  an  assault  on  a  passenger  by  a 
carrier's  servant,  in  which  case  the  car- 
rier's liability  arises,  not  out  of  the  rela- 
tion of  master  and  servant,  but  out  of 
that  of  carrier  and  passenger;  the  carrier 
being  bound  to  protect  the  passenger 
against  assaults,  not  only  of  its  servants, 
but  of  third  persons.  Shelby  v.  Metro- 
politan St.  R.  Co.,  125  S.  W.  1189,  141 
Mo.  App.  514. 

49.  The  rule  that  a  master  is  not  re- 
sponsible for  acts  of  a  servant  outside 
the  line  of  his  duty,  and  not  in  the  serv- 
ice of  the  master,  does  not  apply  where 
a  railroad  passenger  conductor  inflicts  an 
injury  on  a  passenger,  as  the  extreme 
duty  of  the  conductor,  who  is  the  master 
in  such  case,  is  to  protect  passengers 
from  injury.  St.  Louis,  etc.,  R.  Co.  v. 
Sanderson,   99  Miss.  148,  54  So.  885. 

50.  Acts  of  servants  or  employees  out- 
side scope  of  employment. — New  Orleans, 
etc.,  R.  Co.  V.  Jopes,  143  U.  S.  18,  35  L. 
Ed.  919,  12  S.  Ct.  109,  52  Am.  &  Eng.  R. 
Cas.  447;  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  30  L.  Ed.  1049, 
7  S.  Ct.  1039;  New  York,  etc.,  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  Ed.  627; 
Philadelphia,  etc.,  R.  Co.  v.  Derby,  14 
How.  468,   14   L.   Ed.   502. 

United  States. — Pendleton  v  .  Kinsley, 
3  Cliff.    416,  ,Fed.  Cas.  No.  10,922. 

Alabama. — While  the  earlier  '  Alabama 
cases  distinctly  favor  the  scope  of  em- 
ployment limitation  Eampkin  v.  Louis- 
ville, etc.,  R.  Co.,  106  Ala.  287,  17  So. 
448,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  425; 
Goodloe  V.  Memphis  etc.,  R.  Co.,  107 
Ala.  233,  18  So.  166,  2,  9  L.  R.  729,  3  Am. 
&  Eng.  R.  Cas.,  N.  S.,  444,  54  Am.  St. 
Rep.  67,  the  principal  case  places  the  su- 
preme court  of  Alabama  in  line  with  the 
cases  in  which  the   limitation   is   rejected. 

Georgia. — East  Tennessee,  etc.,  R.  Co. 
V.  Fleetwood,  90  Ga.  23,  15  S.  E.  778; 
Brunswick,  etc.,  R.  Co.  v.  Moore,  101  Ga. 
684,  28  S.  E.  1000;  Bennett  v.  Central, 
etc.,  R.  Co.,  6  Ga.  App.  185,  64  S.  E. 
700;    Gasway   v.   Atlanta,   etc.,   R.   Co.,   58 


Ga.  216;  Peeples  v.  Brunswick,  etc.,  R. 
Co.,  60  Ga.  381;  Western,  etc.,  Railroad 
V.  Turner,  72  Ga.  292,  53  Am.  Rep.  843, 
28  Am.  &  Eng.  R.  Cas.  455;  Central,  etc., 
R.  Co.  V.  Brown,  113  Ga.  414,  38  S.  E. 
989,  84  Am.  St.  Rep.  250;  Central  R.  Co. 
V.  Gleason,  69  Ga.  200;  Georgia  R.  Co.  v. 
Newsome,  60  Ga.  493;  Savannah  Elect. 
Co.  V.  Hodges,  6  Ga.  App.  470,  65  S.  E. 
322. 

Indiana. — Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  N.  E.  85;  Indianapolis  Union 
R.  Co.  V.  Cooper,  6  Ind.  App.  303,  33  N. 
E.    219. 

Massachusetts. — A  carrier,  being  bound 
to  carry  its  passenger  safely  and  properly, 
and  to  treat  him  respectfully,  is  liable  for 
an  unjustifiable  assault  committed  on  the 
passenger,  either  by  strangers  or  by  the 
carrier's  servant,  though  the  assault  by 
the  servant  is  not  within  the  scope  of  his 
duty.  Jackson  v.  Old  Colony  St.  R.  Co., 
206  Mass.  477,  93  N.  E.  725,  30  L.  R.  A., 
N.  S.,  1046,  19  Am.  &  Eng.  Ann.  Cas.  615. 

Nezv  Jersey. — Haver  v.  Central  R.  Co., 
62  N.  J.  L.  282,  41  Atl.  916,  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  261,  72  Am.  St.  Rep.  647, 
43  L.  R.  A.  84. 

New  York. — Dwindle  v.  New  York,  etc., 
R.  Co.,  120  N.  Y.  117,  24  N.  E.  319,  44 
Am.  &  Eng.  R.  Cas.  384,  17  Am.  St.  Rep. 
611,  8  L.  R.  A.  324;  Stewart  v.  Brooklyn, 
etc.,  R.  Co.,  90  N.  Y.  588,  12  Am.  &  Eng. 
R.  Cas.  127,  43  Am.  Rep.  185,  substanti- 
ally overruling  Isaacs  v.  Third  Ave.  R. 
Co.,  47  N.  Y.  132,  7  Am.  Rep.  418. 

North  Carolina. — In  the  case  of  White 
V.  Norfolk,  etc.,  R.  Co.,  115  N.  C.  631,  30 
S.  E.  191,  44  Am.  St.  Rep.  489,  it  was 
held  that  a  carrier  is  liable  for  the  assault 
of  a  servant  upon  a  passenger  although 
the  wrongful  act  was  done  while  the 
servant  was  not  acting  within  the  scope 
of  his  employment. 

And  in  Daniel  v.  Petersburg  R.  Co., 
117  N.  C.  593,  33  S.  E.  327,  4  L.  R.  A., 
N.  S.,  485,  this  proposition  is  distinctly 
favored  by  Avery,  J.,  who,  in  a  concur- 
ring opinion,  said:  "The  correctness  of 
the  ruling  in  the  court  below  depends, 
not  upon  the  general  principles  govern- 
ing the  liability  of  the  master  for  the 
torts  of  his  servant,  but  upon  the  nature, 
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ner  connected  with  the  discharge  of  the  servants'  duties, ^^  but  merely  from  per- 
sonal motives  of  resentment  or  desire  for  mischief. ^^  Where  other  servants  of 
the  carrier  are  present  it  is  the  carrier's  duty,  through  them,  to  protect  the  pas- 
senger from  assault,  and  it  is  responsible  for  their  failure  to  do  so.s^ 

§   2575.  Limitation  of  the  Rule. — The  general  rule  which  has  been  stated 
above  is  to  be  understood  with  the  limitations  that,  in  order  to  charge  the  car- 


extent,  and  duration  of  the  duty  of  pro- 
tection which  is  implied  in  contracts  for 
the  carriage  of  passengers.  From  the 
inception  of  the  relation  between  them, 
until  it  ends,  the  law  imposes  upon  the 
carrier  the  duty  of  protecting  his  passen- 
ger absolutely  against  his  own  servants, 
and  qualifiedly  against  all  other  persons. 
Though  the  conduct  of  the  employee  or 
officer  in  doing  violence  to  the  passenger 
may  be  wholly  unauthorized,  beyond  the 
scope  of  his  authority,  and  even  wilful 
and  malicious,  the  obligation  to  respond 
in  damages  for  any  injury  done  still  rests 
upon  the  principal  just  as  fully  as  it 
would  had  the  master  commanded  or  en- 
couraged   the      commission      of    the    act." 

And  again  in  Williams  v.  Gill,  122  N. 
C.  967,  29  S.  E.  879,  Montgomery,  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"Where  the  relation  of  carrier  and  pas- 
senger exists,  the  conduct  of  an  employee 
of  the  carrier  in  inflicting  violence  on 
the  passenger,  though  the  act  be  outside 
of  the  scope  of  his  authority,  or  even 
wilful  and  malicious,  subjects  the  carrier 
to  liability  in  damages  just  as  fully  as  if 
the  carrier  had  encouraged  the  commis- 
sion of  the  act."  But  in  the  separate 
opinion  delivered  in  this  case  by  Fail- 
cloth,  C.  J.,  it  is  pointed  out  that  this 
'■  is  merely  a  dictum.  It  is  questionable, 
however,  whether  the  further  contention 
by  the  learned  chief  justice  that  the  prop- 
osition was  rejected  in  Daniel  v.  Peters- 
burg R.  Co.,  117  N.  C.  593,  23  S.  E.  327, 
4  L.  R.  A.,  N.  S.,  485,  is  sustainable;  for, 
according  to  the  opinion  of  the  court, 
delivered  by  the  learned  chief  justice 
himself,  the  plaintiff  in  that  case  had 
ceased  to  be  a  passenger  at  the  time 
when  he  was  assaulted. 

It  is,  therefore,  submitted  that  not  only 
the  weight  of  dicta  but  actual  authority 
in  North  Carolina  supports  the  view  that 
a  carrier  is  liable  for  the  assaults  of  a 
servant  upon  a  passenger  without  regard 
to  whether  the  act  of  the  servant  is,  in 
the  proper  sense  of  the  term,  within  the 
scope  of  his  employment.  And  it  seems 
that  some  additional  support  for  this 
proposition  may  be  found  in  the  cases 
which  hold  that  a  carrier  is  liable  for  a 
wrongful  ejection  by  an  employee  who 
has  nothing  to  do  with  ejecting  passen- 
gers. See  Savannah,  etc.,  R.  Co.  v.  God- 
kin,  104  Ga.  655,  30  S.  E.  378,  69  Am.  St. 
Rep.   187. 

Tennessee. — In  Springer  Transp.  Co.  v. 
Smith,  84  Tenn.  (16  Lea)  498,  1  S.  W. 
280,  the  court  apparently  favors  the  view 


that  the  carrier  is  liable  although  the  as- 
sault is  not  within  the  scope  of  the  serv- 
ant's employment.  But  perhaps  these  ex- 
pressions should  be  regarded  merely  as 
dicta  for  the  reason  that,  in  view  of  the 
facts  of  the  case,  it  seems  that  the  court 
might  properly  have  held  that  the  act  of 
the  servant  was  within  the  scope  of  h's 
employment. 

Texas. — Dillingham  v.  Anthony,  73  Tex. 
47,  11  S.  W.  139,  37  Am.  &  Eng.  R.  Cas. 
1,  15  Am.  St.  Rep.  753,  3  L.  R.  A.  634; 
Houston,  etc.,  R.  Co.  v.  Washington 
(Tex.  Civ.  App.),  30  S.  W.  719;  Galves- 
ton, etc.,  R.  Co.  V.  McMonigal  (Tex.  Civ. 
App.),  25  S.  W.  341. 

51.  Dillingham  v.  Anthony,  73  Tex.  47, 
11  S.  W.  139,  3  L.  R.  A.  634,  15  Am.  St. 
Rep.  753,  37  Am.  &  Eng.  R.  Cas.  1. 

Where  an  employee  of  a  carrier  warned 
plaintiff,  waiting  on  a  station  platform, 
not  to  push  or  he  would  smash  his  head, 
and  plaintiff  told  him  to  go  ahead  and  do 
it,  whereupon  the  employee  knocked 
plaintiff  down,  the  carrier  is  liable  for 
the  employee's  acts,  and  can  not  avoid 
liability  on  the  plea  that  they  were  not 
within  the  scope  of  his  employment. 
Brewster  v.  Interborough  Rapid  Transit 
Co.,  123   N.  Y.  S.  992,  68  Misc.  Rep.  348. 

1  he  duty  of  a  carrier  to  carry  passen- 
gers safely  and  expeditiously,  and  to 
conserve,  by  every  reasonable  means,  the 
convenience,  comfort,  and  peace  of  the 
passengers,  rests  on  its  agents,  who  must 
protect  each  passenger  from  bodily  dis- 
comfort, insult,  indignities,  and  personal 
violence,  and  though  the  act  of  an  agent 
breaching  such  duty  is  one  which  bears 
no  relation  to  the  duty  of  the  carrier,  and 
is  not  connected  as  an  incident  to  the 
discharge  of  any  duty,  the  carrier  is  liable 
because  of  a  violation  of  the  duty  it 
owes  to  passengers.  Baltimore,  etc.,  R. 
Co.  V.  Davis,  44  Ind.  App.  375,  89  N.  E. 
403. 

52.  Galveston,  etc.,  R.  Co.  v.  Bean,  45 
Tex.    Civ.   App.   52,   99   S.   W.   721. 

53.  Duty  of  other  servant. — Houston, 
etc.,  R.  Co.  V.  Batchler,  37  Tex.  Civ.  App. 
116,   83   S.   W.   902. 

Carriers  are  not  liable  for  assaults 
committed  by  their  servants  outside  of 
the  servants'  scope  of  employment,  un- 
less the  assaults  could  have  been  antici- 
pated and  prevented  by  due  care.  Hous- 
ton, etc.,  R.  Co.  V.  Bush,  104  Tex.  26,  133 
S.  W.  245,  33  L.  R.  A.,  N.  S.,  1201,  re- 
versing judgment  (Tex.  Civ.  App.),  123 
S.  W.  201. 
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rier  with  liability,  the  servant  must,  at  the  time  of  the  assault,  be  acting  in  the  ■ 
course  of  his  employment.^*    Of  course,  if  the  servant  at  the  time  of  the  assault 
is  not  employed  in  executing  the  contract  of  transportation  the  carrier  will  not- 
be  liable.     And  the  question  of  whether  he  was  in  the  performance  of  duty  as' 
an  agent  of  the  carrier  at  that  tiriie  is  for  the  jury.^o 

§  2576.  Application  of  the  Rule. — The  application  of  this  rule  is  well  il- 
lustrated by  cases  involving  the  liability  of  carriers  for  assaults  by  servants  upon 
female  passengers.  For  example,  a  railroad  company  has  been  held  responsible 
for  an  unlawful  assault  by  its  conductor  in  forcibly  kissing  a  woman  passen- 
ger.58  A  railroad  company  has  been  held  liable  for  an  assault  by  its  baggage 
master,  with  intent  to  commit  rape,  upon  a  woman,  while  she  was  being  carried 
as  a  passenger  upon  one  of  its  trains, '^''^  and  for  a  similar  assault  by  its  station 
agent  upon  a  woman  passenger  while  she  was  waiting  in  the  station  for  a  train. ^s 
It  has  been  very  properly  said  that  the  carrier's  duty  to  protect  female  passengers 
from  indecent  assaults  by  its  servants  should  not  be  frittered  away  by  nice  ques- 
tions as  to  whether  the  servants  were  acting  within  the  scope  of  their  authority.^" 

Forcible  Expulsion  of  Passenger  by  Brakeman  without  Authority  to 
Expel. — A  railroad  company  has  been  held  liable  for  an  assault  by  a  brakeman 
in  ejecting  a  passenger  even  though  the  brakeman  had  no  authority  to  eject  pas- 
sengers.^" And  if  a  passenger  is  forcibly  expelled  and  removed  from  a  train 
by  the  brakeman,  the  liability  of  the  carrier  could  rest  on  the  proposition  that 
the  forcible  expulsion  embraces  an  assault  from  which  the  carrier  rests  under 
the  duty  of  protecting  the  passenger.^^ 

Assault  by  Servant  Engaged  in  Collecting  Fares. — Where  the  clerk  of 
a  steamboat  refused  a  tender  of  an  amount  larger  than  the  fare,  and,  in  con- 
sequence of  a  refusal  of  the  passenger  to  pay  the  exact  amount,  assaulted  him, 
it  was  held  that  the  act  of  the  clerk  was  done  in  the  course  of  his  employment  and 
that  the  carrier  was  liable.*^ 

Assault_  Commenced  on  Car.— Where  a  conductor  attacks  a  passenger  be- 
fore he  alights  from  the  car  and  continues  the  assault  after  the  passenger  has 
left  the  car,  the  carrier  is  liable  not  only  for  the  initial  assault  but  for  the  con- 
sequences following  therefrom  in  natural  sequence  and  as  a  part  of  one  con- 
tinuous transaction.*^  Thus,  a  street  railway  company  has  been  held  liable  for 
the  assault  of  its  conductor  upon  a  passenger  on  a  car  and  afterwards  repeated 
at  the  office  of  the  company  when  the  passenger  went  there  to  make  complaint.^* 

Assault  While  Alighting. — A  street  railway  company  owes  to  a  passenger 
the  duty  of  protecting  him,  while  the  relation  exists,  from  assault  by  its  em- 
ployees and  strangers.  This  duty  continues  during  the  passage  and  also  while  the 
passenger  is  alighting,  and  until  the  act  of  alighting  has  been  entirely  accom- 
plished. So  if  a  passenger,  while  in  the  act  of  alighting,  is  assaulted  by  a  con- 
ductor, who  follows  him  off  the  car,  and  kills  him  in  an  altercation  on  the  street, 
the  company  is  liable.' ^ 

54.  Pendleton  v.  Kinsley,  3  Cliff.  416,  61.  Expulsion  embracing  assault. In- 
Fed.    Cas.   No.    10,922.                                              ternational,    etc.,    R.    Co.   v.   Anderson,    15 

55.  Dwindle  v.  New  York,  etc.,  R.   Co.,       Tex.   Civ.  App.   180,   53   S    W    606 

120   N.   Y.    117,   24   N.   E.   319,   44   Am.    &  62.    Pendleton    v.    Kinsley,    3    Cliff    416 

Eng.  R.   Cas.  384,   17  Am.  St.  Rep.  611,  8  Fed.    Cas.   No.    10,932. 

L.    R.   A.   224.  63.  Assault     commenced     on  car. — Ala- 

56.  Croaker  v.  Chicago,  etc.,  R.  Co.,  36  bama,  etc.,  R.  Co.  v.  Sampley  169  Ala 
Wis.   657,   17   Am.   Rep.   504.  372,    53    So.    142. 

57.  Savannah,  etc.,  R.  Co.  v.  Quo,  103  64.  Savannah  St.,  etc.,  R.  Co  v  Bryan 
Ga.  125,  39  S.  E.  607,  68  Am.  St.  Rep.  86  Ga.  313,  12  S.  E.  307,  22  Am  St  Rep' 
85,   40   L.   R.   A.  483.  464. 

58.  St  Louis,  e'c,  R.  Co.  v.  Griffith,  12  65.  Assault  while  alighting. — Savannah 
Tex.   Civ.  App.   631.  35   S.  W.   741.  Elect.   Co.   v.   McCants,    130   Ga.   741,   746, 

59.  Birmingham   R.   etc.,   Co.  v.   Parker,  61  S.  E.  713. 

161  Ala.   248,  50  So.   55.  The   court   did   not   err   in   overruling  a 

60.  Wabash  R.  Co.  v.  Savage,  110  Ind.  general  demurrer  to  the  petition,  it  ap- 
156,  9  N.  E.  85.  pearing  that  the  petitioner's   cause  of  ac- 
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§§  2577-2583.  Acts  Which  Are  or  Are  Not  within  Scope  of  Employ- 
ment— §  2577.  In  General. — Since  the  "scope  of  employment"  or  "line  of 
duty"  limitation  of  the  carrier's  liability  to  passengers  for  the  torts  of  servants 
has  not  been  wholly  abandoned,  some  consideration  of  what  acts  are  and  what 
are  not  within  the  scope  of  the  servants'  employment  is  still  necessary.  It  may, 
generally  speaking,  be  said  that,  from  the  moment  the  contract  between  the 
carrier  and  passenger  begins  until  it  ends,  the  official  actions  of  the  servants  of 
the  carrier  touching  the  payment  of  fares,  or  the  manner  in  which  passengers 
shall  conduct  themselves,  or  the  enforcement  of  the  regulations  prescribed  for 
the  conduct  of  the  transportation — in  short  all  intercourse  between  the  servants 
and  passengers,  naturally  and  legitimately  growing  out  of  the  relationship  ex- 
ising  between  them — may  properly  be  said  to  come  within  the  scope  of  their  em- 
ployment,^^  and  it  is  not  necessary  to  allege  that  the  particular  act  was  au- 
thorized by  the  carrier.*'^  But  when  the  employee  goes  clear  out  of  the  scope  and 
range  of  his  employment,  as  where  he  pursues  a  passenger  who  has  alighted 
and  is  proceeding  along  the  platform  leaving  the  station,  and  wantonly  and  ma- 
liciously assaults  him,  the  passenger  can  not  recover  damages  from  the  railroad 
company  for  the  injuries  sustained.** 

§  2578.  Acts  Done  in  Connection  with  Collection  of  Tickets  and 
Fares. — It  has  been  decided  in  a  number  of  cases  that  where  the  servant  is,  at 
the  time  of  the  assault,  engaged  in  taking  up  tickets  or  collecting  fares  he  is  act- 
ing within  the  line  of  his  duty  and  the  carrier  is  liable.®^  The  court  said  in  effect 
that  while  a  conductor  is  engaged  in  collecting  fares,  or  attempting  to  do  so,  or 
in  meeting  any  exigency  or  emergency  naturally  and  necessarily  growing  out  of 
his  duty  to  collect  fares,  his  conduct,  or  the  course  he  pursues  in  performing  that 
duty,  is  within  the  scope  of  his  employment.  In  this  case  a  conductor,  becoming 
involved  in  an  altercation  with  the  plaintiff,  an  employee  of  the  company  who  was 
riding  on  one  of  its  passenger  trains,  while  attempting  to  collect  the  fare,  and 
becoming  enraged  in  consequence  of  an  insulting  remark  by  the  plaintiff,  which 
was  provoked  by  the  conductor's  own  language,  assaulted  him.  It  was  held  that 
the  assault  was  committed  while  the  conductor  was  acting  within  the  scope  of 
his  employment.  And  it  has  been  held  that  where  a  conductor  attempts  to  seize 
articles  in  the  possession  of  a  passenger  to  enforce  the  payment  of  a  fare  the 

tion  arose  from  an  assault  upon  him  by  ing  after  the  train,  assaulted  a  passenger 
the  conductor  and  the  motorman  of  the  whom  he  found  in  a  freight  car  instead- 
defendant  company's  street  car,  upon  of  in  the  passenger  coach  where  he 
which  he  was  a  passenger,  made  under  should  have  been,  tlie  assault  was  com- 
such  circumstances  that  the  jury  would  mitted  within  the  scope  of  the  brake- 
be  authorized  to  find,  should  the  allega-  man's  employment,  and  the  carrier  was 
tions  in  the  petition  be  supported  by  liable  for  his  act.  Keen  v.  St.  L,ouis, 
evidence,  that  the  assault,  though  it  oc-  etc.,  R.  Co.,  108  S.  W.  1125,  139  Mo.  App. 
curred   in   the    street,   was   a   continuation  301. 

of  an  alteration  that  took  place  while  he  a  railroad  was  liable  for  an  assault  on 
was  a  passenger  on  the  car,  and  that,  ^  passenger  in  a  car  standing  at  a  depot 
upon  leaymg  the  car,  he  was  immediately  committed  by  an  employee  of  the  rail- 
pursued  by  the  conductor  and  motorman,  road  whose  duties  as  baggage  master  or 
who  assailed  him  and  inflicted  upon  him  poster  required  him  to  get  freight  and 
severe  personal  injuries  Savannah  Elect.  baggage  on  and  off  cars,  to  check  the 
Co.  V.  McCants,  130  Ga.  741,  61  S.  E.  same,  and  to  do  anything  that  might 
'^^^-      „,      ,              „.,,.          ,-rr    •.         -r,     ,  come  up  about  the  depot.     Houston,  etc., 

66.    Sherley    v.    Billings    (Ky.),   8   Bush  r.   Co.  v.   Bush    (Tex.   Civ.   App.),   133   S. 

147,   8   Am.   Rep.   451;   Baltimore,   etc.,    R.  -w    301 

Co.  V.  Barger,  80  Md.  33,  30  Atl.  560,  45  e-  ivt  j  ..  u  ^u  •  j  rr  ii  j 
Am.  St.  Rep.  319,  26  L.  R.  A.  330;  Rams-  «^-  ^eed  not  be  authorized -Holland 
den  V.  Boston,  etc.,  R.  Co.,  104  Mass.  ^-  Columbus  R.  Co.,  13  O.  D.  N.  P.  690. 
117,  6  Am.  Rep.  200.  See  Texas,  etc.,  R.  68.  Outside  range  of  employment  pur- 
Co.  V.  Kingston,  30  Tex.  Civ.  App.  24,  suing  passenger. — Greb  v.  Pennsylvania 
68  S.  W.  518.  See  post,  "Scope  of  Em-  R-  Co.,  41  Pa.  Super.  Ct.  61,  73. 
ployment,"  §§  2602-2616.  69.   In  Texas,   etc.,  R.   Co.  v.  Williams, 

Where  a  railway  brakeman,  while  look-  62  Fed.  440,  10  C.  C.  A.  463. 
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railroad  company  is  liable  for  the  assault  and  battery.'^"  Where  a  clerk  of  a 
boat  while  engaged  in  the  duty  of  collecting  fares  charged  one  of  the  passen- 
gers with  attempting  to  evade  payment  and,  an  altercation  ensuing,  finally  as- 
saulted him,  it  was  held  that  the  act  of  the  clerk  was  within  the  scope  of  his 
employment  and  that  the  carrier  was  liable. ''^ 

§  2579.  Assault  by  Steward  and  Waiters  on  Steamboat. — Where  a 
passenger  on  a  steamboat  interfered,  by  a  proper  remark,  with  the  rude  treatment 
of  another  passenger,  who  was  his  relative,  by  the  steward  and  the  table  waiters 
and  was  assaulted  by  them,  it  was  held  that  the  act  of  the  servants  was  done  in 
the  course  of  their  employment  and  that  the  master  was  liable. '''^ 

§  2  580.  Assault  by  Baggage  Master. — Where  a  passenger,  while  having 
his  baggage  checked,  abused  the  baggage  master  for  his  delay  and  thereby  pro- 
voked an  assault,  it  was  held  in  an  Ohio  case  that  the  act  of  the  baggage  master 
was  not  done  in  the  execution  or  performance  of  the  service  for  which  he  was 
engaged  and  that  the  railroad  company  was  not  liable. '^^  But  in  a  very  similar 
case  in  North  Carolina  the  question  as  to  whether  the  act  of  the  baggage  master 
was  "in  the  line  of  his  duty  to  his  employer"  was  left  to  the  jury  and  a  finding 
in  the  affirmative  sustained. "^^  It  seems,  however,  that,  as  has  been  shown  above, 
the  supreme  court  of  North  Carolina  is  rather  committed  to  the  view  which  re- 
jects the  scope  of  employment  limitation. 

§  2  581.  Assaults  Committed  after  the  Relation  of  Carrier  and  Pas- 
senger Is  Terminated. — An  assault  by  a  servant  upon  a  person  who  has  ceased 
to  be  a  passenger  is  clearly  outside  of  the  scope  of  the  servant's  employment. '''^ 
And  it  has  been  held  that  a  street-railway  company  was  not  liable  for  an  assault 
by  a  driver  of  one  of  its  cars  upon  a  person  who  had  left  the  car  and  was  walking 
along  the  sidewalk  towards  the  office  of  the  company  with  the  intention  of  re- 
porting the  driver.'^"'  It  has,  however,  been  held  that  if  the  driver  of  a  street  car 
should  abuse  a  passenger,  and,  upon  the  passenger  leaving  the  car  in  consequence 
of  the  abuse,  the  driver  should  pursue  him  and  continue  the  abuse  and  assault 
him,  the  carrier  can  not  escape  liability  on  the  ground  that  the  servant,  in  com- 
mitting the  assault  after  the  passenger  had  left  the  car,  was  not  acting  within 

70.  Ramsden  v.  Boston,  etc.,  R.  Co.,  104  Relation  not  terminated. — In  an  action 
Mass.  117,  6  Am.  Rep.  200.  against  a  street  railway  company  for  as- 

71.  Sherley  v.  Billings  (Ky.),  8  Bush  sault  by  its  employees  upon  a  passenger, 
147,  8  Am.  Rep.  451.  who  alighted  from  the  front   platform  of 

72.  Bryant  v.  Rich,  106  Mass.  180,  8  Am.  a  crowded  car  at  a  transfer  point  and 
Rep.   311.  walked    to    the    rear   platform    to   procure 

73.  Little  Miami  R.  Co.  v.  Wetmore,  19  a  transfer,  the  company  may  not  defeat 
O.  St.  110,  3  Am.  Rep.  373.  recovery   because    the    passenger    fails    to 

74.  Daniel  v.  Petersburg  R.  Co.,  117  N.  show  that  the  company  operated  the  car 
C.  592,  23  S.  E.  327,  i  L.  R.  A.,  N.  S.,  to  which  he  desired  a  transfer,  on  the 
485.  theory  that  he   ceased   to  be   a  passenger 

75.  If,  after  a  passenger  has  reached  when  he  alighted,  since  he  was  entitled 
the  point  of  his  destination,  he  is  as-  to  be  carried  to  the  end  of  the  line,  or  so 
saulted  by  an  employee  of  the  company  far  in  that  direction  as  he  saw  fit  to  re- 
not  acting  within  the  scope  of  his  duties,  main  on  the  car,  and  the  company  be- 
the  company  is  not  liable.  Peeples  v.  came  an  absolute  guarantor  of  his  safety 
Brunswick,  etc.,   R.   Co.,   60   Ga.   281.  against     unjustifiable   assault     by   its   em- 

A   carrier    is    not    liable    for   an    assault  ployees  while  the  contract  of  carriage  was 

committed   on   a   passenger,   after   he   had  in   force,   and  since,  if  the   conductor  had 

left  the  car  at  his  destination,  by  the  car-  refused    a    transfer,    the    passenger    could 

rier's    conductor,    standing   on   the    street,  have   remained   on  the   car   and   continued 

inflicted   out   of  a  spirit   of  vindictiveness  his  ride  to  the  end  of  the  line.     Miller  v. 

arising  out  of  a  prior  altercation  between  Brooklyn   Heights    R.    Co.,    108    N.   Y.    S. 

them  on  the  car.     Jackson  v.  Old  Colony  960,  124  App.  Div.  537. 

St.  R.  Co.,  92  N.  E.  735,  206  Mass.  477,  30  76.   Central   R.    Co.   v.   Peacock,   69   Md. 

L.  R.  A.,  N.  S.,  1046,  9  Am.  &  Eng.  Ann.  357,   14   Atl.   709,   9  Am.   St.   Rep.   435. 
Cas.  615. 
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the  scope  of  his  employment-^"  But  these  cases  are  not  reconcilable  with  the 
case  cited  above  in  which  the  court  refused  to  hold  a  railroad  company  liable  for 
an  assault  by  its  baggage  master.  And  their  value  as  authorities,  defining  scope 
of  employment,  is  weakened  by  the  fact  that,  notwithstanding  the  language  of 
the  court  in  speaking  of  the  servant's  scope  of  employment,  they  seem  to  be 
more  in  line  with  the  authorities  which  reject  the  scope  of  employment  limita- 
tion and  hold  carriers  liable  to  passengers  for  assault  by  employees  while  en- 
gaged in  executing  the  contract  of  transportation. 

Passenger  Carried  by  Destination. — Though  a  passenger's  ticket  may  only 
entitle  him  to  be  carried  to  a  certain  station,  yet  if  he  be  afforded  no  opportunity 
to  alight  at  that  point,  but  is  carried  beyond,  and  there  put  off,  and  in  doing 
so  the  conductor  uses  abusive  language  and  personal  violence,  causing  injury  to 
the  passenger,  he  may  recover.''*  Where  a  passenger  on  a  street  car  falls  asleep, 
and  is  carried  several  blocks  beyond  his  destination,  the  carrier  is  not  liable  for 
an  assault  upon  him  by  servants  on  another  car  in  preventing  him  from  riding 
on  such  car  without  fare  back  to  his  destination,  having  fully  performed  its 
contract  when  it  carried  him  to  his  destination,  after  which  it  was  under  no 
obligation  to  furnish  him  a  return  passage  free  of  charge.'^'' 

§  2  582.  Assault  by  Conductor  upon  Passenger  Who  Has  Alighted  from 
Street  Car. — One  who  had  been  a  passenger  on  a  car  which  had  just  been 
switched  into  the  car  house  was  standing  in  the  street  close  by  the  car  house 
waiting  for  another  car  and,  while  so  doing,  complained  to  the  conductor  of  the 
car  which  he  had  just  left  for  not  informing  him  that  it  was  not  going  through. 
After  some  altercation  the  conductor  assaulted  him.  It  was  held  that  the  as- 
sault was  not  within  the  scope  of  the  conductor's  employment  and  that  the  com- 
pany was  not  liable. *'' 

§  2583.  Accidental  Blow  by  Servants  Engaged  in  Playful  Scuffle.— 

Where  a  passenger  was  injured  by  being  accidentally  pushed  off  a  station  plat- 
form by  servants  of  the  company  who  were  engaged  in  a  playful  scuile,  it  was 
held  that  the  actions  of  the  servants  were  not  in  the  line  of  their  duty  and  that 
the  company  was  not  liable.^^  But  in  connection  with  this  case  it  is  to  be  re- 
membered that  the  supreme  court  of  Alabama  has,  in  the  principal  case,  rejected 
the  scope  of  employment  limitation. 

§  2  584.  Presumption  as  to  Scope  of  Duty.— In  the  absence  of  proof  that 
a  servant,  in  making  an  assault  upon  a  passenger,  was  acting  within  the  line  of 
his  duty,  no  presumptions  will  be  entertained  to  supply  the  absence  of  such 
proof. *2 

§§  2585-2590.  Justifiable   Assaults— §  2  585.  In   General.— It   is  not 

every  assault  by  a  servant  that  gives  to  a  passenger  a  right  of  action  against 
the  carrier.  In  order  to  charge  the  carrier  with  liability  the  servant's  act  must 
be  unlawful.  "It  may  be  generally  affirmed  that,  if  an  act  of  an  employee  be 
lawful,  and  one  which  he  is  justified  in  doing,  and  which  casts  no  personal  re- 
sponsibility upon  him,  no   responsibility  attaches  to  the  employer  therefor."  ^s 

77.  Wise  V.  Covington,  etc.,  St.  R.  Co.,  81.  Goodloe  v.  Memphis,  etc.,  R.  Co., 
91  Ky.  537,  13  Ky.  L.  Rep.  110,  16  S.  W.  107  Ala.  233,  18  So.  166,  39  L.  R.  A.  729, 
351;    Wise    V.    South    Covington,    etc.,    R.       54  Am.  St.  Rep.   67. 

Co.,  17  Ky.  L.  Rep.  1359,  34  S.  W.  894.  82.  Presumption.—  Chicago  City  R.  Co. 

78.  Passenger  carried  by  destination. —      v.  Cooper,  128  111.  App.  528. 

King  V.  Southern  R.  Co.,  128  Ga.  285,  57  83.  New  Orleans,  etc.,  R.  Co.  v.  lopes, 

S.    E.   507.  142  U.   S.   18,   12  S.   Ct.   109,   35   L.    Ed.   919, 

79.  Passenger  asleep — Failure  to  alight      52  Am.  &  Eng.  R.  Cas.  447. 

at   destination. — Brown     v.    Interborough  Passenger  own  act. — Culberson  v.  Em- 
Rapid   Transit   Co.,   107   N.   Y.    S.    629,   56  pire   Coal  Co.,  156  Ala.  416,  47  So.  237. 
Misc.  Rep.  637.  Special  offer.— Where  the  servant  of  a 

80.  McGilvray  v.  West  End.  St.  R.  Co.,  carrier,  acting  as  a  special  police  officer, 
164   Mass.   122,  41  N.   E.   116.  under  St.  1898,  c.  283,  is  not  liable  to  one 
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But  showing  that  plaintiff  was  guilty  of  provoking  conduct  which  falls  short  of 
justifying  a  conductor  in  inflicting  the  injuries  complained  of  is  insufficient  to 
defeat  plaintiff's  entire  cause  of  action.^*  The  fact  that  a  passenger  on  a  rail- 
road train  has  been  drinking  and  is  boisterous,  though  it  may  warrant  his  ex- 
pulsion from  the  train,  if  his  conduct  is  calculated  to  disturb  other  passengers, 
does  not  authorize  an  assault  on  the  passenger  by  the  conductor,*^  even  though 
the  statute  makes  such  an  act  a  misdemeanor,^*'  and  that  the  assault  grew  out  of 
a  mistake  m^de  by  the  conductor  as  to  the  character  of  the  passenger  assaulted, 
in  an  effort  to  protect  another  passenger  from  being  robbed,  is  no  excuse.*''  Nor 
does  the  fact  that  certain  passengers  had  been  pointed  out  to  the  conductor  as 
suspicious  characters  by  the  depot  watchman  excuse  the  railroad  from  liability 
for  a  wrongful  assault  upon  them  by  such  conductor.^s  b^^  where  the  passen- 
ger assaulted  voluntarily  intervened  in  a  quarrel,  as  to  which  the  carrier  owed 
him  no  duty,  the  carrier  is  not  liable  to  him.*^ 

§§  2586-2589.  Acts  Done  in  Self-Defense— §  2586.  In  General.— If 
the  act  of  the  servant  is  done  in  the  just  exercise  of  the  right  of  self-defense, 
no  liability  attaches  either  to  the  servant  or  the  carrier.^"     Where  a  passenger  is 


for  assault  and  battery,  the  carrier  is  ex- 
onerated from  liability.  Horgan  v.  Bos- 
ton Elevated  R.  Co.,  94  N.  E.  386,  308 
Mass.  287. 

84.  Galveston,  etc.,  R.  Co.  v.  La  Prelle, 
S7  Tex.  Civ.  App.  496,  65  S.  W.  488. 
See  post,  "Assaults  Provoked  by  the  Pas- 
senger," §  2591. 

A  conductor  in  charge  of  a  passenger 
train  has  a  right  to  defend  himself  from 
an  attack  by  a  passenger,  but  he  has  no 
right  to  strike  a  passenger  with  a  pistol 
for  the  use  of  abusive  language  toward 
him.  Coleman  v.  Yazoo,  etc.,  R.  Co. 
(Miss.),   43   So.   473. 

85.  Assault  not  justifiable. — St.  Louis, 
etc.,  R.  Co.  V.  Johnson,  68  S.  W.  58,  29 
Tex.  Civ.  App.  184. 

86.  Under  Acts  33d  Gen.  Assem.  1909, 
c.  141,  §  1,  providing  that  any  person  who 
shall  drink  intoxicating  liquor  on  railway 
cars  or  use  profane  language  thereon 
shall  be  guilty  of  a  misdemeanor,  the 
commission  of  such  misdemeanor  by  a 
passenger  does  not  justify  or  excuse  the 
railroad  for  the  act  of  its  conductor  in 
assaulting  or  mistreating  the  passenger. 
Heggen  v.  Fort  Dodge,  etc.,  R.  Co.,  150 
Iowa   313,    130   N.    W.    148. 

87.  Assault  growing  out  of  mistake. — 
Plaintiff  was  rightfully  on  defendant's 
train  as  a  passenger.  The  conductor  in 
charge  of  the  train  mistook  plaintiff  for 
a  suspicious  character,  and  in  the  dis- 
charge of  what  he  considered  his  duty 
in  preventing  plaintiff,  as  he  thought, 
from  robbing  another  passenger,  he  pulled 
him  from  his  seat,  and,  on  a  show  of 
resistance,  struck  him  over  the  head  with 
a  pistol.  Held,  that  the  mistake  of  the 
conductor  did  not  exempt  the  company 
from  liability  for  the  actual  damage  re- 
sulting to  plaintiff  from  the  wrongful  acts 
of  the  conductor.  Texas,  etc.,  R.  Co.  v. 
Graves   (Tex.),  3   Posey  306. 

88.  Texas,  etc.,  R.  Co.  v.  Graves  (Tex.), 
2   Posey   306,    307. 


89.  Plaintiff  was  a  passenger  on  defend- 
ant's car.  The  conductor  quarreled  with 
another  passenger,  plaintiff's  friend,  over 
the  payment  of  fare,  and  the  latter  was 
ejected  from  the  car,  whereupon  he  and 
the  conductor  engaged  in  a  fight  upon 
the  ground;  the  car  being  stopped  at  the 
time.  Plaintiff  knew  not  what  the  fight 
was  about,  but  stepped  out  to  separate 
the  men,  when  the  motorman  took  hold 
of  him  and  knocked  him  down  and 
punched  him.  Subsequently  the  conductor 
charged  plaintiff  in  a  police  court  with 
having  assaulted  him,  and  plaintiff  was 
acquitted.  Held,  that  defendant  was  not 
liable  for  the  motorman's  assault  on  and 
the_  false  charge  against  plaintiff;  his  in- 
juries having  been  occasioned  during  his 
voluntary  intervention  in  a  quarrel,  as  to 
which  defendant  owed  him  no  duty.  Or- 
der 99  N.  Y.  S.  936,  reversed.  Zeccardi 
V.  Yonkers  R.  Co.,  83  N.  E.  31,  190  N.  Y. 
389,   17    L.    R.    A.,    N.    S.,   770. 

90.  Acts  done  by  servant  in  self-de- 
fense.— New  Orleans,  etc.,  R.  Co.  v.  Jopes, 
143  U.  S.   18,  35  L.   Ed.  919,  13  S.  Ct.   109, 

Alabama. — Culberson  v.  Empire  Coal 
Co.,   156  Ala.   416,   47   So.   337. 

South  Carolina. — Moore  v.  Columbia, 
etc.,   R.   Co.,   38   S.   C.   1,   16   S.   E.   781. 

Te.ro.f.— Dallas,  etc.,  St.  R.  Co.  v.  Pettit, 
47   Tex.   Civ.    App.    354,    105    S.    W.   42. 

A  carrier  is  not  liable  for  an  assault 
upon  a  passenger  by  one  of  its  employees 
acting  in  self-defense.  Reed  v.  New  York, 
etc.,  R.  Co.,  103  N.  Y.  S.  19,  116  App, 
Div.   709. 

The  employment  in  which  a  street  car 
conductor  was  engaged  at  the  time  he 
was  charged  to  have  assaulted  a  passen- 
ger did  not  deprive  him  of  the  right  of 
self-defense;  he  being  entitled  if  assaulted 
to  repel  the  assault  and  prevent  injury 
to  himself,  provided  his  defense  did  not 
become  offensive  and  exceed  the  bounds 
of  prevention.  Dallas,  etc.,  St.  R.  Co.  v. 
Pettit,  105  S.  W.  42,  47  Tex.  Civ.  App, 
354. 
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assaulted  by  a  trainman  in  self-defense,  the  high  degree  of  care  which  applies 
to  carriers  in  other  cases  where  passengers  are  injured  does  not  apply.^^  But 
the  servant's  act  must  be  considered  in  the  light  of  his  duty  to  exercise  that  high 
degree  of  care  to  avoid  injury  to  passengers  which  very  cautious  and  prudent 
persons  would  have  exercised  under  the  same  circumstances-^^ 

§§  2587-2589.  What  Constitutes  Self-Defense— §  2587.  In  General. 

■ — And,  according  to  what  is  deemed  to  be  the  better  authority,  the  rules  which 
determine  what  is  self-defense  are  the  same  when  a  carrier's  liability  for  the 
acts  of  its  servants  is  sought  to  be  enforced  as  in  criminal  prosecutions. ^^ 

§  2588.  Circumstances  Justifying  the  Act. — Applying  the  rule  which 
obtains  in  criminal  prosecutions,  if  the  servant  honestly  believes  that  he  is  in  im- 
minent danger  and  has  reasonable  ground  for  such  belief  no  liability  attaches 
to  the  carrier,  and  it  is  immaterial  that  there  was  no  actual  necessity  for  his  act.^* 
But  the  evidence  must  at  least  show  a  present  injury  reasonably  to  be  appre- 
hended, in  order  that  the  company  may  escape  liability  for  an  assault  and  bat- 
tery upon  a  passenger  by  one  of  those  in  charge  of  the  train,  however  abusive 
may  have  been  the  language  or  reprehensible  the  conduct  of  the  passenger.®^ 

§  2589.  Degree  of  Force  Permissible. — In  criminal  prosecutions  it  is  a 
well-settled  general  rule  that  a  defendant  can  not  justify  an  assault  on  the  ground 
that  it  was  made  in  self-defense  if  more  force  than  necessary  was  used.  An  an- 
alogous rule  has  been  applied,  by  some  courts  in  actions  by  passengers  against 
carriers  for  the  assaults  of  their  servants  and  it  has  been  held  that,  while  a  jury 
will  not  be  required  to  nicely  weigh  the  evidence  to  see  whether  greater  force 
than  necessary  was  used,^*  in  order  to  relieve  the  carrier  from  liability  on  the 
ground  that  the  servant  acted  in  self-defense,  such  force  only  must  haye  been  used 
as  the  exigencies  of  the  occasion  required. ^'^  In  other  words,  his  defense  must 
not  become  offensive  and  exceed  the  bounds  of  prevention. ^^  Accordingly,  al- 
though a  servant  has  been  assaulted  or  resisted  in  the  performance  of  a  duty  by 
a  passenger,  if  the  servant  attacks  the  passenger  after  the  assault  or  resistance  is 
at  an  end  and  apparently  will  not  be  renewed,  the  carrier  will  be  liable  for  the 
'battery.98    But  some  courts  have  refused  to  apply  the  rule  which  obtains  in  crim- 

91.  Where  passenger  assaulted  in  self-  only  acted  upon  reasonable  appearance 
defense. — International,  etc.,  R.  Co.  v.  of  danger,  and  used  no  more  violence 
Washington,  54  Tex.  Civ.  App.  166,  117  than  was  reasonably  necessary  to  protect 
S.  W.   993.  himself.        Houston    Elect.      Co.    v.    Park 

92.  How    act   considered. — Dallas,    etc.,  (Tex.   Civ.  App.),  135  S.  W.  229. 

St.    R.    Co.    V.    Pettit,    47    Tex.    Civ.    App.  In   an    action    against   a   carrier   for   an 

354,  105  S.  W.  42.  assault  on  a  passenger,  evidence  held  suf- 

93.  New  Orleans,  etc.,  R.  Co.  v.  Jopes,  ficient  to  show  that  the  force  exercised 
142  U.  S.  18,  12  S.  Ct.  109,  35  L.  Ed.  919,  upon  plaintiff  was  justified  by  actual  or 
52  Am.   &   Eng.   R.   Cas.   447.  apparent     danger     of     defendant's    brake- 

94.  New  Orleans,  etc.,  R.  Co.  v.  Jopes,  man  from  an  unjustified  assault  on  him 
142  U.  S.  18,  12  S.  Ct.  109,  35  E.  Ed.  919,  by  plaintiff.  Friar  v.  Orange,  etc.,  R. 
52  Am.  &  Eng.  R.  Cas.  447.  Co.,    101    S.    W.    274,    45    Tex.    Civ.    App. 

95.  Norfolk,  etc.,  R.   Co.  v.  Brame,  109  564. 

Va.  422,  63  S.  E.  1018.  98.  Defense  must  not  become  offensive. 

Reas.onable     appearance     of     danger.—  —Dallas,  etc.,  St.  R.  Co.  v.  Pettit,  47  Tex. 

Houston    Elect.    Co.    v.    Park    (Tex.    Civ.  Civ.  App.  354,  105  S.  W.  42 

App.),   135   S.  W.   229.  99.    Hanson   v.    European,    etc.,    R.    Co., 

96.  Moore  v.  Columbia,  etc.,  R.   Co.,  38  63   Me.   84,   16  Am.   Rep.   404. 

S.  C.  1,  16  S.  E.  781.  A    difference    of    opinion    having   arisen 

97.  St.  Louis,  etc.,  R.  Co.  v.  Berger,  64  between  plaintiff  and  a  conductor  of  de- 
Ark.  613,  44  S.  W.  809,  10  Am.  &  Eng.  fendant  railroad,  the  former  struck  the 
R.  Cas.,  N.  S.,  235,  39  L.  R.  A.  784,  Bunn,  latter.  The  conductor  did  not  then  re- 
Ch.   J.,   dissenting.  sent   the    assault,    but    went    into    another 

If  a  street  car  passenger  assaulted  the  car,    procured      a    pistol,      returned,    and, 

conductor,    the    company    was    not    liable  without    further      provocation,      assaulted 

for    an    assault    committed    by    the    con-  plaintiff.      Held,   that   the   jury  were   war- 

ductor    m    repelling    such    assault,    if    he  ranted  in  finding  that  the  carrier  had  not 
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inal  prosecutions.  On  the  ground  that  where  the  passenger  so  acts  as  to  dis- 
qualify the  servant  from  properly  performing  his  duty  to  his  master  and  to  the 
public  by  assaulting  him  and  causing  him  to  resort  to  whatever  present  means 
of  defense  he  may  have,  ought  not  to  be  heard  to  complain  of  the  consequences, 
these  courts  have  held  that  where  the  servant  acted  in  self-defense  the  passen- 
ger can  not  recover  of  the  carrier  even  although  excessive  force  was  used.^  But 
whether  the  circumstances  warrant  the  force  and  violence  used  in  an  assault  upon 
a  passenger  by  the  carrier's  servant,  on  the  ground  of  real  or  apparent  danger 
of  death  or  great  bodily  harm,  is  a  question  for  the  ultimate  determination  of 
the  jury,  viewing  the  situation  from  the  standpoint  of  the  servant  at  the  time, 
though  he  must  decide  it  in  the  first  instance  at  the  peril  of  himself  and  his 
master. 2 

§  2  590.  Forcible  Expulsion  of  Passengers. — Another  case  where  the  car- 
rier will  not  be  charged  with  liability  is  where  the  assault  was  committed  while 
ejecting  the  passenger.  If  a  passenger  has  subjected  himself  to  expulsion  and 
only  such  force  as  is  necessary  to  remove  him  is  used,  he  has  no  cause  of  action 
against  the  carrier.^  Although  in  the  enforcement  of  reasonable  regulations  es- 
tablished by  the  carrier  for  the  conduct  of  its  business,  the  servant  may  be  obliged 
to  use  force,  the  law  will  not  protect  the  carrier  if  the  servant  uses  excessive  or 
unnecessary  force.*  This  subject  will,  however,  be  discussed  in  a  subsequent 
note. 


exercised  that  high  degree  of  care  for  the 
protection  of  plaintifi  which  the  law  im- 
poses. Galveston,  etc.,  R.  Co.  v.  La 
Prelle,  65  S.  W.  488,  27  Tex.  Civ.  App. 
496. 

The  conductor  was  the  agent  and  rep- 
resentative of  the  railroad  company,  and 
his  act  in  assaulting  plaintiff  was  the  act 
of  such  company.  Galveston^  etc.,  R. 
Co.  V.  La  Prelle,  65  S.  W.  488,  37  Tex. 
Civ.   App.   496. 

1.  City  Elect.  R.  Co.  v.  Shropshire,  101 
Ga.  33,  38  S.  E.  508;  Wise  v.  South  Cov- 
ington, etc.,  R.  Co.,  17  Ky.  L.  Rep.  1359, 
34   S.   W.   894. 

Mr.  Justice  Lumpkin  in  delivering  the 
opinion  of  the  court  in  City  Elect.  R.  Co. 
V.  Shropshire,  101  Ga.  33,  28  S.  E.  508, 
said:  "It  could  not  be  seriously  con- 
tended that  a  person  who  willfully  or 
capriciously  tampered  with  important 
mechanical  appliances  provided  by  the 
company  for  use  in  the  running  of  its 
cars,  thereby  getting  the  same  so  out  of 
order  that  they  became  incapable  of 
properly  performing  their  office,  would 
be  heard  to  assert  that  the  company  failed 
in  its  duty  to  guard  him  against  danger,  if, 
in  consequence  of  his  own  wrongful  act 
in  thus  placing  it  beyond  the  power  of 
the  company  so  to  do,  there  followed  a 
catastrophe  from  which  he  received  in- 
jury. This  being  true,  still  less  has  a 
passenger  or  any  one  else  the  right  to 
'tamper  with,'  or  get  out  of  proper  work- 
ing condition,  a  fellow  creature,  whose 
brain  and  muscle  and  heart  are  most  es- 
sential agencies  in  his  employer's  service. 
Under  such  circumstances  as  are  detailed 
in  the  first  headnote,  it  could  not  reason- 
ably be  expected  that  the  average  con- 
ductor would  remain  in  nicely-adjusted, 
well-regulated,    and    passive    functionary; 


and  it  follows  that  the  company  would 
not  be  legally  responsible  for  the  conse- 
quences if  its  conductor,  thus  goaded  into 
a  state  of  excitement,  exasperation,  and 
resentment,  should  himself  do  wrong,  by 
resorting  to  great  and  unnecessary  vio- 
lence; provided,  of  course,  that  the  insult 
and  abuse  to  which  he  was  subjected 
were  of  such  a  nature  as  naturally  to  ex- 
cite his  passions,  and  render  him  unfit  to 
perform  in  a  proper  and  lawful  manner 
the  duty  he  owed  his  master  and  the  lat- 
ter's  patrons.  One  who  voluntarily,  and 
by  his  own  misconduct,  places  it  beyond 
the  power  of  a  master  to  protect  him, 
surely  can  not  complain  of  an  omission 
so  to  do.  Especially  is  this  true  where 
he  practically  invites  the  master's  serv- 
ant to  disregard  and  abandon  his  official 
duties,  and  enter  into  a  personal  encounter 
on  his  own  account  and  upon  his  individ- 
ual   responsibility." 

In  a  dissenting  opinion  by  Bunn,  C.  J., 
in  St.  Louis,  etc.,  R.  Co.  v.  Berger,  64 
Ark.  613,  44  S.  W.  809,  10  Am.  &  Eng. 
R.  Cas.,  N.  S.,  235,  39  L.  R.  A.  784,  the 
view  that  the  use  of  excessive  force  by  a 
servant  in  repelling  an  assault  by  a  pas- 
senger entails  no  liability  upon  the  car- 
rier is  favored,  chiefly  on  the  ground 
that  the  servant,  in  defending  himself, 
does  not  act  within  the  line  of  his  em- 
ployment. 

2.  Question  for  jury. — Teel  v.  Coal, 
etc.,  R.   Co.,  66  W.  Va.  315,  66  S.   E.  470. 

3.  See  the  dictum  by  Brewer,  J.,  in 
New  Orleans,  etc.,  R.  Co.  v.  Jopes,  143 
U.  S.  18,  12  S.  Ct.  109,  35  L.  Ed.  919,  52 
Am.  &  Eng.  R.  Cas.  447. 

4.  Enforcing  regulations  of  carriers. — 
New  Jersey  Steamboat  Co.  v.  Brockett, 
131  U.  S.  637,  646,  30  L.  Ed.  1049,  7  S. 
Ct.    1039;    New    Orleans,    etc.,    R.    Co.    v. 
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§  2591.  Assaults  Provoked  by  the  Passenger. — For  wilful  injury,  in- 
flicted upon  a  passenger  of  a  common  carrier  by  a  servant  of  the  latter,  under 
provocation,  by  the  exercise  of  force  or  violence,  not  justified  under  the  prin- 
ciples of  the  law  of  self-defense,  the  carrier  is  liable.^  Thus,  it  is  held  that 
abusive  language,^  provoking  language,''  insulting  language  or  conduct,^  threats,* 
indefinite  as  to  time  and  place, i*'  or  interference  with  the  employees  in  the  exer- 
cise of  their  functions, ii  although  justifying  expulsion  from  the  train,  do  not 
bar  recovery  for  injury  by  the  exercise  of  more  force  than  is  actually  or  appar- 
ently necessary  to  repel  the  assault  or  prevent  other  injury,!^  and  are  not  justifi- 
cation for  an  assault,  while  some  cases  seem  to  hold  the  assault  justified  when 
the  passenger  used  language  with  intent  to  bring  about  the  assault. ^^ 


Jopes,  142  U.  S.  18,  25,  35  L.  Ed.  919, 
12  S.  Ct.  109.  See  also,  Denver,  etc.,  R. 
Co.  V.  Harris,  122  U.  S.  597,  608,  30  L. 
Ed.  1146,  7  S.  Ct.  1286;  New  York,  etc., 
R.  Co.  V.  Winter,  143  U.  S.  60,  73,  36  L. 
Ed.  71,  12  S.  Ct.  356;  Carpenter  v.  Wash- 
ington, etc.,  R.  Co.,  121  U.  S.  474,  30  L. 
Ed.   1015,  7  S.  Ct.  1002. 

Where  a  passenger  was  assaulted  by 
defendant's  conductor  as  he  was  leaving 
a  street  car,  either  at  his  destination  or 
in  response  to  the  conductor's  order, 
without  resistance  and  in  an  orderly  man- 
ner, the  carrier  was  liable,  under  the  rule 
that  it  is  only  where  a  passenger  refuses 
to  comply  with  a  lawful  order  to  leave 
the  car  that  reasonable  force  may  be 
used  to  eject  him.  Jackson  v.  Old  Col- 
ony St.  R.  Co.,  92  N.  E.  735,  206  Mass. 
477,  30  L.  R.  A.,  N.  S.,  1046,  9  Am.  & 
Eng.    Ann.    Cas.    615. 

Ejection  of  passengers  on  street  cars. 
— Carpenter  v.  Washington,  etc.,  R.  Co., 
121  U.  S.  474.  30  L.  Ed.  1015,  7  S.  Ct. 
1002. 

5.  Assualt  provoked — General  rule. — 
Teel  V.  Coal,  etc.,  R.  Co.,  66  W.  Va.  315, 
66  S.  E.  470.  McDade  v.  .Norfolk,  etc., 
R.    Co.,   67   W.   Va.   582,   68   S.    E.   378. 

A  carrier  is  liable  to  passengers  for  as- 
sault or  injury  by  its  servants,  though 
the  passenger  provokes  the  assault  by  in- 
sulting language.  White  v.  South  Cov- 
ington, etc.,  R.  Co.,  150  S.  W.  837,  150 
Ky.    681. 

That  a  passenger  brought  on  the  al- 
tercation in  which  he  was  shot  and  killed 
by  the  conductor  in  charge  of  defend- 
ant's street  car  will  not  preclude  a  recov- 
ery against  the  carrier  under  Rev.  St. 
1899,  §  2864,  for  the  passenger's  death. 
O'Brien  v.  St.  Louis  Transit  Co.,  110  S. 
W.  705,  312  Mo.  59,  15  Am.  &  Eng.  Ann. 
Cas.   86. 

The  carrier  is  liable  when  a  brakeman, 
without  justification,  makes  an  assault 
upon  a  disorderly  passenger.  Norfolk, 
etc.,  R.  Co.  V.  Brame,  109  Va.  422,  63  S. 
E.    1018. 

6.  Abusive  language,  used  by  a  passen- 
ger to  a  street  car  conductor,  was  no 
justification  for  a  subsequent  assault  by 
the  conductor  on  the  passenger  as  he 
was  leaving  the  car.     Jackson  v.  Old  Col- 


ony St.  R.  Co.,  206  Mass.  477,  92  N.  E. 
725,  30  L.  R.  A.,  N.  S.,  1046,  19  Am.  & 
Eng.  Ann.  Cas.  615. 

Mere  abusive  words  by  a  passenger  to 
a  conductor  do  not  justify  the  commis- 
sion by  the  conductor  of  an  assault  and 
battery.  Baltimore,  etc.,  R.  Co.  v.  Davis, 
89  N.  E.  403,  44  Ind.  App.  375. 

7.  Provoking  language. — A  carrier  is 
liable  for  damages  from  insult  to  and 
assault  on  a  passenger  by  a  guard  of  the 
carrier  on  the  car,  notwithstanding  the 
use  of  provoking  language  by  the  passen- 
ger. Danziger  v.  Interborough  Rapid 
Transit  Co.  (App.  Term),  104  N.  Y.  S. 
845. 

8.  Though  one  person  may  instigate 
a  combat  by  insulting  language  or  con- 
duct, still  the  law  does  not  justify  his  ad- 
versary on  the  plea  of  self-defense  in  the 
use  of  unnecessary  force,  and  this  rule 
applies  to  assaults  made  by  street  car 
conductors  on  passengers.  Neur  v.  Met- 
ropolitan St.  R.  Co.,  137  S.  W.  669,  143 
Mo.  App.  402. 

Offensive  language  \>y  a  street  car  pas- 
senger will  not  justify  the  conductor  in 
assaulting  him,  however  insulting  or  op- 
probrious, though  evidence  thereof  may 
be  given  in  mitigation  of  damages.  Mit- 
chell V.  United  R.  Co.,  103  S.  W.  661,  125 
Mo.  App.  1. 

9.  Layne  v.  Chesapeake,  etc.,  R.  Co., 
66   W.   Va.    607,    67    S.    E.    1103. 

10.  The  movement  by  a  disorderly  pas- 
senger, who  had  been  removed  from  the 
car,  of  his  hand  along  side  to  his  hip 
pocket,  did  not  justify  the  trainman  in 
assaulting  him,  where  such  movement 
was  accompanied  by  the  statement.  "I'll 
see  you  later."  Norfolk,  etc.,  R.  Co.  v. 
Brame,  63  S.  E.  1018,  109  Va.  423. 

11.  Layne  v.  Chesapeake,  etc.,  R.  Co., 
66    W.   Va.    607,    67    S.    E.    1103. 

12.  Layne  v.  Chesapeake  etc.,  R.  Co., 
66   W.    Va.    607,    67    S.    E.    1103. 

13.  Though  a  passenger  applied  a  vile 
and  insulting  epithet  to  a  servant  of  a 
carrier,  it  does  not  excuse  the  carrier 
from  liability  for  an  assault  by  the  ser- 
vant, unless  the  passenger  used  the  lan- 
guage with  intent  to  bring  about  the  as- 
sault. Baker  v.  Brooklyn  Union  Ele- 
vated R.  Co.,  130  N.  Y.  S.  690,  146  App. 
Div.   304. 
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Provocation  in  Mitigation. — ^According  to  some  courts,  while  the  fact  that 
the  assault  was  provoked  by  the  use  of  insulting  language  by  the  passenger,  may 
be  taken  into  consideration  in  initigation  of  damages, i*  it  is  not  a  justification 
and  will  not  relieve  the  carrier  from  liability.i^  Thus,  it  is  said  that  where  a  pas- 
-senger  insults  a  servant  of  his  carrier  in  the  discharge  of  his  duties  in  such  man- 
ner that  an  assault  may  reasonably  be  expected  to  follow,  and  the  servant,  under 
immediate  influence  of  passion  excited  by  such  insults,  assaults  the  passenger, 
such  insult  may  be  considered,  not  in  justification,  but  in  mitigation,  of  dam- 
ages ;  i**  but  the  provocation  must  be  so  recent  as  to  induce  the  belief  that  the 
violence  was  committed  under  the  immediate  influence  of  passion. i'^  But  the, 
insulting  language  used  by  the  passenger,  if  provoked  by  the  insulting  words  of 
the  conductor,  ought  not  to  be  considered  in  mitigation  of  damages  in  a  suit  by 
the  passenger  against  the  company  for  an  assault  by  the  conductor.  ^^  According 
to  the  rule  so  laid  down  it  was  held  that  where  a  brakeman  who  was  charged  by 
a  passenger  with  having  stolen  his  watch  assaulted  him,  it  was  held  that  the  com- 
pany was  liable-i^  This  is  believed  to  be  the  better  view.  It  is  a  general  rule  of 
law  that  abusive  or  insulting  language  does  not  justify  an  assault.  And  it  seems 
that  this  rule  should  be  applied  in  the  law  of  carriers  to  determine  the  liability 
of  a  carrier  to  passengers  for  assaults  by  servants;  for,  as  has  been  said,  "an 
employee  of  a  common  carrier,  on  duty  *  *  *^  ought  to  be  the  last  to  make 
an  assault  for  insulting  language  used  to  him ;  for  he  stands,  in  relation  to  a 
passenger,  as  a  protector  and  a  guard."  20  But  the  courts  which  deny  the  liabil- 
ity of  the  carrier  for  the  use  of  excessive  force  by  a  servant  when  assaulted  by  a 
passenger,  also  hold  that  where  a  passenger  brings  upon  himself  an  assault  by 
the  use  of  insulting  and  abusive  language  of  such  a  character  as  naturally  ex- 
cites the  passions  of  the  servant  and  renders  him  unfit  to  perform  in  a  proper 
manner  the  duty  he  owes  his  master  and  the  master's  patrons,  there  can  be  no 
recovery  against  the  carrier,^!  even  though  the  battery  may  have  been  dispropor- 

14.  Baltimore,  etc.,  R.  Co.  v.  Barger,  JlScs.  Houston,  etc.,  R.  Co.  v.  Batohler, 
80    Md.    23,    30   Atl.    560,    45    Am.    St.    Rep.        o?.   Tex.   Civ.   App.   14,   73    S.   W.   981. 

319,  26  L.  R.  A.  220;  Galveston,  etc.,  R.  In  an  action  for  injuries  sustained  by- 
Co.  V.  La  Prelle,  65  S.  W.  488,  27  Tex.  a  conductor's  assault,  where  the  issue 
Civ.  App.  496.  was  whether  the  assault  was  committed 
If  a  battery  upon  a  passenger  com-  under  the  influence  of  passion  aroused 
mitted  by  a  carrier's  conductor  was  not  by  insulting  words,  an  instruction  was 
justified  but  mitigated  by  provocative  proper  which  required  the  jury  to  find 
words  or  conduct  of  the  passenger,  such  that  sufficient  time  elapsed  between  the 
mitigation  would  inure  to  the  benefit  of  use  of  insultjng  words  by  plaintiff  and 
the  carrier,  but  if  the  conductor  com-  the  time  of  the  assault  for  cool  reflection, 
mitted  an  assault  and  battery  upon  the  and  that  the  assault  was  the  result  of 
passenger,  and  the  words  and  conduct  of  cool  deliberation  of  the  conductor,  be- 
the  passenger  aroused  the  conductor's  fore  they  could  ignore  the  mitigat- 
anger  and  tended  to  provoke  a  difficulty,  ing  effect  of  the  insulting  words  by  plain- 
but  did  not  justify  the  conductor's  act,  tiff  to  the  conductor.  Houston,  etc.,  R. 
the  carrier  would  not  be  relieved  from  Co.  i'.  Batchler,  83  S.  W.  902,  37  T?ex. 
liability.       Mason    v.     Nashville,     etc.,     R.  Civ.    App.    116. 

Co.,   70  S.    E.   22.5,    135    Ga.   741,   33    L.   R.  ig.     Houston,    etc.,    R.    Co.   v.    Batchler, 

A      N.    S.,    280.  83   S.   W.   902,  37  Tex.   Civ.  App.   116. 

15.  Baltimore,    etc.,    R.    Co.   v.    Barger,  ,„      ^i,-                ^        t,     ^             t^i 

80    Md.    23,    30   Atl.    560,   45    Am.    St.    Rep.  ,nl\^     ,f^^°i    T''    S'    '^°-, ''•  J'^"""'^"^ 

319,    26    h.    R.   A.    220;    Haman    v.    Omaha  ^°^    l"'   ^^6,   42   Am.    Rep.   33,    affirmmg   9 

Horse  R.   Co.,  35  Neb.  74,  52  N.  W.  830;  ■^"-   ^PP-   ■^*"- 

Williams   v.    Gill,    122   N.   C.   967,   29   S.    E.  20-   Williams   v.    Gill,    122   N.    C.    967,    29 

879.  S.    E.    879. 

16.  Houston,  etc.,  R.  Co.  v.  Batchler,  21.  United  States. — Harrison  v.  Fink,  42 
83  S.  W.  902,  37  lex.  Civ.  App.  116.  Fed.    787. 

17.  Where  a  passenger  had  used  insult-  Georgia. — Peavy  v.  Georgia  R.  Co.,  81 
ing  language  to  the  conductor,  who  as-  Ga.  485,  8  S.  E.  70,  37  Am.  &  Eng.  R. 
vaulted  the  passenger  after  leaving  the  Cas.  114,  12  Am.  St.  Rep.  334;  East  Ten- 
car,  the  jury  should  be  permitted  to  ccn-  nessee,  etc.,  R.  Co.  v.  Fleetwood,  90  Ga. 
sider  such  conduct  in  assessing  his  dam-  23,  15  S.   E.  778;   Georgia  R.,  etc.,   Co.  v. 
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tionate  to  the  provocation. ^^ 

§  2  592.  Failure  of  Agent  to  Comply  with  Law  as  to  Uniform. — It  can 

hardly  be  contended  that  the  carrier  can  take  advantage  of  the  neglect  of  its 
own  agent  to  comply  with  the  state  law,  to  relieve  it  from  liability  for  the  act 
of  such  agent  in  committing  an  assault  upon  a  passen^er.^s  Thus,  in  Indiana  it 
has  been  held  that  the  failure  of  a  servant  to  comply  with  the  law  relative  to 
trainmen  wearing  oh  their  hats  or  caps  a  badge  of  their  office,  etc.,  does  not 
relieve  the  carrier  from  liability  in  case  of  assault. ^-i 

§  2593.  Insult  to  Passenger. — A  carrier  of  passengers  is  bound  to  exercise 
care,  not  only  to  carry  his  passengers  safely,  but  to  see  that  they  are  accorded 
respectful  and  courteous  treatment.  Hence,  the  liability  of  the  carrier  to  pas- 
sengers for  the  wilful  wrongs  of  his  servants  is  not  limited  to  actual  violence, 
but  extends  to  insulting  and  abusive  language  and  conduct,^"  which  need  not 


Hopkins,  108  Ga.  234,  33  S.  E.  965,  75 
Am.    St.    Rep.    39. 

Kentucky. — Wise  v.  South  Covington, 
etc.,  R.  Co.,  17  Ky.  L.  Rep.  1359,  34  S.  W. 
894. 

It  has  been  held  error  to  charge,  with- 
out qualification,  that  "sneers,  looks  or 
contemptuous  gestures  will  not  justify  an 
assault  by  an  agent  of  a  railroad  com- 
pany upon  one  who  has  a  ticket  and  has 
become  entitled  under  the  contract  to 
courteous  treatment,  until  the  contract 
was  fully  carried  out  by  the  railroad  com- 
pany or  its  agents."  A  similar  charge  was 
held  not  to  be  erroneous  in  East  Ten- 
nessee, etc.,  R,  Co.  V.  Fleetwood,  90.  Ga. 
23,  15  S.  E.  778,  but  in  that  case  the  plain- 
tiff below  was  a  passenger  actually  rid- 
ing upon  the  defendant's  train,  and  en- 
titled to  protection  at  the  hands  of  the 
conductor  who  assaulted  him;  and  the 
facts  were  in  other  respects  wholly  dif- 
ferent. Georgia  R.,  etc.,  Co.  v.  Richmond, 

98  Ga.  495,  25   S.  E.   565. 

22.  Georgia  R.,  etc.,  Co.  v.  Hopkins, 
108  Ga.  324,  33  S.  E.  965,  75  Am.  St. 
Rep.   39. 

23.  Failure  of  agent  to  comply  with 
law  as  to  uniform. — Southern  R.  Co.  v. 
Crone   (Ind.  App.),  99  N.   E.  762. 

24.  Failure  to  wear  badge  of  office. — 
Southern  R.  Co.  v.  Crone  (Ind.  App.),  99 
N.   E.   762. 

Section  5177,  Burns'  Ann.  St.  1908,  re- 
quires that  trainmen  shall  wear  on  their 
hats  or  caps  a  badge  of  their  office,  etc. 
Southern    R.    Co.    v.    Crone    (Ind.    App.), 

99  N-.   E.   762. 

25.  Georgia. — Wolfe  v.  Georgia  R.,  etc., 
Co.,    2    Ga.   App.   499,   58   S.    E.    899. 

Louisiana — Laffitte  v.  New  Orhans,  etc., 
R.  Co.,  43  La.  Ann.  34,  8  So.  701,  47  Am. 
&  Eng.  R.  Cas.  645,  12  h-  R.  A.  337; 
Keene  v.  Lizardi,  5  La.  431,  25  Am.  Dec. 
197. 

Mississippi. — Jackson  Elect.  R.,  etc.,  Co. 
V.  Lowry,  79  Miss.  431,  30  So.  634,  23 
Am.    &    Eng.    R.   Cas.,   N.    S.,    103. 


New  York. — Palmeri  v.  Manhattan  R. 
Co.,  133  N.  Y.  261,  30  N.  E.  1001.  53  Am. 
&  Eng.  R.  Cas.  56,  28  Am.  St.  Rep.  632, 
16  L.  R.  A.  136,  affirming  60  Hun  579,  39 
N.  Y.  St.  Rep.  23,  14  N.  Y.  S.  468. 

Tennessee. — Knoxville  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  S.  W.  557,  46  L. 
R.  A.  549;  Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn.  467,   75   S.   W.   713. 

Texas. — Texas,  etc.,  R.  Co.  v.  Tarking- 
ton,  27  Tex.  Civ.  App.  353,  66  S.  W.  137; 
San  Antonio  Tract.  Co.  v.  Lambkin  (Tex. 
Civ.   App.),   99    S.    W.    574. 

A  street  railroad  company,  while  not 
an  insurer  against  injury  on  its  cars, 
must  protect  passengers  from  the  vio- 
lence and  insults  not  only  of  strangers, 
but  also  of  its  own  employees.  McMahon 
V.  Chicago  City  R.  Co.,  88  N.  E.,  223,  239 
111.  334,  affirming  judgment  143  111.  App. 
608. 

Insulting  conduct  or  offensive  lan- 
guage— A  passenger  on  a  street  car  may 
recover  damages  where  she  is  carried 
past  her  destination  against  her  will,  and 
thereafter  the  motorman  addresses  her 
in  an  insulting  manner,  and  shakes  his 
fingers  and  an  iron  bar  in  her  face.  San 
Antonio  Tract.  Co.  v.  Crawford  (Tex. 
Civ.  App.),  71  S.  W.  306. 

Injury  to  feeling. — A  common  carrier 
• — e.  g.,  an  electric  street  railway  com- 
pany— is  liable  in  damages  to  a  passenger 
not  only  for  injury  to  his  person  by  the 
violence  of  its  employee,  but  likewise  for 
injury  to  his  feelings  by  the  indecent 
and  insulting  language  of  its  employee, 
i'Don  around,  not  of  tort  or  negligence, 
but  of  breach  of  its  contract,  that  obli- 
gates the  carrier  not  only  to  transport 
the  passenger,  but  to  guarantee  him  re- 
spectful and  courteous  treatment,  and  to 
protect  him  from  both  violence  and  insult 
from  strangers,  and,  a  fortiori,  from  its 
own  employees.  Knoxville  Tract.  Co. 
V.  Lane,  103  Tenn.  376,  53  S.  W.  557,  46 
L.  R.  A.  549;  Cincinnati,  etc.,  R.  Co.  v. 
Harris,  115  Tenn.  501,  91  S.  W.  211,  5 
L.  R.  A.,  N.  S.,  779. 
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be  "negligently  done."  ^e  Thus,  it  is  very  properly  held  that  the  obligation  on  a 
carrier  to  use  due  diligence  through  its  servants  to  protect  its  passengers  from 
injury  and  abuse  is  equivalent  to  a  guaranty  that  such  injury  and  abuse  shall 
not  come  from  its  servants  themselves. ^'^  It  is  immaterial  whether  an  insult 
offered  by  a  conductor  to  a  passenger  is  caused  by  malice  or  is  the  result  of  neg- 
ligence on  the  part  of  the  carrier's  servant.  Injury  caused  by  omission  to  protect 
is  none  the  less  actionable  than  that  caused  by  commission. ^^  Thus,  the  unpro- 
voked use  by  a  railroad  conductor  to  a  passenger  of  opprobrious  words  and 
abusive  language,  tending  to  cause  a  breach  of  the  peace,  or  to  humiliate  the 
passenger,  subjects  the  company  to  liability,^^  and  the  intention  of  the  servant 
in  regard  to  charges  made  by  him  implying  dishonesty,  is  immaterial.^**  And 
it  is  held  that  a  passenger  is  not  only  entitled  to  civil  treatment  at  the  hands 
of  all  the  employees,  but  to  their  protection,  and  that  the  carrier  will  be  held 
liable  for  any  acts  of  rudeness  and  oppression  by  its  employees  resulting  in  an 
injury  to  a  passenger  while  on  the  train,  since  the  safety  and  proper  treatment 
of  the  passengers  are  within  the  scope  of  the  employment  and  range  of  duties  of 
every  employee. ^^  But  the  carrier  can  not  be  held  responsible  to  passengers  for 
merely  indecorous,  or  rude,  conduct  on  the  part  of  his  servants. ^^ 


26.  A  passenger  may  recover  from  a 
carrier  for  the  misconduct  and  insult- 
ing language  of  its  conductor  without 
proof  that  such  misconduct  and  insult- 
ing language  were  "negligently  done." 
San  Antonio  Tract.  Co.  v.  Davis  (Tex. 
Civ.  App.),  101  S.  W.  654. 

The  gist  of  an  action  against  a  street 
car  company  for  insults  offered  Iby  a 
conductor  to  a  female  passenger  is  the 
wrongful  act  of  the  conductor  independ- 
ent of  negligence.  San  Antonio  Tract. 
Co.  V.  Lambkin  (Tex.  Civ.  App.),  99  S. 
W.    574. 

27.  McMahon  v.  Chicago  City  R.  Co., 
143  111.  App.  608  judgment  affirmed'  in 
239   111.   334,  88   N.   E.   223. 

28.  Injury  by  omission  to  protect. — 
Wolfe  V.  Georgia  R.,  etc.,  Co.,  2  Ga.  App. 
499,  58  S.   E.  899. 

The  liability  of  a  carrier  for  mental 
anguish  suffered  by  a  passenger  in  con- 
sequence of  insults  offered  by  its  ser- 
vants does  not  depend  on  its  negligence 
in  employing  the  servants  or  the  scope 
of  their  authority,  where  the  insults  were 
offered  while  employed  about  the  car- 
rier's business.  Gulf,  etc.,  R.  Co.  v. 
Luther,  90  S.  W.  44,  40  Tex.  Civ.  App. 
517. 

29.  Cole  V.  Atlanta,  etc.,  R.  Co.,  102 
Ga.  474,  31  S.  E.  107,  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  14;  St.  Louis,  etc.,  R.  Co.  v. 
Fussell    (Tex.    Civ.   App.),   97    S.    W.   332. 

The  carrier  is  liable  even  though  there 
was  no  loss  of  time  and  no  hindrance  to 
the  passenger  in  the  pursuit  of  his  busi- 
ness and  he  was  occasioned  no  consider- 
able amount  of  physical  suffering  by  the 
assault  and  abuse,  as  the  fact  that  he  was 
subjected  to  indignity,  was  degraded  in 
the  eyes  of  his  fellow  passenger  by  be- 
ing assailed  with  coarse  and  vituperative 
language  and  blows,  and  his  feelings 
were  outraged  by  the  acts  of  the  servant 
afford  a  ground  of  recovery.  Atlanta, 
etc.,  Railroad  v.  Condor,  75  Ga.  51. 


When  plaintiff  was  about  to  board  a 
train  the  conductor  asked  her  if  she  had 
a  ticket  for  her  son,  eight  years  of  age, 
and,  on  being  informed  that  she  had  not, 
told  her  to  get  one,  which  she  did.  Later, 
when  taking  up  the  tickets,  the  con- 
ductor, in  the  hearing  of  her  children 
and  other  passengers,  said  to  her:  "The 
idea  of  a  woman  trying  to  board  a  train 
with  her  child  without  a  ticket!  You 
can  go  on  this  time,  but  don't  undertake 
such  a  thing  again."  It  was  held  that  the 
conductor's  language  was  actionable,  for 
the  reason  that  it  justified  an  inference 
that  plaintiff  was  charged  with  dishon- 
esty, and  even  if  it  were  conceded  that 
the  language  did  not  imply  dishonesty, 
when  taken  in  connection  with  the  man- 
ner in  which  it  was  used  and  the  circum- 
stances under  which  it  was  used,  it  was 
insulting  and  calculated  to  humiliate  and 
mortify.  Texas,  etc.,  R.  Co.  v.  Tarking- 
ton,   27  Tex.   Civ.   App.  353,.  66  S.   W.   137. 

30.  Texas,  etc.,  R.  Co.  v.  Tarkington, 
27  Tex.   Civ.  App.   353,  66  S.  W.  137. 

31.  Rudeness  and  oppression  resulting 
in  injury. — Railroad  v.  Ray,  101  Tenn. 
(17  Pickle)  1,  46  S.  W.  554;  West  Mem- 
phis Packet  Co.  v.  White,  99  Tenn.  (15 
Pickle)  256,  41  S.  W.  583,  38  L.  R.  A. 
427. 

32.  Louisville,  etc.,  R.  Co.  v.  Ballard, 
85  Ky.  307,  3  S.  W.  530,  9  Ky.  L.  Rep,  7, 
7  Am.  St.  Rep.  600;  Rose  v.  Wilmington, 
etc.,  R.  Co.,  106  N.  C.  168,  11  S.  E.  526; 
Daniels  v.  Florida,  etc.,  R.  Co.,  62  S.  C. 
1,  39  S.  E.  762,  23  Am.  &  Eng.  R.  Cas., 
N.   S.,    107. 

Discourteous  conduct  of  agent  held 
not  to  impose  liability  on  company. — A 
carrier  is  not  liable  because  the  agent  at 
a  depot,  at  which  a  passenger  was  await- 
ing for  train  was  cross,  and  refused  to 
tell  her  the  name  of  the  town  or  where 
she  could  find  a  hotel,  and,  on  her  asking 
for  water,  merely  pointed  to  a  tank  some 
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What  Constitutes  Abusive  Language  or  Insult. — In  an  action  by  a  pas- 
senger to  recover  for  an  insult  given  by  the  conductor,  his  acts  must  have  been 
such  as  did  not  only  humiliate  and  insult  plaintiff,  but  such  as  would  reasonably 
tend  to  humiliate  any  person  in  similar  circumstances.^^  To  apply  the  term 
"negro"  to  a  white  person  is  humihating  and  insulting.^*  Thus,  it  has  been  held 
that  a  suggestive  question,  addressed  to  a  white  passenger  by  a  conductor  of 
a  street  car,  who  points  to  the  seats  reserved  for  negroes,  is  but  little  less  than 
calling  him  a  "negro,"  and  in  either  case,  whether  the  language  used  is  heard  by 
others  or  not,  the  carrier  is  liable  therefore  in  damages. ^^  A  statement  of  a 
conductor  in  ejecting  a  passenger  that  the  pass  on  which  he  was  attempting  to 
ride  was  "bogus"  and  had  "been  scratched,"  but  that  he  regarded  the  passenger  as 
a  gentleman,  does  not  constitute  abusive  language  or  insults  to  the  passenger's 
person  or  character.^*  Vulgar  and  offensive  language  by  the  carrier's  servants 
in  the  presence  of  a  female  passenger  is  actionable.^'^  But  a  proposal,  made  by 
the  conductor,  to  take  a  female  passenger  to  the  end  of  the  division  and  see  that 
she  returned  home  the  next  day,  at  a  time  when  she  had  been  carried  past  her 
station,  was  not  insulting.^*  Nor  do  the  remarks  of  a  conductor  to  a  female 
passenger  that,  if  other  conductors  had  carried  her  child  without  pay,  he,  if  in 
her  place,  would  not  give  them  away,  and  would  not  tell  it  on  them,  charge  her 
with  undue  intimacy  with  them.^s 

Good  Faith  No  Excuse. — Good  faith  unaccompanied  by  freedom  from  fault 
is  no  excuse  for  an  insult  offered  by  a  servant  of  the  carrier  to  a  passenger  who 
suffers  injury;  the  good  faith  of  the  transaction  can  only  be  considered  in  miti- 
gation of  the  damages.*"  A  conductor  is  bound  to  examine  carefully  the  tickets, 
and  can  not  justify  an  offensive  refusal  of  a  book  of  tickets,  by  the  rule  that  a 
ticket  is  conclusive  evidence  as  between  conductor  and  passenger.*^ 

Provocation,  etc. — And,  in  line  with  the  authorities  which  hold  that  when  a 
passenger  brings  upon  himself  an  assault  by  the  use  of  insulting  and  abusive 
language  of  such  a  character  as  naturally  excites  the  passions  of  the  servant,  and 
renders  him  unfit  to  perform  in  a  proper  manner  the  duty  he  owes  his  master 
and  the  master's  patrons,  there  can  be  no  recovery  against  the  master,''^  it  has 
been  held  that  a  passenger  can  not  recover  damages  on  account  of  being  insulted 
by  the  conductor  of  a  train,  if  the  insulting  language  was  provoked  by  the  con- 
duct of  the  passenger.*3  But  it  is  believed  that  the  true  rule  is  that,  while  the 
fact  that  the  passenger's  own  conduct  brought  about  his  ill  treatment  may  be 
considered  in  mitigation  of  damages,  it  is  not  a  justification  and  does  not  relieve 
the  carrier  from  liability.  This  rule  is  analogous  to  the  one  which  has  been 
favored  in  discussing  the  liability  of  the  carrier   for  servant's   assaults  which 

distance  away,   or  because  men  and  boys  Co.  v.  Scott,  1  Tex.  Civ.  App.  1,  30  S.  W. 

around  the  station  jeered  and  laughed  at  735. 

her.      Missouri,    etc.,    R.    Co.    v.    Kendrick  37.     Vulgar    and    offensive    language. — 

(Tex.  Civ.  App.),  33  S.  W.  42.  Birmingham  R.,  etc.,  Co.  v.  Glenn   (Ala.), 

33.  What     constitutes     an     insult.  —  ^^  So.  111. 

Georgia  R.,  etc.,  Co.  v.  Baker,  1  Ga.  App.  38.    Proposal  not  amounting-  to  insult. 

8.33,  58  S.  E.  88.  — Missouri,    etc.,    R.    Co.    v.    Pope    (Tex. 

34.  Term  "negro"  applied  to  white  per-       '^'I;  ^PP'^'   "'^   S.  W    ]185. 

son.— May  v.   Shreveport   Tract.   Co.,   137  "S.    Remarks   not   charging  undue  mti- 

La.   430,   53   So.   671,   33   L.    R.   A.,   N.    S.,       ??^*=y:r"£^'"P«".'«''  ,  '"■     Trmity,     etc        R. 

„'         o  -.■  ■■  nr  40-     Good    faith    no    excuse. — Wolfe    v. 

35.  Suggestive  question.- May  v.  Georgia  R.,  etc.,  Co.,  3  Ga.  App.  499,  58 
Shreveport  Tract.  Co.,  137  La.  420,  53  So.       g    E    899 

^71  33  L.  R.  A.,  X  S.,  306.  ■41;  Offensive  refusal  of  ticket  book.— 
It  IS  an  msult  for  a  conductor  of  a  Humphrey  v.  Michigan  United  R.  Co., 
carrier  to  call  a  white  man  a  negro,  or  to  jgg  yi{^\y  645  133  N  W  447 
Ultimate  that  a  white  man  is  of  African  42.  See  §  V.  of  note  to  Birmingham- 
descent,  and,  dependent  on  the  circum-  r._  etc.,  Co.  v.  Baird,  130  Ala.  334,  30 
stances,  is  actionable.  Wolfe  i/.  Georgia  So.  456,  54  L.  R.  A.  753,  89  Am.  St.  Rep. 
R.,  etc.,  Co.,  58  S.  E.  899,  3  Ga.  App.  499.  43^  33  Am.   &  Eng.   R.  Cas.,  N.   S.,  909. 

36.  What  constitutes. — Kansas,   etc.,   R.  43.   Harrison   v.   Fink,   43   Fed.   787. 
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are  provoked  by  the  passenger  **  and  is  supported  by  respectable  authority.*^ 
Thus,  it  has  been  held  that  while  the  fact  that  an  insulting  proposal  by  the  con- 
ductor of  a  train  to  a  woman  passenger  was  provoked  by  an  immodest  or  im- 
proper remark  on  her  part,  might  be  considered  in  fixing  the  damages,  it  could 
not  be  held  to  justify  the  conductor's  conduct.*"'  But  the  servant's  insults,  rude 
conduct,  and  language  must  be  responsive  to  insulting  language  or  other  provo- 
cation by  the  passenger,  and  offered  under  the  influence  of  sudden  passion.*'' 

§§  2594-2600.  False  Imprisonment  and  Arrest— §  2594.  General 
Rule. — A  carrier  of  passengers  is  liable  for  the  false  imprisonment  and  arrest 
of  a  passenger  which  is  made,  or  caused  to  be  made,  by  a  servant  when  acting  in 
the  line  of  his  duties  or  scope  of  his  employment. *8  And,  while  there  are  few 
decisions  to  that  effect,  it  seems  that,  in  the  absence  of  ratification  by  the  carrier, 
he  is  liable  only  when  the  servant,  in  effecting  the  wrongful  arrest,  is  acting 
within  the  scope  of  his  employment.*''  If  the  arrest  of  the  passenger  is  within 
the  scope  of  the  servant's  employment  the  carrier  is  liable,  although  the  servant 


44.  See  §  V.  of  note  to  Birmingham  R., 
etc.,  Co.  V.  Baird,  130  Ala.  334,  30  So. 
456,  54  L.  R.  A.  752,  89  Am.  St.  Rep.  43, 
22  Am.  &  Eng.  R.   Cas.,  N.  S.,  909. 

45.  See  San  Antonio  Tract.  Co.  v. 
Lambkin   (Tex.   Civ.  App.),  99  S.  W.  574. 

46.  Strother  v.  Aberdeen,  etc.,  R.  Co., 
123   N.    C.    197,    31    S.    E.    386. 

47.  Must  be  responsive — Sudden  pas- 
sion.— San  Antonio  Tract.  Co.  v.  Davis 
(Tex.   Civ.   App.),   101   S.   W.   554. 

Instructions  as  to  mitigation  of  dam- 
ages.— In  an  action  for  insults  to  a  fe- 
male passenger  on  a  street  car  by  the 
conductor  of  the  car,  an  instruction  that 
if  plaintiff  and  her  companions  willfully 
insulted  the  conductor,  and  such  insults 
provoked  the  acts  and  language  of  the 
conductor,  such  fact  might  be  considered 
in  mitigation  of  damages,  was  properly 
refused  for  failure  to  confine  the  matter 
to  language  or  conduct  of  the  conductor 
which  arose  from  insults  first  given  to 
him  by  the  passengers  which  was  in  im- 
mediate response  to  such  insults.  San 
Antonio  Tract.  Co.  v.  Lambkin  (Tex.  Civ. 
App.),  99  S.  W.   574. 

48.  California. — Trabing  v.  California 
Nav.,  etc.,  Co.,  131  Cal.  137,  53  Pac.  644, 
8  Am.  &  Eng.  Corp.  Cas.,  N.  S.,  695. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Henry, 
55  Kan.  715,  41  Pac.  952,  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  418,  29  L.  R.  A.  465. 

Nezv  York. — Palmeri  v.  Manhattan  R. 
Co.,  133  N.  Y.  361,  30  N.  E.  1001,  53  Am. 
&  Eng.  R.  Cas.  56,  28  Am.  St.  Rep.  632, 
16  L.  R.  A.  136,  affirming  60  Hun  579,  39 
N.  Y.  St.  Rep.  23,  14  N.  Y.  S.  468;  Shea 
■V.  Manhattan  R.  Co.,  29  N.  Y.  St.  Rep. 
313,  8  N.  Y.  S.  332,  15  Daly  528;  Hamel  v. 
Brooklyn,  etc.,  Ferry  Co.,  25  N.  Y.  St. 
Rep.  153,  53  Hun  634,  6  N.  Y.  S.  102,  1 
Silvernaii  584,  affirmed,  without  opinion, 
in    125    N.   Y.   707,   26   N.   E.   753. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Dona- 
hoe,  56  Tex.  162,  9  Am.  &  Eng.  R.  Cas. 
287. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Gal- 
liher,  89  Va.  639,  16  S.  E.  935. 

3   Car— 9 


And  the  mayor  of  a  city  is  not  author- 
ized by  law  to  appoint  a  special  police- 
man for  a  railroad  company.  Thus,  a 
night  watchman,  in  the  employ  and  pay 
of  the  company  was  sworn  in  by  the 
mayor,  at  the  company's  request.  He  ar- 
rested and  imprisoned  the  plaintiff,  though 
possessed  of  no  authority  to  make  ar- 
rests as  an  officer  In  so  doing,  however, 
he  acted  within  the  scope  of  his  employ- 
ment, and  the  arrest  of  the  plaintiff  was 
authorized  and  ratified  by  the  company. 
The  plaintiff  in  an  action  against  the 
company  for  false  imprisonment  was 
held  entitled  to  recover.  Norfolk,  etc., 
R.  Co.  V.  Galliher,  89  Va.  639,  16  S.  E. 
935. 

A  common  carrier  of  passengers  is  lia- 
ble for  the  false  imprisonment,  of  a  pas- 
senger, made  or  caused  to  be  made  by 
its  conductor  in  charge  of  the  train,  dur- 
ing his  execution  of  the  carrier's  contract 
to  treat  properly  and  convey  safely.  Gil- 
lingham  v.  Ohio  River  R.  Co.,  35  W.  Va. 
588,  14  S.  E.  243,  29  Am.  St.  Rep.  827,  14 
L.    R.   A.   798. 

49.  Lezinsky  v.  Metropolitan  St.  R. 
Co.,  31  C.  C.  A.  573,  88  Fed.  437,  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  55;  Laffitte  v.  New 
Orleans,  etc.,  R.  Co.,  43  La.  Ann.  34,  8 
So.  701,  47  Am.  &  Eng.  R.  Cas.  645,  12 
L.  R.  A.  337;  Cunningham  v.  Seattle 
Elect.  R.,  etc.,  Co.,  3  Wash.  471,  38  Pac. 
745,  53  Am.  &  Eng.  R.  Cas.  588. 

But  see  St.  Louis,  etc.,  R.  Co.  v.  Frank- 
lin (Tex.  Civ.  App.),  44  S.  W.  701,  an  ac- 
tion by  a  passenger  for  damages  for  false 
imprisonment,  in  which  the  court,  an- 
swering defendant's  proposition  that  a 
master  is  not  responsible  for  the  wrong- 
ful act  of  his  servant  not  done  in  the 
scope  of  his  employment,  said:  "The 
principle  is  sound,  but  without  any  appli- 
cation in  cases  like  this.  To  one  who 
is  a  passenger  of  a  carrier,  the  latter  is 
liable  for  injury  inflicted  upon  him  by  its 
servant,  in  whatever  capacity  the  servant 
may  be  employed." 
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may  have  exceeded  his  authority,^"'  in  which  it  was  held  that  where  a  railroad 
company  employs  a  person  to  act  for  it  as  a  detective  officer,  and  his  authority 
includes,  expressly  or  by  general  usage  or  consent,  the  power  to  make  an  arrest 
in  the  company's  behalf,  it  will  be  liable  if  he  wrongfully  makes  an  arrest  with- 
out a  warrant,  although  he  has  not  been  authorized  to  make  arrest  without 
warrants,^!  or  even  though  he  may  have  acted  directly  contrary  to  his  instruc- 
tions. Thus,  where  the  conductor  of  a  train  caused  the  arrest  of  one  of  the 
passengers,  whom  he  erroneously  believed  to  be  the  person  who  had  previously 
committed  an  assault  upon  him,  it  was  held  that  the  company  was  Hable,  al- 
though, when  the  occurrence  of  the  assault  upon  the  conductor  had  been  reported 
to  the  management  of  the  road,  he  had  been  instructed  not  to  make  any  arrest 
for  the  assault.52  According  to  the  present  state  of  the  authorities,  the  rule 
governing  the  carrier's  liability  for  the  wrongful  arrest  or  imprisonm'ent  of  pas- 
sengers by  his  servants,  is,  then,  the  same  as  that  which  governs  the  carrier's 
liability  for  the  negligence  of  servants  ^^ — the  liability  of  the  carrier  depends, 
not  upon  whether  the  arrest  was  authorized,  nor  even  upon  whether  it  was  for- 
bidden, by  the  carrier,  but  upon  whether  the  servant  was,  at  the  time,  acting 
within  the  line  of  his  duties  or  the  scope  of  his  employment.  And  it  has  been 
held  that,  where  a  passenger  on  a  street  car  was  knocked  from  the  car  by  the 
conductor,  the  assault  being  continued  in  the  street,  and  on  the  approach  of  an 
officer  the  conductor  directed  him  to  arrest  plaintiff,  which  he  did,  that  the  whole 
affair  was  but  a  single  transaction,  and  that  defendant  was  liable  for  both  the 
assavilt  and  the  arrest  if  unlawful,  and  in  the  same  case  the  court  held  that  it 
was  not  error  not  to  instruct  on  whether  or  not  the  conductor  was  acting  within 
the  scope  of  his  employment  at  the  time  he  directed  the  arrest. 5* 

§§  2595-2600.  What  Constitutes  False  Imprisonment— §  2595.  In 
General. — The  constituent  elements  of  false  imprisonment  are,  first,  the  deten- 
tion or  restraint,  and,  secondly,  the  unlawfulness  of  the  detention  or  restraint. 

§  2  596.  The  Detention  or  Restraint. — In  order  to  charge  a  carrier  of 
passengers  with  liability  to  a  passenger  for  a  false  imprisonment,  there  must  be  a 
detention  against  the  will  of  the  passenger  ^^  and  the  detention  must  be  by,  or  at 
the  instance  of,  the  carrier  or  his  servants.  If  the  arrest  of  the  passenger  is  not 
made  by  the  carrier,  or  his  servants,  but  by  the  police  authorities,  the  carrier 
can  not,  of  course,  be  liable  in  an  action  for  false  imprisonment.^®  Thus  if  the 
police  authorities,  having  information  that  a  passenger  on  a  railroad  train  is 
violating  the  law,  enter  the  train  and  arrest  him,  the  carrier  is  not  liable.^''  The 
conductor  of  a  train  is  not  required  to  enter  into  a  contest  with  officers  of  the 
law,  by  inquiring  into  their  authority  and  asserting  his  own  in  opposition,^*  and, 

50.  Duggan  v.  Baltimore,  etc.,  R.  Co.,  63  Hun  633,  18  N.  Y.  S.  411,  45  N.  Y.  St. 
159  Pa.  248,  28  Atl.  182,  59  Am.  &  Eng.  Rep.  134.  See  Cunningham  v.  Seattle 
R.   Cas.   627,  39  Am.   St.  Rep.  672.  Elect.  R.,  etc.,   Co.,  3  Wash.  471,  28  Pac. 

51.  Eichengreen   v.    Louisville,    etc.,    R.  'i'45,   52  Am.   &   Eng.   R.   Cas.   588. 

Co.,   96   Tenn.   229,   34   S.   W.   219,   3   Am.  "A   railroad   company   is   bound   to   use 

&  Eng.  R.  Cas.,  N.  S.,  453,  54  Am.  St.  extraordinary  diligence  to  protect  a  pas- 
Rep.  883,  31  L    R.  A.  702.  senger,  while  in  transit,  from  violence  or 

52.  Gulf,  etc!,  R.  Co.  z^.' Conder,  33  Tex.  ■"J"''^  ^^  ^'^'''^  ^"1°"^"'  '"i*  ^^^""^  !l!* 
Civ.  App    488    58  S    W    58  passenger    is    arrested   by   officers    of   the 

'     „     '        ,'    ,      T       .     ...  T^     /-,  l^w,  the  company  is  under  no  duty  to  in- 

53    See  note  to  Louisville,  etc.,   R.   Co.       qui^e    into    the    legality    of   the    arrest." 

Xh^\lT}^^^^''^^^:,Jr-  ^^^^    ^^\  ^^  ^-  Baldwin   V.    Seaboard,    etc..    Railway,    128 

W.  1094,  5  R.  R    R.  384,  28  Am.   &  Eng.  g^.  567,  573,  58  S.  E.  35,  13  L.  R.  A.,  N. 

K..    L^as.,   JN.   o.,   384.  c      ^60 

54.  Assault  and  arrest. — Louisville  R.  57.  Claiborne  v.  Chesapeake,  etc.,  R- 
Co.  V.  Kupper  (Ky.  App.),  118  S.  W.  Co.,  46  W.  Va.  363,  33  S.  E.  262,  14  Am. 
366.  &  Eng.  R.  Cas.,  N.  S.,  217. 

55.  Sullivan  v.  Old  Colony  R.  Co.,  148  58.  Duggan  v.  Baltimore,  etc.,  R.  Co., 
Mass.  119,  18  N.  E.  678,  1  L.  R.  A.  513.            159    Pa.   248,   28   Atl.    182,   59   Am.    &   Eng. 

56.  Oppenheimer  v.  Manhattan  R.   Co.,       R.  Cas.  627,  39  Am.  St.  Rep.  672. 
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therefore,  that  the  arrest  of  a  passenger  upon  his  train  is  made  without  authority 
or  probable  cause  does  not  make  the  railroad  company  liable  for  the  false  im- 
prisonment-S^  Nor  is  the  carrier  liable  for  the  wrongful  arrest  of  a  passenger 
merely  because  the  conductor  points  him  out  to  an  officer  who  is  in  search  of 
him.s*^  But  the  carrier  may  be  liable  if  the  conductor  takes  part  in  the  unlawful 
arrest.  Thus,  if  the  conductor  of  a  train,  who  has  received  telegraphic  orders 
from  one  of  the  company's  detectives  to  arrest  one  of  the  passengers,  participates 
in  the  unlawful  arrest  of  the  passenger  by  officers  who  have  been  called  for  the 
purpose,  the  company  is  liable.®^  And  the  carrier  may  be  liable  if  his  agent  pro- 
cures the  arrest  of  a  passenger,  or  sets  in  motion  the  machinery  by  which  the 
arrest  is  made,  although  it  is  not  expressly  ordered  or  directed.  Thus,  where  a 
detective  employed  by  a  railroad  company,  who  was  present  when  plaintiff  ten- 
dered a  counterfeit  bill  to  pay  for  a  ticket,  telegraphed  ahead  to  another  station, 
relating  the  occurrence,  and  directing  the  operator  to  tell  the  police  authorities  to 
be  at  the  station,  then  boarded  the  same  train  with  plaintiff,  and,  upon  reaching 
the  station,  pointed  plaintiff  out  to  the  officers,  as  did  also  the  conductor,  it  was 
held  that  his  arrest  by  the  officers  was  procured  by  an  agent  of  the  company. ^^ 
So  where  the  baggage  master  at  a  station,  who  was  charged  with  the  duty  of 
checking  baggage  and  attending  to  the  waiting  room,  assisted  an  officer  in  unlaw- 
fully arresting  a  passenger  while  she  was  about  to  take  a  train,  the  carrier  was 
liable,  although  the  baggage  master  was  not  at  the  time  actively  doing  anything 
in  furtherance  of  the  carrier's  business.*^ 

§§  2597-2600.  The  Unlawfulness  of  the  Detention  or  Restraint— 
§  2597.  In  General. — In  order  to  charge  a  carrier  of  passengers  with  liability 
to  a  passenger  for  false  imprisonment,  there  must  not  only  be  a  detention  of  the 
passenger,  but  the  detention  must  be  unlawful.  Conversely,  if  the  detention  is 
wrongful,  it  is  no  defense  to  an  action  for  false  imprisonment  against  the  car- 
rier that  servant  acts  in  good  faith  in  making  the  arrest  8*  or  that  the  arrest  re- 
sulted from  the  passenger's  own  absolute  and  unreasonable  conduct.  The  fact 
that  a  passenger's  arrest,  on  a  false  charge  of  fraudulently  evading  the  payment 
of  fare,  is  induced  by  the  passenger's  conduct  in  refusing  to  identify  himself  as 
the  person  to  whom  the  ticket  which  he  presents  was  issued,  is  not  a  justification 
and  does  not  relieve  the  carrier  of  liability  for  the  false  arrest.* '  A  railroad 
company  is,  of  course,  liable  in  damages  in  an  action  for  false  imprisonment 
brought  by  a  passenger  whom  it  causes  to  be  arrested  for  alighting  from  a  mov- 
ing train,  under  a  statute  which  denounces  a  penalty  for  getting  on  or  off  a  mov- 
ing train,  but  especially  excepts  passengers  and  train  employees  from  its 
operation.** 

§  2  598.  Detention  to  Enforce  Payment  of  Fare. — The  right  to  arrest  a 
passenger  for  evading  payment  of  fare  or  attempting  to  steal  a  ride  is  in  some 
instances  given  by  law.*''     But  in  the  absence  of  legislation  upon  the  subject, 

59.  Owens  v.  Wilmington,  etc.,  R.  Co.,  63.  Baggage  master  assisting  officer.— 
126  N.  C.  139,  35  S.  E.  259,  78  Am.  St.  Texas  Mid.  R.  Co.  v.  Dean,  85  S.  W.  1135, 
Rep    642                                                                            98  Tex.  517,  70  L.  R.  A.  943. 

60.  Owens  v.  Wilmington,  etc.,  R.  Co.,  /^-  f^?'^°'^L  %  Ji'""!  ^^\^^\'^°^^  1} 
126   N.   C.   139,   35   S.    E    259,   78   Am.   St.       ^pp.  Div.  199    75   N.  Y.  S    679    10  NY. 

Rep.  642;  Baldwin  v.  Seaboard,  etc.,  Rail-  f^""'   „C\^-   t^\ '■^.^^'"^   3*    ^'^'^-    ^^p. 
way,   128    Ga.   567,   573,   58   S.    E.   35,   13   L.  fk     td  ,'  I,   ■  .        r,     ^ 

R     A      M    t;     qfin  °^-    i^alme''    ^-    Maine,    etc.,    R.    Co.,    92 

^^1     r.  T,    u-  .-on  M^-   399.  42  At!.  800,  69  Am.  St.  Rep.  513, 

61.  Duggan   v.    Baltimore,   etc.,    R.    Co.,  44   L    R    A    673 

i^^n^-  !o!'  oo   a''-   T'-^^  ^?,-o^  '^"^-  66.' Alabama,   etc.,   R.    Co.   v.   Kuhn,   78 

R.   Cas.   627,   39  Am.   St.   Rep.   672.  Miss.   114,   28   So.  797,  19  Am.   &  Eng.   R. 

62.  Eichengreen    v.    Louisville,    etc.,    R.       Cas.,    N.    S.,    466. 

Co.,  96  Tenn.  229,  34  S^  W.:  2.19,  3  Am.  &  67.   Mass.   Pub.   Stat.,   c.   103,   §§   18,   19; 

Eng.  R.  Cas.,  N.  S.,  453,  54  Am:  St.  Rep.       c.  112,  §  197. 

833,  31  L.  R.  A.  702.  An  attempt  to  steal  a  ride  by  conceal- 
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the  detention  of  a  passenger  to  enforce  the  payment  of  fare  constitutes  a  false 
imprisonment.^*  Where  a  passenger  upon  an  elevated  railroad  train,  who  had 
lost  his  ticket  before  reaching  his  destination,  was  not  permitted  by  the  gatekeeper 
to  pass  from  the  station  platform  to  the  street  without  producing  his  ticket  or 
paying  his  fare,  although  he  explained  that  he  had  lost  his  ticket,  and,  on  his  in- 
sisting upon  his  right  to  pass,  was  arrested  by  a  police  officer  at  the  instance  of 
the  gatekeeper,  it  was  held  that  the  carrier  was  liable  for  false  imprisonment^^ 
But  a  passenger  who  fails  to  present  a  ticket  or  pay  fare  may  be  detained  a 
reasonable  time  for  the  purpose  of  enquiring  into  the  circumstances.  Thus,  where 
a  passenger  on  a  steamboat  who  knew,  or  has  reason  to  know,  that  he  would 
be  required  to  present  and  surrender  his  ticket  upon  disembarking,  failed  either 
to  do  so  or  to  pay  his  fare,  it  was  held  that  his  detention  for  a  reasonable  time 
for  the  purpose  of  investigating  the  circumstances  of  the  case,  did  not  subject  the 
carrier  to  liability  for  false  imprisonment.'^*' 

§  2  599.  Arrest  without  Warrant. — While  it  has  been  said  that  if  there  is 
probable  cause  for  concluding  that  a  passenger  has  either  committed  a  felony, 
or  is  about  to  do  so,  his  arrest  by  a  servant  of  the  carrier  is  excusable,  even 
though  the  suspicion  was  unfounded,''^  there  is  no  authority  to  that  effect.  That 
may  be  the  rule  by  which  to  determine  the  lawfulness  of  an  arrest  which  is  made 
by  a  servant  who  is  invested,  by  statute  or  special  appointment,  with  the  authority 
of  a  peace  officer,  and  who  acts  as  a  peace  officer  in  making  the  arrest.  But 
there  can  be  little  doubt  that  the  legality  of  arrests  by  servants  who  are  not 
clothed  with  the  authority  of  a  police  officer  must  be  governed  by  the  rules  which 
determine  the  legality  of  arrests  by  any  private  individuals.  In  that  case,  to 
justify  the  arr-est  of  a  passenger  by  the  carrier's  servant,  without  a  warrant,  for 
an  offense  which  was  not  committed  in  his  presence,  it  must  appear,  in  some 
jurisdictions,  that  a  felony  had  been  committed,  and  that  there  were  reasonable 
grounds  for  believing  that  the  passenger  was  guilty,  in  other  jurisdiction,  that  a 
felony  had  been  committed,  and  that  the  passenger  was  actually  guilty-  The 
arrest  of  a  passenger  for  a  misdemeanor,  which  amounts  to  a  breach  of  the 
peace,  by  the  carrier's  servant,  without  a  warrant,  does  not  constitute  false  im- 
prisonment. Where  the  conductor  of  a  train,  who  was  unable  to  control  dis- 
orderly passengers  or  to  suppress  the  disorder  which  they  created,  and  felt  pow- 
erless to  eject  them  because  of  their  threatened  resistance,  telegraphed  to  a  station 

ing  one's   self  on  a  moving  train  of  cars  had    the    right   to    detain   him   to    enforce 

is   a   misdemeanor,   and   the   conductor   is  payment   of   the   fare    for   ten   minutes,   it 

by  law  authorized  to  cause  a  person  guilty  could  detain  him  for  one  hour,  or  a  dayi 

thereof  to  be  arrested.     Where  in  a  given  or    a   year,    or    for    any    other    time    until 

case  the  conduct  of  the  passenger  is  such  compliance  with  its  demand.  That    would 

as  to  afford  reasonable  ground  and  prqb-  be   arbitrary   imprisonment   by  a   creditor 

able   cause   for  believing  that   one  is   vio-  without  process  or  trial,  to  continue  dur- 

lating  this  law,  his  arrest  by  the  conductor  ing  his  will  until  his  debt  should  be  paid, 

does     not     render    the    railroad    company  Even    if    a    reasonable    detention    may   be 

liable,  although  it  be  shown  that  the  per-  justified   to   enable   the   carrier  to   inquire 

son  was  not,  as  a  matter  of  fact,  violat-  into   the   circumstances,   it   can   not  be   to 

ing  or   attempting  to  violate   the   statute.  compel   payment   of  fare.     The   detention 

Southern  R.  Co.  v.  Gresham,  114  Ga.  183,  here   was   not   to   enable   the   gate-keeper 

39   S.   E.   883.  to  make  any  inquiry,  but  simply  to  com- 

68.  Chilton  v.  London,  etc.,  R.  Co.,  16  pel  payment.  He  was  absolutely  in- 
M.  &  W.  212;  Smith  v.  State,  26  Tenn.  formed  that  he  could  not  pass  out  with- 
(7   Humph.)   43.  out     producing    a     ticket    or     paying    his 

69.  In  the  opinion  of  the  court  it  was  fare."  Lynch  v.  Metropolitan,  etc.,  R. 
said  that  defendant  had  no  right  to  detain  Co.,  90  N.  Y.  77,  12  Am.  &  Eng.  R.  Cas. 
and    imprison      plaintiff     until    he    should  119,  43  Am.  Rep.   141. 

produce    a   ticket    or    pay   his    fare.     "At  70.  Standish  v.  Narragansett  Steamship 

most  the  plaintiff  was  a  debtor  to  the  de-  Co.,  Ill  Mass.  512,  15  Am.  Rep.  66. 

fendant   for  the   amount   of   his   fare,   and  71.  Newman  v.  New  York,  etc.,  R.  Co., 

that   debt   could  be   enforced   against   him  54  Hun  333,  7  N.  Y.  S.  560,  27  N.  Y.  St. 

by  the  same  remedies  which  any  creditor  Rep.  135. 
has  against  his   debtor.     If  the  defendant 
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ahead  for  a  policeman,  and  when  the  train  reached  the  station  pointed  them  out 
to  the  officer  and  had  them  arrested,  it  was  held  that  the  arrest  was  lawful,  al- 
though made  without  a  warrant,  and  that  the  company  was  not  liable  in  an  action 
for  false  imprisonment  brought  by  one  of  the  passengers  arrested.  The  decision 
was  upon  the  theory  that  the  disorderly  conduct  amounted  to  a  breach  of  the 
peace,  for  which  the  conductor,  as  a  private  individual,  would  have  been  author'- 
ized  to  arrest  had  he  been  physically  able  to  do  so,  and  that  "the  act  of  the  con- 
ductor in  telegraphing  for  a  policeman,  and  in  a  short  space  of  time  thereafter 
turning  the  plaintiff  over  to  the  officer,  was  in  no  respect  different  from  a  formal 
arrest  by  the  conductor  in  the  midst  of  the  riot  and  disorder."  '^^  Where  the  con- 
mon-law  rule  that  a  private  person  can  not  lawfully  arrest  another  for  a  misde- 
meanor, which  does  not  amount  to  a  breach  of  the  peace,  without  a  warrant,  ob- 
tains, a  carrier  is  liable  for  the  arrest  of  a  passenger,  without  a  warrant,  for  a 
misdemeanor,  which  does  not  amount  to  a  breach  of  the  peace,  by  a  peace  officer, 
who  was  not  present  when  the  offense  was  committed,  at  the  instance  of  a  servant 
who  acts  in  good  faith,  without  malice,  and  upon  a  belief  of  guilt  founded  upon 
reasonable  grounds.  Thus,  a  railroad  company  is  liable  for  the  arrest  of  a  pas- 
senger, at  the  instance  of  a  conductor,  by  an  officer,  without  a  warrant,  for  the 
statutory  offense  of  fraudulently  evading  the  payment  of  fare.'''^ 

§  2600.  What  Constitutes  Probable  Cause. — It  can  not  be  said  that  there  is 
probable  cause  when  the  servant  causing  the  arrest  of  a  passenger  does  not  believe 
that  the  offense  with  which  a  passenger  is  charged  has  been  committed.^*  Where  a 
passenger  on  a  street  car  deposited  a  counterfeit  coin  in  the  fare  box,  and  refused 
to  redeem  it  unless  it  should  be  returned  to  him,  although  he  was  told  by  the 
driver  that  he  could  not  open  the  box,  but  that  the  coin  could  be  had  by  calling 
at  the  office  of  the  company,  it  was  held  that  there  was  probable  cause  for  his 
arrest  upon  a  charge  of  passing  counterfeit  money. ''^  It  appearing  that  plaintiff", 
when  arrested  by  a  detective  in  the  employ  of  defendant  carrier,  while  awaiting  a 
train  for  which  he  had  a  ticket,  had  on  a  rubber  suit,  and  a  hood,  part  of  which 
came  down  over  his  face,  with  holes  for  eyes,  wore  a  false  beard,  and  had  in  his 
possession  a  paper  box  which  contained  bottles  of  liquid  substances,  rags  in  an 
oily  condition,  and  eight  or  ten  wax  tapers,  it  was  held  that  the  question  as  to 
whether  there  was  probable  cause  for  his  arrest  was  for  the  jury.'^^ 

§  2601.  Communication  of  Disease  by  Employee  to  Passenger. — A  car- 
rier is  liable  in  damages  for  the  communication  of  smallpox  by  a  ticket  agent  to 
a  passenger  buying  tickets  from  him,  where  the  agent  knows  he  is  infected.'^ 
And  it  is  held  that  the  act  of  a  railway  ticket  agent,  infected  with  smallpox,  in 
exposing  himself  to  plaintiff,  who  purchases  tickets  from  him,  is  the  proximate 
cause  of  plaintiff's  wife  contracting  the  disease,  where  plaintiff  contracts  it  and 
communicates  it  to  her.''^ 

72.  Baltimore,  etc.,  R.  Co.  v.  Cain,  81  75.  Central  R.  Co.  v.  Brewer  78  Md 
Md.  87,  31  Atl.  801,  28  L.  R.  A.  688.                  -  394,   28  Atl.   615,   59  Am.   &  Eng.   R.   Cas! 

73.  Palmer    v.    Maine,    etc.,    R.    Co.,    93       639,  37  L.  R.  A.  63. 

Me.  399,  42  Atl.  800,  69  Am.  St.  Rep.  513,  76.  Newman  v.  New  York,  etc.,  R    Co 

44  L.  R.  A.  673;   Krulevitz  v.  Eastern   R.  54  Hun  335,  7  N.  Y.   S.  560    37  N    Y    St' 

Co.,   140   Mass.    573,    5    N.    E.    500,   36   Am.  Rep.    135. 

&  Eng.  R.  Cas.  118;  S.  C,  143  Mass.  228,  77.     Communication     of    disease. Mis- 

9    N.    E.    613,    wherein    it    was    held    that  souri,  etc.,  R.  Co.  v.  Raney,  99  S.  W.  589, 

the   arrest  was   illegal,   although   the   con-  44  Tex.  Civ.  App.  517. 

ductor     was     empowered     by    statute     to  Evidence    held    sufficient   to    show    that 

make  the  arrest  himself,  if  the  conductor,  the  agent  had  smallpox  and  knew  it  when 

in  turning  the  passenger  over  to  an  offi-  the   passenger   bought   tickets    from   him. 

cer,  did  not  act  in  the  capacity  of  an  offi-  Missouri,  etc..  R.  Co.  v.  Raney,  99  S.  W. 

cer,  but  in  that  of  conductor.  589,  44  Tex.  Civ.  App.  517 

74.  Krulevitz  v.  Eastern  R.  Co.,  140  78.  Proximate  cause. — Missouri,  etc  R 
Mass.  573,  5  N.  E.  500,  26  Am.  &  Eng.  Co.  v.  Raney,  44  Tex.  Civ.  App  517'  99 
R.  Cas.  118;  S.  C,  143  Mass.  228,  9  N.  E.  S.  W.  589. 

613,  28  Am.  &  Eng.  R.  Cas.  138.  Evidence    held    sufficient    to    show    that 
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§§  2602-2616.  Scope  of  Employment— §  2602.  In  General.— Since  it 

is  well  settled  that  the  carrier  is  liable  for  the  negligence  of  his  servants  only 
when  acting  within  the  line  of  their  duties  or  the  scope  of  their  employment,  and 
since  the  "line  of  duty"  and  "scope  of  employment"  limitation  of  the  carrier's 
liability  to  passengers  for  the  wilful  wrongs  of  his  servants  has  not  been  wholly 
abandoned,  it  becomes  important  to  determine  what  acts  are  and  what  are  not 
within  the  scope  of  the  servants'  anployment.  It  may,  generally  speaking,  be 
said  that,  from  the  moment  the  contract  between  the  carrier  and  passenger  begins 
until  it  ends,  the  official  actions  of  the  servants  of  the  carrier  touching  the  pay- 
ment of  fares,  or  the  manner  in  which  passengers  shall  conduct  themselves,  or 
the  enforcement  of  the  regulations  prescribed  for  the  conduct  of  the  transporta- 
tion— in  short  all  intercourse  between  the  servants  and  passengers,  naturally  and 
legitimately  growing  out  of  the  relationship  existing  between  them — may  prop- 
erly be  said  to  come  within  the  scope  of  their  empJoymentJ^  Thus,  it  is  said  that 
the  liability  of  the  carrier  extends  to  tortious  acts  of  its  servants  done  about  its 
business,  in  checking  the  baggage  of  passengers  at  the  several  stations  on  its  line 
of  road,  and  to  the  platform  or  area  along  the  cars  necessary  to  be  used  or  tra- 
versed by  the  passengers  in  attending  to  procuring  seats  and  checking  baggage, 
and  other  lawful  and  peaceful  acts  in  connection  with  their  travel.^**  But  an  act 
of  the  carrier's  servant  after  the  passenger  has  reached  the  destination,  and  the 
relationship  terminated,  is  not  within  the  scope  or  cause  of  his  employment  ren- 
dering the  carrier  liable-*^ 

A  conductor  of  a  passenger  train  in  the  performance  of  those  duties  the 
railroad  company  owes  its  passenger,  or  those  rightfully  aboard  the  train,  is  the 
representative  of  the  company. ^^  jj^  dealing  with  persons  as  passengers,  whether 
in  admitting  or  excluding  them  from  the  cars,  or  in  assigni-ng  them  places  after 
they  have  entered,  the  conductor  in  charge  is  acting  in  the  course  or  within  the 
scope  of  his  employment.  "V\'hen  this  is  the  character  of  the  act,  the  master  is  re- 
sponsible for  it  civilly,  even  if  it  be  an  act  of  positive  malfeasance  or  misconduct.^^ 
And  where  a  carrier  places  on  a  train  two  conductors,  or  two  persons  intrusted 
with  the  usual  functions  of  a  conductor,  as  between  a  passenger  dealing  with  one 

a   passenger   contracted   smallpox  from   a  a  passenger,  or  one  rightfully  aboard  the 

railway    ticket    agent.      Missouri,    etc.,    R.  train   to   peril.      Missouri,    etc.,    R.    Co.   v. 

Co.  V.  Raney,  99  S.  W.  589,  44  Tex.  Civ.  Hibbitts,    49    Tex.    Civ.    App.   419,    109   S. 

App.    517.  W.  228. 

79.  Sherley  v.  Billings  (Ky.),  8  Bush  It  is  within  the  scope  of  the  authority 
147,  8  Am.  Rep.  451;  Baltimore,  etc.,  R.  of  the  conductor  of  a  railroad  train  to 
Co.  V.  Barger,  80  Md.  23,  30  Atl.  560,  45  announce  to  a  passenger,  at  his  request, 
Am.  St.  Rep.  319,  26  L.  R.  A.  220;  Rams-  the  name  of  the  station  at  which  the 
den  V.  Boston,  etc.,  R.  Co.,  104  Mass.  117,  train  is  then  stopped,  to  state  to  him  the 
6   Am.    Rep.   200.  length  of  time  the  train  will  remain  there, 

80.  Tortious  acts  at  station,  etc. — Gas-  and  t  hold  the  train,  in  accordance  with 
way  V.  Atlanta,  etc.,  R.  Co.,  58  Ga.  216.  the    answer,    for   the    time   so    designated. 

81.  Ihe  acts  of  the  conductor,  after  the  Missouri,  etc.,  R.  Co.  v.  Price,  48  Tex. 
train  had  reached  the  end  of  the  division,  Civ.  App.   210,   106   S.   W.  700. 

in  taking  plaintiff  to  a  house,  which  bore  .        A   conductor   acts   within    the   scope   of 

an    ill    repute,    were    not    done    while    en-  his   powers   if,   while   stopping  at  a  place 

gaged    in    the    company's    business;    and  at   which   it   is   not   customary   to   receive 

hence  the  company  was  not  liable.     Mis-  passengers,    he    grants    permission    to    a 

souri,    etc.,    R.    Co.    v.    Pope    (Tex.    Civ.  passenger  to  temporarily  leave  the  train. 

App.),  149  S.  W.  1185.  Birmingham    R.,    etc.,    Co.     v.    Jung,     161 

82    Conductor. — Missouri,    etc.,    R.    Co.  Ala.  461,  49  So.  434. 
V.  Hibbitts,  49  Tex.  Civ.  App.  419,  109  S.  83.  Passenger  Railway  v.  Young,  21  O. 

W.      228;    Galveston,    etc.,      R.    Co.   v.    La  St.  518,  8  Am.  Rep.  78,  quoted  in  Holland 

Prelle,   27   Tex.    Civ.   App.   496,    65   S.   W.  v.    Columbus    R.     Co.,    12    O.    D.    N.    P. 

488;    Gulf,   etc.,   R.   Co.   v.   Rather,   3  Tex.  690. 

Civ.  App.  72,  21  S.  W.  951,  affirmed  in  93  The  act  of  the  conductor  in  requesting 

Tex.  685  no  op.;  Missouri,  etc.,  R.  Co.  v.  a   passenger   to   go  on   the   platform   of  a 

Price,   48   Tex.    Civ.   App.   210,   106   S.   W.  coach   because   of   the   crowded   condition 

'''00.  of  the  coach  is  an  act  done  in  managing 

In    the    observance    of    those    duties    he  the  train.     Central,  etc.,  R.  Co.  v.  Brown, 

must  refram  from  conduct  which  exposes  165  Ala.  493,  51  So.  565. 
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of  them  and  the  carrier,  he  stands  in  the  place  of  a  conductor,  whether  he  is 
such  permanently  or  not.^* 

Power  as  to  Enforcement  of  Rules  of  Carrier. — Where  a  person  on  a  train 
is  violating  rules  of  the  railroad,  the  conductor  is  justified  in  using  only  sufficient 
force  to  make  him  desist. ^^ 

§  2603.  Inviting  or  Directing  Passenger  to  Alight  at  Dangerous 
Place. — Since  the  performance  of  the  duty  of  exercising  care  to  provide  pas- 
sengers with  safe  alighting  places  is  necessarily  reposed  in  the  conductor,  a  rail- 
road is  liable  for  the  act  of  a  conductor  in  negligently  inviting,  directing,  or  other- 
wise inducing  a  passenger  to  get  off  a  train  at  a  dangerous  place.^® 

§  2604.  Assisting  Passenger  on  or  Off  Train  or  Car. — It  is  well  settled 
that  a  railroad  or  street  railway  company  is  liable  for  the  negligence  of  servants 
in  charge  of  a  train  or  car  while  assisting  passenger  to  get  on  or  off.^^  When- 
ever it  is  the  duty  of  the  carrier  to  assist  passengers  to  get  on  or  off  the  vehicle, 
the  carrier  is,  of  course,  liable  for  the  negligence  of  a  servant  who  is  charged  with 
the  duty  of  rendering  the  necessary  assistance.^*  And  it  has  been  held  that  the 
duty  to  afford  "safe  means"  for  alighting  includes  and  refers  to  any  negligence  of 
the  carrier's  servants  in  assisting  passengers  to  alight. ^^  And,  even  though  the 
carrier  is  under  no  obligation  to  afford  passengers  personal  assistance  in  getting 
on  or  off  the  vehicle,  if  he  does,  through  his  servants,  undertake  to  assist  pas- 
sengers, he  is  still  liable  for  negligence  involved  in  the  character  of  the  personal 
assistance  furnished.'"'     Thus,  whether  a  railroad  company  is  or  is  not  bound  to 


84.  Two  conductors  or  persons  in 
charge  of  same  train. — Atlanta,  etc.,  R. 
Co.  V.  Haralson,  65  S.  E.  437,  133  Ga. 
S31. 

85.  Enforcement  of  rules. — Texas,  etc., 
R.  Co.  V.  Pearl,  3  Texas  App.  Civ.  Cas., 
§  4. 

86.  Missouri. — McDonald  v.  Kansas 
City,  etc.,  R.  Co.,  127  Mo.  38,  29  S.  W. 
848;  Adams  v.  Missouri,  etc.,  R.  Co.,  100 
Mo.  555,  13  b.  W.  637,  13  S.  W.  509, 
41  Am.  &  Eng.  R.  Cas.  105;  Griffith  v. 
Missouri,  etc.,  R.  Co.,  98  Mo.  168,  11  S. 
W.  559. 

New  York. — Lewis  v.  Delaware,  etc.. 
Canal  Co.,  145  N.  Y.  508,  40  N.  E.  248, 
affirming  80   Hun  192,   30   N.   Y.   S.  28. 

Texas. — International,  etc.,  R.  Co.  v. 
Smith  (Tex.),  14  S.  W.  642,  44  Am.  & 
Eng.  R.  Cas.  324. 

87.  United  States. — Pennsylvania  R.  Co. 
V.  Reed,  60  Fed.  694,  9  C.  C.  A.  319,  58 
Am.  &  Eng.  R.  Cas.  422. 

Michigan. — McCaslin  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  553,  53  N.  W.  724, 
52  Am.  &  Eng.  R.  Cas.  290. 

New  York. — Drew  v.  Sixth  Ave.  R.  Co., 
36  N.   Y.   49. 

Texas. — Texas,  etc.,  R.  Co.  v.  Humph- 
ries, 30  Tex.  Civ.  App.  28,  48  S.  W.  201; 
International,  etc.,  R.  Co.  v.  Mulliken,  10 
Tex.    Civ.   App.   663,   32   S.   W.   152. 

Wisconsin. — Werner  v.  Chicago,  etc.,  R. 
Co.,   105   Wis.   300,  81   N.  W.  416. 

If  a  servant  of  a  carrier  of  passengers, 
while  assisting  a  passenger  to  board  a 
train,  is  acting  within  the  scope  of  his 
duty,  the  company  is  liable  for  injuries 
received  by  the  passenger  from  a  fall 
caused  by  the  servant's  negligence  in 
rendering   the    assistance.      Western,   etc.. 


Railroad  v.  Voils,  98  Ga.  446,  26  S.  E. 
483,   35   L.   R.   A.   655. 

Where  a  train  is  stopped  at  a  flag  sta- 
tion, and,  after  an  employee  thereon  had 
assisted  some  passengers  to  alight,  started 
to  move  on,  and  the  plaintiff  then  in- 
formed this  employee  of  her  desire  to 
get  aboard,  and  he  thereupon  signaled 
the  engineer  to  stop  the  train,  which  was 
done,  the  train  stopping  at  a  low  place 
where  it  was  difficult  to  mount  the  plat- 
form steps,  and  the  employee  then  under- 
took to  assist  the  plaintiff  to  get  upon 
the  train,  it  was,  under  these  circum- 
stances, a  question  for  the  jury  whether 
or  not  the  employee  in  so  doing  was 
acting  within  the  scope  of  his  duty.  Wes- 
tern, etc.,  Railroad  v.  Voils,  98  Ga.  446, 
26  S.  E.  483,  35   L.  R.   A.  655. 

In  Drew  v.  Sixth  Ave.  R.  Co.,  42  N.  Y. 
(3  Keyes)  429,  1  Abb.  Dec.  556,  it  was 
held  that  the  driver  was  acting  in  the 
line  of  his  duty  in  helping  a  child  or  in- 
firm person  on  and  off  the  car,  and  that 
the  cornpany  is  liable  for  the  negligence 
of  a  driver  in  this  respect. 

88.  Western,  etc..  Railroad  v.  Voils,  98 
Ga.  446,  26  S.  E.  483,  35  L.  R.  A.  655; 
Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28  Ind. 
App.  588,  64  N.  E.  39,  4  R.  R.  R.  120, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  120;  In- 
ternational, etc.,  R.  Co.  V.  Gilmer,  18  Tex. 
Civ.   App.   680,   45    S.   W.    1028. 

89.  "Means  to  alight"  as  including  acts 
of  porter  in  assisting  passenger. — Texas, 
etc.,  R.  Co.  V.  Beezley,  46  Tex.  Civ.  App. 
108,  101  S.  W.  1051. 

90.  Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  App.  424,  55  S.  W.  593;  Hous- 
ton, etc.,   R.   Co.  V.   Gorbett,  49  Tex.   573. 

A   carrier   need   not   assist   a   passenger 
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render  assistance  in  taking  passengers  aboard  its  cars,  it  is  liable  for  the  conse- 
quences of  negligence  in  giving  directions  to  passengers  as  to  the  mode  of  enter- 
ing.91  A  complaint  alleging  that  the  conductor  of  defendant's  street  car,  after 
assisting  plaintiff  to  alight  from  the  car,  stepped  back  upon  the  car  step  and  stood 
on  plaintiff's  skirt,  which  had  not  been  removed  from  the  step,  while  the  car  was 
started,  throwing  plaintiff  down,  and  injuring  her,  has  been  held  to  state  a  cause 
of  action. 52  Although  a  passenger  leaves  a  train  at  an  intermediate  station,  upon 
being  mistakenly  informed  by  a  brakeman,  whose  duty  it  is  to  call  stations  and  to 
assist  passengers  on  and  off  the  train,  that  it  is  necessary  to  change  cars  at  that 
station,  the  railroad  company  is  responsible  for  the  negligence  of  the  brakeman  in 
assisting  the  passenger  off  the  train. ^^ 

§  2605.  Pushing  or  Pulling  Passenger  Off  Train  or  Car. — On  the  ground 
that  the  act  of  a  trainmen  in  pushing  or  pulling  a  passenger  from  a  train  or  car 
is  within  the  scope  of  his  employment,  a  railroad  company  is  liable  to  a  passenger 
for  injuries  sustained  in  consequence  of  being  negligently  or  wilfully  pulled  or 
pushed  from  a  train  by  the  conductor,^*  by  a  brakeman,^^  by  a  porter,^^  and  even 
by  one  of  the  servants  in  charge  of  a  sleeping  car.^^  If  a  passenger  has  boarded 
a  moving  train  and  got  safely  on  the  steps  of  one  of  the  cars,  the  railroad  com- 
pany is  responsible  for  the  act  of  one  of  its  servants  in  pushing  them  off.^^ 

§  2606.  Directing  or  Permitting  Passenger  to  Alight  from  Moving 
Train. — A  railroad  company  is  liable  to  a  passenger,  who  is  not  chargeable  with 
contributory  negligence,  for  injuries  received  in  consequence  of  being  negligently 
permitted  or  directed  to  alight  from  a  moving  train  loy  the  conductor  ^9  or  the 
brakeman,!  especially  at  a  place  known  to  the  employee  to  be  dangerous  because 


in  alighting,  but,  when  a  brakeman  un- 
dertakes to  assist  a  passenger  to  alight, 
he  must  exercise  reasonable  care,  and, 
where  he  negligently  pulls  a  passenger 
from  the  steps  of  the  car  and  causes  him 
to  fall,  the  carrier  is  liable.  Louisville, 
etc.,  R.  Co.  V.  Lee,  130  S.  W.  813,  140 
Ky.   91. 

A  conductor  in  proffering  his  aid  to  as- 
sist a  passenger  to  alight  from  the  car 
at  her  destination  is  acting  within  the 
scope  of  his  employment;  so  that,  though 
there  was  no  duty  to  furnish  such  aid, 
the  conductor  having  taken  her  by  the 
arm  and  negligently  withdrawn  the  sup- 
port of  his  hand  while  she  was  stepping 
down,  because  of  which  she  fell,  the  car- 
rier is  liable.  Judgment  96  N.  Y.  S.  1127, 
110  App.  Div.  918,  affirmed.  Hanlon  v. 
Central  R.  Co.,  79  N.  E.  846,  187  N.  Y.  73, 
10  L.  R.  A.,  N.  S.,  411. 

In  an  action  for  injury  to  plaintiff's 
wife,  evidence  that  when  the  train  was 
about  to  start,  the  conductor  ordered  her 
to  get  off  and  go  to  a  rear  car  where 
there  was  no  platform,  and  that  a  brake- 
man  seized  and  jerked  her  aboard,  injur- 
ing her  spine,  was  sufficient  to  support 
a  verdict  for  the  plaintiff.  International, 
etc.,  R.  Co.  V.  MuUiken,  10  Tex.  Civ. 
App.  663,  664,  32  S.  W.  152,  affirmed  in 
93  Tex.  643,  no  op. 

91.  Allender  v.  Chicago,  etc.,  R.  Co., 
43  Iowa  276. 

92.  Citizens'  St.  R.  Co.  v.  Shepherd 
(Ind.  App.),  59  N.  E.  349. 

93.  International,  etc.,  R.  Co.  v.  An- 
derson, 15  Tex.  Civ.  App.  180,  53  S.  W. 
606. 


94.  Louisville,  etc.,  R.  Co.  v.  Wood,  113 
Ind.  544,  14  X.  E.  572,  16  N.  E.  197; 
Texas,  etc.,  R.  Co.  v.  Humphries,  20  Tex. 
Civ.  App.  38,  48  S.   W.  201. 

95.  Owens  v.  Kansas  City,  etc.,  R.  Co., 
95  Mo.  169,  8  S.  W.  350,  33  Am.  &  Eng. 
R.  Cas.  524,  6  Am.  St.  Rep.  39;  Werner 
V.  Chicago,  etc.,  R.  Co.,  105  Wis.  300,  81 
N.  W.  416. 

96.  Liability  for  acts  of  porter. — Where, 
in  an  action  for  injuries  to  a  passenger, 
it  appeared  that  a  porter  on  a  train  was  on 
duty  and  assisting  in  the  operation  of  the 
train  at  the  time  he  pushed  plaintiff  off 
the  train,  the  company  was  liable  for 
the  consequences  of  the  act.  Interna- 
tional, etc.,  R.  Co.  V.  Hugen,  100  S.  W. 
1000,    45    Tex.    Civ.    App.    326. 

97.  Louisville,  etc.,  R.  Co.  v.  Ray,  101 
Tenn.  (17  Pickle)  1,  46  S.  W.  554,  11  Am. 
&  Eng.  R.  Cas.,  N.  S.,  174. 

98.  Sharer  v.  Faxon,  171  Pa.  26,  33  Atl. 
120,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

99.  Evansville,      etc.,    R.    Co.    v.   Athon, 
■6   Ind.   App.   295,   51   Am.   St.   Rep.   303,   33 

N.  E.  469;  Bucher  v.  New  York,  etc.,  R. 
Co.,  98  N.  Y.  128,  21  Am.  &  Eng.  R.  Cas. 
361;  Cooper  v.  Georgia,  etc.,  R.  Co.,  61  8. 
C.  345,  39  S.  E.  543,  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  13. 

1.  Eddy  V.  Wallace,  1  C.  C.  A.  435,  -49 
Fed.  801,  52  Am.  &  Eng.  R.  Cas.  265; 
Pittsburgh,  etc.,  R.  Co.  v.  Gray,  28  Ind. 
App.  588,  64  N.  E.  39,  4  R.  R.  R.  120, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  120; 
Filer  -v.  New  York  Cent.  R.  Co.,  49  N. 
Y.  47,  10  Am.  Rep.  327. 
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of  insufficient  lighting  or  any  other  reason. ^  And  it  has  been  held  that  the  facts 
in  a  given  case  was  sufficient  to  justify  a  finding  that  it  was  within  the  scope  of 
the  porter's  duty  to  direct  passengers  to  alight.^  But  it  has  been  held  that  a  decla- 
ration which  stated  in  effect  that  plaintiff  was  injured  while  alighting  from  a  mov- 
ing train  in  obedience  to  the  negligent  order  of  defendant's  flagman,  but  which 
did  not  allege  that  the  flagman  had  any  authority  to  give  the  direction,  or  that  the 
giving  of  it  was  within  the  scope  of  his  duties,  or  that  he  gave  it  by  direction  of 
the  conductor,  failed  to  state  a  cause  of  action-* 

After  Termination  of  Contract. — The  act  of  a  brakeman  in  telling  a  pas- 
senger, who  has  been  carried  by  his  station  while  asleep,  that  the  train  has  just 
started  and  that  he  does  not  think  that  there  is  any  danger  in  getting  off,  does  not 
charge  the  carrier  with  liability  for  injuries  received  by  the  passenger  in  alighting. 
The  contract  of  carriage  having  terminated,  and  the  person  being  upon  the 
train  through  his  own  fault,  the  company  could  become  liable  only  through  failure 
of  its  servants  to  exercise  ordinary  care  against  inflicting  injury  upon  him.  The 
advice  of  a  porter  or  brakeman  to  such  person  that  it  would  not  be  dangerous  to 
get  off  a' moving  train  can  not  be  considered  as  the  discharge  of  a  delegated  duty, 
for  no  such  obligation  rested  upon  the  carrier. ^ 

§  2607.  Giving  Information  to,  or  Instructing,  Passengers. — A  railroad 
is  responsible  for  the  act  of  its  ticket  agent  in  directing  a  passenger  to  take  the 
wrong  train  ^  and  for  the  act  of  its  conductor  in  negligently  intimating  to  a  pas- 
senger, who  makes  inquiries,  that  she  is  on  the  right  train,  when  in  fact,  she  is  on  a 
train  which  will  not  carry  her  to  her  destination.'''  But,  since  the  control  and  man- 
agement of  a  train  is  ordinarily  vested  in  the  conductor,  whose  authority  is  ex- 
clusive, the  unauthorized  acts  of  a  brakeman  as  to  matters  connected  with  the 
movement  of  a  train  is  usually  not  within  the  scope  of  his  employment.  Thus  the 
unauthorized  act  of  a  brakeman  on  a  freight  train,  which  was  in  charge  of  a  con- 
ductor, in  telling  a  passenger,  who  was  riding  on  the  train  for  the  purpose  of 
caring  for  stock,  to  look  after  his  stock,  and  that  the  train,  which  has  stopped  at 
a  station,  would  remain  there  some  time,  has  been  held  not  to  be  within  the  scope 
of  the  brakeman's  authority.^  A  passenger  who,  having  been  carried  past  his 
station  while  asleep,  was  set  down  at  a  distance  therefrom,  at  his  own  request, 
has  been  denied  a  recovery  for  injuries  sustained  in  walking  back,  notwithstand- 
ing that  he  might  have  been  mislead  by  the  conductor  as  to  the  precise  place  where 

2.  Place  known  to  be  dangerous.— A  7.  Plaintiff  had  a  ticket  over  a  railroad 
railroad  was  negligent  where  an  em-  which  formed  a  junction  with  defend- 
ployee,  who  knew  that  the  platform  was  ant's  road.  On  arrivin'g  at  the  junc- 
insufficiently  lighted,  and  of  the  existence  tion,  the  train  switched  off  on  defend- 
of  a  space  between  it  and  the  lower  steps  ant's  road.  Plaintiff  inquired  of  the  con- 
of  the  car,  directed  and  commanded  a  ductor  who  took  charge  at  that  point  if 
passenger  to  leave  the  train  while  under  she  was  on  the  right  road,  and  was  told 
motion.  Gulf,  etc.,  R.  Co.  v.  Shelton,  to  keep  her  seat,  and  a  short  distance  on 
30  Tex.  Civ.  App.  72,  69  S.  W.  653;  S.  C.  was  ejected  by  the  same  conductor. 
(Tex.  Civ.  App.),  70  S.  W.  359,  affirmed  Held,  that  it  was  the  conductor's  duty 
in  73  S.  W.  165,  96  Tex.  301.  to  examine  plaintiff's  ticket  or  inquire  as 

3.  Porter's  duty. — Texas,  etc.,  R.  Co.  v.  to  her  destination,  and  his  failure  to  do 
Whiteley,  43  Tex.  Civ.  App.  346,  96  S.  ^o  was  negligence.  International,  etc., 
W.    109.  R-  Co.  V.  Gilbert,  64  Tex.  536. 

4.  Savannah,  etc.,  R.  Co.  v.  Wall,  96  8.  Authority  of  brakeman  to  make 
Ga.  328,  23  S.  E.  197.  Statements  as   to   movements  of  trains. — 

5.  Missouri,  etc.,  R.  Co.  v.  Perry,  8  ^h<;re  a  train  is  in  charge  of  a  con- 
Tex.  Civ.  App.  78,  27  S.  W.  496.  ductor,   a   brakeman   is   not   authorized   to 

e  c  ^u  .  T>  ,"  xj  ii  „^  make  statements  to  passengers  as  to  the 
Al  ?Q,  «',  ^A  "  ?•  iZ  H"^'"^"'  ^<5  movements  of  the  train,  and  a  passenger 
Ala.  492,  52  Am.  Rep.  349.  ^  ^ho  is  injured  by  relying  on  such  state- 
As  to  liability  of  carrier  for  misrepre-  ments  can  not  recover  from  the  com- 
sentations  of  its  agents  to  purchasers  of  pany.  International,  etc.,  R.  Co.  v.  Arm- 
tickets,  see  ante,  "Of  Ticket  Agent,"  §  strong,  4  Tex.  Civ.  App.  146,  23  S  W. 
3310.  336. 
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the  train  had  stopped ;   the  conductor,  it  was  said,  was  not  serving  the  company, 
but  the  passenger,  in  what  occurred.® 

Station  Agent's  Information  as  to  Routes,  etc. — An  agent  in  an  office 
maintained  by  a  carrier  for  the  purpose,  among  other  things,  of  giving  informa- 
tion to  intending  passenger  in  reference  to  routes  of  travel,  acts  within  the  scope 
of  his  authority  in  representing  that  a  certain  route  is  the  best  and  quickest.^" 
And  in  such  a  case  the  carrier  is  liable  for  any  injury  proximately  resulting, 
though  the  passenger  did  not  purchase  her  ticket  until  the  next  day  after  receiv- 
ing the  information,  where  she  purchased  it  in  reliance  thereon,  and  though  she 
had  the  opportunity  of  consulting  the  official  railroad  guide  as  to  routes,  from 
which  the  carrier  got  its  information. ^i  In  the  absence  of  a  showing  to  the  con- 
trary, it  is  not  within  the  scope  of  a  station  agent's  authority  to  suggest  to  or 
invite  passengers  leaving  trains  at  the  station  to  go  to  any  particular  hotel  not 
owned  by  the  carrier,  or  to  follow  any  particular  route  in  reaching  such  hotel, 
unless  such  route  has  otherwise  received  the  sanction  of  the  carrier,  though  it 
may  be  within  his  authority  to  inform  passengers  alighting  from  trains  of  a  safe 
way  of  egress  from  the  depot  or  approaches  reasonably  near  thereto. ^^ 

§  2608.  Acts  Calculated,  or  Intended,  to  Alarm  Passengers. — The  act 

of  a  brakeman  in  calling  upon  passengers  to  jump  from  the  train,  when  no  real 
danger  was  imminent,  has  been  held  to  be  within  the  scope  of  his  employment,  al- 
though the  expressed  duties  required  of  him  were  limited,  and,  under  ordinary 
circumstances,  did  not  include  the  duty  of  directing  passengers,  or  of  managing 
the  passenger  cars.^^  And  a  railroad  company  has  been  held  not  to  be  liable  for 
the  act  of  a  baggage  master  in  going  into  the  compartment  of  the  car  adjoining 
his  own,  at  the  request  of  the  express  messenger,  for  the  purpose  of  joining  the 
latter  in  having  sport  with  a  boy  who,  through  ignorance  or  mistake,  had  entered  ' 
the  express  compartment,  and  so  frightening  the  boy  by  threating  words  and  acts 
as  to  cause  him  to  jump  from  the  moving  train. i* 

§  2609.  Unintentional  Assaults  upon  Passengers. — The  act  of  an  en- 
gineer in  negligently  throwing  a  jet  of  water  from  a  water  tank  upon  a  pas- 
senger has  been  held  to  charge  the  carrier  with  liability.^s  And  where  the 
servants  of  a  carrier  on  a  train  were  attacked  and  the  flagman,  in  the  perform- 
ance of  his  duty,  while  repelling  the  attack  shot  and  injured  an  innocent  pas- 
senger, the  carrier  was  held  liable  if  the  act  was  wrongful. i*  And  a  street  rail- 
way company  has  been  held  liable  to  a  passenger  upon  one  of  its  cars  for  in- 
juries received  through  the  act  of  the  driver  in  throwing  a  stick  at  boys  who 

9.  Wilson  V.  New  Orleans,  etc.,  R.  Co.,  pressly  or  impliedly  invited  the  public 
68    Miss.    9,    8   So.   330.  to  use  as  a  means  of  ingress  or  egress  to 

10.  Information  as  to  routes,  etc. —  or  from  its  depot  and  platforms.  Ala- 
Southern  R.  Co.  V.  Nowlin,  156  Ala.  222,  bama,  etc.,  R.  Co.  v.  Godfrey,  156  Ala. 
47   So.   180.  202,  47  So.  185. 

11.  Liability  for  injury. — Southern  R.  13.  Ephland  v.  Missouri,  etc.,  R.  Co., 
Co.  V.  Nowlin,  156  Ala.  222,  47  So.  180.              137   Mo.   187,   37   S.   W.   820,   38   S.   W.   926, 

12.  Information  as  to  hotels. — Alabama,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  579,  59  Am. 
etc.,  R.  Co.  V.  Godfrey,  156  Ala.  202,  47  St.  Rep.  498,  35  L.  R.  A.  107,  rehearing 
So.   185.  denied    in   137   Mo.    196,    38    S.    W.   926,   59 

A   statement   of   a   station   agent,   made  Am.   St.   Rep.  502,   35   L.   R.  A.   109;   Mc- 

to   a  passenger  alighting  from   a  train   at  Peak   v.    Missouri,    etc.,    R.    Co.,    128    Mo. 

night,  in  going  into  the  depot  to  deposit  617,  30  S.  W.  170,  2  Am.  &  Eng.  R.  Cas., 

his  grip,  that  a  hotel  man  was  there  with  N.   S.,  226. 

a  light,   and   that  if  the  passenger  would  14.   Louisville,  etc.,   R.   Co.  v.  Douglass, 

hurry     he     could     catch     up     with     him,  69  Miss.  723,  11  So.  933,  30  Am.  St.  Rep. 

amounted   only   to    the    agent's   individual  582. 

suggestion,  for  which  the  carrier  was  not  15.  Terre  Haute,  etc.,  R.  Co.  v.  Jackson, 

responsible,  unless  the  route  taken  to  the  81  Ind.   19,  6  Am.   &  Eng.   R.   Cas.  178. 
hotel   was   within    depot    grounds    or    ap-  16.  Shooting    innocent    passenger. — Illi- 

proaches    thereto    or    was    a    passageway  nois    Cent.    R.    Co.    v.    Gunterman    (Ky. 

which     the    carrier     had     otherwise     ex-  App.),  122  S.  W.  514. 
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were  hanging  on  the  car.^'''  Where  a  railway  conductor,  while  in  charge  of  a 
car,  strikes  one  passenger  and  knocks  him  against  another,  injuring  the  latter, 
it  is  no  defense  to  an  action  by  the  injured  passenger  that  the  other  passenger 
had  used  opprbbious  language  to  the  conductor.^^ 

§  2610.  Falling  against,  or  Jostling,  Passengers. — That  the  negligent 
or  wilful  jostling  of  passengers  by  employees  is  within  the  scope  of  their  em- 
ployment is  illustrated  by  cases  holding  a  street  railway  company  responsible 
for  the  injuries  inflicted  upon  a  passenger  in  consequence  of  the  conductor 
negligently  stumbling  against  him,  while  engaged  in  collecting  fares, ^^  holding 
a  street  railway  company  responsible  for  injuries  to  a  passenger,  who,  while 
riding  on  the  front  platform  of  one  of  its  street  cars,  was  knocked  off  by  the 
conductor  in  attempting  to  get  on,2o  holding  a  street  railway  company  liable 
for  the  negligence  of  a  driver  of  one  of  its  street  cars  in  knocking  a  passenger 
from  the  platform  in  leaving  the  car,  after  having  given  the  reins  to  another 
driver  by  whom  he  was  relieved,^!  and  holding  a  railroad  company  liable  for 
the  act  of  a  brakeman  in  wilfully  or  carelessly  jostling  a  passenger  from  the 
train,  as  he  was  passing  from  one  car  to  another  to  find  a  seat.^^  A  railroad 
company  has  been  held  liable  to  a  passenger  who  was  knocked  down  and  in- 
jured, while  in  the  central  entrance  to  defendant's  station,  in  consequence  of 
the  violent  expulsion  of  a  drunken  man  by  a  servant  who  was  employed  to 
care  for  the  men's  waiting  room.^s  In  a  case  in  which  the  evidence  showed 
that  plaintiff,  who  was  a  passenger  upon  defendant's  elevated  train,  riding  on 
the  platform  of  a  car  which  was  so  crowded  that  the  gate  could  not  be  closed, 
was  injured  in  consequence  of  the  guard  striking  at  a  passenger  with  whom  he 
had  become  involved  in  a  quarrel,  causing  the  crowd  on  the  platform  to  surge 
against  plaintiff,  who,  in  order  to  save  himself  from  being  pushed  off  through 
the  open  gate,  made  a  quick  involuntary  movement  with  his  left  hand  to  catch 
the  railing  behind  him,  thereby  getting  his  arm  caught  between  the  railing  of 
the  car  on  which  he  was  riding  and  the  one  immediately  following,  it  was  held 
that  plaintiff  was  improperly  nonsuited. ^^  But  in  an  action  by  a  passenger  who 
was  injured,  while  on  the  platform  at  one  of  defendant's  stations,  in  consequence 
of  the  falling  against  him  of  one  of  defendant's  servants,  who  was  engaged  in 
a  playful  scuffle  with  another  employee,  it  was  held  that  the  conduct  of  the 
employees  was  not  in  the  line  of,  or  fairly  incidental  to,  their  employment. ^s 

§  2611.  Directing  Passenger  to  Render  Assistance. — Thei  act  of  a 
brakeman  on  a  freight  train,  who  was  invested  with  no  control  whatever  over 
any  person  on  the  train,  in  directing  a  boy,  who  was  riding  on  the  train  without 
the  consent  of  the  conductor  and  without  paying  fare,  to  adjust  some  boards 
which  were  falling  off  the  car,  has  been  held  not  to  be  within  the  brakeman's 
scope  of  employment.2^ 

§  2612.  Refusing  Passenger  Entrance  to  Car.— The  act  of  the  porter 
on  a  chair  car,  whose  duty  it  is  to  direct  passengers  which  car  to  enter,  and 

17.  Allen  v.  Galveston,  etc.,  R.  Co.,  79  22.  Louisville,  etc.,  R.  Co.  v.  Kelly,  92 
Tex.    631,    15    S.   W.   498.                                             Ind.    371,    13    Am.    &    Eng.    R.    Cas.    1,    47 

18.  Striking  at  one  and  injuring  another.       Am.  Rep.  149. 

—Georgia  R.,  etc.,  Co.  v.  Rich,  9  Ga.  App.  23.   Gray   v.   Boston,   etc..    Railroad,    168 

497,    71    S.    E.    759.  Mass.   20,   46  N.   E.   397,   8  Am.   &   Eng.   R. 

19.  Whalen  v.   Consolidated  Tract.   Co.,       ^^^f."  ^-   ^C  *^^-     ,,     ,    ,,        -„     ^ 

61  N.  J.  L.  606,  40  Atl.  645,  11  Am.  &  Eng.  ^,^%  ^'f ";?  ^i  ^''„",'i''"^"    ^-    ^°-    "^ 

R.   Cas.,   N.  S.,  207,   68  Am.   St.   Rep.   723,  ^-J-r     'a^  <,         u-         .        r.     n 

41    T     R     A     R^K  *'"•    Goodloe   V.    Memphis,    etc.,    R.    Co., 

„„  ■  p  •  ,,   ,  ,.,  ,        -o     n  ^"^    A^^-    233,    18    So.    166,    2   Am.    &    Eng. 

20-    Gray   v.   Metropolitan    etc.,    R.    Co.,  r.    Cas.,   N.   S.,   444,   54   Am.   St.   Rep.   67, 

57   N.   Y.   S.   587,   39   App.    Dlv.    536.  39    L.    R.   A.   729. 

21.   Commonwealth  v.  Brockton    St.   R.  26.    Sherman  v.  Hannibal,   etc.,  R.   Co., 

Co.,   143   Mass.   501,   10   N.   E.   506,   30  Am.  73   Mo.   62,  4  Am.   &  Eng.  R.   Cas.   589,  37 

&  Eng.   R.   Cas.   633.  Am.  Rep.  423. 
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who  carries  the  keys  to  the  car,  in  refusing  a  passenger  entrance  to  the  car,  is 
clearly  within  the  scope  of  his  employment.^'? 

§  2613.  Causing  Unnecessary  Delay  in  Transportation. — The  act  of 

a  conductor  in  unnecessarily  holding  his  train  at  an  intermediate  station,  and 
thereby  causing  an  unreasonable  delay  in  the  transportation,  is  within  the  scope 
of  his  employment,  and  charges  the  carrier  with  liability  for  the  consequent 
injuries  to  a  passenger.^* 

§  2614.  Making  Overcharge  for  Ticket. — The  act  of  a  ticket  agent  in 
making  an  overcharge  for  a  ticket,  being  done  in  the  discharge  of  the  duties  ex- 
pressly committed  to  him  by  the  railroad  company  employing  him,  is  within 
the  scope  of  his  employment,  and  the  company  is  liable  for  the  penalty  imposed 
by  statute. 28 

§  2615.  Assaults  upon  Passengers. — As  to  when  assaults  committed  by 
servants  upon  passengers  are  and  when  they  are  not  within  the  scope  of  the 
employment  of  the  servants,  see  ante,  "Assaults  upon  Passengers,"  §§  2570-2592. 

§  2616.  False  Imprisonment  of  Passengers. — In  some  cases  it  has  been 
taken  for  granted  that  the  act  of  the  conductor  of  a  train. in  causing  the  arrest 
of  a  passenger  on  a  charge  of  evading  payment  of  fare  is  within  the  scope  of 
the  conductor's  employment  ^^  and  that  is  undoubtedly  the  law-  It  has  been 
held  that  a  conductor  who  causes  a  passenger  on  his  train,  with  whom  he  has 
had  trouble  in  connection  with  the  collection  of  fare,  to  be  wrongfully  arrested, 
is  acting  within  the  line  of  his  employment. ^2  ^  street  railway  company  has  been 
held  liable  in  darnages  to  a  passenger  who,  when  he  presented  a  transfer  which 
had,  b}'  mistake  of  the  agent  of  a  connecting  road,  been  incorrectly  punched, 
was  forcibly  ejected  by  the  conductor,  and  placed  under  arrest  by  a  policeman 
at  the  conductor's  instance.^^  The  conduct  of  the  gatekeeper  of  an  elevated 
railroad  company  in  refusing  to  allow  a  passenger,  who  had  lost  his  ticket  be- 
fore reaching  his  destination,  to  pass  from  the  station  platform  to  the  street, 
detaining  him  and  causing  him  to  be  arrested,  has  been  declared  to  be  within 
the  gate-keeper's  scope  of  employment,  on  the  ground  that  all  these  acts  were 
successive  steps  taken  to  enforce  the  payment  of  fare  by  the  passenger,  or  to 
punish  him  for  refusing  to  do  so.^*  And  it  has  been  held  that  a  carrier  by 
water  is  liable  for  the  act  of  the  captain  of  one  of  its  steamboats,  whose  duty 
it  is  to  collect  fares  from  passengers,  in  handcuffing  and  chaining  a  passenger 
to  a  post,  under  the  mistaken  belief  that  he  has  not  paid  his  fare.^^  b,^,(-  j^  an 
action  for  malicious  prosecution  it  has  been  held  that,  when  a  street  railway 
conductor  has  been  authorized  only  to  put  delinciuent  passengers  off  his  car, 
the  act  of  the  conductor  in  calling  a  policeman  to  take  a  passenger  off  the  car 
and  to  arrest  him  for  violating  an  ordinance  against  riding  on  street  cars  with- 
out the  payment  of   fare,  does  not  render  the  carrier  liable.'"       The  act  of  a 

27.  Texas,  etc.,  R.  Co.  v.  Kingston,  30  Kan.  715,  41  Pac.  952,  2  Am.  &  Eng.  R. 
Tex.    Civ.    App.    24,    68    S.    W.    518.  Cas.,  N.   S.,  418,  29   L.   R.  A.  465. 

28.  Weed  v.  Panama  R.  Co.,  17  N.  Y.  33.  Jacobs  v.  Third  Ave.  R.  Co.,  71  App. 
362,  72  Am.  Dec.  474,  affirming  12  N.  Y.  Div.  199,  75  N.  Y.  S.  679,  10  N.  Y.  Ann. 
Super.  Ct.  133.  Cas.  462,   reversing  34  Misc.  Rep.  512,  69 

29.  St.   Louis,   etc.,   R.    Co.   v.   Ryan,   56       ^-^-f-  '^'^h       ,,  ^         ,.^  ^       t>    n 
Ark.    245,    19   S.   W.   839.                                        „  ^4    V"'-  ^-Metropolitan,  etc.    R.  Co 

„,     _  ,,  .  T,     .-,  90  N.  Y.  77,  12  Am.  &  Eng.  R.  Cas.  119, 

31.  Palmer   v.    Maine,    etc.,    R.    Co.,    92       43    \^^    j^^p    -^^-^ 

Me    399.  42  Atl.  800,  69  Am.  St    Rep.  513,  35.  frabing  v.  California  Nav.,  etc.,  Co., 

44  L.  R.  A.   673;   Krulevitz  j;.   Eastern  R.  131   Cal.   137,  53   Pac.   644,   8  Am.   &  Eng. 

Co.,   140   Mass.   573,   5   N.   E.  500,   26  Am.  Corp     Cas      N     S      695 

&  Eng.  R.  Cas.  118;  S.  C.,  143  Mass.  228,  36.' Little      Rock   Tract,      etc.,    Co.     v. 

9  N.  E.  613,  28  Am.  &  Eng.  R.   Cas.   138.  Walker,   65   Ark.   144,   45   S.  W.   57,  40  L. 

32.  Atchison,   etc.,   R.  Co.  v.  Henry,  55  R.  A.  473,  Wood,  J.,  dissenting. 
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street  railway  conductor,  who  has  ejected  a  passenger  from  his  car,  in  causing 
the  passenger's  arrest,  by  an  officer,  immediately  after  the  expulsion,  has  been 
declared  to  be  outside  the  scope  of  his  employment.  It  can  not  be  inferred, 
in  the  absence  of  testimony,  that  it  is  in  the  course  of  the  employment  of  a  con- 
ductor of  a  street  cable  car  to  cause  the  immediate  arrest  of  a  former  passenger 
for  his  conduct  in  refusing  to  pay  fare  or  to  leave  the  car,  and  thus  to  take  the 
risk  of  being  compelled  to  leave  his  car  in  the  street  temporarily  unprovided 
with  a  conductor. s'^  Upon  the  question  as  to  when  the  arrest  of  a  passenger 
by,  or  at  the  instance  of,  a  servant  of  the  carrier,  on  a  charge  of  passing 
counterfeit  money,  is  to  be  deemed  to  be  within  the  scope  of  the  serv- 
ant's employment,  there  is  much  confusion.  It  has  been  held  that  the  driver 
of  a  street  car  is  not  acting  witliin  the  scope  of  his  employment  when  he  causes 
a  passenger  on  his  car  to  be  arrested  on  a  groundless  charge  of  passing  counter- 
feit money  in  payment  of  his  fare.^*  And,  again,  it  has  been- held  that  a  street 
railway  company  is  not  responsible  for  the  act  of  its  superintendent  in  causing 
the  arrest  cf  a  passenger  for  depositing  a  counterfeit  coin  in  the  fare  box  on 
one  of  its  cars,  in  the  absence  of  a  showing  that  the  superintendent  was  expressly 
authorized  to  procure  the  arrest,  or  that  the  act  was  ratified  or  adopted  by  the 
corporation. 39  But  where  a  special  agent  or  detective  employed  by  a  railroad 
company  for  the  purpose  of  protecting  the  property  of  the  company,  and  of 
ferreting  out  and  prosecuting  persons  guilty  of  crimes  against  the  company, 
had  general  instructions  not  to  make  arrests  without  first  consulting  the  local 
attorneys  of  the  road,  but  was,  however,  authorized  to  make  arrests  when  the 
proof  was  strong,  and  there  was  not  time  to  consult  the  local  counsel,  the  act 
of  the  agent  in  causing  the  arrest,  without  consulting  the  company's  local  coun- 
sel, of  a  passenger  who  has  tendered  a  counterfeit  bill  at  one  of  the  company's 
ticket  offices,  was  held  to  be  within  the  line  of  his  employment.*"  The  conduct 
of  a  ticket  agent  in  declaring  that  a  coin  which  a  passenger  had  given  him  was 
a  counterfeit,  and  demanding  another  coin  in  its  place,  and,  on  the  refusal  of 
the  passenger  to  do  so,  calling  her  a  counterfeiter,  and  a  common  prostitute,  and 
then  detaining  her  at  the  station  while  search  was  made  for  an  officer,  releasing 
her  when  an  officer  could  not  be  found,  has  been  held  to  be  within  the  scope  of 
his  employment,  so  that  the  carrier  was  responsible  for  the  slanderous  words 
and  false  arrest.**^  But  where  a  ticket  agent,  who  had  been  notified  by  the  po- 
lice authorities  to  watch  for  men  of  a  certain  description,  suspected  of  passing 
counterfeit  bills,  accepted  from  a  passenger,  who  applied  for  a  ticket  and  whom 
tl|e  agent  thought  was  one  of  the  counterfeiters,  a  bill  which  he  believed  at  the 
time  to  be  a  counterfeit,  but  which  was  genuine,  and  then  sent  for  a  police  of- 
ficer, to  whom  he  pointed  out  the  passenger,  who  was  then  on  the  station  plat- 
form, it  was  held  (by  a  divided  court)  that  the  carrier  was  not  responsible  for 
the    false   imprisonment,    because   the   agent   was   not,   in   what   he    did,    acting 

37.  Lezinsky  "v.  Metropolitan  St.  R.  temper  and  injuring  anct  insulting  the 
Co.,  31  C.  C.  A.  573,  88  Fed.  437,  IS  Am.  plaintiff  upon  the  occasion.  He  believed 
&  Eng.  R.  Cas.,  N.  S.,  55.  that    plaintiff    had      passed    a    counterfeit 

38.  Laffitte  v.  New  Orleans,  etc.,  R.  Co.,  Piece  of  money  upon  him,  and  thus  had 
43  La.  Ann.  34,  8  So.  701,  47  Am.  &  Eng.  obtamed  a  passage  ticket  and  good  money 
R.  Cas.  645,  13  L.  R.  A.  337.  i"  change.     What  he  did  was   in  the  en- 

39.  Central  R.  Co.  v.  Brewer,  78  Md.  '^f^^°';  t°  P^^ot^^t  and  to  recover  his  em- 
394,  38  Atl.  615,  59  Am.  &  Eng.  R.  Cas.  PWer  s  property;  and  if,  m  his  conduct, 
639    37  L    R    A    63  committed    an    error,    which    was    ac- 

^'     _.;'■■      T       ■     Ml        .       Ti  companied  by  insulting  language  and  the 

^    °-.?'^^^"^".^„n   ^o.  ^°"w    i^Vo  ^I'^-'a  detention    of    the    person,    the    defendant, 

Co     96  Tenn^   339,   34   S.   W.   219,   3   Am.  ^g  his  employer,   is  legally  responsible  in 

&   Eng.    R.    Cas      N.   S.,   453,   54   Am.    St.  ^n    action    for    damages    for    the    injury." 

Rep.  833,  31  L.  R.  A.  703.  Palmeri  v.  Manhattan   R.   Co.,   133   N.   Y. 

41.   In     delivering   the     opinion   of   the  361,    30   N.    E.    1001,    53   Am.    &    Eng.    R. 

court,    Gray,    J.,    said:      "Here    the    agent  Cas.  56,  28  Am.  St.   Rep.  632,  16  L.  R.  A. 

was   acting   for   his    employers,    and    with  136,   affirming   60   Hun   579,    39   N.   Y.    St. 

no    other    conceivable    motive;    losing   his  Rep.  23,  14  N.  Y.  S.  468. 
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within  the  scope  and  line  of  his  duty.*^  Qn  the  ground  that  the  conductor  of 
a  train  would  not  be  acting  within  the  scope  of  his  employment  in  going  out  of 
the  train,  and  forcing  one  into  a  passenger  car  and  carrying  him  off,  if  a  con- 
ductor knowingly  and  wilfully  participates  in  the  act  of  taking  and  transporting- 
upon  the  cars,  against  his  will,  one  whom  he  had  no  right  to  receive  on  the  cars 
for  transportation,  he  and  not  the  company,  would  be  liable  for  his  conduct.^^ 

§§  2617-2629.  Who  Are  Servants— §  2617.  In  General. — It  is  some- 
times a  matter  of  difficulty  to  determine  who  are  servants  of  the  carrier  within 
the  rule  which  charges  the  carrier  with  liability  for  the  acts  or  omissions  of  his 
servants.  In  this  connection  it  is  to  be  observed  that  the  carrier  is  liable  not 
only  for  the  acts  and  omissions  of  a  servant  in  the  strict  sense  of  those  whom  he 
employs  to  render  personal  service  otherwise  than  in  pursuit  of  independent 
callings,  and  over  whom  he  has  the  sole  power  of  direction  and  control,  but  that 
he  may  sometimes  be  required  to  respond  in  damages  to  passengers  who  are 
injured  in  consequence  of  the  acts  and  omissions  of  persons  who  are  not  his 
servants  in  the  strict  sense  of  the  term.** 

§  2618.  Independent  Contractors. — Since  the  rule  of  respondeat  superior 
rests  upon  the  control  which  the  superior  has  a  right,  and  is  bound,  to  exercise 
over  the  acts  of  his  subordinates,  it  follows,  that  as  to  those  undertakings  which 
may  properly  be  devolved  upon  others  the  employer  is  not  liable  to  third  per- 
sons for  the  acts  of  an  independent  contractor,  over  whom  he  never  has  the 
necessary  control,  nor  is  he  liable  for  the  acts  of  the  employees  and  servants  of 
the  independent  contractor,  including  his  own  servants  whom  he  has  placed 
under  the  contractor's  exclusive  control.  But,  since  the  duties  which  a  carrier 
owes  to  his  passengers  are  positive  duties  imposed  by  law,  so  that  the  carrier 
can  not  relieve  himself  from  liability  for  a  breach  thereof,  the  carrier  is  liable 


42.  Mulligan  v.  Nev/  York,  etc.,  R.  Co., 
129  N.  Y.  506,  29  N.  E.  952,  53  Am.  & 
Eng.  R.  Cas.  47,  26  Am.  St.  Rep.  539,  14 
L.  R.  A.  791,  reversing  60  Hun  579,  14  N. 
Y.  S..  456.  In  the  prevailing  opinion, 
which  was  delivered  by  O'Brien,  J.,  it  was 
said:  "It  is  quite  clear  from  the  evidence 
that  the  agent  was  first  put  upon  his 
guard,  and  in  fact  set  in  motion,  not  by 
any  direction  from  the  defendant,  but 
by  the  police.  When  he  took  the  bill  he 
knew,  or  at  least  believed,  it  to  be  a 
counterfeit;  but,  notwithstanding  this,  he 
gave  the  plaintiff  defendant's  property 
for  it,  whereas  it  was  his  duty,  consider- 
ing him  merely  as  the  agent  of  the  de- 
fendant, to  refuse  it.  He  did  not  take 
the  bill  in  the  course  of  his  business  as 
agent,  but  for  the  purpose  of  entrapping 
persons  that  he  believed  to  be  engaged 
in  the  commission  of  crimes.  This  may 
have  been  laudable  enough  on  his  part 
as  a  citizen  or  as  a  person  aiding  the  po- 
lice, but  he  was  not  acting  in  the  line  of 
his  duty  as  defendant's  agent.  If  he  had 
been  cheated  or  imposed  upon  by  the 
plaintiff,  or  if  he  honestly  believed  he 
had  been,  and  then  attempted  to  recover 
what  he  had  or  supposed  he  had  lost  by 
the  arrest  of  the  plaintiff,  it  might  then 
be  said  that  he  was  engaged  in  the  pro- 
tection of  the  property  and  interest  of 
the  defendant,  and  therefore  acting  with- 
in the  line  of  his  duty.  But  here  a  ticket 
agent     of   a    railroad    deliberately     takes 


from  a  person  applying  to  purchase  a 
ticket  what  he  believes  to  be  a  counter- 
feit five-dollar  bill — not,  of  course,  in 
good  faith,  or  in  the  regular  and  ordinary- 
course  of  his  business,  but  for  the  ptir- 
pose  of  aiding  the  police  in  the  detection 
of  criminals — and  then  immediately  di- 
rects the  arrest  of  the  person  from  whom 
he  took  the  bill.  Such  an  act  on  his  part 
is  not  binding  on  his  principal.  If  he  was 
in  fact  acting  within  the  scope  and  in 
the  line  of  his  duty,  he  would  have  re- 
fused to  receive  what  he  believed  to  be 
counterfeit  money  for  the  property  of  his 
principal,  and  would  have  refused  to  part 
with  such  property,  except  upon  receipt 
of  what  at  least  he  believed  to  be  good 
money.  The  defendant,  as  a  citizen,  might 
with  perfect  propriety  render  to  the  po- 
lice such  services  as  he  could  in  procur- 
ing the  detection  and  arrest  of  persons 
engaged  in  passing  counterfeit  money, 
but  it  does  not  follow  that  all  his  acts 
in  that  respect  are  binding  on  the  defend- 
ant." 

43.  lackson  v.  St.  Louis,  etc.,  R.  Co.,  87 
Mo.  422,  25  Am.  &  Eng.  R.  Cas.  327,  56 
Am.  Rep.  460. 

44.  A  flagman  stationed  at  a  railroad 
crossing  used  by  a  street  railway  com- 
pany is  the  agent  of  the  latter,  and  it  is 
liable  for  his  negligence  in  signaling  a 
motorman  to  cross.  Augustus  v.  Chi- 
cago, etc.,  R.  Co.,  153  Mo.  App.  572,  134 
S.    W.    22.' 
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for  the  acts  and  omissions  of  the  servants  of  an  independent  contractor,  who  is 
employed  to  discharge  any  of  the  duties  which  the  carrier  owes  to  his  passen- 
gers.*5  Accordingly  a  steamship  company  is  liable  for  an  assault  upon  a  pas- 
senger by  the  servants  of  an  independent  contractor  who  is  employed  to  trans- 
port the  company's  passengers  from  the  shore,  by  tugs  or  tenders,  and  place  them 
on  shipboard.*^  And  it  is  no  defense  to  an  action  by  a  passenger  for  injuries 
caused  by  the  obstruction  of  the  track  by  work  being  done  thereon,  that  the  ob- 
struction resulted  from  the  negligence  of  an  independent  contractor.*'^  When 
the  engine  of  a  railroad  company  is  detached  from  one  of  its  trains  before  reach- 
ing a  passenger  station,  and  an  engine  of  a  terminal  company  is  attached  for 
the  purpose  of  completing  the  transportation,  the  carrier  is  liable  for  the  negli- 
gence of  the  terminal  company  and  its  servants. **  It  has  been  held  that  the  agent 
of  the  owner  of  a  street  railway,  who  is  employed  to  run  a  car  over  the  road 
and  to  employ  a  driver,  is  not  an  independent  contractor-*^  And  it  has  been 
held  that,  although  a  railroad  company  placed  the  repair  of  a  bridge  leading  to 
one  of  its  stations  in  the  hands  of  an  independent  contractor,  the  doctrine  of  in- 
dependent contractors  did  not  apply  where  the  company  undertook  to  use  the 
bridge  before  the  repairs  were  completed.-''^  But  in  a  late  Pennsylvania  case 
the  court  said :  "Summing  up  the  whole  case,  briefly,  it  shows  the  defendant 
using  what  must  be  treated  as  its  own  track,  lawfully  and  without  negligence, 
and  having  its  passenger  killed  by  the  act  of  a  third  party,  over  whom  it  had  no 
control,  and  for  whose  action  it  was  in  no  wise  responsible."  ^^ 

§  2619.  Construction  Companies. — While  a  railroad  or  street  railway 
company  may  contract  for  the  construction  of  its  road,  it  can  not  escape  liability 
for  injuries  to  passengers  caused  by  the  negligence  of  another,  whom  it  permits 
or  allows  to  use  the  road  for  the  purposes  of  traffic.  In  such  case,  as  regards 
the  public,  those  who  operate  the  road  must  be  regarded  as  the  agents  of  the 
corporation.  Hence,  when  a  railroad  or  street  railway  is  operated  for  the  car- 
riage of  passengers  by  a  construction  company  for  a  limited  period  after  the 
completion  of  the  road,  the  owner  of  the  road  and  franchise  is  responsible  to 
the  passengers  for  the  negligence  of  the  construction  company. ^2  Even  if  a 
construction  company  engages  in  the  carriage  of  passengers  before  the  road  has 
been  completed  and  while  it  is  still  in  full  possession  of  the  road,  the  owner  of 

45.  Barrow  Steamship  Co.  v.  Kane,  31  at  the  place  of  an  accident  were  the  prop- 
C.  C.  A.  452,  88  Fed.  197;  Carrico  v.  West  erty  of  a  traction  company,  but  in  joint 
Virginia,  etc.,  R.  Co.,  39  W.  Va.  86,  19  use  by  it  and  defendant  street  railroad, 
S.  E.  571,  24  L.  R.  A.  50.  But  see  Wolf  under  a  traffic  agreement,  which  provided 
V.  Third  Ave.  R.  Co.,  74  N.  Y.  S.  336,  67  that  the  cars  of  defendant  were  to  be 
App.    Div.    605.  cleaned  and  repaired  by  the  traction  com- 

46.  Barrow  Steamship  Co.  v.  Kane,  31  pany.  Two  cars  of  defendant  had  been 
C.    C.  A.   452,   88   Fed.   197.  delivered  to  the  traction  company,  which 

47.  Virginia  Cent.  R.  Co.  v.  Sanger,  56  dismantled  one  of  them,  attached  it  by 
Va.  (15  Gratt.)  230;  Carrico  v.  West  Vir-  chains  to  the  other,  and  started  it  to- 
ginia,  etc.,  R.  Co.,  39  W.  Va.  86,  19  S.  E.  wards  the  car  barn  for  repairs.  The 
571,  24  L.  R.  A.   50.  coupling  chains  broke,  and  the  dismantled 

48.  Keep  v.  Indianapolis,  etc.,  R.  Co.,  car  ran  down  a  grade  until  it  collided 
3  McCrary  303,  10  Fed.  454.  with    a    car    of    defendant,    in    which    de- 

49.  lensen  v.  Barbour,  15  Mont.  582,  39  ceased  was  a  passenger.  The  workmen 
Pac.  906.  who    were    to    repair    and    clean    the    cars 

50.  Gilmore  v.  Philadelphia,  etc.,  R.  were  employed  and  controlled  by  the 
Co.,  154  Pa.  375,  25  Atl.  774,  56  Am.  &  traction  company,  and  defendant  paid  on 
Eng.  R.  Cas.  279.  the   basis   of   an   account   kept   not   coem- 

51.  Beckman  v  Meadville,  etc.,  St.  R.  ployees  of  defendant.  Beckman  v.  Mead- 
Co.,  219  Pa.  26,  67  Atl.  983,  985.  ville,    etc.,    St.    R.    Co.,    67    Atl.    983,    219 

A  street  railway  company  may  be   em-  Fa.  26. 
ployed    as   an    independent   contractor   by  52.  Chattanooga,  etc.,  R.  Co.  v.  Liddell, 

another   street   railroad   to    clean   and   re-  85  Ga.  482,  11  S.  E.  853,  21  Am.  St.  Rep. 

pair  its  cars.     Beckman  v.  Meadville,  etc.,  169;    Cogswell   v.   West   St.,   etc.,    R.    Co., 

St.    R.   Co.,   67   Atl.   983,   219    Pa.   26.  5  Wash.  46,  31   Pac.  411,  53  Am.  &  Eng. 

The  tracks  of  a  street  railway  company  R.    Cas.    500. 
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the  franchises,  who  consents  to  the  carrying  on  of  the  passenger  trafific,  is  not 
relieved  of  liability  to  the  passengers. ^^  .\nd  it  has  been  held  that  if  a  railroad 
company  furnishes  a  train  to  a  construction  company  for  the  purpose  of  trans- 
porting construction  material,  and  the  train  is  run  by  persons  who  are  em- 
ployed and  paid  by  the  railroad  company,  which  alone  has  the  power  of  selection 
and  discharge,  the  company  is  responsible  to  a  passenger  riding  on  a  pass,  given 
him  by  the  contractors,  for  injury  received  through  the  negligence  of  those 
operating  the  train,  even  though  the  contractors  have  the  right  to  determine 
when,  where  and  to  what  extent  supplies  shall  be  transported,  and  to  that  ex- 
tent have  the  control  of  the  company's  train  and  employees. ^^  But  a  railroad 
company  which  furnishes  a  train  to  an  independent  contractor  for  the  con- 
struction of  its  road  to  be  used  in  carrying  on  the  work  of  construction,  is  not 
liable  to  a  passenger,  whom  the  construction  company  undertakes  to  carry  but 
with  whose  transportation  the  railroad  company  has  nothing  to  do,  for  the  neg- 
ligence of  an  engineer  in  charge  of  the  train,  who  is  neither  employed  nor  paid 
by  the  railroad  company.^^  And  where  a  passenger  is  carried  on  a  construction 
train  operated  by  independent  contractors  for  the  building  of  the  road,  without 
the  knowledge  of  the  railroad  company,  and  against  its  express  prohibition,  the 
railroad  company  is  not  liable  to  the  passenger  for  injuries  sustained  through 
the  negligence  of  the  construction  company .^^ 

§  2620.  Persons  in  Charge  of  Sleeping,  or  Palace,  Cars. — Although  a 
sleeping  or  palace  car,  which  is  run  in  connection  with  a  passenger  train,  is  not 
owned  by  the  railroad  company  but  by  a  separate  company,  which  has  its  own 
servants  in  charge  thereof,  the  persons  in  charge  of  the  car  are  nevertheless  to 
"be  regarded  and  treated,  in  respect  to  all  matters  pertaining  to  the  safety  of  pas- 
sengers, as  servants  of  the  railroad  company;  for  the  law  will  not  permit  a  rail- 
road company,  engaged  in  the  business  of  carrying  persons  for  hire,  through 
any  device  or  arrangement  with  a  sleeping-car  company,  whose  cars  are  used  by 
the  railroad  and  constitute  a  part  of  the  train,  to  evade  the  duties  imposed  upon 
it  by  law.  Accordingly,  railroad  companies  are  held  responsible  for  the  negli- 
gence of  persons  in  charge  of  a  palace  or  sleeping  car  ^^  and  for  their  wilful 
acts,^^  including  assaults  upon  passengers.^^     And  it  has  been  held  that  a  pas- 

53.  Lakin  v.  Willamette,  etc.,  R.  Co.,  expected  would  be  on  the  train  she 
13  Ore.  436,  11  Pac.  68,  26  Am.  &  Eng.  boarded.  She  was  informed  by  the  PuU- 
R.   Cas.  611,   57  Am.  Rep.  25.  man    conductor    in    the    train    conductor's 

54.  Burton  v.  Galveston,  etc.,  R.  Co.,  61  presence  that  that  car  would  be  incor- 
Tex.   526,   21   Am.   &  Eng.   R.   Cas.   218.  porated  into  the  train  at  a  junction  point, 

55.  Scarbrough  v.  Alabama  Mid.  R.  Co.,  and  was  permitted  to  remain  in  the 
94  Ala.  497,  10  So.  316.  sleeper  where  she  was  then  located  until 

56.  Cunningham  v.  International  R.  the  junction  was  reached.  After  the  train 
Co.,  51  Tex.  503,  32  Am.  Rep.  632.  had   left   the   junction   point,   she   was   in- 

57.  Airey  v.  Pullman  Palace  Car  Co.,  formed  that  the  Atlanta  sleeper  had  been 
50  La.  Ann.  648,  23  So.  512,  11  Am.  &  placed  in  a  prior  section  of  the  train,  and 
Eng.   R.    Cas.,   N.    S.,   836.  she  was  compelled  to  return  to  the  point 

A  passenger,  by  train  of  a  railroad  from  which  she  started.  Held,  that  the 
company,  traveling  in  the  coach  of  a  Pullman  conductor  in  failing  to  transfer 
sleeping-car  company,  may  properly  as-  plaintiff,  and  in  permitting  her  to  ride  in 
sume,  in  the  absence  of  notice  to  the  the  wrong  car,  acted  as  the  agent  of  the 
contrary,  that  the  whole  train  is  under  railroad  company  over  whose  line  the 
one  management;  and  in  such  case,  where  train  was  operated  to  the  junction  point, 
he  sustains  injury  by  the  negligence  of  and  that  it  alone  was  liable  for  the  dam- 
one  in  the  employ  of  the  sleeping-car  ages  sustained.  Cincinnati,  etc.,  R.  Co.  v. 
company,  he  may  maintain  an  action  Raine  (Ky.  App.),  113  S.  W.  495. 
against  the  railroad  company.  What  the  58.  Louisville,  etc.,  R.  Co.  v.  Ray,  101 
effect  of  such  notice  would  be  is  not  de-  Tenn.  (17  Pickle)  1,  46  S.  W.  554,  11  Am. 
termined.  Cleveland,  etc.,  R.  Co.  v.  Wal-  &  Eng.  R.  Cas.,  N.  S.,  174. 
wrath,  38  O.  St.  461,  43  Am.  Rep.  433,  59.  Williams  v.  Pullman  Palace  Car  Co., 
affirming  «   O.   Dec.   Reprint  718.  40  La.  Ann.  417,  4  So.  85,  33  Am.  &  Eng. 

Plaintiff,      having    purchased      a    ticket  R.    Cas.   414,   8  Am.   St.   Rep.   538;   Thorp 

over   three   railroads    to   Atlanta,    ordered  v.  New  York,   etc.,  R.   Co.,  76  N.  Y.  403, 

reservation   in   a   sleeping   car   which   she  32   Am.    Rep.    325,   affirming   13    Hun   70; 
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senger  may  assume  that  a  porter  of  a  palace  car  may  be  relied  on  for  assistance.^** 

§  2621.  Servants  Invested  with  Authority  of  Peace  Officers.— The  fact 

that  a  person  who  is  employed  by  a  carrier  has,  by  statute  or  special  appoint- 
ment, been  invested  with  the  duties  and  powers  of  a  police  officer,  does  not 
affect  his  status  as  a  servant  of  the  carrier,  and  does  not  relieve  the  carrier  from 
liability  for  his  tortious  acts  done  within  the  scope  of  his  employment.^i  That 
fact  affords  no  immunity  to  the  carrier  for  damages  resulting  from  his  wrong- 
ful or  illegal  discharge  of  his  duty,  either  as  servant  of  the  company  or  under 
color  of  the  police  power  delegated  to  him  by  law.^^  Thus,  a  railroad  company 
is  liable  for  the  false  arrest  of  a  passenger  by  its  station  agent  or  conductor, 
although  they  are,  by  statute,  made  conservators  of  the  peace.*'^  And  a  rail- 
road company  is  liable  for  an  assault  upon  a  passenger  by  an  employee  in  its 
station,  whose  duty  it  is  to  look  after  passengers,  although  he  may  be  clothed 
with  the  authority  of  a  police  officer.***  If  a  person  occupying  the  dual  position 
of  public  officer  and  servant  of  a  carrier  acted  in  the  transaction  in  which  he 
inflicted  injury  upon  a  passenger  in  the  capacity  of  a  servant  of  the  carrier, 
the  question  of  liability  is  determined  by  the  legal  principles  applicable  in  case 
of  injury  to  a  passenger  by  ordinary  servants  of  the  carrier.^^  Yet  it  is  held 
that  a  special  officer,  appointed  and  commissioned  by  the  governor,  at  the  in- 
stance of  a  railroad  company,  under  a  statute,  and  paid  by  such  company  for  his 
services,  is  prima  facie  a  public  officer  for  whose  wrongful  acts  such  company 
is  not  liable.^^ 


Dwinelle  v.  New  York,  etc.,  R.  Co.,  120 
N.  Y.  117,  34  N.  E.  319,  44  Am.  &  Eng.  R. 
Cas.  384,  17  Am,  St.  Rep.  611,  8  L.  R.  A. 
324,  reversing  45   Hun  139. 

60.  Porter. — Gannon  v.  Chicago,  etc..  R. 
Co.,  141  Iowa  37,  117  N.  W.  966,  23  L. 
R.  A.,  N.  S.,  1061. 

61.  Effect  of  granting  conductor  police 
powers.— Brill  v.  Eddy,  115  Mo.  596,  23 
S.    W.    488. 

A  special  officer,  appointed  at  the  re- 
quest of  a  carrier  to  maintain  order  at 
station  platforms,  whose  shield  and  cap 
were  paid  for  by  the  carrier,  and  whose 
wages  were  paid  by  it,  was  its  employee, 
for  whose  acts  towards  a  passenger  the 
carrier  is  liable.  Brewster  v.  Interbor- 
ough  Rapid  Transit  Co.,  123  N.  Y.  S. 
993,  68  Misc.  Rep.  348. 
,  62.  Consequently  it  was  not  error  for 
the  court  to  refuse  the  request  to  charge 
that  the  defendant  was  not  liable  for 
its  conductor's  acts  in  carrying  out  the 
law  requiring  the  separation  of  white  and 
colored  passengers;  the  request  being 
only  a  partially  correct  statement  of  the 
law.  Georgia  R.,  etc.,  Co.  v.  Baker,  1 
Ga.  App.  832,  58  S.  E.  88. 

A  railroad  company  is  liable,  as  in  the 
case  of  its  regular  employees,  for  the 
wrongful  act  of  a  special  policeman  ap- 
pointed by  the  governor  at  the  instance 
of  the  company  and  paid  by  it,  where  en- 
gaged in  special  service  for  the  company 
such  as  guarding  its  property  or  enforc- 
ing obedience  to  its  rules  and  regulations. 
McKain  v.  Baltimore,  etc.,  R.  Co.,  65  W. 
Va.  333,  64  S.  E.  18,  23  L.  R.  A.,  N.  S., 
389,  17  Am.  &  Eng.  Ann.  Cas.  634. 

63.  King  V.  Illinois  Cent.  R.  Co.,  69 
Miss.   245,   10  So.  42;   Gillingham  v.   Ohio 
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River  R.  Co.,  35  W.  Va.  588,  14  S.  E. 
243,  51  Am.  &  Eng.  R.  Cas.  222,  29  Am. 
St.  Rep.  827,  14  L.  R.  A.  798. 

64.  A  railroad  company,  which  employs 
a  policeman  at  a  depot  to  look  after  pas- 
sengers, is  liable  to  a  passenger  for  loss 
of  an  eye,  caused  by  the  policeman  strik- 
ing with  a  billy,  the  passenger  having, 
after  being  roused  from  a  drunken  sleep, 
and  started  to  his  train,  merely  attempted 
to  come  back  into  the  depot.  Texas,  etc., 
R.  Co.  V.  Bowlin  (Tex.  Civ.  App.),  33  S. 
W.  918. 

In  Texas,  etc.,  R.  Co.  v.  Taylor,  31 
Tex.  Civ.  App.  617,  73  S.  W.  1081,  af- 
firmed in  97  Tex.  648,  no  op.,  it  appeared 
that  plaintiff,  while  lawfully  at  a  passen- 
ger depot,  was  wrongfully  assaulted  by 
a  railroad  policeman  acting  as  agent  of 
the  company  and  not  in  his  capacity  as 
an    officer. 

65.  When  acting  in  capacity  of  servant. 
— Layne  v.  Chesapeake,  etc.,  R.  Co.,  66 
W.   Va.  607,   67   S.   E.   1103. 

Under  Acts  33d  Gen.  Assem.  1909,  c. 
141,  §  2,  providing  that  conductors  may 
refuse  to  permit  persons  to  enter  the 
cars  when  intoxicated  or  may  eject  such 
persons  at  regular  stopping  places,  a  con- 
ductor who  uses  violence  towards  such 
a  passenger  while  he  is  in  the  car  is  act- 
ing solely  as  agent  and  servant  of  tfie 
railroad  company,  and  not  as  a  public 
officer  of  the  state,  for  whose  acts  the 
company  is  not  liable.  Heggen  v.  Fort 
Dodge,  etc.,  R.  Co.,  150  Iowa  313,  130  N. 
W.    148. 

66.  Special  officer. — McKain  v.  Balti- 
more, etc.,  R.  Co.,  65  W.  Va.  333,  64  S. 
E.  18,  33  L.  R.  A.,  N.  S.,  289,  17  Am.  & 
Eng.    Ann.    Cas.    634. 
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§  2622.  Assistants  Engaged  by  Servants.^It  seems  to  be  settled  that  the 
master  is  liable  for  the  negligence  of  a  person  employed  by  his  servant  in  the 
prosecution  of  the  master's  business,  or  of  a  person,  who  assists  his  servant  at 
his  request,  provided  the  servant  had  express  or  implied  authority  to  procure  as- 
sistance, and  the  negligent  act  complained  of  was  done  within  the  scope  of  the 
employment- ^'^  But  where  it  is  no  part  of  a  servant's  duty  to  operate  the  means 
of  conveyance,  or  to  see  that  it  is  operated,  it  would  seem  clear  that  he  has  no 
implied  power  to  employ  another  to  do  work  he  is  not  employed  to  do,  and  for 
the  doing  of  which  he  is  in  no  way  responsible.®*  A  railroad  company  has  been 
held  liable  for  the  negligence  of  a  person  who  was  placed  on  board  an  engine 
by  a  station  agent,  having  no  authority  to  hire  men,  for  the  purpose  of  learning 
the  road,  and  who  was  left  in  charge  of  the  engine  by  the  regular  engineer. ^^ 
Where  an  excursion  train  stopping  at  frequent  points  is  composed  of  so  many 
coaches  and  is  so  crowded  that  the  conductor  can  not  attend  to  his  usual  duties 
and  authorizes  another  employee  to  take  charge  of  a  section  thereof  as  conductor, 
as  to  a  passenger  dealing  with  such  employee  in  connection  with  the  duties  so 
assigned  him  and  in  reliance  on  his  being  the  conductor,  he  may  be  treated  as 
such.'^o  The  proprietors  of  a  stage  coach  have  been  held  liable  for  the  negli- 
gence of  a  passenger  who  was  permitted,  by  them  or  by  the  regular  driver,  to 
drive  the  coach.'^^  The  owner  of  a  street  railway  has  been  held  liable  for  the 
negligence  of  a  driver  of  a  street  car,  who  had  been  employed  by  an  agent,  whom 
the  owner  had  engaged,  for  a  stipulated  monthly  payment,  to  run  the  car  over 
the  line,  and  to  furnish  a  driver.' ^  A  railroad  company  has  been  held  liable  for 
an  assault  upon  a  passenger  by  a  person  who  was  temporarily  left  in  charge  of 
the  ticket  office  by  the  regular  ticket  agent ;  '^^  and  where  an  ofificer  called  in 
to  eject  some  persons  not  passengers  assaults  a  bona  fide  passenger,  the  carrier 
is  liable,  although  the  officer  desists  as  soon  as  told  to  do  so.'*  If,  by  custom 
among  street  railway  employees,  known  and  assented  to  by  the  company,  those 
who  are  on  duty  are  in  the  habit  of  calling  for  and  receiving  assistance  from  those 
who  are  not  at  the  time  on  duty,  and  an  employee  off  duty,  thus  called  upon, 
undertakes  to  render  the  assistance  asked,  he  will  be  regarded  as  in  the  em- 
ploy of  the  company  for  such  service;  and,  if  he  negligently  abandons  the  work 
before  completing  it,  whereby  injuries  to  a  passenger  occur,  the  company  will 
be  liable.''' s     And   although  such  a  custom  does  not  exist,   or,   existing,  is  not 

67.  Board  v.  Cralle,  109  Va.  246,  63  S.  71.  Tuller  v.  Talbot,  23  III.  357,  76  Am. 
E.    995,    22    L.    R.    A.,    N.    S.,    297,    citing       Dec.   695. 

Quarman   v.    Burnett,    etc.,    4   Jurist,    969;  72.  Jensen  v.  Barbour,  15  Mont.  582,  39 

Haluptzok  V.   Great   Northern   R.   Co.,   55  Pac.  906. 

Minn.  446,  57  N.  W.  144,  26  L.  R.  A.  739.  73.  Pick  v.  Chicago,  etc.,  R.  Co.,  68  'Wis. 

68.  Board  v.  Cralle,  109  Va.  246,  63  S.  469,  32  N.  W.  527,  60  Am.  Rep.  878,  34 
E.  995,  22  L.  R.  A.,  N.  S.,  297.  Am.    &   Eng.    R.    Cas.    378. 

Where  defendant's  hall  boy,  not  charged  f*'.  Where  defendant's  station  agent 
with  any  duty  of  operating  an  elevator  "".«'^.^,  ^^^""^^  sheriff  to  eject  certam  un- 
in  defendant's  office  building,  or  of  see-  desirab  e  persons,  not  passengers,  from 
ing  that  it  was  operated,  requested  an-  ^he  station  and,  while  the  agent  was  re- 
other  boy  not  in  defendant's  employ  to  q^estrng  those  who  did  not  have  tickets 
take  plaintiff  to  one  of  the  upper  floors,  ?«:'r^^'  }^^  °®"''  '^5^^"  *?  gP^  P'f"' 
and  while  doing  so  plaintiff  was  injured  ^'^  [V"^  '^«=  room,  and  struck  him  a  blow 
by  the  boy's  negligent  operation  of  the  °"  '^^  ""f"-^  with  his  hand  or  fist  when 
elevator,  the  relation  of  master  and  serv-  ^he  agent  seeing  the  assault,  notified  the 
ant  did  not  exist  between  defendant  and  f  fV.^  t^*'  P'f "*f  ^"  ^  passenger 
the  boy  running  the  elevator;  hence  de-  h°ldmg  a  ticket,  whereupon  no  further 
fendant  was  not  liable  for  his  negligence.  efforts  to  eject  plaintiff  were  made  the 
Board  V.  Cralle,  109  Va.  246,  63  S  E.  995,  \^tv^,^  company  was  not  relieved  from 
22  L    R    A     N    S     297  liability    because      the    assault    was    com- 

„„■_■■'      ■     ■'         '   ^        ^     „  mitted  by  the   officer  he  having  acted  at 

69.  Lakm  ■zk  Oregon  Pac.  R.  Co.,  15  the  request  of  the  company's  agent. 
Ore.  220,  15  Pac.  641,  34  Am.  &  Eng.  R.  Whitlock  v.  Northern  Pac.  R.  Co.,  109 
Cas.  500.  Pac.   188,   59   Wash.    15. 

70.  Servant  eliding  conductor. — Atlanta,  75.  Leavenworth  Elect.  R.  Co.  v.  Cu- 
etc,  R.  Co.  V.  Haralson,  133  Ga.  231,  65  sick,  60  Kan.  590,  57  Pac.  519,  73  Am.  St. 
S.   E.   437.  Rep.   374. 
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known  and  assented  to  by  the  company,  but  an  employee  on  duty  deputes  the 
one  ofif  duty  to  assist  him,  and  he  undertakes  to  do  so,  but  negligently  fails 
to  fully  perform  it,  whereby  injury  to  a  passenger  occurs,  the  company  is  like- 
wise liable,  because  of  the  neghgent  abandonment  of  duty  by  the  employee  di- 
rectly chargeable  with  its  perfonnanceJ"  It  has  been  held  that  where  a  pas- 
senger is  carried  beyond  the  point  of  her  destination  through  the  negligence 
of  on€  of  the  conductors  of  defendant  railway  company,  the  conductor,  in  the 
absence  of  express  authority,  can  not  constitute  the  proprietor  of  a  hotel,  who 
is  entirely  unconnected  with  the  company,  its  agent  for  the  purpose  of  pro- 
viding safe  and  comfortable  lodgings  for  the  passenger  until  she  can  return  on 
the  company's  train  to  her  destination,  and,  therefore,  the  company  is  not  liable 
for  injuries  sustained  by  the  passenger,  while  at  the  hotel,  in  consequence  of 
the  negligence  of  the  proprietors'^ 

§  2623.  Servants  Employed  Jointly  by  Several  Masters. — Applying  the 
rule  that  when  a  servant  is  employed  by  two  or  more  masters  to  do  work  for  all  in 
common,  any  one  of  them  may  be  liable  for  a  tort  of  the  servant  which  is  within 
the  scope  of  his  employment,  it  has  been  held  that  when  a  station  is  used  in 
common  by  more  than  one  railroad  company,  each  company  is  liable,  at  least 
to  its  own  passengers,  for  the  tortious  acts  of  the  station  employees  done  within 
the  scope  of  their  employment,''*  and  the  same  rules,  it  seems,  apply  to  switch- 
ing crews  and  other  employees. '^^  And  when  a  bridge  company  employs  a  rail- 
road company  to  take  trains  over  its  bridge,  so  that  the  two  companies  act  to- 
gether in  the  transportation  of  passengers  over  the  bridge,  the  railroad  company 
is  liable  for  the  tortious  acts  of  a  servant  of  the  bridge  company  whom  it  per- 
mits to  control  the  movements  of  one  of  its  trains.*"  But  where  the  ticket  agent 
at  a  union  station  gives  a  passenger,  who  applies  for  transportation  over  one 
road,  the  ticket  of  a  different  road,  the  company  whose  ticket  is  issued  is  not 
liable  for  the  agent's  mistake,  since  the  breach  of  duty  is  that  of  the  company 
whose  ticket  is  desired. *i 

§  2624.  Servants  of  Lessors  or  Lessees.— A  railroad  company  which 
runs  its  trains  over  the  road  of  another  company,  under  a  contract  or  license,  is 
liable  to  its  passengers  for  the  negligence  of  the  servants  of  the  licensing  com- 
pany.*2  And,  on  the  other  hand,  a  railroad  company  which  allows  its  track  to 
be  used  by  another  company  is  liable  to  its  passengers  for  the  negligence  of  the 
servants  of  the  latter  company  while  running  trains  over  the  road.*^ 

76.  Leavenworth  Elect.  R.  Co.  v.  Cu-  company  one-half  the  cost,  and  there 
sick,  60  Kan.  590,  57  Pac.  519,  72  Am.  St.  was  no  evidence  of  the  terms  of  the  con- 
Rep.  374.  tract    between    the    two    companies    con- 

77.  Central,  etc.,  R.  Co.  v.  Price,  106  cerning  their  joint  business  at  that  point, 
Ga.  176,  32  S.  E.  77,  12  Am.  &  Eng.  R.  the  crew  were  equally  the  servants  of 
Cas.,  N.  S.,  283,  7  Am.  St.  Rep.  246,  43  both  companies,  and  defendant  was  liable 
L.   R.   A.  402.  for  their  acts  to  the  same  extent  as  if  it 

78.  Illinois,  etc.,  R.  Co.  v.  King,  69  Miss.  had  employed  them.  Judgment  (Tex. 
852,  13  So.  824;  Penfield  v.  Cleveland,  Civ.  App.),  70  S.  W.  359,  affirmed.  Gulf, 
etc.,  R.  Co.,  26  App.  Div.  413,  50  N.  Y.  etc.,  R.  Co.  v.  Shelton,  72  S.  W.  165,  96 
S.   79.                                     _  Tex.  301. 

A  railway  company  is  liable  for  assault  80.  Union   R.,  etc.,  Co.  v.   Kallaher,   114 

upon  a  passenger  by  its  operator,  though  111.  325,  2  N.  E.  77. 

incidentally    he    worked    as    operator    for  81.  Scott  v.   Cleveland,  etc.,   R.   Co.,   144 

an    independent    telegraph    company,    and  Ind.   125,   43   N.   E.   133,   32   L,.   R.   A.   154. 

though    the    passenger    called    to    send    a  82.  Murray  v.  Lehigh  Valley  R.  Co.,  66 

private   message.     Roberts   v.   Wabash   R.  Conn.   512,   34  Atl.   506,   32   L.   R.   A    539- 

Co.   (Mo.  App.),  134  S.  W.  89.  Wabash,   etc.,    R.    Co.   v.    Peyton,    106    III. 

79.  Liability  for  switching  crew  equally  534;  McElroy  v.  Nashua,  etc.,  R.  Corp. 
the  servants  of  two  railroads. — Where  a  (Mass.),  4  Cush.  400,  50  Am.  Dec.  794. 
switching  crew,  employed  to  do  yard-  See  Brady  v.  Chicago,  etc.,  R.  Co.,  114 
vvTOrk  for  one  railroad,  and  paid  by  it,  per-  Fed.  100,  52  C.  C.  A.  48,  57  L.  R.  A.  712. 
formed  similar  services  at  a  connecting  83.  Central  Trust  Co.  v.  Denver,  etc., 
point  for  defendant,  who  paid  the   other  R.  Co.,  97  Fed.  239,  38  C.  C.  A.  143.     See 
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§  2625.  Servants  of  Receivers. — A  railroad  company  whose  business  has 
been  in  the  hands  of  a  receiver,  will  not,  in  the  absence  of  a  statute  imposing  lia- 
bility, be  responsible  for  the  tortious  acts  of  the  receiver's  servants  on  resum- 
ing control  of  the  road.  Hence  where  the  ticket  agent  in  the  employ  of  the 
receiver  of  a  railroad  issued  the  wrong  ticket  to  an  intending  passenger,  who, 
on  attempting  to  use  it  after  the  railroad  company  had  resumed  control  of  the 
road,  was  ejected  from  the  train,  it  was  held  that  the  passenger  could  not  re- 
cover against  the  company  as  for  a  wrongful  expulsion.** 

§  2626.  Pilots. — A  carrier  by  water  is  liable  for  the  negligence  of  his  pi- 
lot, notwithstanding  that  the  engagement  of  a  pilot  is  compulsory,  and  that  he 
must  be  selected  from  among  those  who  are  licensed  by  the  government;  "the 
doctrine,  that  the  owners  are  responsible  for  the  acts  of  their  agents  and  em- 
ployees, ought  not  to  be  discarded  because  the  selection  of  a  pilot  by  the  owner 
is  limited  to  those  who,  by  the  state,  have  been  lound  by  examination  to  possess 
the  requisite  knowledge  of  the  difficulties  of  local  navigation,  and  the  requisite 
skill  to  conduct  a  vessel  through  them."^^  v 

§  2627.  Postal  Agents. — Since  United  States  postal  agents,  who  are  car- 
ried on  mail  trains,  are  under  the  exclusive  control  of  the  government,  a  rail- 
road company  is  not  liable  for  the  consequences  of  their  negligence-  It  has 
been  so  held  in  actions  for  injuries  to  employees  and  licensees.*®  But  in  ac- 
tions by  passengers  to  recover  for  injuries  received,  while  at  railway  stations, 
by  being  struck  by  mail  pouches  thrown  from  moving  trains,  it  has  been  held 
that  a  railroad  company  is  liable  for  its  own  negligence  in  failing  to  prevent 
the  practice,  even  if  it  has  to  stop  its  trains  at  the  stations. ^'^ 

§  2628.  Surgeon  Employed  by  Carrier. — When  a  carrier  by  water  pro- 
vides a  surgeon  to  treat  passengers  who  may  become  sick  or  meet  with  acci- 
dents, he  discharges  his  duty  to  his  passengers  by  selecting  a  reasonably  compe- 
tent man  for  the  office,  and  is  liable  only  for  a  failure  to  do  so,  and  not  for  the 
negligence  of  the  surgeon  employed.  This  is  the  rule  whether  the  carrier  em- 
ploys the  surgeon  voluntarily,*^  or  in  compliance  with  an  express  statutory  re- 
quirement.88  Similarly,  it  has  been  held  that  a  railroad  company,  which  as- 
sumes to  furnish  a  physician  to  treat  a  passenger  who  has  been  injured  in  an 
accident,  is  bound  to  exercise  care  to  select  a  competent  man,  but,  having  done 
so,  is  not  liable  for  his  negligence  in  treating  the  passenger.^**  Of  course,  a 
steamship  company  will  not  be  liable  as  for  an  assault  committed  by  its  servant, 
on  account  of  the  vaccination  of  a  passenger  by  the  ship's  surgeon,  where  the 
passenger  made  no  resistance  but  her  behavior  indicated  consent.^'^ 

§   2629.  Employees  Off  Duty. — As  affecting  a  carrier's  liability  for  injury 

Chicago,   etc.,   R.   Co.   v.   Martin,   59    Kan.  88.   Laubheim  v.   Netherland   Steamship 

437,  53   Pac.  461,  13  Am.  &  Eng.  R.  Cas.,  Co.,   107   N.  Y.   228,   13   N.   E.  781,   1  Am. 

N.   S.,   4.  St.    Rep.    815,    affirming   51   N.    Y.    Super. 

84.  Godfrey   v.    Ohio,    etc.,    R.    Co.,    116  Ct.   467. 

Ind.  30,   18  N.   E.   61,   37  Am.   &   Eng.   R.  89.    O'Brien   v.    Cunard    Steamships  Co., 

Cas.    8.  154   Mass.   272,   28   N.   E.   266,   13   L.   R.  A. 

85.  Sherlock  v.  Ailing,  93  U.  S.  99,  23  v^i^'^nV' I'^*«o^I«^T'^'PqF°p  ^^Kff^ 
L    Ed    819  '  ^'  ^^'   ^^  ■^™-   S*--    Rep.  556, 

'  „    ■     ,.  ■  ^,  .     ^.         „    ^  „,        15    L.    R.   A.    166,    reversing   55    Hun    (N. 

86.  Pohng  V.  Ohio  River  R.  Co.,  38  W.       y ")     803    8   N    Y     S    803 

Va.   645,    18   S,   E.   782,   24   ER.   A.   215;  '^o.  Liability  for  malpractice  or  neglect 

^f  o'/m- w'Sof°;«'A'     i   v°-'   %  T^"-  °*  physician  employed  to   attend  injured 

??o'    i    A  ^- o^^'  ^^  ^"-  ^  ^"^-  ^-  *^''^-  passengers.— Galveston,     etc.,   R.     Co.   w. 

113,    50    Am.    Rep.    141.  3^ott_   44    g     ^    ggg^    ^g   q^g^     (^j^    ^pp 

87.  Snow  V.  Fitchburg  R.  Co.,  136  Mass.  321;  Secord  v.  St.  Paul,  etc.,  R.  Co.,  5 
552,  18  Am.  &  Eng.  R.  Cas.   161,  49  Am.       McCrary   515,   18   Fed.   221. 

Rep.  40;  Carpenter  v.  Boston,  etc.,  R.  Co.,  91.    O'Brien   v.    Cunard    Steamship    Co., 

97  N.  Y.  494,  21  Am.  &  Eng.  R.  Cas.  331,       154  Mass.  272,  28  N.   E.  266,  13  L.  R.  A. 
49  Am.  Rep.  540.  329. 


2079 


RIGHTS,  ETC.,  AS  TO  TRANSPORTATION. 


§§  2629-263a- 


to  a  passenger,  an  employee  traveling  on  a  train  off  duty  must  be  regarded  as  a: 
mere  passenger.^^ 

§§  2630-2667.  Companies  and  Persons  Liable  o3_§§  2630-2636. 
In  General — §  2630.  Delegation  of  Duties  by  Carrier. — A  carrier's  obli- 
gation to  transport  his  passengers  safely  can  not  be  shifted  from  himself  by  del- 
egation to  an  independent  contractor,  and  it  extends  to  all  the  agencies  em- 
ployed, and  includes  the  duty  of  protecting  the  passenger  from  an  injury  caused 
by  the  act  of  any  subordinate  or  third  person  engaged  in  any  part  of  the  service 
required  by  the  contract  of  transportation. 8*  So  a  carrier  can  not  avoid  its  lia- 
bility for  negligence,  resulting  in  the  death  of  a  passenger,  by  showing  that  its 
road  and  trains  were  operated  by  another  company.^s  ^^d  where  a  street 
railway  company  transfers  its  property  and  franchises,  without  legislative  con- 
sent, to  another  company,  it  is  still  liable  for  injuries  to  a  passenger.^® 

Cars  in  Exclusive  Control  of  Another  Carrier. — When  the  cars  of  one 
carrier  are  in  the  exclusive  control  of  another  carrier,  and  operated  by  the  lat- 
ter on  its  own  road,  or  that  of  a  third  carrier,  the  former  is  not  liable  for  in- 
juries due  to  the  negligence  of  the  bailee  of  the  cars.^'^  But  a  passenger  is  not 
bound  by  a  secret  arrangement  between  the  carrier  with  which  he  contracts  and 
another  carrier  under  which  the"  other  carrier  has  exclusive  control  of  the  car 
in  which  the  passenger  was  riding  of  which  arrangement  he  has  no  notice.^® 

Delegation  to  Construction  Company. — Where  a  railroad  company  per- 
mits a  construction  company  to  operate  the  road  and  receive  the  earnings  thereof 
for  a  certain  time,  the  railroad  company  will  still  be  liable  for  any  injury  oc- 
curring through  the  negligence  of  the  construction  company  in  carrying  pas- 
sengers.^^ 


93.  Employees  of  duty. — Penny  v.  At- 
lantic, etc.,  R.  Co.,  69  S.  E.  238,  153  N. 
C.   296,   32  L.  R.   A.,  N.   S.,   1209. 

93.  Passengers  on  puUman  or  sleeping 
cars. — As  to  the  liability  of  a  railroad 
company  for  injury  to  its  passengers  oc- 
cupying a  pullman  or  sleeping  car,  see 
post,  "Palace  Cars  and  Sleeping  Car 
Companies,"   Chapter   30. 

Liability  of  initial  carrier. — See  post, 
"Connecting  Carriers,"  part  V. 

94.  Delegation  of  duties  by  carrier. — 
Barrow  Steamship  Co.  v.  Kane,  31  C.  C. 
A.   452,   88   Fed.   197. 

Where  plaintiff,  being  in  a  car  of  the 
F.  Co.  standing  on  a  side  track,  was  in- 
jured bv  the  negligence  of  a  brakeman 
of  the  W.  Co.,  in  coupling  one  of  its  cars 
with  that  in  which  plaintiff  was,  in  car- 
rying out  a  contract  between  the  two 
roads  for  their  mutual  benefit,  plaintiff 
may  recover  from  the  F.  company.  White 
V.   Fitchburg  R.   Co.,   136   Mass.   321. 

95.  Palmer  v.  Utah,  etc.,  R.  Co.,  2  Idaho 
350,  16  Pac.  553.  See  post,  "Liability  of 
Lessor,"   §§   2652-2658. 

96.  Ricketts  v.  Birmingham  St.  R.  Co., 
85  Ala.   600,   5   So.  353. 

97.  Cars  in  exclusive  control  of  another 
carrier. — Pell  v.  Joliet,  etc.,  R.  Co.,  238 
111.  510,  87  N.  E.  542,  affirming  142  111. 
App.  362;  Smith  v.  St.  Louis,  etc.,  R.  Co., 
9   Mo.  App.   598. 

Illustration. — By  the  terms  of  a  con- 
tract between  defendant  and  another  rail- 
way company  defendant's  trains  were  to 
be  drawn  over  the  road  of  such  company 


between  the  town  of  Pacific,  defendant's 
eastern  terminus,  and  the  city  of  St. 
Louis,  which  lay  east  of  Pacific,  defend- 
ant furnishing,  at  its  own  expense,  all  the 
trainmen  for  the  management  of  its  trains, 
and  such  other  company  using  its  own 
locomotive  and  crew,  reserving  exclusive 
control  of  the  trainmen  and  trains.  Held 
that,  under  such  a  contract,  a  train  run- 
ning between  St.  Louis  and  Pacific  was 
not  to  be  regarded  as  defendant's  train, 
so  as  to  make  the  latter  liable  for  injuries 
caused  by  its  negligent  operation  to  a 
passenger  who  took  passage  at  St.  Louis 
to  go  to  a  point  between  it  and  Pacific. 
Smith  V.  St.  Louis,  etc.,  R.  Co.,  9  Mo. 
App.  598;  S.  C,  85  Mo.  418,  55  Am.  Rep. 
380. 

98.  Effect  of  secret  agreement. — Pell  v. 
Joliet,  etc.,  R.  Co.,  142  III,  App.  362,  af- 
firmed  in    238    111.    510,    87    N.    E.    543. 

99.  Delegation  to  construction  com- 
pany.— Chattanooga,  etc.,  R.  Co.  v.  Lid- 
dell,  85  Ga.  483,  11  S.  E.  853,  31  Am.  St. 
Rep.    169. 

Though,  under  the  contract  for  the  con- 
struction and  equipment  of  an  electric 
railway  line,  the  construction  company 
agrees  to  operate  the  road  satisfactorily 
for  ten  days  before  payment  for  the 
equipment,  still,  where  during  that  time 
regular  passenger  cars,  manned  with  the 
usual  help,  and  on  which  the  public  are 
invited  to  take  passage  at  the  usual  fare, 
are  run,  the  railway  company  is  respon- 
sible for  an  accident  to  a  passenger  oc- 
casioned  by   negligence    in    the    operation 


§§  2631-2636  carriers.  .  2080 

§  2631.  Liability  for  Negligence  in  Operation  of  Trains  of  Another 
Carrier, — A  railroad  company  is  responsible  for  an  injury  occasioned  by  want 
of  proper  care  and  prudence  on  the  part  of  its  servants  in  the  management  of 
a  train  which  is  under  their  exclusive  care,  direction,  and  control,  although  the 
train  belongs  to  another  company.^  ^ 

§  2632.  Liability  of  Carrier  for  Injury  to  Passengers  of  Another  Car- 
rier.— A  carrier  is  liable  when  by  its  negligence  a  passenger  of  another  carrier 
is  injured,  as  when,  by  the  negligence  of  one  carrier,  there  is  a  collision  and  a 
passenger  of  the  other  carrier  is  injured. ^ 

§  2633.  Liability  of  Employee  of  Carrier. — Servants  of  a  railroad  com- 
pany in  charge  of  a  train  on  which  a  passenger  was  injured  are  not  personally 
liable  to  such  passenger  for  the  injuries  sustained  unless  the  injury  resulted 
from  the  misfeasance  and  positive  wrongs  of  such  servants.^  Thus  a  railroad 
station  agent,  under  no  duty  to  notify  a  train  that  another  train  is  preceding  it, 
is  not  liable  for  injuries  to  a  passenger  in  a  rear-end  collision  resulting  from 
failure  to  give  such  notice.* 

§  2634.  Liability  of  Electric  Company  Furnishing  Power. — A  corpora- 
tion furnishing  motive  power  to  a  railroad  company  is  not  a  carrier  and  need 
use  only  ordinary  care-'  Such  a  corporation,  however,  is  liable,  when,  through 
its  direct  negligence,  a  passenger  of  the  carrier  to  which  it  furnishes  motive 
power  is  injured.^ 

§  263  5.  Carrier  Transporting  Soldiers  for  Government. — A  railway 
company,  engaged  by  a  government  officer  in  the  transportation  of  prisoners  of 
war,  is  not  an  agent  of  the  government  in  such  a  sense  as  to  preclude  its  lia- 
bility as  common  carrier  to  the  soldiers  in  charge  of  the  prisoners.' 

§  2636.  Liability  of  Seller  of  Ticket. — Where  a  carrier  sells  a  passen- 
ger a  ticket  from  one  point  to  another,  it  contracts  to  safely  transport  him  to 
that  point.  The  fact  that,  through  a  contract  between  the  seller  of  the  ticket 
and  another  carrier,  the  latter  carries  the  passenger,  does  not  relieve  the  former 
of  its  duty.*     It  has  been  held,  however,  that  a  railroad  company,  running  its 

of   the   cars.     Cogswell  v.   West   St.,   etc.,  trains    or    by    the    negligence    of   its    em- 

R.   Co.,  31   Pac.  411,   5   Wash.   46,   52  Am.  ployees.     Held,  that  the  C.  Company  was 

&  Erig.  R.  Cas.  500.  liable  for  injuries  to  a  passenger  on  the 

1.  Liability  for  negligence  in  operation  train  of  the  U.  Company  resulting  from 
of  trains  of  another  carrier. — Fletcher  v.  a  collision  caused  by  the  negligence  of 
Boston,  etc.,  Railroad  (Mass.),  1  Allen  the  employees  of  the  C.  Company.  Chi- 
S,  79  Am.  Dec.  695;  Schopman  v.  Bos-  cago,  etc.,  R.  Co.  v.  Posten,  53  Pac.  465, 
ton,  etc.,  R.  Corp.  (Mass.),  9  Cush.  24,  59  Kan.  449.  See  post,  "Collision  Re- 
55   Am.   Dec.  41.  suiting    from    Concurrent    Negligence    of 

Where  an  engine  owned  by  one  railroad  Two  Carriers,"  §§  3639-2641. 
company,  and  in  charge  of  its  servants,  3.  Liability  of  employee  of  carrier. — Or- 
is pulling  the  cars  of  another  railroad  der,  122  Fed.  709,  affirmed  on  rehearing, 
company  over  the  line  of  a  transfer  com-  Bryce  v.  Southern  R.  Co.,  125  Fed.  958; 
pany,  the  company  owning  the  engine  Sutton  v.  Southern  Railway,  82  S.  C.  345, 
is  liable  to  one  who  was  injured  through  64   S.   E.   401. 

the   negligence   of  its   servants   in   charge  4.  Liability  of  station  agent. — Sutton  v. 

of  the  engine.     Kentucky  Cent.  R.  Co.  v.  Southern  Railway,   82  S.   C.  345,  64  S.  E. 

Gerreiss,  14  Ky.  L.  Rep.  397.  401. 

2.  Liability  of  carrier  for  injury  to  pas-  5-  Liability  of  electric  company  furnish- 
sengers  of  another  carrier. — Beckman  v.  ing  power. — Keep  v.  Indianapolis,  etc., 
Meadville,  etc.,   St.  R.  Co.,  219  Pa.  26,  67  R-  Co.,  3  McCrary  208,  9  Fed.  625. 

Atl.  983.  6.   Keep  v.  Indianapolis,  etc.,  R.   Co.,  3 

The  C.   Company  and  the  U.   Company  McCrary  302,  10  Fed.  454. 

jointly  used  the  track  of  the  U.  Company  7.  Carrier  transporting  soldiers  for  gov- 

under  an  agreement  that  all  trains  should  ernment. — Truex  v.  Erie   R.   Co.   (N.  Y.), 

be  under  the  orders  of  the  U.  Company's  4  Lans.  198. 

train  dispatchers,  but  that  each  company  8.   Liability   of   seller   of   ticket. — Bark- 
should  be  liable   for  injuries   done   by   its  man  v.  Pennsylvania  R.  Co.,  89  Fed.  453; 
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trains  over  the  track  of  another  road,  and  selHng  to  passengers  tickets  over 
both  roads,  is  not  Uable  to  such  passengers  for  injuries  happening  to  them  while 
on  such  other  road,  through  the  neghgence  of  the  managers  of  such  road  or 
their  servants,  and  without  any  neglect  on  the  part  of  itself  or  its  agents. ^  Where 
there  was  a  traffic  agreement  between  two  railroads  whereby  one  could  sell  a 
ticket  over  the  line  of  the  other  and  the  evidence  tended  to  show  that  one  rail- 
road owned  the  other,  the  seller  of  the  ticket  as  well  as  the  other  carrier  was 
held  liable  for  refusing  to  honor  a  through  ticket  and  compelling  a  passenger 
to  pay  fare.i"  But  it  is  held  that  the  fact  that  the  seller  of  a  through  ticket 
owns  stock  of  and  finances  a  connecting  carrier  does  not  of  itself  render  it  lia- 
ble to  the  holder  of  such  a  ticket  for  an  injury  occurring  while  being  carried 
over  the  lines  of  the  latter. ii 

§§  2637-2641.  Injury  Due  to  Concurrent  Negligence— §§  2637- 
2638.  In  General — §  2637.  Negligent  Carriers  Liable. — For  a  personal 
injury  to  a  passenger,  who  is  himself  without  fault,  occasioned  by  the  joint  and 
concurring  negligence  of  the  carrier  and  another  person,  the  injured  party  may 
seek  redress  from  both  or  either  of  the  wrongdoers.^^     This  is  true  in  spite  of 


Mullen  V.  Chester  Tract.  Co.,  235  Pa. 
516,   84  All.  429,   42   L.   R.   A.,  N.   S.,   76. 

A  railroad  company  selling  a  ticket  for 
the  carriage  of  a  passenger  between  two 
points  is  liable  in  tort  for  an  injury  re- 
sulting to  such  passenger  through  the 
negligence  of  those  operating  the  train, 
though  such  train  was  owned  and  op- 
erated by  a  different  company,  the  ticket 
being  receivable  for  passage  thereon 
through  an  arrangement  between  the  two 
companies.  Barkman  v.  Pennsylvania  R. 
Co.,    89    Fed.    453. 

A  street  railway,  issuing  tickets  in  its 
own  name  and  supplying  them  to  two 
independent  street  railway  companies,  to 
be  good  on  any  of  the  three  railways, 
held  liable  to  a  person  injured  in  a  col- 
lision on  one  of  the  other  roads.  Mullen 
V.  Chester  Tract.  Co.,  84  Atl.  429,  235 
Pa.   516,  42   L.   R.  A.,   N.   S.,  76. 

9.  Sprague  v.  Smith,  29  Yt.  421,  70  Am. 
Dec.    424. 

10.  Tolleson  v.  Southern  Railway,  88 
S.  C.  7,  70  S.  E.  311. 

11.  Where  one  railroad  company,  own- 
ing most  of  the  stock  of  another  railroad 
company,  and  being  desirous  of  utilizing 
it  as  a  connecting  line  for  through  busi- 
ness, enters  into  a  through-traffic  agree- 
ment with  it,  by  the  terms  of  which  a 
division  of  earnings  on  such  traffic  is 
stipulated  for,  and  matters  pertaining  to 
through  rates  and  other  li^ce  business  are 
intrusted  in  great  part  to  the  manage- 
ment of  the  first-mentioned  company, 
which  upon  its  part  undertakes  to  guar- 
anty the  bonds,  and  generally  to  finance 
the  affairs  of  the  last-mentioned  com- 
pany, but  the  last-mentioned  company 
retains  the  entire  management  of  its  own 
train  service  and  operating  department 
employs,  controls,  and  discharges  its  own 
employees,  and  pays  the  expenses  of 
such  department,  a  passenger  riding  over 
the  latter  line  upon  a  through  ticket  sold 
by  the  first-mentioned  company,   contain- 


ing a  clause  limiting  responsibility  for 
injuries  en  route  to  those  occurring  on 
the  line  of  such  company,  can  not  recover 
damages  from  the  selling  company  for 
injuries  received  upon  the  line  of  the 
other  one,  through  the  negligence  of  its 
employees.  Mathews  v.  Atchison,  etc.t 
R.  Co.,  60  Kan.  11,  55   Pac.   282. 

12.  Injury  by  concurrent  negligence — 
Negligent  companies  liable. — Transfer  Co. 
V.  Kelly,  36  O.  St.  86,  38  Am.  Rep.  558; 
Markham  v.  Houston  Direct  Nav.  Co., 
73  Tex.  247,  11  S.  W.  131;  Missouri,  etc., 
R.  Co.  V.  Harrison  (Tex.  Civ.  App.),  77  S. 
W.  1036,  reversed  on  another  point  in  97 
Tex.  611. 

Illustrations. — Where  a  carrier  entered 
into  a  contract  with  a  gaslight  company 
to  supply  the  carrier's  cars  with  gas,  and 
while  a  servant  of  the  light  company  was 
filling  a  gas  tank  on  one  of  the  cars  of  a 
train  in  which  plaintiff  was  a  passenger 
an  explosion  of  gas  occurred,  by  which 
plaintiff  was  injured,  through  the  failure 
of  the  gas  company's  employee  to  shut 
off  the  gas,  either  through  his  negligence 
or  by  reason  of  the  defective  condition 
of  the  valve  of  the  car,  the  gas  company, 
and  the  carrier  were  both  liable  for  plain- 
tiff's injuries.  Chicago,  etc.,  R.  Co.  v. 
Rhodes,  80  S.  W.  869,  35  Tex.  Civ.  App. 
432. 

A  through  passenger  train  was  operated 
from  Chicago  to  New  York,  by  the  Grand 
Trunk  Railway  Company  to  Suspension 
Bridge  and  from  there  eastward  by  the 
Lehigh  Valley  Railroad  Company.  On 
reaching  Niagara  Falls,  Ontario,  the  train 
,was  boarded  by  car  cleaners,  employed 
and  paid  by  the  Lehigh  Company,  who, 
while  the  train  was  passing  from  there 
to  Suspension  Bridge,  cleaned  the  cars, 
the  arrangement  between  the  two  com- 
panies under  which  this  was  done  did  not 
appear.  Plaintiff,  who  was  a  customs  in- 
spector riding  between  such  two  points 
in  the  performance  of  his  duties,  without 
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the  fact  that  the  carrier  owes  a  higher  degree  of  care  to  its  passenger  than 
need  be  exercised  by  the  third  person. i^  Where  the  negligence  causing  the  in- 
jury consists  of  separate  and  independent  acts  of  two  companies,  neither  com- 
pany having  control  of  the  other  as  to  the  negligent  act,  it  is  held  that  they  are 
not  jointly  liable.^*  The  general  rule  is  that  if,  subsequently  to  an  original 
wrongful  or  negligent  act,  a  new  cause  has  intervened,  of  itself  sufficient  to 
stand  as  the  cause  of  the  misfortune,  the  former  must  be  considered  as  too  re- 
mote. If,  however,  the  character  of  the  intervening  act  claimed  to  break  the 
connection  between  the  original  wrongful  act  and  the  subsequent  injury  was 
such  as  its  probable  or  natural  consequences  could  reasonably  have  been  antici- 
pated, apprehended,  or  foreseen  by  the  original  wrongdoer,  the  causal  con- 
nection is  not  broken,  and  the  original  wrongdoer  is  responsible  for  all  of  the 
consequences  resulting  from  the  intervening  act.^' 

Determining  Respective  Liabilities  of  Defendants.— One  having  a  right 
to  recover  against  either  of  two  joint  wrongdoers  or  both  can  not,  in  an  ac- 
tion against  both,  be  involved  in  litigation  to  determine  the  question  of  the  re- 
spective rights  of  the  wrongdoers  as  against  each  other.^® 

§  2638.  Negligence  of  Other  Carrier  No  Defense. — The  negligence  of 
neither  carrier  relieves  the  other  frorn  the  liability  occasioned  by  its  negligence.^^ 
Thus,  where  the  defendant,  a  navigation  company,  negligently  left  a  rope  across 


negligence  on  his  part,  slipped  on  a  ba- 
nana peel,  which  had  been  negligently 
left  with  other  sweepings  in  the  aisle  of 
one  of  the  cars  by  the  cleaner,  and  was 
injured.  Held,  that  both  companies  were 
liable  for  the  injury  as  joint  tort-feasors; 
the  Grand  Trunk  Company  for  allowing 
its  cars  to  become  dangerous  while  pass- 
ing over  its  own  line,  and  the  Lehigh 
Company  because  the  negligence  which 
created  the  dangerous  condition  was  that 
of  its  servants,  for  which  it  was  respon- 
sible. Grand  Trunk  R.  Co.  v.  Parks,  183 
Fed.   750,   106   C.   C.  A.   186. 

Where  the  track  of  a  city  railway  com- 
pany is  obstructed  through  the  combined 
negligence  of  the  company  and  another 
corporation  employed  by  it  to  do  certain 
work,  resulting  in  the  derailment  of  a 
car  and  injury  to  a  passenger,  both  the 
railway  company  and  the  other  corpora- 
tion are  liable,  in  solido,  for  damages  in 
an  action  ex  quasi  delicto.  Englert  v. 
New  Orleans  R.,  etc.,  Co.,  128  La.  473, 
54    So.    963. 

That  the  driver  of  a  coach,  a  passenger 
in  which  was  injured  by  a  collision  be- 
tween the  coach  and  a  turnpike  gate,  may 
have  been  somewhat  negligent  is  not 
lighting  his  lamps,  furnishes  no  excuse 
to  the  turnpike  company  for  failing  to 
keep  the  gate  securely  fastened  back.  If 
the  injury  had  resulted  wholly  from  his 
negligence,  the  company  would  not  be 
liable;  but,  if  the  injury  were  occasioned  , 
by  the  negligence  of  both,  both  in  that 
case  are  liable  to  the  party  injured.  Dan- 
ville, etc.,  Road  Co.  v.  Stewart  (Ky.), 
2  Mete.  119. 

13.  Sternfels  v.  Metropolitan  St.  R.  Co., 
174  N.  Y.  513,  66  N.  E.  1117,  affirming  77 
N.   Y.   S.    309,   73  App.   Div.   494. 

14.  Where  negligent  acts  are  independ- 


ent and  separte. — Where  a  passenger,  in- 
jured while  alighting  from  a  car  by  be- 
ing thrown  by  a  block  of  wood  placed 
across  a  trench  by  a  gas  company,  sued 
the  carrier  and  gas  company  jointly,  al- 
leging in  her  statement  that  the  block 
had  been  placed  by  the  gas  company  in 
a  dangerous  position,  and  that  she  had 
been  negligently  directed  to  .alight  at 
such  place  by  the  carrier,  the  sustaining 
of  a  demurrer  to  her  complaint  was 
proper,  since  the  alleged  negligence  con- 
sisted of  separate  and  independent  acts 
of  both  defendants,  over  which  neither 
had  entire  control.  Howard'  v.  Union 
Tract.    Co.,   45   Atl.   1076,    195    Pa.   391. 

15.  Southern  R.  Co.  v.  Webb,  116  Ga. 
152,   42   S.    E.   395,   59   L.    R.   A.   109. 

Where  by  the  negligent  jerking  of  de- 
fendant's passenger  train,  a  passenger  is 
thrown  therefrom  to  the  tracks,  where, 
while  stunned,  he  is  afterwards  run  over 
by  a  train  belonging  to  another  company, 
the  fact  that  the  train  causing  the  injury 
was  not  the  defendant's  property,  but 
had  an  independent  right  to  use  the 
track,  not  derived  from  defendant,  does 
not  affect  the  defendant's  liability,  as  the 
defendant  was  bound  to  anticipate  the 
presence  of  the  other  train.  Southern  R. 
Co.  V.  Webb,  42  S.  E.  395,  116  Ga.  152, 
59  L.   R.  A.   109. 

16.  Determining  respective  liabilities  of 
defendants. — Cordiner  v.  Los  Angeles 
Tract.   Co.,   5   Cal.   App.  400,   91   Pac.  436. 

17.  Neither  relieved  from  liability  by 
negligence  of  other. — Sprague  v.  Smith, 
29  Vt.  421,  70  Am.  Dec.  434;  Missouri, 
etc.,  R.  Co.  V.  Harrison  (Tex.  Civ.  App.), 
77  S.  W.  1036,  reversed  on  another  point 
in  97  Tex.  611,  citing  Gulf,  etc.,  R.  Co. 
V.  McWhirter,  77  Tex.  356,  360,  14  S.  W. 
26,  19  Am.  St.  Rep.  755. 
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the  path  of  a  boat  of  another  company,  whereby  a  passenger  of  the  latter  was 
injured,  the  defendant  was  not  reheved  from  liabUity  by  the  negUgence  of  those 
managing  the  boat.^* 

§§  2639-2641.  Collision  Resulting  from  Concurrent  Negligence  of 
Two  Carriers — §  2639.  Negligent  Carriers  Liable. — Where,  by  the  con- 
current negligence  of  two  carriers,  there  is  a  collision  between  trains  or  cars 
of  the  respective  carriers,  both  are  liable  for  any  injury  caused  thereby  to  a 
passenger  of  one.^^  The  passenger  injured  in  a  collision  due  to  the  concurrent 
negligence  of  two  carriers  may  sue  either  carrier  separately,^''  or,  by  the  bet- 
ter doctrine,  he  may  sue  them  jointly. ^^  One  court  at  least,  however,  has  held 
that  the  liability  is  several,  and  not  joint. ^^ 

§  2640.  Negligence  of  Other  Carrier  No  Defense. — Where  a  passenger 
is  injured  in  a  collision  between  the  conveyances  of  two  concurrently  negligent 
carriers,  neither  is  relieved  from  liability  by  the  negligence  of  the  other.^^     Hence 


18.  Markham  v.  Houston  Direct  Nav. 
Co.,  73  Tex.  247,  11  S.  W.  131. 

19.  Collision  resulting  from  concurrent 
negligence   of   two   carriers — Both   liable. 

— California. — Tompkins  v.  Clay  Street  R. 
Co.,    66    Cal.    163,    4    Pac.    1165. 

Illinois. — Schlander  v.  Chicago,  etc.. 
Tract.  Co.,  253  111.  154,  97  N.  E.  233,  re- 
versing judgment,  160  111.  App.  309;  West 
Chicago  St.  R.  Co.  v.  Piper,  165  111.  325, 
46  N.  E.  186;  Wabash,  etc.,  R.  Co.  v. 
Shacklet,   105   111.   364,  44  Am.   Rep.   791. 

Kentucky. — Louisville  R.  Co.  v.  Blum, 
28  Ky.  L.  Rep.  253,  89  S.  W.  186:  Louis- 
ville R.  Co.  V.  Goodman,  28  Ky.  L.  Rep. 
253,  89  S.  W.  186;  Danville,  etc.,  Road 
Co.  V.  Stewart  (Ky.),  2  Mete.  119;  Big 
Sandy,  etc.,  R.  Co.  v.  Blankenship,  133 
Ky.  438,  118  S.  W.  316,  23  L.  R.  A.,  N. 
S.,    345,    19   Am.    &   Eng.   Ann.    Cas.   264. 

Louisiana.  —  McDonald  v.  Louisville, 
etc.,  R.  Co.,  47  La.  Ann.  1440,  17  So.  873. 

Massachusetts. — White  v.  Fitchburg  R. 
Co.,  136  Mass.  321;  Chaffe  v.  Consoli- 
dated R.  Co.,  196  Mass.  484,  82  N.  E.  497. 

Missouri. — Taylor  v.  Grand  Ave.  R.  Co., 
137    Mo.    363,    39   S.    W.    88. 

New  York. — Schneider  v.  Second  Ave. 
R.  Co.,  15  N.  Y.  S.  556,  39  N.  Y.  St.  Rep. 
370,  59  N.  Y.  Super.  Ct.  536,  judgment 
modified,    133    N.    Y.    583,    30    N.    E.    752. 

0/iJo.— Toledo  Consol.  St.  R.  Co.  v. 
Fuller,   17    O.    C.    C.    563,   9    O.    C.   D.    133. 

Texas.— GuU,  etc.,  R.  Co.  v.  Holt,  30 
Tex.    Civ.   App.   330,   70   S.    W.   591. 

20.  Tompkins  v.  Clay  St.  R.  Co.,  66  Cal. 
163,  4  Pac.  1105;  Kimie  v.  San  Jose-Los 
Gatos,  etc.,  R.  Co.,  156  Cal.  379,  104  Pac. 
986;  Wabash,  etc.,  R.  Co.  v.  Shacklet, 
105  III.  364,  44  Am.  Rep.  791;  West  Chi- 
cago St.  R.  Co.  V.  Piper,  165  III.  325,  46 
N.  E.  186;  Field  v.  Spokane,  etc.,  R.  Co., 
64  Wash.   445,   117   Pac.   238. 

21.  United  States. — Laughlin  v.  Atlantic 
City  R.   Co.,   80  Fed.  702. 

California. — -Tompkins  v.  Clay  St.  R. 
Co.,  66  Cal.  163,  4  Pac.  1165;  Kimic  v. 
San  Jose-Los  Gatos,  etc.,  R.  Co.,  156  Cal. 
379,    104   Pac.   986. 


Indiana. — Baltimore,  etc.,  R.  Co.  v. 
Kleespies,  39  Ind.  App.  151,  76  N.  E. 
1015,  petition  for  rehearing  overruled  in 
78   N.    E.   252. 

Kentucky. — Louisville  R.  Co.  v.  Blum, 
89  S.  W.  186,  28  Ky.  L.  Rep.  253;  Louis- 
ville R.  Co.  V.  Goodman,  89  S.  W.  186, 
28   Ky.   L.   Rep.  253. 

Massachusetts.  —  Lindenbaum  v.  New 
York,  etc.,  R.  Co.,  197  Mass.  314,  84  N. 
E.  129. 

Michigan. — Cuddy  v..  Horn,  46  Mich. 
596,  10  N.  W.  33,  41  Am.  Rep.  178. 

Minnesota. — Flaherty  v.  Northern  Pac, 
R.  Co.,  39  Minn.  328,  40  N.  W.  160,  1  L. 
R.   A.   680,   13   Am.   St.   Rep.   654. 

Missouri. — McFadden  v.  Metropolitan 
St.  R.  Co.,  161  Mo.  App.  653,  143  S.  W. 
884. 

Washington. — Field  v.  Spokane,  etc.,  R, 
Co.,   64  Wash.   445,   117   Pac.   228. 

22.  Schmidt  v.  Chicago  City  R.  Co., 
239  111.  494,  88  N.  E.  275,  affirming  judg- 
ment,  144   111.   App.   512. 

23.  Negligence  of  other  carrier  no  de- 
fense.— Schlauder  v.  Chicago,  etc.,  Tract. 
Co.,  97  N.  E.  233,  253  III.  154,  reversing 
160  111.  App.  309;  Louisville  R.  Co.  v. 
Blum,  89  S.  W.  186,  28  Ky.  L.  Rep.  253; 
Gulf,  etc.,  R.  Co.  V.  Holt,  30  Tex.  Civ, 
App.    330,    70    S.    W.    591. 

Plaintiff,  while  riding  on  the  front  plat- 
form of  a  street  car  of  defendant  S.  Com- 
pany was  thrown  therefrom  by  the  shock 
of  a  collision  with  a  car  of  defendant  H. 
Company,  at  the  point  of  intersection  of 
the  two  lines.  Held,  that  the  contention 
of  one  of  the  defendants  in  such  case 
that,  if  negligence  was  proved  against 
the  other  defendant,  the  first  defendant 
should  have  had  the  complaint  dismissed 
as  to  it,  could  not  be  sustained;  as  the 
comparative  degrees  of  negligence  in  the 
two  defendants  does  not  affect  the  liabil- 
ity of  either.  Schneider  v.  Second  Ave. 
R.  Co.,  15  N.  Y.  S.  556,  39  N.  Y.  St.  Rep. 
370,  59  N.  Y,  Super.  Ct.  536.  Judgment 
modified  30  N.   E.   752,   133   N.  Y.  583. 
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the  doctrine  of  last  clear  chance  does  not  apply  as  between  concurrently  negli- 
gent carriers-^* 

§  2641.  Presumption  of  Negligence. — Where  a  collision  occurs  between 
the  regular  trains  of  two  railroad  companies  at  a  crossing  of  their  tracks  in 
broad  daylight,  a  presumption  arises  of  negligence  on  the  part  of  one  or  both 
and,  in  an  action  for  injuries  to  a  passenger,  it  is  proper  to  refuse  a  charge  that 
one  of  the  companies  was  not  affected  by  such  presumption. ^^ 

§§  2642-2646.  Stations  and  Approaches— §  2642.  In  General.— A  car- 
rier must  own  or  have  to  some  extent  control  of  the  platform  where  the  injury 
occurred  before  it  can  be  held  liable  for  injuries  thereon. ^s 

§§  2643-2646.  Stations  Used  by  Several  Carriers— §  2643.  In  Gen- 
eral.— Where  two  carriers  jointly  use  and  maintain  a  station,  they  are  jointly 
responsible  for  its  condition. ^'^  Where  two  railroad  companies  jointly  maintain 
a  platform  over  which  pa'^sengers  would  naturally  pass  in  going  from  the  sta- 
tion of  one  company  to  that  of  the  other,  to  take  passage  on  the  train  of  the 
latter,  both  companies  are  liable  for  injuries  to  a  passenger  so  doing,  resulting 
from  the  negligent  condition  of  the  platform. ^^ 

§  2644.  Duties  as  to  Passengers  of  Other  Carrier. — Where  two  or 
more  carriers  jointly  use  a  station,  each  assumes  the  duty  of  so  conducting  it- 
self as  not  to  harm  the  passengers  of  any  other  carrier.  Each  is  liable  for  its 
negligent  injury  to  the  passengers  of  any  of  the  other  carriers,  to  the  same  ex- 
tent as  it  is  liable  for  the  negligent  injury  to  its  own  passengers. ^^    This  applies. 


24.  Cordiner  v.  Los  Angeles  Tract.  Co., 
5   Cal.   App.   400,   91   Pac.  436. 

25.  Presumption  of  negligence. — Kan- 
sas, etc.,  R.  Co.  V.  Stoner,  49  Fed.  309,  1 
C.   C.  A.   231. 

2G.  A  passageway  from  a  station  of  one 
railroad  company  to  a  station  of  another 
company  was  used  interchangeably  by  the 
companies,  and  by  persons  having  busi- 
ness with  them.  A  person  wliile  taking 
his  baggage  from  the  depot  of  one  of  the 
companies  was  injured  by  an  obstruction 
on  the  passageway  by  a  truck  of  the  com- 
pany. The  truck  was  not  on  the  part  of 
the  passageway  which  the  company  main- 
tained and  controlled.  It  was  not  shown 
that  the  truck  had  been  left  there  by  any 
employee  of  such  company.  Held,  that 
because  of  the  failure  to  show  that  the 
company  owned  or  controlled  alone,  or 
with  the  other  company,  the  place  at 
which  the  truck  was  left,  there  could  be 
no  recovery  against  it.  Reynolds  v. '  St. 
Louis,  etc.,  R.  Co.,  163  Mo.  App.  618,  143 
S.   W.   1097. 

A  platform  was  erected  by  the  S.  Rail- 
road within  the  angle  of  intersection  with 
the  L  M.  Railroad,  on  the  right  of  way 
of  both  roads.  The  latter  road  was  built 
first,  and  no  permission  was  obtained  of 
the  I.  M.  road  to  build  the  platform, 
though  it  was  built  with  its  knowledge 
and  without  objection.  Before  an  acci- 
dent the  latter  road  gave  directions  to  the 
S.  road  to  have  the  platform  removed, 
but  the  direction  was  not  carried  out 
until  after  the  accident.  The  platform 
was  within  thirty-five  feet  from  the  L  M. 
road's   station,   and  was   used   by   passen- 


gers changing  from  one  road  to  the  other. 
Held,  in  an  action  for  injuries,  that  the 
I.  M.  Railroad  was  not  liable  as  a  joint 
tort  feasor,  on  the  ground  that  the  plat- 
form was  a  dangerous  agency  within  such 
close  proximity  to  its  station  as  to  be- 
come a  necessary  approach  by  certain 
of  its  patrons.  St.  Louis,  etc.,  R.  Co.  v. 
Battle,   63   S.  W.  805,   69  Ark.  369. 

27.  Station  used  by  two  carriers. — Lu- 
cas V.  Pennsylvania  Co.,  120  Ind.  305,  31 
N.   E.  973,   16  Am.   St.  Rep.   323. 

Illustrations. — Where  two  carriers  used 
a  station  and  one  of  them  controlled  the 
work  of  moving  the  station  performed 
by  the  other,  the  two  were  liable  as  joint 
tort-feasors  for  negligence  in  the  per- 
formance of  the  work  resulting  in  injury 
to  a  passenger  of  one  of  them  while  at- 
tempting to  board  a  train.  New  York, 
etc.,  R.  Co.  V.  Reilley,  49  Ind.  App.  36, 
96  N.   E.   633. 

Under  Code  1906,  §  4867,  requiring 
rooms  at  passenger  stations  to  be  kept 
open  and  heated  an  hour  before  the  ar- 
rival of  trains,  held,  that  where  two  car- 
riers maintained  a  union  station,  and  a 
passenger  entering  the  station  by  one 
carrier  was  injured  while  waiting  for  the 
departure  of  a  train  of  the  other  carrier 
by  reason  of  the  cold  condition  of  the 
room,  she  might  sue  both  carriers,  or 
either.  Williams  v.  Southern  R.  Co.,  102 
Miss.   617,   59    So.   850. 

28.  Lucas  V.  Pennsylvania  Co.,  130  Ind. 
205,  31  N.  E.  972,  16  Am.  St.  Rep.  333. 

29.  Duties  as  to  passengers  of  other 
carriers. — Chicago,  etc.,  R.  Co.  v.  Stepp, 
90  C.  C.  A.  431,  164  Fed.  785,  22  L.  R.  A., 
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however,  only  when  such  passengers  are  using  the  station.     The  liability  ceases 
when  the  passenger  leaves  the  station  in  the  car  of  the  other  carrier.^o 

§  2645.  Duty  to  Protect  Passengers  from  Negligence  of  Other  Car- 
rier.— Each  carrier  occupying  a  station  jointly  with  other  carriers,  must  protect 
its  own  passengers  from  the  negligence  of  all  others,  at  least  when  its  passengers 
are  in  the  places  assigned  them  in  the  station.^^  This  liability  rests  upon  a  carrier 
even  though  another  carrier  occupying  the  station  has  the  management  of  the 
trains  of  defendant.^^ 

§  2646.  Station  Owned  by  Independent  Company. — A  carrier  is  not 
relieved  from  its  duty  to  its  passengers  to  keep  its  stations  in  a  safe  condition, 
by  using  the  station  of  a  union  depot  company.  The  negligence  of  the  union 
depot  company  whereby  a  passenger  is  injured  is  the  negligence  of  the  carrier. 
This  is  true  even  when  the  union  depot  company  is  in  the  hands  of  a  re- 
ceiver.33  gg^  too,  a  carrier  is  responsible  for  the  negligence  of  the  employees 
of  the  union  depot  company.^*  Where  a  union  station  company  which  under- 
takes to  direct  passengers  to  their  proper  trains  allowed  employees  of  the  railroad 
company  to  perform  that  duty,  it  can  not  maintain  the  claim  of  nonliability  for 
their  acts  on  the  ground  that  they  were  not  its  servants,  having  availed  itself 
of  their  services. ^^ 

§§  2647-2651.  Liabiliy  of  Carrier  Operating  Trains  Over  Another's 
Lines — §  2647.  In  General. — A  carrier  of  passengers  owes  the  same  duties 
to  its  passengers  when  it  is  operating  its  trains  over  the  tracks  of  another  com- 
pany as  when  operating  them  over  its  own  lines. ^^  The  operating  carrier  must 
exercise  care  to  protect  passengers  and  others  having  a  right  upon  depot  prem- 
ises by  keeping  the  depots  and  approaches  thereto  in  a  reasonably  safe  condi- 
tion.^^ 

§  2648.  Liability  for  Negligence  of  Owner  of  Road. — A  railroad  com- 
pany, operating  its  trains  over  the  railroad  of  another  by  permission,  is  liable 

N.  S.,  350;  Hannibal,  etc.,  R.  Co.  v.  Mar-  32.    Hannibal,  etc.,  R.  Co.  v.  Martin,  11 

tin,    11   111.   App.   386,   affirmed   in   111   111.       111.  App.  386,  affirmed  in  111  111.   219. 

219-        ...                          ...                .    ,  33.  Herrman  v.   Great  Northern  R.   Co., 

A   railroad   company   which   occupied   a  37  Wash.  473,  68  Pac.  83,  57  L.  R.  A.  390. 

passenger    depot    with    another    company  „.    ^,  • ^       d    r<  r^   ^        ^,  m 

was   bound    to    exercise   ordinary   care   to  ^^4.  Chicago,  etc.,  R.  Co.  v.  Gates,  61  111. 

prevent   injuring  passengers   of  the   other  P^'         '. 

company   on   the   platform.     Kansas,   etc.,       ^  35.  Union,  etc.,   R.  Co.  v.  Londoner,  50 

R.  Co.  V.  Watson,  103  Ark.  499,  144  S.  W.       Colo.  33,  114  Pac.  316,  33  L.  R.  A.,  N.  S., 
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30.  Where  two  connecting  railroad  com-  36.  Liability  of  earner  operating  trains 

panies  use   a   station  jointly,   or  hire  one  over     another's     hncs.— United     States.— 

person   to   discharge   the    duties   of   ticket  Chesapeake,    etc.,    R.    Co.    v.    Howard,    14 

agent   for   both,   and   such   person   sells   a  f-PP^P'   C-   363;   S    C     178   U.   S.   153,  44 

ticket  for  carriage  over  one  of  the  roads,  ^-    Ed.    1015,    30    S.    Ct.    880;    Baltimore, 

the  other  company  is  not  responsible  for  etc.,  R-  Co.  v.  Rambo,  59  Fed.  75,  8  C.  C. 

the    negligence    of    the    road    over    which  A.   6;   Brady  v.   Chicago,   etc.,   R.    Co.,    53 

the   ticket   carries   the   passenger.     Atchi-  C.  C.  A.^  48,  114  Fed.  100,  57  L.  R.  A.  712. 

son,  etc.,  R.  Co.  v.  Cochran,  43  Kan.  225,  Georgia.— CmtTzX  R.   Co.  v.  Whitehead, 

23  Pac.  151,  19  Am.  St.  Rep.  139,  7  L.  R.  '''^    G?-    ^41. 

A.    414.  Indiana. — Louisville,     etc.,     R.      Co.      v. 

'31.   Duty   to   protect     passengers    from  Linton,  43  Ind.  App.   709,  88  N.   E.  532. 

negligence    of    other    carriers.— Hannibal,  Kansas.— Chicago,    etc.,   R.    Co.   v.   Pos- 

etc,   R.    Co.   V.    Martin,    11    111.    App.    386,  ten,    59   Kan.   449,   53   Pac.    465. 

affirmed   in   111   111.   319;    Central   R.,   etc.,  Kentucky.— Ch\cigo,     etc.,      R.      Co.      v. 

Co.  V.  Perry,  58  Ga.  461.  Rowell,   151   Ky.  313,  151   S.  W.  950. 

When  the  passengers   are   out  of  their  Massachusetts. — Frazier    v.    New    York, 

proper  places  the  carrier  need  not  protect  etc.,  R.  Co.,   180  Mass.  437,  62  N.  E.  731. 

them  against  the  negligence  of  the  other  37.  Duty  to  maintain  depot. — St.  Louis, 

carriers.      Central   R.,   etc.,    Co.   v.   Perry,  etc.,   R.  Co.  v.  Caldwell,  93  Ark.  386,  124 

58   Ga.  461.  S.   W.   1034. 
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to  its  passengers  for  negligence  of  the  servants  of  the  licensing  corporation.^* 
And  it  seems  that  the  rule  would  be  applied  in  the  case  of  the  use  of  a  station 
of  the  other  railroad  company-^^  Where  defendant  railroad  had  the  right  to 
operate  its  trains  over  a  bridge,  and  had  charge  of  a  platform  thereon,  which  it 
invited  the  public  to  use,  it  was  bound  to  exercise  a  high  degree  of  care  to  pro- 
tect passengers  on  such  platform,  and  the  mere  fact  that  the  city  was  in  general 
possession  of  the  bridge  and  attended  to  necessary  repairs  did  not  absolve  de- 
fendant from  liability  for  injuries  to  a  passenger  through  the  falling  of  a  window 
in  the  wall  above  the  platform.*" 

Operating  Trains  over  Tracks  Leased  from  State. — The  owners  of  pas- 
senger cars  used  upon  a  railroad  belonging  to  the  state  are  liable  as  common 
carriers  for  an  injury  sustained  by  a  passenger  occasioned  by  the  collision  of 
their  trains,  though  the  motive  power  of  the  road  was  furnished  by  the  state  and 
•  under  the  control  of  its  agents,  through  whose^.  negligence  the  accident  hap- 
pened.*!  It  has  been  held,  however,  that  the  operating  company  is  not  liable 
for  an  injury  to  its  passengers  caused  by  the  defective  condition  of  the  road 
owned  by  the  state,  no  negligence  of  the  operating  company  being  shown.*^ 

§  2649.  Liability  for  Injury  to  Passengers  of  Another  Lessee  of 
Tracks. — A  lessee  railroad  company  is  liable  for  the  negligence  of  its  servant 
in  misplacing  a  switch,  causing  injury  to  a  passenger  on  the  train  of  another 
lessee  company  using  the  same  tracks.** 

§  2650.  Effect  of  Illegality  of  Contract  between  Companies. — The  il- 
legality of  an  agreement  or  arrangement  under  which  a  train  is  run  by  a  rail- 
road company  over  the  track  of  another  company  will  not  relieve  the  owner 
of  the  train  from  liability  for  damages  to  a  passenger  caused  by  the  negligence 
of  its  agents  or  servants.**  Thus,  a  carrier  can  not  show  that  it  had  no  charter 
power  to  operate  part  of  the  road,  and  that  the  operation  was  ultra  vires.*^ 

38.  Liability  for  negligence  of  owner  tice  of  the  same,  or  might  have  had  no- 
of  road. — Brady  v.  Chicago,  etc.,  R.  Co.,  tice  by  exercise  of  due  care.  Littlejohn 
53  C.  C.  A.  48,  114  Fed.  100,  57  L.  R.  A.  v.  Fitchburg  R.  Co.,  148  Mass.  478,  30 
712;   Chicago,  etc.,  R.   Co.  v.  Rowell,   151  N.  E.  103,  2  L.  R.  A.  502. 

Ky.   313,   151   S.   W.   950;   Frazier  v.   New  43.  Liability  for  injury  to  passengers  of 

York,   etc.,   R.   Co.,   180   Mass.   427,   62   N.  another    lessee    of    tracks. — Patterson    v. 

E.  731.                           •  Wabash,   etc.,  R.   Co.,  54  Mich.   91,  19  N. 

39.  Fiazier  v.   New  York,   etc.,   R.    Co.,  W.   761. 

180   Mass.   427,   62   N.    E.   731.  Where  the  trains  of  one  railroad  com- 

40.  Waldman  v.  Brooklyn,  etc.,  R.  Co.,  pany  were  run  over  tracks  leased  from 
120  N.  Y.  S.   1017,  136  App.  Div.  376.  a    second,    and    the    tracks    were    jointly 

41.  Operating  trains  over  tracks  leased  "sed  by  the  lessee  and  a  third  company, 
from  state. — Peters  v.  Rylands,  20  Pa.  ^'^  three  companies  are  liable  as  princi- 
497,  59  Am.  Dec.  746.  See,  also,  Wald-  P^ls  to  passengers  injured  by  the  act  of 
man  v.  Brooklyn,  etc.,  R.  Co.,  120  N.  Y.  ^  switchman  of  the  third  company  in 
S.    1017,    136   App.    Div.    376.  opening    a    switch    under    a    train    of    the 

42.  Pub.  St.,  c.  112,  §  212,  provides  that  lessee.  Chicago,  etc.,  R.  Co.  v.  Rowell. 
if,  by  reason  of  the  negligence  of  a  rail-  l-'l   S.  W.   950,   151   Ky.  313. 

road    company,    the    life    of   a   passenger,  44.   Effect  of  illegality  of  contract  be- 

or   of  a   person   being  in  the   exercise   of  tween    companies. — ^Chesapeake,    etc.,    R. 

due  diligence  and  not  a  passenger,  is  lost,  Co.  v.   Howard,   178  U.   S.   153,  44  L.  Ed, 

the    company   shall   be   liable   in   damages  1015,   20  S.   Ct.   880,  affirming  14  App.  D. 

assessed  with  reference  to  the   degree  of  C.  262. 

culpability  of  the  company  or  of  its  serv-  A  passenger  may  recover  for  personal 
ants  or  agent.  Defendant  was  operating  injuries  occasioned  to  him  by  the  negli- 
a  road  leased  from  the  state.  An  acci-  gence  of  street-railway  corporation,  who 
dent  was  caused  by  water  working  away  were  transporting  him  on  a  railway 
the  embankment  under  the  track,  the  which  they  had  leased  unlawfully,  but 
ditches  having  been  filled  for  two  months,  were  using  and  maintaining  without  ob- 
r.nd  persons  riding  on  the  train  were  jection  from  its  owners  or  the  common- 
killed.  Held,  that  defendant  was  entitled  wealth.  Feital  v.  Middlesex  R.  Co.,  109 
to  go  to  the  jury  with  an  instruction  that  Mass.  398,  12  Am.  Rep.  720. 
it  was  not  responsible  for  the  defective  45.  Ultra  vires  act  no  defense. — Chesa- 
condition   of  the   road,  unless   it  had   no-  peake,    etc.,    R.    Co.   v.   Howard,   14   App. 
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§  2651.  As  Affected  by  Compensation  Received. — The  fact  that  the 
owner  of  the  tracks  receives  the  fare  of  certain  passengers  and  that  they  are  car- 
ried by  the  operating  company  as  consideration  for  the  use  of  the  tracks,  does 
not  relieve  the  latter  from  the  liability  of  a  carrier  of  passengers  as  to  such  pas- 
sengers.**"' On  the  other  hand  it  has  been  held  that  a  street  railway  company 
by  lending  its  car  and  the  services  of  its  motorman  to  a  connecting  company 
does  not  thereby  become  an  operating  company  over  the  connecting  line,  so  as 
to  be  liable  for  injuries,  due  to  the  negligence  of  the  owner  of  the  tracks,  to 
passengers  on  the  connecting  lines ;  and  this  is  true  even  when  the  considera- 
tion for  the  loan  is  a  sum  to  be  ascertained  through  the  number  of  fares  collected 
by  the  connecting  company  for  passengers  riding  in  that  car  while  used  by  it 
in  operating  its  own  line.*'' 

§§  2652-2658.  Liability  of  Lessor— §  2652.  In  General.— A  railroad 
company  can  not  escape  the  performance  of  any  duty  or  obligation  imposed  by 
its  charter  or  the  general  laws  of  the  state  by  a  voluntary  surrender  of  its  road 
into  the  hands  of  lessees,  and  the  operation  of  the  road  by  the  lessees  does  not 
change  the  relations  of  the  original  company  to  the  public;*^  and  this  rule  is 
applicable  when  the  road  is  operated  jointly  by  a  receiver  and  lessee.*"  So  a 
company  permitting  another  company  to  use  its  franchise  and  run  trains  over  its 
track  is  liable  for  personal  injuries  to  a  passenger  on  one  of  such  trains, s**  or 
for  a  wrongful  ejection  from  a  train  run  by  the  lessee  company.^i 

§  26  53.  Lessor  Liable  for  Negligence  of  Lessee. — It  is  held  that  a  rail- 
road company,  which  has  leased  its  track  and  rolling  stock  to  another  corporation, 
is  liable  for  injury  to  a  passenger  caused  by  the  negligence  of  the  lessee's  serv- 
ants.'^   The  lessor  is  jointly  liable  with  the  lessee  for  negligent  injury  to  a  pas- 


D.    C.    262,    judgment    affirmed    in    30    S. 
Ct.    880,    178    U.    S.    153,    44   L.    Ed.    1015. 

In  an  action  by  a  passenger  against  a 
railroad  company  for  personal  injuries, 
where  there  is  evidence  that  defendant 
operated  the  road  when  the  injuries  were 
sustained,  defendant  can  not  escape  lia- 
bility by  showing  that  its  charter  did  not 
authorize  it  to  operate  such  road,  and 
that  the  ticket  held  by  the  passenger  pro- 
vided that  defendant  assumed  no  respon- 
sibility beyond  its  own  line.  Baltimore, 
etc.,  R.  Co.  V.  Rambo,  59  Fed.  75,  8  C. 
C.   A.   6. 

46.  As  affected  by  compensation  re- 
ceived.— Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43   Ind.   App.   709,   88   N.   E.   532. 

47.  Wheeler  v.  Hartford,  etc..  Tramway 
Co.,   80  Conn.   561,   69  Atl.   535. 

48.  Liability  of  lessor  in  general. — 
Washington,  etc.,  R.  Co.  v.  Brown  (U. 
S.),  17  Wall.  445,  21  L.  Ed.  675;  Pennsyl- 
vania R.  Co.  V.  Jones,  155  U.  S.  333,  89 
L.  Ed.  176,  15  S.  Ct.  136;  Chesapeake, 
etc.,  R.  Co.  V.  Howard,  178  U.  S.  153,  44 
L.   Ed.    1015,   20   S.   Ct.   880. 

49.  Joint  operation  of  receiver  and  les- 
see.— Pennsylvania  R.  Co.  v.  Jones,  155 
U.  S.  333,  39  L.  Ed.  176,  15  S.  Ct.  136; 
Washington,  etc.,  R.  Co.  v.  Brown  (U. 
S.),    17   Wall.   445,   21   L.    Ed.    675. 

50.  Liability  for  injuries  to  passenger 
of  lessee. — Macon,  etc.,  R.  Co.  v.  Mayes, 
49  Ga.  355,  13  Am.  Rep.  678;  Central  R., 
etc.,  Co.  V.  Phinazee,  93  Ga.  488,  21  S.  E. 
66;  Singleton  v.  Southwestern  Railroad, 
70    Ga.    464,    48    Am.    Rep.    574;    Heins    v. 


Savannah,  etc.,R.   Co.,   114  Ga.  678,  40  S. 
E.    710. 

A  street  railway  company  was  granted 
a  franchise  of  a  certain  street  on  condi- 
tion that  it  operate  a  line  thereon  between 
the  public  square  and  a  railroad  depot. 
Thereafter  it  leased  its  line,  and  through 
the  lessee's  negligent  operation  thereof 
between  said  points  a  collision  occurred. 
Held,  that  the  street  railway  company 
was  not  relieved  of  liability  for  injuries 
resulting  to  a  passenger  of  its  lessee  from 
a  collision  by  the  fact  that  it  occurred  on 
land  owned  by  the  railroad  company, 
and  not  on  said  street.  Ft.  Worth  St. 
R.  Co.  V.  Ferguson,  9  Tex.  Civ.  App. 
610,   29   S.   W.   61. 

51.  East  Line,  etc.,  R.  Co.  v.  Lee,  71 
Tex.   538,   9   S.   W.   604. 

52.  Lessor  liable  for  negligence  of  les- 
see.— Illinois. — Smith  v.  Chicago,  etc.,  R. 
Co.,  163  111.  App.  476;  Chicago,  etc.,  R. 
Co.  V.  Newell,  312  111.  333,  72  N.  E.  416, 
dismissed  in  25  S.  Ct.  801,  198  U.  S.  579, 
49    L.    Ed.    1171. 

Kentucky. — Chicago,  etc.,  R.  Co.  v. 
Rowell,    151    Ky.    313,    151    S.    W.    950. 

North  Carolina. — Carleton  v.  Yadkin  R. 
Co.,  143  N.  C.  43,  55  S.  E.  439,  10  Am. 
&   Eng.   Ann.    Cas.    348. 

A  railroad  company  leasing  its  road 
under  an  agreement  by  which  it  is  to  be 
managed  by  three  men,  one  to  be  chosen 
by  the  company,  is  liable  for  injuries  to 
passengers  caused  by  negligence  of  an 
employee  of  the  lessee.  Cincinnati,  etc., 
R.   Co.  V.  Sleeper,  5  O.  Dec.   196. 
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senger  of  the  lessee. ^^  So  where  a  railroad  company  leases  its  road  to  two  inde- 
pendent carriers  and  a  passenger  of  one  lessee  is  injured  by  the  negligence  of  the 
other,  the  three  carriers  are  jointly  liable.^*  In  Missouri  it  is  held  that  where  by 
an  agreement  between  two  street  railroads  one  of  them  as  lessee  took  possession 
of  the  tracks,  cars,  plant,  and  former  business  of  the  other,  and  continued  to 
operate  the  road,  the  lessor  company  was  thereby  relieved  of  liability  for  the 
negligence  of  the  servants  and  employees  of  the  lessee  resulting  in  injuries  to 
passengers.^" 

§  2654.  Liability  for  Indignities  of  Fellow  Passengers. — A  domestic 
railroad  company  is  liable  for  indignities  received  by  a  passenger  from  a  fellow 
passenger  on  the  cars  of  such  road  operated  by  a  lessee.'* 

§  2655.  Lessor's  Liability  to  Its  Own  Passengers. — The  fact  that  a  road 
is  leased  to  another  company  in  no  way  releases'  the  owner  from  its  liability  to 
passengers,  on  its  own  trains  operated  and  controlled  by  its  employees. ^'^  So 
a  railway  company  is  liable  to  its  own  passengers  for  an  injury  caused  them  by 
the  negligence  of  another  carrier  also  using  the  tracks  of  the  former.'^  Thus, 
a  railroad  company  which  leases  to  another  company  the  right  to  use  a  portion 
of  its  track,  over  which  it  also  runs  its  own  trains,  is  liable  to  one  of  its  pas- 
sengers for  an  injury  received  in  a  collision  due  to  the  negligence  of  the  em- 
ployees of  its  lessee. 5^ 

§  2656.  Lease  Illegal  or  Ultra  Vires. — When  the  lease  is  without  the 
requisite  legislative  sanction  it  is  of  no  effect,  and  the  owner  of  the  tracks  still 
occupies  the  relation  of  carrier  to  those  carried  over  its  lines.^'^  And  a  right  of 
action  against  a  railroad  corporation  for  personal  injuries  in  a  road  operated  un- 
der an  illegal  lease  will  not  be  affected  by  a  subsequent  confirmatory  statute.^^ 

§  2657.  Leases  under  Statutory  Authority. — It  is  held  that  where  the 
operating  lessee  injures  its  own  passengers  by  its  negligence,  the  lessor  is  not 
liable  if  the  lease  was  executed  with  full  legislative  authority.*^    A\'hen  the  stat- 

53.  Jointly  liable  with  lessee. — Cincin-  of  the  lumber  company.  Big  Sandy,  etc., 
nati,  etc.,  R.  Co.  v.  Sleeper,  5  O.  Dec.  R.  Co.  v.  Blankenship,  133  Ky.  438,  118 
196;  Calder  v.  Southern  Railway,  89  S.  C.  S.  W.  316,  23  L.  R.  A.,  N.  S.,  345,  19  Am. 
287,   71    S.    E.    841,    Ann.    Cas.    1913A,    894.  &   Ens?.   Ann.    Cas.   264. 

But   see   Beckman   v.   Meadville,   etc.,    St.  60.    Lease   without   requisite    legislative 

R.  Co.,  219  Pa.  26,  67  Atl.  983.  sanction. — Howard     v.     Chesapeake,     etc., 

54.  Chicago,  etc.,  R.  Co.  v.  Rowell,  151  R.  Co.,  11  App.  D.  C.  300;  Durfee  v. 
Kv.    313,    151    S.   W.   950.  Johnstown,    etc.,    R.    Co.,    71    Hun   279,   24 

55.  Westervelt  v.  St.  Louis  Transit  Co.,  N.  Y.  S.  1016.  54  N.  Y.  St.  Rep.  526;  Ft. 
222  Mo.  325,   121   S.  W.  114.  Worth    St.    R.    Co.    v.    Ferguson,    9    Tex. 

56.  Liability  for  indignities  of  fellov  Civ.  App.  610,  29  S.  W.  61,  affirmed  in 
passengers. — Franklin  v.  Atlanta,  etc.,  R.  93  Tex.  660,  no  op.;  International,  etc.,  R. 
Co.,   74   S.   C.   332,   54  S.   E.   578.  Co.  V.   Underwood,   67  Tex.   589,  4  S.  W. 

57.  Lessor's  liability  to  its  own  passen-  216. 

gers. — Chesapeake,    etc.,    R.    Co.   v.    How-  In   Texas  a   railroad   company   can   not 

ard,   178  U.  S.  153,  44   L.   Ed.   1015,  20   S.  lease   the   right   to   use   its   road   so   as  to 

Ct.  880.         _  absolve  itself  from  its  duties  to  the  pub- 

58.  Liability  for  negligence  of  lessee. —  lie  without  legislative  authority.  Inter- 
Chaffe  V.  Consolidated  R.  Co.,  196  Mass.  national,  etc.,  R,  Co.  v.  Underwood,  67 
484,    82    N,    E.   497.  Tex.   589,   4   S.   W.   216. 

59.  Collision. — Denver,  etc..  R.  Co.  v.  61.  Subsequent  confinnatory  statute. — 
Roller,  41  C.  C.  A.  22,  100  Fed.  738,  49  Chesaoeake,  etc.,  R.  Co.  v.  Howard,  14 
L.  R.  A.  77;  Maumee  Valley  R.,  etc.,  Co.  App.  D.  C.  262,  affirmed,  in  178  U.  S.  153, 
V.    Montgomery,    81    O.    St.    426,    91    N.    E.  44   L.   Ed.   1015,  20  S.   Ct.   880. 

181,  26  L.  R.  A.,  N.  S.,  987.  62.  Leases  under  statutory  authority.— 

Where    defendant    leased    the    right    to  Moorshead    v.    United    R.    Co.,    119    Mo. 

operate  log  trains  over  a  part  of  its  rail-  App.    541,   96   S.   W.    261,   affirmed   in   203 

road    to    a    lumber    company,    defendant  Mo.    121,    100   S.   W.   611.   citing   Missouri 

was  liable  for  injuries  to  a  passenger  re-  Rev.   St.   1899,   §   1187.     See   Graefe  v.   St. 

suiting  from  a  collision  between  its  train  J.ouis    Transit    Co.,    224    Mo.    232,    123    S. 

and  a  log  train,  owing  to  the  negligence  W.   835. 
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ute  allowing  the  lease  provides  that  the  lease  shall  not  exempt  the  owner  of  the 
tracks  from  any  liability  to  which  it  would  otherwise  be  subject,  the  owner  re- 
mains liable  for  the  negligence  of  the  servants  of  the  lessee. ^^ 

§  2658.  Liability  of  Lessor  of  Steamboat. — The  lessor  of  a  steamboat, 
not  being  a  quasi  public  corporation,  having  received  no  special  privileges  or 
benefits  from  the  state,  is  not  liable  for  injury  to  a  passenger  from  negligence  of 
the  lessee.^* 

§§  2659-2660.  Liability  When  Railroad  Operated  by  Trustee — 
§  2659.  Liability  of  Trustee. — A  trustee  of  a  railroad,  who  operates  the 
road  for  the  benefit  of  bondholders  or  creditors,  is  liable  in  his  official  capacity 
for  injuries  to  passengers  for  the  negligent  operation  of  the  road.^^ 

§  2660.  Liability  of  Railroad  Operated\  by  Trustee. — The  fact  that  a 
railroad  company  has  turned  over  the  management  of  its  road  to  trustees  does 
not  relieve  it  from  liability  for  injuries  to  a  passenger  caused  by\  its  negligence."'® 
In  order  to  acquit  the  company  from  liability  for  injuries  to  passengers,  it  should 
appear  that  the'  business  of  management  and  operation  of  the  road  was  con- 
ducted by  the  trustees  to  the  entire  exclusion  of  the  company,  its  officers,  and 
board  of  directors,  and  that  this  was  so  notoriously  so  that  the?  fact  may  well 
be  presumed  to  be  known  to  the  public,  and  it  also  should  appear  that  the  trus- 
tees were  not  appointed  by  the  procuration  or  assent  of  the  railroad  company.®''' 

§§  2661-2665.  Railroads  in  Hands  of  Receiver— §§  2661-2662. 
Liability  of  Receiver — §  2661.  In  Official  Capacity. — A  receiver  operating 
a  railroad  under  order  of  court,  having  exclusive  control  of  the  road  and  its 
agents  and  employees,  is  liable  in  his  official  capacity  to  passengers  for  injuries 
sustained  through  the  negligent  discharge  of  his  duties  by  himself  or  his  agents, 
in  all  cases  where  the  railroad  company,  if  it  were  operating  the  road,  would 
also  have  been  liable.®^ 

§  2662.  Personal  Liability  of  Receiver. — A  receiver  is  not  personally  lia- 
ble for  all  injuries  to  passengers  of  the  railway  of  which  he  has  charge.  He  is 
liable  only  in  his  official  capacity,  except  in  cases  of'  personal  negligence.®^ 

63.  Quested  v.  Newburyport,  etc.,  R.  as  to  another  point,  but  affirmed  as  to 
Co.,   137   Mass.   304.  this,    in    Pennsylvania    R.    Co.     v.     Jones, 

64.  Liability   of   lessor   of   steamboat.—  155  U.  S.  333,  39  L.  Ed.  176,  15  S.  Ct.  136. 
Phelps  V.  Windsor  Steamboat  Co.,  131  N.  67.     Pennsylvania   R.    Co.   v.   Jones,    155 
C.    12,   43   S.    E.    335;    Gulzoni   v.  Tyler,    64  U.  S.  333,  39  L.  Ed.  176,  15  S.   Ct.  136. 
Cal.  334,   30  Pac.  981.  68.    Liability  of  receiver  in  official   ca- 

65.  Liability  of  trustee  operating  rail-  pacity. — United  States. — In  re  Winbourn. 
road. — Lamphear      v.      Buckingham,       33  30   Fed.   167. 

Conn.   237.  Illinois. — Robinson  v.   Kirkwood,   91   111. 

The  holder  of  the  legal  title  to  a  street  App.  54. 

railvi'ay,  who  has   executed  an  agreement  Missouri. — Fullerton     v.      Fordyce,      121 

acknowledging   that   he   bought   it   as   the  Mo.  1,  25  S.  W.  587,  42  Am.  St.  Rep.  516; 

agent   of,   and   in  trust   for,   and  with   the  Averill  v.  McCook,  86  Mo.  App.  346. 

money   of   a   committee,   and   covenanting  New    Jersey. — Little    v.    Dusenberry,    46 

to   hold   it   as   the   agent   of   and   in   trust  N.   J.   L.   614,   50  Am.    Rep.   445;    Klein  v. 

for    said    committee,     and    to     manage     it  Jewett,  26  N.  J.   Eq.  474. 

exactly   according   to   the    orders    and    in-  Ohio. — Murphy  v.   Holbrook,   30   O.    St. 

structions  of  the  committee,  without  fur-  137,    5   Am.   Rep.   633;    Potter   v.    Bunnell, 

ther     compensation     than    his     salary     as  20   O.   St.   150. 

book-keeper,  and  to  convey  it  on  request  South  Carolina. — Ex  parte  Brown,  15  S. 

of  the   committee,   is    not   a   mere   agent,  C.  518. 

but  a  trustee   for  the   committee,   so   that  Vermont. — Newell  v.   Smith,  49  Vt.   355. 

he    is    responsible   for    the    negligence    of  69.    Personal  liability  of  receiver. — Mc- 

a    motorman.      O'Toole    v.    Faulkner,    70  Nulta  v.   Ensch,  134  III.  46,  24  N.  E.  631; 

Pac.    58,    39    Wash.    544.  Vandalia    R.    Co.    v.    Keys,    46    Ind.    App. 

66.  Liability  of  railroad  operated  by  353,  91  N.  E.  173;  Averill  v.  McCook,  86 
trustee. — Jones    v.    Pennsylvania,    etc.,    R.  Mo.  App.   346. 

Co.,   8   Mackey    (19   D.    C.)    178;    reversed  The    assignee   in   bankruptcy   of   a   rail- 
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§§  2663-2664.  Liability  of  Railroad— §  2663.  In  General.— The  re- 
ceiver of  a  railroad  company  is  the  representative  of  the  court,  and  not  of  the 
company,  and  the  company  is  not  liable  for  his  acts  or  those  of  his  employees.''" 
But  it  has  been  held  that  when  there  is  nothing  to  put  the  passenger-  on  notice 
of  the  change  in  the  management,  the  railroad  can  be  held  liable.''^  That  the 
railroad  was  in  the  hands  of  a  receiver  need  riot  be  specially  pleaded  as  a  de- 
fense, but  may  be  shown  under  a  general  denial  of  liability.''^ 

Duty  to  Receive  or  Redeem  Ticket  Issued  by  Receiver. — When  a  ticket 
is  sold  by  the  receiver,  of  a  railroad  but  not  presented  to  the  railroad  company 
until  after  the  discharge  of  the  receiver,  the  railroad  is  not  bound  either  to  re- 
ceive it  as  payment  of  fare  or  to  redeem  it.'''^ 

§  2664.  After  Discharge  of  Receiver. — Where  the  court  orders  the  re- 
ceiver of  a  railroad  to  restore  to  the  railroad  all,of  its  property  in  his  hands  on 
the  agreement  of  the  railroad  to  pay  all  liabilities  and  obligations  of  the  receiver, 
a  passenger  injured  through  the  negligence  of  the  servants  of  the  receiver  may 
sue  the  railroad  therefor.'''*  In  such  case,  an  action  at  law  will  lie,  and  it  is  not 
necessary  to  resort  to  equity.''^ 

§  2665.  Liability  of  Profits  and  Income. — Though  it  is  true  that  the 
relation  of  master  and  servant  does  not  exist  between  a  railway  company  and 
a  receiver,  when  the  company's  property  is  placed  in  his  possession  by  a  proper 
court,  and  he  is  required  by  its  order  to  discharge  with  the  property  of  the  com- 
pany the  duty  of  a  common  carrier,  yet  the  profits  or  income  of  the  property, 
while  in  the  hands  of  the  receiver,  are  responsible  for  the  satisfaction  of  claims 
for  injuries  resulting  from  the  negligence  of  the  receiver  or  of  his  employees.'"' 


road  corporation,  who  operates  the  road 
under  the  order  of  the  court,  is  not  per- 
sonally liable  for  an  injury  caused  by  the 
negligence  of  a  servant  employed  by  him, 
in  the  absence  of  evidence  that  he  was 
negligent  in  the  selection  of  servants  or 
that  he  held  himself  out  as  operating  the 
road  otherwise  than  as  receiver.  Cardot 
V.  Barney,  63  N.  Y.  381,  20  Am.  Rep.  533. 

70.  Liability  of  railroad  operated  by 
receiver.^C?(?orgi'a< — Tftllulah  Falls  R. 
Co.  V.   Ramey,  137   Ga.  568,  73   S.   E.  838. 

Indiana. — Godfrey  v.  Ohio,  etc.,  R.  Co., 
116    Ind.    30,    18    N.    E.   61. 

New  York. — Metz  v.  Buffalo,  etc.,  R. 
Co.,    58    N.   Y.    61,    17   Am.    Rep.    201. 

Texas. — Kansas,  etc.,  R.  )Co.  v.  Do- 
rough,  72.  Tex.  108,  10  S.  W.  711;  San  An- 
tonio, etc.,  R.  Co.  V.  Lynch  (Tex.  Civ. 
App.),   55   S.   W.    517. 

71.  A  railroad  corporation  run  on  the 
joint  account  of  a  receiver  of  part  of  it 
and  the  lessees  of  the  remaining  part, 
held  liable  for  injuries  committed,  by  a 
servant  of  the  parties  working  it,  upon 
the  person  of  a  passenger  whom  such 
servant  improperly  expelled  from  a  car, 
into  which  the  passenger  had  entered; 
the  railroad  corporation  having  allowed 
tickets  to  be  issued  in  its  own  name,  in 
the  same  form  as  it  had  done  before  the 
road  was  leased,  and  the  passenger,  for 
aught  that  appeared,  not  knowing  that 
the  railroad  corporation  was  not  itself 
managing  the  road.  Washington,  etc.,  R. 
Co.  V.  Brown  (U.  S.),  17  Wall.  445,  31  L. 
Ed.    675. 

72.  Necessity  of  pleading  operation  by 


receiver. — Kansas,    etc.,    R.    Co.    v.    Dor- 
ough,  72  Tex.  108,  10  S.  W.  711. 

73.  Duty  to  receive  or  redeem  ticket 
issued  by  receiver. — Godfrey  v.  Ohio, 
etc.,   R.   Co.,   116  Ind.   30,   18  N.   E.   61. 

74.  After  discharge  of  receiver. — United 
States. — Baltimore,  etc.,  R.  Co.  v.  Bur- 
ris,  111  Fed.  882,  50  C.  C.  A.  43;  Texas, 
etc.,  R.  Co.  V.  Bloom,  164  U.  S.  636,  41 
L.   Ed.   580,   17   S.   Ct.   216. 

Indiana. — Vandalia  R.  Co.  v.  Keys,  46 
Ind.   App.    353,   91    N.    E.    173. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Chil- 
ton, 7  Tex.  Civ.  App.  183,  27  S.  W.  273; 
Texas,  etc.,  R.  Co.  v.  Boyd,  6  Tex.  Civ. 
App.  205,  34  S.  W.  1086  (see  93  Tex. 
740,  no  op.) ;  Texas,  etc.,  R.  Co.  v.  Bloom, 
85  Tex.  279,  20  S.  W.  133,  following 
Texas,  etc.,  R.  Co.  v.  Johnson,  76  Tex. 
421,   13   S.   W.   463,   18   Am.   St.   Rep.   60. 

75.  Action  at  law. — Texas,  etc..  R.  Co. 
V.  Bloom,  164  U.  S.  636,  41  L.  Ed.  580,  17 
S.    Ct.   216. 

76.  Liability  of  profits  and  income  of 
railway  whUe  in  hands  of  receiver. — Mo- 
bile, etc.,  R.  Co.  V.  Davis,  62  Miss.  271; 
Averill  v.  McCook,  86  Mo.  App.  346; 
Ryan  v.  Hays,  62  Tex.  43;  Ex  parte 
Brown,   15   S.    C.   518. 

A  judgment  against  the  receiver  of  a 
railroad  for  injuries  sustained  through 
the  negligent  discharge  of  his  duties  by 
himself  or  his  agents  may  be  satisfied 
only  out  of  the  funds  in  his  hands  as  re- 
ceiver as  may  be  directed  by  the  court. 
Murphy  v.  Holbrook,  30  O.  St.  137,  5 
Am.   Rep.  633. 

A   judgment   against   the   receiver  of  a 
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§  2666.  Who  Liable  for  Injuries  Occurring  on  Chartered  Conveyances. 

— Where  a  carrier  charters  a  car  or  train  to  a  third  person  for  the  carriage  of 
passengers,  but  itself  operates  the  train,  or  car,  it  remains  liable  to  the  passengers 
as  a  carrier  of  passengers.'''^  Thus,  where  a  railroad  company  hires  its  trains 
to  an  association  for  an  excursion,  the  association  selling  the  tickets  to  the  pas- 
sengers, the  railroad  company  is  liable  as  a  carrier  to  passengers  on  the  train.'^* 
And  where  a  passenger  is  being  transported  by  an  express  company  on  a  special 
train,  made  up  expressly  for  it,  and  is  injured  through  the  negligence  of  the  rail- 
road, he  may  sue  either  the  express  company  or  the  railroad,  or  both.'^^ 

§  2667.  Liability  for  Injuries  on  Consolidated  Lines. — Where  several 
lines  are  in  fact  owned  by  one  corporation,  the  latter  is  liable  to  a  passenger  for 
injuries  receive;d  on  any  of  them,  although  the  ticket  provides  otherwise.^*'  And 
where  a  railway  company  injuries  a  passenger  by  its  negligence,  and  later  con- 
solidates with  another  railway  company,  the  consolidated  company  is  liable  for 
the  injury.*!  Where  several  railroad  corporations,  organized  in  different  states, 
consolidate  and  operate  their  respective  roads  jointly  as  one  line,  they  are 
jointly  liable  for  injuries  received  by  a  passenger  who  has  paid  his  fare  and 
rides  on  one  of  their  cars.^^  This  is  true,  also,  where  the  attempted  consolida- 
tion is  ineffectual.*^ 

§§  2668-2693.  Limitation  of  Liability— §§  2668-2671.  Power  to 
Limit  Liability  as  to  Passengers  for  Hire** — §  2668.  General  Eule. — 

The  obligation  of  a  carrier  of  passengers  to  convey  passengers  over  its  lines  ex- 
ists as  a  public  duty  independent  of  contract.  From  considerations  of  public 
policy  this  obligation  can  not  be  modified  even  by  contract  so  as  to  exempt  the 
carrier  from  the  duty  to  protect  the  passenger  for  hire  from  the  consequences 


railroad  appointed  in  foreclosure  pro- 
ceedings, based  on  a  claim  for  damages 
resulting  from  the  negligent  operation  of 
the  road  by  the  receiver's  employees, 
should  be  regarded  as  operating  ex- 
penses, and,  the  receiver  having  ex- 
pended an  amount  greater  than  the  judg- 
ment in  betterments  of  the  road,  should 
be  ranked  above  the  mortgages  as  a  claim 
in  the  fund  in  court  for  final  distribu- 
tion. Green  v.  Coast  Line  R.  Co.,  97 
Ga.  15,  24  S.  E.  814,  54  Am.  St.  Rep.  379, 
33  L.  R.  A.  806. 

The  net  earnings  of  a  railroad,  while 
in  the  possession  of  a  receiver  appointed 
by  the  court,  pending  the  foreclosure  of 
certain  mortgages  upon  the  property,  can 
not  be  applied  to  the  payment  of  claims 
for  damages  which  accrued  during  the 
operation  of  the  road  by  the  company,  al- 
though such  company  was  then  in  de- 
fault for  the  nonpayment  of  interest 
upon  the  mortgage  bonds.  In  re  Dexter- 
ville    Mfg.,    etc.,    Co.,    4    Fed.    873. 

77.  'Who  liable  for  injuries  occurring 
on  chartered  conveyances. — ^White  v. 
Norfolk,  etc.,  R.  Co.,  115  N.  C.  631,  20 
S.  E.  191,  44  Am.  St.  Rep.  489;  Collins 
V.  Texas,  etc.,  R.  Co.,  15  Tex.  Civ.  App. 
169,  39  S.  W.  643;  American  Exp.  Co.  v. 
Ogles,  36  Tex.  Civ.  App.  407,  81  S.  W. 
1023;  Cuddy  v.  Horn,  46  Mich.  596,  10  N. 
W.  32,  41  Am.  Rep.  178;  Texas,  etc.,  R. 
Co.  V.  Lacey,  107  C.  C.  A.  331,  185  Fed. 
225. 
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78.  Collins  v.  Texas,  etc.,  R.  Co.,  15 
Tex.    Civ.    App.    169,    39    S.   W.    643. 

79.  American  Exp.  Co.  v.  Ogles,  81  S. 
W.  1023,  36  Tex.  Civ.  App.  407. 

'Where  an  express  company  obtained  a 
train  of  cars  and  an  engine  from  a  rail- 
road for  the  purpose  of  making  a  par- 
ticular shipment  of  stock,  no  passengers 
being  carried  except  the  owners  of  the 
stock  and  their  employees,  and  the  ship- 
ment being  accompanied  by  the  messen- 
ger of  the  express  company,  although 
the  train  was  operated  by  the  servants 
of  the  railroad,  the  railroad  was  the  mere 
agent  of  the  express  company  for  the 
transportation  and  forwarding  of  the 
stock,  and  the  express  company  was  lia- 
ble for  the  railroad's  negligence.  Ameri- 
can Exp.  Co.  V.  Ogles,  81  S.  'W.  1033,  36 
■  Tex.   Civ.  App.  407. 

80.  Liability  for  injuries  on  consoli- 
dated lines. — ^Railroad  Co.  v.  Harris  (U. 
S.),  12  Wall.  65,  20  L.  Ed.  354. 

81.  Texas,  etc.,  R.  Co.  v.  Murphy,  46 
Tex.  356,  26  Am.  Rep.  273. 

82.  Bissell  v.  Michigan,  etc.,  R.  Co., 
22   N.  Y.   258. 

83.  Latham  v.  Boston,  etc.,  R.  Co.  (N. 
Y.),   38   Hun  265. 

84.  Limitation  of  liability. — See  post, 
"Drover  as   Passenger   for   Hire,"   §   2678. 

As  to  right  of  carrier  of  goods  to  limit 
liability,  see  ante,  "Limitation  of  Liabil- 
ity," chapter  14. 
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of  the  negligence  of  the  carrier,  its  agents  or  servants.ss  At  common  law,  any 
contract  whereby  a  carrier  attempted  to  limit  its  liability  for  its  negligence  re- 
sulting in  injury  to  passengers  for  hire,  was  void  as  against  public  policy.sa 
This  rule  has  been  followed  in  this  country  in  the  vast  majority  of  the  cases  in 
which  has  arisen  the  question  of  the  power  of  a  carrier  to  limit  its  liability  for 
injury  by  negligence  to  its  passengers  for  hire.*'^  Such  a  contract,  however,  is 
not  immoral,  and  if  made  in  England  or  any  other  place  where  it  could  be 
valid,  it  will  be  enforced  in  this  country.*^ 

As  to  Extraordinary  Care. — The  duty  of  a  carrier  of  passengers  to  use 


85.  Power  to  limit  in  general. — G.  C.  & 

S.  F.  R.  Co.  V.  McGown,  65  Tex.  640; 
Harris  v.  Howe,  74  Tex.  534,  12  S.  W. 
334,  5  L.  R.  A.  777,  15  Am.  St.  Rep.  862. 

86.  Common-law  rule. — A  stipulation 
by  a  common  carrier,  in  contracts  for  in- 
terstate carriage,  for  exemption  from  lia- 
bility for  injuries  to  a  passenger  caused 
by  the  negligence  of  its  employees,  is  void 
at  common  law,  as  against  public  policy. 
Davis  V.  Chicago,  etc.,  R.  Co.,  93  Wis. 
470,  67  N.  W.  16,  1133,  33  L-  R.  A.  654, 
57   Am.    St.    Rep.    935. 

87.  Common-law  rule  followed  gen- 
erally.— United  States. — Railroad  Co.  v. 
Lockwood,  17  Wall.  357,  31  L.  Ed.  627; 
Central  Transp.  Co.  v.  Pullman's  Palace 
Car  Co.,  139  U.  S.  34,  35  L.  Ed.  55,  11  S. 
Ct.  478;  Chicago,  etc.,  R.  Co.  v.  Solan, 
169  U.  S.  133,  43  E.  Ed.  688,  18  S.  Ct.  389; 
Primrose  v.  Western  Union  Tel.  Co.,  154 
U.  S.  1,  38  L.  Ed.  883,  14  S.  Ct.  1098; 
Northern  Pac.  R.  Co.  v.  Adams.  193  U. 
S.  440,  48  L.  Ed.  513,  34  S.  Ct.  408;  Rail- 
way Co.  V.  Stevens,  95  U.  S.  655,  24  L. 
Ed.  535;  Balfmore,  etc.  R.  Co.  v.  Mc- 
Laughlin,  73   Fed.   519,   19   C.   C.   A.   551. 

Delaware. — Flinn  v.  Philadelphia,  etc., 
R.  Co.   (Del.),  1  Houst.  469. 

Georgia. — Southern  R.  Co.  v.  Watson, 
110  Ga.  681,  36  S.  E.  309;  Central,  etc.,  R. 
Co.  V.  Lippman,  110  Ga.  665,  36  S.  E.  203, 
50  L.  R.  A.  673.  See  also  Boyd  v.  Spencer, 
103  Ga.  828,  30  S.  E.  841,  68  Am.  St.  Rep. 
146;  Southern  R.  Co.  v.  Barlow,  104  Ga. 
313,  30  S.  E.  733;  Phillips  v.  Georgia  R., 
etc.,  Co.,  93  Ga.  356,  20  S.  E.  247;  Central, 
etc.,  R.  Co.  V.  Ricks,  109  Ga.  339,  34  S. 
E.  570;  Southern  R.  Co.  v.  Decker,  62  S. 
E.  678,  5  Ga.  App.  31. 

Illinois. — Illinois  Cent.  R.  Co.  v. 
Beebe,  69  111.  App.  363,  affirmed  in  50  N. 
E.  33,  1019.  174  in.  3  3,  43  L.  R.  A.  210,  66 
Am.  St.  Rep.  253;  Pennsylvania  Co.  v. 
Greso,  79  111.  App.  137. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Higgs,  165  Ind.  694,  76  N.  E.  399,  4  L.  R. 
A.,  N.  S.,  3  081:  Louisville,  etc.,  R.  Co.  v. 
Keefer,  146  Ind.  31,  44  N.  E.  796,  38  L. 
R.  A.  93,  58  Am.  St.  Rep.  348;  Cleveland, 
etc.,  R.  Co.  V.  Henry  (Ind.  App.),  80  N. 
E.  636,  rehearing  denied  81  N.  E.  593; 
reversed  in  83  N.  E.  710. 

loiua. — Rose  v.  Des  Moines  Valley  R. 
Co.,  39   Iowa  346. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Bell,  100  Ky.  303,  38  S.  W.  3,  18  Ky.  L. 
Rep.   735. 


Massachusetts. — Doyle  v.  Fitchburg  R. 
Co.,  166  Mass.  493,  44  N.  E.  611,  33  L.  R 
A.  844,  55  Am.  St.  Rep.  417;  S.  C,  162 
Mass.  66,  37  N.  E.  770,  44  Am.  St.  Rep 
335,  25.  L.  R.  ,A.  157;  Jones  v.  Boston, 
etc.,  St.  R.  Co.,  205  Mass.  108,  90  N.  E 
1153. 

Missouri.— Tihhy  v.  Missouri  Pac.  R. 
Co.,  83  Mo.  393;  Jones  v.  St.  Louis,  etc., 
R.  Co.,  125  Mo.  666,  28  S.  W.  883,  46  Am. 
St.  Rep.  514,  26  L.   R.  A.  718. 

Nebraska. — Chicago,  etc.,  R.  Co.  v. 
Hambel,  89  N.  W.  643,  2  Neb.  607;  Chi- 
cago, etc.,  R.  Co.  V.  Collier,  95  N.  W. 
473,  1  Neb.  378. 

Nezu  Hampshire. — Baker  v.  Boston, 
etc.,  R.  Co.,  74  N.  H.  100,  65  Atl.  386,  13 
Am.  &  Eng.  Ann.  Cas.  1072. 

0/n'o.— Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  O.  St.  1,  3  Am.  Rep.  363;  Knowl- 
ton  V.  Erie  R.  Co.,  19  O.  St.  360,  3  Am. 
Rep.  395. 

Pennsylvania. — Lackawanna,  etc.,  R.  Co. 
V.  Chenewith,  53  Pa.  383,  91  Am.  Dec. 
168. 

Texas. — Missouri  Pac.  R.  Co.  v.  Ivy,  71 
Tex.  409,  9  S.  W.  346,  10  Am.  St.  Rep. 
758,  1  L.  R.  A.  500;  Harris  v.  Howe,  74 
Tex.  534,  13  S.  W.  224,  5  L.  R.  A.  777, 
15  Am.  St.  Rep.  863.  G.  C.  &  S.  F.  R. 
Co.  V.  McGown,  65  Tex.  640;  SuUivan- 
Sanford  Lumber  Co.  v.  Watson  (Tex, 
Civ.  App.),  135  S.  W.  635. 

Wisconsin. — Davis  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  470,  67  N.  W.  16,  1133,  33  L. 
R.  A.  654,  57  Am.  St.  Rep.  935. 

While  it  is  true  that  common  carriers 
are  not  insurers  of  the  safety  of  passen- 
gers, as  they  are  of  goods  which  they 
undertake  to  carry,  yet  the  principle  of 
law  which  forbids  them  being  allowed  to 
exempt  themselves  from  liability  for  the 
consequences  of  their  negligence  in  re- 
spect to  goods  applies  with  still  greater 
force  in  the  case  of  passengers.  Cleve- 
land, etc.,  R.  Co.  V.  Curran,  19  O.  St.  1, 
3  Am.  Rep.  362. 

88.  The  British  rule  that  a  carrier  of 
passengers  may  stipulate  against  liability 
for  personal  injuries  caused  by  its  serv- 
ants' negligence,  though  contrary  to  the 
policy  of  Massachusetts  law,  "Is  not  im- 
moral, and  will  be  enforced  in  that  state 
in  the  case  of  a  contract  made  in  Ireland. 
O'Regan  v.  Cunard  Steamship  Co.,  160 
Mass.  356,  35  N.  E.  1070,  39  Am.  St.  Rep, 
484. 
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extraordinary  diligence  to  protect  the  lives  and  persons  of  his  passengers  can 
not  be  waived,  even  by  express  contract. ^^ 

§  2669.  Contractual  Exemption  from  Statutory  Penalty. — A  carrier 
can  not,  by  a  contract  made  in  advance  with  a  passenger  for  hire,  exempt  itself 
from  a  statutory  penalty  for  its  negligence.^''  Thus,  when  a  state  statute  pro- 
vides for  a  penalty  to  be  paid  by  a  carrier  to  the  widow,  children,  or  next  of  kin 
of  a  passenger  killed  by  the  negligence  of  the  carrier,  no  contract,  made  before 
the  accident,  between  the  carrier  and  decedent  will  relieve  the  carrier  from  this 
penalty.^i 

§  2670.  Statutory,  Power  to  Limit  Liability. — A  statute  giving  a  carrier 
power  to  limit  its  liability  for  injury  to  or  loss  of  goods  does  not  by  implication 
carry  with  it  the  power  to  limit  its,,  liability  for  negligent  injury  to  passengers. 
A  statute  giving  a  carrier  general  power  to  limit  its  liability  by  contract  will  be 
construed  to  apply  only  to  the  liability  for  loss  of  goods,  no  express  mention  of 
carriers  of  passengers  being  made.''^ 

§  2671.  Passengers  Received  on  Freight  Trains. — While  a  carrier  is 
under  no  obligation  to  receive  passengers  on  its  freight  trains,  it  is  not  relieved 
from  the  duties  of  a  carrier  of  passengers  as  to  persons  so  received.  It  can 
not,  even  by  express  contract,  relieve  itself  from  the  consequences  of  its  negli- 
gence in  respect  to  such  passengers. ^^     An  express  contract  entered  into  by  a 


89.  As  to  extraordinary  care. — Georgia. 
— Central,  etc.,  R.  Co.  v.  Lippman,  36  S. 
E.  203,  110  Ga.  665,  50  L.  R.  A.  673; 
Southern  R.  Co.  v.  Watson,  36  S.  E.  209, 
110  Ga.  681. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Keefer,  44  N.  E.  796,  146  Ind.  21,  38  L. 
R.  A.  93,  58  Am.   St.   Rep.  348. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Bell,  100  Ky.  203,  38  S.  W.  3,  18  Ky.  L. 
Rep.   735. 

New  Hampshire. — Balcer  v.  Boston,  etc., 
R.  Co.,  74  N.  H.  100,  65  Atl.  386,  12  Am. 
&  Eng.  Ann.   Cas.  1072. 

Texas. — Ft.  Worth,  etc.,  R.  Co.  v.  Rog- 
ers,  53   S.   W.   366,   21   Tex.   Civ.  App.   605. 

A  contract  exempting  a  railroad  com- 
pany from  liability  "for  injuries  to  pas- 
sengers, except  those  resulting  from  the 
gross  carelessness  of  its  employees,"  is 
void.  Illinois  Cent.  R.  Co.  v.  Beebe,  69 
111.  App.  363,  affirmed  in  50  N.  E.  1019, 
174  111.  13,  43  L.  R.  A.  310,  66  Am.  St. 
Rep.   253. 

The  rule  that  a  railroad  company  may 
by  contract  limit  its  liability  for  all  neg- 
ligence, except  gross  negligence,  does 
not  apply  to  a  passenger  paying  fare. 
Pennsylvania  Co.  v.  Greso,  79  111.  App. 
1S7. 

90.  Contractual  exemption  from  statu- 
tory penalty. — Jones  v.  Boston,  etc.,  St. 
R.  Co.,  205  Mass.  108,  90  N.  E.  1152; 
Doyle  V.  Fitchburg  R.  Co.,  162  Mass.  66, 
37  N.  E.  770,  44  Am.  St.  Rep.  335,  25  L. 
R.  A.   157. 

91.  Doyle  v.  Pitchburg  R.  Co.,  162 
Mass.  66,  37  N.  E.  770,  44  Am.  St.  Rep. 
335,  25  L.  R.  A.  157;  Jones  v.  Boston, 
etc.,  St.  R.  Co.,  90  N.  E.  1152,  205  Mass. 
lOS. 


92.  Chicago,  etc.,  R.  Co.  v.  Collier,  1 
Neb.   278,   95   N.   W.   473.      ' 

Civ.  Code,  §  3376,  providing  that  a 
carrier  may  limit  his  legal  liability  by  an 
express  contract  applies  only  to  carriers 
of  goods.  Southern  R.  Co.  v.  Watson,  36 
S.  E.  209,  110  Ga.  681. 

While  Ga.  Civil  Code,  §  2276,  which 
denies  to  a  carrier  the  right  to  limit  his 
legal  liability  by  a  notice  or  entry  on 
receipt's  given  or  tickets  sold,  but  de- 
clares that  he  may  do  so  by  express  con- 
tract, applies  only  to  carriers  of  goods, 
yet,  under  the  general  law,  a  carrier  of 
passengers  can  not  limit  his  legal  liabil- 
ity for  the  consequences  of  his  own  neg- 
ligence by  such  a  notice  or  even  by  ex- 
press contract.  Southern  R.  Co.  v.  Wat- 
son, 110  Ga.  681,  36  S.  E.  209;  Central, 
etc.,  R.  Co.  V.  Lippman,  110  Ga.  665,  36 
S.  E.  203,  50  L.  R.  A.  673,  distinguishing 
Boyd  V.  Spencer,  103  Ga.  838,  30  S.  E. 
S41,  68  Am.  St.  Rep.  146;  Southern  R. 
Co.  V.  Barlow,  104  Ga.  313,  30  S.  E.  732; 
Phillips  V.  Georgia  R.,  etc.,  Co.,  93  Ga. 
356,  30  S.  E.  347;  Central,  etc.,  R.  Co.  v. 
Ricks,   109   Ga.   339,   34  S.   E.   570. 

As  to  the  power  of  a  carrier  to  limit 
its  liability  as  to  passengers  on  freight 
trains,  under  statutory  provisions,  see 
post,  "Passengers  Received  on  Freight 
Trains,"  §  2671. 

93.  Passengers  received  on  freight 
trains. — A  railroad  company  which  vol- 
untarily designates  freight  trains  to 
carry  passengers,  and  permits  its  agents 
to  sell  tickets  therefor  to  passengers  gen- 
erally, is  a  common  carrier  of  passen- 
gers by  the  means  so  adopted,  and  its 
agreement  with  a  passenger,  whereby  he 
absolves  the  company  from  all  liability 
while    riding    on    such    freight    trains    in 
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carrier  and  a  passenger,  under  the  terms  of  which  the  carrier  is  released  from  all 
liability  to  the  passenger  for  personal  injuries  received,  while  a  passenger  on  a 
freight  train,  is,  in  effect,  a  contract  by  which  the  carrier  undertakes  to  relieve  it- 
self from  the  consequences  of  its  negligence  and  can  not  be  enforced.®* 

Power  to  Make  Reasonable,  Regulations. — A  carrier  may,  however,  make 
reasonable  regulations  as  to  passengers  carried  on  freight  trains.  Such  regula- 
tions, if  they  do  not  amount  to  a  limitation  of  liability, for  negligence,  are  valid.®^ 

Under  Statutes. — Statutes  in  some  states  allow  carriers  to  limit  their  lia- 
bility for  injury  to  passengers  on  freight  trains.  These  statutes  must  be  strictly 
construed.  Thus,  a  statute  allowing  restriction  of  liability  as  to  passengers  oc- 
cupying the  caboose  of  a  freight  train  does  not  apply  to  passengers  occupying  a 
regular  passenger  car  fastened  to  the  rear  end  of  a  freight  train.®*  So,  too,  a 
statutory  grant  of  power  to  a  railroad  company  to  demand  a  designated  form 
of  release  from  persons  accepted  on  freight  trains'as  passengers  does  not  carry 
with  it  a  power  to  demand  a  release  different  from  that  designated.®'^ 

Consideration  for  Agreement. — -As  a  railway  company,  having  passenger 
trains  sufficient  to  accommodate  the  public,  is  under  no  legal  obligation  to  carry 
a  passenger  on  its  freight  trains,  its  undertaking  to  do  so,  and  the  extra  coal 
and  expense  required  in  such  case,  form  a  suificient  consideration  for  a  contract 
made  with  a  passenger  restricting  and  limiting  its  liability.®^ 

§§  2672-2677.  Power  to  Limit  Liability  as  to  Persons  Carried  Free 
or  at  Reduced  Rates — §§  2672-2676.  Limitation  of  Liability  in  Pass 
Given  as  Mere  Gratuity — §  2672.  In  General. — As  to  the  validity  of  a  con- 
tract whereby  a  carrier  attempts  to  limit  its  liability  for  the  negligent  injury  of 
a  person  traveling  upon  a  free  pass,  there  is  considerable  conflict.  The  weight 
of  authority  seems  to  favor  the  doctrine  that  such  a  contract  is  not  against  public 
policy,  and  will  defeat  any  right  of  action  that  the  injured  person  otherwise 
would  have  had.®® 

consideration    of    his    securing    his    ticket  gence.     Chicago,  etc.,  R.  Co.  v.  Mann,  78 

at  a  reduced  rate,  is  against  public  policy,  Neb.  541,  111  N.  W.  379. 

and   void.      Richmond    v.    Southern    Pac.  96.     Kan.   Laws   1907,    c.    274;    Schwartz 

Co.,  67  Pac.  947,  41  Ore.  54,  57  L.  R.  A.  v.  Missouri,  etc.,  R.  Co.,  109  Pac.  767,  83" 

616,  93  Am.  St.  Rep.  694.  Kan.  30. 

A    carrier   can   no   more    avoid    the    re-  97.     Kan.    Laws    1907,    p.     44,    c.    374; 

suit  of  his   negligence  as  to  a  passenger  Davis  v.  Atchison,  etc.,  R.   Co.,  106  Pac. 

received  on  one  of  his  freight  trains  than  288,  81  Kan.  505. 

he   can   where   the   passenger   is   received  98.    Consideration   for   agreement. — Ar- 

on    a    regular    passenger    train.      Central,  nold  v.  Illinois  Cent.  R.  Co.,  83  111.  73,  25 

etc.,   R.   Co.  V.   Lippman,   110   Ga.   665,   36  Am.  Rep.  383. 

S.  E.  202,  50  L.  R.  A.  673.  99.    Limitation  of  liability  in  pass  given 

A  railroad  company  can  not,  by  a  re-  as  mere  gratuity. — United  States. — Dun- 
lease  taken  from  a  freight  train  passen-  can  v.  Maine  Cent.  R.  Co.,  113  Fed.  508; 
ger  who  pays  the  usual  fare,  contract  Shelton  v.  Canadian  Northern  R.  Co.,  189 
against  liability  for  injury  resulting  from  Fed.  153;  Boering  v.  Chesapeake  Beach 
its  own  negligence.  Ft.  Worth,  etc.,  R.  R.  Co.,  20  App.  D.  C.  500,  affirmed  in  193 
Co.  V.  Rogers,  24  Tex.  Civ.  App.  382,  60  U.  S.  442,  48  L.  Ed.  742,  24  S.  Ct.  515; 
S.  W.  61.  Northern   Pac.   R.   Co.  v.  Adams,   192  U. 

94.     Central,    etc.,    R.    Co.    v.    Lippman,  S.  440,  48  L.  Ed.   513,  24  S.   Ct.  408. 

110  Ga.  66rf,  36  S.  E.  202,  50  L.  R.  A.  673.  ConnecftcMf.— Griswold    -v.     New     York, 

_  95.    Power  to  make  reasonable  regula-  etc.,  R.   Co.,  53  Conn.  371,  4  Atl.  261,  55 

tions. — A    railroad    company    may    make  Am.   Rep.   115. 

reasonable   regulation   for    carrying    pas-  Indiana. — Malott       v.      Weston       (Ind. 

sengers  on  its  freight  trains,  from  which  App.),    98     N.    E.    127;     Payne     v.    Terra 

they  are  excluded  except  by  special  per-  Haute,    etc.,    R.    Co.,    62    N.    E.    473,    157 

mission,  arid  an  agreement  by  one  hold-  Ind.   616,   56   L.   R.  A.   473.     See   Indiana 

ing  a  special  permit  to  assume  the  risks  Cent.  R.  Co.  v.  Mundy,  21  Ind.  48,  83  Am. 

incident  to  boarding  the  caboose  of  such  Dec.    339 

a   train   at   any   place    where    it    may    be  Maine. — Rogers  v.  Kennebec  Steamboat 

stopped   for   conducting  the   freight   busi-  Co.,  86  Me.   61,  29  Atl.   1069,  25  L.  R.  A. 

ness  of  a  company  is  not  a  limitation  of  491. 

a   carrier's    liability    for    its    own    negli-  Massachusetts. — Quimby  v.   Boston,  etc., 
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RIGHTS^  ETC.,  AS  TO  TRANSPORTATION. 


§§  2672-2673 


Contrary  View. — There  are  several  cases,  however,  that  hold  that,  even  as 
to  persons  carried  as  a  mere  gratuity,  a  carrier  can  not  relieve  itself  from  lia- 
bility for  negligence  by  contract,  entered  into  prior  to  the  accident. ^  It  has 
been  said  that  a  state  has  an  interest  in  the  lives  and  safety  of  its  citizens,  that 
this  interest  is  paramount  to  the  citizens'  right  of  free  contract,  and  that  any 
contract  whereby  a  citizen,  even  though  the  holder  of  a  free  pass,  attempts  to 
release  a  carrier  from  liability  for  its  failure  to  exercise  the  high  degree  of  care 
required  of  it  by  law  is  against  public  policy  and  void.^ 

§  2673.  Degrees  of  Negligence. — ^There  are  cases  that  make  a  distinction 
based  upon  the  degrees  of  negligence.  Such  cases  hold  that,  even  as  to  persons 
riding  on  a  free  pass,  a  contractual  limitation  of  liability  for  gross  or  willful  neg- 
ligence is  against  public  policy  and  void.^     In  this  class  of  cases  it  is  held  that 


R.  Co.,  150  Mass.  365,  83  N.  E.  305,  5  L- 
R.  A.  846. 

New  Jersey. — Kinney  v.  Central  R.  Co., 
34  N.  J.  L.  513,  3  Am.  Rep.  365;  S.  C, 
32  N.  J.  L.  407,  90  Am.  Dec.  675. 

New  York. — Ulrich  v.  New  York,  etc., 
R.  Co.,  108  N.  Y.  80,  15  N.  E.  60,  3  Am. 
St.  Rep.  369;  Gill  v.  Erie  R.  Co.,  135  N. 
Y.  S.  355,  151  App.  Div.  131,  reargument 
and  appeal  to  Court  of  Appeals  denied 
136   N.   Y.   S.   1135. 

Washington. — Muldoon  v.  Seattle  City 
R.  Co.,  7  Wash.  528,  35  Pac.  422,  38  Am. 
St.  Rep.  901,  32  L.  R.  A.  794;  S.  C,  10 
Wash.  311,  38  Pac.  995,  45  Am.  St.  Rep. 
787. 

The  law  does  not  prevent  a  person,  in 
a  matter  not  connected  with  any  public 
employment,  from  stipulating  for  an  im- 
munity from  the  results  or  ommissions 
or  oversights  of  his  own  agents;  and 
hence  a  railroad  company  may  contract 
for  immunity  from  liability  for  any  in- 
jury to  the  person  of  a  passenger,  on  ac- 
count of  the  negligence  of  its  agents  or 
employees,  in  consideration  of  a  free  pas- 
sage over  the  road.  Kinney  v.  Central 
R.  Co.,  33  N.  J.  L.  407,  90  Am.  Dec.  675. 

A  contract  between  a  railroad  com- 
pany and  a  passenger  riding  on  a  free 
ticket,  by  which  the  company  is  exempted 
from  liability  under  any  circumstances 
of  negligence  of  its  agents  for  any  in- 
jury to  the  passenger,  is  not  invalid  as 
against  public  policy,  and  will  bar  a  re- 
covery for  personal  injuries  caused  by 
the  negligence  of  the  company  and  its 
agents.  Wells  v.  New  York  Cent.  R.  Co., 
34  N.  Y.  181,  affirming  26  Barb.  641;  Per- 
kins V.  New  York  Cent.  R.  Co.,  34  N.  Y. 
196.  82  Am.  Dec.  381. 

Where  a  passenger  rides  by  virtue  of 
a  free  ticket  having  an  indorsement 
thereon  reciting  that  he  assumes  all  risk 
of  accidents,  and  that  the  railroad  com- 
pany shall  not  be  liable  "under  any  cir- 
cumstances, whether  of  negligence  by 
their  agents,  or  otherwise,"  for  any  in- 
jury to  the  person,  such  stipulation  bars 
his  recovery  for  injuries  caused  by  a  col- 
lision between  the  passenger  train  and  a 
freight  train  left  standing  on  the  track; 
such    a    case    of   injury   being   within    the 


contemplation  of  the  parties,  and  they 
having  a  right  to  stipulate  for  an  exemp- 
tion from  liability  under  such  circum- 
stances. Wells  V.  New  York  Cent.  R. 
Co.,  24  N.  Y.  181. 

1.  United  States. — Chamberlain  v.  Pier- 
son,  87  Fed.  420,  31  C.  C.  A.  157;  Farm- 
ers' Loan,  etc.,  Co.  v.  Baltimore,  etc.,  R. 
Co.,    103   Fed.    17. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Pitcock,  83  Ark.  441,  101  .  S.  W.  735,  13 
Am.  &  Eng.  Ann.  Cas.  583. 

Illinois. — Pennsylvania  Co.  v.  Purvis, 
128   111.   App.   367. 

Iowa. — Rose  v.  Des  Moines  Valley  R. 
Co.,   39   Iowa   346. 

Minnesota. — Jacobus  v.  St.  Paul,  etc., 
R.  Co.,  20  Minn.  135,  Gill.  110,  18  Am. 
Rep.  360. 

Missouri. — Bryan  v.  Missouri  Pac.  R. 
Co.,  33  Mo.  App.  238. 

Pennsylvania. — Buffalo,  etc.,  R.  Co.  v. 
O'Hara  (Pa.),  3  Penny.  190  13  Wkly. 
Notes  Cas.  473. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Bean, 
45  Tex.  Civ.  App.  52,  99  S.  W.  721.  Mis- 
souri, etc.,  R.  Co.  V.  Flood  (Tex.  Civ. 
App.),  70  S.  W.  331;  G.  C.  &  S.  F.  R.  Co. 
V.  McGown,  65  Tex.  640;  Missouri,  etc., 
R.  Co.  V.  Flood,  79  S.  W.  1106,  35  Tex. 
Civ.  App.  197. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Tan- 
ner, 100  Va.  379,  41  S.  E.  721. 

2.  Jacobus  V.  St.  Paul,  etc.,  R.  Co.,  20 
Minn.  125,  Gill  110,  18  Am.  Rep.  360. 

3.  Degrees  of  negligence. — Walther  v. 
Southern  Pac.  Co.,  159  Cal.  769,  116  Pac. 
51,  37  L.  R.  A.,  N.  S.,  235.  Annas  v.  Mil- 
waukee, etc.,  R.  Co.,  67  Wis.  46,  30  N.  W. 
382,  58  Am.  Rep.  848. 

A  free  ticket  upon  a  railroad  was  in- 
dorsed: "The  person  accepting  this  free 
ticket  assumes  all  risks  of  accidents,  and 
expressly^  agrees  that  this  company  shall 
not  be  liable,  under  any  circumstances, 
for  any  injury  to  the  person  *  *  *  the 
passenger  using  this  ticket."  Held,  that 
the  company  was  not  discharged  from  lia- 
bility to  a  passenger  using  such  a  ticket 
for  an  injury  occasioned  by  the  gross 
negligence  of  one  of  its  employees.  Illi- 
nois Cent.  R.  Co.  v.  Read,  37  111.  484,  87 
Am.   Dec.   260,   approved   in   Toledo,   etc.. 


§§  2673-2675 


CARRIERS. 
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the  liability  to  such  passengers  for  injuries  due  to  slight  or  ordinary  negligence 
may  be  limited  by  contract,  entered  into  prior  to  the  injury.*  When  a  railroad 
company  gives  gratuitously,  and  a  passenger  accepts,  a  pass,  the  former  waives 
its  rights  as  a  common  carrier  to  exact  compensation;  and,  if  the  pass  contains 
a  condition  to  that  effect,  the  latter  assumes  the  risks  of  ordinary  negligence  of 
the  company's  employees ;  the  arrangement  is  one  which  the  parties  may  make  and 
no  public  policy  is  violated  thereby.  And  if  the  passenger  is  injured  or  killed 
while  riding  on  such  a  pass  gratuitously  given,  which  he  has  accepted  with  knowl- 
edge of  the  conditions  therein,  the  company  is  not  liable  therefor  either  to  him 
or  to  his  heirs,  in  the  absence  of  willful  or  wanton  negligence. ^  And  one  case 
has  held  that  the  liability  may  be  limited  even  as  to  gross  negligence.® 

§  2674.  Pass  Issued  in  Violation  of  Law. — When  the  holder  of  a  pass, 
issued  in  violation  of  law,  attempts  to  release  the  carrier  from  liability  for  neg- 
ligent injury,  there  is  a  conflict  as  to  the  validity' of  the  contract  stipulating  for 
the  release.  By  the  better  doctrine,  the  pass  is  of  no  effect  as  a  release.'^  It  has 
been  held,  however,  that  the  release  is  valid  though  the  pass  be  illegal.* 

§  2675.  Under  Statutory  Provisions. — Under  statutes  providing  that  a 
carrier  can  not  limit  its  liability  for  injuries  to  passengers  due  to  its  negligence, 
it  is  held  that  this  applies  to  passengers  carried  gratuitously.^  A  provision  in  a 
pass  exempting  a  railroad  from  liability  for  injuries  resulting  from  the  negli- 
gence of  its  agents  and  servants  is  of  no  effect  as  against  a  statute  giving  dam- 
ages to  the  widow  and  next  of  kin  of  a  passenger  whose  death  results  from  the 
negligence  of  the  railroad  and  its  servants. ^'^ 


R.   Co.  V.   Beggs,  85   111.   80,   38*  Am.   Rep. 
613. 

Plaintiff  traveled  on  defendant's  rail- 
road on  a  free  pass,  on  which  was  in- 
dorsed a  statement  that  "it  is  agreed  that 
the  person  accepting  this  ticket  assumes 
all  risk  of  personal  injury."  Held,  in  an 
action  for  injuries,  that  such  indorsement 
or  agreement  did  not  cast  on  plaintiff 
any  risk  arising  from  the  gross  negli- 
gence of  defendant's  servants  in  running 
the  train.  Indiana  Cent.  R.  Co.  v.  Mundy, 
21  Ind.  48,  83  Am.  Dec.  339. 
.  A  person  riding  on  a  pass  may  recover 
for  personal  injuries  received  through 
gross  negligence  of  the  company,  though 
the  pass  contains  a  condition  that  he 
shall  assume  all  risks  of  accident.  Illi- 
nois Cent.  R.  Co.  V.  O'Keefe,  63  111.  App. 
102. 

4.  Illinois. — Chicago,  etc.,  R.  Co.  v. 
Hawk,  36  111.  App.  337. 

Montana. — John  v.  Northern  Pac.  R. 
Co.,  Ill  Pac.  632,  43  Mont.  18,  32  L.  R. 
A.,  N.  S.,  85. 

Wisconsin. — Annas  v.  Milwaukee,  etc., 
R.  Co.,  67  Wis.  46,  30  N.  W.  383,  58  Am. 
Rep.    848. 

5.  Northern  Pac.  R.  Co.  v.  Adams.  34 
S.  Ct.  408,  193  U.  S.  440,  48  L.  Ed.  513; 
Walther  v.  Southern  Pac.  Co.,  159  Cal. 
769,   116   Pac.   51,   37   h.   R.   A.,   N.   S.,   335. 

6.  Perkins  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  196,  82  Am.  Dec.  281. 

7.  McNeill  V.  Durham,  etc.,  R.  Co.,  47 
S.  E.  765,  135  N.  C.  682,  67  L.  R.  A.  227; 
John  V.  Northern  Pac.  R.  Co.,  42  Mont. 
18,  111  Pac  632,  32  L.  R.  A.,  N.  S.,  85. 

8.  One  riding  on  a  pass,  given  without 


consideration,  and  after  assent  to  condi- 
tions that  he  should  assume  all  risk  of  ac- 
cident and  that  the  carrier  should  not  be 
liable,  can  not  recover  of  it  for  injuries 
from  negligence  of  its  servants;  and  it  is 
immaterial  that  the  giving  of  the  pass 
was  a  breach  of  the  federal  statutes  in 
reference  to  interstate  traffic.  Duncan  v. 
Maine  Cent.  R.  Co.,  113  Fed.  508. 

9.  Under  statutory  provisions. — ^Wal- 
ther V.  Southern  Pac.  Co.,  159  Cal.  769, 
116  Pac.  51,  37  L.  R.  A.,  N.  S.,  235;  Rose 
V.  Des  Moines  Valley  R.  Co.,  39  Iowa  246. 

Under  Ark.  Const.,  art.  17,  §  12,  making 
railroads  responsible  for  damages  under 
such  regulations  as  may  be  prescribed  by 
the  legislature,  and  Kirby's  Dig.,  §  6773, 
making  railroads  responsible  for  dam- 
ages to  persons  caused  by  the  running  of 
trains,  a  stipulation  in  a  free  pass  that  the 
passenger  accepting  it  assumes  the  risk 
of  accidents  is  contrary  to  public  policy, 
and  the  passenger  injured  through  the 
negligence  of  the  carrier  is  entitled  to  re- 
cover therefor.  St.  Louis,  etc.,  R.  Co.  v. 
Pitcock,  83  Ark.  441,  101  S.  W.  735,  13  Am. 
&  Eng.  Ann.   Cas.   5«2. 

Under  Va.  Code,  §  1296,  providing  that 
no  agreement  by  a  common  carrier  for 
exemption  from  liability  for  injury  caused 
by  his  own  negligence  or'  'misconduct 
shall  be  valid,  an  agreement  with  a  pas- 
senger traveling  on  a  free  pass  relieving 
the  carrier  from  the  consequences  of  its 
negligence  or  that  of  its  servants  is  in- 
valid. Norfolk,  etc..  R.  Co.  v.  Tanner,  41 
S.  E.  731,  100  Va.  379. 

10.  Tingley  v.  Long  Island  R.  C'-'..  96 
N.  Y.  S.  865,  109  App.  Div.  793,  17  N.  Y. 
Ann.  Cas.  440. 
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§§  2676-2678 


§  2676.  Using  Nontransferable  Pass  of  Another. — When  a  person  uses 
a  nontransferable  pass  issued  to  another  person,  he  is  guilty  of  such  fraud  and 
bad  faith  as  to  defeat  a  recovery  for  injury  by  the  carrier,  unless  the  injury  was 
caused  by  such  gross  negligence  as  to  amount  to  wilful  injury. ^^ 

§  2677.  Reduced  Rates  or  Passes  Based  upon  Some  Consideration.— 

By  the  weight  of  authority,  where  a  pass  is  in  fact  based  upon  some  considera- 
tion, a  contract  between  the  carrier  and  the  holder  of  such  pass,  releasing  the 
former  from  liability  for  any  injury  that  may  be  received  by  the  latter  due  to 
the  negligence  of  the  carrier,  is  void.^^  It  has  been  held,  however,  that  in  the  ab- 
sence of  statutory  restrictions  a  carrier  may  for  a  reduced  fare  sell  a  particular 
form  of  ticket  whereby  its  liability  is  restricted  and  its  obligations  curtailed. ^^ 
Effect  of  Payment  of  Pullman  Fare  by  Holder  of  Free  Pass. — One  court 
has  held  that  the  payment  of  pullman  fare  by  the  holder  of  a  free  pass  does  not 
make  him  a  passenger  for  hire  so  as  to  render  void  a  contract  whereby  he  at- 
tempts to  release  the  carrier  from  liability. i* 

§§  2678-2683.  Power  to  Limit  Liability  in  Drover's  Pass— §  2678. 
Drover  as  Passenger  for  Hire. — A  drover,  while  riding  on  a  freight  train  for 
the  purpose  of  taking  care  of  his  live  stock  while  in  the  hands  of  the  carrier, 
even  though  he  use  a  drover's  pass,  is,  nevertheless,  by  the  better  doctrine,  a  pas- 
senger for  hire.i^ 


11.  Using  non-transferable  pass  of  an- 
other.— Toledo,  etc.,  R.  Co.  v.  Beggs,  85 
111.  80,  28  Am.   Rep.  613. 

12.  Reduced  rates  on  passes  based  on 
some  consideration.  —  United  States. — 
Railway  Co.  v.  Stevens,  95  U.  S.  655,  24 
Iv.   Ed.   535. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Higgs,  165  Ind.  694,  76  N.  E.  299,  4  L,.  R. 
A.,   N.   S.,   1081. 

Oregon. — Richmond  v.  Southern  Pac. 
Co.,  41  Ore.  54,  67  Pac.  947,  57  E.  R.  A. 
616,  93  Am.   St.   Rep.   694. 

Pennsylvania. — Crary  v.  Lehigh  Valley 
R.  Co.,  MS  Jr-a.  525,  53  Atl.  363,  59  E.  R. 
A.  815,  93  Am.  St.  Rep.  778. 

A  contract  exempting  a  common  car- 
rier from  liability  for  negligence  causing 
injury  to  a  passenger  carried  for  any  com- 
pensation is  against  public  policy,  though 
agreed  to  by  the  passenger  in  considera- 
tion of  special  concessions  as  to  rates  or 
otherwise.  Walther  v.  Southern  Pac.  Co., 
116  Pac.  51,  159  Cal.  769,  37  E.  R.  A.,  N. 
S.,  235. 

Although  the  fact  that  a  pass  limiting 
liability  is  a  mere  gratuity  is  sufficient  in 
New  Jersey  to  defeat  an  action  by  the 
passenger  against  the  carrier  for  negli- 
gence, yet  an  action  will  lie  if  the  pass, 
though  not  paid  for  directly,  was  given  in 
part  consideration  of  a  lease,  to  the  em- 
ployer of  the  passenger,  of  land  belong- 
ing to  the  carrier.  Camden,  etc.,  R.  Co. 
V.  Bausch   (Pa.),  7  Atl.  731,  4  Sad.  518. 

In  an  action  for  death  of  plaintifiE's  in- 
testate, where  the  evidence  showed  that 
her  husband  agreed  to  go  to  a  certain 
point  to  testify  for  a  railroad  company 
on  condition  that  it  furnished  transporta- 
tion for  his  wife,  if  the  pass  was  issued 


for  a  consideration,  the  company  is  not 
relieved  of  liability  for  negligent  killing 
of  the  wife  by  the  stipulation  on  the  pass 
to  that  effect.  Nickles  v.  Seaboard,  etc., 
Railway,  54  S.  E.  255,  74  S.  C.  102. 

Where  there  is  a  valid  consideration 
for  a  pass  given  by  a  railroad  company, 
conditions  printed  on  such  pass,  exempt- 
ing the  company  from  responsibility  for 
the  negligence  of  its  servants,  do  not  bind 
the  passenger,  and  should  not  be  ad- 
mitted in  evidence  in  an  action  for  dam- 
ages for  injuries  caused  by  negligence. 
Williams  v.  Oregon  Short-Eine  R.  Co.,  54 
Pac.  991,  18  Utah  210,  72  Am.  St.  Rep.  777. 

As  to  the  validity  of  a  limitation  of  lia- 
bility in  pass  issued  to  shipper  of  live 
stock,  see  post,  "Power  to  Limit  Liabil- 
ity in  Drover's  Pass,"  §§  2678-2683.  As 
to  the  validity  of  limitation  of  liability  to 
express  messengers,  mail  clerks,  news- 
boys, pullman  employees  and  the  like, 
see  post,  "Power  to  Limit  Liability  as  to 
Persons  Engaged  in  Certain  Employ- 
ments," §§  2684-2689. 

13.  Miley  v.  Northern  Pac.  R.  Co.,  108 
Pac.  5,  41  Mont.  51. 

14.  Holder  of  pass  riding  in  pullman. — 
Ulrich  V.  New  York,  etc.,  R.  Co.,  108  N. 
Y.  80,  15  N.  E.  60,  2  Am.  St.  Rep.  369,  re- 
versing 13  Daly  129. 

15.  United  States. — Kirkendall  v.  Union 
Pac.  R.  Co.,  200  Fed.  197,  118  C.  C.  A. 
383;  Delaware,  etc.,  R.  Co.  v.  Ashley,  67 
Fed.  209,   14  C.   C.  A.  368. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13,  50  N.  E.  1019,  66  Am.  St.  Rep. 
253,   43    L.    R.    A.    210. 

Michigan. — Weaver  v.  Ann  Arbor  R. 
Co.,    139    Mich.    590,    102    N.    W.    1037. 

Missouri. — Carroll    v.    Missouri    R.    Co., 
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§§  2679-2681.  Carrier  Can  Not  Limit  Liability  in  Drover's  Pass— 
§  2679.  In  General. — In  nearly  every  case  in  which  the  question  has  arisen, 
it  has  been  held  that  a  stipulation  in  a  drover's  pass,  limiting  the  liability  of  the 
carrier  for  negligent  injury  to  the  drover,  is  void.^^ 


88  Mo.  239,  57  Am.  Rep.  382;  Tibby  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  292. 

New  York. — Smith  v.  New  York  Cent. 
R.    Co.,    24    N.   Y.    222. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  O.  St.  1,  2  Am.  Rep.  362.  See, 
also,  L.  S.  &  M.  S.  R.  Co.  v.  Hatchkiss, 
14    I.    C.    D.    431. 

Pennsylvania. — Pennsylvania  R.  Co.  v. 
Henderson,  51   Pa.  315. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Nel- 
son (Tex.  Civ.  App.),  44  S.  W.  179,  af- 
firmed in  93  Tex.  718,   no   op. 

Vermont. — Sprigg  v.  Rutland  R.  Co.,  60 
Atl.   143,  77  Vt.   347. 

West  Virginia. — Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 
748. 

16.  United  States, — Railroad  Co.  v. 
Lockwood  (U.  S.),  17  Wall.  357,  21  L.  Ed. 
627;  Chicago,  etc.,  R.  Co.  v.  Solan,  169  U. 
S.  133,  42  L.  Ed.  688..  18  S.  Ct.  289;  Chi- 
cago, etc.,  R.  Co.  V.  Martin,  178  U.  S.  245, 
44  L.  Ed.  1055,  20  S.  Ct.  854,  affirming  59 
Kan.  437,  53  Pac.  461;  Delaware,  etc.,  R. 
Co.  V.  Ashley,  14  C.  C.  A.  368,  57  Fed. 
209;  Baltimore,  etc.,  R.  Co.  v.  McLaugh- 
lin, 19  C.  C.  A.  551,  73  Fed.  519;  Kirken- 
dall  V.  Union  Pac.  R.  Co.,  200  Fed.  197, 
118  C.  C.  A.  383;  Chicago,  etc.,  R.  Co.  v. 
Williams,   200   Fed.  207,   118   C.   C.  A.   393. 

Georgia. — Central,  etc.,  R.  Co.  v.  Lipp- 
man,  110  Ga.  665,  36  S.  E.  202,  50  L.  R.  A. 
673. 

Illinois. — Illinois  Cent.  R.  Co.  v.  An- 
derson, 184  111.  294,  56  N.  E.  331;  Illinois 
Cent.  R.  Co.  v.  Beebe,  174  111.  13,  50  N. 
E.  1019,  43  L.  R.  A.  210,  66  Am.  St.  Rep. 
253. 

Indiana. — Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471,  17  Am.  Rep.  719;  Louisville, 
etc.,  R.  Co.  V.  Faylor,  126  Ind.  126,  25 
N.  E.  869;  Judgment,  74  N.  E.  1014. 
Lake  Shore,  etc.,  R.  Co.  v.  Teeters,  77 
N.  E.  599,  166  Ind.  335,  5  L.  R.  A.,  N. 
S.,  425;  Pittsburgh,  etc.,  R.  Co.  v.  Brown 
(Ind.),   97   N.   E.   145. 

Iowa. — ^Solan  v.  Chicago,  etc.,  R.  Co., 
95  Iowa  260,  63  N.  W.  692,  28  L.  R.  A. 
718,   58  Am.   St.   Rep.  430. 

Kansas. — Chicago,  etc.,  R.  Co.  v.  Pos- 
ten,  59  Kan.  449,  53  Pac.  465;  Chicago, 
etc.,  R.  Co.  V.  Martin,  59  Kan.  437,  53 
Pac.  461,  affirmed  in  178  U.  S.  245,  20 
S.    Ct.    854,    44    L.    Ed.    1055. 

Michigan. — Weaver  v.  Ann  Arbor  R. 
Co.,   102   N.   W.    1037,   139   Mich.   590. 

Missouri. — -Carroll  v.  Missouri  R.  Co., 
88  Mo.  339,  57  Am.  Rep.  382;  Tibby  v. 
Missouri  Pac.  R.  Co.,  82  Mo.  292. 

Nebraska. — Missouri  Pac.  R.  Co.  v. 
Tietken,  49  Neb.  130,  68  N.  W.  336,  59 
Am.   St.   Rep.   526. 

New  York. — Smith  v.  New  York  Cent. 
R.    Co.,   24   N.   Y.   222. 


Ohio. — Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  O.  St.  1,  2  Am.  Rep.  363;  Knowl- 
ton  V.  Erie  R.  Co.,  19  O.  St.  360,  2  Am. 
Rep.    395. 

Pennsylvania. — Pennsylvania  R.  Co.  v. 
Henderson,    51   Pa.   315. 

Texas. — Texas,  etc.,  R.  Co.  v.  Avery, 
46  S.  W.  897,  19  Tex.  Civ.  App.  235;  Mis- 
souri Pac.  R.  Co.  V.  Ivy,  71  Tex.  409,  9 
S.  W.  346,  10  Am.  St.  Rep.  758,  1  L.  R. 
A.  500;  St.  Louis,  etc.,  R.  Co.  v.  Nelson 
(Tex.  Civ.  App.),  44  S.  W.  179,  affirmed 
in    93   Tex.   718,   no   op. 

Utah. — Saunders  v.  Southern  Pac.  Co., 
13  Utah  275,  44  Pac.  932. 

Vermont. — Sprigg  v.  Rutland  R.  Co., 
77.  Vt.    347,    60   Atl.    143. 

West  Virginia. — Maslin  v.  Baltimore, 
etc.,  R.  Co.,  14  W.  Va.  180,  35  Am.  Rep. 
748. 

Wisconsin. — Davis  v.  Chicago,  etc,  R. 
Co.,  93  Wis.  470,  67  N.  W.  16,  1132,  33  L. 
R.  A.  654,  57  Am.  St.  Rep.  935;  Feldsch- 
neider  v.  Chicago,  etc.,  R.  Co.,  99  N.  W. 
1034,    122    Wis.    423. 

In  a  contract  by  a  railroad  company 
for  the  transportation  of  cattle,  a  stipu- 
lation is  void  by  which,  in  consideration 
of  a  free  pass,  the  person  in  charge  of 
the  cattle  releases  the  company  from  lia- 
bility for  any  injury  sustained  by  him, 
and  the  responsibility  for  negligence,  and 
the  presumption  thereof  from  a  collision, 
are  the  same  in  such  case  as  in  case  of 
an  injury  to  a  passenger  who  pays  full 
fare.  Louisville,  etc.,  R.  Co.  v.  Faylor, 
126    Ind.    126,   25    N.    E.    869. 

Plaintiff  was  ^  injured  by  defendant's 
negligence  while  in  charge  of  cattle 
shipped  on  defendant's  train  from  Iowa 
to  Illinois.  The  contract  of  shipment  pro- 
vided that  the  company  should  not  be 
liable  for  such  injury  in  an  amount  ex- 
ceeding $500.  Held,  that  such  contract 
was  void,  under  Code,  §  1308,  providing 
that  a  railroad  corporation  shall  not  ex- 
empt itself  by  contract  from  any  of  its 
liabilities  as  a  common  carrier.  Solan  v. 
Chicago,  etc.,  R.  Co.,  95  Iowa  260,  63  N. 
W.  692,  28  L.  R.  A.  718,  58  Am.  St.  Rep. 
430. 

A  provision  in  a  stock  pass  limiting  the 
common-law  liability  of  the  company  for 
injuries  to  the  passenger  to  $1,000  is  in- 
valid, under  Gen.  St.  1897,  c.  69,  §  17,  pro- 
hibiting railroad  companies  from  limiting 
their  common-law  liabilities  unless  by  or- 
der of  the  board  of  commissioners.  Chi- 
cago, etc.,  R.  Co.  V.  Posten,  53  Pac.  465, 
59  Kan.  449. 

A  stipulation  in  a  stock  pass,  on  which 
the  deceased  was  riding,  in  terms  limiting 
the  liability  of  the  railway  company  for 
injuries  to  him,  does  not  limit  the  dam- 
ages recoverable  in  an  action  for  the  ben- 
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Consideration  for  Limitation  of  Liability  in  Drover's  Pass. — It  has  been 
held  that  such  a  stipulation  is  without  consideration  sufificient  to  support  it.^'^ 

§  2680.  Drover's  Return  Pass. — The  rule  that  a  carrier  can  not  limit  its 
liability  in  a  drover's  pass  as  to  injuries  to  the  drover  for  negligence,  has  been 
held  to  apply,  not  only  in  cases  in  which  the  injury  occurred  while  the  drover 
was  on  the  freight  train  accompanying  his  live  stock,  but  also  in  cases  in  which 
the  injury  occurred  while  the  drover  was  riding  on  a  passenger  train  using  his 
return  pass.^^ 

§  2681.  Degrees  of  Negligence. — A  few  cases  make  a  distinction  based 
upon  the  degrees  of  negligence,  holding  that  a  contract  exempting  a  carrier  from 
liability  for  injury  to  a  drover  is  binding,  save  in  the  case  of  injuries  due 
to  gross  or  willful  negligence.i^  The  better  doctrine  seems,  however,  to  be  that 
the  degrees  of  negligence  is  not  of  importance,  and  that  a  contract  attempting 
to  release  the  carrier  from  liability  for  any  negligence  is  not  of  importance,  and 
that  a  contract  attempting  to  release  the  carrier  from  liability  for  any  negligence 
is  void.^" 

§  2682.  Stipulation  That  Drover  Is  Employee  of  Carrier. — A  common 
carrier  can  not  limit  its  liability  by  stipulating  that  a  person  shall  occupy  a  re- 
lation which  he  does  not  in  fact  occupy.  Thus,  it  has  been  held  that  a  carrier 
can  not  stipulate  with  an  owner  of  cattle  that  an  assistant  carried  on  the  cat- 
tle train  was  an  employee  of  the  carrier,  and  not  a  passenger.^i 

§  2683.  Reasonable  Regulations  Binding. — A  carrier,  however,  may 
make  reasonable  contracts  with  the  holder  of  a  drover's  pass,  for  the  safety  of 
the  latter.  Thus,  a  contract  exacted  from  a  cattle  shipper,  given  free  transpor- 
tation to  accompany  his  stock,  providing  that  he  would  remain  in  a  safe  place 
in  the  caboose  attached  to  the  cars  while  the  train  was'  in  motion,  would  get  on 
and  off  the  caboose  only  while  it  was  stationary,  and  would  not  get  on  any 

efit  of  the  wife  and  children,  brought  un-  or    its    servants.    Meuer   v.    Chicago,    etc., 

der  Gen.   St.   1897,  c.  95,  §  418.     Chicago,  R.   Co.,   5   S.   Dak.   568,   59   N.   W.   945,   25 

etc.,  R.  Co.  V.  Martin,  53  Pac.  461,  59  Kan.  L.   R.  A.  81,  49  Am.  St.   Rep.  898. 

437,   affirmed   in  20  S.   Ct.   854,   178   U.   S.  20.    A  contract  with  a  carrier  providing 

245,  44  Iv.  Ed.   1055.  that  stockmen  should  be   entitled   to   ride 

17.  Delaware,  etc..  R.  Co.  v.  Ashley,  in  the  caboose  free  of  charge,  and  that 
14  C.  C.  A.  368,  67  Fed.  209;  Texas,  etc.,  the  carrier  should  be  liable  only  for  in- 
R.  Co.  V.  Avery,  46  S.  W.  897,  19  Tex.  juries  due  to  gross  negligence  of  the  com- 
Civ.  App.  235.  pany  and  its   employees,  is  void,  and  the 

18.  Cleveland,  etc.,  R.  Co.  v.  Curran,  company  is  liable  for  any  negligence 
19   O.  St.   1.  2  Am.  Reo.  362.  causing    injury..     Judgment    81    111.    App. 

19.  Degrees  of  negligence. — Mp'-t  v.  137,  affirmed.  Illinois  Cent.  R.  Co.  v.  An- 
Chicago,   etc.,    R.    Co.,   5   S.   Dak.    568,   59  derson,  56  N.   E.  331,  184  111.  294. 

N.  W.  945,  25  L.  R.  A.  81,  .49  Am.  St.  Under  Code,  Iowa  1873,  §  1308,  pro- 
Rep.  898.  See  Poucher  v.  New  York  viding  that  no  contract  shall  exempt  any 
Cent.  R.  Co.,  49  N.  Y.  263,  10  Am.  Rep.  railway  carrier  of  persons  or  property 
364:  Smith  v.  New  YtIc  C-'t't.  R  Co.,  2t  from  the  liability  of  a  common  carrier  of 
N.  Y.  222:  Bissell  v.  New  York  Cent.  R.  passengers,  a  provision  in  a  drover's  con-. 
Co.  (N.  Y.),  29  Barb.  602,  reversed  in  tract  restricting  recovery  for  personal  in- 
25  N.  Y.  442,  82  Am.  Dec.  369.  jury  to  acts  of  gross  negligence  is  void, 
A  special  contract  for  transporting  live  Judgment  69  111.  App.  363,  affirmed.  Illi- 
stock  and  emigrant  movables,  made  be-  nois  Cent.  R.  Co.  v.  Beebe,  50  N.  E.  1019, 
tween  a  railroad  company  and  a  shipper,  174  111.  13,  43  L.  R.  A.  210,  66  Am.  St. 
that  the  shipper  may  pass  upon  the  same  Rep.    353. 

train  to  care  for  his  stock,  and  load  and  21.    Stipulation  that  drover  is  employee 

unload  the  same,  at  his  "own  risk  of  per-  of  carrier. — Missouri  Pac.  R.  Co.  v.  Tiet- 

sonal  injury,   from   whatever   cause,"   is   a  ken,   49   Neb.   130,   68  N.   W.   336,   69   Am. 

valid   contract,  and  exonerate  the  carrier  St.  Rep.  526;  Missouri  Pac.  R.  Co.  v.  Ivy, 

from    all    liability    for   any    injury    to    the  71  Tex.  409,  9  S.  W.  346,  10  Am.  St.  Rep. 

shipper,    while    a    passenger    upon    such  758,  1  L.  R.  A.  500;  St.  Louis,  etc.,  R.  Co, 

train,  not  caused  by  the  gross  negligence,  v.    Nelson    (Tex.    Civ.    App.),    44    S.    W. 

fraud,    or   willful   wrong   of   the    company  179,  affirmed  in  93  Tex.  718,  no  op. 
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freight  car,  was  reasonable,  and  not  against  public  policy.^^  So  too,  stipula- 
tions that  notice  of  injury  shall  be  given  as  a  condition  precedent  to  an  action  for 
damages  are  reasonable.^^  Where,  however,  a  shipper  of  household  goods  and 
of  live  stock  billed  under  a  live  stock  bill  of  lading,  which  contains  a  condition 
that  a  claim  in  writing  shall  be  made  within  five  days  from  the  accrual  of  dam- 
ages, was  killed  while  accompanying  the  shipment,  it  was  not  a  condition  prece- 
dent to  an  action  by  the  representative  of  the  shipper  that  the  notice  provided  by 
the  bill  of  lading  should  have  been  given,  since  that  notice  referred  only  to 
claims  for  injuries  to  live  stock  or  personal  property.^* 

§§  2684-2689.  Power  to  Limit  Liability  as  to  Persons  Engaged  in 
Certain  Employments — §  2684.  Limitation  of  Liability  in  Pass  Given 
Employee. — The  validity  of  a  limitation  of  liability  in  a  pass  issued  to  an  em- 
ployee by  a  carrier,  is  made  to  turn  upon  whether  or  not  the  employee  is  to  be 
considered  a  passenger  for  hire.  In  cases  in  which  the  employee  is  considered 
a  gratuitous  passenger,  the  same  rule  is  applied  as  in  other  cases  of  gratuitous 
passengers. 25  Where  the  employee  is  held  to  be  a  passenger  for  hire,  the  same 
rule  is  applied  as  to  other  passenger  for  hire — the  contract  is  held  void  as  against 
public  policy.^®  Where  the  pass  is  issued  to  the  employee  as  one  of  the  terms  of 
employment,  he  is  not  to  be  considered  as  a  gratuitous  passenger.^'^  One  who 
makes  a  journey  over  a  railroad  on  a  free  pass,  but  at  the  request  and  for  the 
benefit  of  the  railroad  company,  is  entitled  to  the  rights  of  a  passenger  paying 
fare,  in  respect  to  compensation  for  any  personal  injury  received  through  negli- 
gence of  those  in  charge  of  the  train,  and  is  not  necessarily  bound  by  stipulations 
or  conditions  printed  on  the  back  of  the  pass  to  protect  the  company  from  claims 
by  those  to  whom  passes  may  be  given  as  a  favor.^^ 

§  268  5.  Express  Messengers. — A  railroad  company  which  undertakes  by 
special  engagement  to  carry  an  express  messenger,  whom  it  is  not  bound  to  carry, 
becomes  a  private  carrier  as  to  the  messenger  so  carried-^^  A  contract  with  a 
railroad  company,  exempting  it  from  liability  for  negligence  of  its  employees, 
resulting  in  an  injury  to  a  messenger  of  an  express  company  while  being  carried 
solely  to  handle  and  care  for  the  business  of  the  express  company,  is  not  void 
as  against  public  policy. ^°  The  privilege  accorded  by  a  railroad  to  an  express 
messenger,  holding  a  passenger's  season  ticket,  of  riding  in  the  baggage  car, 
where  passengers  are  not  allowed,  is  a  sufficient  consideration  for  an  agreement 

22.  Leslie  v.  Atchison,  etc.,  R.  Co.,  82  27.  Massachusetts. — Dugan  v.  Blue  Hill 
Kan.  152,  107  Pac.  765,  37  L.  R.  A.,  N.  S.,       St.  R.  Co.,  193  Mass.  79.  N.  E.  748. 

646.  Michigan. — Eberts  v.  Detroit,  etc.,  Rail- 

23.  Barber  v.  Chicago,  etc.,  R.  Co.,  120       road,   151  Mich.  360,  115  N.  W.  43. 

Pac.  359,   86   Kan.   277.  New  York.— GiW  v.  Erie  R.  Co.,  135  N. 

24.  Pittsburgh,    etc.,    R.    Co.    v.    Brown       Y.  S.  355,  151  App.  Div.   131. 

(Ind.),  97  N.   E.  145.  Washington.— Harris     v.     Puget     Sound 

25.  United  States. — Smith  v.  Atchison,  Elect.  Railway,  52  Wash.  289,  100  Pac. 
etc.,  R.  Co.,  114  C.  C.  A.  157,  194  Fed.  76.       838. 

Massachusetts.— Dugan   w.   Blue   Hill   St.  gg.    Grand  Trunk  R.  Co.  v.  Stevens,  95 

.   R-   Co     193   Mass.  431,  79   N.   E.  748.  u.   S.   655,   24   L.   Ed.   535. 

Washington. — Judgment,     63     Pac.     539,  on      t       •     -n         ..        -n     r^             r/-     f„, 

23    Wash     615,    53    t    R.    A.    586,    affirmed  ,J^    {^°o"f  !,'P'm  T^a^«-    S,°\  %     t    tl' 

on   rehearing.     Peterson  v.   Seattle   Tract.  If  l""^' i^' ^^  N',^'  ^^'^'  ^^  ^-  ^-  ^-  ^^' 

Co.,    63    Pac.    539,    65    Pac.    543,    23    Wash.  ^^  ^^-   ^'-    "^"^P-   ^*^- 

615,  53   L.  R.  A.  586.     See  ante,  "Limita-  30-    /Wj'iou.— Blank  v.   Illinois   Cent.   R. 

tion   of   Liability  in   Pass   Given  as   Mere  Co.,   183   111.   332,   55  N.   E.  333. 

Gratuity,"    §§    2673-3676.  Indiana.— homsville,      etc.,     R.     Co.      v. 

26.  United  States.— Grand  Trunk  R.  Keefer,  146  Ind.  21,  44  N.  E.  796,  35  L. 
Co.   V.    Stevens,    95    U.    S.    655,    24    L.    Ed.  R.  A.  93,  58  Am.  St.  Rep.  348. 

535.  Massachusetts. — Bates  v.  Old  Colony  R. 

Massachusetts.— Dugan   v.    Blue   Hill   St.  Co.,  147  Mass.  255,  17  N.  E.  633. 

R.   Co.,  193  Mass.  431,  79  N.   E.  748.  Wisconsin. — Peterson    v.    Chicago,    etc., 

New  Fo^*.— Gill  V.   Erie  R.  Co.,  135  N.  R.   Co.,   96  N.   W.   533,   119   Wis.   197,   100 

Y.  S.  355,  151  App.  Div.  131.  Am.  St.   Rep.  879. 
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to  absolve  the  railroad  from  all  liability  for  resulting  injury,  even  if  caused  by 
the  company's  servants.^i  There  are  a  few  cases,  however,  that  hold  that  the 
contract  whereby  a  carrier  attempts  to  limit  its  liability  for  negligence  resulting 
in  injury  to  an  express  messenger  is  against  public  policy  and  void.^^  State 
statutes  rendering  void  contracts  limiting  the  liability  of  a  carrier  for  negli- 
gence apply  to  such  contracts  between  a  carrier  and  an  express  messenger.^^ 
Such  a  stipulation  can  have  no  effect  no  matter  where  the  contract  is  made,  if 
the  injury  occurs  in  such  state. s* 

§  2686.  Mail  Clerks. — A  contract  between  a  railroad  company  and  a  mail 
clerk  releasing  the  former  from  liability  for  injury  to  the  latter  has  been  held 
inoperative. ^5    One  court,  however,  has  reached  the  opposite  result  under  a  stat- 


31.  Bates  v.  Old  Colonv  R.  Co.,  147 
Mass.  255,  17  N.  E.  P33;  Hosmer  v.  Old 
Colony  R.  Co.,  156  Mass.  506,  31  N.  E. 
653. 

32.  An  express  messenger  who  is  in- 
jured through  the  negligence  of  a  rail- 
road company,  over  whose  road  he  is 
being  hauled,  may  recover  from  the  rail- 
road company,  notwithstanding  he  has 
contracted  in  advance  with  the  express 
company  to  release  it  and  the  railroad 
company  from  all  liability  for  such  in- 
jury. The  contract  is  contrary  to  public 
policy,  and  void  both  at  common  law  and 
by  statute.  Virginia  Code  (1904),  § 
1294C.  Shannon  v.  Chesapeake,  etc.,  R. 
Co.,  104  Va.   645,   52   S.   E.   376. 

A  pass  issued  by  a  railroad  company 
to  an  employee  of  an  express  company, 
for  a  consideration  moving  from  the  ex- 
press company  to  the  railroad  company, 
is  not  a  gratuity;  and,  if  the  employee 
is  injured  while  riding  on  it,  the  railroad 
company  is  not  exempted  from  liability 
to  him  by  a  provision  in  the  pass  to  the 
effect  that  the  person  using  it  assumes 
all  risks  of  accident  and  injury.  Balti- 
more, etc.,  R.  Co.  V.  Duke,  38  App.  D. 
C.   164. 

33.  O'Brien  v.  Chicago,  etc.,  R.  Co., 
116  Fed.  502;  Weir  v.  Rountree,  173  Fed. 
776,  97  C.  C.  A.  500,  19  Am.  &  Eng.  Ann. 
Cas.    1204. 

Under  Const.,  §  196,  and  Code  Va. 
1887,  §  1296,  prohibiting  carriers  from 
contracting  away  their  common-law  lia- 
bility, a  Virginia  contract,  whereby  an 
express  messenger  at  the  time  of  his  em- 
ployment released  all  claims  against  the 
express  company  or  against  the  carrier 
for  injuries  he  might  receive,  whether 
through  negligence  or  otherwise,  was 
void,  so  as  not  to  affect  his  right  to  re- 
cover for  injuries  received  in  Kentucky. 
Davis  V.  Chesapeake,  etc.,  R.  Co.,  123 
Ky.  528,  92  S.  W.  339,  29  Ky.  L.  Rep. 
53,  5  T.  R.  A.,  N.  S.,  458,  121  Am.  St. 
Rep.   481. 

Urider  Code  1904,  p.  668,  §  1294C  (25), 
providing  that  "no  agreement  made  by 
a  transportation  company  for  exemption 
from    liability    for    injury    or    loss    occa- 


sioned by  its  own  neglect  or  misconduct 
as  a  common  carrier  shall  be  valid,"  a 
contract  between  an  express  company 
and  its  messenger,  stipulating  that  the 
messenger  shall  exempt  the  company 
from  liability  for  its  own  negligence,  and 
undertaking  to  afiford  similar  immunity 
to  railroad  companies  in  whose  cars  he 
might  travel  in  the  performance  of  his 
duties,  was  void,  and  afforded  no  defense 
in  an  action  against  a  railroad  company 
for  negligence  resulting  in  such  messen- 
ger's death.  Shannon  v.  Chesapeake,  etc., 
R.    Co.,   53   S.    E.   376,    104   Va.    645. 

34.  Under  the  provisions  of  Gen.  St. 
Kan.  1901,  §§  5857,  5858,  making  railroad 
companies  liable  for  all  damages  to  per- 
sons or  property  caused  by  their  negli- 
gence, and  for  injuries"  to  employees 
through  their  negligence  or  that  of  other 
employees,  which,  as  construed  by  the 
supreme  court  of  the  state,  render  void 
any  contract  limiting  such  liability,  a 
contract  between  an  express  company 
and  a  railroad  company  that  the  former 
shall  indemnify  and  save  the  latter  harm- 
less against  any  liability  on  account  of 
the  injury  or  death  of  any  employee  of 
the  express  company  while  in  the  cars 
or  about  the  platforms  of  the  railroad 
company,  whether  resulting  from  its  neg- 
ligence or  otherwise,  and  a  second  con- 
tract between  the  express  company  and 
an  employee  by  which  the  employee  as- 
surnes  all  risks  of  accidents  or  injuries 
while  riding  on  the  cars  of  any  railroad, 
and  expressly  ratifies  the  contract  be- 
tween the  express  company  and  railroad 
company,  and  agrees  to  save  the  express 
company  harmless  from  any  liability 
thereon,  wherever  such  contracts  were 
made,  are  not  available  as  a  defense  to 
an  action  against  the  railroad  company 
by  the  widow  of  the  employee  to  recover 
damages  for  his  death,  occurring  in  Kan- 
sas through  the  alleged  negligence  of 
the  railroad  company.  Weir  v.  Rountree, 
173  Fed.  776,  97  C.  C.  A.  500,  19  Am.  & 
Eng.   Ann.    Cas.   1204. 

35.  Mail  clerks.— Seybolt  v.  New  York, 
etc.,  R.  Co.,  95  N.  Y.  562,  47  Am.  Rep. 
75,  affirming  31  Hun  100;  Illinois  Cent. 
R.    Co.  V.   Crudup,   63   Miss.   291. 
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ute   declaring  mail  clerks   to  have  the  same   rights   as  the  employees  of  the 
carrier. 36 

§  2687.  News  Agents. — A  contract  signed  by  a  newsdealer  on  a  train, 
who  is  carried  free,  exempting  the  railroad  company  from  liability  for  personal 
injuries  caused  by  the  negligence  of  its  employees,  is  valid. ^'^  Such  a  contract, 
however,  will  not  release  the  railroad  company  from  liability  for  fraudulent, 
wilful  or  reckless  misconduct  of  its  employees,^^  or  for  negligence  consisting 
in  the  violation  of  a  statutory  regulation  of  the  operation  of  trains.^^  Under 
state  statutes  forbidding  carriers  to  Hmit  the  liability  for  injuries  caused  by 
negligence,  such  a  contract  is  void.*" 

§  2688.  Circus  Employees.' — A  special  contract  between  a  carrier  and 
circus  to  furnish  motive  power,  etc.,  to  move  the  circus  over  the  carrier's  road 
at  reduced  rates,  and  exempting  the  carrier  from  liability  for  accident  or  injury 
occasioned  by  the  carrier's  negligence,  is  not  contrary  to  public  policy.*  ^ 

§  2689.  Employees  of  Pullman  Car  Companies. — ^A  pullman  porter  or 
conductor  is  not  a  passenger  of  the  railroad  company  hauling  the  pullman  car. 
A  contract  between  the  pullman  employees  and  railway  company  releasing  the 
latter  from  liability  is  generally  held  valid. *^    It  has  been  held  that  in  such  case 


36.  Pennsylvania  R.  Co.  v.  Price,  96 
Pa.   256,  2   Ky.   L.   Rep.   183. 

37.  Higgins  v.  New  Orleans,  etc.,  R. 
Co.,    28    La.    Ann.    133. 

A  railroad  company  is  not  liable  for 
its  negligence  causing  the  death  of  one 
selling  eatables  on  its  train,  and  riding 
thereon  under  a  free  pass  exempting  the 
company  from  all  liability  for  personal 
injury.  Griswold  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  371,  4  Atl.  261,  55  Am. 
Rep.    115. 

38.  Higgins  v.  New  Orleans,  etc.,  R. 
Co.,   28    La.   Ann.   133. 

39.  A  contract  between  a  railroad 
company  and  a  news  agent  on  its  train, 
exempting  the  company  from  liability 
for  injuries  to  the  agent  caused  by  its 
negligence,  is  void  as  against  public  pol- 
icy, as  respects  negligence  consisting  in 
the  violation  of  a  statute  requiring  trains 
to  be  stopped  a  certain  distance  from 
railway  crossings.  Starr  v.  Great  North- 
ern  R.   Co.,  69   N.  W.  632,   67   Minn.   18. 

40.  Under  Const.,  art.  10,  §  2,  declar- 
ing railroads  public  highways,  and  rail- 
road companies  common  carriers,  and 
Sayles'  Ann.  Civ.  St.  1897,  arts.  319,  330, 
imposing  on  railroads  common-law  du- 
ties and  liabilities,  and  forbidding  them 
to  limit  or  restrict  such  liability  by  gen- 
eral or  special  notice,  or  any  contract 
whatever,  a  railroad  can  not  contract 
away  its  liability  for  injuries  to  a  news- 
boy employed  by  another  corporation  to 
sell  its  papers,  etc.,  on  the  trains  of  the 
railroad,  by  an  antecedent  release, 
though  the  execution  thereof  by  the 
newsboy  is  imposed  as  a  condition  of  af- 
fording him  transportation.  Texas,  etc., 
R.  Co.  V.  Fenwick,  78  S.  W.  548,  34  Tex. 
Civ.  App.  223,  affirmed  in  98  Tex.  635, 
no   op. 

41.  Sager  v.  Northern  Pac.  R.  Co.,  166 


Fed.  526;  Kelley  v.  Grand  Trunk,  etc., 
R.   Co.,  46   Ind.   App.   697,   93   N.   E.   616. 

Acts  1901,  p.  515,  c.  225  (Burns'  Ann. 
St.  1901,  §  7082a),  makes  void  all  con- 
tracts between  employer  and  employee 
releasing  the  employer  or  a  third  person 
from  liability  for  his  negligence  and  all 
contracts  between  an  employee  and  a 
third  person  releasing  the  employer 
"from  liability  for  damage  of  such  em- 
ployee arising  out  of  the  negligence  of 
the  employer."  A  show  company  con- 
tracted with  a  railroad  for  the  transpor- 
tation of  its  show  cars  for  a  stipulated 
gross  sum,  and  agreed  to  assume  all  re- 
sponsibility for  damages  arising  out  of 
the  contract  and  "to  indemnify  and  hold 
said  railroad  harmless  on  account  of  any 
claim  for  personal  injuries  or  damage  to 
property."  While  an  employee  of  the 
show  was  in  one  of  the  show  cars  await- 
ing transportation  he  was  killed  by  the 
negligence  of  the  railroad  company. 
Held,  in  an  action  against  the  railroad 
for  the  death,  that  so  far  as  the  contract 
was  decedent's  contract  it  was  with  the 
railroad  relieving  it  as  a  private  carrier 
under  a  special  agreement  from  liability 
for  accidents  from  all  sources  affecting 
him  and  was  not  a  contract  within  the 
inhibitions  of  the  statute.  Judgment,  80 
N.  E.  636,  reversed.  Cleveland,  etc.,  R. 
Co.   V.   Henry,   170  Ind.   94,  83   N.   E.  710. 

42.  United  States.  —  McDermon  v. 
Southern    Pac.    Co.,    133    Fed.   669. 

Colorado. — Denver,  etc.,  R.  Co.  v. 
Whan,  89  Pac.  39,  39  Colo.  230,  11  L.  R- 
A.,  N.  S.,  432,  12  Am.  &  Eng.  Ann.  Cas. 
733. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Ham- 
ler,  74  N.  E.  705,  315  III.  525,  1  L.  R.  A., 
N.    S.,    674,   106   Am.    St.    Rep.    187. 

Indiana. — Russell  v.  Pittsburgh,  etc.,  R- 
Co.,  61  N.  E.  678,  157  Ind.  305,  55  L.  R- 
A.    253,    87    Am.    St.    Rep.    214. 


2103 


RIGHTS,  ETC.,  AS  TO  TRANSPORTATION. 


5§  2689-2691 


the  degree  of  negligence  is  of  no  importance.  The  release  from  liability  applies 
alike  to  injuries  resulting  from  slight  negligence  and  gross  negligence.*^  Where 
a  contract  between  a  sleeping  car  porter  and  his  employer  bore  date  as  of  the 
date  he  commenced  the  service,  and  recited  on  its  face  that  it  was  entered  into 
in  consideration  of  the  employment,  which  was  for  no  particular  time,  a  provi- 
sion releasing  railroads  from  liability  for  injuries  to  such  porter  was  effective 
as  to  any  occurrence  after  the  contract  was  executed,  though  it  was  not  in  fact 
signed  until  several  months  after  plaintiff's  employement.**  Under  statutory 
provisions  denying  the  carrier  the  right  to  restrict  his  liability,  a  contract  limit- 
ing the  liability  of  the  railroad  company  for  injury  to  a  pullman  as  porter  is  void, 

the  place  of  injury  being  immaterial.*^ 

gBy^-i  t.*!?^  •*---■■■ 

§§  2690-2691.  Sufficiency  of  Assent  of  Passenger  to  Limitation  of 
Carrier's  Liability — §  2690.  Passenger  for  Hire. — As  has  been  seen,*''  a 
carrier  can  not,  as  a  general  rule,  limit  its  liability  for  an  injury  to  a  passenger 
for  hire.  Thus,  a  printed  stipulation  in  a  ticket,  exempting  the  carrier  from 
liability  for  negligent  injury  to  the  holder,  is  void.*''^ 

§  2691.  Persons  Carried  Gratuitously. — One  who  accepts  and  uses  a 
free  pass  for  carriage,  containing  a  condition  that  he  will  assume  all  risk  of 
personal  injury,  is  deemed  to  consent  to  the  condition.**  This  is  true  whether 
he  had  actual  notice  of  the  condition  or  not.  His  knowledge  of  the  limitation 
of   the   carrier's   liability   is   immaterial.*^      So,   also,   the   fact   that   a   pullman 


43.  Chicago,  etc.,  R.  Co.  v.  Hamler,  74 
N.  E.  705,  215  III.  525,  1  L.  R.  A.,  N.  S., 
674,   106  Am.   St.   Rep.   187. 

44.  Chicago,  etc.,  R.  Co.  v.  Hamler,  215 
111.  525,  74  N.  E.  705,  1  L.  R.  A.,  N.  S., 
674,   106  Am.   St.   Rep.   187. 

45.  Where  plaintiff,  a  resident  of 
Texas,  executed  a  contract  with  his  em- 
ployer, a  sleeping  car  company,  exempt- 
ing it,  and  any  corporation  over  whose 
railroads  its  cars  might  be  transported, 
from  liability  for  any  injuries  to  plain- 
tiff, which  contract  was  void  under  Laws 
Tex.  1897,  Sp.  Sess.,  p.  14,  providing  that 
no  such  contract  will  be  binding,  the  fact 
that  plaintiff's  injury,  for  which  suit  was 
brought  in  the  federal  court  -in  Texas, 
occurred  in  Mexico,  was  immaterial  as 
affecting  the  invalidity  of  such  contract, 
when  pleaded  as  a  defense.  Mexican 
Nat.  R.  Co.  V.  Jackson,  118  Fed.  549,  55 
C.   C.  A.  315. 

4G.  See  ante,  "Power  to  Limit  Liabil- 
ity as  to  Passengers  for  Hire,"  §§  2668- 
2671. 

47.  De  Board  v.  Camden  Interstate  R. 
Co.,   62  W.   Va.   41,   57   S.   E.   279. 

A  railroad  company  can  not  exempt  it- 
self from  liability  for  injuries  to  passen- 
gers caused  by  the  negligence  of  its 
servants  by  having  its  tickets  contain  a 
notice  that  it  will  not  assume  any  risk 
or  responsibility  for  the  personal  safety 
of  passengers.  Flinn  v.  Philadelphia, 
etc.,   R.   Co.    (Del.),   1   Houst.   469. 

Where,  by  agreement  between  a  rail- 
road company  and  a  landowner,  the 
railroad  agreed,  in  consideration  of  a 
grant  of  right  of  way,  to  give  the  land- 
owner transportation  for  life,  on  the  sole 
condition    that    her    right    to    transporta- 


tion should  be  forfeited  if  tickets  were 
presented  by  any  one  save  herself,  and 
the  tickets  given  the  landowner  bore  a 
provision  exempting  the  railroad  from 
liability  for  injuries,  such  condition  was 
not  binding  on  the  landowner  in  an  ac- 
tion by  her  for  injuries  owing  to  the 
road's  negligence,  since  it  was  without 
consideration,  and  her  acceptance  of  the 
tickets  did  not  indicate  an  intention  on 
her  part  to  assent  to  the  terms  thereof. 
Dow  V.  Syracuse,  etc.,  Railway,  80  N.  Y. 
S.    941,    81    App.    Div.    36'2. 

48.  United  States. — Boering  v.  Chesa- 
peake Beach  R.  Co.,  20  App,  D.  C.  500, 
affirmed  in  24  S.  Ct.  515,  193  U.  S.  442, 
48   L.   Ed.   742. 

Maine. — Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  Atl.  1069,  25  L. 
R.  A.  491. 

New  York. — Wells  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  181. 

Washington. — Muldoon  v.  Seattle  City 
R.  Co.,  10  Wash.  311,  38  Pac.  995,  45  Am. 
St.  Rep.  787;  S.  C,  7  Wash.  528,  35  Pac. 
422,  38  Am.  St.  Rep.  901,  22  L.  R.  A. 
794. 

49.  Rogers  v.  Kennebec  Steamboat 
Co.,  86  Me.  261,  29  Atl.  1069,  25  L.  R.  A. 
491;  Muldoon  v.  Seattle  City  R.  Co.,  10 
Wash.  311,  38  Pac.  995,  45  Am.  St.  Rep. 
787;  S.  C,  7  Wash.  528,  35  Pac.  422,  38 
Am.   St.   Rep.   901,   22   L.   R.   A.   794. 

A  stipulation  in  a  free  railway  pass,  re- 
quiring the  user  to  assume  the  risk  of 
injury  due  to  the  carrier's  negligence,  is 
binding  on  a  person  accepting  the  priv- 
ilege, although  notice  of  such  stipulation 
may  not  have  been  brought  home  to  her. 
Judgment,  20  App.  D.  C.  500,  affirmed  in 
Boering  v.  Chesapeake  Beach  R.  Co.,  34 
S.    Ct.   515,   193   U.   S.   442,   48   L.    Ed.   743. 
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porter  failed  to  read  his  contract  before  signing  it  does  not  invalidate  a  clause 
therein  exempting  the  railway  from  liability  in  the  absence  of  any  evidence  of 
fraud  or  misrepresentation.^**  The  fact  that  the  pass  was  accepted  because  it 
did  not  have  to  be  signed  does  not  defeat  the  validity  of  the  release.°i 

§  2692.  Authority  of  Master  to  Limit  Liability  of  Carrier  for  Injury 
to  Servant. — An  agreement  between  a  carrier  and  an  employer  that  the  former 
shall  not  be  liable  for  any  injury  done  to  an  employee  of  the  latter,  the  em- 
ployee not  having  assented  thereto,  does  not  exonerate  the  carrier  from  lia- 
biHty  for  its  negligence  resulting  in  death  or  injury  of  an  employee  carried 
under  such  agreement.^^  Thus,  a  provision  in  a  lease  that  the  landlord  shall 
not  be  liable  for  any  damages  occasioned  by  a  failure  to  repair  an  elevator  in 
operation  in  the  leased  premises  will  not  preclude  a  recovery  by  the  tenant's 
employee,  who  was  not  a  party  to  the  lease,  since  the  landlord,  who  occupies  the 
relation  of  a  common  carrier  of  passengers  to  'such  employees,  could  not  limit 
his  liability  except  by  express  contract  with  the  employee. ^^  So,  also,  it  has 
been  held  that  an  infant  is  not  bound  by  a  contract  made  by  his  father  limiting 
the  carrier's  liability  for  negligent  injury  to  the  infant. 5*  A  contract  between  an 
employer  and  carrier,  however,  that  the  former  will  indemnify  the  latter  for 
injury  to  the  employee  of  the  former,  is  valid  between  the  parties. ^^ 

Implied  Notice  of  Stipulation. — An  employee  carried  upon  a  railroad  in 
pursuance  of  a  contract  between  his  employer  and  the  railroad  company  is  not 
chargeable,  in  the  absence  of  actual  notice,  with  knowledge  of  a  stipulation 
therein,  under  which  it  is  claimed  that  the  railroad  company  is  exempt  from 
liability  for  its  negligence. ^^ 


50.  New  York,  etc.,  R.  Co.  v.  Difen- 
daffer,    125    Fed.    893,    62    C.    C.   A.    1. 

51.  Quimby  v.  Boston,  etc.,  R.  Co.,  150 
Mass.  365,  23  N.  E.  205,  5  L.  R.  A.  846. 

52.  United  States. — Voight  v.  Balti- 
more, etc.,  R.  Co.,  79  Fed.  561;  Cham- 
berlain V.  Pierson,  87  Fed.  420,  31  C.  C. 
A.  157;  Weir  v.  Rountree,  173  Fed.  776, 
97  C.  C.  A.  500,  19  Am.  &  Eng.  Ann.  Cas. 
1204. 

District  of  Columbia. — Baltimore,  etc., 
R.  Co.  V.  Duke,  38  App.  D.  C.  164. 

Illinois. — Springer  v.  Ford,  189  111.  430, 
59  N.  E.  953,  52  L.  R.  A.  930,  82  Am.  St. 
Rep.  464. 

Indiana.  —  Cleveland,  etc.,  R.  Co.  v. 
Henry  (Ind.  App.),  80  N.  E.  636,  rehear- 
ing  denied  in  81   N.   E.   592. 

Nezv  Hampshire. — Baker  v.  Boston, 
etc.,  R.  Co.,  65  Atl.  386,  74  N.  H.  100,  12 
Am.    &   Eng.    Ann.   Cas.    1072. 

New  York. — Brewer  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  59,  26  N.  E.  324,  21 
Am.  St.  Rep.  647,  11  L.  R.  A.  483,  af- 
firming 45  Hun  595;  Kenney  v.  New 
York,  etc.,  R.  Co.,  54  Hun  143,  7  N.  Y. 
S.  225,  26  N.  Y.  St.  Rep.  636;  Porter  v. 
New  York,  etc.,  R.  Co.,  59  Hun  177,  13 
N.  Y.   S.   491,   36   N   Y.   St.   Rep.   315. 

Vermont. — Robinson  v.  St.  Johnsbury, 
etc.,  R.  Co.,  66  Atl.  814,  80  Vt.  129,  9  L. 
R.  A.,  N.  S.,  1249,  12  Am.  &  Eng.  Ann. 
Cas.    1060. 

53.  Springer  v.  Ford,  189  111.  430,  59 
N.  E.  953,  52  L.  R.  A.  930,  82  Am.  St. 
Rep.   464. 

54  Chicago,  etc.,  R.  Co.  v.  Lee,  92  Fed. 
318,   34   C.   C.  A.   365. 

55.    A  contract    to     transport     a     circus 


train  at  a  reduced  rate,  in  consideration 
of  a  release  from  liability  for  accident  or 
injury  occasioned  by  the  negligence  of 
the  railroad  and  from  all  damages  sus- 
tained by  any  person  attached  to  the 
circus  while  on  the  train,  was  valid  as 
between  the  railroad  company  and  the 
circus.  Sager  v.  Northern  Pac.  R.  Co., 
166   Fed.   526. 

A  complaint  set  forth  a  contract  by 
which  a  railroad  company  agreed  to  haul 
defendant's  circus  train,  including  four 
passenger  cars  furnished  by  defendant, 
and  to  provide  free  transportation  on  all 
passenger  trains  for  defendant's  agents. 
The  contract  provided  that  plaintiff 
should  not  be  liable  for  any  injury  to 
any  agent  or  employee  of  the  defendant 
to  an  amount  greater  than  $50,  and  that, 
if  it  should  be  so  held  liable,  defendant 
would  pay  it  the  excess  of  such  amount. 
Held,  that  whether  plaintiff  was  to  be  re- 
garded as  a  common  or  public  carrier, 
or  as  a  private  carrier,  under  the  con- 
tract, the  purpose  of  the  contract  was  not 
to  exempt  it  from  liability  for  negligence, 
but  to  indemnify  it  in  case  it  should  be 
liable,  and  hence  such  contract  did  not 
violate  either  the  rule  of  public  policy  or 
the  common-law  doctrine  that  a  carrier 
can  not  by  contract  secure  exemption 
from  liability  for  injuries  to  passengers 
caused  by  its  own  negligence.  'Seaboard 
Air  Line  R.  Co.  v.  Main,  43  S.  E.  930,  132 
N.    C.   445. 

56.  Brewer  v.  New  York,  etc.,  R.  Co., 
124  N.  Y.  59,  26  N.  E.  324,  21  Am.  St. 
Rep.    647,   11    L.   R.   A.   483. 

'The    fact    that    a   person    in    charge   of 
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§§  2692-2693 


Contract   between   Express    Company   and   Railroad   Company. — The 

general  rule  that  a  master  can  not  release  a  carrier  from  liability  for  negligent 
injury  to  the  servant  of  the  former  applies  to  express  companies.  A  contract 
whereby  an  express  company  attempts  to  release  a  railroad  company  from  lia- 
bility for  negligent  injury  to  express  messengers  is  void,  unless  assented  to  by 
the  express  messenger.s'^  Such  a  contract  is  valid,  however,  when  it  is  assented 
to  by  the  employee. ^^  Where  the  express  messenger,  in  his  contract  of  em- 
ployment, releases  the  express  company  from  liability  and  gives  it  authority  to 
release  the  railroad  company,  the  assent  to  the  limitation  of  liability  is  suffi- 
cient.^^  So,  also,  where  the  express  messenger  assumes  all  risks  of  employment 
and  agrees  to  indemnify  the  express  company,  and  the  express  company  agrees 
to  indemnify  the  railroad  company,  the  express  messenger  is  deemed  to  have 
assented  to  the  limitation  of  the  railroad  company's  liability.^" 

§  2693.  Construction   of   Contracts   Limiting   Liability  of  Carrier.— 

Contracts  releasing  a  carrier  from  liability  should  be  strictly  construed,  and  not 
extended  by  implication  or  surmise.^^  Thus,  where  a  carrier  is  released  from 
liability  for  injuries  from  a  given  cause,  the  release  applies  to  injuries  from  no 
other  cause. ^^     It  has  been  held,  however,  that  when  a  passenger  is  allowed  to 


his  employer's  horses,  who  takes  passage 
in  the  car  in  which  the  horses^are  being 
transported,  without  having  made  any- 
personal  contract  with  the  railroad  com- 
pany, knows  that  his  employer  made  ar- 
rangements with  the  railroad  company 
for  his  transportation,  does  not  charge 
him  with  knowledge  that  the  contract  be- 
tween his  employer  and  the  company  ex- 
empted the  company  from  liability  for 
any  injuries  that  might  be  received  by 
him  while  traveling  in  such  car.  Cop- 
pock  V.  Long  Island  R.  Co.,  89  Hun  186, 
34  N.  Y.  S.  1039,  69  N.  Y.  St.  Rep.  11. 

57.  United  States. — Voight  v.  Balti- 
more, etc.,  R.  Co.,  79  Fed.  561;  Chamber- 
lain V.  Pierson,  87  Fed.  420,  31  C.  C.  A. 
157;  Weir  v.  Rountree,  173  Fed.  776,  97 
C.  C.  A.  500,  19  Am.  &  Eng.  Ann.  Cas. 
1204. 

New  York. — Kenney  v.  New  York,  etc., 
R.  Co.,  54  Hun  143,  7  N.  Y.  S.  255,  26 
N.  Y.  St.  Rep.  636;  Brewer  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  59,  26  N.  E.  324, 
21   Am.   St.   Rep.   647,   11   L.   R.   A.   483. 

Vermont. — Robinson  v.  St.  Johnsbury, 
etc.,  R.  Co.,  80  Vt.  129,  66  Atl.  814,  9  L. 
R.  A.,  N.  S.,  1249,  12  Am.  &  Eng.  Ann. 
Cas.   1060. 

58.  United  States. — Long  v.  Lehigh  Val- 
ley R.  Co.,  130  Fed.  870,  65  C.  C.  A. 
354. 

Delaware. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  1  Boyce's  (24  Del.)  399,  77  Atl. 
725. 

District  of  Columbia. — Baltimore,  etc., 
R.   Co.  V.   Duke,   38  App.   D.   C.   164. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Keefer,  146  Ind.  21,  44  N.  E.  796,  38  L. 
R.   A.   93,    58   Am.   St.   Rep.   348. 

A  railroad  company  may  lawfully  ex- 
empt itself  by  contract  with  an  express 
company  using  its  cars  from  liability  for 
negligence  of  its  employees  causing  the 
injury  of  express  messengers  occupying 
such    cars,    and,    where    a   messenger   has 


assented  to  such  exemption  in  his  con- 
tract of  employment  with  the  express 
company,  there  can  be  no  recovery  from 
the  railroad  company  for  his  injury  or 
death.  Kelly  v.  M'alott,  135  Fed.  74,  67 
C.   C.  A.  548. 

59.  Louisville,  etc.,  R.  Co.  v.  Keefer, 
44  N.  E.  796,  146  Ind.  21,  38  L.  R.  A.  93, 
58   Am.   St.    Rep.   348. 

60.  Baltimore,  etc.,  R.  Co.  v.  Voight, 
176  U.  S.  498,  44  L.  Ed.  560,  20  S.   Ct.  385. 

Exemption  not  brought  home  to  mes- 
senger.— United  States. — Boering  v.  Ches- 
apeake Beach  R.  Co.,  193  U.  S.  442,  48 
L.  Ed.  742,  24  S.  Ct.  515;  Long  v.  Lehigh 
Valley  R.  Co.,  130  Fed.  870,  65  C.  C.  A. 
354. 

District  of  Columbia. — Baltimore,  etc., 
R.   Co.  V.  Duke,  38  App.   D.   C.   164. 

Delawaire. — Perry  v.  Philadelphia,  etc., 
R.  Co.,  1  Boyce's  (24  Del.)  399,  77  Atl. 
725. 

Illinois. — Blank  v.  Illinois  Cent.  R.  Co., 
182    111.   333,    55    N.    E.    332. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Mahony,  148  Ind.  196,  46  N.  E.  917,  47  N. 
E.  464,  40  L.  R.  A.  101,  62  Am.  St.  Rep. 
503. 

Gl.  Baltimore,  etc.,  R.  Co.  v.  Duke,  38 
App.  D.  C.  164.  A  carrier's  contract  of 
immunity  from  the  consequences  of  the 
negligence  of  its  employees  must  be  ex- 
pressed in  unequivocal  terms.  -Kenney  v. 
New  York,  etc.,  R.  Co.,  125  N.  Y.  422,  26 
N.  E.  636,  affirming  54  Hun  143,  7  N.  Y, 
255. 

Contract  exempting  from  liability.  — . 
Blair  v.  Erie  R.  Co.,  66  N.  Y.  313,  23  Am. 
Rep.   55. 

62.  United  States.— Pitchhnrg  R.  Co.  v. 
Nichols,   85   Fed.   945,   29    C.   C.   A.    500. 

Missouri. — Bolton  v.  Missouri  Pac.  R. 
Co.,    72    S.    W.    530,    172    Mo.    92. 

An  agreement  by  an  owner  of  a  freight 
car  that  he  will  run  all  risks  if  an  agent 
of  a  railroad  company  will  attach  his  car 
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ride  in  a  baggage  car  on  condition  that  he  assumes  all  risk  of  accidents  there- 
from, the  carrier  is  released  from  liability  for  injuries  received  by  him  while  so 
riding,  though  they  were  not  occasioned  by  his  being  in  the  baggage  car.ss  A 
condition  in  a  cattle  dealer's  ticket  limiting  the  extent  of  the  railroad  company's 
liability  "to  him"  in  case  of  an  accident  does  not  apply  to  the  statutory  liability  in 
favor  of  his  next  of  kin  in  case  of  his  death  by  the  company's  negligence.^* 

When  Release  Extends  to  Injuries  by  Negligence. — A  release  from  "lia- 
bility of  any  nature  or  character  whatever,"  is  construed  to  extend  to  liability 
for  injuries  by  negligence.®" 

Contracts  Made  between  Master  and  Servant. — The  mere  fact  that  an 
employee  has  contracted  with  his  employer  to  assume  all  risks  of  injury  while 
employed  in  connection  with  a  carrier  does  not  release  the  carrier  from  its 
liability  for  injuries  to  the  employees  where  it  had  no  knowledge  of  such  con- 
1ract.'58  Where,  however,  the  contract  purports  to  release  not  only  the  employer 
but  also  any  carrier  on  whose  lines  the  employee  is  transported  from  all  liability, 
the  release  inures  to  the  benefit  of  the  carrier  causing  an  injury  to  the  employee.'*' 


to  a  passenger  train  contrary  to  a  regu- 
lation of  the  company  does  not  relieve 
it  from  liability  for  an  injury  to  him 
which  was  not  occasioned  by  so  attach- 
ing the  car.  Lackawanna,  etc.,  R.  Co.  v. 
Chenewith,   52  Pa.   383,   91  Am.   Dec.  168. 

63.  Hosmer  v.  Old  Colony  R.  Co.,.  156 
Mass.  506,  31  N.  E.  652. 

64.  Clark  v.  Geer,  86  Fed.  447,  32  C. 
C.  A.  395. 

65.  A  contract  by  a  sleeping  car  em- 
ployee releasing  transportation  compa- 
nies from  all  claims  for  "liability  of  any 
nature  or  character  whatsoever"  includes 
a  release  of  liability  for  personal  inju- 
ries caused  by  the  negligence  of  the  car- 
rier. Russell  V.  Pittsburg,  etc.,  R.  Co.,  61 
N.  E.  678,  157  Ind.  305,  55  L.  R.  A.  253, 
87   Am.    St.    Rep.    214. 

A  contract  by  which  an  express  mes- 
senger, as  a  condition  of  his  employ- 
ment, assumes  all  risk  of  personal  injury 
while  riding  on  any  transportation  line, 
and  agrees  to  release  and  indemnify  the 
company  or  any  transportation  company 
with  which  it  may  contract  from  any 
claim  which  might  be  made  on  account 
of  any  such  injury,  must  be  construed  to 
apply  to  an  injury  resulting  from  negli- 
gence of  a  railroad  company  in  whose 
car  he  is  riding  in  the  course  of  his  em- 
ployment, since,  not  being  a  passenger 
while  so  riding,  no  claim  could  be  made 
against  the  company  except  on  the 
ground  of  negligence.  Long  v.  Lehigh 
Valley  R.  Co.,  130  Fed.  870,  65  C.  C.  A. 
354. 

66.  Contracts  between  master  and  serv- 
ant.— Louisville,  etc.,  R.  Co.  v.  Keefer,  44 


N.  E.  796,  146  Ind.  31,  38  L.  R.  A.  93, 
58  Am.  St.  Rep.  348. 

67.  A  contract  made  between  a  sleep- 
ing car  company  and  an  employee  releas- 
ing the  sleeping  car  company  and  all 
transportation  cornpanies  from  all  liabil- 
ity for  personal  injuries  while  traveling 
over  such  lines  inures  to  the  benefit  of  a 
railway  company  transporting  the  car  in 
which  the  employee  was  injured.  Rus- 
sell V.  Pittsburg,  etc.,  R.  Co.,  61  N.  E. 
678,  157  Ind.  305,  55  L.  R.  A.  253,  87  Am. 
St.   Rep.   314. 

A  railroad  company  and  a  sleeping  car 
company  entered  into  a  contract,  whereby 
the  railroad  company  agreed  to  haul  the 
cars  of  the  sleeping  car  company,  and  it 
agreed  that  its  employees  injured  in  con- 
sequence of  a  railroad  accident  should 
hold  the  railroad  company  liable  only  to 
the  same  extent  that  it  would  be  liable 
if  the  employees  so  injured  were  its  own 
employees.  A  contract  between  the 
sleeping  car  company  and  its  conductor 
stipulated  that  the  conductor,  while  en- 
gaged in  the  performance  of  his  duties, 
should  not  have  the  right  of  a  passenger 
with  respect  to  the  railroad  company, 
and  released  the  railroad  company  from 
claims  for  liability  for  personal  injury. 
Held,  that  the  railroad  company  was  en- 
titled to  enforce  the  provisions  of  the 
contract  between  the  conductor  and  the 
sleeping  car  company  and  avoid  a  lia- 
bility for  an  injury  sustained  by  the  con- 
ductor. Denver,  etc.,  R.  Co.  v.  Whan,  39 
Colo.  230,  89  Pac.  39,  11  L.  R.  A.,  N.  S., 
432,   12  Am.   &   Eng.   Ann.   Cas.   732. 


CHAPTER   XXIV. 
Contributory  Negligence 

I.  Substantive  Law,  §§  3694-2828. 

A.  In   General,   §§   2694-2704. 

a.  Application  of  the  Doctrine  to  Carriers,  §  2694. 

b.  Care  Required  of  Passengers  in  General,  §  2695. 

c.  Care  Required  of  Children  and  Others  under  Disability,  §§  3696-3699. 
(!)•  Children,  §  2696. 

(3)   Intoxicated  Persons,  §  3697. 

(3)  Blind  Persons,  §  2698. 

(4)  Persons  in  Feeble  Health,  §  3699. 

d.  Disobedience  of  Rules  or  Regulations  of  Carrier,  §  2700. 

e.  Violation  of  Conditions  in   Contract  of  Carriage,  §  3701. 

f.  Disregarding  Directions  or  Warning  of  Carrier's  Employees,  §  2702. 

g.  Acts  by  Permission  or  Direction  of  Carrier's  Employees,  §  2703. 
h.  Acts  in  Emergencies,  §  3704. 

B.  Awaiting  and  Seeking  Transportation,   §§   3705-3716. 

a.  In  General,  §  2705. 

b.  Seeking  Entrance  to  Depot  Which  Is  Obstructed  by  Train,  §  2706. 

c.  Passing   Down   Steps    Leading   to    Station,    §   2707. 

d.  Awaiting  Train  at  Station,  §§  3708-3711. 

(1)  In  General,  §  3708. 

(2)  On  Platform,  §  3709. 

(3)  Walking  on  Track,  §  2710. 

(4)  Standing  Near  Track,  §  3711. 

e.  Using  Passageway  to  Train  Shed  at  Station,  §  2713. 

f.  Crossing  Tracks  to  Reach  Station,  Train,  or  Car,  §  3713. 

g.  Passing  Along  Track  or  Right  of  Way  to  Reach  Train  or  Car,  §  2714. 
h.  Flagging  or  Signaling  Train,  §  2715. 

i.  Standing  within  Reach  of  Street  Car,  §  2716. 

C.  Entering  Conveyance,  §§  2717-2738. 

a.  In  General,  §  2717. 

b.  Time  of  Entering  Car,  §  2718. 

c.  Place  of  Entering  Car,  §  2719. 

d.  Manner  of  Entering  Car,  §  2720. 

e.  Entering  Particular  Car,  §  2721. 

f.  Entering  Elevator,  §  2723. 

g.  Negligence  of  Particular  Passengers,  §  2733. 
h.  Boarding  Moving  Conveyance,  §§  3734-3738. 

(1)   In  General,  §  2724. 

(3)   Speed  Car  Moving,  §§  2725-2736. 

(a)  In  General,  §  2725. 

(b)  Speed  Suddenly  Accelerated,  §  3726. 

(3)  Before  and  after  Stopping  and  Starting,  §  2727. 

(4)  Length  of  Time  Car  Stops,  §  2728. 

(5)  Signaling  Car  to  Stop,  §  2729. 

(6)  By  Invitation  of  Carrier,  §  2730. 

(7)  Injured  by  Act  of  Operative,  §  3731. 

(8)  Injured  by  Defective  Platform,  §  2732. 

(9)  Injured  by  Objects  Passed,  §  2733. 

(10)   Injury  to  Person  Carrying  Bundles,  §  3734. 
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(11)  Injury  to  Children,  Women  and  Invalids,  §  2735. 

(12)  Transferring  from  One  Car  to  Another,  §  2736. 

(13)  Where  Carrier  Could  Pave  Avoided  Injury,  §  2737. 

(14)  Entering  Moving  Elevator,  §  2738. 
D.  In  Transit,  §§  2739-2784. 

a.  Conduct  in  General,  §  2739. 

b.  Dangerous  Position,  §§  3740-2781. 

(1)  In  General,  §  2740. 

(2)  Sitting  Negligently  in  Seat,  §  2741. 

(3)  Standing  in  Car,  §  2742. 

(4)  Riding  on  Platform,  §§  2743-2756. 

(a)  In  General,  §  2743. 

(b)  Rules  and  Regulations  of  Carrier,  §  2744. 

(c)  Direction  or  Request  of  Employee,  §  2745. 

(d)  Custom  and  Usuage,  §  2746. 

(e)  Causes  Justifying  Riding  on  Platform,  §§  2747-2750. 
aa.  Interior  Crowded,  §  2747. 

bb.  Interior  Uncomfortable,  §  2748. 
cc.  Door  to  Interior  Closed,   §  2749. 
dd.  Escaping  Danger,  §  3750. 

(f)  Injury   from   Particular    Causes,   §    2751. 

(g)  Particular  Acts  of  Negligence,  §  3753. 
(h)   Platform  of  Particular  Car,  §  2753. 

(i)   Where  Riding  in  Interior  Would  Have  Avoided  Injury,  §  3754, 
(j)   Where  Carrier  Could  Have  Avoided  Injury,  §  3755. 
(k)   Children  and  Intoxicated  Persons,  §  3756.        . 

(5)  Riding  on  Step  or  Footboard,  §§  2757-3763. 

(a)  In  General,  §  3757. 

(b)  Where  Car  Crowded,  §  2758. 

(c)  Where  Running  Board  Crowded,  §  3759. 

(d)  Injury  from  Particular  Causes,  §  3760. 

(e)  Injury  from  Particular  Acts  of  Negligence,  §  3761. 
(f)  Step  of  Particular  Car,  §  3763. 

(g)   Children,   §  3763. 

(6)  Eimb  or  Other  Part  of  Person  Protruding  from   Car,  §§  2764-2771. 

(a)  In  General,  §  2764. 

(b)  Hand  or  Arm  on  Window  Sill,  §  3765. 

(c)  Hand  or  Arm  Out  of  Window,  §  2766. 

(d)  Hand  on  Railing  of  Platform,  §  2767. 

(e)  Arm  Around  Post,  §  2768. 

(f)  Head  Out  of  Window  or  Door,  §  3769. 

(g)  Body  Protruding  from  Train,   §   2770. 
(h)   Feet  and  Legs  Protruding,  §  2771. 

(7)  Riding  in  Car  Not  Intended  for  Passengers,  §§  2772-2781. 

(a)  In  General,  §  2772. 

(b)  Riding  on  Engine,  §  2773. 

(c)  Riding  in  Car  in  Front  of  Engine,  §  2774. 

(d)  Riding  in   Freight   Car,   §   2775. 

(e)  Riding  in  Baggage,  Express  or  Mail  Car,  §  3776. 

(f)  Riding  in  Car  Intended  for  Colored  Persons,  §  2777. 

(g)  Riding  on  Hand  Car,  §  2778. 
(h)  Riding  on  Top  of  Car,  §  2779. 

(i)   Passenger  Accompanying  Live  Stock,  §  2780. 
(j)   Passenger  Accompanying  Property,  §   2781. 
c.  Changing   Position,    §§   3783-2784. 
(1)   In  General,  §  2782. 
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(3)   Going  on  Platform,  §  3783. 
(3)  Passing  from  One  Car  to  Another,  §  2784. 
E.  Leaving    Conveyance,    §§    3785-2828. 

a.  In   General,   §§   2785-2799. 

(1)  Care  Required  of  Passengers  in  General,  §  2785. 

(2)  Due  Diligence  in  Leaving  Car,  §  2786. 

(3)  On  Invitation  or  Direction  of  Carrier's  Employees,  §§  2787-2789. 

(a)  In  General,  §  3787. 

(b)  Facts  Justifying  Assumption   of  Invitation   to   Alight,   §§   3788-3789. 
aa.  Stopping  Cars,  §  3788. 

bb.  Announcing  Station,  §  2789. 

(4)  Using  Means  Afforded  for  Alighting,  §  2790. 

(5)  Unnecessary  Exposure  to  Danger,  §  2791. 

(6)  Place   of  Alighting,  §§  2792-2795. 

(a)  Right  to  Assume  Place  Safe,  §  2792. 

(b)  Duty  to  Look  before  Alighting,  §  3793. 

(c)  Knowledge  of  Character  of  Place,  §  2794. 

(d)  Customary  Stopping  Place,  §  3795. 

(7)  Children    and    Others    under    Disability,    §§    2796-2797. 

(a)  In  General,  §  2796. 

(b)  Intoxicated  Passengers,  §  2797. 

(8)  Alighting  from  Train  in  Emergency,   §  2798. 

(9)  Negligence  as   to   Incidental   Dangers,   §    3799. 

b.  Preparing  to   Leave    Conveyance   before    It    Stops,    §§    3800-2801. 

(1)  Standing  in  Aisle  or  Seat,  §  2800. 

(2)  Going  on  Platform   or  Steps  before  Train   Stops,   §  3801. 

c.  Alighting  at  Place   Other  than  Station   or  Platform,   §§   2802-3806. 

(1)  In  General,  §  2802. 

(2)  By  Direction,  Invitation  or  Acquiescence  of  Carrier,   §  2803-2805. 

(a)  In  General,  §  2803. 

(b)  Stop  after  Calling  Station  as   Invitation,  §  3804. 

(c)  Slowing  Up  for  Railroad   Crossing — Custom,   §   3805. 

(d)  On  Advice  of  Fellow  Passenger,  §  3805>^. 

(3)  Running  Past  or  Stopping  Short  of  Destination,  §  3806. 

d.  Alighting  at  Wrong  End  or  Part  of  Car  or  on  Wrong  Side  of  Train,  §§  3807- 

3810. 

(1)  Wrong  End  of  Car,  §  2807. 

(2)  .Wrong  Side   of  Car,   §§   2808-2809. 

(a)  In   General,  §  2808. 

(b)  On   Invitation   or  Acquiescence   of   Carrier,    §   2809. 

(3)  Side  Door  of  Baggage  Car,  §  3810. 

e.  Alighting  from  Moving  Train  or  Car  in   General,  §§  2811-3819. 
(1)   General  Rule,  §  2811. 

(3)   Where  Danger  Obvious,  §  3813. 

(3)  Manner   of  Alighting,    §    3813. 

(4)  Children  and  Others  under  Disability,   §  3814. 

(5)  Justification  or  Excuse,  §§  3815-2819. 

(a)  Direction   or    Invitation   of   Carrier,    §§   3815-3818. 
aa.  In   General,   §  3815. 

bb.  Slowing  Up  for  Station  as  Invitation  to  Alight,  §  3816. 
cc.  Announcing   Station   as    Invitation,    §   2817. 
dd.  After  Boarding  Wrong  Train,  §  2818. 

(b)  Acts  in   Emergencies,  §  2819. 

f.  Alighting  from  Moving  Car  on  Failure  to  Stop  at  Station,  §§  3830-2831. 

(1)  In  General,  §  2820. 

(2)  By  Direction   or   Invitation   of   Carrier,   §   2821. 
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g.  Alighting  from  Moving  Car  on  Failure  to  Stop  for  Sufficient  Time,  §  2823. 
h.  Defective  or  Unlighted  Platform  and  Obstructions  Thereon,  §  2823. 

i.  Leaving  Premises  by  Improper  Course,  §  2824. 

j.  Crossing   Other  Tracks,   §§   2825-2828. 

(1)  In  General,  §  2825. 

(2)  Application    to    Passengers    of    Requirement   to    Stop,    Look,   and    Listen, 

§  2826. 

(3)  Passenger  Alighting  from  Train   or   Car  before   It  Stops,   §  2827, 

(4)  Attempting  to  Cravi^l  between  Cars  of  Freight  Train,  §  2828. 
XL  Procedure,  §§  2829-2968. 

A.  Pleading,  §§  2829-2835. 

a.  Petition  or  Complaint,  §  2829. 

b.  Plea  or  Answer,  §§  2830-3834. 

(1)  Proof  under   General  Denial,   §   2830.     t 

(2)  Special  Plea  of  Contributory  Negligence,  §§  2831-2832. 

(a)  Necessity,  §  2831. 

(b)  Sufficiency  of  Plea  of  Contributory  Negligence,  §  3833. 

(3)  Plea  of  Assumption  of  Risk,   §  2833. 

(4)  Construction,  Operation  and  Effect,  §  3834. 

c.  Reply,  §  3835. 

B.  Issues,   Proof   and   Variance,   §   3836. 

C.  Presumption  and  Burden  of  Proof,  §§  3837-2853. 

a.  Doctrine    Placing    Burden    on    Plaintiff,    §    3837. 

b.  Doctrine   Placing  Burden  on   Carrier,   §§   3838-3853. 

(1)  In   General,   §   2838. 

(2)  Boarding  and  Alighting  from  Train  or  Street  Car,  §§  3839-3842. 

(a)  In  General,  §  2839. 

(b)  Train  or  Car  Prematurely  Started,  §  2840. 

(c)  Jumping  from  Train,   Car  or  Coach,  §  2841. 

(d)  Obeying  Order  or  Direction  of  Conductor,  §  2842. 

(3)  Riding  in  Wrong  Car  or  Place  Not  Intended  for  Passengers,  §§  3843-2844. 

(a)  Railway   Trains,    §   3843. 

(b)  Riding  on  Platform  of  Street  Car,  §  2844. 

(4)  Standing  in   Car,   §   2845. 

(5)  Elbow  Resting  on  Rail  at  Side  of  Street  Car,  §  2846. 

(6)  Violation  of  Carrier's  Rules,  §  2847. 

(7)  Resisting   Ejection,   §   2848. 

(8)  Incapacity  to   Appreciate   Danger,   §    2849. 

(9)  Assumption  of  Risk,  §  2850. 

(10)  Waiver  of  Provision  in  Stock  Pass,  §  2851. 

(11)  Imputed   Negligence,   §   2852. 

(12)  Last  Clear  Chance,  §  2853. 

D.  Admissibility  of  Evidence,  §§  2854-2880. 

a.  In   General,  §  2854. 

b.  Surroundings   of  Place   of   Injury,   §   2855. 

c.  Res    GestK,    §   2856. 

d.  Opinion   Evidence,  §  2857. 

e.  General  Custom  or  Usage,  §  2858. 

f.  Habits  or  Customs  of  Injured  Passenger,  §  2859. 
g.  Character  for  Negligence  or  Prudence,  §  2860. 
h.  Previous   Experience   in  Traveling  on   Trains   or   Cars,   §   3861. 

i.  Injuries  to  Other  Passengers,  §  3862. 

j.  Rules  of  Carrier  and  Violation  Thereof,  §  3863. 
k.  Ordinances,  §  3864. 

1.  Evidence  as  to  .Specific  Acts  of  Negligence,  §§  2865-2872. 
(1)  Acts   Unconnected  with   Injury,   §   2865. 
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(3)  Drunkenness,    §    3866. 

(3)  Boarding  Moving  Train,   §   3867. 

(4)  Standing  in  Train,   §   3868.-. 

(5)  Riding  on  Platform,  §  3869. 

(6)  Riding  on  Running  Board,  §  3870. 

(7)  Putting  Head  or  Arms   Out  of  Car,   §   3871. 

(8)  Alighting  from  Moving  Train   or   Car,   §   2873. 

m.  Evidence    Disproving    or    Excusing    Contributory    Negligence,    §§    3873-3880. 
(1)   Evidence  of  Absence  of  Negligence,  §  3873. 
(3)   Reason  for  Injured  Person's  Actions,  §  2874. 

(3)  Following  Directions   of   Conductor  or  Trainmen,   §  2875. 

(4)  Failure  to  Warn  Passenger  of  Danger,  ^  2876. 

(5)  Construction  and  Equipment  of  Car,  §  3877. 

(6)  Absence  of  Conductor,   §   3878. 

(7)  Mode  of  Handling  Trains  at  Point  in  Question,  §  3879. 

(8)  Similar  Negligence  of  Other  Persons,  §  3880. 

E.  Sufficiency  of  Evidence,   §§  3881-3904. 

a.  In   General,  §  2881. 

b.  Entering  Car  or   Conveyance,  §§  2882-2886. 

(1)   Disregarding  Carrier's   Provisions  for   Safety,   §   3883. 
(3)   Injury  on  or  Near  Station  Platform,  §   3883. 

(3)  Boarding  Moving  Train   or   Car,   §   3884. 

(4)  Injury   by   Automatic    Ca»   Doors,   §    2885. 

(5)  Elevators,   §   2886. 

c.  In   Transit,    §§    2887-3895. 

(1)  Knowledge  of  Dangerous  Position,  §  3887. 

(3)  Riding  on  Freight  Train,  §  3888. 

(3)  Riding  on  Crowded  Street  Car,  §  3889. 

(4)  Riding  on  Platform  of  Train,  §  3890. 

(5)  Riding  on  Platform  Steps  or  Running  Board  of  Street  Car,  §  3891. 

(6)  Putting  Head  or  Arms  Out  of  Car,  §  2893. 

(7)  Burning  Out  of  Fuse,  §  2893. 

(8)  Passenger  Driving  Stage  Coach,  §  2894. 

(9)  Crossing   in    Front   of   Moving   Train   to    Reboard   Train    on    Side    Track, 

§  2895. 

d.  Leaving  Conveyance,   §§   2896-3901. 

(1)  In  General,  §  3896. 

(2)  Falling,  §  3897. 

(3)  Alighting  from  Moving  Train  or  Car,  §  3898. 

(4)  Injury  Caused  by  Sudden  Movement  of  Train  or  Car,  §  3899. 

(5)  Alighting  from  Car  between  Stations,  §  3900. 

(6)  Passenger  Struck  by  Car  on  Parallel  Track,  §  2901. 

e.  Leaving  Depot  or  Station,  §  3903. 

f.  Willfulness  or  Wantonness  of  Carrier's  Servants,  §  3903. 

g.  Last  Clear  Chance,  §  3904. 

F.  Questions   for   Jury,   §§   2905-2921. 

a.  In  General,  §  2905. 

b.  Care   Required    of   or   in   Respect   to    Children   and    Others   under   Disability, 

§  3906. 

c.  Awaiting  and  Seeking  Transportation,  §  2907. 

d.  Entering  Conveyance  in  General,  §  2908.  * 

e.  Boarding  Moving  Conveyance,  §  2909. 

f.  Conduct  While  in  Transit  in  General,  §  2910. 

g.  Riding  on  Platform,  §  2911. 

h.  Riding  on  Steps,  Footboard  or  Projection  from  Vestibule,  §  3913. 
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i  Leaving  Conveyance  in  General,  §  3913. 
j.  Preparing  to  Leave  Conveyance  before  It  Stops,  §  2914. 
k.  Alighting  from  Moving  Conveyance,  §  2915. 

1.  Alighting  from  Conveyance  at  Place  Other  Than  Station  or  Platform,  §  2916. 
m.  Crossing  or  Walking  on  Track  after  Alighting  from  Car,  §  2917. 
D.  Acts  by  Permission  or  Direction  of  Carrier's  Employees,  §  2918. 
o.  Acts  in  Emergencies,  §  2919. 
p.  Question  of  Last  Clear  Chance,  §  2920. 

q.  Wanton    Conduct   Excusing   Contributory    Negligence,    §   2921. 
G.  Instructions,  §§  2922-2967. 
a.  General  Consideration,  §§  2922-2953. 

(1)  Duty  of  Court  Generally,  §  3922.. 

(2)  Necessity  for  Requests,  §  2923. 

(3)  Correct  Declaration  of  Law,  §  2934. 

(4)  Terminology — Technical  Language,  §  2935. 

(5)  Clearness  and  Definiteness,  §  2936.  , 

(6)  Conformity  to  Pleadings  and   Issues,  §§  3937-3934.  ' 

(a)  In  General,  §  2937.  '. 

(b)  Must  Be  Germane  to  Issue,  3928. 

(c)  Applicability  to  Evidence,  §  2939. 

(d)  Assuming  Facts  or  Matters  in  Issue,  §  2930. 

(e)  Sufficiency  of  Evidence,  §  3931. 

(f)  Party  by  Whom  Contributory  Negjigence  Proved,  §  3933. 

(g)  Pretermitting  or   Ignoring  Proof,  §  2933. 
(h)   Sufficiency  of  Pleadings,   §  2934. 

(7)  Explanation  or  Definition  of  Contributory  Negligence,  §  3935. 

(8)  Degree  of  Care  Required  of  Passenger,  §  3936. 

(9)  Must  Postulate  Negligence  of  Passenger's  Act,  §  3937. 

(10)  Must  Hypothesize  State    of  Facts   Authorizing   Conclusion    of   Contribu- 

tory Negligence,  §  3938. 
(11)   Proximate  and  Contributory  Cause  of  Injury,  §§  3939-3944. 

(a)  In  General,  §  2939. 

(b)  Must    Hypothesize   Negligent   Act    of    Passenger    as    Proximate    Cause, 

§   2940. 

(c)  Requiring  Plaintiff's  Negligence  to  Be  Sole  Cause,  §  2941. 

(d)  Requiring  Plaintiff's  Negligence  Alone  to  Be  Proximate   Cause,  §  3943. 

(e)  Requiring  Passenger's   Negligence  to   Contribute  to   Injury,   §   3943. 

(f)  Concurring  Negligence  of  Plaintiff  and  Defendant,  §  3944. 
(13)   Omitting  One  of  Two  Acts  of  Contributory  Negligence,  §  3945. 

(13)  Ignoring  Negligence  of  Defendant,  §  3946. 

(14)  Enunciating  Theories  of  Case,  §  2947. 

(15)  Conflicting  and   Inconsistent   Instructions,   §  3948. 

(16)  Misleading  Instructions,  §  3949. 

(17)  Instruction  Invading  Province  of  Jury,  §  2950. 

(18)  Repetition  of  Instructions,  §  2951. 

(19)  Objections  Obviated  by  Other  Instructions,  §  3952. 

(20)  Harmless  Error,  §  3953. 

B.  Law  of  State  where  Injury  Occurred,  §  3954. 

c.  Assumption  of  Risk,  §  2955. 

d.  Care  Required  of  Children  and  Others  under  Disability,  §  3956. 

e.  Awaiting  amd  Seeking  Transportation,  §  2957. 

f.  Entering  Conveyance,  §  2958. 

g.  Conduct  in  Transit,  §  3959. 

li.  Leaving  Conveyance  in  General,  §  2960. 
i.  Alighting  from  Moving  Conveyance,  §  2961. 
j.  Disobedience  of  Rules  of  Carrier,  §  2962. 


2113 


CONTRIBUTORY   NEGUGENCB. 


§  2694 


k.  Acts  by  Permission  or  Direction  of  Carrier's  Employees,  §  2963. 
1.  Acts  in  Emergencies,  §  2964. 
m.  Injury  Avoidable  by  Care  of  Carrier,  §  2965. 
n.  Presmnptions  and   Burden   of  Proof,  §  2966. 
o.  Comparative  Negligence  Rule  Under  Georgia  Statute,  §  2967. 
H.  Verdict  and  Findings,  §  2968. 


§§  2694-2828.  Substantive  Law— §§  2694-2704.  In  General— 
§  2694.  Application  of  the  Doctrine  to  Carriers. — The  doctrine  of  as- 
sumed risk  is  not  applicable  in  an  action  by  a  passenger  against  a  carrier  for 
injuries  caused  by  the  carrier's  negligence. ^  But  as  a  general  rule  the  passenger 
can  not  recover  in  such  an  action  if  he  vi^as  guilty  of  negligence  which  proxi- 
mately contributed  to  the  injury. ^     If,  hov^fever,  the  negligence  of  the  passenger 


1.  Doctrine  of  assumed  risk  inappli- 
cable.— A  street  railway  passenger  jiever 
assumes  the  risk  of  the  company's  neg- 
ligence. Parks  V.  St.  Louis,  etc.,  R.  Co., 
77  S.  W.  70,  178  Mo.  108,  101  Am.  St. 
Rep.   425. 

A  passenger  does  not  assume  the  risk 
of  injury  from  riding  in  a  defective  street 
car  run  at  a  dangerous  rate  of  speed;  the 
carrier  being  bound  to  exercise  the  high- 
est degree  of  care  consistent  with  the  na- 
ture of  its  business  to  carry  him  safely. 
Isbell  V.  Pittsfield  Elect.  St.  R.  Co.,  196 
Mass.  296,  82  N.  E.  3. 

The  law  of  assumed  risk  is  inapplicable 
to  an  action  for  injuries  to  a  passenger 
on  a  street  car  caused  by  a  collision  be- 
tween the  car  and  a  vehicle.  Chicago 
Consol.  Tract.  Co.  v.  Schritter,  78  N.  E. 
820,  222  111.  364,  affirming  judgment  124 
111.    App.    578. 

If  the  doctrine  of  assumed  risk  has  any 
applicability  as  between  carrier  and  pas- 
senger, a  passenger  can  not  be  held  to 
have  assumed  any  risk  except  that  of  ac- 
cident not  arising  from  any  negligence 
of  the  carrier.  Herring  v.  Galveston,  etc., 
R.  Co.  (Tex.  Civ.  App.),  108  S.  W.  977, 
writ  of  error  dismissed  Galveston,  etc., 
R.  Co.  V.  Herring,  102  Tex.  100,  113  S. 
W.    521. 

The  doctrine  of  assumed  risk  in  its 
application  to  carrier  and  passenger  in- 
volves the  doctrine  of  contributory  neg- 
ligence, since,  unless  the  position  volun- 
tarily taken  by  the  passenger  exposes 
him  to  obvious  and  patent  dangers  or 
such  as  he  is  required  to  anticipate,  he 
can  not  in  case  of  injury  be  charged  with 
negligence  or  to  have  assumed  the  risk. 
United  R.,  etc.,  Co.  v.  Riley,  71  Atl.  970, 
109   Mo.   327. 

2.  Negligence  proximately  contribu- 
ting to  injury  precludes  recovery. — United 
States. — Seymour  v.  Chicago,  etc.,  R.  Co., 
Fed.    Cas.    No.    12,685,    3    Biss.    43. 

Arkansas. — Oliver  v.  Fort  Smith  Light, 
etc.,   Co.,   116   S.   W.   204,   89   Ark.   222. 

Florida. — Jacksonville  St.  R.  Co.  v. 
Chappell,   21   Fla.    175. 

Georgia. — Central,  etc.,  R.  Co.  v.  Mc- 
Kinney,  42  S.  E.  229,  116  Ga.  13;  Pickett 
V.    Central,    etc.,    Co.,    138    Ga.    177,    74    S. 


E.  1027;  Hicks  v.  Georgia  Southern,  etc., 
R.    Co.,    108    Ga.    304,    32   S.    E.    88fl. 

Illinois. — Galena,  etc.,  R.  Co.  v.  Fay,  16 
111.  558,  63  Am.  Dec.  323;  Chicago,  etc., 
R.  Co.  V.  Hazzard,  26  111.  373. 

Kentucky. — Kentucky  Cent.  R.  Co.  v. 
Dills   (Ky.),  4  Bush  593. 

Louisiana. — Wood  v.  Jones,  34  La.  Ann. 
1086. 

Maryland. — Central  R.  Co.  v.  Smith,  74 
Md.   212,   21   Atl.   706. 

Missouri. — Newcomb  v.  New  York, 
etc.,  R.  Co.,  169  Mo.  409,  69  S.  W.  348; 
Weber  v.  Kansas  City,  etc.,  R.  Co.,  100 
Mo.  194,  12  S.  W.  804,  13  S.  W.  587,  7 
L.  R.  A.  819,  18  Am.  St.  Rep.  541. 

Ohio. — Interurban  R.,  etc.,  Co.  v.  Han- 
cock, 75  O.  St.  88,  78  N.  E.  964,  6  L.  R. 
A.,  N.  S.,  997,  8  Am.  &  Eng.  Ann.  Cas. 
1036;  Railroad  Co.  v.  Kassen,  49  O.  St. 
230,  31  N.  E.  282,  16  L.  R.  A.  674,  affirm- 
ing 19  Wkly.  L.  Bull.  25,  10  O.  Dec.  Re- 
print 133;  Iron  R.  Co.  v.  Mowery,  36  O. 
St.  418,  38  Am.  Rep.  597;  Cleveland,  etc., 
R.  Co.  V.  Manson,  30  O.  St.  451;  Pitts- 
burgh, etc.,  R.  Co.  V.  Krouse,  30  O.  St. 
S23;  New  York,  etc.,  R.  Co.  v.  Harber,  13 
O.  C.  D.  648;  Cleveland  Elect.  R.  Co.  v. 
Wadsworth,  1  O.  C.  C,  N.  S.,  483,  15  O. 
C.  D.  376;  Cincinnati,  etc.,  R.  Co.  v.  Mor- 
ley,  4  O.  C.  C.  559,  2  O.  C.  D.  706; 
Holmes  v.  Ashtabula  Rapid  Transit  Co., 
10  O.  C.  D.  638;  McBee  v.  Cincinnati  St. 
R.  Co.,  13  O.  D.  N.  P.  579. 

Oklahoma. — Blevins  v.  Atchison,  etc., 
R.    Co.,   41    Pac.    92,    3   Okla.    513. 

Pennsylvania. — Pennsylvania  R.  Co.  v. 
Aspell,  23  Pa.  147,  62  Am.  Dec.  323; 
Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  318; 
Conroy  v.  Pennsylvania  R.  Co.,  1  Pittsb. 
R.  440;  Kennard  v.  New  Jersey  R.,  etc., 
Co.    (Pa.),   9   Leg.   Int.  34. 

South  Carolina. — Doolittle  v.  Southern 
R.  Co.,  40  S.  E.  133,  62  S.  C.  130;  Ren- 
neker  v.  South  Carolina  R.  Co.,  30  S. 
C.   219. 

Texas. — Houston,  etc.,  R.  Co.  v.  Gor- 
bett,  49  Tex.  573;  Galveston,  etc.,  R.  Co. 
V.  Le  Gierse,  51  Tex.  189;  Cunningham 
V.  International  R.  Co.,  51  Tex.  503,  33 
Am.  Rep.  633;  Houston,  etc.,  R.  Co.  v. 
Leslie,  57  Tex.  83;  Galveston,  etc.,  R.  Co. 
V.  Davidson,  61  Tex.   204;   Texas,   etc.,   R. 
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was  not  proximately  contributive  to  the  injury,  it  is  no  defense.^     The  author- 
ities are  not  entirely  in  harmony  as  to  what  constitutes  contributory  negligence 


Co.  V.  Cole,  66  Tex.  563,  1  S.  W.  629; 
International,  etc.,  R.  Co.  v.  Folliard,  66 
Tex.  603,  1  S.  W.  634,  59  Am.  Rep.  633; 
Gulf,  etc.,  R.  Co.  V.  Williams,  70  Tex. 
159,  8  S.  W.  78;  Gulf,  etc.,  R.  Co.  v. 
Campbell,  76  Tex.  174,  13  S.  W.  19; 
Texas,  etc.,  R.  Co.  v.  Miller,  79  Tex. 
78,  15  S.  W.  364,  11  L.  R.  A.  395,  33  Am. 
St.  Rep.  308;  St.  Louis,  etc.,  R.  Co.  v. 
Finley,  79  Tex.  85,  15  S.  W.  266;  Texas, 
etc.,  R.  Co.  V.  Overall,  82  Tex.  247,  18 
S.  W.  142;  Conwill  v.  Gulf,  etc.,  R.  Co., 
85  Tex.  96,  19  S.  W.  1017;  St.  Louis,  etc., 
R.  Co.  V.  Casseday,  92  Tex.  535,  50  S.  W. 
135;  Galveston,  etc.,  R.  Co.  v.  Morris, 
94  Tex.  505,  61  S.  W.  709,  affirming  60 
S  W.  813;  Parks  v.  San  Antonio  Tract. 
Co.,  100  Tex.  222,  94  S.  W.  331,  98  S. 
W.  1100,  reversing  93  S.  W.  130;  St. 
Louis,  etc.,  R.  Co.  v.  Cannon  (Tex.  Civ. 
App.),  81  S.  W.  778,  affirmed  in  98  Tex. 
630. 

Virginia. — Pendleton  v.  Richmond,  etc., 
R.    Co.,   104   Va.   813,   52   S.   E.   574. 

West  Virginia. — Downey,  v.  Chesapeake, 
etc.,  R.   Co.,  28  W.  Va.  732. 

A  carrier  of  passengers  is  exonerated 
for  an  injury  to  a  passenger  when  the 
proximate  and  moving  cause  of  the  in- 
jury was  the  act  of  the  passenger  himself, 
since  the  rule  is  general  that  no  one  can 
charge  another  in  damage  for  negligently 
injuring  him,  where  he  himself  failed  to 
exercise  due  and  reasonable  care  in  the 
premises.  Fisher  v.  West  Virginia,  etc., 
R.  Co.,  42  W.  Va.  183,  24  S.  E.  570,  33  L. 
R.  A.  69. 

Where  a  passenger,  by  his  own  negli- 
gence or  want  of  ordinary  care  and  pru- 
dence, has  so  far  contributed  to  injuries 
received  by. him  that,  but  for  such  contri- 
butory negligence  on  his  part,  the  injury 
would  not  have  happened,  he  can  not 
recover  therefor.  South,  etc.,  R.  Co.  v. 
Schaufler,  75  Ala.   136. 

A  carrier  is  not  liable  when  its  negli- 
gence may  be  the  proximate  cause  of  the 
injury  to  the  passenger,  if  the  negli- 
gence of  the  passenger  also  operated  as 
a  proximate  cause.  Doolittle  v.  Southern 
R.    Co.,    40    S.    E.    133,    62    S.    C.    130. 

A  railroad  company  is  not  liable  to  a 
passenger  for  injuries  rjesulting  from  an 
accident  which  he  might  have  prevented 
by  ordinary  attention  to  his  safety,  even 
though  the  agents  in  care  of  the  train 
were  also  remiss  in  their  duty.  Wood  v. 
Jones,    34   La.    Ann.    1086. 

Where  a  street  car  passenger's  own 
negligence  contributes  to  his  injury,  he 
can  not  recover.  Ward  v.  International 
R.  Co.,  99  N.  E.  262,  206  N.  Y.  83,  Ann. 
Cas.  1914A,  1170,  reversing  judgment  125 
N.  Y.   S.   1149,   140  App.   Div.   938. 

Where  a  petition  showed  that  the  in- 
juries sustained  by  plaintiff  passenger 
were  the  result  of  a  failure   on  her  part 


to  exercise  due  care  to  avoid  the  conse- 
quences to  herself  of  the  alleged  negli- 
gence of  the  railroad  company,  the  gen- 
eral demurrer  on  this  ground  should  have 
been  sustained.  Louisville,  etc.,  R.  Co.  v. 
Edmondson,  57   S.   E.   877,  128   Ga.  478. 

In  an  action  against  a  railway  com- 
pany for  personal  injuries,  it  appeared 
that  the  plaintiff  had  committed  an  act 
of  great  imprudence,  which  was,  at  least, 
one  of  the  proximate  causes  of  the  in- 
jury. Held,  that  under  the  circum- 
stances the  question  of  negligence  in  the 
conduct  of  defendant  became  wholly  im- 
material. .  Harper  v.  Erie  R.  Co.,  32  N. 
J.  L.  88. 

Where  a  person  is  put  off  a  railroad 
train  at  the  wrong  station,  at  night, 
through  negligence  of  the  company  in 
selling  tickets  to  a  point  on  its  line  at 
which  its  trains  do  not  stop,  and  the 
person  fails  to  make  any  inquiry  for  a 
place  to  find  shelter,  when  he  might  have 
found  it  upon  inquiry,  there  being  no 
houses  or  lights  in  sight,  known  to  him, 
and  the  agent  closing  the  depot  almost 
immediately  upon  his  arrival,  held,  that 
by  walking  to  his  destination,  instead  of 
trying  to  find  shelter,  he  contributed  to 
his  own  injury.  Texas,  etc.,  R.  Co.  v. 
Cole,   66  Tex.   562,   1   S.  W.   639. 

3.  Negligence  not  proximately  contrib- 
uting to  injury  no  defense. — Alabama. — 
Birmingham  R.,  etc.,  Co.  v.  James,  121 
Ala.   120,  25  So.   847. 

Michigan. — Noble  v.  St.  Joseph,  etc.,  R. 
Co.,  98  Mich.  249,  57  N.  W.  126;  Wood 
V.  Lake  Shore,  etc.,  R.  Co.,  49  Mich.  370, 
13   N.  W.  779; 

Mississippi. — Reed  v.  Yazoo,  etc.,  R. 
Co.,    94    Miss.    639,    47    So.    670. 

New  Jersey. — Central  R.  Co.  v.  Van 
Horn,  38   N.  J.   L.   133. 

North  Carolina. — Kearney  v.  Seaboard, 
etc.,   R.   Co.,   158   N.   C.   521,   74   S.   E.   593. 

r^;!;(M.— Galveston,  etc.,  R.  Co.  v.  Le 
Gierse,  51  Tex.  189;  Houston,  etc.,  R. 
Co.  V.  Leslie,  57  Tex.  83;  Kansas,  etc.,  R. 
Co.  V.  Borough,  72  Tex.  108,  10  S.  W. 
711;  Mills  V.  Missouri,  etc.,  R.  Co.,  94 
Tex.  242,  59  S.  W.  874,  55  L.  R.  A.  497, 
reversing  57  S.  W.  291;  Parks  v.  San 
Antonio  Tract.  Co.,  100  Tex.  223,  94  S. 
W.  331,  98  S.  W.  1100,  reversing  93  S. 
W.    130. 

The  negligence  of  a  passenger  will  not 
exempt  a  carrier  from  liability  for  injury 
to  him  by  negligence  of  the  carrier,  un- 
less such  negligence  directly  contribute 
to  the  injury,  as  a  proximate  cause 
thereof.  Jacobus  v.  St.  Paul,  etc.,  R. 
Co.,  20  Minn.  135,  Gil.  110,  18  Am.  Rep. 
360. 

The  negligence  on  the  part  of  a  pas- 
senger that  would  defeat  a  recovery  and 
relieve  the  carrier  of  liability  must  be 
such   negligence   as   shows   itself  to   have 
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on  the  part  of  a  passenger,  or  as  to  what  degree  of  neghgence  on  his  part  will 
preclude  his  recovery.*  But  though,  as  has  been  stated,  a  passenger  can  not, 
as  a  general  rule,  recover  from  a  carrier  for  injury  resulting  from  its  negli- 
gence, if  the  passenger's  negligence  contributed  to  the  injury,  yet  if,  in  such 
case,  the  carrier  had  knowledge  of  the  passenger's  peril,  and  could  by  the  exer- 
cise of  ordinary  or  reasonable  care  have  avoided  the  injury,  the  passenger's 
negligence  will  not  excuse  or  relieve  the  carrier  from  liability.^     If  a  passenger 


been'  the  immediate  cause  of  the  injury 
or  a  concurring  proximate  cause.  Cooper 
V.  Georgia,  etc.,  R.  Co.,  39  S.  E.  543,  61 
S.  C.  345;  Doolittle  v.  Southern  R.  Co., 
40  S.   E.  133,  62  S.   C.   130. 

Though  a  passenger  was  guilty  of 
contributory  negligence,  yet,  if  his  in- 
jury would  have  occurred  from  defend- 
ant's negligence  just  the  same,  he  is  not 
prevented  by  his  negligence  from  recov- 
ery. Carrico  v.  West  Virginia,  etc.,  R. 
Co.,  39  W.  Va.  86,  19  S.  E.  571,  34  E.  R. 
A.    50. 

A  passenger's  slight  inattention  to 
duty,  which  is  not  the  proximate  cause 
of  the  injury,  does  not  bar  a  recovery  for 
an  injury  resulting  from  negligence  of 
the  railroad  company.  Atchison,  etc.,  R. 
Co.  V.  Hughes,  55   Kan.  491,  40  Pac.  919. 

4.  What  constitutes  contributory  neg- 
ligence— Degree  of  negligence  that  will 
preclude  recovery. — In  a  case  in  a  federal 
court  it  has  been  held  that  an  instruction 
that,  to  preclude  a  recovery  by  a  pas- 
senger for  an  injury,  he  must  himself 
have  "substantially  or  directly"  contrib- 
uted to  the  injury,  is  not  erroneous,  since 
it  is  only  acts  or  omissions  which  sub- 
stantially or  directly  contribute  to  an  in- 
jury which  constitute  contributory  neg- 
ligence. Trumbull  v.  Erickson,  97  Fed. 
S91,  38   C.   C.  A.  536. 

In  Alabama,  in  an  action  for  injuries  to 
a  passenger,  a  charge  that,  if  plaintiff  was 
guilty  of  negligence  which  contributed 
approximately  in  the  slightest  degree  to 
her  injury,  the  jury  must  find  for  defend- 
ant, was  held  to  be  proper.  Sweet  v. 
Birmingham  R.,  etc.,  Co.,  39  So.  767,  145 
Ala.  667. 

In  Georgia  it  has  been  held  that:  "If 
with  a  clear  chance  to  avoid  the  conse- 
quences of  defendant's  negligence  or 
breach  of  duty  the  plaintiff  voluntarily 
assumes  the  risk  occasioned  thereby,  such 
conduct  on  his  part  is  not  merely  con- 
tributory negligence,  lessening  the 
amount  of  damages,  but  failure  to  avoid 
danger,  defeating  the  right  to  recover." 
Hill  V.  Louisville,  etc.,  R.  Co.,  134  Ga. 
243,  52  S.  E.  651,  3  L.  R.  A.,  N.  S.,  433; 
Simmons  v.  Seaboard  Air-Line  Railway, 
120    Ga.    325,    47    S.    E.    570. 

In  iQwa  it  has  been  held  that  if  the 
negligence  of  a  passenger  on  a  street 
car  contributed  to  her  injury,  as  an  effi- 
cient cause,  she  can  not  recover,  and  the 
jury  need  not  find  that  she  contributed 
in  a  "material"  degree.  Root  v.  Des 
Moines  R.  Co.,  98  N.  W.  291,  123  Iowa 
469. 


In  Kansas  it  has  been  held  that  slight 
contributory  negligence,  or  negligence  on 
the  part  of  plaintiff  which  is  only  the 
remote  cause  of.  the  injury,  will  not  pre- 
vent a  recovery  in  an  action  for  personal 
injuries  resulting  from  defendant's  neg- 
ligence.     Sawyer   v.    Sauer,    10    Kan.    466. 

In  Maryland  it  has  been  laeld  that  where 
there  is  a  concurrence  of  negligence  of 
the  carrier  and  the  passenger  in  causing 
the  injury  to  the  latter,  the  causes  are 
commingled,  and  are  regarded  as  equally 
proximate  to  the  effect  produced,  and 
therefore  not  susceptible  of  apportion- 
ment. Northern  Cent.  R.  Co.  v.  State,  31 
Md.  357,  100  Am.  Dec.  69. 

In  Mississippi  it  has  been  held  that  to 
exculpate  a  carrier  from  liability  in  an 
action  for  injury  to  a  passenger,  the  pas- 
senger's negligence  must  have  been  such 
as  materially  contributed  to  the  accident, 
Yazoo,  etc.,  R.  Co.  v.  Byrd,  89  Miss.  308. 
42  So.  286. 

In  Texas  it  has  been  held  that  where 
the  negligent  act  of  a  person  injured  un- 
questionably contributed  to  his  injury,  it 
is  improper  to  charge  that  the  jury  must 
further  find  such  act  to  have  been  the 
proximate  or  a  proximate  cause.  If  the 
act  is  one  of  contributory  negligence,  it 
must  be,  in  the  nature  of  things,  a  proxi- 
mate cause.  Ebert  v.  Gulf,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  49  S.  W.  1105;  Gulf, 
etc.,  R.  Co.  V.  Rowland,  90  Tex.  365,  38 
S.  W.  756,  reversing  35  S.  W.  31;  Texas, 
etc.,  R.  Co.  V.  McCoy,  90  Tex.  264,  38 
S.   W.   36. 

It  has  been  also  held  in  this  state  that 
where  a  risk  is  taken  voluntarily  by  a 
passenger,  without  fault  of  the  carrier 
or  inducement  to  procure  him  to  do  so. 
and  he  is  injured  and  his  injury  is  at- 
tributable to  the  motion  and  speed  the 
cars  are  making,  without  the  accident  be- 
ing associated  with  any  other  fault  or 
act  of  the  company,  he  is  guilty  of  con- 
tributory negligence  barring  recovery. 
Hollman  v.  Houston,  etc.,  R.  Co.  (Tex.). 
2    Posey    557. 

5.  Carrier  liable  if  by  exercise  of  ordi- 
nary care  it  could  have  avoided  injury. — l 
United  States. — Norfolk,  etc..  Terminal 
Co.  V.  Rotolo,  191  Fed.  4;  S.  C,  195  Fed. 
231. 

Colorado. — -Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  50  Colo.  210,  114 
Pac.  659. 

District  of  Columbia. — Metropolitan  R. 
Co.  V.  Snasball,  3  App.  D.  C.  420,  22 
Wash.    L.    Rep.    377. 

Kentucky. — Louisville    R.    Co.   i/.*Mitch^ 
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•carelessly  places  himself  in  a  position  exposed  to  danger,  and  it  is  discovered  by 
the  carrier  in  time  to  avoid  the  injury  by  the  use  of  reasonable  care  on  its  part, 
and  it  fails  to  use  such  care,  that  failure  may  be  found  to  be  the  sole  cause  of 
the   resulting   injury.®    The   contributory   negligence    of   a  passenger   will  not 


ell,  138  Ky.  190,  127  S.  W.  770;  Kentucky 
Cent.  R.  Co.  v.  Dills  (Ky.),  4  Bush  593. 

Maryland. — Northern  Cent  R.  Co.  v. 
State,  31  Md.  357,  100  Am.  Dec.  69;  Peo- 
ple's Pass.  R.  Co.  V.  Green,  56  Md.  84; 
Central  R.  Co.  v.  Smith,  74  Md.  212,  21 
Atl.  706. 

Michigan. — Fox  v.  Michigan  Cent.  R. 
Co.,  .138  Mich.  433,  101  N.  W.  624,  68 
L.   R.  A.  336. 

Missouri. — McKeon  v.  Citizens'  R.  Co., 
42  Mo.  79;  Morrissey  v.  Wiggins  Ferry 
Co.,  43  Mo.  380,  97  Am.  Dec.  402. 

New  Hampshire. — Wheeler  v.  Grand 
Trunk  R.  Co.,  70  N.  H.  607,  50  Atl.  103, 
54  L.  R.  A.  955;  Kambour  v.  Boston,  etc., 
Railroad   (N.  H.),  86  Atl.  624. 

New  York. — Gonzales  v.  New  York, 
etc.,  R.  Co.,  39  How.  Prac.  407,  reversing 
31    N.   Y.    Super.    Ct.    506. 

North  Carolina. — Cawfield  v.  Asheville 
St.   R.   Co.,   Ill  N.   C.   597,   16   S.    E.   703. 

Pennsylvania.  —  Boulfrois  v.  United 
Tract.  Co.,  210  Pa.  263,  59  Atl.  1007,  105 
Am.  St.  Rep.  809,  2  Am.  &  Eng.  Ann. 
Cas.   938. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Cook, 
12  Tex.  Civ.  App.  203,  33  S.  W.  669,  af- 
firmed in  93  Tex.  690,  no  op.;  St.  Louis, 
etc.,  R.  Co.  V.  Cannon  (Tex.  Civ.  App.), 
81  S.  W.  778,  affirmed  in  98  Tex.  630,  no 
op.;  Clairborne  v.  Missouri,  etc.,  R.  Co., 
21  Tex.  Civ.  App.  648,  53  S.  W.  S37,  57 
S.  W.  336;  Houston,  etc.,  R.  Co.  v.  Clem- 
mons,  55  Tex.  88,  40  Am.  Rep.  799; 
Texas,  etc.,  R.  Co.  v.  Overall,  82  Tex. 
247,  18  S.  W.  142;  Gulf,  etc.,  R.  Co.  v. 
Fox  (Tex.),  6  S.  W.  569;  Houston,  etc., 
R.  Co.  V.  Leslie,  57  Tex.  83,  quoting  6 
Wait's  Actions  and  Defenses,  p.   583. 

Virginia. — Farley  v.  R.  &  D.  R.  Co.,  81 
Va.  783;  Virginia  Mid.  R.  Co.  v.  Barks- 
dale,  82  Va.  330;  Virginia,  etc.,  R.  Co.  v. 
White,  84  Va.  498,  5  S.  E.  573,  10  Am. 
St.  Rep.  874;  Norfolk,  etc.,  R.  Co.  v. 
Burge,  84  Va.  63,  4  S.  E.  21. 

West  Virginia. — Washington  v.  Balti- 
more, etc.,  R.  Co.,  17  W.  Va.  190;  Coyle 
V.  Baltimore,  etc.,  R.  Co.,  11  W.  Va.  94; 
Rudd  V.  Richmond,  etc.,  R.  Co.,  80  Va. 
546;  Downey  v.  Chesapeake,  etc.,  R.  Co., 
28  W.  Va.  732;  Johnson  v.  B.  &  O.  R. 
Co.,    25    W.    Va.    570. 

The  rule  that  the  negligence  of  the  in- 
jured party,  which  proximately  contrib- 
utes to  the  injury,  precludes  him  from 
recovering,  has  no  application  where  the 
more  proximate  cause  of  the  injury  is 
the  omission  of  the  other  party,  after 
becoming  aware  of  the  danger  to  which 
the  former  party  is  exposed,  to  use  a 
proper  degree  of  care  to  avoid  injuring 
him.     Railroad   Co.   v.   Kassen,   49   O.   St. 


230,  31  N.  E.  282,  16  L.  R.  A.  674,  affirm- 
ing 19  Wkly.  L.  Bull.  25,  10  O.  Dec.  Re- 
print 133. 

Though  the  contributory  negligence  of 
a  passenger  will  relieve  the  carrier  of  the 
duty  to  exercise  that  extreme  care  ordi- 
narily exacted,  it  still  leaves  it  liable  for 
failure  to  use  ordinary  precautions  for 
the  safety  of  such  passenger  after  his 
danger  has  been  discovered,  or  brought 
to  its  notice,  if  by  its  use  the  injury  can 
be  avoided.  Carrico  v.  West  Virginia, 
etc.,  R.  Co.,  35  W.  Va.  389,  14  S.  E.  12. 

6.  Chunn  v.  City,  etc.,  Railway,  207  U. 
S.  302,  52  L.  Ed.  219,  28  S.  Ct.  63,  12  Am. 
&  Eng.  Ann.  Cas.  595;  Inland,  etc., 
Coasting  Co.  v.  Tolson,  139  U.  S.  551, 
35  L.  Ed.  270,  11  S.  Ct.  653;  Grand  Trunk 
R.  Co.  V.  Ives,  144  U.  S.  408,  36  L.  Ed. 
485,  12  S.  Ct.  679;  Washington,  etc.,  R. 
Co.  V.  Harmon,  147  U.  S.  571,  583,  37  L. 
Ed.    284,    13    S.    Ct.    557. 

Notwithstanding  the  plaintiff,  a  passen- 
ger on  defendant's  car,  may  have  been 
guilty  of  negligence  in  exposing  himself 
to  the  risk  of  injury,  if  that  injury  was 
nevertheless  proximately  and  immediately 
caused  by  the  gross  neglect  of  the  de- 
fendant in  not  avoiding  such  injury  after 
having  had  notice  of  the  plaintiff's  dan- 
ger, a  recovery  may  be  had.  Chicago 
City  R.  Co.  V.  Schmidt,  117  111.  App.  213, 
judgment  affirmed  in  75  N.  E.  383,  217  111. 
396. 

Though  plaintiff  was  guilty  of  contrib- 
utory negligence,  yet  if  the  conductor  and 
driver,  after  seeing  his  dangerous  posi- 
tion, failed  to  exercise  reasonable  dili- 
gence in  guarding  against  injury  to  plain- 
tiff, he  would  be  entitled  to  recover. 
Holohan  v.  Washington,  etc.,  R.  Co.,  8 
Mackey    (19   D.    C.)    316. 

Where  the  employees  of  a  railroad 
company  operating  its  train  have  notice, 
such  as  a  person  of  ordinary  prudence 
would  believe  and  act  upon,  that  a  pas- 
senger has  stepped  or  fallen  from  the 
train,  while  moving  at  a  high  rate  of 
speed,  onto  the  track,  where  he  is  ex- 
posed to  the  danger  of  injury  from  an- 
other of  its  trains,  the  company  must  ob- 
serve due  care  to  prevent  his  being  so 
injured,  although  he  was  guilty  of  neg- 
ligence in  so  stepping  or  falling  from  the 
train,  and  this  was  known  to  the  em- 
ployees thereon;  and,  if  it  fails  to  stop 
the  train  from  whicTi  the  passenger  fell, 
and  remove  him  from  the  track,  if  it  can 
be  done  without  danger  to  those  on  the 
train,  or  to  notify  those  in  charge  of  the 
train  from  which  he  is  in  danger  of  re- 
ceiving injury,  or  adopt  some  other  rea- 
sonable precaution  to  avoid  injury  to 
him,    the    omission,    if    injury    in    conse- 
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shield  the  carrier  from  liability  for  a  willful  or  intentional  injury  to  him  inflicted 
by  a  servant  of  the  carrier,  or  where  the  injury  results  from  a  servant's  negli- 
gence marked  by  gross  or  willful  misconduct.''  But  a  passenger  in  the  caboose 
of  a  freight  train  who  gets  into  controversy  with  a  brakeman  over  certain  bed- 
ding, claimed  by  the  brakeman  as  his  own,  and  who  strikes  the  brakeman,  can 
not  recover  of  the  railroad  company  for  injuries  received  in  the  ensuing  fight.* 

§  2695.  Care  Required  of  Passengers  in  General. — A  passenger  may 
assume  that  the  carrier  has  exercised  the  highest  degree  of  care  in  providing 
for  his  safety,  and  whether  a  passenger,  injured  by  the  failure  of  the  carrier 
to  fulfill  its  duty  is  guilty  of  contributory  negligence  depends  on  the  circum- 
stances surrounding  him  at  the  time.^  A  passenger  is  required  to  exercise  ordi- 
nary or  reasonable  care  to  avoid  injury, ^'^  and  if,  by  doing  so,  he  could  have 


quence  ensue,  is  actionable  negligence. 
Railroad  Co.  v.  Kassen,  49  O.  St.  230,  31 
N.  E.  383,  16  L.  R.  A.  674,  affirming  19 
Wkly.  L.   Bull.  25. 

Though  negligence  of  a  passenger  con- 
tributed to  his  being  thrown  from  a  train, 
yet,  the  carrier  having  left  him  on  the 
ground  in  the  hot  sun  and  rain  for  three 
hours  without  attention,  when  it  was 
only  four  or  five  miles  to  the  next  sta- 
tion, it  is  liable  for  the  damages  suffered 
by  him  through  its  neglect  to  give  him 
proper  attention  after  the  accident. 
Yazoo,  etc.,  R.  Co.  v.  Byrd,  89  Miss.  308, 
43    So.    386. 

7.  Carrier's  liability  for  willful  or  in- 
tentional injury  or  gross  negligence  of 
its  servant. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  .50  Colo.  310,  114 
Pac.  659;  Illinois  Cent.  R.  Co.  v.  Brown, 
77  Miss.  338,  28  So.  949;  Reed  v.  Yazoo, 
etc.,  R.   Co.,  94   Miss.  639,  47   So.   670. 

Contributory  negligence  is  no  defense 
to  a  suit  for  wanton  negligent  injury  to 
a  street  railway  passenger.  Harrell  v. 
Columbia  Elect.  St.  R.,  etc.,  Co.,  71  S.  E. 
359,   89    S.    C.    97. 

A  motorman  who  realizes  the  helpless 
condition  and  peril  of  an  intending  pas- 
senger asleep  on  the  track  at  a  station  in 
time  to  avoid  injuring  him,  but  recklessly 
runs  over  him,  is  guilty  of  wanton  neg- 
ligence rendering  his  employer  liable. 
Tempter  v.  Joplin,  etc.,  R.  Co.,  131  Pac. 
592,  89  Kan.  374. 

If  a  brakeman  sees  a  passenger's  hand 
in  a  dangerous  position,  and  closes  the 
door  on  it  regardless  of  consequences, 
the  passenger's  negligence  will  not  re- 
lieve the  company  from  liability.  Texas, 
etc.,  R.  Co.  V.  Overall,  82  Tex.  247,  18 
S.  W.  142. 

8.  Carrier  not  liable  for  injuries  to  pas- 
senger received  in  fight  with  brakeman. 
— Arnold  v.  Atchison,  etc.,  R.  Co.,  106 
Pac.    43,   81   Kan.    530. 

9.  Whether  passenger  is  guilty  of  con- 
tributory negligence  depends  on  circum- 
stances surrounding  him. — Illinois  Cent. 
R.  Co.  V.  Daniels,  96  Miss.  314,  50  So. 
721,  27  L.  R.  A.,   N.   S.,  128. 

10.  Passenger  required  to  exercise  or- 
dinary or  reasonable  care. — United  States. 
— Mackoy  v.  Missouri  Pac.  R.  Co.,  18 
Fed.   236. 


Illinois. — Keokuk  Northern  Line  Packet 
Co.  V.  True,  88  111.  608;  West  Chicago, 
etc.,  R.  Co.  V.  Home,  100  111.  App.  259, 
affirmed  197  111.  250,  64  N.  E.  331. 

Indiana. — Jeflersonville  R.  Co.  v.  Hen- 
drick,  26  Ind.  228;  Cleveland,  etc.,  R.  Co. 
V.  Hadley,  170  Ind.  204,  83  N.  E.  1025, 
16  Am.  Sz:  Eng.  Ann.  Cas.  1,  16  L.  R.  A., 
N.   S.,^  527,  rehearing  denied  84  IN.   E.  13. 

Louisiana. — Clerc  v.  Morgan's,  etc.,  R. 
Co.,  107  La.  370,  31  So.  886,  90  Am.  St. 
Rep.   319.- 

Maryland. — Topp  v.  United,  etc..  Elect. 
Co.,   99   Md.   630,   59  Atl.   52; 

Minnesota. — Smith  v.  Paul,  etc.,  R.  Co., 
32  Minn.  1,  18  N.  W.  827,  50  Am.  Rep.  550; 
Farrell  v.  Great  Northern  R.  Co.,  Ill  N. 
W.  388,  100  Minn.  361,  9  L.  R.  A.,  N. 
S.,  1113. 

Ohio. — Interurban  R.,  etc.,  Co.  v.  Han- 
cock, 78  N.  E.  964,  75  O.  St.  88,  6  L.  R. 
A.,  N.  S.,  997,  8  Am.  &  Eng.  Ann.  Cas. 
1036. 

'South  Carolina. — Carroll  v.  Charleston, 
etc.,  R.  Co.,  65  S.  C.  378,  43  S.  E.  870; 
McLean  v.  Atlantic,  etc.,  R.  Co.,  81  S. 
C.  100,  61  S.  E.  900,  1071,  18  L.  R.  A., 
N.   S.,   763. 

Texas. — Houston,  etc.,  R.  Co.  v.  Gor- 
bett,  49  Tex.  573;  Houston,  etc.,  R.  Co. 
V.  Leslie,  57  Tex.  83;  International,  etc., 
R.  Co.  V.  Hassell,  63  Tex.  256,  50  Am. 
Rep.  535;  St.  Louis,  etc.,  R.  Co.  v.  Fin- 
ley,  79  Tex.  85,  15  S.  W.  366;  Conwill  v. 
Gulf,  etc.,  R.  Co.,  85  Tex.  96,  19  S.  W. 
1017;  Gulf,  etc.,  R.  Co.  v.  Rowland,  90 
Tex.  365,  38  S.  W.  756;  St.  Louis,  etc., 
R.  Co.  V.  Ricketts,  96  Tex.  68,  70  S.  W. 
315;  Texas,  etc.,  R.  Co.  v.  Cole,  66  Tex. 
562,   1   S.  W.  629; 

Virginia. — Pendleton  v.  Richmond,  etc., 
R.    Co.,    104   Va.    813,    52    S.    E.    574. 

A  passenger  is  as  much  bound  to  use 
reasonable  care  to  avoid  injury  as  the 
carrier  is  to  use  the  greatest  degree  of 
care  to  save  the  passenger  from  harm. 
Rehearing  83  N.  E.  1025,  denied.  Cleve- 
land, etc.,  R.  Co.  v.  Hadley,  84  N.  E. 
13,  170  Ind.  204,  82  N.  E.  1025,  16  Am. 
&  Eng.  Cas.  1,  16  L.  R.  A.,  N.  S.,  527. 

It  is  the  duty  of  a  passenger  in  an  ele- 
vator to  use  ordinary  care  to  keep  from 
being  hurt.  Becker  v.  Lincoln  Real  Es- 
tate,  etc.,  Co.,   174  Mo.   246,  73   S.  W.   581. 
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prevented  the  consequences  of  the  carrier's  negligence,  the  carrier  can  not  be 
held  liable  therefor.^i  But  it  is  not  necessary,  in  order  that  a  passenger  may 
recover  for  injuries  caused  by  the  negligence  of  the  carrier,  that  he  should  have 
exercised  extraordinary  diligence. ^^  The  limit  of  the  passenger's  obligation  in 
avoiding  injufy  is  ordinary  care.^^  The  rule  requiring  ordinary  care  on  the 
part  of  a  passenger  has  been  embodied  in  the  statute  law  of  some  states.^*  But 
by  a  Nebraska  statute  railroad  companies  are  made  liable  for  injuries  to  pas- 
sengers, except  where  the  injury  was  due  to  the  passenger's  "criminal  negli- 
gence." 1®    The  ordinary  care  which  a  passenger  is  required  to  exercise  has  been 


11.  Carrier  not  liable  if  passenger  could 
have  prevented  injury  by  exercising  ordi- 
nary care. — Atlantic,  etc.,  R.  Co.  v.  John- 
son, 135  Ga.  483,  54  S.  E.  91;  Southern 
R.  Co.  V.  Cunningham,  123  Ga.  90,  50  S. 
E.  979;  Southern  R.  Co.  v.  Barfield,  115 
Ga.  724,  43  S.  E.  95;  Northern  Cent.  R. 
Co.  V.  State,  31  Md.  357,  100  Am.  Dec.  69. 

A  passenger  is  bound  to  use  ordinary 
care  to  avoid  injury,  and,  if  by  failure  to 
do  so  he  directly  contributes  to  the  in- 
jury, he  can  not  recover.  Jeffersonville 
R.  Co.  V.  Hendrick,  26  Ind.  328;  Central 
R.   Co.  V.   Smith,   74  Md.   212,   21  Atl.  706. 

To  render  a  carrier  liable  for  injuries 
to  a  passenger,  the  carrier's  negligence 
must  have  mediately  or  immediately  pro- 
duced the  injuries,  and  the  passenger 
must  have  been  free  of  any  want  or  or- 
dinary care  and  prudence  directly  con- 
tributing to  the  injuries.  Jacksonville, 
St.  R.  Co.  V.  Chappell,  21  Fla.  175. 

A  carrier,  though  far  more  than 
slightly  negligent  and  far  from  using  ex- 
traordinary diligence  in  its  care  for  a 
passenger  may  absolve  itself_  from  liabil- 
ity for  injuries  received  by  him  by  show- 
ing that  when  he  was  endangered  by  its 
negligence  he  could  have  avoided^  the 
consequences  by  the  exercise  of  ordinary 
care.  Central  R.  Co.  v.  Thompson,  76 
Ga.   770. 

Where  the  plaintiff  in  an  action  for 
damages  does  not  prove  his  case  as  laid 
in  his  petition,  but,  on  the  contrary,  af- 
firmatively shows  that  he  could,  by  the 
exercise  of  ordinary  care,  have  avoided 
injury,  and  that  the  injury  was  not  really 
attributable  to  the  alleged  negligence  of 
the  company,  a  verdict  for  the  plaintiff 
should  be  set  aside.  Southern  R.  Co.  v. 
Barfield,   115    Ga.   734,   43   S.    E.   95. 

12.  Passenger  not  required  to  exercise 
extraordinary  diligence. — Macon,  etc.,  R. 
Co.  V.  Moore,  108  Ga.  84,  33  S.  E.  889. 

13.  Limit  of  passenger's  obligation  in 
avoiding  injiuy  is  ordinary  care. — Indiana. 
—Cleveland,  etc.,  R.  Co.  v.  Hadley,  170 
Ind.  204,  82  N.  E.  1025,  16  Am.  &  Eng. 
Ann.  Cas.  1,  16  L.  R.  A.,  N.  S.,  527,  re- 
hearing denied  84  N.  E.  13. 

Louisiana. — Clerc  v.  Morgan's  etc.,  R. 
Co.,  31  So.  886,  107  La.  370,  90  Am.  St. 
Rep.   319. 

Maryland. — Topp  v.  United,  etc..  Elect. 
Co.,    59   Atl.    52,    99    Md.    630. 

New  York. — Sheridan  v.  Brooklyn,  etc.. 


R.    Co.,   36   N.  Y.   39,   34   How.   Prac.   217, 
93  Am.   Dec.  490. 

South  Carolina. — Carroll  v.  Charleston, 
etc.,  R.   Co.,  43  S.   E.  870,  65  S.  C.  378. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Fos- 
ter, 46  Tex.  Civ.  App.  517,  103  S.  W.  194, 
affirmed  in  102  Tex.  591,  no  op.;  Houston, 
etc.,  R.  Co.  V.  Gorbett,  49  Tex.  573;  Hous- 
ton, etc.,  R.  Co.  V.  Leslie,  57  Tex.  83; 
International,  etc.,  R.  Co.  v.  Hassell,  62 
Tex.  256,  50  Am.  Rep.  535;  St.  Louis,  etc., 
R.  Co.  V.  Finley,  79  Tex.  85,  15  S.  W.  366; 
Conwill  V.  Gulf,  etc.,  R.  Co.,  85  Tex.  96, 
19  S.  W.  1017;  Gulf,  etc.,  R.  Co.  i/.  Row- 
land, 90  Tex.  365,  38  S.  W.  756,  reversing 
35  S.  W.  31;  St.  Louis,  etc.,  R.  Co.  v. 
Ricketts,  96' Tex.  68,  70  S.  W.  315. 

A  passenger  is  bound  to  exercise  ordi- 
nary care  only  for  his  personal  safety, 
and  not  to  do  any  possible  thing  which, 
in  the  exercise  of  ordinary  care,  does  not 
occur  to  him  or  seem  feasible.  West  Chi- 
cago, etc.,  R.  Co.  V.  Home,  100  111.  App. 
359,  judgment  affirmed  in  64  N.  E.  331, 
197    111.    250. 

A  passenger  on  a  railway  train  has  a 
right  to  confidently  rely  on  the  care  and 
watchfulness  of  the  carrier  to  make  all 
things  safe  for  his  transportation  with  its 
necessary  incidents,  and  while  passively 
submitting  himself  to  the  carrier's  care 
during  the  journey,  and  while  entering 
upon  or  leaving  its  cars  in  the  usual 
place  and  ordinary  time  and  manner,  he 
is  not  to  be  deemed  guilty  of  negligence 
unless  knowledge  of  a  defect  or  peril  is 
thrust  upon  him,  and  he  then  fails  to  use 
ordinary  care  to  avoid  injury.  Ohio,  etc., 
R.  Co.  V.  Stansberry,  33  N.  E.  318,  133 
Ind.  533. 

14.  Under  the  Georgia  statute,  Code  of 
1882,  §  2972,  the  plaintiff  can  never  re- 
cover in  an  action  for  personal  injuries 
no  matter  what  the  negligence  of  the  de- 
fendant may  be,  short  of  actual  wanton- 
ness when  the  proof  shows  that  he  could, 
by  ordinary  care,  after  the  negligence  of 
the  defendant  began  or  was  existing, 
have  avoided  the  consequences  to  himself 
of  that  negligence.  Americus,  etc.,  R. 
Co.  V.  Luckie,  87  Ga.  6,  13  S.  E.  105. 

15.  Rule  under  Nebraska  statute. — 
Comp.   St.   c.   72,  art.   1,  §  3. 

Under  this  statute  the  term  "criminal 
negligence"  means  "gross  negligence," 
such  as  amounts  to  reckless  disregard  of 
one's   own   safety,   and  a   willful   indiffer- 
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defined  to  be  such  care  as  persons  of  ordinary  prudence  and  intelligence  would 
exercise  under  the  same  circumstances.^^  A  carrier  is  not  responsible  for  in- 
juries which  were  the  proximate  result  of  a  passenger's  negligent  failure  to 
use  his  natural  senses  for  his  own  safety."  Slight  negligence  on  a  passenger's  part 
is  not  incompatible  with  due  and  ordinary  care.^^  But  the  negligence  that  will 
preclude  a  passenger  from  recovering  for  personal  injuries  need  not  amount 
to  rashness. 1^  The  degree  of  care  which  may  be  termed  ordinary  care  varies 
according  to  the  more  or  less  threatening  circumstances. ^'^  The  character  of  the 
train  and  its  method  of  operation,  known  to  the  plaintiff,  are  circumstances  for 
the  consideration  of  the  jury  in  determining  whether  he  exercised  ordinary  care 
or  not.  But  a  request  to  charge  which  would  make  the  exercise  of  ordinary 
care  on  the  part  of  a  passenger  dependent  entirely  on  what  was  usual  or  cus- 
tomary with  the  railroad,  without  reference  to  his  knowledge  of  it,  or  to  the 
circumstances  of  the  particular  case,  is  properly  refused. ^^  But  it  has  been  held 
that  railroad  passengers  are  presumed  to  know  the  every  day  incidents  of  rail- 
way travel,  and  that  it  can  not  be  expected  that  they  will  be  treated,  or  put  under 
restraint,  as  if  they  were  children. ^2  And  a  street  car  passenger,  familiar  with 
the  railway  at  the  place  of  the  accident  and  the  operation  of  cars  there,  is  bound 
to  avail  himself  of  such  knowledge. ^^ 

Care  Required  of  Passengers  on  Mixed  Trains. — A  passenger  on  a  mixed 
train  must  exercise  care  commensurate  with  the  increased   dangers   ordinarily 


ence  to  the  consequences  liable  to  follow. 
Omaha,  etc.,  R.  Co.  v.  Chollette,  33  Neb. 
143,  49  N.  W.  1114;  Chicago,  etc.,  R.  Co. 
■V.  Landauer,  36  Neb.  642,  54  N.  W.  976; 
Chicago,  etc.,  R.  Co.  v.  Winfrey,  67  Neb. 
13,  03  N.  W.  536.  See,  also,  Clark  v. 
Zarniko,  106  Fed.  607,  45  C.  C.  A.  494. 

16.  Ordinary  care  defined. — Chesa- 
peake, etc.,  R.  Co.  V.  Robinson,  135  Ky. 
S50,  133  S.  W.  308;  Pomroy  v.  Bangor, 
etc.,  R.  Co.,  103  Me.  497,  67  Atl.  561. 

A  passenger  must  exercise  such  care 
for  his  own  safety  as  may  be  reasonably 
expected  of  a  person  of  ordinary  pru- 
dence situated  as  he  was.  Illinois  Cent. 
R.  Co.  V.  Dallas,  150  S.  W.  536,  150  Ky. 
442. 

The  rule  for  determining  whether  a 
passenger  has  failed  to  exercise  the 
proper  degree  of  care  is  whether  a  per- 
son of  ordinary  prudence,  in  the  same  sit- 
uation and  having  the  knowledge  pos- 
sessed by  the  passenger,  would  have 
done  the  alleged  negligent  act.  Clerc  v. 
Morgan's,  etc.,  R.  Co.,  31  So.  886,  107  La. 
370,  90  Am.  St.  Rep.  319. 

17.  Passenger  must  use  his  natural 
senses  for  his  own  safety. — Fraser  v.  Cal- 
ifornia, etc.,  R.  Co.,  146  Cal.  714,  81 
Pac.  29. 

Though  a  passenger  on  a  railroad  train 
has  the  right  to  rely  upon  the  perform- 
ance by  the  carrier  of  its  duty  to  exer- 
cise the  utmost  degree  of  care  and  skill 
which  human  foresight  and  prudence  can 
suggest,  he  is  not  thereby  relieved  from 
the  duty  of  using  his  own  senses  of  sight, 
hearing,  and  perception.  Judgment  34  N. 
Y.  S.  1073,  89  Hun  75,  reversed.  Piper  v. 
New  York,  etc.,  R.  Co.,  50  N.  E.  851,  156 
N.  Y.  324,  41  L.  R.  A.  724,  66  Am.  St.  Rep. 
560. 


18.  Slight  negligence  not  incompatible 
with  due  and  ordinary  care. — Chicago 
City  R.  Co.  V.  Dinsmore,  162  111.  658,  44 
N.  E.  887;  Houston,  etc.,  R.  Co.  v.  Gor- 
bett,  49  Tex.  573. 

19.  Negligence  that  will  preclude  re- 
covery need  not  amount  to  rashness. — 
Galena,  etc.,  R.  Co.  v.  Fay,  16  111.  558,  63 
Am.  Dec.  323. 

But  in  Nebraska  it  has  been  held  that 
contributory  negligence  on  the  part  of  a 
passenger,  which  will  avoid  a  recovery, 
must  be  an  act  committed  under  such 
circumstances  as  to  make  it  obviously 
perilous  and  to  show  a  willful  disregard 
of  the  danger.  Chicago,  etc.,  R.  Co.  v. 
Winfrey,  93  N.  W.  536,  67  Neb.  13. 

20.  What  amounts  to  ordinary  care 
varies  according  to  circumstances. — West 
Chicago,  etc.,  R.  Co.  v.  Manning,  170  111. 
417,  48  N.  E.  958,  affirming  70  111.  App. 
239. 

"It  is  not  the  least  degree  of  fault  on 
the  part  of  plaintiff  that  will  prevent  him 
from  a  recovery;  but  it  must  be  such  a 
degree  as  to  amount  to  a  want  of  ordi- 
nary or  reasonable  care  on  his  part,  un- 
der the  circumstances  at  the  time  of  the 
injury."  Houston,  etc.,  R.  Co.  v.  Leslie, 
57  Tex.  83,  quoting  Houston,  etc.,  R.  Co. 
V.   Gorbett,  49  Tex.  573. 

21.  Circumstances  to  be  conisdered  in 
determining  whether  passenger  exercised 
ordinary  care. — Southern  R.  Co.  v.  Cun- 
ningham, 1»3  Ga.  90,  50  S.  E.  979. 

22.  Passengers  presumed  to  know 
every-day  incidents  of  railway  travel. — 
Mitchell  V.  Chicago,  etc.,  R,  Co.,  51  Mich. 
236,  16  N.  W.  388,  47  Am.  Rep.  566. 

23.  Passenger  bound  to  avail  himself 
of  knowledge  as  to  railway  and  operation 
of  cars. — Elliott  v.  Wilmington  City  R. 
Co.   (Del.),  6   Pen.  570,  73  Atl.   1040. 
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incident  to  the  management  of  such  trains,  but  he  is  entitled  to  have  his  con- 
duct determined  in  reference  to  such  trains  when  properly  managed,  and  he  is 
not  required  to  anticipate  extraordinary  dangers  incident  to  the  carrier's  neg- 
ligence.^* 

Care  Required  of  Passengers  on  Freight  Trains. — The  discomforts  and 
dangers  naturally  incident  to  travel  by  rail  are  greater  on  freight  than  on  pas- 
senger trains,  and  call  for  a  correspondingly  higher  degree  of  care  on  the  part 
of  passengers.^® 

§§  2696-2699.  Care  Required  of  Children  and  Others  under  Disabil- 
ity— §  2696.  Children. — A  child  is  not  bound  to  the  same  degree  of  care  and 
prudence  as  an  adult,  his  capacity  being  the  measure  of  his  responsibility ;  2« 
but  to  entitle  him  to  recover  from  a  carrier  for  personal  injuries  received  while 
a  passenger,  he  must  have  acted  with  reasonablg  care  and  diligence  for  one  of 
his  years ;  ^^  that  is,  with  such  care  and  caution  as  might  have  been  reasonably 
expected  from  one  of  his  age,  experience  and  intelligence.^®  A  passenger  seven- 
teen years  of  age  should  not  be  treated,  with  respect  to  her  duty  to  care  for  her 
own  safety,  as  a  child  of  tender  years,  but  as  a  person  who  is  presumptively 
chargeable  with  the  exercise  of  the  ordinary,  discretion  possessed  by  young  per- 
sons of  her  class  and  condition. ^^  But  a  passenger  who  is  between  sixteen  and 
seventeen  years  of  age  is  not  chargeable  with  knowledge  of  the  seating  capacity 
of  cars.^°  In  Ohio  and  Texas  the  contributory  negligence  of  a  parent  can  not 
be  imputed  to  a  child,  so  as  to  defeat  a  recovery  against  a  carrier  for  injuries 
to  the  child  resulting  from  the  carrier's  negligence.*^ 

§  2697.  Intoxicated  Persons. — The  intoxication  of  a  passenger  does  not 
per  se  constitute  contributory  negligence, ^^  and  is  immaterial  as  affecting  his 
right  to  recover  for  injuries  resulting  from  the  negligence  of  the  carrier,  un- 


24.  Care  required  of  passengers  on 
mixed  trains. — Suttle  v.  Southern  R.  Co., 
150  N.   C.  668,  64  S.   E.  778. 

25.  Care  reqviired  of  passengers  on 
freight  trains. — Harris  v.  Hannibal,  etc., 
R.  Co.,  89  Mo.  233,  1  S.  W.  325,  58  Am. 
Rep.  111. 

26.  The  responsibility  of  a  child  meas- 
ured by  his  capacity. — Philadelphia  City 
Pass.  R.  Co.  V.  Hassard,  75  Pa.  367. 

27.  Child  must  exercise  reasonable 
care  and  diligence  for  one  of  his  years. 
— Ridenhour  v.  Kansas  City  Cable  R. 
Co.,  102  Mo.  270,  14  S.  W.  760,  affirming 
13  S.  W.  889;  Muehlhausen  v.  St.  Louis 
R.    Co.,   91    Mo.    332,    2   S.   W.    315. 

In  an  action  to  recover  for  injuries  to 
a  minor  it  is  proper  to  instruct  that  the 
degree  of  diligence  which  the  law  re- 
quires of  him  is  that  care  which  would 
reasonably  be  expected  of  one  of  his  age 
and  capacity.  Georgia,  etc.,  R.  Co.  v. 
Watkins,  97   Ga.  381,  24  S.  E.  34. 

28.  Little  Rock  Tract.,  etc.,  Co.  v.  Nel- 
son, 66  Ark,  494,  52  S.  W.  7;  Sly  v. 
Union  Depot  R.  Co.,  134  Mo.  681,  36  S. 
W.  235;  Kambour  v.  Boston,  etc..  Rail- 
road (N.  H.),  86  Atl.  624.      • 

29.  East  Tennessee,  etc.,  R.  Co.  v. 
Hughes,  92  Ga.  388,  17  S.  E.  949.  See, 
also,  Central  R.,  etc.,  Co.  v.  Phillips,  91 
Ga.   526,   17   S.   E.   952. 

30.  Not  chargeable  with  knowledge  of 
seating  capacity  of  cars. — Farnon  v.  Bos- 
ton, etc.,  R.  Co.,  180  Mass.  212,  63  N.  E. 
254. 


31.  Negligence  of  parent  can  not  be  im- 
puted to  child. — Ohio. — Cleveland,  etc., 
R.  Co.  V.  Manson,  30  O.  St.  451. 

Texas. — Allen  v.  Texas,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  27  S.  W.  943;  Texas, 
etc.,  R.  Co.  V.  Kingston,  30  Tex.  Civ. 
App.  24,  68  S.  W.  518,  affirmed  in  95  Tex. 
688,  no  op.;  G.,  H.  &  H.  R.  Co.  v.  iloore, 
59  Tex.  64;  Williams  v.  T.  &  P.  R.  Co.,  60 
Tex.  305;  Northern  Texas  Tract.  Co.  v. 
Roye,  38  Tex.  Civ.  App.  601,  86  S.  W. 
621,  affirmed  in  101  Tex.  651,  no  op.  See 
also,  Texas  Cent.  R.  Co.  v.  Stewart,  1 
Tex.  Civ.  App.  642,  30  S.  W.  962,  affirmed 
in  93  Tex.  673,  no  op. 

32.  Intoxication  does  not  per  se  con- 
stitute contributory  negligence. — Kansas, 
etc.,  R.  Co.  V.  Davis,  83  Ark.  217,  103  S. 
W.  603;  Louisville,  etc.,  R.  Co.  v.  Deason, 
29   Ky.  L.   Rep.  1259,  96  S.  W.  1115. 

The  mere  fact  that  a  passenger  at  the 
time  he  was  injured  was  intoxicated  is 
not  in  itself  evidence  of  contributory 
negligence.  Trumbull  v.  Erickson,  38  C. 
C.  A.  536,  97  Fed.   891. 

Since  the  intoxication  of  a  plaintiff  at 
the  time  he  received  a  personal  injury  is 
not  negligence  as  a  matter  of  law,  where 
plaintiff  alleged  that  the  injury  was 
cased  by  his  being  pushed  from  defend- 
ant's street  car  by  the  conductor,  an  in- 
struction that  he  could  not  recover  if  he 
was  intoxicated  was  erroneous.  King- 
ston V.  Fort  Wayne,  etc.,  R.  Co.,  70  N.  W. 
315,  112  Mich.  40,  40  L.  R.  A.  131;  S.  C, 
74   N.  W.  230. 
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less  it  contributed  to  the  injury,^*  and  was  the  proximate  cause  thereof.^*  But 
voluntary  intoxication  does  not  relieve  a  passenger  from  the  duty  of  exercising 
reasonable  care,^^  ^nd  is  a  circumstance  to  be  considered  in  determining  whether 
the  passenger,  by  his  own  conduct,  brought  the  injury  on  himself.^*  If  the  in- 
toxication of  the  passenger  contributed  to  his  injury,^''  and  was  the  proximate 
cause  thereof,^*  he  can  not  recover.  But  where  a  railroad  company  accepts  an 
unattended  passenger  who  is  so  drunk  as  to  be  unable  to  take  care  of  himself, 
and  has  knowledge  of  such  condition  when  it  accepts  him  as  a  passenger,  the 
question  of  contributory  negligence  can  not  arise  when  he  is  injured.^^ 

§  2698.  Blind  Persons. — The  care  to  be  observed  by  one  who  is  blind, 
traveling  alone  on  railroad  trains,  is  greater  than  that  required  of  one  without 
such  infirmity.*"  But  the  fact  that  a  passenger,  killed  by  coUision  with  another 
train,  was  almost  blind,  and  was  traveling  unattended,  does  not  make  him  charge- 
able with  contributory  negligence,  in  that,  even  if  sight  would  have  enabled  him 


33.  Intoxication  immaterial  unless  it 
contributed  to  injury  and  was  the  proxi- 
mate cause  thereof. — Arkansas. — Midland 
Valley  R.  Co.  v.  Hamilton,  84  Ark.  81, 
104  S.  W.  540,  so  held  where  the  passen- 
ger was  injured  by  being  thrown  from 
the  train. 

Illinois. — ^Wilcke  v.  Henrotin,  341  111. 
169,    89   N.    E.    329. 

New  York. — Milliman  v.  New  York, 
etc.,  R.  Co.,  4  Hun  409,  6  Thomp.  &  C. 
585,  affirmed  in  66  N.  Y.  643. 

Washington. — Rangenier  v.  Seattle 
Elect.   Co.,   52  Wash.  401,  100  Pac.  843. 

Where  an  injury  to  a  passenger  is  due, 
not  to  his  drunken  condition,  but  to  the 
carrier's  breach  of  duty,  the  carrier  is  lia- 
ble. Cincinnati,  etc.,  R.  Co.  v.  Cooper,  22 
N.  E.  340,  120  Ind.  469,  6  L.  R.  A.  341,  16 
.  Am.   St.  Rep.  334. 

In  a  suit  by  a  passenger  for  personal 
injuries  resulting  from  the  derailment  of 
a  train  the  fact  that  he  was  intoxicated 
would  not  affect  his  right  to  recover  if 
his  condition  did  not  contribute  to  his 
injury  or  to  the  degree  of  it,  nor  should 
it  count  against  him  as  disqualifying  him 
to  avoid  the  consequences  of  the  car- 
rier's negligence  if  the  circumstances 
were  such  that  a  prudent  sober  man  could 
not  have  avoided  them  by  the  exercise  of 
ordinary  diligence.  Central  R.,  etc.,  Co. 
V.   Phinazee,   93   Ga.  488,  31   S.   E.   66. 

That  a  street  car  passenger  was  intoxi- 
cated would  not  prevent  a  recovery  for 
injuries  caused  by  derailment;  his  intoxi- 
cation not  contributing  thereto.  Coburn 
V.  Moline,  etc.,  R.  Co.,  90  N.  E.  741,  343 
111.  44S. 

34.  Davis  v.  Oregon,  etc.,  R.  Co.,  8 
Ore.   172. 

If  the  voluntary  intoxication  of  a  pas- 
senger was  well  known  to  the  carrier's 
servants,  and  their  act  was  the  direct  and 
a  proximate  cause  of  the  injury,  the  car- 
rier is  liable.  Black  v.  New  York,  etc.,  R. 
Co.,  79  N.  E.  797,  193  Mass.  448,  7  L.  R. 
A.,  N.  S.,  148,  9  Am.  &  Eng.  Ann.  Cas. 
485. 

35.  Intoxication  does  not  relieve  from 


duty     of     exercising     reasonable     care. — 

Wilcke  V.  Henrotin,  241  111.  169,  89  N.  E. 
329;  Missouri  Pac.  R.  Co.  v.  Evans,  71 
Tex.  361,  368,  9  S.  W.  335,  1  L.  R.  A.  476. 
But  in  Washington,  in  an  action  against 
a  street  car  company  for  wrongful 
death  resulting  from  defendant's  al- 
leged negligence  in  setting  down  decedent 
from  its  train  while  intoxicated  at  an  un- 
safe place,  an  instruction  assuming  that 
acts  which  would  be  negligence  if  com- 
mitted by  sober  persons  are  also  negli- 
gence when  committed  by  an  intoxicated 
one  was  held  to  be  erroneous.  Sullivan 
V.  Seattle  Elect.  Co.,  86  Pac.  786,  44 
Wash.   53. 

36.  Intoxication  should  be  considered 
in  determining  whether  passenger 
brought  injury  on  himself. — Trumbull  v. 
Erickson,  97  Fed.  891,  38  C.  C.  A.  536; 
Kansas,  etc.,  R.  Co.  v.  Davis,  83  Ark.  317, 
103  S.  W.  603;  Milliman  v.  New  York, 
etc.,  R.  Co.,  4  Hun  409,  6  Thomp.  &  C. 
585,  affirmed  66  N.  Y.  642. 

37.  If  intoxication  contributed  to  in- 
jury,    and     was     the     proximate     cause 

thereof,     passenger     can    not    recover 

Kean  v.  Baltimore,  etc.,  R.  Co.,  61  Md. 
154,  19  Am.  &  Eng.  R.  Cas.  821;  Milli- 
man V.  New  York,  etc.,  R.  Co.,  66  N.  Y. 
642;  Chicago,  etc.,  R.  Co.  v.  Bell,  70  111. 
103;  Illinois  Cent.  R.  Co.  v.  Hutchinson, 
47  111.  408;  Maguire  v.  Middlesex  R.  Co., 
115   Mass.   239. 

38.  Black  v.  New  York,  etc.,  R.  Co., 
193  Mass.  448,  79  N.  E.  797,  7  L.  R.  A.,  N. 
S.,  148,  9  Am.  &  Eng.  Ann.  Cas.  485. 

Where  a  drunken  passenger  is  put  off 
a_  train  at  a  place  where  he  could,  by  or- 
dinary care,  have  avoided  injury,  he  can 
not  recover  for  injuries  received  from 
following  the  train.  Missouri  Pac.  R. 
Co.  V.  Evans,  71  Tex.  361,  368,  9  S.  W. 
325,  1  L.  R.  A.  476. 

39.  Circumstances  precluding  question 
of  contributory  negligence  from  arising 
— Price  z.  St.  Louis,  etc.,  R.  Co.,  75  Ark. 
479,  88  S.  W.  575,  113  Am.  St.  Rep.  79. 

40.  Care   required   of   blind   persons 

Denver,  etc.,  R.  Co.  v.  Derry,  108  Pac. 
172,  47   Colo.   584,  27   L.   R.  A.,   N.   S.,  761. 
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to  escape,  his  blindness  was  not  the  proximate  cause  of  his  injury,  but  only  a 
condition  that  made  it  possible.*^ 

§  2699.  Persons  in  Feeble  Health. — Notice  to  a  railroad  conductor  that 
a  passenger  on  his  train  is  in  feeble  health  is  notice  to  the  corporation,  and  the 
omission  by  the  passenger  to  repeat  such  notice  to  another  conductor,  who  takes 
charge  of  the  train  before  the  end  of  the  journey,  does  not  constitute  contrib- 
utory negligence  precluding  a  recovery  for  injuries  resulting  from  the  passen- 
ger's being  obHged  to  walk  to  a  station  from  the  train,  which  did  not  stop  until 
it  had  passed  his  station.*  ^ 

§  2700.  Disobedience  of  Rules  or  Regulations  of  Carrier.— A  passen- 
ger must,  at  his  peril,  conform  to  the  reasonable  rules  and  regulations  of  the 
carrier  made  for  the  government  of  his  conduct,  and  of  which  he  has  knowl- 
edge, and  if  his  violation  of  such  a  rule  or  regulation  causes  or  proximately 
contributes  to  his  injury,  it  constitutes  such  contributory  negligence  as  to  pre-. 
Vent  recovery  against  the  carrier  for  the  negligence  of  the  latter.*^     But  a  pas- 


41.  St.  Louis,  etc.,  R.  Co.  v.  Maddry,  57 
Ark.  306,  31  S.  W.  472. 

42.  Facts  not  constituting  contribu- 
tory negligence  by  person  in  feeble 
health. — Foss  v.  Boston,  etc.,  R.  Co.,  66 
N.  H.  256,  21  Atl.  233,  11  L.  R.  A.  367,  49 
Am.  St.  Rep.  607. 

43.  Effect  of  disobedience  of  rules  or 
regulations  of  carrier. — United  States. — 
Chicago,  etc.,  R.  Co.  v.  Myers,  80 
Fed.  361;  Jencks  v.  Coleman,  2  Sumn. 
£21,  Fed.  Cas.  N.o.  7258;  New  Jersey 
Steamboat  Co.  v.  Brockett,  121  U.  S.  637, 
30  L.  Ed.  1049,  7  S.   Ct.  1039. 

Alabama. — Alabama,  etc.,  R.  Co.  v. 
Hawk,  72  Ala.  112,  47  Am.  Rep.  403;  Bir- 
mingham R.,  etc.,  Co.  V.  Yielding,  155 
Ala.  359,  30  R.  R.  R.  285,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  285,  46  So.  747;  Birming- 
liam  R.,  etc.,  Co.  v.  Stallings,  154  Ala. 
527,  39  R.  R.  R.  319,  53  Am.  &  Eng.  R. 
Cas.,  N.  S.,  319,  45  So.  650;  McCaulay  v. 
Tennessee,  etc.,  R.  Co.,  93  Ala.  356,  9  So. 
611. 

California. — Wright  v.  California  Cent. 
R.    Co.,    78    Cal.    360,    20    Pac.    740. 

Florida. — Florida,  etc.,  R.  Co.  v.  Hirst, 
30  Fla.  1,  11  So.  506,  16  L.  R.  A.  631, 
32  Am.  St.  Rep.  17;  South  Florida  R.  Co. 
V.  Rhodes,  25  Fla.  40,  5  So.  633,  3  E.  R. 
A.    733,    23   Am.    St.    Rep.    506. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Rielly, 
40  111.  App.  416;  Illinois  Cent.  R.  Co.  v. 
Whittemore,  43  111.  420,  92  Am.  Dec.  138; 
Lake  Shore,  etc.,  R.  Co.  v.  Kelsey,  180 
111.    530,    54    N.    E.    608. 

Iowa. — State  v.  Chovin,  7  Iowa  304; 
Weber  Co.  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  188,  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,    464,    84    N.    W.     1043. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Hinsdale,   38   Kan.   507,   16   Pac.   937. 

Maryland. — Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  377;  Baltimore,  City 
Pass.  R.  Co.  V.  Wilkerson,  30  Md.  334; 
Baltimore,  etc..  Turnpike  Road  v.  Cason, 
72  Md.  377,  30  Atl.  113;  State  v.  Lake 
Roland,  etc.,  R.  Co.  84  Md.  163,  34  Atl. 
1130. 


Massachusetts. — McDonough  v.  Boston 
Elevator  R.  Co.,  191  Mass.  509,  30  R.  R. 
R.  641,  43  Am.  &  Eng.  R.  Cas.,  N.  S., 
641,  78  N.  E.  141;  Tompkins  v.  Boston 
Elevated  R.  Co.,  201  Mass.  114,  33  R. 
R.  R.  487,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  48,  87  N.  E.  488,  30  L.  R.  A.,  N.  S., 
1063;  Sweetland  v.  Lynn,  etc.,  R.  Co.,  177 
Mass.  574,  59  N.  E.  443,  51  L.  R.  A.  783; 
Burus  V.  Boston  Elevated  R.  Co.,  183 
Mass.  96,  66  N.  E.  418;  Renaud  v.  New 
York,  etc.,  R.  Co.,  310  Mass.  553,  97  N. 
E.  98,  44  R.  R.  R.  633,  67  Am.  &  Eng. 
R.  Cas.,  N.  S.,  633,  38  L.  R.  A.,  N.  S., 
689;  Pike  v.  Boston  Elevated  R.  Co.,  192 
Mass.  426,  78   N.   E.   497. 

Missouri. — Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  22  Mo.  App.  60. 

Montana. — Doherty  v.  Northern  Pac.  R; 
Co.,  43  Mont.  294,  36  L.  R.  A.,  N.  S., 
1139,  41  R.  R.  R.  310,  64  Am.  &  Eng. 
R.    Cas.,   N.   S.,   310,   115   Pac.  410. 

North  Carolina. — Denny  v.  North  Car- 
olina R.   Co.,   133  N.   C.   340,  43  S.   E.  847. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Lohe, 
68  O.  St.  101,  8  R.  R.  R.  447,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  447,  67  N.  E.  161; 
Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26 
O.   St.   580. 

Pennsxlvania. — Drake  v.  Pennsylvania 
R.  Co.,  137  Pa.  353,  30  Atl.  994,  21  Am.' 
St.  Rep.  883;  Lake  Shore,  etc.,  R.  Co. 
V.  Rosenzweig,  113  Pa.  519,  6  .Ml.  54.o. 

Texas. — Houston,  etc.,  R.  Co.  v.  Stell, 
28  Tex.  Civ.  App.  380,  67  S.  W.  537,  7 
R.  R.  R.  722,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  723;  Houston,  etc.,  R.  Co.  v.  Moore, 
49  Tex.   31,   30  Am.   Rep.   98. 

J^crmont. — Harris  v.  Stevens,  31  Vt.  79, 
73   Am.    Dec.   337. 

Washington. — Kirk  v.  Seattle  Elect.  Co., 
58  Wash.  383,  3  R.  R.  R.  493,  60  Am.  & 
Eng.  R.  Cas.,  N.  S.,  493,  108  Pac.  604,  31 
L.  R.  A.,  N.  S.,  991,  Olson  .-'.  Northern 
Pac.  R.  Co.,  49  Wash.  636,  29  R.  R.  R. 
705,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  705, 
96    Pac.   150,    18   L.    R.   A.,   N.    S.,   209. 

IVest    Virginia. — Boston   v.    Chesapeake, 
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senger  can  not  be  charged  with  negligence  in  violating  a  rule  of  the  carrier,  un- 
less such  rule  was  brought  to  his  knowledge,  either  expressly  or  by  necessary 
implication.**  But  he  is  bound  to  obey  the  reasonable  regulations  of  the  car- 
rier, in  so  far  as  conditions  will  permit,  if  the  circumstances  are  such  that  he 
ought  to  have  had  notice  of  them.*^  Thus,  if  all  a  carrier's  cars  contain  printed 
regulations  made  for  the  protection  of  passengers,  and  a  passenger  who  has 
used  the  line  frequently,  and  can  read  is  injured  as  a  result  of  his  disobedience 
of  such  regulations,  he  is  guilty  of  contributory  negligence  precluding  his  re- 
covery, though  he  testifies  that  he  has  never  seen  the  regulations. ^^  But  a  pas- 
senger can  not  be  charged  with  knowledge  of  a  regulation,  where  it  had  not 
been  brought  expressly  to  his  knowledge,  and  had  not  been  published  or  posted,*'' 
or  had  been  posted  so  inconspicuously  as  to  make  it  improbable  that  it  would 
attract  his  attention.*^  If  a  passenger's  injuries  are  in  no  wise  traceable  to  his 
breach  of  the  carrier's  rules,  the  carrier  is  not  freed  from  liability.*^    And  where 


etc.,  R.  Co.,  36  W.  Va.  318;  Downey  v. 
Chesapeake,   etc.,  R.   Co.,   28  W.  Va.  732. 

Wisconsin. — Bass  v.  Chicago,  etc.,  R. 
Co.,    36    Wis.   450,    17   Am.    Rep.    495. 

Since  a  carrier  is  held  to  the  highest 
•degree  of  care  for  the  safety  of  its  pas- 
passengers  consistent  to  carrying  on 
its  business,  passengers,  in  order  to  be 
entitled  to  such  care,  are  bound  to  con- 
form to  all  reasonable  regulations  of  the 
■carrier  applicable  to  the  circumstances  in 
•question.  Renaud  v.  New  York,  etc.,  R. 
Co.,  210  Mass.  553,  97  N.  E.  98,  44  R.  R. 
R.   633,    67   Am.    &    Eng.    R.    Cas.,    N.    S., 

632,  38  ly.  R.  A.,  N.  S.,  689;  Downey  v. 
Chesapeake,   etc.,   R.   Co.,  28  W.   Va.   732. 

In  a  contract  for  transportation,  there 
is  an  implied  agreement  that  the  passen- 
ger will  obey  the  reasonable  rules  of  the 
carrier  and  where  the  passenger  pur- 
posely violates  such  a  rule,  and  is  thereby 
injured,  he  can  not  recover  damages 
from  the  carrier  in  an  action  on  such  a 
contract.  Cincinnati,  etc.,  R.  Co.  v.  Lohe, 
68  O.  St.  101,  8  R.  R.  R.  447,  31  Am. 
&  Eng.  R.   Cas.,  N.  S.,  447,  67  N.  E.  161. 

Parcels  in  street  cars  unaccompanied 
by  passenger. — If  an  accident  occur  in 
consequence  of  violating  a  regulation  of 
a  street  railway  company  which  prohib- 
its the  conveyance  of  baskets  or  parcels 
unaccompanied  by  a  passenger,  a  pas- 
senger participating  in  such  violation, 
and  so  sustaining  injury,  will  be  debarred 
from  recovering  therefor,  if  it  be  shown 
that  he  had  knowledge  of  the  regula- 
tion. Baltimore  City  Pass.  R.  Co.  v.  Wil- 
kerson,    30    Md.    234. 

44.  Violating  rule  not  negligence  un- 
less it  was  brought  to  passenger's  knowl- 
edge.— Armstrong  v.  Montgomery  St.  R. 
Co.,  123  Ala.  233,  26  So.  349;  Ft.  Wayne 
Tract.  Co.  V.  Hardendorf,  164  Ind.  403, 
72  N.  E.  593;  Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  553,  97  N.  E.  98,  44 
R.    R.    R.    633,    67   Am.    &   Eng.   R.    Cas., 

633,  38   L.   R.  A.,   N.   S.,   689. 

45.  Passenger  bound  to  obey  regula- 
tions if  under  circumstances  he  ought  to 
'i  ave  had  notice  of  them, — Judgment,  76 
111.  App.  613,  affirmed  in  Lake  Shore,  etc., 
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R.    Co.   V.   Kelsey,   180   111.   530,   54   N.   E. 
608. 

46.  Baltimore,  etc.,  Turnpike  Road  v. 
Cason,  73  Md.  377,  30  Atl.  113.  See,  also. 
State  V.  Lake  Roland,  etc.,  R.  Co.,  84 
Md.   163,   34  Atl.   1130. 

47.  When  passenger  can  not  be 
charged  with  knowledge  of  a  regulation. 
— Western,  etc.,  R.  Co.  v.  Herold,  74 
Md.    510,    22   Atl.    323,    14   L.    R.   A.   75. 

48.  Cutts  V.  Boston  Elevated  R.  Co., 
202   Mass.   450,   89   N.    E.   21. 

A  street  railway  company  posted  a 
notice  containing  the  rule  that  "all  per- 
sons entering  or  leaving  this  car  -yvhile  it 
is  in  motion  or  by  the  front  platform  do 
so  at  their  own  risk"  on  the  outside  of 
the  car,  below  the  windows  opening  onto 
the  platforms.  The  rule  was  set  out  in 
the  two  lower  lines  of  the  notice,  which 
in  all  consisted  of  five  lines,  and  was  at 
a  height,  above  the  floor,  between  the 
knee  and  the  waist  of  an  ordinary  man. 
It  would  not  be  seen  by  a  passenger  who 
went  immediately  into  the  car,  but  only 
by  a  passenger  on  the  platform,  and  as 
to  him  it  would  be  partly  hidden  by  the 
gate,  when  shut  across  it,  and  by  pas- 
sengers standing  in  front  of  it.  Held, 
that  the  rule  was  not  properly  posted. 
Cutts  V.  Boston  Elevated  R.  Co.,  89  N. 
E.   31,   202   Mass.   450. 

49.  Violation  of  rules  not  cause  of  in- 
jury.—New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  30  L.  Ed.  1049, 
7   S.    Ct.   1039. 

Where  the  injuries  to  a  passenger  on 
a  steamer  were  not  the  necessary  result 
of  his  being,  at  the  time,  on  a  part  of 
the  boat  where  he  had  no  right  to  be, 
and  were  directly  caused  by  the  improper 
conduct  of  the  carrier's  servants,  either 
while  acting  within  the  scope  of  their 
general  employment,  or  when  in  the  dis- 
charge of  special  duties  imposed  upon 
them,  he  was  not  precluded  from  claim- 
ing the  benefit  of  the  contract  for  safe 
transportation.  New  Jersey  Steamboat 
Co.  V.  Brockett,  121  U.  S.  637,  30  L.  Ed. 
1049,  7  S.  Ct.  1039. 

The    passenger    may   claim    protection 
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it  is  customary  for  passengers  to  disregard  a  rule  of  the  carrier,  a  breach  of  the 
rule  will  not  necessarily  bar  recovery.^" 

§  2701.  Violation  of  Conditions  in  Contract  of  Carriage. — A  passen- 
ger, whose  injuries  are  due  to  his  violation  of  conditions  in  his  contract  of  car- 
riage, has  no  right  of  action  against  the  carrier  for  such  injures. ^i  But  where 
a  clause  in  a  contract  or  ticket  provides  that  the  passenger  is  to  remain  in  a  par- 
ticular car  while  the  train  is  in  motion,  this  does  not  bar  him  from  recovering 
for  injuries  received  by  a  jerk  or  jolt,  while  the  train  was  not  moving  forward, 
and  while  he  was  not  in  the  place  designated.^  ^ 

§  2702.  Disregarding  Directions  or  Warning  of  Carrier's  Employees. 

— A  passenger  is  bound  to  obey  all  reasonable  orders  or  directions  of  the  car- 
rier intended  for  the  protection  of  passengers,  and  the  carrier  may  assume  that 
he  will  obey  them.  And  the  carrier  owes  him  no  duty  to  provide  for  his  safety 
when  acting  in  disobedience.  Therefore,  the  neglect  of  his  duty  by  a  passenger 
in  disregarding  the  reasonable  directions  or  warnings  of  an  employee  of  the 
carrier,  acting  within  the  scope  of  his  authority,  will,  in  the  absence  of  a  good 
reason  for  it,  prevent  his  recovery  for  an  injury  growing  out  of  it.^*  But  a 
passenger  will  not  be  precluded   from  recovering  from  a  carrier  in  an  action 


for  safe  transportation  in  respect  to  an 
injury  done  him  by  the  company's  serv- 
ants while  he  was  upon  a  part  of  the 
boat  other  than  that  to  which  he  was  re- 
stricted by  the  rule  or  regulation  printed 
on  his  ticket.  A  violation  of  such  a  rule 
gives  the  carrier  the  right  to  compel  him 
to  conform  to  its  regulation,  or,  upon  his 
refusing  to  do  so,  to  require  him  to  leave 
the  boat,  using,  in  either  case,  only  such 
force  as  the  circiimstances  reasonably 
justify.  New  Jersey  Steamboat  Co.  v. 
Brockett,  121  U.  S.  637,  30  L.  Ed.  1049, 
7    S.    Ct.    1039. 

50.  Effect  of  custom  to  disregard  rule. 
— Chicago,  etc.,  R.  Co.  v.  Lowell,  151  U. 
S.   309,  38   L.   Ed.    131,   14   S.   Ct.   281. 

A  railway  company  does  not  discharge 
its  entire  obligation  to  the  public  by  a 
notice  of  a  certain  requirement,  permit- 
ting the  requirement  to  be  generally  dis- 
regarded, and  then  proceeding  upon  the 
theory  that  every  one  is  bound  to  com- 
ply with  it;  if  the  custom  of  passengers 
to  disregard  a  rule  is  so  common  as  to 
charge  the  servants,  of  the  road  with 
notice  of  it,  it  is  either  their  duty  to  take 
active  measure  to  enforce  the  rule,  or 
to  so  manage  their  trains  as  to  render 
it  safe  to  disregard  it.  Chicago,  etc.,  R. 
Co.  V.  Lowell,  151  U.  S.  209,  38  L.  Ed. 
131,    14    S.    Ct.    381. 

51.  Effect  of  violation  of  conditions  in 
contract  of  carriage. — Texas,  etc.,  R.  Co. 
V.  Reeder,  170  U.  S.  530,  43  L.  Ed.  1134, 
18  S.  Ct.  705;  New  Jersey  Steamboat  Co. 
V.  Brockett,  121  U.  S.  637,  30  L.  Ed.  1049, 
7   S.   Ct.   1039. 

62.  Clause  requiring  passenger  to  oc- 
cupy certain  place  while  train  is  in  mo- 
tion.— Texas,  etc.,  R.  Co.  w.  Reeder,  170  U. 
S.    530,   42   L.    Ed.    1134,    18   S.    Ct.   705. 

A  clause  in  a  contract  for  the  carriage 
of  live  stock  providing  that  the  person 
in    charge    of   the    live   stock   covered   by 


the  contract  shall  remain  in  the  caboose 
car  attached  to  the  train  while  the  same 
is  in  motion,  does  not  deprive  the  per- 
son in  charge  of  the  stock  of  the  right 
to  attend  to  his  stock  whenever  the  train 
is  not  in  motion  whatever  may  have  been 
the  cause  of  its  stoppage,  and  whether 
the  same  occurred  at  a  station  or  not 
although  the  stipulation  is  intended  to 
permit  such  person  to  visit  the  stock 
cars  only  where  the  train  is  at  a  regular 
station.  Hence  where  the  drover  was  in- 
jured by  a  jar  or  jolt  occurring  while 
the  train  was  not  in  motion  it  was  held 
that  he  was  not  guilty  of  contributory 
negligence  or  barred  from  recovery  by 
the  clause  in  the  contract.  "By  the  word 
motion,"  said  the  court,  "as  here  used  is 
intended  that  continuous  movement  of 
the  cars  towards  their  destination  which 
is  commonly  understood  when  we  speak 
of  moving  trains  or  trains  in  motion." 
Texas,  etc.,  R.  Co.  v.  Reeder,  170  U.  S. 
530,    42   L.    Ed.    1134,    18    S.    Ct.   705. 

But  it  has  been  held  that  where  a  cat- 
tle shipper  riding  on  free  transportation 
agrees  to  remain  in  the  caboose  while 
the  train  is  moving,  to  get  off  only  when 
it  is  stationary,  and  not  to  get  on  freight 
cars,  he  must  ascertain  whether  he  has 
time  to  examine  his  stock  at  stopping 
places,  and  return  to  the  caboose  before 
the  train  proceeds.  Leslie  v.  Atchison, 
etc.,  R.  Co.,  82  Kan.  152,  107  Pac.  765,  27 
L.  R.  A.,  N.  S.,  646. 

53.  Passenger  can  not  recover  for  in- 
juries resulting  from  disregarding  direc- 
tions or  warning  of  carrier's  employee. 
— California. — Campbell  v.  Los  Angeles 
R.   Co.,  135  Cal.  137,  67  Pac.  50. 

Illinois. — Harvey  v.  Chicago,  etc.,  R. 
Co.,  221  111.  242,  77  N.  E.  569,  affirming 
116  111.  App.  507,  and  123  111.  App.  442; 
Ohio,  etc.,  R.   Co.  v.  Schiebe,  44  111.  460. 

Massachusetts. — Dodge    v.    Boston,    etc., 
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for  injuries  alleged  to  have  resulted  from  the  carrier's  negligence,  though  at  the 
time  of  the  injury  he  was  disobeying  a  reasonable  order  intended  for  his  safety, 
if  such  disobedience  did  not  cause  or  contribute  to  the  injury. s*  A  passenger's 
failure  to  heed  a  warning  which  he  did  not  hear,^^  or  did  not  understand,''^ 
does  not  constitute  contributory  negligence  which  will  preclude  a  recovery  from 
the  carrier,  even  though  it  contributed  to  cause  his  injury.  Since  a  person  rid- 
ing on  a  footboard  of  an  electric  street  car  is  not  required  to  anticipate  danger 
from  the  close  proximately  to  the  track  of  trolley  poles,  his  failure  to  listen 
for  warnings  by  the  conductor  to  watch  out  for  such  poles  does  not  render  him 
guilty  of  contributory  negligence.'''^  In  an  action  by  a  passenger  on  a  grip  car 
'for  injuries  caused  by  a  sudden  flying  back  of  a  brake  lever,  his  failure  to  obey 
the  gripman's  request  to  stand  back  was  held  not  to  be  negligence  per  se,  where 
the  car  was  crowded,  and  he  was  not  informed  of  the  danger.^^ 

§  2703.  Acts  by  Permission  or  Direction  of  Carrier's  Employees. — 

As  a  general  rule  a  passenger  is  not  guilty  of  contributory  negligence  in  obeying 
the  direction  or  acting  upon  the  permission  of  an  employee  of  the  carrier  acting 
within  the  scope  of  his  authority,  and  if  he  receives  injury  in  doing  so  the  car- 
rier is  liable,  even  if  it  appears  that  if  he  had  not  so  acted  he  would  have  es- 
caped injury.50     But  if  obedience  to  the  direction,  or  acting  upon  the  permis- 


Steamship  Co.,  148  Mass.  307,  19  N.  E. 
373,   3   L.    R.   A.    83,   13  Am.   St.   Rep.   541. 

Michigan. — Nieboer  v.  Detroit  Elect. 
Railway,   138   Mich.   486,   87   N.   W.   636. 

Minnesota. — Rolette  v.  Great  Northern 
R.   Co.,  91  Minn.  16,  97  N.  W.  431. 

Missouri. — Fulks  v.  St.  Louis,  etc.,  R. 
Co.,  Ill   Mo.   335,   19   S.  W.  818. 

Pennsylvania. — Rager  v.  Pennsylvania 
R.    Co.,    339    Pa.    335,    78    Atl.    837. 

Washington. — White  v.  Peninsular  R. 
Co.,  30  Wash.   133,   54  Pac.   999. 

West  Virginia. — Fisher  v.  West  Vir- 
ginia, etc.,  R.  Co.,  43  W.  Va.  183,  34  S. 
E.    570,   33   L.-  R.   A.   69. 

While  the  conductor  is  supreme  in  au- 
thority on  a  railway  train,  and  may  by 
force  compel  a  passenger  to  remain  in 
the  cars  provided  for  passengers,  yet  his 
duty  to  the  passenger  does  not  require 
him  to  do  so.  A  reijuest  is  sufficient; 
and,  if  unheeded,  and  an  injury  to  the 
passenger  results,  the  carrier  is  not  liable 
therefor.  Aufdenberg  v.  St.  Louis,  etc., 
R.    Co.,   133   Mo.   565,   34   S.   W.   485. 

Where  a  passenger,  after  being  warned 
by  the  conductor  not  to  do  so,  entered 
a  car  standing  at  the  usual  place  at  a 
station,  and  open  so  as  to  receive  pas- 
sengers, and  which  was  designed  for  the 
train  on.  which  he  was  about  to  leave, 
but  which  was  not  then  coupled  to  said 
train,  he  was  guilty  of  contributory  neg- 
ligence as  to  any  injury  sustained  by  him 
by  reason  of  boarding  said  car.  Tillett 
V.  Lynchburg,  etc.,  R.  Co.,  115  N.  C.  663, 
30  S.   E.  480. 

54.  Disobedience  of  order  to  preclude 
recovery  must  have  contributed  to  in- 
jury. —  Lawrenceburgh,  etc.,  R.  Co.  v. 
Montgomery,  7  Ind.  474;  Lafayette,  etc., 
R.    Co.   V.   Sims,   37   Ind.   59. 

55.  Passenger  not  affected  by  warning 
he  does  not  hear. — A  passenger  is  justi- 
fied in  taking  passage  on  a  crowded  ex- 


cursion train  where  defendant  does  not 
warn  persons  not  to  do  so;  and,  even 
though  such  warning  is  given,  he  is  not 
affected  by  it  if  he  did  not  hear  it.  Lynn 
V.  Southern  Pac.  Co.,  103  Cal.  7,  36  Pac. 
1018,   34   L.    R.    A.    710.- 

56.  Carrier  not  affected  by  warning  he 
does  not  understand. — Walter  v.  C.  D. 
&  M.   R.   Co.,  39   Iowa  33. 

57.  Failure  to  listen  for  warnings  of 
unanticipated  dangers  not  contributory 
negligence. — Elliott  v.  Newport  St.  R. 
Co.,  IS  R.  I.  707,  38  Atl.  338,  31  Atl.  694, 
33    L.    R.    A.    308. 

58.  Failure  to  obey  gripman's  request 
held  not  negligence  per  se  under  circum- 
stances.— Judgment,  77  111.  App.  143,  af- 
firmed in  West  Chicago,  etc.,  R.  Co.  v. 
Johnson,    180    III.   385,    54   N.    E.   334. 

59.  Acts  by  permission  or  direction  of 
carrier's  employees  not,  ordinarily,  con- 
tributory negligence.  —  United  States.  — 
Lehigh  Valley  R.  Co.  v.  Dupont,  64  C. 
C.  A.  478,  138  Fed.  840;  Eddy  v.  Wal- 
lace,  1   C.   C.   A.   435,   49   Fed.   801. 

Alabama.  —  Mobile,  etc.,  R.  Co.  v. 
Walsh,  146  Ala.  395,  40  So.  560;  Mont- 
gomery, etc.,  R.  Co.  V.  Stewart,  91  Ala. 
431,    8    So.    708. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep.  105; 
St.  Louis,  etc.,  R.  Co.  v.  Person,  49  Ark. 
183,  4  S.  W.  755;  St.  Louis,  etc.,  R.  Co. 
V.   Baker,   67   Ark.   531,   55   S.   W.   941. 

District  of  Columbia. — Jones  v.  Balti- 
more, etc.,  R.  Co.,  31  D.  C.  346. 

Georgia. — Southwestern  R.  Co.  v.  Sin- 
gleton, 67  Ga.  306;  Atlanta,  etc.,  R.  Co. 
V.  Haralson,  133  Ga.  331,  65  S.  E.  437; 
Southern  R.  Co.  v.  Bandy,  130  Ga.  463, 
47  S.  E.  933,  103  Am.  St.  Rep.  113;  West- 
ern,  etc.,   Railroad   v.   Wilson,   71    Ga.   23. 

Illinois. — Judgment,  65  111.  App.  435,  af- 
firmed. Chicago,  etc.,  R.  Co.  v.  Winters, 
175   III.   393,   51   N.   E.   901;   Chicago,   etc.. 
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sion,  of  the  employee  will  expose  the  passenger  to  a  known  or  apparent  danger, 
such  as  an  ordinarily  prudent  person  would  not  incur,  it  will  constitute  such 
negligence  as  will  preclude  recovery  from  the  carrier  for  an  injury  of  which  it 
is  a  contributing  cause.^*     A  railroad  company  carrying  passengers  can  not  al- 


R.  Co.  V.  Gore,  203  111.  188,  66  N.  E.  1063, 
95  Am.  St.  Rep.  324;  Chicago  City  R.  Co. 
V.  McCaughna,  117  111.  App.  538,  judg- 
ment affirmed  316  111.  202,  74  N.  E.  819; 
Baltimore,  etc.,  R.  Co.  v.  Mullen,  217  111. 
203,  75  N.  E.  474,  2  L.  R.  A.,  N.  S.,  115, 
affirming  judgment,   120   111.   App.   88. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Bisch,  120  Ind.  549,  22  N.  E.  662;  Louis- 
ville, etc.,  R.  Co.  V.  Wood,  113  Ind.  544, 
14  N.  E.  572,  16  N.  E.  197;  Cincinnati, 
etc.,  R.  Co.  V.  Carper,  112  Ind.  36,  14  N. 
E.  352,  3  Am.  St.  Rep.  144,  affirming  13 
N.    E.   122. 

Iowa. — Pence  v.  Wabash  R.  Co.,  110 
lovira  379,  90  N.  W.  59;  Dieckmann  v. 
Chicago,  etc.,  R.  Co.,  145  Iowa  250,  131 
K.  W.  676,  31  L.  R.  A.,  N.  S.,  338,  re- 
versing  on    rehearing   105    N.    W.    536. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Smith,   13   Ky.   L.   Rep.   974, 

Lotiisiana. — Leveret  v.  Shreveport  Belt 
R.  Co.,  110  La.  399,  34  So.  579;  Olivier 
V.  Louisville,  etc.,  R.  Co.,  43  La.  Ann. 
804,    9    So.    431. 

■  Michigan. — McCaslin  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  553,  53  N.  W.  734; 
Mensing  v.  Michigan  Cent.  R.  Co.,  117 
Mich.  606,  76  N.  W.  98;  Clinton  v.  Root, 
58  Mich.  183,  34  N.  W.  667,  55  Am.  Rep. 
671. 

Minnesota. — Olson  v.  St.  Paul,  etc.,  R. 
Co.,  45  Minn.  536,  48  N.  W.  445,  23  Am. 
St.   Rep.   749. 

Missouri. — McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  S.  W.  739,  1  Am.  St. 
Rep.  706;  Seymour  v.  Citizens'  R.  Co., 
114  Mo.  366,  21  S.  W.  739;  McPeak  v. 
Missouri  Pac.  R.  Co.,  128  Mo.  617,  30  S. 
W.  170;  Griffith  v.  Missouri  Pac.  R.  Co., 
98   Mo.   168,    11    S.   W.    559. 

New  York.— 28  N.  Y.  S.  865,  78  Hun 
352,  reversed.  Distler  v.  Long  Island  R. 
Co.,  151  N.  Y.  424,  45  N.  E.  937,  35  L. 
R.  A.  762;  Filer  v.  New  York  Cent.  R. 
Co.,  59  N.  Y.  351;  Abbey  v.  New  York 
Cent.,  etc.,  R.  Co.  (N.  Y.),  20  Wkly. 
Dig.  37. 

North  Carolina. — Lambeth  v.  North 
Carolina  R.  Co.,  66  N.  C.  494,  8  Am.  Rep. 
508;  Watkins  v.  Raleigh,  etc.,  R.  Co.,  116 
N.   C.  961,  21   S.   E.  409. 

Ohio. — Cleveland,  etc.,  R.  Co.  v.  Man- 
son,  30  O.  St.  451. 

Pennsylvania.  —  Delaware,  etc..  Canal 
Co.  V.  Webster  (Pa.),  6  Atl.  841,  3  Sad. 
280;  Reber  v.  Pittsburg,  etc..  Tract.  Co., 
179  Pa.  339,  36  Atl.  345,  57  Am.  St.  Rep. 
599;  O'Donnell  v.  Allegheny  Valley  R. 
Co.,  59  Pa.  239,  98  Am.  Dec.  336;  Han- 
over Junction,  etc.,  R.  Co.  v.  Anthony 
(Pa.),  3  Walk.  210;  West  Philadelphia, 
etc.,   R.   Co.   r.    Gallagher,   108   Pa.   524. 

South  Carolina. — Cooper  v.  Georgia, 
etc.,  R.   Co.,  56  S.  C.  91,  34  S.   E.  16. 


Tennessee. — East  Tennessee,  etc.,  R. 
Co.  V.  Conner,  83  Tenn.   (15  Lea) -354. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Brown,  4 
Tex.  Civ.  App.  435,  23  S.  W.  618;  Gulf, 
etc.,  R.  Co.  V.  Shelton,  30  Tex.  Civ.  App. 

72,    69    S.    W.    653;    S.    C,    70    S.    W.    359, 
affirmed    in    96    Tex.    301,    73    S.   W.    165;" 
Kansas,  etc.,  R.   Co.  v.  Dorough,  73  Tex. 
108,   10  S.  W.  711;   International,  etc.,  R. 
Co.  V.  Smith   (Tex.),  14  S.  W.  643. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Harris,  103  Va.  635,  49  S.  E.  997. 

West  Virginia. — Killmeyer  v.  Wheeling 
Tract.    Co.    (W.  Va.),  77   S.   E.  908. 

Wisconsin. — Leasum  v.  Green  Bay,  etc., 
R.   Co.,  138  Wis.  593,  130  N.  W.  510. 

Passengers  are  in  many  cases  excused 
from  the  imputation  of  negligence  where 
they  obey  the  direction  or  advice  of  the 
trainmen,  whom  the  passenger  may  justly 
suppose,  by  reason  of  their  experience,  to 
be  better  able  to  judge  whether  a  given 
act  is  dangerous  than  the  passenger  him- 
self. Owens  V.  Atlantic,  etc.,  R.  Co.,  67 
S.    E.    993,    152    N.    C.    439. 

The  direction  or  invitation  of  a  rail- 
road-car conductor  or  other  person, 
within  the  scope  of  his  authority,  justifies 
a  passenger  in  complying  therewith,  un- 
less by  so  doing  he  will  expose  himself 
to  danger,  plainly  open  to  his  observa- 
tion, that  a  prudent  man  would  not  incur 
Irish  V.  Northern  Pac.  R.  Co.,  4  Wash. 
48,  39  Pac.  845,  31  Am.  St.  Rep.  899. 

A  passenger  who  takes  a  seat  in  a  chair 
car,  as  directed  by  the  carrier's  servants, 
is  not  thereby  guilty  of  contributory  neg- 
ligence so  as  to  preclude  his  recovery  for 
injuries  by  derailment  of  the  car.  Terre 
Haute,  etc.,  R.  Co.  v.  Sheeks,  56  N.  E. 
434,    155    Ind.    74. 

Where  a  passenger,  transferred  because 
of  an  obstruction  from  one  car  to  an- 
other follows  the  course  suggested  by 
employees  and  without  fault  is  injured, 
the  injury  is  not  chargeable  to  his  negli- 
gence, unless  the  danger  is  obvious.  Kill- 
meyer V.  Wheeling  Tract.  Co.  (W.  Va.), 
77  S.   E.  908. 

60.  When  acts  by  permission  or  direc- 
tion of  carrier's  employees  will  preclude 
recovery. — United  States. — Eddy  v.  Wal- 
Wallace,  1  C.  C.  A.  435,  49  Fed.  801. 

Alabama.  —  South,  etc.,  R.  Co.  v. 
Schaufler,   75   Ala.    136. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Baker,  67  Ark.   531,  55   S.  W.  941. 

Georgia. — Southwestern  R.  Co.  v.  Sin- 
gleton, 66  Ga.  353;  East  Tennessee,  etc., 
R.  Co.  V.  Hughes,  93  Ga.  388,  17  S.  E. 
949;  Sanders  v.  Southern  R.  Co.,  107  Ga. 
133,  32  S.  E.  840;  Southwestern  R.  Co. 
V.   Singleton,   67   Ga.   306. 

Indiana. — Cincinnati,      etc.,     R.     Co.    v. 
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lege  that  a  passenger  is  in  fault  in  obeying  specific  instructions  of  the  conductor 
instead  of  the  general  directions  of  which  he  has  been  informed.®^  That  a  pas- 
senger upon  a  railroad  train  was,  at  the  request  of  the  superintendent  of  the 
road,  and  at  the  time  of  the  accident  by  which  he  was  injured,  acting  as  a  brake- 
man,  is  not  negligence  on  his  part  which  will  prevent  his  recovering  for  the 
injury. ®2 

§  2704.  Acts  in  Emergencies. — If  a  passenger  placed  in  apparent  immi- 
nent peril  through  the  negligence  of  the  carrier  is  injured  in  attempting  to  es- 
cape therefrom,  he  is  not  guilty  of  such  contributory  negligence  as  will  preclude 
him  from  recovering  from  the  carrier,  if  he  exercised  ordinary  prudence  in 
view  of  the  circumstances  as  they  appeared  to  him  at  the  time,  even  though 
had  he  not  acted  as  he  did  he  would  have  escaped  injury .*'3  But  if,  under  such 


Carper,  113  Ind.  36,  14  N.  E.  352,  3  Am. 
St.   Rep.   144,  affirming  13   N.   E.   133. 

Iowa. — Pence  v.  Wabash  R.  Co.,  116 
Iowa  379,  90  N.  W.  59;  Dieckmann  v. 
Chicago,  etc.,  R.  Co.,  145  Iowa  250,  131 
N.  W.  676,  31  L.  R.  A.,  N.  S.,  338,  re- 
versing on  rehearing  105  N.  W.   536. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Gregston   13   Ky.   L,.    Rep.   604. 

Michigan. — Clinton  v.  Root,  58  Mich. 
183,   34   N.   W.   667,   55   Am.   Rep.    671. 

Missouri. — Seymour  v.  Citizens'  R. 
Co.,    114    Mo.    366,    31    S.   W.    739. 

New  York. — Hunter  v.  Cooperstown,  etc., 
R.  Co.,  136  N.  Y.  18,  36  N.  E.  958,  13 
L.  R.  A.  439;  S.  C,  113  N.  Y.  371,  19  N. 
E.  830,  8  Am.  St.  Rep.  753,  3  L.  R.  A. 
833. 

Ohio. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,   30   O.   St.    233. 

South  Carolina. — Cooper  v.  Georgia, 
etc.,   R.    Co.,   56   S.    C.   91,   34   S.    E.    16. 

Texas. — Houston,  etc.,  R.  Co.  v.  Leslie, 
57   Tex.    83. 

West  Virginia. — Farley  v.  Norfolk,  etc., 
R.  Co.,  67  W.  Va.  350,  67  S.  E.  1116,  37 
E.  R.  A.,  N.  S.,  1111;  Killmeyer  v.  Wheel- 
ing Tract.     Co.   (W.  Va.),  77  S.  E.  908. 

A  railway  passenger  is  himself  respon- 
sible for  the  result  of  placing  himself  in 
a  position  of  obvious  peril,  even  if  per- 
mitted or  encouraged  to  do  so  by  the 
servants  of  the  carrier.  Aufdenberg  v. 
St.  Louis,  etc.,  R.  Co.,  133  Mo.  565,  34 
S.   W.   485. 

A  passenger  can  not  rely  on  a  conduct- 
or's instructions  as  a  sufficient  excuse 
for  doing  an  act  obviously  dangerous. 
Southern  R.  Co.  v.  Bandy,  47  S.  E.  933, 
130   Ga.   463,    103  Am.   St.    Rep.   113. 

Attempting  to  pass  around  conductor 
on  running  board  of  street  car. — Plain- 
tifl  mounted  the  running  board  on  the 
side  of  a  street  car,  and  while  the  car  was 
in  motion  the  conductor  called  to  him  to 
come  forward  to  a  vacant  seat.  In  pass- 
ing forward  on  the  running  board,  he 
met  the  conductor,  and  in  attempting  to 
pass  around  him  on  the  outside  struck 
against  a  pillar  standing  near  the  track, 
and  was  injured.  Held,  that  the  fact  that 
plaintiff  was  acting  in  obedience  to  the 
invitation   or  direction  _of  the   conductor. 


or  that  the  conductor  obstructed  his  pas- 
sage, did  not  absolve  him  from  the  duty 
of  exercising  reasonable  prudence  and 
care  for  his  own  safety,  and  that,  to  en- 
title him  to  recover  for  the  injury,  it 
must  appear  from  all  the  circumstances 
shown  that  in  attempting  to  pass  the  con- 
ductor he  acted  with  ordinary  prudence. 
Third  Ave.  R.  Co.  v.  Barton,  107  Fed. 
315,   46   C.   C.   A.   341,   53   L.   R.   A.   471. 

61.  Passenger  not  in  fault  in  obeying 
specific  instructions  of  conductor  instead 
of  general  directions. — Pennsylvania  R. 
Co.    V.    McCloskey,    33    Pa.    536. 

62.  Passenger  acting  as  brakeman  at  re- 
quest of  superintendent  of  road. — Cham- 
berlain V.  Milwaukee,  etc.,  R.  Co.,  11 
Wis.    338. 

63.  When  acts  by  passenger  in  appar- 
ent peril  do  not  constitute  contributory 
negligence. — Alabama. — Selma  St.,  etc., 
R.   Co.  V.  Owen,  133  Ala.  430,  31  So.  598. 

District  of  Columbia. — Washington,  etc., 
R.    Co.  V.   Hickey,   5   App.   D.   C.   436. 

Georgia. — Southwestern  R.  Co.  v.  Paulk, 
34  Ga.  356;  Georgia  R.,  etc.,  Co.  v.  Gille- 
land,  133  Ga.  631,  66  S.  E.  944,  36  L.  R. 
A.,  N.  S.,  585. 

Illinois. — Frink  v.  Potter,  17  111.  406; 
Mobile,  etc.,  R.  Co.  v.  Klein,  43  111. 
App.    63. 

Indiana. — Woolery  v.  Louisville,  etc.,  R. 
Co.,  107  Ind.  381,  8  N.  E.  336,  57  Am. 
Rep.    114. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Cecil,  9  Ky.  L.  Rep.  403;  South  Coving- 
ton, etc.,  R.  Co.  V.  Ware,  84  Ky.  367,  8 
Ky.  L.  Rep.  341,  1  S.  W.  493;  Big  Sandy, 
etc.,  R.  Co.  V.  Blankenship,  133  Ky.  438, 
118  S.  W.  316,  19  Am.  &  Eng.  Ann.  Cas. 
364,  33  L.  A.,  N.  S.,  345;  South  Cov- 
ington, etc.,  St.  R.  Co.  V.  Crutcher,  135 
Ky.  698,  133   S.  W.   368. 

Louisiana. — Holzab  v.  New  Orleans, 
etc.,  R.  Co.,  38  La.  Ann.  185,  58  Am.  Rep. 
177;  Chretien  v.  New  Orleans  R.  Co.,  113 
La.  761,  37  So.  716,  104  Am.  St.  Rep. 
519. 

Maryland. — Western,  etc.,  R.  Co.  v. 
State,  95  Md.  637,  53  Atl.  969. 

Massachusetts. — Ingalls  v.  Bills  (Mass.), 
9  Mete.  1,  43  Am.  Dec.  346;  Caswell  v. 
Boston,    etc.,   R.   Corp.,   98   Mass.   194,   93 
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circumstances,  the  passenger  acted  contrary  to  the  way  an  ordinarily  prudent 
person  would  have  acted,  and  his  conduct  contributed  to  his  injury,  he  can  not 


Am.  Dec.  151;  Cody  v.  New  York,  etc., 
R.  Co.,  151  Mass.  463,  24  N.  E.  403,  7 
L.    R.   A.   843. 

Michigan. — Howell  v.  Lansing  City 
Elect.  R.  Co.,  136  Mich.  433,  99  N.  W. 
406.  _ 

Minnesota. — Wilson  v.  Northern  Pac. 
R.  Co.,  36  Minn.  378,  3  N.  W.  333,  37 
Am.   Rep.   410. 

Missouri. — Chitty  v.  St.  Louis,  etc.,  R. 
Co.,  148  Mo.  64,  49  S.  W.  868;  Kleiber  v. 
People's  R.  Co.,  107  Mo.  240,  17  S.  W. 
946,  14  L.  R.  A.  613;  Bischoff  v  People's 
R.    Co.,    121    Mo.    316,    25    S.    W.    908. 

Nebraska. — St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,    44    Neb.    448,    63    N.    W.    887. 

New  York. — Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  158,  25  Am.  Rep. 
102; 

Ohio. — Iron  R.  Co.  v.  Mowery,  36  O. 
St.   418,  38  Am.   Rep.   597. 

Pennsylvania. — Quinn  v.  Shamokin,  etc., 
R.  Co.,  7  Pa.  Super.  Ct.  19;  Lehner  v. 
Pittsburgh  R.  Co.,  323  Pa.  208,  72  Atl. 
535,  16  Am.  &  Eng.  Ann.  Cas.  83. 

South  Carolina. — Wade  v.  Columbia 
"Elect,  etc.,  Co.,  51  S.  C.  296,  29  S.  E. 
233,    64   Am.    St.    Rep.    676. 

Virginia. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,    81   Va.    71. 

A  passenger  placed  suddenly  in  a  po- 
sition of  danger  is  not  required  to  exer- 
cise infallible  judgment,  but  only  ordi- 
nary care.  Fulghum  v.  Atlantic,  etc.,  R. 
Co.,  74  S.  E.  584,  158  N.  C.  555,  39  L.  R. 
A.,  N.  S.,  558;  Georgia  R.,  etc.,  Co.  v. 
Gilleland,  133  Ga.  631,  639,  66  S.  E.  944, 
36   L.   R.  A.,  N.   S.,   585. 

Where  a  passenger  is  placed  in  immi- 
nent danger  by  the  negligence  of  the 
carrier's  servants,  and  makes  an  error  in 
judgment  in  attempting  to  save  himself, 
the  carrier  is,  nevertheless,  liable.  Brown 
V.  New  York  Cent.  R.  Co.,  33  N.  Y.  597, 
88  Am.  Dec.  353;  Cuyler  v.  Decker  (N. 
Y.),    30    Hun    173. 

The  instinctive  effort  of  one  on  board 
a  conveyance  to  escape  peril  brought 
about  by  the  carrier's  negligence  will  not 
constitute  contributory  negligence,  bar- 
ring a  recovery.  Sickles  v.  Missouri,  etc., 
R.  Co.,  13  Tex.  Civ.  App.  434,  438,  35  S. 
W.  493,  affirmed  in  93  Tex.  730,  no  op.; 
Williams  v.  Galveston,  etc.,  R.  Co.,  34 
Tex.  Civ.  App.  145,  78  S.  W.  45,  affirmed 
in  98  Tex.  637,  no  op.;  International,  etc., 
R.  Co.  V.  Neff,  87  Tex.  303,  38  S.  W.  383, 
reversing  26  S.  W.  784;  Houston  Elect. 
St.  R.  Co.  V.  Elvis,  31  Tex  Civ.  App.  280, 
72  S.  W.  316,  affirmed  in  97  Tex.  636,  no 
op.;  Horton  v.  Houston,  etc.,  R.  Co.,  46 
Tex.  Civ.  App.  639,  103  S.  W.  467,  af- 
firmed in  103  Tex.  585,  no  op. 

The  rule  that  instinctive  effort  to  es- 
cape peril  brought  about  by  carrier's  neg- 
ligence is  not  contributory  negligence,  is 
only  applicable   where  the   acts   or   omis- 


sions have  thrown  the  person  off  his 
guard  or  where  he  is  overcome  by  sud- 
den terror.  Sickles  v.  Missouri,  etc.,  R. 
Co.,  13  Tex.  Civ.  App.  434,  35  S.  W.  493, 
affirmed  in  93  Tex.  730,  no  op. 

It  is  error  for  the  court  to  instruct  the 
jury  "that  a  coach  proprietor  is  never  re- 
sponsible for  the  imprudence  of  his  pas- 
sengers." The  real  question  is  whether, 
assuming  the  person  injured  to  be  ordi- 
narily reasonable  and  prudent,  the  cir- 
cumstances were  so  alarming  as  to  de- 
prive her  of  her  ordinary  reason,  and  to 
induce  her  instinctively  to  seek  safety 
by  an  act  which,  although  not  such  as 
the  jury  might  believe  to  be  prudent  or 
discreet,  was  such  as  the  generality  of 
persons  would  have  adopted  in  the  di- 
lemma in  which  she  was  placed.  Law- 
rence V.  Green,  70  Cal.  417,  11  Pac.  750, 
59  Am.  Rep.   428. 

If  the  want  of  proper  skiU  or  care  of 
the  driver  of  a  stagecoach  placed  the  pas- 
sengers in  a  state  of  peril,  and  they  had, 
at  that  time,  a  reasonable  ground  for  sup- 
posing that  the  stage  would  upset,  or 
that  the  driver  was  incapable  of  manage- 
ing  his  horses,  the  plaintiff  is  entitled  to 
recover;  although  the  jury  may  believe, 
from  the  position  in  which  the  stage  was 
placed  by  the  negligence  of  the  driver, 
the  attempt  of  the  plaintiff  or  his  wife 
to  escape  may  have  increased  the  peril, 
or  even  caused  the  stage  to  upset;  and  al- 
though they  may  also  find,  that  the  plain- 
tiff and  his  wife  would  probably  have 
sustained  little  or  no  injury,  if  they  had 
remained  in  the  stage.  Stokes  v.  Salton- 
stall  (U.  S.),  13  Pet.  181,  10  L.  Ed.  115. 

Attempting  to  leave  car  to  avoid  im- 
pending danger. — When  a  passenger,  to 
avoid  impending  danger,  attempts  to 
leave  the  car  in  which  he  is  riding,  be- 
lieving, upon  reasonable  grounds,  that 
by  so  doing  he  will  escape,  and,  while 
in  the  act  of  leaving,  is  injured  through 
the  company's  negligence,  he  is  not 
chargeable  with  contributory  negligence, 
although,  had  he  made  no  attempt  to 
leave  the  car,  the  injury  would  not  have 
happened.  Iron  R.  Co.  v.  Mowery,  36  O. 
St.  418,  38  Am.  Rep.  597.  And  'see  Cin- 
cinnati, etc.,  R.  Co.  V.  Lohe,  48  W.  L. 
Bull.    507. 

Plaintiff's  intestate  had  taken  his  seat 
as  a  passenger  in  the  rear  end  of  defend- 
ant's train,  and,  while  waiting  for  it  to 
start,  another  train  approached  from  the 
rear,  at  great  speed.  He  tried  to  escape 
from  the  car,  but  the  collision  occurred 
as  he  reached  the  platform,  and  he  was 
killed.  Other  passengers  left  the  car, 
and  were  uninjured,  and  one  who  re- 
mained in  it  was  not  hurt.  Held  insuffi- 
cient to  show  'any  negligence  on  the 
part  of  plaintiff's  intestate,  it  not  being 
incumbent  on   him  to  keep  his  seat  in  a 
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recover.''*     In  such  case,  however,  the  obligation  resting  on  the  passenger  to  ex- 
ercise ordinary  care  for  his  own  safety  does  not  require  him  to  act  with  the  same 


car  about  to  be  wrecked.  St.  Louis,  etc., 
R.  Co.  V.  Maddry,  57  Ark.  306,  1  S.  W. 
472. 

Leaping  from  train  to  avoid  injury 
from  collision. — A  railway  train,  on  which 
plaintiff  was  a  passenger,  riding  in  the 
last  car  but  one,  stopped  between  sta- 
tions at  night.  While  it  remained  stand- 
ing, another  train  was  heard  approaching 
from  the  rear  on  the  same  track.  The 
conductor  ran  back  with  his  lantern  to 
stop  it,  and  a  passenger  in  the  same  car 
with  plaintiff,  looking  out  of  the  window, 
hallooed,  "Here  comes  another  train  run- 
ning into  us;  we  had  better  get  out!" 
whereupon  plaintiff  and  others  rushed  to 
the  car  door,  and  leaped  from  the  train, 
and  plaintiff  was  injured  by  falling  into 
a  ditch.  The  approaching  train  was  an 
engine  and  caboose,  moving  about  ten 
miles  an  .hour,  and  was  stopped  within 
about  thirty  feet  of  the  passenger  train. 
Had  it  been  a  train  of  loaded  cars,  a  col- 
lision could  not  have  been  prevented. 
Held  that,  in  an  action  against  the  rail- 
way company  for  the  injuries  to  plain- 
tiff, the  jury  were  properly  instructed 
that  the  question  of  his  contributory  neg- 
ligence was  not  to  be  determined  by  the 
result  of  the  attempt  to  escape,  nor  by 
the  result  that  would  have  followed  had 
the  attempt  not  been  made;  and  that  if, 
by  defendant's  negligence,  he  was  placed 
in  a  position  of  danger  in  the  car,  he  had 
a  right  to  judge  of  the  danger  in  remain- 
ing, and  also  of  the  danger  in  attempting 
to  escape,  from  the  circumstances  as 
they  appeared  to  him,  and  not  by  the  re- 
sult; and  if  he,  in  making  such  attempt 
to  escape,  used  such  care  as  a  prudent 
man  under  such  circumstances  should 
have  used,  and  in  doing  so  received  an 
injury,  he  should  recover  damages.  St. 
Louis,  etc.,  R.  Co.  v.  Murray,  55  Ark. 
248,  18  S.  W.  50,  16  L.  R.  A.  787,  29  Am. 
St.   Rep.    32. 

Attempting  to  escape  after  explosion  in 
electric  car. — Where  a  female  passenger 
reasonably  anticipated  injury  from  an  ex- 
plosion in  an  electric  car,  accompanied 
by  a  slight  outburst  of  flame,  she  was 
not  chargeable  with  contributory  negli- 
gence in  unnecessarily  attempting  to  es- 
cape the  danger,  though  it  appears  that, 
if  she  had  remained  in  her  seat,  all  dan- 
ger would  have  been  avoided.  Stever- 
man  v.  Boston  Elevated  R.  Co.,  91  N.  E. 
919,  305   Mass.  508. 

Where,  following  an  explosion  in  an 
electric  car,  caused  by  the  blowing  out 
of  a  fuse  box,  there  is  a  stampede  of  the 
passengers,  resulting  in  one  of  them,  a 
woman  jumping  or  being  pushed  from  the 
car,  she  can  not  be  said  to  have  been 
guilty  of  contributory  negligence,  pre- 
cluding recovery  for  injuries  so  received. 
Kight  V.  Metropolitan  R.  Co.,  1  App.  D. 
C.   494. 


Where,  by  reason  of  the  electric  cur- 
rent being  suddenly  reversed  to  prevent 
a  collision,  the  circuit  breaker  blew  out 
causing  a  loud  explosion  and  a  flash  of 
light  in  the  car,  which  was  followed  by 
the  crash  of  breaking  glass  from  the  col- 
lision, the  fact  that  plaintiff,  a  nervous 
woman,  was  injured  by  jumping  from  the 
car,  while  the  other  passengers  remained 
in  the  car  and  were  uninjured,  did  not 
preclude  her  from  the  right  to  recover 
for  her  injuries.  Wanzer  v.  Chippewa, 
etc..  Elect.  R.  Co.,  84  N.  W.  433,  108  Wis. 
319. 

Where  an  old  and  infirm  passenger  was 
thrown  down  by  the  premature  starting 
of  a  street  car,  and  in  the  fall  caught 
hold  of  the  running  board  of  the  car,  and 
was  dragged  a  considerable  distance,  his 
act  in  so  doing,  having  been  under  an 
impulse  created  by  a  sudden  danger,  did 
not  constitute  contributory  negligence. 
Indiana  Ry.  Co.  v.  Maurer,  66  N.  E.  156, 
160   Ind.   35. 

Where  a  woman  was  induced  to  alight 
by  the  negligence  of  a  street  car  com- 
pany, at  night,  at  a  strange  place,  remote 
from  her  destination,  in  a  storm,  she  was 
under  no  legal  duty  to  apply  for  shelter 
at  houses  in  the  vicinity  of  the  place 
rather  than  attempt  to  reach  her  desti- 
nation on  foot  over  a  highway  which  was 
in  reasonably  safe  condition.  Georgia  R. 
etc.,  Co.  V.  McAllister,  54  S.  E.  957,  126 
Ga.  447,  7  L.  R.  A.,  N.  S.,  1177. 

64.  When  passenger's  conduct  wUl  pre- 
clude his  recovery — Alabama. — Selma, 
St.,  etc.,  R.  Co.  V.  Owen,  132  Ala.  420, 
31   So.   598. 

Indiana. — Woolery  v.  Louisville,  etc.,  R. 
Co.,  107  Ind.  381,  8  N.  E.  336,  57  Am. 
Rep.   114. 

Louisiana. — Chertien  v.  New  Orleans  R. 
Co.,  113  La.  761,  37  So.  716,  104  Am. 
St.    Rep.    519. 

Missowri. — Chitty  v.  St.  Louis,  etc.,  R. 
Co.,   148   Mo.   64,   49   S.   W.   868. 

Texas.— GnU,  etc.,  R.  Co.  v.  Wallen,  65 
Tex.    568. 

Plaintiff,  a  passenger  on  a  car  about  to 
be  attached  to  a  train,  was  standing  on 
the  front  platform,  when  he  saw  the 
train  approaching  at  a  great  rate  of 
speed,  and  knew  that  danger  was  immi- 
nent. He  entered  the  car,  but  before  he 
gained  his  seat  in  the  rear  thereof  he 
was  knocked  down  by  the  force  of  the 
collision.  He  testified  that  he  could  have 
stepped  off  the  car,  and  avoided  the  dan- 
ger, or  taken  a  nearer  seat,  and  he  did 
not  explain  his  failure  to  do  so.  Held, 
that  he  was  guilty  of  contributory  neg- 
ligence, and  a  verdict  in  his  favor  would 
be  set  aside,  and  a  new  trial  granted. 
Chattanooga,  etc.,  R.  Co.  v.  Huggins,  89 
Ga.  494,  15  S.  E.  848. 
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deliberation  and  foresight  which  would  have  been  required  of  him  under  ordi- 
nary circumstances. ^°  The  passenger  must  have  believed  the  danger  to  be  im- 
minent, to  escape  the  implication  of  contributory  negligence  and  to  entitle  him 
to  recover.^® 

§§  2705-2716.  Awaiting  and  Seeking  Transportation — §  2705.  In 
General. — Persons  going  to  trains  must  know  that  depots  are  more  or  less 
crowded  on  such  occasions,  and  should  at  such  times  and  places  look  where  they 
are  stepping  and  be  observant  of  what  is  going  ©n  around  them.*'^  In  an  action 
for  the  death  of  one  intending  to  take  passage  on  a  street  car,  to  authorize  a 
recovery  on  the  theory  of  negligence  of  the  defendant,  supervening  contributory 
negligence  of  the  plaintiff's  intestate,  it  must  appear  that  the  motorman  failed 
to  exercise  reasonable  care  after  the  peril  of  the  intestate  became,  or  in  the 
exercise  of  due  care  ought  to  have  become,  known  to  him,  when  from  the  ex- 
ercise of  such  care  the  intestate  would  not  have  been  injured.®* 

§  2706.  Seeking  Entrance  to  Depot  Which  Is  Obstructed  by  Train.— 

When  a  train  of  cars  is  extended  entirely  across  the  street,  and  there  is  no  way 
for  one  who  wishes  to  take  passage  in  the  train  to  reach  the  depot,  except  by 
passing  over  the  platform  of  the  cars  or  by  waiting  till  they  are  removed,  he 
may  enter  the  train  from  the  street  where  he  is  standing,  and  in  case. of  an  in- 
jury to  him  from  the  sudden  starting  of  the  train  he  can  not  be  considered 
gtiilty  of  contributory  negligence.®^  While  it  is  the  duty  of  a  female  passenger, 
whose  access  to  a  railroad  depot  is  obstructed  by  a  train  standing  across  the 
track  for  an  unreasonable  length  of  time,  to  seek  shelter  from  the  cold,  and  not 
recklessly  to  remain  outside,  it  is  not  her  duty  to  enter  a  nearby  store,  which, 
to  her  knowledge,  has  the  reputation  of  being  a  place  that  a  modest  woman  can 
not  with  propriety  enter.''*' 

§  2707.  Passing  Down  Steps  Leading  to  Station. — One  passing  down 
steps  leading  to  a  railroad  station  which  are  covered  with  snow  and  ice  is  not, 
as  a  matter  of  law,  guilty  of  contributory  negligence  in  failing  to  take  hold  of 
the  railing  running  alongside  of  such  steps.'' ^ 

§§  2708-2711.  Awaiting  Train  at  Station— §   2708.  In  General.— A 

passenger  awaiting  his  train  at  a  station  has  a  right  to  assume  that  the  railroad, 
company  will  exercise  the  strictest  vigilance  to  protect  him  from  injury,  either 
by  the  train  he  intends  to  take,  or  one  passing  through  the  station  before  it  ar- 

65.  Passenger  not  required  to  act  with  holding-   where    the    passenger    attempted 
same  deliberation  and  foresight  as  under  to  escape  a  peril,  and  it  appeared  that  he 
ordinary    circumstances. — Chicago    Union  would   not    have   been    injured    if   no   at- 
Tract.  Co.  v.  Newmiller,  116  111.  App.  625,  tempt  to  escape  had  been  made, 
affirmed  in  215  111.  383,  74  N.   E.  410.  67.   Care  required  of  persons   going  to 

A  passenger  confronted  with  sudden  trains. — Sargent  v.  St.  Louis,  etc.,  R.  Co., 
danger  while  on  a  car  is  not  guilty  of  114  Mo.  348,  21  S.  W.  823,  19  L.  R.  A.  460. 
contributory  negligence  merely  because  68.  Negligence  of  carrier  supervening 
he  fails  to  exercise  what  might  have  contributory  negligence  of  plaintiff's  in- 
seemed  to  others  the  best  judgment  in  testate. — Kruck  v.  Connecticut  Co.,  '80 
trying  to  avoid  the  danger.  Sweeney  v.  Atl.  162,  84  Conn.  401. 
Kansas  City,  etc.,  R.  Co.,  51  S.  W.  682,  69.  Passenger  injured  on  train  which 
150  Mo.  385.  he  enters  to  reach  depot. — Keating  v. 
_  Allowance  to  be  made  for  state  of  emo-  New  York,  etc.,  R.  Co.,  3  Lans.  469,  af- 
tipn. — The  duty  of  a  person  to  look  after  firmed  in  49  N.  Y.  673. 
his  own  safety  where  a  collision  threat-  70.  Female  passenger  not  required  to 
ens,  is  not  to  be  measured  by  the  ordi-  seek  shelter  in  store  of  evil  repute. — 
nary  standard,  but  allowance  is  to  be  Louisville,  etc.,  R.  Co.  v.  Daugherty,  108- 
made  for  the  state  of  emotion.  Smith  v.  S.  W.  336,  32  Ky.  L.  Rep.  1393,  15  L.  R.. 
Wrightsville,  etc.,  R.  Co.,  83  Ga.  671,  10  A.,  N.  S.,  740. 
S.  E.  361,  71.  Passing  down  steps  leading  to  sta- 

66.  Passenger  must  have  believed  dan-  tion. — Illinois  Cent.  R.  Co.  v.  Keegan,  112 
ger  to  be  imminent. — Chitty  v.  St.  Louis,  111.  App.  38,  judgment  affirmed  71  N.  E. 
etc.,  R.   Co.,  148  Mo,  64,  49   S.  W.   868,  so  321,    310    111.    150. 
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rives/ 2  But  the  fact  that  one  waiting  at  a  railroad  station  is  to  be  regarded 
as  a  passanger,  and  entitled  to  that  high  degree  of  care  for  his  protection  due 
from  a  common  carrier  of  passengers,  does  not  relieve  him  of  the  duty  of  exer- 
cising ordinary  care  for  his  own  safetyJ^  Where  a  passenger,  while  awaiting 
the  arrival  of  a  train,  was  led  to  believe  by  the  conduct  of  the  carrier's  servant 
that  she  was  in  imminent  peril  from  the  approach  of  a  train  in  an  unexpected 
direction,  and  became  alarmed,  and  in  attempting,  to  escape  the  apprehended 
peril  fell  and  was  injured,  she  could  recover,  though  the  course  she  took  in  es- 
caping from  the  threatened  peril  brought  her  into  greater  peril  than  she  would 
have  been  subject  to  had  she  remained  where  she  was.'^*  If  the  hour  is  late, 
and  the  station  house  is  closed  when  a  passenger  goes  to  take  a  train,  and  he 
stands  where  the  railroad  company's  watchman  conducts  him,  he  is  not  guilty  of 
negligence  in  being  there,  so  as  to  defeat  the  right  of  his  widow  to  recover  for 
his  death  J3 

§  2709.  On  Platform.— Right  to  Use  of  Platform.— A  passenger  at  a 
railway  station  may  lawfully  use  the  platform  for  any  lawful  purpose  connected 
with  his  journey,  but  his  use  thereof  must  be  limited  to  the  purposes  for  which 
it  was  manifestly  adapted/^  One  who  is  on  a  depot  platform  for  the  purpose 
of  changing  from  one  train,  on  which  he  was  a  passenger,  to  another,  is  there 
lawfully.'''" 

Right  to  Go  upon  Platform  before  It  Is  Necessary  to  Board  Train. — A 
passenger  waiting  at  a  depot  for  his  train  need  not  remain  in  the  waiting  room, 
but  may,  without  being  charged  with  negligence,  go  upon  the  platform  before 
it  is  necessary  to  bo'ard  his  train. '''^  If  the  station  house  of  a  railroad  company 
is  separated  by  a  side  track  from  a  platform  provided  for  passing  to  the  trains, 
and  there  are  no  regulations  or  directions  as  to  when  or  how  passengers  shall 
pass  to  them,  the  question  whether  a  passenger  is  bound  to  wait  in  the  station 
house  until  the  arrival  of  a  train  at  the  platform,  or  may  go  to  and  stand  on 
the  platform  during  its  approach,  depends  on  what  is  a  reasonably  safe  and 
prudent  course  for  him  to  adopt,  in  determining  which  it  is  proper  for  a  jury 
to  consider  what  is  the  usage  of  passengers  there,  and  whether  such  usage  is 
known  to  and  permitted  by  the  company .'^^ 

Right  to  Rely  on  Safety  of  Platform. — The  duty  enjoined  by  law  upon 
railroad  companies  in  respect  to  their  passenger  station  platforms  is  that  they 
shall  be  kept  free  from  obstructions,  and  in  such  condition  generally  as  that 
passengers  may  go  to  and  from  trains  with  reasonable  safety. s<^     Therefore  a 

72.  Right  of  passenger  to  assume  that  That  a  passenger  went  from  the  wait- 
carrier  will  exercise  strictest  vigilance. —  ing  room  to  the  platform  a  few  minutes 
Struble  V.  Pennsylvania  Co.,  226  Pa.  118,  before  boarding  the  train  where  he  was 
75  Atl.  17.  injured   was   not   contributory   negligence 

73.  Passenger    must    exercise    ordinary  per  se.     Kansas,   etc.,   R.   Co.  v.  Watson, 
care    for    his    own    safety. — Pendleton    v.'  102   Ark.   499,   144   S.   'W.   922. 
Richmond,  etc.,  R.  Co.,  52  S.  E.  574,  104  One  at  a  depot  to  take  a  train  is  right- 
Va.   813.  fully  on   the  platform   as   a  passenger,   it 

74.  Injury  to  passenger  attempting  to  being  train  time,  though  the  train  was 
escape  threatened  peril. — Caswell  v.  Bos-  late,  and  the  waiting  room  being  closed, 
ton,  etc.,  R.  Corp.,  98  Mass.  194,  93  Am.  and  he  being  three  feet  further  from  the 
Dec.  151.                          _  track  than  the  corner  of  the  depot,  when, 

75.  Passenger  standing  where  carrier's  as  claimed,  he  was  struck  by  a  piece  of 
watchman  conducts  him. — Pennsylvania  coal  from  the  tender  of  a  passing  train. 
R.  Co.  V.  Henderson,  51  Pa.   315.  Louisville,    etc.,    R.    Co.    v.    Reynolds,    71 

76.  Right  to  use   of  platform. — Dotson  S.  'W.   516,  24  Ky.   L.   Rep.   1402. 

■V.   Erie   R.   Co.,   68   N.   J.   L.   679,   54  Atl.  79.    Right    to    go   upon   platform    sepa- 

827.  rated   from  station   house  by   side  track. 

77.  Philadelphia,  etc.,  R.  Co.  v.  Young,  — Caswell  v.  Boston,  etc.,  R.  Corp.,  98 
90   Fed.   709,   33   C.   C.   A.   251.  Mass.   194,   93   Am.   Dec.   151. 

78.  Passenger  may  go  upon  platform  80.  Duty  enjoined  upon  railroad  com- 
before  it  is  necessary  to  board  train. — •  panics  in  respect  to  their  platforms. — ■ 
Chicago,  etc.,  R.  Co.  v.  Woolridge,  32  Matthieson  v.  Burlington,  etc.,  R,  Co., 
111.   App.   337;   McCoUin   v.   Railroad    Co.,  125  Iowa  90,  100  N.  'W.   51. 

1  Del.   Co.   R.  445. 
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person,  going  to  a  depot  to  become  a  passenger,  has  the  right  to  presume  that 
the  platforms  are  safe,  and  is  not  bound  to  keep  a  lookout,  other  than  such  as 
ordinary  prudence  may  require. ^^  And  since  a  passenger  has  a  right  to  assume 
that  the  platform  over  which  it  is  necessary  for  him  to  pass  to  reach  the  cars 
is  safe,  his  walking  thereon  while  the  platform  is  covered  with  ice  and  snow 
is  not  of  itself  contributory  negligence  precluding  a  recovery  for  injuries  caused 
by  his  slipping.^2 

Care  Required  of  Passenger  While  on  Platform. — In  determining  the 
degree  of  care  required  of  a  passenger  while  on  a  station  platform,  considera- 
tion must  be  given  to  the  condition  of  the  platform  and  the  passenger's  knowl- 
edge thereof,  and  all  the  circumstances  surrounding  him  at  the  time  of  the 
injury.^^ 

Care  Required  of  Passenger  on  Approach  of  Train. — The  care  required 
of  a  passenger  upon  a  railway  station  platform « on  the  approach  of  a  train  is 
that  of  a  reasonably  careful  and  prudent  man,  when  called  upon  to  act  under 
similar  conditions,  in  view  of  his  entire  conduct  from  the  time  he  went  upon 
the  platform  until  injured  by  a  train.^*  In  some  jurisdictions  it  has  been  held 
that  a  passenger  has  a  right  to  rely  on  the  safety  of  a  station  platform  as  against 
passing  trains,  and  therefore  if  he  is  struck  by  a  projection  from  a  passing  train, 
while  standing  on  the  platform  waiting  for  a  train,  he  is  not  guilty  of  negligence 
in  being  on  the  platform,  unless  he  knew  that  the  train  or  projection  would  ex- 


81.  Right  of  passenger  to  presume  that 
platforms  are  safe. — Barker  v.  Ohio  River 
R.  Co.,  41  S.  E.  148,  51  W.  Va.  433,  90 
Am.  St.   Rep.  808. 

The  holder  of  a  railroad  ticket  has  the 
right  to  relv  on  the  safety  of  a  freight 
platform  without  exercising  extraordi- 
nary care  to  keep  from  putting  his  foot 
on  a  rotten  board.  Cassady  v.  Texas, 
etc.,  R.  Co.,  60  So.  15,  131  La.  626. 

An  instruction  in  an  action  for  injuries 
to  a  passenger  by  falling  over  certain 
iron  left  on  a  station  platform,  that,  if 
there  was  a  reasonable  amount  of  room 
left  for  passengers  to  walk  in  boarding 
the  cars,  and  such  passengers  were  rea- 
sonably safe  in  so  walking  if  they  looked 
where  they  were  stepping,  defendant 
could  not  be  charged  with  negligence  be- 
cause of  the  presence  of  iron  on  the  plat- 
form, the  accident  having  occurred  dur- 
ing full  daylight,  was  properly  refused. 
Matthieson  v.  Burlington,  etc.,  R.  Co., 
Co.,  100  N.  W.  51,  12  Iowa  90. 

82.  Walking  on  platform  covered  with 
ice  and  snow. — Weston  v.  New  York, 
etc.,  R.  Co.,  73  N.  Y.  595,  affirming  43 
N.    Y.    Super.    Ct.    156. 

83.  Carelessly  stepping  backward  upon 
ice. — Plaintiff  testified  that  he  walked 
down  an  inclined  depot  platform  with 
which  he  was  familiar,  noticed  that  there 
was  ice  upon  it,  and  afterwards,  within  a 
few  minutes,  while  standing  near  it, 
carelessly  stepped  backward  upon  it, -and 
slipped  and  fell,  injuring  himself.  Held, 
that  his  own  negligence  produced  the  fall 
and  injury.  Waterbury  v.  Chicago,  etc., 
R.  Co.,  73  N.  W.  341,  104  Iowa  33. 

Falling  over  lumber  obstructing  plat- 
form.— 'Where  a  passenger,  in  passing 
from  the  station  to  a  train,  fell  over  lum- 
ber obstructing  the  platform  in  part, 
which  he  knew  was  on  the  platform,  but 


had  forgotten  at  the  time  he  fell,  he  was 
guilty  of  contributory  negligence.  Wood 
V.  Richmond,  etc.,  R.  Co.,  100  Ala.  660, 
13   So.  553. 

Stepping  backward  into  hole  in  plat- 
form.— Where  a  person,  while  trying  to 
get  her  children  onto  the  platform  of 
the  depot,  steps  back  into  a  hole  in  the 
platform,  she  is  not  guilty  of  contribu- 
tory negligence,  though,  if  she  had  been 
walking  face  forward  in  the  direction  of 
the  hole,  she  could  easily  have  seen  it. 
Barker  v.  Ohio  River  R.  Co.,  41  S.  E. 
148,  51  W.  Va.  423,  90  Am.  St.  Rep.  808. 

Walking  upon  unlighted  platform  on  a 
dark  night. — An  intending  passenger 
came  to  a  railroad  way  station  on  a  dark 
night  to  take  a  train.  There  were  no 
lights  and  no  railing  to  the  platform, 
which  on  the  east  side  was  several  feet 
high.  She  went  upon  the  platform  on 
the  west  side,  and,  supposing  it  to  be  of 
the  same  height  on  the  east  side,  she 
walked  across,  intending  to  sit  down  on 
the  edge,  but  fell  off  and  was  injured. 
Held,  that  she  was  guilty  of  contributory 
negligence.  Missouri,  etc.,  R.  Co.  v.  Tur- 
ley,  85   Fed.   369,   39   C.   C.  A.   196. 

A  passenger,  waiting  at  a  station  on  a 
dark  night  for  his  train,  who  is  permitted 
to  remain  in  a  well-lighted  car  provided 
with  necessary  conveniences,  is  guilty  of 
contributory  negligence  where  he  leaves 
the  car  to  walk,  for  the  mere  purpose  of 
exercise,  on  the  unlighted  station  plat- 
form. Abbott  V.  Oregon  R.  Co.,  80  Pac. 
1013,  46  Ore.  549,  114  Am.  St.  Rep.  885, 
1  L.  R.  A„  N  S.,  851. 

84.  Care  required  of  passenger  on  ap- 
proach of  train. — Savageau  v.  Boston,  etc.. 
Railroad,  96  N.  E.  67,  310  Mass.  164,  36 
L.  R.  A.,  N.  S.,  406,  Ann.  Cas.  1912C, 
1147. 


2133 


CONTRIBUTORY    NEGLIGENCE. 


§§  2709-2711 


tend  over  the  same  while  passing.^^  But  in  other  jurisdictions  it  has  been  held 
that  while  trains  are  passing  a  platform  at  a  station,  or  are  likely  to  pass,  wait- 
ing passengers  must  keep  such  a  distance  from  the  edge  of  the  platform  next 
to  the  rail  that  they  will  not  be  struck  by  such  projections  as  usually  attach  to 
ordinary  trains,  and  if  they  fail  to  do  so  they  will  be  guilty  of  contributory  neg- 
ligence.^*^ Where  a  prospective  passenger  leaves  a  waiting  room  and  sits  down 
on  the  edge  of  the  platform,  with  his  feet  on  the  ground,  within  a  foot  or  a  f ooi 
and  a  half  of  the  track,  and  goes  to  sleep  in  front  of  an  approaching  train,  the 
railroad  company  owes  him  no  duty,  except  not  to  wantonly  injure  him  after 
its  employees  discover  him.^'^ 

§  2710.  Walking  on  Track. — A  railway  company  which  has  provided  a 
station  room  and  platform  for  the  use  of  those  who  have  occasion  to  depart 
from  and  enter  its  trains  is  not  liable  to  a  person  who,  before  the  arrival  of 
the  train,  leaves  the  platform,  and,  while  walking  unnecessarily  on  an  adjacent 
track,  is  injured  by  a  switch  engine  of  another  railway  company.*^ 

§  2711.   Standing  Near  Track. — A  person  at  or  near  a  station  awaiting 


85.  Metcalf  v.  St.  Louis,  etc.,  R.  Co., 
156  Ala.  340,  47  So.  158. 

A  passenger  awaiting  a  train  on  the 
platform  provided  by  the  company  for 
his  occupancy  has  a  right  to  suppose  that 
he  will  be  safe  from  collision  with  a  train 
running  on  the  track,  so  long  as  he  oc- 
cupies a  place  on  the  platform;  and  the 
mere  fact  that  plaintiff,  while  on  the  plat- 
form, did  not  look  behind  him  for  an  ap- 
proaching train,  can  not  be  held  evidence 
of  contributory  negligence.  *  *  * 
Negligence  is  not  imputable  to  a  person 
for  failing  to  look  out  for  danger,  when, 
under  the  surrounding  circumstances,  the 
person  sought  to  be  charged  with  it  had 
no  reason  to  suspect  that  danger  was  to 
be  apprehended.  Georgia  R.,  etc.,  Co.  v. 
Adams,  127   Ga.  408,  56  S.   E.  409. 

fn  an  action  brought  to  recover  dam- 
ages for  alleged  negligencec  causing  the 
death  of  D.,  plaintiff's  testator,  plaintiff's 
evidence  tended  to  show  that  D.  crossed 
the  tracks  of  the  railroad  operated  by  de- 
fendant, in  front  of  an  approaching  train, 
to  a  platform  constructed  for  the  accom- 
modation of  passengers  taking  local 
trains,  and  after  reaching  and  while 
standing  upon  the  platform  was  struck  by 
a  car  of  the  train  and  killed.  The  train 
was  an  express  train  which  did  not  stop 
at  the  platform.  The  car  projected  from 
three  to  five  inches  over  the  platform. 
Held,  that  the  questions  as  to  negligence 
and  contributory  negligence  were  prop- 
erlv  submitted  to  the  jury.  Georgia  R., 
etc.,  Co.  V.  Adams,  137  Ga.  408,  56  S.  E. 
409. 

In  an  action  to  recover  for  the  death 
of  plaintiff's  testator  it  appeared  that, 
while  standing  on  a  platform  constructed 
for  the  accommodation  of  passengers  tak- 
ing local  trains,  deceased  was  struck  by 
an  express  train  which  did  not  stop  at 
the  depot,  and  that  the  cars  projected 
four  inches  over  the  platform.  Held,  that 
in  the  absence  of  proof  it  would  not  be 
presumed    that    deceased    knew    that    the 


platform  was  for  a  train  which  he  did 
not  intend  to  take  and  that  he  was  there- 
fore negligent  in  standing  there.  Dobiecki 
V.  Sharp,  88  N.  Y.  303. 

Where  a  railroad  company  maintained 
a  narrow  passenger  platform  at  a  curve, 
where  trains  approaching  could  be  seen 
only  for  a  short  distance,  and  the  station 
master,  on  hearing  a  train  approach,  in- 
formed deceased,  who  had  a  ticket  for 
transportation  on  the  expected  train,  to 
go  to  the  platform,  under  the  mistaken 
belief  that  such  train  was  the  regular 
train,  instead  of  a  special,  which  passed 
the  platform  at  a  very  high  rate  of  speed, 
and  killed  deceased  just  as  he  reached 
the  platform,  by  reason  of  the  fact  that  the 
train  overhung  the  same  some  13  or  14 
inches,  deceased  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Lehigh  Valley  R.  Co.  v.  Dupont,  128  Fed. 
840,    64    C.    C.    A.    478. 

86.  Dotson  v.  Erie  R.  Co.,  54  Atl.  837, 
68    N.    J.    L.    679. 

Where  a  passenger  waiting  for  a  train 
at  a  station,  the  platform  of  which  is 
properly  constructed,  stands  so  near  the 
track  as  to  be  struck  and  killed  by  the 
bumper  of  a  passing  locomotive,  the  rail- 
road company  is  not  liable.  Matthews 
V.  Pennsylvania  R.  Co.,  148  Pa.  491,  34 
Atl.   67. 

A  passenger  walking  on  a  depot  plat- 
form towards  an  approaching  train,  so 
near  the  track  as  to  be  struck  and  killed 
by  the  train,  is  guilty  of  contributory 
negligence  precluding  a  recovery  where 
he  had  stepped  on  the  platform  after 
the  operator  told  him  that  the  train 
would  soon  arrive.  Pennsylvania  R.  Co. 
V.  Bell,  123  Pa.  58,  15  Atl.  561. 

87.  Sitting  down  on  edge  of  platform 
and  going  to  sleep.— Gulf,  etc.,  R.  Co.  v. 
Bolton,   51  S.  W.  1085,  2  Ind.  T.  463. 

88.  Injury  to  passenger  while  walking 
unnecessarily  on  track. — Spavin  v.  Lake 
Shore,  etc.,  R.  Co.,  90  N.  W.  325,  130 
Mich.    579. 
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his  train  is  not  guilty  of  contributory  negligence  in  standing  near  the  track,  un- 
less so  close  as  to  be  struck  by  an  ordinary  train. ^^  j^  can  not  be  said,  as  matter 
of  law,  that  one  who  had  been  taken  by  a  street  railway  company  to  an  amuse- 
ment park  conducted  by  it  was  guilty  of  contributory  negligence  in  taking  a 
position  near  the  track  in  the  front  rank  of  the  7,000  people  about  the  platform, 
after  the  close  of  the  entertainment,  waiting  for  cars,  from  which  position  she 
was  pushed  under  a  car.^"  Where  a  person,  while  waiting  to  take  a  train,  of 
his  own  free  will,  and  without  any  necessity  or  reason  for  so  doing,  places  him- 
self between  two  tracks  in  a  position  of  manifest  danger,  before  the  arrival  of 
the  train  he  is  awaiting,  and  stands  so  near  an  approaching  train  that  he  is 
struck  and  injured,  he  is  guilty  of  contributory  negligence,  and  can  not  re- 
cover.®^ 

§  2712.  Using  Passageway  to  Train  Shed  at  Station. — One  on  a  pas- 
sageway maintained  by  a  railroad  company  to  a  train  shed  at  its  station,  to  take 
a  train,  must  exercise  ordinary  care  for  his  protection,  or  he  will  be  guilty  of 
contributory  negligence. ^^ 

§  2713.  Crossing  Tracks  to  Reach  Station,  Train,  or  Car. — A  passen- 
ger seeking  to  reach  a  train  has  a  right  to  assume  that  the  carrier  -will  furnish 
reasonable  and  adequate  protection  to  him  while  so  doing,  and  is  not  guilty  of 
contributory  negligence,  as  a  matter  of  law,  in  crossing  the  tracks  of  the  carrier 
in  order  to  reach  the  train  or  station. ^^  A  railroad  company  owes  to  one  stand- 
mg  to  it  in  the  relation  of  a  passenger,  who  must  necessarily  cross  its  tracks  at 
a  station  to  reach  his  train,  a  higher  degree  of  care  than  that  due  to  mere  'tres- 
passers or  strangers;  and  the  passenger  has  a  right  to  rely  on  the  exercise  of 
such  care  by  the  company. ^^  The  passenger  in  such  case  may  assume  that  the 
railroad  company  will  so  regulate  its  trains  that  the  tracks  will  be  free  from 
danger  when  his  train  stops  at  the  station. ^^     The  passenger  is  not,  however, 

89.  Injury  to  passenger  standing  near  Chicago,  etc.,  R.  Co.  v.  Lagerkrans,  91  N. 
track. — Louisville,  etc.,  R.  Co.  v.  Glasgow  W.  358,  63  Neb.  566,  affirmed  on  rehear- 
(Ala.),  60  So.  103.  ing  95  N.  W.  3. 

90.  Cousineau  v.  Muskegon  Tract.,  etc.,  Plaintiff  is  not  negligent  as  a  matter 
Co.,  108  N.  W.  720,   145   Mich.   314.  of  law  who  on  hearing  his  train  approach- 

91.  McGeehan  v.  Lehigh  Valley  R.  Co.,  mg  the  flag  station,  where  he  is,  and 
149  Pa.   188,  24  Atl.  205.  seeing   no    train    coming   in   the    opposite 

92.  Using  passageway  to  train  shed  at  direction,  goes  diagonally  across  the  first 
station. — ^Woodbury  vj  Maine  Cent.  R.  track,  which  was  planked,  towards  his 
Co.,  110  Me.  224,  85  Atl.  753,  43  L.  R.  A.,  train,  which  has  nearly  stopped,  and  is 
N.   S.,  682.  still   when   he   reaches    his   car,    though  a 

93.  Crossing  tracks  not  contributory  witness  called  by  him  says  that,  before 
negligence  as  matter  of  law. — Warner  v.  the  passenger  train  stopped,  the  freight, 
Baltimore,  etc.,  R.  Co.,  168  U.  S.  339,  42  v.'hich  struck  plaintiff,  was  passing. 
L.  Ed.  491,  18  S.  Ct.  68;  Richmond,  etc.,  Kohler  v.  Pennsylvania  R.  Co.,  135  Pa. 
R.  Co.  V.  Powers,  149  U.  S.  43,  37  L.  Ed.  346,  19  Atl.  1049. 

642,  13  S.  Ct.  748;  Chicago,  etc.,  R.  Co.  v.  94.  Degree  of  care  carrier  owes  to  pas- 
Lowell,  151  U.  S.  209,  38  L-  Ed.  131,  14  senger  crossing  tracks  at  station.— Judg- 
S.    Ct.    281.  ment  7  App.  D.  C.  79,  reversed.     Warner 

Crossing  intervening  tracks  in  front  of  v.    Baltimore,    etc.,    R.    Co.,    18    S.    Ct.   68, 

an   approaching   train,   in   order   to   board  168  U.  S.  339,  42  L.   Ed.  491. 

a    train   just   moving   off,    was    not,    as    a  95.     Illinois    Cent.    R.    Co.    v.    Proctor, 

matter    of    law,    negligence    in    the    pas-  122  Ky.  92,  28  Ky.  L.  Rep.  598,  89  S.  W. 

senger,    if   the    motion    of    the    departing  714;  Weeks  v.  New  Orleans,  etc.,  R.  Co., 

train    was    so    slow    as    not    to    make    an  40  La.  Ann.  800,  5  So.  73,  8  Am.  St.  Rep. 

attempt   to   board   it   dangerous.     Brooks  560;   Brassell  v.  New  York,   etc.,   R.   Co., 

■v.    New    York,    etc.,    R.    Co.    (N.    Y.),    21  84   N.   Y.   241;   Keifner   v.   Pittsburg,  etc., 

Wkly.  Dig.  464.  R.    Co.,   223   Pa.   50,   72  Atl.   253;   Karr  v. 

Where   the   railroad   track  is   the  usual  Milwaukee  Light,  etc.,  Co.,  132  Wis.  663, 

and    only    practicable    route    by    which    a  113   N.  W.  62,  13   L.   R.  A.,  N.  S.,  283. 

passenger  may  go  from  the  station  to  his  Where  a  way  is  provided  at  a  station 

train,   the   railroad    company   will   not   be  for   a    passenger    going   to   or   from    his 

heard  to  say  that  a  passenger,  by  taking  train,    he    may   rely   on    the    duty   of   the 

such  route,  becomes  guilty  of  negligence.  railroad  company  to  keep  the  track  clear. 
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relieved  from  the  duty  of  exercising  ordinary  or  reasonable  care  in  crossing  the 
tracks  to  take  his  train. ^^  It  is  incumbent  on  him  to  use  such  care  and  attention 
as  may  be  usually  expected  of  persons  of  ordinary  prudence  under  like  circum- 


where  passengers  are  passing  between 
the  train  and  the  station.  Harper  v. 
Pittsburg,  etc.,  R.  Co.,  68  Atl.  831,  219 
Pa.  368. 

A  passenger,  while  going  to  the  de- 
pot to  take  passage  on  a  train  scheduled 
to  stop  there  at  the  very  instant,  may  as- 
sume that  a  train  on  a  parallel  track  will 
not  be  running  in  excess  of  the  maximum 
speed  limit,  and  that  the  carrier  will  not 
run  its  trains  over  the  parallel  track  in 
such  a  way  as  to  subject  him  to  unusual 
danger.  Illinois  Cent.  R.  Co.  v.  Daniels, 
96  Miss.  314,  50  So.  721,  37  L.  R.  A.,  N. 
6.,   128.         » 

Crossing  a  railroad  track  without  look- 
ing to  see  if  a  train  is  coming  is  not  con- 
clusive proof  of  a  want  of  care;  and  if 
it  appears  that  there  is  a  double  track, 
and  a  person  has  just  bought  a  ticket 
at  a  station  for  a  train  which  is  to  pass 
upon  the  further  track,  and  the  station 
agent  says  to  him,  "The  train  is  coming; 
we  will  cross  over,"  and  he  attempts 
to  follow  the  agent,  upon  the  premises 
of  the  railroad  company,  to  take  his  place 
in  the  train,  which  meanwhile  has  ar- 
rived, and,  in  crossing  over  the  nearer 
track  for  that  purpose,  is  struck  by  a 
train  coming  from  the  other  direction, 
and  partially  behind  him,  which  he  did 
not  look  for  or  see  until  too  late  to  save 
himself,  it  is  proper  to  stibmit  as  a 
question  of  fact,  for  the  jury  to  deter- 
mine, whether  he  was  careless.  And 
while  so  going  from  the  ticket  office  to 
take  his  seat  in  the  cars  he  is  to  be  con- 
sidered as  a  passenger,  and  is  entitled 
to  the  rights  of  a  passenger;  and  it  is 
the  duty  of  the  railroad  company  to  use 
the  utmost  care  and  diligence  in  provid- 
ing for  him  a  safe  and  convenient  way  and 
manner  of  access  to  the  train,  and  in 
preventing  the  interposition  of  any  ob- 
stacle which  would  unreasonably  impede 
him  or  expose  him  to  harm  while  pro- 
ceeding to  take  his  seat  in  the  cars,  in 
order  to  prevent  those  injuries  which 
human  care  and  foresight  can  guard 
against.  Warren  v.  Fitchburg  R.  Co., 
(Mass.),    8   Allen    227,    85   Am.    Dec.   700. 

Plaintiff's  interstate  entered  the  wait- 
ing room  at  a  station  on  defendant's  rail- 
road, having  the  return  part  of  a  round- 
trip  ticket,  and,  after  inquiring  the  time 
of  his  train,  sat  down  and  waited  for  it. 
There  were  two  tracks  in  front  of  the 
station  building,  and  his  train  passed  on 
the  farther  one.  A  street  crossed  the 
tracks  at  the  end  of  the  station,  paved 
with  concrete,  and  from  it  and  on  the 
same  level  a  paved  platform  extended  on 
the  outer  side  of  each  track;  there  being 
no  division  between  the  pavements  of 
the   street   and   the   platforms.     A   picket 


fence  also  extended  from  the  street  be- 
tween the  tracks  past  the  station,  which 
prevented  crossing  except  on  the  street. 
An  automatic  bell  was  rung  by  every 
train  from  the  time  it  approached  until 
it  left  the  station.  The  train  of  plain- 
tiff's intestate  stopped  with  the  rear  car 
on  the  street  crossing,  and,  as  he  was 
passing  to  it  from  the  waiting  room 
along  the  street,  he  was  struck  and  killed 
by  a  through  train  on  the  nearer  track 
going  in  the  opposite  direction  at  high 
speed.  Held,  that  deceased  had  the  right 
to  act  on  the  assumption  that  defendant 
would  exercise  proper  care  not  to  in- 
jure passengers  while  passing  from  the 
waiting  room  to  the  train  by  the  only 
way  open  to  them.  Atlantic  City  R.  Co. 
V.   Clegg,  183   Fed.  216,  105   C.   C.  A.  478. 

96.  Passenger  must  exercise  ordinary 
or  reasonable  care. — St.  Louis,  etc.,  R. 
Co.  V.  Hutchinson,  101  Ark.  434,  143  S. 
W.  537;  Karr  v.  Milwaukee  Light,  etc., 
Co.,  133  Wis.  663,  113  N.  W.  62,  13  L- 
R.  A.,  N.  S.,  283. 

"While  a  passenger  has  a  right  to  pass 
from  the  depot  to  the  train  on  which 
such  passenger  intends  to  travel,  and  the 
company  should  furnish  reasonable  and 
adequate  protection  against  accident  in 
the  enjoyment  of  this  privilege,  the  pas- 
senger is  bound  to  exercise  proper  care, 
prudence  and  caution  in  avoiding  danger. 
The  degree  of  care  and  caution  must  be 
governed  in  all  cases  by  the  extent  of 
the  peril  to  be  encounted  and  the  cir- 
cumstances attending  the  exposure." 
Warner  v.  Baltimore,  etc.,  R.  Co.,  168  U. 
S.   339,   43  L.    Ed.   491,   18   S.   Ct.   68. 

Whether  a  passenger,  killed  while  run- 
ning to  a  depot  to  catch  a  passenger  train 
by  being  struck  by  a  rapidly  moving 
freight  train  arriving  on  a  parallel  track 
at  the  depot  at  the  instant  of  the  arrival 
of  the  passeng:er  train,  was  guilty  of  con- 
tributory negligence,  must  be  determined 
from  the  standpoint  of  whether  he  ex- 
ercised ordinary  precaution  at  the  time, 
in  view  of  the  circumstances  of  the  situa- 
tion. Illinois  Cent.  R.  Co.  v.  Daniels,  96 
Miss.  314,  50  So.  731,  27  L.  R.  A.,  N. 
S.,  128. 

A  rule  for  the  government  of  defend- 
ant's employees  provided  that,  when  a 
train  was  standing  at  the  station,  an  ap- 
proaching train  should  stop,  and  allow 
the  standing  train  to  clear  the  station, 
before  proceeding.  Held,  that  even 
though  deceased  knew  of  the  rule,  and 
relied  on  its  observance,  this  did  not 
absolve  him  from  the  duty  of  exercis- 
ing ordinary  care  for  his  own  protection. 
Chaffee  v.  Old  Colony  R.  Co.,  17  R.  I. 
658,    34    Atl.    141. 
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stances.^^  But  he  is  not  required  to  exercise  the  same  degree  of  care  and  cau- 
tion as  would  be  imposed  on  him  if  he  were  not  a  passenger.®*  Thus  he  is  not 
required  to  use  the  same  degree  of  care  for  his  safety  as  a  traveller  at  a  high- 
way crossing,*'®  or  as  a  trespasser  who  ventures  upon  the  carrier's  tracks. ^  The 
passenger  may  rely  for  his  safety  in  crossing  the  tracks  upon  the  usual  signals 
given  by  cars  approaching  upon  such  tracks. ^  In  the  appended  notes  will  be 
found  cases  in  which  the  crossing  of  railroad  tracks  by  a  passenger  to  board 
his  train  or  car  was,  under  the  peculiar  circumstances,  held  to  constitute  con- 
tributory negligence,^  and  other  cases  in  which  the  crossing  of  tracks  for  the 


97.  Illinois  Cent.  R.  Co.  v.  Proctor, 
122  Ky.  92,  89  S.  W.  714,  28  Ky.  L.  Rep. 
598. 

98.  Passenger  not  required  to  exercise 
the  degree  of  care  required  of  persons 
not  passengers. — Warner  v.  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  339,  42  L.  Ed.  491, 
18  S.  Ct.  68;  Weeks  v.  New  Orleans,  etc., 
R.  Co.,  40  La.  Ann.  800,  5  So.  72,  8  Am. 
St.  Rep.  560. 

Where  the  station,  in  which  is  the  wait- 
ing room,  was  so  situated,  and  the  trains 
of  the  company  so  operated,  that  passen- 
gers obliged  to  board  a  train  which  was 
to  arrive  and  depart  on  the  east  track 
could  not  do  so  without  crossing  the  west 
track,  over  which  a  train  bound  in  an 
opposite  direction  was  momentarily  to 
arrive,  one  waiting  at  a  station  to  take 
the  train  may  assume  from  the  stopping 
of  the  train  at  the  station  that  it  is  safe 
for  him  to  board  the  train  away  from  a 
platform,  and  he  is  not  required  to  ex- 
ercise the  same  degree  of  care  and  cau- 
tion as  would  be  imposed  on  him  if  he 
were  not  a  passenger.  Warner  v.  Balti- 
more, etc.,  R.  Co.,  168  U.  S.  339,  42  L. 
Ed.  491,  18  S.   Ct.  68. 

99.  Warner  v.  Baltimore,  etc.,  R.  Co., 
168  U.  S.  339,  42  L.  Ed.  491,  18  S.  Ct.  68; 
Richmond,  etc.,  R.  Co.  v.  Powers,  149  U. 
S.  43,  37  L.  Ed.  642,  18  S.  Ct.  748;  St. 
Louis,  etc.,  R.  Co.  v.  Hutchinson,  101 
Ark.  424,  142  S.  W.  527;  Weeks  v.  New 
Orleans,  etc.,  R.  Co.,  40  La.  Ann.  800,  5 
So.  72,  8  Am.  St.  Rep.  560. 

1.  Warner  v.  Baltimore,  etc.,  R.  Co., 
168  U.  S.  339,  42  L.  Ed.  491,  18  S.  Ct.  68; 
Richmond,  etc.,  R.  Co.  v.  Powers,  149  U. 
S.  43,  37  L.  Ed.  642,  13  S.  Ct.  748. 

8.  Passenger  may  rely  upon  usual  sig- 
nals.— Chaffee  v.  Boston,  etc.,  R.  Corp., 
104  Mass.  108. 

3.  Facts  held  to  constitute  contribu- 
tory negligence. — A  passenger,  in  his  at- 
tempt to  board  a  train  which  had  left  the 
station,  stood  on  the  track  in  full  view  of 
an  approaching  train,  which  rang  its  bell 
and  whistle,  but  failed  to  distract  his  at- 
tention from  the  other  train.  Held,  that 
he  was  negligent.  Weeks  v.  New  Or- 
leans, etc.,  R.  Co.,  40  La.  Ann.  800,  5  So. 
72,  8  Am.  St.  Rep.  560. 

In  an  action  against  a  railroad  com- 
pany for  wrongfully  causing  the  death 
of  decedent,  evidence  that  decedent 
was  waiting  at  defendant's  station  for 
a    train,    was    familiar    with    the    locality 


and  with  the  position  of  the  tracks, 
knew  that  the  train  was  approaching, 
and  had  unobstructed  view  thereof,  and 
was  struck  while  crossing  the  track 
to  the  ♦opposite  platform,  and  while 
walking  with  the  head  down  and 
seemingly  in  a  state  of  abstraction, 
showed  contributory  negligence  on  de- 
cedent's part.  Pendleton  v.  Richmond, 
etc.,  R.  Co.,  52  S.  E.  574,  104  Va.  813. 

Plaintiff  came  to  defendant's  railroad 
station,  intending  to  take  a  train.  There 
v.'ere  several  tracks,  and  the  train  he  in- 
tended to  take  stood  on  the  further  track 
from  where  plaintiff  approached  the  sta- 
tion. The  olatform  gates  on  the  side 
nearest  plaintiff  were  closed,  and  he  passed 
the  gate  on  the  sidewalk,  crossing  the 
near  track  diagonally,  intending  to  go 
round  the  train,  and  reach  the  platform 
on  the  further  side.  While  crossing  the 
near  track  he  was  struck  by  an  approach- 
ing train.  A  dense  smoke  was  hanging 
over  the  track,  and  the  engine  which 
struck  him  had  no  headlight,  though  it 
was  getting  dark.  Held,  that  plaintiff 
was  negligent.  Debbins  v.  Old  Colony 
R.  Co.,  154  Mass.  402,  28  N.  E.  374. 

On  one  side  of  a  track  was  a  station 
with  platform,  and  on  the  other  side  a 
platform  for  the  convenience  of  passen- 
gers going  the  other  way.  A  woman  47 
years  old,  having  purchased  a  ticke't,  was 
told  by  the  ticket  agent  to  cross.  When 
part  way  across,  she  turned  back  to  get 
a  bundle,  though  warned  of  her  danger, 
and  in  attempting  to  cross  after  getting 
the  bundle  she  was  killed.  The  evidence 
was  conflicting  whether  the  train  was 
one-half  or  one-quarter  of  a  mile  distant 
when  the  agent  told  her  to  cross.  Held, 
that  she  was  guilty  of  contributory  neg- 
ligence. Baltimore,  etc.,  R.  Co.  v.  State, 
63   Md.    135. 

A  passenger,  a  man  of  mature  years, 
in  good  health,  having  had  considerable 
experience  in  traveling,  asked  for  no  in- 
formation or  guidance  as  to  the  method 
of  reaching  a  train  on  which  he  was 
about  to  embark,  though  the  night  was 
dark  and  cloudy  and  the  station  premises 
new  and  uncompleted.  He  sta'^ted  with 
others  from  the  station,  but,  in  button- 
ing his  coat,  fell  behind  them,  and,  on 
hearing  the  station  agent  say.  "Come 
on,"  crossed  a  side  track,  then  a  platform, 
and  then  passed  on. to  the  main  track, 
erroneously  believing  that  the  agent  was 
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same  purpose  was  held  not  to  constitute  such  negligence* 
Application  to  Passengers  of  Requirement  to  Stop,  Look  and  Listen. 

— According  to  the  weight  of  authority,  the  rule  requiring  that  one  crossing  a 
railroad  over  a  highway  should  stop,  look  and  listen  is  not  to  be  rigorously  ap- 
plied to  a  passenger  at  a  station  going  to  his  train. ^  If  the  passenger  is  invited 
by  the  carrier  to  cross  a  track  in  going  to  his  train,^  or  if  the  railroad  is  so  con- 
structed that  the  passenger  is  required  to  cross  intervening  tracks  to  get  from 
the  station  to  his  train,''  the  passenger  is  not  guilty  of  contributory  negligence, 


on  the  other  side  of  the  main  track,  and 
was  struck  by  the  coming  train.  The 
main  track  was  straight  for  900  feet,  and 
the  engine  was  equipped  with  a  head- 
light which  could  be  seen  2,000  feet,  and 
was  running  not  more  than  six  miles  an 
hour.  The  passenger  at  all  tiriies  saw 
the  train  and  its  headlig'ht,  but  erro- 
neously believed  that  it  had  stopped,  and 
stepped  in  front  of  it  while  not  more 
than  seven  feet  away,  and  did  not  look 
at  the  engine  while  crossing.  The  en- 
gineer saw  the  passenger,  and  applied 
the  emergency  brake  and  stopped  the 
train  within  50  or  60  feet.  Held,  that  the 
passenger  was  guilty  of  contributory 
negligence  precluding  a  recovery,  though 
it  be  conceded  that  the  carrier  did  not 
perform  the  full  measure  of  duty  in  the 
manner  of  supplying  lights  for  its  prem- 
ises. Pere  Marquette  R.  Co.  v.  Strange, 
171  Ind.  160,  84  N.  E.  819,  20  L.  R.  A., 
N.  S.,  1041,  rehearing  denied  85  N.  E. 
1026. 

A  freight  train  was  standing  on  the 
track  between  the  ticket  office  and  the 
passenger  train,  in  the  night,  both  of  the 
trains  being  nearly  ready  to  start.  The 
plaintiff,  a  passenger,  in  attempting  to 
pass  between  the  freight  cars  in  order  to 
reach  the  other  train,  was  injured  by 
their  moving,  and  died.  It  did  not  appear 
that  he  notified  those  in  command  of  the 
freight  train,  or  that  they  had  knowledge 
of  his  intention.  Held,  that  the  company 
was  not  liable.  Chicago,  etc.,  R.  Co.  v. 
Dewey,   26   111.   255,   79  Am.   Dec.   374. 

In  an  action  against  a  street-railroad 
company  for  an  injury,  evidence  that 
plaintiff,  in  attempting  to  get  on  an  ap- 
proaching street  car,  crossed  over  and 
placed  himself  between  parallel  tracks, 
instead  of  remaining  on  the  outer  side, 
and  that  he  saw  another  car  coming  on 
the  other  track,  50  or  75  feet  away,  as 
he  was  getting  on,  but  paid  no  more  at- 
tention to  its  until  struck  by  it,  justifies 
a  nonsuit,  for  contributory  negligence. 
Davenport  v.  Brooklyn  City  R.  Co.,  100 
N.  Y.  633,  3  N.  E.  305. 

4.  Facts  held  not  to  constitute  con- 
tributory negligence. — Deceased,  who  at- 
tempted to  cross  defendant's  tracks  to 
take  a  south-bound  train,  was  killed  by 
a  north-bound  train  as  he  stepped  on  the 
track.  The  night  was  dark  and  stormy, 
and  deceased  looked  first  to  the  south, 
and  then  to  the  north,  before  attempting 
\o   cross.     The   testimony   as   to   how   far 


the  headlight  of  the  north-bound  train 
could  be  seen  was  conflicting,  and  the 
view  was  obstructed  by  telegraph  poles 
and  freight  cars  on  the  side  track.  Held, 
that  deceased  was  not  guilty  of  contrib- 
utory negligence  as  a  matter  of  law. 
Judgment,  66  N.  Y.  S.  605,  54  App.  Div. 
636,  affirmed.  Albfecht  v.  New  York, 
etc.,  R.  Co.,  59  N.  E.  1118,  166  N.  Y.  623. 
A  pedestrian,  who,  after  signaling  an 
approaching  car  about  half  a  block  away 
to  stop  at  a  customary  place  for  taking 
passengers,  proceeds  diagonally'  across 
the  tracks  to  such  place,  assuming  that 
the  motorman,  as  the  car  approaches  the 
stopping  place,  will  use  reasonable  care 
to  permit  her  to  cross  in  safety,  is  not 
negligent  as  a  matter  of  law  for  failing 
to  look  behind  her  after  she  had  started 
in  her  diagonal  course  across  the  tracks. 
Judgment,  79  N.  Y.  S.  1054,  78  App.  Div. 
418,  affirmed.  Copeland  v.  Metropolitan 
St.   R.    Co.,   69   N.   E.   1121,   177   N.   Y.   570. 

5.  Requirement  to  stop,  look,  and  lis- 
ten not  rigorously  applied. — Brassell  v. 
New  York,  etc.,  R.  Co.,  84  N.  Y.  241; 
Struble  V.  Pennsylvania  Co.,  226  Pa.  118, 
75  Atl.  17;  Keifner  v.  Pittsburg,  etc.,  R. 
Co.,    233    Pa.    50,   72   Atl.    353. 

6.  Karr  v.  Milwaukee  Eight,  etc.,  Co., 
113  N.  W.  62,  133  Wis.  662,  13  L.  R.  A., 
N.   S.,   283. 

7.  Illinois  Cent.  R.  Co.  v.  Proctor,  122 
Ky.  92,  89  S.  W.  714,  28  Ky.  L.  Rep.  598; 
Jewett  V.  Klein,  27  N.  J.  Eq.  550. 

The  rule  that  any  person  who  goes 
upon  a  railroad  track,  incautiously,  or 
without  using  all  reasonable  precaution 
to  escape  injury,  assumes  the  hazard,  and, 
if  injury  ensues,  is  without  remedy,  ii 
to  be  applied  in  determining  the  liabil- 
ity of  a  railroad  corporation  where  the 
injury  is  sustained  by  a  person  while 
crossing  the  track  on  a  public  highway; 
but  it  has  no  application  to  a  case  where, 
by  the  arrangement  of  the  corporation, 
it  is  made  necessary  for  passengers  to 
cross  the  track  in  passing  to  and  from 
the  depot  to  the  cars.  Klein  v.  Jewett, 
26  N.   J.   Eq.  474. 

Where  an  intending  passenger  was 
walking  on  the  path  used  for  entering 
steam  cars,  and  was  struck  by  an  electric 
car  of  the  same  railroad  on  the  next 
track,  the  rule  as  to  his  duty  to  look 
and  listen  is  not  applicable.  Conway  v. 
New  Orleans,  etc.,  R.  Co.,  24  So.  780, 
51  La.  Ann.  146. 

Defendant    railroad    company    had    for 
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as  a  matter  of  law  in  failing  to  look  and  listen  for  an  approaching  train  before 
crossing.  The  passenger,  under  such  circumstances,  has  the  right  to  assume 
that  trains  will  be  so  regulated  as  to  permit  his  crossing  in  safety.,  and  he  is 
chargeable  only  with  reasonable  care.^  But  in  some  jurisdictions  it  has  been 
held  that  although  a  passenger  is  required  to  cross  the  carrier's  tracks  in  order 
to  reach  the  train  he  intends  to  take,  he  will  be  guilty  of  contributory  negligence 
if  he  neglects  to  look  and  listen  before  doing  so.^  In  Massachusetts  it  has  been 
held  that,  although  it.  was  proper  and  necessary  for  a  passenger  to  cross 
the  carrier's  tracks  to  reach  the  platform  from  which  he  was  to  take  his  train 
when  it  should  arrive,  yet  if  there  was  no  reason  for  crossing  when  he  did,  and 
there  was  no  inducement  or  invitation  held  out  to  him  to  cross  when  he  did,  his 
failure  to  look  for  an  approaching  train  before  crossing  constituted  contrib- 
utory negligence.!"     In  the  same  state  it  has  been  held  that  if  a  passenger  with- 


many  years  run  a  certain  train  on  the 
southerly  of  two  tracks,  and  passengers, 
in  taking  said  train,  had  been  accus- 
tomed to  pass  over  the  northerly  track, 
lying  between  it  and  the  station,  to 
reach  such  train.  Plaintiff's  intestate, 
with  others,  on  such  train  being  an- 
nounced, left  the  station  to  board  the 
train.  Though  it  was  dark,  deceased 
could  have  seen,  had  he  looked,  that  the 
train  was  coming  on  the  north  track,  but 
was  killed  by  the  train  while  passing  over 
the  north  track  to  take  the  train,  as  he 
thought,  on  the  south  track,  as  usual. 
Held,  deceased  could  not  be  said,  as  a 
matter  of  law,  to  be  guilty  of  contribu- 
tory negligence  in  not  looking  to  see 
which  track  the  train  was  on.  Order,  55 
N.  Y.  S.  33,  35  App.  Div.  29S,  affirmed. 
Beecher  v.  Long  Island  R.  Co.,  55  N.  E. 
899,   161   N.   Y.   233. 

The  act  of  an  engineer  of  a  freight 
train  in  propelling  his  train  at  a  speed 
of  more  than  six  miles  an  hour,  on  a 
track  between  a  railroad  station  and  the 
track  on  which  a  passenger  train  was  ap- 
proaching in  an  opposite  direction,  be- 
fore the  latter  could  stop,  held  to  be 
gross  negligence,  and  this,  whether  bell 
or  whistle  was  sounded  or  not;  and,  as 
matter  of  law,  it  would  not  be  negligence 
for  a  passenger  seeking  to  get  aboard 
the  passenger  train  to  attempt  to  cross 
the  track  at  the  station  and  fail  to  look 
for  the  other.  Terry  v.  Jewett,  78  N. 
Y.   338,  affirming  17   Hun   395. 

8.  Illinois  Cent.  R.  Co.  v.  Proctor,  133 
Ky.  93,  89  S.  W.  714,  28  Ky.  L.  Rep.  598; 
Jewett  V.  Klein,  37  N.  J.  Eq.  550;  Keif- 
ner  v.  Pittsburg,  etc.,  R.  Co.,  323  Pa.  50, 
73  Atl.  253;  Karr  v.  Milwaukee  Light, 
etc.,  Co.,  132  Wis.  662,  113  N.  W.  62,  13 
L.  R.  A.,  N.  S.,  383. 

A  passenger,  when  taking  a  railroad 
car  at  a  station,  has  a  right  to  assume 
that  the  company  will  not  expose  him  to 
unnecessary  danger,  but  will  discharge 
the  duty  requiring  it  to  provide  passen- 
gers a  safe  passage  to  and  from  the  train. 
A  passenger,  therefore,  is  not  in  all 
cases  liable  to  the  charge  of  contributory 
neghgence  because  he  attempts  to  cross 
an  intervening  track  without  looking  for 
approaching     trains.      Brassell     v.      New 


York,  etc.,  R.  Co.,  84  N.  Y.  241. 

The  failure  of  a  passenger,  about  to 
cross  the  track  at  a  station  in  order  to 
take  his  train,  to  stop,  look,  and  listen 
for  other  trains,  is  not,  as  a  matter  of 
law,  contributory  negligence,  where  he 
knew  of  and  relied  on  a  rule  of  the  com- 
pany requiring  a  train  approaching  a  sta- 
tion where  another  train  is  receiving  or 
discharging  passengers  to  stop  before 
reaching  the  station,  and  not  proceed  un- 
til the  other  train  has  moved  away,  or  a 
signal  been  given  to  approach.  Betts  v. 
Lehigh  Valley  R.  Co.,  43  Atl.  363,  191 
Pa.   575,   45    L.    R.   A.   261. 

9.  Strict  compliance  with  requirement 
essential  in  some  jurisdictions. — Dieck- 
mann  v.  Chicago,  etc.,  R.  Co.  (Iowa),  105 
N.  W.  536;  Hall  v.  Southern  Railway,  88 
S.   C.  430,  70  S.   E.   1039. 

Where  a  railroad  station  was  so  ar- 
ranged that  it  was  necessary  for  a  pas- 
senger to  cross  the  track  on  which  his 
train  was  approaching,  and  the  headlight 
could  be  seen  plainly  for  two  miles  be- 
fore it  reached  the  station,  and  the  whis- 
tle was  sounded  and  the  bell  rung,  and 
he  was  killed  by  being  struck  by  the 
train,  he  was  guilty  of  contributory  neg- 
ligence. Dieckmann  v.  Chicago,  etc.,  R. 
Co.    (Iowa),   105   N.   W.   536. 

10.  Rule  in  Massachusetts.— Winslow 
V.  Boston,  etc.,  R.  Co.,  165  Mass.  364,  43 
N.  E.  1133.  See,  also,  Roberts  v.  New 
York,  etc.,  R.  Co.,  175  Mass.  396,  56  N. 
E.    559. 

In  order  to  take  her  train,  plaintiff  was 
required  to  cross  the  double  tracks  be- 
tween the  station  platforms  to  the  plat- 
form opposite  that  on  which  she  stood; 
and,  in  attempting  to  do  so,  she  passed 
behind  a  train  standing  on  the  track 
nearest  her,  which  wholly  obstructed  her 
view  of  the  other  track  in  the  direction 
from  which  trains  arrived  thereon;  and 
while  between  the  tracks,  and  after  such 
train  had  ceased  to  be  an  obstruction  to 
her  view,  she  failed  to  look  to  see  whether 
a  train  was  coming,  and,  shortly  after 
stepping  on  the  track,  was  struck  and  in- 
jured. Held,  that  her  failure  to  look 
constituted  contributory  negligence.  Win- 
slow  V.  Boston,  etc.,  R.  Co.,  165  Mass. 
264,   43   N.   E.   1133. 


2139 


CONTRIBUTORY    NEGLIGENCE. 


§  2713 


out  looking  for  an  approaching  train  attempts  to  cross  the  carrier's  track  at  a 
place  not  designed  or  adapted  -for  crossing,  and  at  which  the  carrier  had  held 
out  no  invitation  or  inducement  for  him  to  cross,  he  is  guilty  of  contributory 
negligence,  alth(jugh  the  carrier  had  tolerated  a  practice,  which  the  passenger 
and  others  had  adopted,  of  crossing  at  that  place,  without  taking  any  active 
measures  to  prevent  it.^^  If  an  intending  passenger,  who  has  not  presented 
himself  at  the  carrier's  platform  or  depot  as  a  passenger,  is  injured  by  passing 
in  front  of  the  identical  train  upon  which  he  intended  to  travel,  as  it  is  ap- 
proaching the  station  and  arriving  at  its  stopping  place,  he  is  guilty  of  con- 
tributory negligence  if  he  did  not  stop,  look  or  listen  for  a  train  before  stepping 
on  the  track.12  While,  if  a  railway  company  permits  the  practice  of  passen- 
gers leaving  and  re-entering  their  train  while  on  a  side  track  at  an  intermediate 
station,  for  the  purpose  of  letting  another  train  pass  on  the  main  track,  it  is 
bound  to  use  reasonable  care  not  to  expose  such  passengers  to  unnecessary 
danger,  yet  it  is  not  bound  to  so  regulate  its  business  as  to  make  the  side  track 
as  safe  a  place  of  ingress  or  egress  as  the  station  platform;  nor  does  it  give  any 
assurance,  under  such  circumstances,  to  passengers  that  no  trains  Will  pass 
while  they  are  crossing  or  recrossing  the  main  track.  Neither  does  the  call  of 
"All  aboard !"  by  the  conductor  of  the  side-tracked  train  give  an  assurance  to 
those  who  have  left  their  train  that  they  may  cross  the  main  track  in  safety, 
without  looking  for  approaching  trains.  Passengers  who  have  thus  left  their 
train,  when  they  attempt  to  cross  the  track,  under  these  circumstances,  are  bound 
to  exercise  reasonable  care  and  caution  to  avoid  injury  from  passing  trains, 
and  must  use  their  senses  for  that  purpose. ^^^ 


11.  Wheelwright  v.  Boston,  etc.,  R. 
Co.,   135   Mass.   235. 

At  a  railroad  station  the  tracks  ran 
easterly  and  westerly.  On  the  south  side 
of  the  tracks  were  the  station  house,  and 
a  platform  over  500  feet  in  length,  which 
ran,  on  the  east,  to  a  highway  crossing 
the  railroad  at  grade.  On  the  north  side 
of  the  tracks  was  a  platform  500  feet  in 
length,  which  ran,  on  the  west,  to  a  pas- 
sageway leading  from  a  highway  parallel 
with  the  railroad  on  its  northerly  side. 
Between  the  two  platforms  were  two 
strips  of  planking,  each  10  feet  wide,  and 
the  rest  of  the  space  was  left  unplanked. 
The  railroad  tracks  were  straight  ■  from 
the  passageway  for  the  distance  of  a 
quarter  of  a  mile  in  an  easterly  direction. 
Passengers  going  eastward  could  enter 
the  cars  only  from  the  south  platform. 
A  woman  who  lived  on  the  north  side 
of  the  railroad,  intending  to  take  a  train 
going  eastward,  went,  in  the  daytime, 
down  the  passageway  to  the  northerly 
platform,  and  found  a  freight  train  pass- 
ing, which  was  going  westward.  She 
waited  until  it  had  passed,  looked  east- 
ward to  see  if  any  other  train  was  com- 
ing, and  saw  none.  Her  attention  was 
then  attracted  to  the  incoming  of  the 
train  on  which  she  was  going,  and  know- 
ing that,  by  the  rules  of  the  road,  while 
one  train  was  at  a  station  another  was 
not  allowed  to  p?iss,  and  that  one  train 
was  not  allowed  to  follow  another  within 
five  minutes,  she,  without  looking  again 
to  see  if  a  train  was  coming,  stepped  on 
the  north  track,  attempted  to  cross  at  a 
place  where  there  was   no  planking,   and 
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was  struck  by  a  train  coming  from  the 
cast,  a  few  hundred  feet  behind  the  other 
freight  train.  Held,  in  an  action  against 
the  railroad  corporation  for  the  injuries 
sustained,  that  there  was  no  evidence  to 
warrant  a  finding  that  the  plaintiff  was 
in  the  exercise  of  due  care,  although,  for 
nearly  20  years,  persons  coming  from  the 
north  side  of  the  railroad  had  been  ac- 
customed to  cross  to  the  south  platform 
in  the  place  where  the  plaintiff  was  at- 
tempting to  cross.  Wheelwright  v.  Bos- 
ton, etc.,   R.   Co.,  135  Mass.   325. 

12.  Passenger  passing  in  front  of  train 
he  intends  to  take. — Gregg  v.  Northern 
Pac.  R.  Co.,  49  Wash.  183,  94  Pac.  911. 

13.  Passengers  leaving  and  returning 
to  train  while  it  is  temporarily  on  a  side 
track. — DeKay  v.  Chicago,  etc.,  R.  Co., 
41  Minn.  178,  43  N.  W.  183,  16  Am.  St. 
Rep.   687,   4   L.   R.  A.   632. 

A  train  going  south,  on  which  plain- 
tiff was  a  passenger,  was  side-tracked  at 
a  station  to  permit  a  north-bound  train 
to  pass  on  the  main  track.  The  con- 
ductor of  plaintiff's  train  remarked,  in  his 
hearing,  that  they  would  have  to  wait  for 
the  north-bound  train  some  twenty  or 
thirty  minutes,  and  that  there  would  be 
time  to  go  to  the  village  near  by.  Plain- 
tiff went  to  the  village,  and  on  his  re- 
turn, after  an  absence  of  about  15  min- 
utes, hearing  the  conductor  cry  "All 
aboard,"  started  on  a  run  for  his  train, 
and  in  crossing  the  main  track  was  struck 
by  the  north-bound  train.  Plaintiff  nei- 
ther looked  nor  listened  for  the  north- 
bound train,  although  for  the  last  100  feet 
of  the  distance  which  he  ran  the  view  in 
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Information  or  Request  of  Carrier's  Employee  as  Precluding  Con- 
tributory Negligence. — Information  given  by  a  baggage  master  to  a  person 
waiting  for  a  train,  that  the  same  will  be  along  in  six  minutes,  and  must  be 
taken  from  the  other  side  of  the  track,  does  not  amount  to  an  assurance  that 
there  will  be  no  danger  in  crossing,  or  relieve  such  person  from  the  responsibil- 
ity of  exercising  due  care.^*  But  where  a  carrier's  agent  requests  passengers 
to  cross  the  tracks  to  a  platform  so  as  to  take  their  train,  his  invitation  is  an 
implied  assurance,  upon  which  a  passenger  can  rely,  that  he  can  cross  the  tracks 
safely,  and  he  will  not  be  negligent  unless  the  danger  from  the  train's  approach 
is  so  imminent  that,  as  an  ordinarily  prudent  person,  he  should  know  the  peril 
in  crossing. 15 

§  2714.  Passing  Along  Track  or  Right  of  Way  to  Reach  Train  or  Car. 
— Walking  on  Track. — While  plaintiff  was  walking  up  the  track  to  overtake 
an  electric  car  waiting  for  passengers  (including  plaintiff)  transferred  from  a 
cable  line,  the  car  was  suddenly  backed  up,  and,  there  being  no  one  on  the  rear 
end  on  the  lookout,  plaintiff  was  run  down.  It  was  the  custom  of  the  electric 
car  to  wait  for  such  transferred  passengers  at  any  place  within  a  block  from 
the  ju»ction  with  the  cable  line,  but  not  to  back  up  to  the  junction  for  such  pas- 
sengers. It  was  held  that  in  walking  up  the  track  plaintiff  was  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence,  although  she  neither  looked  nor  lis- 
tened, and  though  she  heard  the  signal  to  back  the  car.^^  But  it  has  been  held 
that  a  person  who  voluntarily  steps  down  on  a  railroad  track  from  a  station 
platform,  and  walks  thereon  towards  a  standing  train  that  is  liable  to  move 
backward  or  forward  almost  immediately,  when  it  is  too  dark  to  see  when  it 
begins  to  move,  or  in  which  direction  it  is  moving,  is  guilty  of  contributory  neg- 
ligence.^'^  Where  one  comes  onto  a  railroad  track  to  take  passage  on  a  freight 
train,  several  hundred  feet  below  the  freight  depot,  at  two  o'clock  on  a  dark 
night,  knowing  nothing  of  the  road,  and  being  at  the  southern  end,  and  wish- 
ing to  reach  the  northern  end  of  the  train,  passes  up  the  track,  which  is  on  a 
high  embankment,  and  falls  into  a  passway  over  a  road,  left  open  at  the  top  to 
serve  as  a  cattle  guard,  he  is  guilty  of  contributory  negligence. i®  Intoxication 
of  a  passenger  walking  on  a  side  track  to  take  passage  on  his  train  does  not  af- 
fect his  right  to  recover  for  injuries  sustained  by  being  struck  by  a  freight  train 
running  on  the  side  track,  unless  by  reason  of  his  intoxication  he  failed  to  ex- 

the    direction    of    such    train    was    unob-  Union  Trunk  Line,  10  Wash.  507,  39  Pac. 

structed.      Held,   that   plaintiff  was   guilty  138. 

of  negligence,  and  could  not  recover.     De  17.    St.    Louis,   etc.,    R.    Co.   v.   Whittle, 

Kay    V.    Chicago,    etc.,    R.    Co.,    41    Minn.  74  Fed.  396,  20  C.  C.  A.  196. 

178,  43  N.  W.   183,  16  Am.   St.  Rep.  6S7,  W.    came    to   a    station    on    defendant's 

4    L.    R.    A.    633.  railroad,  at  midnight,  on  a  dark  night,  to 

14.  Informatioti  by  baggage  master.  board  a  train  which  did  not  stop  unless 
— Roberts  v.  New  York,  etc.,  R.  Co.,  56  flagged.  The  station  agent  had  gone  to 
N.   E.   559,   175   Mass.   396.  bed,    but    a   bystander    flagged   the    train, 

15.  Request  by  carrier's  agent  that  which,  however,  ran  300  feet  beyond  the 
passengers  cross  tracks. — Dieckmann  v.  station,  before  stopping.  Another  by- 
Chicago,  etc.,  R.  Co.,  145  Iowa  250,  131  stander  then  told  W.  that  he  could  go 
N.  W.  676,  31  L.  R.  A.,  N.  S.,  338.  ahead,  and  get  on,  and  W.  started  to  run 

While     a   passenger's    right     to    assume  up    the    track.      The    train    backed    down, 

that  the  cornpany's  agent  had  announced  and   ran   over  and   killed  W.      Held,  that 

an    approaching   train    in   time    to    enable  W.  was  guilty  of  contributory  negligence, 

him   to   cross   the   tracks   to   the   platform  and  the  jury,   in   an   action   by  his  repre- 

in   safety,   and   that   a   safe   access   to   the  sentatives,  should  have  been  instructed  to 

platform    was     provided,    did    not     relieve  find  for  the  defendant.     St.  Louis,  etc.,  R. 

him  from  exercising  due  care  for  his  own  Co.  v.  Whittle,   74   Fed.   296,   30   C.   C.  A. 

safety,  those  considerations  were  material  196. 

in  determining  whether  the  passenger  ex-  18.    Murch  v.   Concord  R.   Corp.,  39  N. 

ercised  due  care  in  crossing.     Dieckmann  H.   9,   61  Am.   Dec.   631.     Compare   Hart- 

V.    Chicago,    etc.,    R.    Co.,    145    Iowa    350,  wig  v.  Chicago,  etc.,  R.  Co.,  49  Wis.  358, 

131  N.  W.  676,   31  L.   R.  A.,   N.   S.,  338.  5    N.    W.    865. 

16.  Walking    on    track. — Cameron     v. 


2141  CONTRIBUTORY   NEGLIGENCE.  §§    2714-2716 

ercise  such  care  for  his  safety  as  may  usually  be  expected  of  a  sober  person  of 
ordinary  prudence  under  like  circumstances. ^^ 

Walking  on  Rig^ht  of  Way  Near  Track. — Where  a  prospective  passenger 
runs  along  the  carrier's  right  of  way  in  the  face  of  an  approaching  train,  and 
neglects  to  avail  himself  of  an  opening  between  freight  cars  on  a  sidetrack,  which 
he  passes,  but  on  the  contrary  attempts  to  board  the  moving  train,'  he  is  guilty 
of  contributory  negligence  which  will  preclude  his  recovering  for  injuries  sus- 
tained.2"  Where  a  prospective  passenger,  in  order  to  board  his  train,  al- 
though aware  of  the  approach  of  an  engine  in  his  rear,  passes  along  a  path  close 
to  the  track  in  a  railroad  yard,  in  the  midst  of  a  network  of  tracks  and  switches 
where  there  is  a  continuous  movement  backward  and  forward  of  engines  and 
cars,  atid  where  switching  from  one  track  to  another  is  constantly  to  be  ex- 
pected, he  is  guilty  of  such  contributory  negligence  as  will  preclude  his  recovery 
for  injuries  resulting  from  his  being*  struck  by  the  overhang  of  the  engine. ^^ 
But  it  has  been  held  that  the  fact  that  one  going  to  a  depot  walked  in  the  space 
on  a  double-tracked  railroad,  between  the  two  tracks,  with  an  umbrella  over 
her  head,  so  near  one  of  the  tracks  as  to  be  struck  by  a  train  coming  back  of  her, 
does  not  show  such  negligence  on  her  part  as  to  justify  the  taking  of  the  case 
from  the  jury,  there  being  evidence  that  those  in  charge  of  the  train  knew  that 
people  were  in  the  habit  of  walking  between  the  tracks  at  that  point,  and  that 
they  did  not  use  proper  means  to  prevent  the  accident  after  they  saw,  or  by 
ordinary  care  should  have  seen,  her  peril. 22 

§  2715.  Flagging  or  Signaling  Train. — Even  if  one  signaling  a  train  at 
a  flag  station  to  stop  be  considered  a  passenger,  he  owes  the  duty  of  exercising 
ordinary  care  for  his  safety. ^^  A  prospective  passenger  who  has  gone  to  a  flag 
station,  and  taken  a  position  of  peril  to  flag  a  train,  and  has  stayed  there  until 
it  is  too  late  to  extricate  himself,  is  guilty  of  contributory  negligence. 2*  But 
where  an  electric  railway  company,  whose  cars  can  be  boarded  only  from  the 
outside  rail  of  each  track,  maintains  between  its  parallel  tracks  a  night  signal 
device,  with  directions  to  passengers  to  hold  up  the  handle  thereof,  and  thereby 
cause  a  light  to  appear  until  a  car  comes  in  sight,  the  device  is  an  invitation  to 
passengers  to  cross  the  track  to  give  the  signal,  and  to  recross  to  board  the  car, 
and  a  passenger  in  doing  so  is  chargeable  only  with  the  exercise  of  reasonable 
care  to  avoid  danger,  ^s 

§  2716.  Standing  within  Reach  of  Street  Car. — One  who,  after  sig- 
naling an  approaching  street  car  which  is  about  to  round  a  curve,  places  himself 
in  such  close  proximity  to  the  track  that  he  will  inevitably  be  struck  by  the 
overhang  of  the  car  when  it  rounds  the  curve,  assumes  the  risk  incident  to  the 
dangerous  position  which  he  has  taken,  and  can  not  hold  the  street  railroad 
company  liable  for  his  injuries. ^^  If  one,  intending  to  board  an  approaching  street 
car  the  side  of  which  projects  over  the  rail  about  eight  inches,  stands  in  a  space 
about  two  feet  from  the  south  rail  of  the  track  at  a  stopping  place,  and  as 
the  car  approaches  leans  his  head  forward  and  signals  the  car,  when  he  is  struck 
on  the  head  by  some  part  of  the  car,  but  his  body  is  not  injured,  he  is  guilty  of 
contributory  negligence  in  not  taking  a  position  outside  the  reach  of  the  car, 
and  is  not  entitled  to  recover. ^'^ 

19.    Illinois  Cent.  R.  Co.  v.  Proctor,  122  670,    66   S.   E.   848,   19   Am.    &   Eng.   Ann. 

Ky.  92,  89  S.  W.  714,  28   Ky.   L.  Rep.   598.  Cas.    439. 

80.  Walking  on  right  of  way  near  track.  24.  Bruff  v.  Illinois  Cent.  R.  Co.   (Ky.), 

—French  v.  Detroit,  etc.,  R.  Co.,  89  Mich.  121  S.  W.  475. 

537,  50  N    W    914                     ■  25.   Karr  v.   Milwaukee   Light,   etc.,  Co., 

21.  Kaiser  v.  Northern  Pac.  R.  Co.,  303  "%N.  W.  62,  132  Wis.   662,  13  L.   R.  A., 

Fed    933  ^•' 

„  ■    „  ■  .          nj.           .   „        _     „       ,.,,  26.    Standing  within  reach  of  street  car. 

22.  Kreis  v  Missouri  Pac.  R.  Co.,  131  __Garvey  v.  Rhode  Island  Co.,  58  Atl. 
Mo.  533,  33  S.  W.  64,  1150.  45e_    gg    r,    j     gO. 

23.  Flagging  or  signaling  train.—  27.  Neale  v.  Springfield  St.  R.  Co.,  1S9 
Wright  V.  Atlantic,   etc.,   R.   Co.,   110   Va.  Mass.  351,  75  N.  E.  703. 
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§§  2717-2738.  Entering  Conveyance— §  2717.  In  General.^A  street 
car  passenger  is  bound  to  act  with  prudence,  and  to  use  the  means  provided  for 
his  safe  transportation  with  reasonable  circumspection  and  care,  and  to  see  that 
the  car  has  stopped,  and  that  he  can  safely  get  on  before  attempting  to  do  so.^^ 
But  while  attempting  to  board  a  street  car,  whether  stopped  on  signal  or  not, 
he  is  entitled  to  rely  on  the  reasonableness  of  the  conduct  of  the  operatives,  judged 
by  what  they  knew,  or  ought  to  have  known,  of  the  operation  of  the  car.^^ 
Where  a  passenger  while  boarding  a  street  car  was  injured  by  placing  his  hand 
on  the  door  as  it  was  opening,  the  fact  that  in  feeling  for  the  handle  plaintiff 
may  have  accidentally  put  his  hand  on  the  door  before  it  was  entirely  open  would 
not  constitute  contributory  negligence  if  he  was  in  the  exercise  of  due  care,  and 
the  injury  which  he  received  was  due  either  to  the  negligent  manner  in  which 
the  door  was  operated  or  to  a  defect  in  the  construction  of  the  car.^" 

Degree  of  Care. — In  an  action  to  recover  for  injuries  received  while  enter- 
ing a  train,  where  the  evidence  is  contradictory,  it  is  not  error  to  instruct  that 
the  rare  to  be  taken  in  entering  a  train  must  be  proportionate  to  the  ordinary  risks 
connected  therewith,  and  the  passenger  must  use  the  means  provided  with  rea- 
sonable care.^i  The  standard  for  determining  whether  a  person  injured  in  at- 
tempting to  board  a  car  used  due  care  is  not  whether  he  could  by  looking  have 
seen  the  danger,  and  did  not  look,  but  whether  it  was  reasonable  conduct  for 
ordinarily  prudent  people  under  the  circumstances  surrounding  the  accident  to 
so  look  as  to  discover  the  danger.^^  The  reasonable  promptness  on  the  part  of 
a  passenger  in  entering  a  train  depends  largely  on  the  particular  circumstances, 
including  his  physical  ability,  his  incumbrance  with  baggage,  and  his  being  ac- 
companied by  those  dependent  upon  him  for  attention.^^ 

Injury  from  Defective  Machinery. — In  an  action  by  a  passenger  for  in- 
juries received  in  attempting  to  enter  a  car  defendant  claimed  that  the  attempt 
to  enter  the  car  with  the  facilities  furnished  by  it  was  such  contributory  negli- 
gence as  defeated  a  recovery.  Such  claim,  coming  from  a  defendant  whose  serv- 
ants had  invited  plaintiff  to  enter  the  car  by  means  of  the  facilities  furnished  by 
defendant,  was  not  entitled  to  favorable  consideration,  and  that  when  a  passen- 
ger has  carefully  used  the  means  provided  by  the  carrier  to  enter  its  cars  at  a 
regular  station,  the  danger  in  attempting  to  enter  must  be  very  apparent  to  even 
a  person  without  experience  to  justify  setting  aside  a  judgment  in  his  favor.^* 

Injured  by  Approach  of  Car. — One  waiting  to  board  an  approaching  street 
car,  who  took  a  position  which  was  safe  with  reference  to  the  ordinary  cars 
which  the  street  railroad  used,  and  with  which  he  was  familiar,  having  no  no- 
tice up  to  the  time  he  was  struck  by  it  that  an  approaching  car  was  of  a  greater 

28.  Entering  conveyance. — File  v.  Wil-  ered  the  opening.  Brisbin  v.  Boston  Ele- 
mington  City  R.  Co.   (Del.),  80  Atl.  633.  vated  R.  Co.,  207  Mass.  553,  93  N.  E.  572. 

29.  Moffitt  7'.  Connecticut  Co.,  80  Conn.  33.  St.  Louis,  etc.,  R.  Co.  v.  Hartung, 
527,    86   Atl.    16.  95  Aik.   220,   128   S.  W.   1025. 

30.  Carter  v.  Boston,  etc.,  R.  Co.,  91  N.  34-  Injury  from  defective  machinery.— 
E    142    205  Mass    21  Where  it  appears  that  a  woman  in  preg- 

31.  Degree  of  care.-Weaver  v.  Penn-  "^"'^y  ^f  seriously  injured  in  boarding 
sylvania  R.  Co.,  61  Atl.  1117,  212  Pa.  632.  ^,   fa-n  at  a  regular  station;  that  she  was 

-„    ..  '  ,.  ,  .        ^      '  _,  obliged    to   step    from   the    ground  to   a 

32.  Haas  7/.  Wichita  R  etc.,  Co  89  height  of  30  or  36  inches,  no  intervening 
Kan.  613,  132  Pac.  195,  48  L.  R.  A.,  ]S.  vb.,  gtgp  being  provided,  as  was  the  custom; 
974;  Plummer  v.  Boston  Elevated  R.  Co.,  and  that  she  used  due  care,  with  the 
84  N.  E.  849,  198  Mass.  499.  means    provided,— judgment   for   damages 

The    rule    for    determining    whether    a  will   not   be   disturbed   on  the   ground   of 

person,  injured  in  attempting  to  board  a  contributory    negligence,    though    it    also 

street  car  by  stepping  into  the  space  be-  appears     that'    she    had    some   assistance 

tween  the  curved  end  of  a  platform  and  from  the  company's  employees,  and  that 

the     car    steps,     used     due     care,  is    not  other  women,   and  possibly  at   times  she 

whether  by  looking  she  could  have  seen  herself,  had  boarded  the  train  in  a  similar 

the   open   space,   but   whether,   under   the  manner,    without    injury.      Missouri    Pac. 

circumstances  of  the  accident,  an  ordina-  R.   Co.  v.  Watson,  73  Tex.  631,  10  S.  W. 

rily   prudent   person   would   have    discov-  731. 
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width  than  the  ordinary  cars,  was  not  guilty  of  contributory  negligence.  Nor 
did  he  assume  the  risk  of  such  car's  striking  him.*^ 

Entering  Crowded  Car. — The  mere  fact  that  the  car  on  which  a  person  at- 
tempted to  take  passage  was  crowded  when  he  was  injured  by  the  sudden  start- 
ing thereof  does  not  render  such  person  g'lilty  of  contributory  negligence 
per  Ke.^* 

§  2718.  Time  of  Entering  Car.— Entering  Ahead  of  Proper  Time.— A 

carrier  is  not  liable  for  an  injury  to  a  person  who  enters  and  unlighted  car  ahead 
of  the  time  the  car  should  have  been  prepared  and  lighted  for  passengers.^''  But 
where  it  was  the  custom  of  the  defendant  to  receive  passengers  on  its  boats  in 
the  evening,  and  allow  them  to  sleep  there,  for  which  they  were  charged  extra, 
there  was  no  contributory  negligence  in  plaintiff's  trying  to  board  the  boat  in 
the  evening  instead  of  waiting  until  morning,  and  defendant  is  liable  for  failing 
to  keep  its  approach  lighted  and  in  safe  condition  in  the  evening.^* 

After  Signal  to  Start. — Where  a  street  car  stops  for  a  reasonable  time  for 
passengers  and  gives  the  signalto  start  before  one  attempt?  to  enter,  the  invita- 
tion to  enter  ceases,  and  one  thereafter  attempting  to  enter  would  be  negligent, 
especially  if  he  heard  and  understood  the  signal. ^^ 

Car  Not  Stopped  Required  Time. — In  an  action  against  a  railroad  company 
for  the  death  of  a  passenger  while  attempting  to  board  a  train  at  a  station,  a 
charge  that  if  the  train  did  not  stop  at  the  station  five  minutes  as  required  by 
statute  the  company  was  liable,  was  erroneous  for  eliminating  the  question  of 
contributory  negligence  of  decedent  in  attempting  to  board  the  train  in  motion.*" 

Car  Started  Suddenly. — A  street  railway  passenger  may  assume  that,  while 
boarding  a  car  and  passing  to  a  seat,  the  car  would  not  be  started  until  all  danger 
was  removed  of  its  running  so  near  to  a  team  as  to  injure  him.^^    Under  a  stat- 


35.  Injured    from    approach    of    car. — 

Denison,   etc.,   R.   Co.  v.   Craig,   80   S.  W. 
865,    35    Tex.    Civ.    App.    548. 

36.  Entering  crowded  car. — Citizens' 
St.  R.  Co.  V.  Jolly,  161  Ind.  80,  67  N.  E. 
935. 

37.  Time  of  entering  car. — Cars  of  de- 
fendant's train  were  left  standing  at  a 
platform,  with  the  steps  of  the  car  254 
inches  from  the  platform.  Half  an  hour 
before  the  time  for  the  train  to  start 
plaintiff  attempted  to  get  on  the  cars, 
and  in  so  doing  fell  between  the  steps 
and  the  platform.  The  cars  had  not 
been  lighted  and  prepared  for  the  recep- 
tion of  passengers,  and  it  was  dark  at  the 
place  where  plaintiff  attempted  to  board 
the  car.  Held,  that  plaintiff's  negligence 
precluded  a  recovery  for  her  injuries. 
Hodges  V.  New  Hanover  Transit  Co.,  107 
N.  C.  576,  12  S.  E.  597. 

38.  Skottowe  v.  Oregon,  etc..  R.  Co., 
22  Ore.  430,  30  Pac.  222,  16  L.  R.  A. 
593. 

Plaintiff,  having  gone  into  a  sanitarium 
in  a  car  which  was  switched  into  the  lat- 
ter's  grounds,  boarded  the  same  to  re- 
turn. No  one  was  in  charge,  and,  a  boy 
eight  years  old  having  loosened  the 
brakes,  the  car  ran  at  the  rate  of  ten 
miles  an  hour  down  a  grade.  The  car 
was  open,  and  other  passengers  were 
therein.  Held,  that  such  act  was  not  per 
se  negligence,  and  the  fact  that  the  rail- 
road and  the  sanitarium  had  a  regulation 
prohibiting  passengers  from  entering  un- 
til an  official  announcement  that  the  car 


was  ready  is  immaterial,  where  such 
regulation  was  not  published  or  posted, 
and  plaintiff  had  no  knowledge  thereof. 
Western  Maryland  R.  Co.  v.  Herold,  74 
Md.    510,    22    Atl.    323,    14    L.    R.    A.    75. 

39.  After  signal  to  start. — Quinn  v. 
Metropolitan  St.  R.  Co.,  118  S.  W.  46,218 
Mo.   545. 

40.  Car  not  stopped  in  required  time. 
— Galveston,  etc.,  R.  Co.  v.  Le  Gierse,  51 
Tex.   189. 

41.  Car  started  suddenly. — Lockwood 
V.  Boston  Elevated  R.  Co.,  86  N.  E.  934, 
200  Mass.  537,  22  L.  R.  A.,  N.  S.,  488. 

A  person  about  to  take  passage  on  a 
street  car  has  the  right  to  rely  on  the 
due  care  of  the  company,  and  is  not 
bound  to  anticipate  that  the  car  will 
start  suddenly,  and  throw  him  against 
poles  in  close  proximity  to  the  track. 
Citizens'  St.  R.  Co.  v.  Merl,  59  N.  E.  491, 
26  Ind.  App.  284. 

Plaintiff  signaled  a  horse  car,  which 
stopped,  but,  as  he  was  getting  aboard, 
having  one  foot  on  the  lower  step,  was 
started  again  suddenly  on  signal  of  the 
conductor,  and  the  plaintiff  was  thrown 
off  and  injured.  Plaintiff  testifies  that 
the  platform  was  crowded,  and  by  rea- 
son of  the  sudden  shock  he  could  not 
reach  it  with  either  foot  or  get  hold  of 
the  hand  rail.  Held  that,  the  evidence 
being  conflicting,  the  verdict  for  plaintiff 
was  conclusive  of  the  question  of  con- 
tributory negligence.  Black  v.  Brooklyn 
City  R.  Co.,  108  iN.  Y.  640,  15  N.  E.  389, 
1    Silvernail    Ct.    App.    580. 
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Lite  requiring  that  when  cars  stop  at  a  station,  and  a  gate  has  been  opened,  the 
car  shall  not  start  until  the  gate  be  firmly  closed,  where  a  person  intending  to  em- 
bark as  a  passenger  saw  the  train  standing  still,  and  the  gates  open,  it  was  an 
invitation  to  enter  with  safety,  and  an  attempt  to  do  so,  when  no  signal  had  been 
given  to  start,  was  not  contributory  negligence.*^ 

While  Celts  Being  Coupled. — A  passenger  who  steps  on  a  train  when  it  is 
apparent  that  a  coach  is  about  to  be  shoved  against  it  with  dangerous  violence  is 
guilty  of  contributory  negligence.*^  But  a  passenger  is  not  negligent  per  se  in 
failing  to  look  whether  the  engine  is  being  backed  against  a  detached  car  as  he  is 
entering  it  on  invitation  of  the  carrier.** 

While  Other  Cars  Passing. — Where,  though  the  plaintiff  knew  that  the 
tracks  where  he  attempted  to  board  a  street  car  ran  close  together  so  that  the 
bumpers  of  passing  cars  sometimes  touched,  he  also  knew  that  it  was  defendant's 
practice  to  avoid  having  cars  pass  at  that  point,  and  the  place  where  he  attempted 
to  board  the  car  was  provided  by  defendant  for  taking  on  passengers,  he  could  as- 
sume that  there  was  no  danger  from  passing  cars'on  the  other  track  and  was  not 
bound  to  watch  a  car  on  the  other  track  on  the  other  side  of  the  cross-street  to 
see  if  it  was  going  to  pass  the  car  he  was  boarding.*^ 

§  2719.  Place  of  Entering  Car. — A  passenger  may  board  a  street  car  at 
the  places  designated  by  the  railway  company  as  stopping  points,  and  at  such 
other  points  as  the  railway  may  stop  its  cars  on  the  public  streets.*"    The  exercise 


42.  Schestanber  v.  Manhattan  R.  Co., 
44   Hun  628,   9   N.   Y.   St.   Rep.   215. 

43.  While  cars  being  coupled. — ^Wise 
V.  Wabash  R.  Co.,  115  S.  W.  452,  135  Mo. 
App.    230. 

44.  Moore  v.  Saginaw,  etc.,  R.  Co.,  78 
N.    W.    666,    119    Mich.    613. 

In  accordance  with  defendant's  custom 
to  allow  passengers  to  board  a  freight 
train  at  a  station  before  the  coach  had 
been  drawn  up  to  the  depot  after  the 
switching  had  been  done,  plaintiff  at- 
tempted to  enter  the  coach  when  it  was 
standing  still,  but,  as  she  did  so,  the  en- 
gine backed  into  the  car  with  such  force 
as  to  throw  her,  and  cause  the  injury  of 
which  she  complains.  Held,  that  she 
was  entitled  to  assume  that  the  engine 
would  approach  with  such  care  as  not  to 
cause  her  injury  and  that  she  was  not 
required  to  look  for  its  approach.  Jones 
V.  New  York  Cent,  etc.,  R.  Co.,  61  N.  Y. 
S.   721,   4G   App.    Div.   470. 

Coupling  in  violation  of  statute. — Code 
1892,  §  3548,  makes  it  unlawful  for  any 
railroad  company  to  switch  a  railroad 
car  by  a  "kicking  switch"  within  the 
limits  of  a  municipality.  Held,  that 
where  a  passenger  train  was  standing  at 
the  station  in  the  limits  of  a  municipality, 
and  the  time  for  its  departure  had  ar- 
rived, and  a  passenger  was  permitted  to 
board  the  train,  and  was  subsequently  in- 
jured by  the  making  of  a  "kicking 
switch,"  his  boarding  the  train  was  not 
contributory  negligence,  precluding  a  re- 
covery. Yazoo,  etc.,  R.  Co.  v.  Roberts, 
40  So.  481,  88   Miss.  80. 

45.  While  other  cars  passing. — Scott 
V.  Metropolitan  St.  R.  Co.,  120  S.  W.  131, 
138   Mo.   App.   196. 

46.  Plaoe   of   entering   car. — MofEtt  v. 


Connecticut  Co.,  86  Atl.  16,  86  Conn.  527. 

Circumstances  known  to  passenger. — 
Plaintiff,  while  attempting  to  board  de- 
fendant's train,  struck  her  foot  against 
the  side  of  the  car  platform,  which  was 
some  inches  higher  than  the  station  plat- 
form, causing-  her  sericus  injury.  She 
testified  that  the  space  was  covered  by 
the  dress  of  a  lady  passenger,  who  was 
entering  the  car  just  ahead  of  her,  so 
that  she  did  not  see  it.  She  was  a  fre- 
quent passenger  on  the  road,  and  al- 
ways used  the  station  where  the  injury 
occurred.  She  did  not  look  to  see  where 
she  placed  her  foot.  A  space  of  from 
two  to  six  inches  or  more  between  the 
car  and  station  platform  is  essential  in 
operating  a  road,  and  it  was  shown  to 
be  impossible  to  have  the  platform  on 
exactly  the  same  level,  owing  to  the  dif- 
ference in  the  car  springs.  Similar  acci- 
dents had  occurred  on  defendant's  road 
at  other  stations.  At  one  station  a  mov- 
able platform  was  used,  but  it  was  not 
adapted  to  the  station  in  question.  Held, 
that  plaintiff  did  not  use  ordinary  care, 
and  a  verdict  for  her  should  be  set 
aside.  Hanrahan  v.  Manhattan  R.  Co., 
53  Hun  420,  6  N.  Y.  S.  395,  24  N.  V.  St. 
Rep.   790. 

A  public  crossing. — Defendant's  pas- 
senger depot  at  a  regular  station  having 
been  burned,  its  trains  were  thereafter 
stopped  at  a  public  crossing,  where  there 
was  no  platform,  and  where  the  distance 
from  the  ground  to  the  lowest  step  of 
the  coaches  was  nearly  three  feet.  Plain- 
tiff, while  attempting  to  board  a  coach 
to  take  passage,  none  of  defendant's 
servants  being  present  to  assist  her,  fell, 
and  was  injured.  Held,  that  the  ques- 
tions of  negligence  and  contributory  neg- 
ligence  were    for   the   jury.     Eichhorn   v. 
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of  ordinary  care  does  not  require  that  passengers  on  street  cars  should  be  all  the 
time  on  the  lookout  for  deep  and  unguarded  holes  in  or  close  to  the  entrance  of 
such  cars,  nor  to  watch  for  unheralded  removal  of  safeguards  formerly  exist- 
ing.*'' Where  a  passenger  was  injured  while  attempting  to  board  a  street  car 
which  had  stopped  at  an  unsafe  place,  the  question  of  her  negligence  depended 
upon  whether  she  acted  as  persons  of  ordinary  prudence  would  have  acted  under 
the  same  circumstances.*^ 

In  Car  Yard. — A  person  who  goes  in  the  nighttime,  in  the  midst  of  a  car  yard, 
and  at  a  place  where  the  railroad  company  is  not  accustomed  to  receive  passen- 
gers, and,  without  the  knowledge  of  those  in  charge  af  a  freight  train  standing 
there,  attempts  to  enter  the  caboose  attached  to  such  freight  train,  and  is  injured, 
is  guilty  of  contributory  negligence,  and  can  not  recover  for  such  injury.*^ 

At  Place  Other  than  Usual  Stopping  Place  of  Car. — In  an  action  for 
the  death  of  a  person  attempting  to  board  a  street  car,  where  there  was  no  evi- 
dence to  show  wanton  or  intentional  misconduct  of  the  street  car  employees,  or 
to  show  that  they  knew  decedent  was  in  peril,  an  instruction  that,  if  decedent  at- 
tempted to  board  defendant's  car  at  a  place  where  they  did  not  usually  or  fre- 
quently stop  to  take  on  or  let  off  passengers,  the  jury  must  find  for  the  defendant, 
was  not  error.50 

At  Place  Other  than  Station  of  Railroad  Train. — Passengers  entering  cars 
can  not  be  supposed  to  be  ignorant  of  the  necessity  and  use  of  platforms,  and 
when  a  platform  is  in  plain  sight,  which  they  must  know  was  made  for  their  use, 
they  can  not  properly  complain  that  they  are  not  accommodated.  They  are  re- 
quired to  conform  to  the  reasonable  business  arrangements  of  the  railroad. ^^  It 
is  not  negligence  per  se  to  board  a  passenger  train  at  a  point  elsewhere  than  at  a 
depot  platform,  so  as  to  prevent  a  recovery  for  injuries  caused  by  the  sudden 


Missouri,  etc.,  R.  Co.,  130  Mo.  575,  33 
S.  W.  993. 

Over  other  tracks. — ^Defendant's  street 
car  stopped  on  a  signal  from  plaintiff, 
who  was  approaching  across  the  other 
tracks  of  the  company,  and  while  plain- 
tiff was  getting  on  the  car  it  started, 
pulling  him  along,  with  his  hand  on  the 
handle,  for  eight  or  ten  feet,  when  he 
was  struck  and  injured  by  another  car, 
running  in  an  opposite  direction.  There 
was  evidence  tending  to  show  an  invita- 
tion from  the  conductor  of  the  car  to 
plaintiff  to  get  on  on  that  side.  In  an  ac- 
tion for  the  injuries,  held  that,  under  the 
circumstances,  it  was  not  negligence  per 
se  for  the  plaintiff  to  attempt  to  enter 
the  car  between  the  tracks,  but  that  it 
was  a  question  for  the  jury  whether 
plaintiff  was  guilty  of  contributory  neg- 
ligence. Dale  V.  Brooklyn  City,  etc.,  R. 
Co.,   1   Hun   146,  3  Thomp.   &  C.  686. 

Place  fixed  for  employees. — The  evi- 
dence showed  that  plaintiff  was  attempt- 
ing to  enter  the  caboose  at  tlie  place 
fixed  for  ^jiployees  when  he  was  struck 
by  the  pipe  of  a  water  tank,  and  there 
was  nothing  to  show  that  it  was  ob- 
viously dangerous  so  to  enter,  or  that 
plaintiff  was  negligent  in  the  manner  of 
his  attempt  to  enter.  Held,  that  a  ver- 
dict in  his  favor  would  not  be  disturbed. 
Missouri  Pac.  R.  Co.  v.  Callahan  (Tex.), 
13  S.  W.   833. 

47.     Lake,    etc.,    R.    Co.   v.    Burgess,    99 


111.    App.    499,    affirmed    in   66    N.    E.    315, 
200   111.  638. 

Where  a  passenger  attempts  to  board 
a  street  car  on  a  dark  night,  and  there 
was  a  shadow  cast  around  the  car  for 
several  feet,  and  the  passenger  falls  into 
a  ditch  that  she  could  not  see,  and  which 
the  railroad  company  should  have  guarded 
against,  it  authorizes  a  finding  that  the 
passenger  was  in  the  exercise  of  or- 
dinary care.  Call  v.  Portsmouth,  etc.. 
Railway.   45  Atl.   405,  69   N.   H.  562. 

48.  Haas  v.  Wichita  R.,  etc.,  Co.,  133 
Pac.  195,  89  Kan.  613,  48  L.  R.  A.,  N.  S., 
974. 

Where  plaintiff,  while  boarding  a 
train,  slipped  and  was  injured,  owing  to 
the  negligence  of  the  railroad  company 
in  stopping  the  car  in  such  a  position 
that  the  car  steps  were  directly  over  a 
slope  in  the  platform  of  the  station  on 
which  grease  was  allowed  to  accumulate, 
an  instruction  that  plaintiff's  omission  to 
look  out  for  her  own  safety  was  not  neg- 
ligence is  erroneous.  Savannah,  etc.,  R. 
Co.  V.  Flaherty,  35  S.  E.  677,  110  Ga.  335. 

49.  In  car  yard. — Haase  v.  Oregon  R., 
etc.,    Co.,   19   Ore.   354,   34   Pac.   238. 

50.  At  place  other  than  usual  stopping 
place  of  street  car. — Smith  v.  Birming- 
ham R.,  etc.,  Co.,  41  So.  307,  147  Ala.  703. 

51.  At  place  other  than  station  of  rail- 
road train. — Michigan  Cent.  R.  Co.  v. 
Coleman,   38   Mich.   440. 
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starting  of  the  train.^^  Where  the  rules  of  a  railroad  company  require  passengers 
of  the  combined  freight  and  passenger  train  to  get  on  and  off  wherever  it  is 
convenient  for  the  train  to  stop,  it  is  not  negligence  for  a  passenger  to  board  the 
train  while  it  is  standing  forty  feet  from  the  station  platform.^^  But  where  a 
passenger  goes  on  the  side  of  a  platform  car  opposite  the  platform,  and  not  at 
the  place  arranged  to  receive  passengers,  and  attempts  to  climb  on  the  train  from 
between  the  cars,  and  in  so  doing  places  his  foot  on  the  bumper,  where  it  was 
injured  by  the  engine  moving  up  to  couple  the  train,  he  is  guilty  of  contributory 
negligence, , and  can  not  recover.^* 

At  Street  Crossings. — A  notice  posted  in  a  street  car,  which  states  that  "cars 
stop  to  take  on  and  let  off  passengers  at  near  side  of  cross  streets,"  and  that 
those  violating  the  notice  do  so  at  their  own  risk,  not  meaning  that  cars  will  stop 
only  at  such  places,  does  not  preclude  a  passenger  getting  on  or  off  at  any  other 
place  from  recovering  for  injuries  sustained  by  reason  of  the  company's  negli- 
gence.55  ,     ,    ,  ^; 

§  2720.  Manner  of  Entering  Car. — Entering  on  Wrong  Side. — A  pas- 
senger, injured  by  the  starting  of  a  street  car  while  boarding  it,  is  not  guilty  of 
contributory  negligence  in  boarding  by  the  side  away  from  the  curb,  where 
the  car  was  an  open  one  with  a  running  board  on  either  side.^^  A  street  car 
passenger,  who  was  directed  to  change  cars  at  a  car  barn,  could  assume  that  the 
way  he  took  to  board  the  other  car  by  going  around  to  the  other  side,  after  finding 
that  the  bars  on  one  side  were  down,  which  was  the  ordinary  and  natural  way 
of  doing  so,  was  safe  and  unobstructed.^'^  But  where  a  passenger  has  plenty  of 
time  to  reach  the  platform,  but  deliberately  waits  on  the  ground  on  the  far  side 
of  the  track,  though  it  is  dark,  and  when  the  train  arrives  attempts  to  board 
on  that  side,  and  is  thrown  off  by  the  cars  starting  before  she  is  securely  on,  she 
is  guilty  of  contributory  negligence.^* 

Entering  by  Front  Platform. — An  attempt  to  board  a  stationary  car  by 
the  front  platform  is  not  negligence  per  se.^s     A  passenger  sought  to  enter  a 

52.    Stoner  v.  Pennsylvania  Co.,  98  Ind.  the    platform.       Stoner     v.      Pennsylvania 

384,   49   Am.   Rep.   764.  Co.,  98   Ind.  384,  49  Am.   Rep.  764. 

Empty    passenger    cars    were    standing  53.    Louisville,   etc.,   R.  Co.  v.   Long,  94 

upon    the    siding    opposite    a    station;    the  Ky.   410,    3  5    Ky.    L.    Rep.    199,   23   S.   W. 

incoming  train  passed  on  the  main  track,  747. 

and  after  reaching  the  switch  was  backed  54.    Wardlaw  v.   California   R.   Co.,  110 

down    upon    the    side    track    and    coupled  Cal.  xviii,  42  Pac.  1075. 
to  the  stationary  cars.    Held,  that  it  was  55.     At    street     crossings. — United      R., 

not  a  rule   of  law  that  a  passenger  was  etc.,   Co.  v.  Woodbridge,   97   Md.   629,   55 

guilty  of  contributory  negligence  if,  after  Atl.  444. 

a  signal  had  been  given  to  start  the  train,  56.     Manner   of    entering    car. — -Costello 

he   attempted   to   get   on,   the   train   being  v.    St.    Louis   Transit    Co.,   96   S.   W.   435, 

then  at  rest.     Dawson  v.  Boston,  etc.,  R.  119  Mo.  App.  391. 
Co.,  156  Mass.  127,  30  N.  E.  466.  57.    Gurley  v.   Springfield  St.  R.  Co.,  92 

In  an  action  for  injury  to  a  passenger  N.   E.   714,   306   Mass.   534. 
an    answer,    setting    up      that      defendant  58.    Michigan  Cent.  R.  Co.  v.  Coleman, 

maintained    a    platform    at    its    depot    for  28   Mich.   440. 

the   use   of  passengers   at   the   station   at  59.     Entering     by      front      platform. — 

which    such    passenger   was    injured,    that  Maher   v.    Central   Park,    etc.,    R.    Co.,   39 

plaintiff    did    not    attempt    to    board    the  N.  Y.  Super.  Ct.  155,  affirmed  in  67  N.  Y. 

train   from   the   platform,   but   at   a   point  52;  Pfeffer  v.  Buffalo  R.  Co.,  4  Misc.  Rep. 

where    there    was    no    platform,    and    that  465,   24   N.   Y.   S.   490,   54   N.   ¥.   St.   Rep. 

neither    defendant    nor    its    employees    in  342. 

charge  of  the  train  had  any  knowledge  In  an  action  against  a  street-car  com- 
or  notice  that  plaintiff  would  attempt  to  pany  for  injury  to  a  passenger,  the  evi- 
board  the  train  at  such  place,  was  in-  dence  showed  that  plaintiff,  an  old 
sufficient,  as  it  did  not  state  that  at  the  woman,  entered  the  car  by  the  front 
time  named  the  train  stopped  at  the  plat-  platform,  and  that  before  she  reached 
form,  or  that  the  defendant  was  not  in  her  seat  the  car  started,  and  she  fell 
the  habit  of  receiving  and  discharging  down.  Held,  that  whether  plaintiff's  con- 
passengers  at  the  place  the  plaintiff  at-  duct  in  entering  the  car  from  the  front 
tempted   to   take   passage,   as   well   as    at  platform,  and  going  towards  a  seat  with 
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Street  car  by  the  rear  platform,  but,  finding  it  full,  walked  along  the  outside  of 
the  car,  intending  to  mount  to  front  platform.  He  slipped  on  a  ridge  of  hardened 
snow  which  should  have  been  removed  by  defendant,  fell  under  the  car,  and  re- 
ceived the  injuries  for  which  he  sued.  A  verdict  for  the  passenger  against  the 
street  car  company  should  not  be  disturbed,  as  it  could  not  be  said,  as  matter 
of  law,  that  he  was  guilty  of  contributory  negligence.**"  But  a  passenger,  injured 
in  attempting  to  enter  an  electric  car  through  the  front  entrance,  which  was  a 
dangerous  place  to  enter,  after  the  signal  to  start  had  been  given,  and  before  it 
had  emerged  from  a  barn  for  the  housing  and  repair  of  its  cars,  and  while  the 
car  was  not  to  exceed  three  or  four  feet  from  the  barn  door,  so  that  he  would  in- 
evitably be  caught  in  passing  through  the  door,  unless  he  got  inside  the  car  be- 
fore it  reached  the  barn  door,  which  he  failed  to  do ;  all  of  which  dangers  were 
open,  and  which  he  had  a  better  opportunity  to  observe  than  any  other  person, 
is  guilty  of  contributory  negligence  as  matter  of  law,  which  was  the  direct  and 
proximate  cause  of  his  injuries.®^  Where  a  boy  of  twelve  years,  without  invita- 
tion, got  on  the  step  of  the  front  platform  of  an  electric  street  car,  access  to 
which  was  barred  by  a  closed  door,  the  method  of  entering  being  by  a  rear  door, 
and  the  motorman  did  not  open  the  door  or  stop  the  car,  and  it  struck  a  wagon 
and  the  boy  was  injured,  in  an  action  against  the  company  a  nonsuit  was 
proper.*^ 

Entering  through  Baggage  Car. — Passengers  have  no  right  to  enter  or  pass 
through  a  baggage  car  attached  to  the  train  on  which  they  are  about  to  take  pas- 
sage; and,  if  plaintiff  got  upon  the  platform  of  the  rear  car,  and  discovered  that 
the  car,  or  that  portion  of  it  next  to  the  platform  upon  which  he  got,  was  set 
apart  for  baggage,  he  would  not  be  negligent  in  withdrawing  therefrom  to  seek 
his  place  in  a  passenger  car  without  going  through  the  baggage  car.^^  Although 
a  railroad  company  at  a  particular  station  gives  passengers  a  convenient  means 
of  boarding  its  train  by  crossing  a  gang  plank  laid  between  the  station  platform 
and  the  baggage  car  of  the  train,  and  thence  passing  through  the  baggage  car  into 

her   back   to   the   horses,    without   steady-  while   the   train   was   in   motion.      Pitcher 

ing  herself  by  the  use  of  the  straps  placed  v.  Lake   Shore,  etc.,   R.   Co.,  61  Hun   633, 

in    the    car   for   that   purpose,    constituted  16  N.  Y.  S.  63,  40  N.  Y.  St.  Rep.  896. 

contributory  negligence,  was  for  the  jury.  60.    Dixon  v.  Brooklyn,  etc.,  R.  Co.,  100 

Holmes  v.  Allegheny  Tract.   Co.,   153   Pa.  N.  Y.  170,  3  N.  E.  65. 

153,   35   Atl.    640.  61.     Kroeger   v.    Seattle    Elect.    Co.,    79 

Entering  side  door  of  freight  car. —  Pac.  1115,  37  Wash.  544. 
Plaintifif  was  in  charge  of  a  car  load  of  A  regulation  of  a  street  railway  com- 
horses.  Before  arriving  at  B.,  the  con-  pany  prohibiting  passengers  from  getting 
ductor  told  plaintiff  that  he  would  there-  on  or  off  at  the  front  end  of  any  car  and 
after  have  to  ride  in  the  car  with  his  requiring  them  to  enter  and  alight  from 
horses;  that  at  B.  the  train  would  stand  the  rear  platform  only  is  a  reasonable 
for  fqrty-five  minutes  where  left,  and  regulation,  and  knowingly  to  violate  it, 
that  plaintiff  could  get  supper,  and  then  without  the  compulsion  of  some  existing 
take  the  train.  At  B.  plaintiff  left  the  necessity,  is  conclusive  evidence  of  neg- 
train  for  supper,  and  returned  in  about  ligence  on  the  part  of  the  passenger,  so 
thirty  minutes,  when  the  train  had  been  that  should  he  sustain  an  injury  in  con- 
shifted  two  tracks  further  off,  and  a  lo-  sequence  thereof,  he  will  have  no  right 
comotive  attached  to  its  rear.  To  get  on  of  action  against  the  company,  although 
the  train,  plaintiff  had  to  walk  around  the  driver  of  the  car  may  also  have  been 
such  engine  by  a  passage  used  by  de-  negligent.  And  the  circumstance  .that 
fendant  only  in  connection  with  its  cat-  the  driver  or  conductor  may  have  given 
tie  yards.  He  passed  close  to  the  en-  permission  thus  to  use  the  front  plat- 
gineer,  who  was  looking  in  the  direction  form  is  immaterial,  for  the  carrier  can 
plaintiff  was  going.  While  entering  the  not  be  bound  by  the  act  of  its  servant  in 
car  by  the  side  door,  the  train  started,  attempting  to  dispense  with  a  known  and 
injuring  plaintiff.  Held,  that  it  was  not  positive  regulation.  Baltimore  City 
negligence  in  plaintiff  to  attempt  to  enter  Pass.  R.  Co.  v.  Wilkinson,  30  Md.  234. 
the  door  on  the  side  of  the  car  instead  of  62.  Barlow  v.  Jersey,  etc.,  R.  Co.,  51 
the  one  at  the  end,  when  the  evidence  Atl.  463,  67  N.  J.  L.  364. 
showed  that  the  end  door  was  used  in  63.  Entering  through  baggage  car. — 
cases  of  emergency  only,  or  when  the  Union  Pac.  R.  Co.  v.  Sue,  25  Neb.  772, 
drovers    had    occasion    to    enter    the    car  41  N.  W.  801. 
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the  coaches,  it  can  not  say  that  a  passenger  who  was  injured  by  its  starting  one 
of  its  trains  without  warning  would  not  have  been  hurt,  had  he  adopted  this 
means  of  boarding  the  train,  instead  of  attempting  to  mount  the  steps  at  a  point 
beyond  the  platform,  where  no  notice  of  this  peculiar  method  of  receiving  pas- 
sengers at  a  baggage  car  door  had  been  given.®* 

Entering  without  Stepping  Stool. — A  passenger  is  not  chargeable  with 
contributory  negligence  in  entering  a  car  by  a  step  three  feet  high,  no  stepping 
stool  being  furnished.®^  Complaint  alleging  that  defendant  neglected  to  con- 
stiuct  and  maintain  a  platform  at  its  station;  that  the  train  plaintiff  desired  to 
board  was  stopped  where  the  distance  between  the  ground  and  the  lowest  step 
of  the  car  was  three  feet;  that  those  in  charge  invited  her  to  board  it  there;  that 
it  was  the  custom  to  procure  a  stool  or  step  for  use  of  passengers ;  that  plaintiff, 
observing  the  distance  from  the  ground  to  the  step,  requested  them  to  procure 
a  step  or  stool  to  assist  her  to  board  the  train;  that^they  neglected  and  refused 
to  procure  it,  but  assured  her  they  could  and  would  assist  her  to  safely  board 
the  train  as  it  stood,  without  a  stool;  that  she,  believing  and  relying  on  their 
statements  and  representations,  and  depending  on  them  for  assistance,  attempted 
to,  and  did,  board  the  train,  but  that  they  negligently  failed  to  render  her  proper 
and  sufficient  assistance,  and,  in  stepping  from  the  ground  to  the  car,  she,  without 
any  fault  on  her  part,  and  by  reason  of  the  great  distance  she  had  to  step,  and 
because  of  the  lack  of  assistance,  sustained  injuries — does  not  show  contributory 
negligence,  as  matter  of  law.®® 

Entering  in  Darkness. — It  is  contributory  negligence  to  enter  a  car  in  an  un- 
safe place  in  the  dark.®'^  Where  a  passenger  has  purchased  a  ticket,  intending 
to  take  passage  on  the  expected  train,  and  remains  in  the  office  until  the  approach 
of  the  train  is  announced,  and  when  he  does  what  all  other  persons,  in  like  cir- 
cumstances, had  done  for  years,  without  accident  or  injury,  he  can  not  be  deemed 
prima  facie  guilty  of  a  want  of  ordinary  care,  if  he  fails  to  call  for  a  light  or  as- 
sistance in  taking  the  train,  although  familiar  with  the  situation.®* 

Entering  While  Carrying  Bundles. — It  is  not  negligence,  as  a  matter  of  law, 
for  a  woman  v/ith  her  arms  full  of  packages  to  attempt  to  board  a  standing  street 
car.®8  Where  an  accident  happens  to  a  person  carrying  a  plank  on  the  shoulder, 
measuring  in  length  about  six  feet,  when  attempting  to  board  a  steam  street  rail- 
way, and  the  defendant  company  is  not  in  fault,  damages  will  not  be  allowed.''" 

Entering  without  Grasping  Handhold.— A  party  gets  onto  the  step  of  a 
street  car  before  grasping  the  handholds  on  the  body  of  the  car  and  the  plat- 
form, or  either  of  them,  and  though,  after  being  on  the  step,  he  catches  the  rear 
platform  handhold  with  the  hand  furthest  from  it,  having  to  reach  across  his 
JDody  to  do  so, — his  right  hand  being  incapacitated  by  reason  of  packages  he  is 
carrying, — is  not  negligent,  as  a  matter  of  law,  in  such  attempt  to  board  the 
car.'^i    Where  a  passenger,  having  signaled  the  driver,  approaches  a  street  car  on 

64.  Atlantic,  etc.,  R.  Co.  v.  Anderson,  injury.  Missouri  Pac.  R.  Co.  v.  Watson, 
45   S.   E.  271,   118   Ga.  388.  72   Tex.   631,   10   S.   \N.   731. 

65.  Entering  without  stepping  stool.—  68.  Illinois  Cent.  R.  Co.  v.  Cheek,  53 
Where  it  appears  that  a  woman  in  preg-  N.   E.  641,   152   Ind.  663. 

nancy  was   seriously   injured   in   boarding  67.     Entering    in     darkness. — Haase     v. 

a  train  at  a  regular  station;  that  she  was  Oregon  R.,  etc.,  Co.,  19  Ore.  354,  24  Pac. 

obliged   to   step   from   the   ground    to     a  238. 

height    of   thirty   or   thirty-six   inches,    no  68.    Alabama,  etc.,  R.  Co.  v.  Arnold,  80 

intervening   step   being   provided,    as.  was  Ala.   600,   2   So.   337. 

the^  custom;  and  that  she  used  due  care,  69.     E^itering    while    carrying    bundles. 

with    the    means   provided,    judgment    for  _jaques   v.    Sioux    City,    etc.,    Co.,    99    N. 

damages    will    not    be    disturbed    on    the  ^_  ^ggg    -^34  j^^^  gg^^ 

ground       of        contributory        negligence,  __     „      ,         -.t         ^  ,                       n    n 

though  it  also  appears  that  she  had  some  ^0-    Byrd  v.  New  Orleans,  etc.,  R.  Co., 

assistance       from      the      company's      em-  ^3  La.  Ann.  822,  9  bo.  565. 

ployees,  and  that  other  women,  and  pos-  71.     Entering    without    grasping    hand- 

sibly   at   times    she   herself,    had   boarded  hold.— Birmingham  R.,   etc.,   Co.  v.  Bran- 

the    train    in    a    similar    manner,    without  non,  31  So.  523,  3  33  Ala.  431. 


2149  CONTRIBUTORY    NEGLIGENCE.  §§    2720-2722 

its  right-hand  side,  and,  while  it  is  standing,  attempts  to  board  it  by  placing  his 
right  foot  first  on  the  platform,  he  can  not,  as  matter  of  law,  be  said  to  be  guilty 
of  contributory  negligence  in  taking  hold,  with  his  right  hand,  of  the  rail  around 
the  guard  on  the  rear  of  the  platform,  instead  of  taking  hold  of  the  rail  placed  on 
the  body  of  the  car  J  2 

Passing  over  Another  Train. — A  railroad  company  placed  a  freight  train 
on  a  switch  between  its  depot  building  and  a  passenger  train  on  the  regular  track. 
A  passenger,  intending  to  board  the  passenger  train,  stepped  upon  a  flat  car  in  the 
freight  train  directly  in  front  of  the  depot  building  and  undertook  to  jump  from 
the  top  of  it  to  the  platform  of  the  passenger  train.  His  foot  was  caught  in 
a  stirrup  in  the  top  of  the  flat  car,  and  he  was  injured.  The  flat  car  was  not  out 
of  order.  The  passenger  was,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence, precluding  a  recovery,  though  the  freight  train  should  have  been  cut  in 
two  and  a  way  opened  for  passengers  to  walk  from  the  depot  to  the  passenger 
train.^3 

Permitting  Others  to  Enter  First. — In  an  action  for  injuries  by  being 
squeezed  between  two  cars  at  a  point  where  the  tracks  converged,  it  was  not 
negligence  for  plaintiff,  attempting  to  board  one  of  the  cars,  to  let  a  more  in- 
firm person  board  the  car  ahead  of  him.'^* 

§  2721.  Entering  Particular  Car. — Car  Not  Intended  for  Passengers. 

— It  was  the  custom  of  a  railraod  company  to  carry  passengers  on  some  of 
its  freight  trains,  and  plaintiff,  supposing  a  certain  freight  train  to  be  one  on 
which  passengers  were  carried,  attempted  to  board  it,  and  while  so  doing  was 
thrown  under  the  cars  by  their  sudden  starting.  In  an  action  for  his  injuries, 
it  was  held,  that  the  fact  that  the  train  was  not  standing  at  the  station,  that  the 
caboose  was  not  convenient  for  passengers,  and  that  the  ticket  office  at  the 
station  was  not  open,  was  not  sufficient  notice  to  the  passenger  that  the  particu- 
lar train  on  which  he  was  injured  did  not  carry  passengers.^' 

Car  Detached  from  Train. — An  intending  passenger  was  not,  as  a  matter 
of  law,  negligent  in  entering  a  detached  car  standing  on  a  track  by  a  station 
platform,  with  which  it  was  connected  by  a  gang  plank,  it  being  in  apparent 
readiness  to  receive  passengers,  and  to  be  attached  to  the  train  when  it  should 
arrive.'^® 

§  2722.  Entering  Elevator. — Where  the  defendant  invited  a  passenger  to 
enter  an  elevator,  the  latter  was  not  bound  to  exercise  a  high  degree  of  care  to 
ascertain  whether  the  elevator  car  was  in  the  shaft."  An  elevator  for  the  car- 
riage of  persons  is  not,  like  a  railroad  crossing  at  a  public  highway,  supposed  to 
be  a  place  of  danger,  to  be  approached  with  caution ;  but,  on  the  contrary,  it  may 
be  assumed  that,  when  the  door  of  the  elevator  is  thrown  open  by  the  servant 
in  charge,  it  is  a  place  which  may  be  safely  entered,  without  stopping  to  look, 
listen,  or  make  a  special  examination. '^^     Plaintiff,  a  tailor  boy,  who  had  been 

72.  Ganiard  v.  Rochester  City,  etc.,  R.  ter's  grounds,  boarded  the  car  to  return. 
Co.,  50  Hun  22,  2  N.  Y.  S.  470,  18  N.  Y.  No  one  was  in  charge,  and,  a  boy  of 
St.    Rep.   692.  eight    years    old     having      loosened      the 

73.  Passing  over  another  train. —  brakes,  the  car  ran  at  the  rate  of  ten 
Louisville,  etc.,  R.  Co.  v.  Lawler,  107  S.  miles  an  hour  down  a  grade.  The  car 
W.  702,  32  Ky.  L.  Rep.  994,  rehearing  was  open,  and  other  passengers  were 
denied  in  109  S.  W.  908.  therein.      Held,    that    such    act    was    not 

74.  Permitting  others  to  enter  first.-  P"  ^^  "xl^'^!,""-  ^f  *""  Maryland  R. 
Christensen  v.   Brooklyn   Heights   R.   Co.,     '  po-    ^-    Herold,   74   Md.    510,   22    Atl.    323, 

119    N.   Y.    S.   509,   134   App.   Div.   703.  ^*  i^"   %^;   ^P-  ,        , 

„„     „  ^    .         '      •     1  T  ^^-       li-ntenng      elevator.— Burgess       v. 

75.  Entering   praticular   car --Lucas  y  gt^^g^  gg  n.  w.  29,  134  Mich.  204. 
Milwaukee,    etc.,    R.    Co.,    33    Wis.    41,    14  73.    Chicago  Exch.  Bldg.  Co.  v.  Nelson, 
Am.   Rep.  735.  98   m.  App.  189,  judgment  affirmed  in   64 

75.    Entering    particular    car. — Lucas    v.  N.   E.  369,  197   111.  334.     But  see   Bremer 

Catskill  Mountain   R.   Co.,  33   Fed.   858.  v.  Pleiss,  121  Wis.  61,  98  N.  W.  945. 

Plaintiff,    having   gone   to   a   sanitarium  An   elevator  in  a  hotel  was   located   in 

in  a  car  which  was  switched  into  the  lat-  a  dark  corner,  and  in  the  daytime  it  was 
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taken  in  defendant's  passenger  elevator  to  a  room  where  he  wanted  to  leave  part 
of  the  clothes  he  had  with  him,  not  knowing  anything  about  the  working  of  the 
elevator  lever  or  how  it  had  been  left  by  the  elevator  boy,  and  being  entitled  to 
think  that  the  elevator  boy  intended  him  to  re-enter  the  elevator  in  his  absence 
for  the  purpose  of  being  taken  to  the  street,  the  door  being  left  well  open,  could 
be  found  not  guilty  of  negligence  in  doing  so7^ 

§  2723.  Negligence  of  Particular  Passengers.— Passenger  Having 
Knowledge  of  Circumstances. — Acquaintance  with  the  peculiar  construction 
of  a  platform  at  a  station  does  not  require  a  greater  degree  of  caution  than  is  in- 
cumbent on  all  persons  in  boarding  a  car.^"  The  fact  that  a  passenger  knows 
the  car  steps  are  unreasonably  high  from  a  cinder  platform  at  a  country  station 
will  not  prevent  him  from  recovering  for  injuries  in  boarding,  because  of  those 
facts. ^^ 

Women  and  Children  Passengers. — Where  a 'passenger  showed  that  she, 
being  six  months  pregnant,  attempted  to  board  an  excursion  train  from  a  low 
platform  which  was  not  the  regular  station;  that  she  was  directed  to  board  the 
train  here  by  a  man  in  the  company's  uniform ;  that  hundreds  of  others  did  then, 
and  were  generally  accustomed  to,  board  the  cars  from  this  platform;  and  that, 
as  she  stepped  on  the  car,  the  train  gave  a  sudden  jerk,  and  she  was  thrown  un- 
der the  wheels,  held  to  be  the  question  of  contributory  negligence  was  for  the 
jury.^2  It  is  a  question  for  the  jury  whether  a  boy  thirteen  years  old,  who  was 
ordered  to  go  from  the  front  to  the  rear  platform  of  a  street  car  to  board  it,  then 
was  ordered  back  again,  and  who  slipped  on  snow  banks  which  the  company  had 
left  sloping  towards  the  track,  was  negligent.®^ 

§§  2724-2738.  Boarding  Moving  Conveyance.— §  2724.  In  General. 

— A  passenger  attempting  to  board  a  moving  train  is  generally  guilty  of  contrib- 
utory negligence,  precluding  a  recovery  for  the  injuries  received,**  though  the 
carrier  is  guilty  in  the  first  place  in  not  stopping  its  train  a  reasonable  time  for 

nearly   impossible    to    see   into   the    shaft,  Alabama.  —  Smith    v.    Birmingham    R., 

and   on   the   occasion    in    controversy   the  etc.,   Co.,  147  Ala.  702,  41  So.  307. 

door    of   the    shaft    was    left   partly    open  Colorado. —  Dtnvtr,     etc.,    •  R.     Co.     v. 

when   the    car   was    not    there.       Plamtiff  Pickard,   8    Colo.    163,   6   Pac.   149. 

was    famuiar   with    the   elevator,    and   ap-  n  ,  „,  „  ,,,.,     .      .         ^.^ 

proached  it,  having  in  mind  the  Question  ^  ^An     /I'TtY^il'/  r"' p^''°" "if  °?^  *^"^ 

whether    the    car    was    there,    and    before  ^-   ^o-   61  Atl.   874,   5   Pennew.ll  374. 

stepping  in   he   looked  at   the   open   hole  ///wo!.s.— Chicagp,   etc.,   R.    Co.  v.   Koe- 

and    saw    no    car.      The    door    was    about  hler,    47    111.    App.   147;    Walthers   v.   Chi- 

half  open  and  he  pushed  it  open  with  his  cago,   etc.,   R.   Co.,   72   111.  App.  354;   Chi- 

shoulders    and    stepped    in.      Only    a    few  cago,  etc.,   R.   Co.  v.   Stewart,  77  111.  App. 

minutes   before   he   had   stepped   into   the  66;   Pope  v.   Chicago  City  R.  Co.,  113  111. 

car    through    the    door,    which    was    then  App.    503. 

fully  open.     Held,  that  he  was-  guilty  of  Iowa.— Pence  v.  Wabash  R.  Co.,  90  N. 

contributory       negligence.        Bremer      v.  W.  59,  116  Iowa  279. 

Pleiss,  98  N.  W.  945,  121  Wis.  61.  Louisiana. — Knight   v.   Pontchartrain  R. 

79.  Toohy   V.    McLean,    85    N.    E.    578,  Co.,   23    La.   Ann.   462. 

199   Mass.  466.  Pennsylvania. — Bacon  v.  Delaware,   etc., 

80.  Negligence   of    particular     passen-       R.   Co.,   143   Pa.   14,  21  Atl.  1002. 

giers. — Gulf,    etc.,    R.    Co.   v.    Fox    (Tex.),  Where    the    plaintiff,    in    attempting   to 

6   S.  W.   569.  get   on   the   platform   of  a   moving  street 

81.  Louisville,  etc.,  R.  Co.  v.  Dyer,  153  car,  succeeded  in  getting  his  feet  on  the 
S.  W.  194,  152  Ky.  264,  48  L.  R.  A.,  N.  lower  step,  when  he  was  thrown  off  by 
S.,   816.  the    motion    of   the    car,    binding   instruc- 

82.  Women  and  children  passengers. —  tions  for  the  defendant  are  proper. 
Baltimore,  etc.,  R.  Co.  v.  Kane,  69  Md.  Bradney  v.  Philadelphia  Rapid  Transit 
11,  13  Atl.  387,  9  Am.   St.   Rep.   387.  Co.,  81  Atl.  187,  232  Pa.  127. 

83.  Mowrey  v.  Central  City  Railway,  South  Dakota. — A  passenger  who  at- 
51   N.   Y.  666,   affirming  66  Barb.  43.  tempts   to   board   a  moving  train   leaving 

84.  Boarding  moving  conveyance.—  on  schedule  time,  without  an  invitation 
United  States. — Missouri  Pac.  R.  Co.  v.  or  direction  from  the  conductor  or  some 
Texas,  etc.,  R.  Co.,  34  Fed.  92;  S.  C,  one  in  charge,  assumes  the  hazards  in- 
36  Fed.  879;  Lauterer  v.  Manhattan  R.  cident  thereto.  Larson  v.  Chicago,  etc.^ 
Co.,  63  C.  C.  A.  38,  128  Fed.  540.  R.   Co.,  31  S.  Dak.  512,  141  N.  W.  353. 
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the  passenger  to  enter  it  in  safety.^^  A  passenger  injured  in  attempting  to  get 
upon  a  moving  passenger  train  can  not  maintain  an  action  for  such  injuries,  in 
the  absence  of  evidence  of  any  circumstances  tending  to  excuse  his  lack  of  or- 
dinary care.*®  Where  the  speed  of  a  train  and  the  difficulties  in  the  way  of 
boarding  it  are  so  obviously  dangerous  that  a  person  of  ordinary  prudence  would 
not  attempt  to  board  it,  a  passenger  who  makes  the  attempt  and  is  injured  is 
guilty  of  contributory  negligence. ^^  Injuries  received  by  one  intending  to  be- 
come a  passenger  on,  and  while  attempting  to  board,  an  interurban  car  in  mo- 
tion and  before  the  car  is  stopped,  are  the  result  of  contributory  negligence  on 
the  part  of  such  prospective  passenger.  Hence  no  recovery  therefor  can  be  had, 
especially  if  the  jerking  motion  complained  of  was  caused  by  slippery  rails  while 
the  motorman  was  attempting  to  stop  the  car,  the  motorman  not  knowing,  or  by 
the  exercise  of  ordinary  care  not  having  knowledge,  that  such  passenger  was  at- 
tempting to  get  on  the  car.**  According  to  the  Texas  decisions  it  would  seem 
that  it  is  not  negligence  per  se  for  a  passenger  to  board  a  moving  train  at  a  sta- 
tion, unless  it  is  moving  so  fast  as  to  make  the  danger  of  boarding  or  alighting 
obvious  to  a  person  of  ordinary  prudence.*® 

Assumption  of  Ordinary  Risks. — A  person  attempting  to  board  an  electric 
street-railway  car  while  in  motion  assumes  the  risks  of  injury  only  from  the 
ordinary  movements  of  the  car.^** 

Failure  to  Grasp  Handhold.^Whether  plaintiff,  after  he  lost  his  grasp  on 
the  rail  attached  to  the  car,  in  attempting  to  board  the  same  while  it  was  in  motion, 
was  negligent  in  seizing  the  rail  of  the  dasher  in  an  involuntary  effort  to  pro- 
tect himself,  was  a  question  for  the  jury.^^ 

Proximate  Cause  of  Injury. — Though  a  person  who  attempts  to  board  a 
trolley  car  while  in  motion  is  not  negligent  as  a  matter  of  law,  yet  when  the  fact 
that  the  car  is  in  motion  is  the  sole  cause  of  the  injury  the  risk  is  one  which  the 
person  making  the  attempt  must  be  held  to  have- assumed. ^^  When  plaintiff,  in 
attempting  to  board  a  train  as  it  is  leaving  a  station,  slips  and  is  dragged  along 
the  platform,  and  injured  by  falling  into  a  ditch  several  yards  distant  which  the 
railroad  company  is  digging  for  the  purpose  of  drainage,  the  negligent  act  of 
plaintiff  in  attempting  to  board  the  moving  train  is  the  proximate  cause  of  the 
injury.®^  Where  the  injury  to  a  passenger  received  while  attempting  to  board 
a  moving  train  was  not  caused  by  any  of  the  ordinary  dangers  incident  to  board- 
ing a  moving  train,  but  was  caused  by  a  trunk  which  the  trainmen  had  placed 
near  the  track,  the  act  of  the  passenger  in  attempting  to  board  the  moving  train 
was  not  of  itself  the  proximate  cause  of  the  injury.®'* 

Negligence  Per  Se. — Attempting  to  enter  a  moving  street  car  is  not  contrib- 
utory negligence  per  se,''^  but  the  question  is  for  the  jury,  where  there  is  any 

85.  Johnson  v.  St.  Joseph  R.,  etc.,  Co.,  91.  Failure  to  grasp  handhold. — Briggs 
138  S.  W.  243,  143  Mo.  App.  376.                       v.   Union   St.  R.   Co.,   148   Mass.  72,  19   N. 

86.  Harvey    v.    Eastern    R.     Co.,      116       E.   19,   13   Am.   St.   Rep.   518. 

Mass.  269.  92_     Proximate    cause    of   injury. — Mur- 

87     Atchison    etc.,  R.  Co.  v.  Holloway,  phy  v.   North  Jersey   St.   R.   Co.,   58   Atl. 

71   Kan.   1,  80  Pac.  31.  1018     71   N    J    L    5 

88.  Ohio   Cent.   Tract.    Co.   v.    Mateer,  m'     d   •/  ,->•'•        .■       .        r,     r^ 
31-31     O.    C.    D.    478,    12   O.   C.   C,   N.   S.,  ,/^     ^^'^%    "•  o?f '"Ja"!    W^'?-,5=  ^-    ^°-' 
327,   judgment   affirmed   in   91   N.    E.   134!  ^^  ^y.  L.  Rep.  326,  20  S.  W.  198. 

81   O.   St    494.  94-    Roberts  v.  Atlantic,  etc.,  R.  Co.,  70 

89.  Galveston,  etc.,  R.  Co.  v.  Le  Gierse,      S.  E.  1080,  155  N.  C.  79. 

51    Tex.    189;    Galveston,    etc.,    R.    Co.    v.  95.    Negligence  per  se.  — •  Alabama.  — ■ 

Smith,   59   Tex.   406;    Mills    v.     Missouri,  Birmingham    Elect.    R.    Co.   v.    Clay,    108 

etc..  R.  Co..  94  Tex.  242,  59  S.  W.  874,  55  Ala.   333,   19   So.   309. 

L.   R.  A.  497;   Gulf,   etc.,   R.   Co.  v.  Row-  /Miwow.— South   Chicago   City   R.   Co.  v. 

land,  90  Tex.  365,   38   S.  W.   756;   Calves-  Dufresne,  65   N.   E.   1075,   300   III.  456,   af- 

ton,   etc.,   R.   Co.  v.   Morris,   94  Tex.   505,  firming    judgment,    102     111.      App.      493; 

61  S.  W.  709;  Dallas  Rapid  Trans.  Co.  v.  West   Chicago    St.   R.    Co.   v.    Dudzik,   67 

Payne,  98  Tex.  211,  82   S.  W.  649.  111.   App.    681;    Pope   v.    Chicago    City    R. 

90.  Assumption  of  ordinary  risks.—  Co.,  113  111.  App.  503;  Cicero,  etc.,  R.  Co. 
Schepers  v.  Union  Depot  R.  Co.,  136  Mo.  v.  Meixner,  160  111.  320,  43  N.  E  833  31 
665,   29   S.  W.   713.  L.   R.   A.   331;    Chicago   Union  Tract.   Co. 
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evidence  that  the  one  making  the  attempt  was  exercising  due  care.^® 

§§  2725-2726.  Speed  Car  Moving— §  2725.  In  General.— Slowly 
Moving  Railroad  Train. — The  courts  will  not  declare,  as  a  matter  of  law,  a 
person  guilty  of  contributory  negligence  who  attempts  to  get  on  a  train  while  it 
is  moving  slowly,  especially  at  a  platform. S''  Where  a  strong  able-bodied  man, 
accustomed  to  travel,  attempted  to  board  a  train,  moving  at  about  four  miles  an 
hour,  which  he  was  waiting  to  take,  but  which  he  had  not  been  afforded  a  reason- 
able opportunity  to  board,  he  can  not  be  said  as  a  matter  of  law  to  be  guilty  of 
contributory  negligence  in  so  doing.^* 

Slowly  Moving  Street  Car. — It  is  not  necessarily  negligence  in  law  to  get 
upon  a  street  car  while  it  is  moving  slowly.®*  The  rule  that  it  is  not  negligence 
per  se  for  a  strong  able-bodied  man  to  attempt  to  board  a  slowly  moving  street 
car  applies  only  in  cases  where  the  act  is  not  attended  by  unusual  and  extraor- 
dinary dangers,  and  one  attempting  to  board  a  moving  car  which  had  started  to 
run  over  a  viaduct  used  exclusively  for  street  car  traffic  is  as  a  matter  of  law 
negligent.  1 

Slowed  Down  on  Signal  to  Stop. — Where  a  person  having  the  free  use  of 
his  faculties  and  limbs  has  given  proper  notice  of  his  desire  to  board  a  street  car, 
and  the  car  has  slackened  up  in  the  usual  manner,  it  is  not  negligence  for  him  to 
attempt  to  get  on  while  it  is  moving  slowly.^     For  one  to  attempt  to  board  a 


V.  Ivundahl,  74  N.  E.  155,  215  111.  289,  af- 
firming  judgment,   117    111.   App.   230. 

Maryland. — Baltimore,  etc.,  R.  Co.  v. 
Kane,  69  Md.  11,  13  Atl.  387,  9  Am.  St 
Rep._  387. 

Michigan. — ^Cousins  v.  Lake  Shore,  etc., 
R.   Co.,   56   N.   W.   14,   96   Mich.   386. 

Missouri. — McKee  v.  St.  Louis  Transit 
Co.,  108  Mo.  App.  470,  83  S.  W.  1013; 
Fulks  V.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo. 
335,  19  S.  W.  818. 

Nebraska. — Omaha  St.  R.  Co.  v.  Mar- 
tin,  48   Neb.    65,   66   N.   W.   1007. 

New  York. — Wallace  v.  Third  Ave.  R. 
Co.,    55    N.   Y.    S.    132,   36   App.    Div.    57. 

It  is  not  negligence  per  se  to  board  a 
horse  car  while  it  is  moving  very  slowly. 
Brown  v.  Washington,  etc.,  R.  Co.,  11  App. 
D.  C.  37;  Sexton  v.  Metropolitan  St.  R. 
Co.,   57   N.   Y.   S.   577,  40  App.   Div.   26. 

An  attempt  of  a  passenger  to  board  a 
moving  train,  though  attended  v/ith  some 
danger,  is  not,  under  all  circumstances, 
contributory  negligence.  Atchison,  etc., 
R.  Co.  V.  Holloway,  80  Pac.  31,  71  Kan.  1. 

It  is  not  negligence  per  se  for  a  pas- 
senger to  attempt  to  board  a  moving 
train.  Whether  the  train  stopped  long 
enough  for  passengers  to  get  on,  and 
other  circumstances,  may  affect  the  ques- 
tion, which,  if  the  evidence  is  conflicting, 
is  for  the  jury.  Swigert  v.  Hannibal, 
etc.,    R.    Co.,   75    Mo.   475. 

It  is  contributory  negligence,  as  a  mat- 
ter of  law,  to  attempt  to  board  a  moving 
train.  Schaefer  v.  St.  Louis,  etc.,  R.  Co., 
128   Mo.  64,  30  S.  W.  331. 

96.  Judgment,  68  111.  App.  443,  affirmed 
in  North  Chicago  St.  R.  Co.  v.  Wiswell, 
48   N.   E.   407,   168    111.   613. 

97.  Speed  car  moving. — Fulks  v.  St. 
Louis,  etc.,  R.  Co.,  Ill  Mo.  335,  19  S.  W. 
818. 

A  person   attempting   to  board   a   train 


moving  three  miles  an  hour  is  not  neg- 
ligent as  matter  of  law.  Creech  v. 
Charleston,  etc.,  R.  Co.,  45  S.  E.  86,  66 
S.   C.  528. 

98.  Atchison,  etc.,  R.  Co.  v.  Holloway. 
80  Pac.  31,  71  Kan.  1. 

99.  Slowly  moving  street  car. — 
Kentucky. — Central   Pass.   R.    Co.  v.  Rose, 

15  Ky.  L.  Rep.  309,  32   S.  W.  745. 
Louisiana. — Pitard   v.    New   Orleans   R., 

etc.,  Co.,  45  So.  943,  120  La.  925. 

Massachusetts.  — ■  Briggs  v.  Union  St. 
R.  Co.,  148  Mass.  73,  19  N.  E.  19,  12  Am. 
St.  Rep.  518;  McDonough  v.  Metropoli- 
tan  R.   Co.,   137    Mass.   210. 

Minnesota. — Sahlgaard  v.  St.  Paul  City 
R.   Co.,   48   Minn.   232,   51  N.   W.   111. 

New  York.  —  Valentine  v.  Broadway, 
etc.,  R.  Co.,  4  N.  Y.  S.  481,  14  Daly  541, 

16  N.  Y.  St.  Rep.  602. 

Pennsylvania.  —  Stager  v.  Ridge  Ave. 
Pass.   R.   Co.,   119   Pa.   70,   13   Atl.   821. 

It  is  not  negligence  per  se  for  one  to 
attempt  to  board  a  street  car  moving 
slower  than  a  man  can  walk.  Kimber  v. 
Metropolitan,  etc.,  R.  Co.,  74  N.  Y.  S. 
966,    69   App.    Div.   353. 

It  is  not  negligence  per  se  for  a  per- 
son to  get  on  or  ofl  a  street  car,  drawn 
by  horses,  while  it  is  in  motion.  Scha- 
cherl  V.  St.  Paul  City  R.  Co.,  42  Jilinn. 
43,  43  N.  W.  837. 

1.  Mathews  v.  Metropolitan  St.  R.  Co., 
137   S.  W.   1003,   156   ^.lo.  App.   715. 

2.  Slowed  down  on  signal  to  stop. — 
Conner  v.  Citizens'  St.  R.  Co.,  105  Ind. 
62,  4  N.  E.  441,  55  Am.  Rep.  177;  Schmidt 
V.  North  Jersey  St.  R.  Co.  (N.  J.),  58 
Atl.   73. 

In  an  action  against  a  street  railway 
for  personal  injuries,  it  appeared  that 
plaintiff    signaled    the    driver    of    defend- 
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street  car,  the  speed  of  which  has  merely  been  slackened  in  response  to  his  sig- 
nal that  he  wished  to  get  on,  can  not,  in  the  absence  of  exceptional  circumstances, 
be  declared  negligence,  as  a  matter  of  law ;  and  that  though  the  attempt  is  to  get 
on  the  front  platform,  especially  where  there  is  a  rule  of  the  road  that  persons 
smoking  should  ride  thereon,  and  the  person  attempting  to  get  on  is  smoking 
at  the  time.^  But  where  a  person  signals  an  electric  car  to  stop  at  a  crossing,  and 
the  signal  is  heeded,  and  the  car  is  slacking  its  speed,  and  he  attempts  to  get 
on  while  it  is  rtmning  three  miles  an  hour,  and  is  injured  thereby,  he  cannot 
recover* 

Running  at  Unlawful  Rate. — A  town  ordinance  making  it  unlawful  to  run 
trains  at  a  greater  speed  than  six  miles  per  hour  within  the  limits  of  the  town 
was  for  the  protection  of  persons  who  might  be  lawfully  on  or  crossing  the  track 
and  had  no  application  to  one  attempting  to  board  a  moving  train  at  a  station. ° 

Moving  Faster  than  Man  Can  Walk. — To  attempt  to  board  a  car  going 
faster  than  a  man  could  walk  was  negligence  barring  a  recovery  for  injuries 
sustained.* 

§  2726.  Speed  Suddenly  Accelerated. — One  who  attempts  to  board  a 
moving  street  car  assumes  the  risk  of  attempting  to  board  the  car,  but  not  of 
negligence  in  accelerating  speed.''  While  the  plaintiff  was  attempting  to  board  a 
slowly  moving  car,  its  speed  was  accelerated  and  he  was  struck  and  injured  by 
a  car  on  an  adjoining  track,  which  he  had  seen.     He  did  not  indicate  his  desire 


ant's  car  to  stop.  The  car  was  an  open 
one,  with  a  step  or  rail  along  the  side. 
The  driver,  in  obedience  to  the  signal, 
applied  the  brake.  While  the  car  was 
moving  slowly,  plaintiff  stepped  upon  the 
rail,  taking  hold  of  the  end  of  a  seat  to 
raise  himself  from  the  ground,  when  the 
driver,  who  was  looking  at  him,  without 
any  signal,  started  the  car  with  a  jerk, 
throwing  plaintifi  to  the  ground.  Held, 
that  plaintiff  was  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence. 
Eppendorf  v.  Brooklyn,  etc.,  R.  Co.,  69 
N.  Y.  195,  25  Am.  Rep.  171. 

In  an  action  for  personal  injuries,  the 
evidence  for  plaintiff  showed  that,  as  a 
street  car  approached,  he  signaled  twice, 
being  in  full  view  of  the  conductor  and 
person  driving,  and  that  after  the  second 
■signal  the  horses  commenced  to  slacken 
their  speed,  and  came  to  a  walk,  as  they 
approached  the  crossing  where  he  stood; 
th?t  he  seized  the  rail,  and  placed  one 
foot  upon  the  step,  and  was  raising  the 
other,  when  the  conductor  called,  "Don't' 
stop  there,"  and  the  horses  were  given 
a  slap  with  the  lines,  which  caused  a  sud- 
den jerk,  throwing  plaintiff  to  the 
ground.  Held,  that  the  case  was  prop- 
erly submitted  to  the  jury  as  to  contribu- 
tory negligence  of  plaintiff.  Butler  v. 
Glens  Falls,  etc.,  St.  R.  Co.,  121  N.  Y. 
112,  34  N.  E.  187,  affirming  49  Hun  610, 
2  N.  Y.  S.  73. 

3.  Finkeldey  v.  Omnibus  Cable  Co.,  45 
Pac.  996,  114  Cal.  28. 

4.  Hunterson  v.  Union  Tract.  Co.,  55 
Atl.   543,   205   Pa.   568. 

5.  Running  at  unlawful  rate. — Houston, 
etc.,  R.  Co.  V.  Schuttee  (Tex.  Civ.  App.), 
91   S.   W.   806. 

6.  Moving  faster  than   man   can  v.'alk. 


— Quinn  v.  Philadelphia  Rapid  Transit 
Co.,  334  Pa.   163,  7.3   Atl.  319. 

7.  Speed  suddenly  accelerated. — Orth 
V.  Saginaw  Valley  Tract.  Co.,  163  Mich. 
353,  127  N.  W.  330;  Schmidt  v.  North 
Jersey  St.  R.  Co.  (N.  J.),  58  Atl.  72. 

The  act  of  a  passenger  in  attempting 
to  board  a  moving  train  was  not,  as  a 
matter  of  law,  the  proximate  cause  of 
his  injury,  where  the  train  gave  a  sud- 
den jerk  after  he  had  gotten  one  foot  on 
the  car  platform  and  the  other  on  the 
step  below,  and  he  was  thrown  off.  Dist- 
ler  V.  Long  Island  R.  Co.,  45  N.  E.  937, 
151  N.   Y.   424,   35  h-   R.   A.  762. 

Plaintiff,  in  an  action  against  a  horse 
railway  company,  testified  that  on  the  ap- 
proach of  one  of  defendant's  cars  he 
signaled  it  to  stop;  that  the  speed  of  the 
car  was  slackened;  that,  as  it  passed,  he 
seized  the  hand  rail  on  the  rear  plat- 
form, and  planted  his  foot  on  the  step; 
that  the  break  was  relaxed,  and  the  car 
started  with  a  sudden  jerk,  throwing  his 
feet  from  under  him,  and  dragging  him 
some  distance,  injuring  him  severely. 
Held,  that  the  question  as  to  contribu- 
tory negligence  on  the  part  of  plaintiff 
was  for  the  jury.  Morrison  v.  Broadway, 
etc.,  R.  Co.,  130  N.  Y.  166,  39  N.  E.  105, 
affirming  55  Hun  608,  8  N.  Y.  S.  436. 

Where  plaintiff  attempted  to  get  on  a 
moving  electric  car,  and  was  safely  on 
when  he  was  thrown  off  by  the  act  of 
the  motorman  in  suddenly  starting  the 
car  with  a  jerk,  the  company  is  liable, 
though  the  original  act  of  plaintiff  was 
negligent;  but  if  the  sudden  jerk  hap- 
pens while  plaintiff  is  getting  on  the  car, 
and  before  he  has  reached  a  place  of 
safety,  the  company  is  not  liable.  Boul- 
frois  V.  United  Tract.  Co.,  59  Atl.  1007, 
210  Pa.  363,  105  Am.  St.  Rep.  809. 
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to  board  the  moving  car.  He  admitted  that  the  interval  of  time  between  his 
placing  his  foot  on  the  running  board  and  the  collision  was  very  brief,  and  that 
the  space  between  the  cars  was  not  wider  than  a  hand.  If  the  injury  resulted  from 
any  negligence,  it  was  the  plaintifif's  more  than  the  company's  preventing  re- 
covery from  it.® 

After  Slowing  Down. — Where  one  stepped  aboard  a  car  when  it  had  al- 
most stopped,  and  was  injured  by  its  sudden  starting,  it  cannot  be  said,  as  a 
matter  of  law,  that  he  was  guilty  of  contributory  negligence.^  But  where,  in 
an  action  against  a  street  railway  company,  plaintiff  while  stepping  onto  a  slowly 
moving  car,  which  he  had  signaled,  was  thrown  off  by  its  starting  forward  with 
a  jerk,  the  refusal  of  the  court  to  charge  that  "the  slowing  up  of  the  car  as  it 
approached  the  street  crossing  was  not  an  invitation  to  the  plaintiff  to  board 
it  before  it  stopped,"  was  error.^** 

After  Invitation  to  Enter. — Where  a  passenger  is  invited  to  enter  a  street 
car  by  the  conductor  in  response  to  his  signal  to  stop,  and  the  car  has  stopped, 
or,  in  the  act  of  stopping,  is  moving  very  slowly,  and,  while  he  is  in  the  act 
of  getting  on  it  in  a  careful  and  prudent  manner,  the  car  is  suddenly  started, 
throwing  him  off  and  injuring  him,  the  street-car  company  is  liable.^^ 

§  2727.  Before  and  after  Stopping  and  Starting. — Before  Car  Stops. 

— A  person  who  attempts  to  get  upon  a  street  car  while  it  is  in  motion  after 
being  directed  to  wait  until  the  car  stops,  and  who  persists  in  attempting  to  get 
on  and  is  injured  by  running  against  the  arm  of  a  passenger  on  the  step  of  the 
car,  can  not  maintain  an  action  against  the  company  owning  the  car.^^ 

After  Car  Starts. — Where  one  pursues  a  street  car  after  it  has  started,  and 
in  attempting  to  board  it  fails,  he  is  guilty  of  contributory  negligence,  barring 
recovery  for  his  injury.^^  Where  one  runs  to  catch  a  train  as  it  is  starting,  and 
is  not  seen  by  any  of  the  trainmen,  and,  without  any  negligence  on  their  part, 
is  injured  while  attempting  to  board  it  while  moving,  he  is  not  a  passenger,  and 

8.  Kriedermacher  v.  Union  R.  Co.,  110  One  who  came  running  towards  a 
N.  Y.  S.  1113,  59  Misc.  Rep.  410.                         street   car   from  the   rear,   and  seized  the 

9.  After  slowing  down. — Mulligan  v.  handle  bar  and  attempted  to  board  the 
Metropolitan  St.  R.  Co.,  85  N.  Y.  S.  791,  car  after  the  signal  had  been  given  and 
89  App.  Div.  207.  the  car  was  starting  forward  in  the  usual 

Passenger's  peril  known  to  carrier. —  manner,  assumed  all  the  natural  risks 
In  an  action  against  a  street  railroad  incident  to  such  an  attempt  to  board  the 
company  for  injuries  sustained  in  at-  car,  and  could  not  hold  the  street  rail- 
tempting  to  board  a  moving  electric  car,  way  company  responsible  for  injuries 
where  plaintiff's  evidence  shows  that  the  caused  thereby.  Foster  v.  Seattle  Elect, 
attempt  was  not  made  until  the  car  had  Co.,  76  Pac.  995,  35  Wash.  177. 
slowed  up,  when  the  electrie  current  was  A  person  who  approached  a  street  car 
suddenly  turned  in,  and  the  car  started  from  the  rear  in  a  crowded  thoroughfare, 
with  a  jerk,  throwing  him  off  his  feet,  it  out  of  the  sight  of  the  conductor,  and  did 
is  proper  to  instruct  that  plaintiff  is  en-  not  reach  it  until  after  the  signal  to  go 
titled  to  recover,  if  defendant,  after  ahead  had  been  given  and  the  car  had 
knowing  of  plaintiff's  peril,  could  have  started,  and  then  seized  the  handrail  and 
avoided  injuring  him  by  the  exercise  of  attempted  to  board,  though  others  stand- 
ordinary  care,  notwithstanding  any  pre-  ing  by  appreciated  her  danger  and  sought 
vious  conduct  of  his  may  have  contrib-  to  warn  her  by  hallooing,  was  guilty  of 
uted  to  place  him  in  such  position  of  contributory  negligence.  Foster  ». 
peril  or  danger.  Central  Pass.  R.  Co.  v.  Seattle  Elect.  Co.,  76  Pac.  995,  35  Wash. 
Rose,  15  Ky.  L.  Rep.  S09,  23  S.  W.  745.  177. 

10.  Monroe  v.  Metropolitan  St.  R.  Co.,  A  railroad  company  is  not  called  upon 
80  N.  Y.  S.  177,  79  App.  Div.  587.  to  hold  its  train  for  a  person  running  to 

11.  After  invitation  to  enter. — Sahl-  get  aboard,  and,  if  he  attempts  to  get 
gaard  v.  St.  Paul  City  R.  Co.,  48  Minn.  aboard  while  the  train  is  in  motion,  he 
233,  51  N.  W.  111.  is  guilty  of  gross  negligence,  and  cannot 

12.  Before  and  after  stopping  and  recover  for  injuries  then  received.  A  per- 
starting. — Gallagher  v.  West  End  St.  R.  son  must  place  himself  in  charge  of  the 
Co.,  156  Mass.  157,  30  N.  E.  480.  carrier  to  make  it  liable  for  an  injury  to 

13.  After  car  starts. — L,ee  v.  Rhode  Is-  him  as  a  passenger.  Spannagle  v.  Chi- 
land  Co.   (R.  I.),  68  Atl.  475.  cago,   etc.,   R.   Co.,   31   111.   App.   460. 
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the  company  is  not  liable.^*  Where  a  train  stopped  at  a  station  a  reasonable 
time  for  passengers  to  board  it,  and  a  passenger  attempted  to  board  it  just  as 
it  started,  and  was  injured,  the  jury  could  find  that  the  injury  was  caused  by 
his  want  of  ordinary  care  in  not  boarding  the  train  promptly. ^^  Where  a  passen- 
ger, having  plenty  of  time  to  get  on  a  standing  train,  waited  until  it  began  to 
move,  and,  in  an  attempt  to  get  on  board  by  seizing  the  railing  of  the  car,  his 
body  came  in  contact  with  trucks  left  on  the  station  premises  and  he  was  in- 
jured, he  can  not  recover  on  the  ground  that  the  railroad  was  negligent  in  al- 
lowing trucks  to  be  placed  near  the  track. i**  A  person  who  attempted  to  get 
onto  a  train  of  cars  as  it  was  leaving  the  depot,  after  having  stood  on  the  plat- 
form long  enough  to  allow  everybody  who  desired  to  do  so  to  get  on  board,  and, 
while  hanging  on  to  the  railing  of  the  car,  was  crushed  between  it  and  one  of  the 
posts  which  supported  the  roof,  and  which  was  very  near  the  track,  could  not 
recover,  because  of  his  own  negligence." 

After  Signal  to  Start. — A  passenger  is  not,  as  a  matter  of  law,  negligent 
in  boarding  the  train  after  a  signal  is  given  to  start  it,  but  before  it  has  started. ^^ 

After  Gates  Closed. — Where  a  passenger  attempts  to  board  a  street  car 
after  the  gates  have  been  closed  and  the  car  has  started,  he  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.^*     A  person,  injured  while  attempting  to 


14.  Jones  V.  Boston,  etc.,  Railroail,  163 
:\Iass.   345,   39   N.   E.   1019. 

Where  a  person  attempts  to  board  a 
tiain  in  motion,  after  it  has  left  the  sta- 
tion, he  no  longer  acts  on  the  invitation, 
or  stands  under  the  protection  of  the  com- 
pany, and,  wliile  crossing  or  occupying 
the  track,  is  bound  to  use  proper  care 
for  his  own  protection.  Weeks  v.  New 
Orleans,  etc.,  R.  Co.,  40  La.  Ann.  800, 
5   So.  73,  8  Am.  St.  Rep.  560. 

15.  Hurt  V.  Illinois  Cent.  R.  Co.,  140 
S.    W.    650,    145    Ky.   475. 

"In  the  case  of  Meeks  v.  Atlantic,  etc., 
R.  Co.,  132  Ga.  266,  50  S.  E.  99,  the  plain- 
tiff was  nonsuited.  It  appears  from  the 
statement  of  facts  in  that  case  that 
Meeks,  relying  upon  a  promise  of  the 
conductor  to  notify  him  'when  to  get 
aboard,'  but  which  was  not  done,  at- 
tem.pted  to  get  aboard  a  train  that  was 
in  motion.  He  had  seized  the  hand  rail, 
and  had  one  foot  on  the  step,  when  the 
engine  gave  a  jerk,  'which  misplaced  his 
foot  and  left  him  in  a  swinging  position, 
his  hands  still  clinging  to  the  railing,  and 
caused  his  leg  to  strike  against  the  depot 
platform,  injuring  him.'  It  does  not  ap- 
pear that  the  train  was  moving  rapidly 
when  Meeks  attempted  to  board  it.  The 
contrary  is  to  be  inferred  from  the  record 
as  it  appears  in  the  report.  Yet  the  court 
affirmed  the  judgment  awarding  a  non- 
suit, holding,  that  'under  this  evidence, 
the  trial  judge  was  right.  It  clearly  ap- 
pears that  Meeks  could  have  avoided  tlie 
injury  to  himself  by  the  exercise  of  or- 
dinary care.' "  Louisville,  etc.,  R.  Co.  v. 
Edmondson,   128   Ga.   478,   57   S.   E.   877. 

16.  Southern  R.  Co.  v.  Nichols,  135 
Ga.  11,  68  S.  E.  789. 

17.  Chicago,  etc.,  R.  Co.  v.  Scates,  90 
111.   586. 

Where  the  conductor  of  a  freight  train 
has    ordered    a    passenger    to    go     to     a 
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coach  attached  to  the  train,  and  get  in 
it,  and  then  signals  the  engineer  to  start 
the  train,  without  waiting  to  see  whether 
the  passenger  had  gotten  on,  the  com- 
pany is  not  liable  for  injuries  received  by 
him  in  trying  to  get  on  the  car  in  mo- 
tion, where  the  train  had  already  been 
stopped  a  reasonable  time,  and  the  pas- 
senger had  willfully  delayed  to  get  on  it. 
Browne  v.  Raleigh,  etc.,  R.  Co.,  108  N. 
C.  34,  12  S.   E.  958. 

18.  After  signal  to  start. — Dawson  v. 
Boston,  etc.,  R.  Co.,  156  Mass.  127,  30  N. 
E.  466. 

19.  After  gates  closed. — Sigl  v.  Green 
Bay  Tract.  Co.,  149  Wis.  113,  135  N.  W. 
306,  39  L.  R.  A.,  N.  S.,  65,  Ann.  Cas.  1913c, 
863. 

Plaintiff  was  guilty  of  contributory 
negligence  which  barred  a  recovery  by 
attempting  to  board  and  in  persisting  in 
clinging  to  a  moving  car  on  an  elevated 
railway  train  after  the  gates  .thereon  had 
been  closed  or  were  being  closed.  Plut- 
schow  V.  Metropolitan  West  Side  Ele- 
vated  R.    Co.,    155    111.   App.    589. 

A.  attempted  to  board  a  moving  train 
on  an  elevated  railroad,  after  the  gate 
had  been  closed.  He  attempted  to  open 
the  gate,  but  the  conductor  again  closed 
it,  and,  A.'s  foot  being  caught,  he  was 
dragged  and  injured.  The  conductor's 
action  was  not  willful,  nor  did  he  intend 
to  injure  A.  Held,  that  A.'s  negligence 
being  the  proximate  cause  of  his  injury, 
the  company  could  not  be  made  liable 
therefor.  .Solomon  v.  Manhattan  R.  Co. 
(N.  Y.),  31  Htm  5. 

One  intending  to  become  a  passenger 
on  an  electric  street  car,  who  attempts 
to  board  the  car  while  in  motion,  and 
when  the  gates  are  closed,  is  chargeable 
with  negligence  as  matter  of  law,  which 
will  bar  recovery  from  the  company  for 
an   injury    received   by   striking    or   being 
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board  a  train  of  cars  with  closed  gates  moving  away  from  a  station  with  a 
quickly  increasing  speed,  is  guilty  of  contributory  negligence,  defeating  a  re- 
covery; and  this  is  so,  even  if  the  train  was  moving  very  slowly  at  the  time  he 
attempted  to  board  it.^"  The  boarding  by  a  person  of  an  elevated  railway  train 
while  the  gate  is  closing  and  the  train  moving,  and  persisting,  against  an  effort 
to  remove  him,  in  the  precarious  position  thus  obtained,  is  such  contributory 
negligence  as  bars  recovery  for  his  death  in  consequence  thereof.^^ 

§  2728.  Length  of  Time  Car  Stops. — The  fact  that  a  train  did  not  stop 
a  reasonable  time,  so  as  to  allow  a  person  to  get  on,  does  not  render  the  rail- 
road liable  for  injuries  received  in  attempting  to  board  a  moving  train.22  Where 
the  evidence  shows  that  a  railway  company  violated  its  duty  as  a  common  carrier, 
in  that  its  train  did  not  stop  a  sufficient  length  of  time  at  a  station  to  give  plain- 
tiff an  opportunity  to  board  it,  and  plaintiff  was  injured  while  attempting  to  board 
the  train  while  it  was  in  motion,  a  nonsuit  is  properly  granted. ^^  While  it  ap- 
peared from  the  testimony  introduced  by  the  plaintiff  that  the  defendant  railway 
company  was  chargeable  with  a  violation  of  its  duty  as  a  common  carrier,  in  that 
its  train  was  not  stopped  at  the  station  at  which  he  wished  to  board  it  a  sufficient 
length  of  time  to  afford  him  a  reasonable  opportunity  to  do  so,  yet  as  he  con- 
fessedly, in  order  that  he  might  not  be  left  at  that  station,  voluntarily  assumed 
the  risk  of  attempting  to  get  aboard  after  the  train  was  started  and  while  it 
was  in  motion,  the  trial  court  committed  no  error  in  granting  a  nonsuit,  he  hav- 
ing made  no  effort  to  show  that  the  servants  of  the  company  were  guilty  of 
any  misconduct  save  that  of  not  stopping  the  train  at  the  station  a  reasonable 
length  of  time.^* 

§  2729.  Signaling  Car  to  Stop. — After  Signaling  Car  to  Stop. — Where 
a  person  signals  a  street  car  to  stop  at  a  crossing,  but  the  driver,  not  seeing  the 
signal,  does  not  stop  the  car,  and  he  attempts  to  board  it  while  in  motion,  and 
is  injured,  the  failure  to  stop  the  car  is  not  the  proximate  cause  of  injury,  and 
such  person  can  not  recover. 2° 

Without  Signaling  Car  to  Stop. — A  street  railroad  is  not  liable  for  injury 
to  one  who  attempts  to  board  a  moving  car  without  signaling  it  to  stop. 2® 

struck    by   another    car   while    so    outside  v.   Atlantic,   etc.,   R.   Co.,   123   Ga.   266,  50 

the  gates,  unless,  after  his  peril  -was  ap-  S.  E.  99. 

parent,    defendant    negligently    failed     to  25.   Signaling  car  to  stop. — North  Chi- 

protect  him  when  it  -was  within  its  power  cago    St.   R.    Co.   v.   Wrixon,   51   111.  App. 

by  the  exercise  of  reasonable  care  to   do  307.    . 

so.      Norfolk,    etc.,   Terminal    Co.   v.    Ro-  A   boy   of   twelve   signaled   a  cable  car 

tolo,   112   C.   C.   A.   583,    191    red.   4.  when  at  a  crossing  to  stop.     The  gripman 

20.  Sheehan  v.  Nassau  Elect.  R.  Co.,  did  not  see  him,  and  the  car  slackened 
128  N.  Y.  S.  545,  143  App.  Div.  621.  speed   at   the   crossing,   but   did   not  stop. 

21.  Robinson  v.  Manhattan  R.  Co.,  5  The  boy  ran  towards  it,  caught  the  rear 
Misc.  Rep.  209,  25  N.  Y.  S.  91,  54  N.  Y.  platform,  but  was  thrown  under  a  trailer, 
ct  Rep  792  ^"d  killed.  Held  that,  the  boy  not  be- 
^  22.  Length 'of  time  car  stops.-McMur-  1?^,^  passenger,  the  company  was  not 
try  V.  Louisville,  etc.,  R.  Co.,  67  Miss.  ''f  ^^  f°^„ /^^^  mjunes  sustained  West 
601    7   So    401  Chicago  St.  R.  Co.  v.  Bmder,  51  111.  App. 

A   railroad   passenger    can   not   recover  -A,  ■   .-a             ■   ■       j       i,-i       <.4-»™ ,,*■;., «• 

r       ■    ■     ■       J.         \.-  u    I.-            I-              •  FlaintirE   was   injured   while   attempting 

for    injuries    to   which    his    negligence    m  Jt.  „„  tT     a  „  Afreet  car  nronelled  bv 

attempting  to  board  a  train  while  it  was  '^°  ^^\  9"  °°"?  ?■  ^."^^^  ^"  propeuea  oy 

in   motiol  contributed,    though    the    con-  electricity,    which    he    had     signaled     to 

ductor   negligently   failed   to   wait   at  the  «t°P-   , ««    a    empted    to    entei    before   it 

station    for   five   minutes,    as    required   by  ^^^^  .t°  a  full  stop.     It  started  suddenly, 

Pasch.    Dig.,    art.    6532.      Galveston,    etcf,  ^'"°^'?S>•"  'l"^."^  H^^'l'  V.nrP^was 

R.   Co.  V.  Ik  Gierse,  51  Tex.  180.  t'°"    °f  .1"^    ''°r*"r"*°'V  f  In^   ^t    R 

.  ,  „         .  Ti     ^  for  the  jury.     Corlin  v.  West  End  bt.  K. 

23.  Ricks   V.    Georgia,    etc.,    R.    Co.,    45       q^^  ^54  jyf^ss.  197,  27  N.  E.  1000. 

S.  E.  268,  118  Oa.  259.  26.    Without   signaling   car    to    stop.— 

24.  Ricks  V.  Georgia,  etc.,  R.  Co.,  118  Woo  Dan  v.  Seattle  Elect.  R.,  etc.,  Co., 
Ga.   259,   45   S.   E.   268.     See,   also,   Meeks       5   Wash.  466,  32  Pac.  103. 
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§  2730.  By  Invitation  of  Carrier. — Where  a  person  who  had  frequently 
boarded  a  moving  street  car  was  asked  by  the  motorman  to  board  a  car  while 
moving,  there  was  an  invitation  to  him  to  board  the  car.^^  But  where  the  dan- 
ger of  boarding  a  moving  train  is  obviously  great  and  imminent,  the  invitation 
of  the  conductor  or  other  employee  in  charge  to  a  passenger  to  board  it  does 
not  relieve  him  from  contributory  negligence. ^^ 

Passenger  Requested  to  Take  Next  Car. — Where  plaintiff,  wishing  to 
board  defendant's  street  car,  signaled  for  the  motorman  to  stop,  and  the  car 
slowed  down  almost  to  a  standstill,  and,  while  plaintiff  was  in  the  act  of  stepping 
on,  the  motorman  called  to  him  to  take  the  next  car,  and  immediately  quickened 
the  speed  of  the  car,  throwing  plaintiff  off,  the  jury  was  justified  in  finding  that 
there  was  no  negligence  on  the  part  of  plaintiff.^^ 

§  2731.  Injured  by  Act  of  Operative. — Where  a  person  gets  on  a  mov- 
ing train,  his  negligence  in  so  doing  does  not  contribute  to  his  death,  caused 
by  his  being  pushed  therefrom  by  an  employee  of  the  company. ^o 

§  2732.  Injured  by  Defective  Platform. — One  who  voluntarily  and  un- 
necessarily exposes  himself  to  a  known  danger,  by  attempting  to  climb  on  board 
a  moving  car,  assumes  all  risks  of  injury  therefrom;  and  the  railroad  company 
is  not  chargeable  with  negligence,  causing  his  injury,  which  results  from  his  fall- 
ing from  the  car  because  of  the  manner  in  which  its  station  or  platform  is  con- 
structed.^^ 

§  2733.  Injured  by  Objects  Passed. — A  person  attempting  to  get  on  a 
moving  car  can  not  recover  from  injuries  from  objects  passed  by  the  car  which 
were  in  plain  view.^^ 


27.  By  invitation  of  carrier. — Fults  v. 
Metropolitan  St.  R.  Co.,  164  Mo.  App. 
101,  148  S.   W.  310. 

A  shipper  of  live  stock  who  accom- 
panies the  stock  may  rely  on  the  direc- 
tions of  the  conductor  and  station  agent 
as  to  where  the  caboose  will  be,  and  that 
it  can  not  be  boarded  at  the  station. 
Chorn  v.  Missouri,  etc.,  R.  Co.,  153  S. 
W.   1060,   168   Mo.   App.   518. 

28.  Larson  v.  Chicago,  etc.,  R.  Co.,  31 
S.  Dak.  513,  141  N.  W.  353. 

29.  Passenger  requested  to  take  next 
car. — Schmidt  v.  North  Jersey  St.  R.  Co. 
(N.  J.),  58  Atl.  73. 

30.  Injured  by  act  of  operative. — ■ 
Pennsylvania  R.  Co.  v.  Reed,  60  Fed.  694, 
9  C.  C.  A.  319;  Reed  v.  Pennsylvania  R. 
Co.,  56  Fed.  184;  Sharrer  v.  Paxson,  171 
Pa.   36,   33   Atl.    130. 

31.  Injured  by  defective  platform.— 
Lauterer  v.  Manhattan  R.  Co.,  138  Fed. 
540,   63   C.   C.   A.   38 

32.  Injured  by  objects  passed. — Plain- 
tiff, attempting  to  get  on  a  moving  street 
car,  seized  the  hand  rail  and  placed  one 
foot  on  the  step,  and  v/ith  the  other  on 
the  ground  was  dragged  along  until  he 
came  in  contact  with  some  railroad  ties 
near  the  track  in  the  middle  of  an  in- 
tersecting street,  when  he  lost  his  hold 
and  was  severely  injured.  The  evidence 
as  to  whether  the  speed  of  the  car  was 
increased  after  plaintiff  took  hold  was 
conflicting.  No  proof  was  offered  that 
the  motorman  in  any  way  indicated  that 
he  meant  to  stop  at  the  upper  corner  of 
the    street-  where   plaintiff   stood,    and   he 


stated  that  he  did  not  notice  any  one 
there.  Held,  that  plaintiff  was  not  en- 
titled to  recover,  since,  being  in  full  view 
of  the  ties,  he  assumed  all  risk  of  injury 
from  them  when  he  attempted  to  get  on 
the  moving  car.  Schmidt  v.  North  Jer- 
sey St.  R.  Co.,  49  Atl.  438,  68  N.  J.  L. 
434. 

Plaintiff  sued  to  recover  for  injuries  re- 
ceived while  attempting  to  board  a  mov- 
ing street  car,  claiming  that  they  were 
caused  by  the  act  of  the  conductor  in  in- 
creasing the  speed  at  that  time  so  that 
he  was  thrown  against  a  barrier  sur- 
rounding an  excavation  in  the  street.  He 
knew  of  the  barrier,  and  when  he  at- 
tempted to  board  he  stood  within  three 
or  four  feet  of  it.  Held,  that  he  was 
guilty  of  contributory  negligence.  Judg- 
ment, 83  N.  Y.  S.  1103,  87  App.  Div.  630, 
reversed  in  Berry  v.  Utica,  etc.,  St.  R. 
Co.,   73  N.   E.   970,   181   N.   Y.   198. 

The  plaintiff,  in  an  action  against  a 
street  railway  company  for  personal  in- 
juries, testified  that  he  signaled  the  com- 
pany's motorman  to  stop;  that  the  car 
was  stopped,  and  as  he  stepped  on  the 
running  board  the  car  was  suddenly 
started,  and  he  was  carried  about  fifteen 
feet,  and  struck  by  a  pillar  of  an  elevated 
road.  He  was  facing  in  the  direction  in 
which  the  car  moved.  Several  witnesses 
testified  that  the  plaintiff  jumped  on  the 
car  while  in  motion,  and  swung  himself 
along  the  running  board,  and  that  the 
conductor  warned  him  when  he  boarded 
the  car  to  look  out  for  the  pillar.  Held, 
that   plaintiff  was    guilty   of   contributory 
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§  2734.  Injury  to  Person  Carrying  Bundles.— The  fact  that  one  at- 
tempting to  board  a  street  car  carried  a  large  package  did  not  require  him  to 
exercise  a  greater  degree  of  care  than  ordinary  care.*^  It  is  not  per  se  negli- 
gence for  a  person  with  an  umbrella  in  one  hand  and  a  handkerchief  in  the 
other  to  attempt  to  board  an  electric  street  car  while  it  is  in  the  act  of  stopping 
to  receive  passengers,  and  before  it  has  come  to  a  full  stop.^*  But  where  a 
person  attempts  to  board  a  car  in  the  nighttime,  when  the  train  is  running  from 
four  to  six  miles  an  hour,  and  when  he  is  incumbered  by  a  bundle,  he  is  guilty 
of  negligence. ^5 

§  2735.  Injury  to  Children,  Women  and  Invalids. — Whether  or  not  de- 
ceased, who  was  a  boy  fourteen  years  of  age,  was  guilty  of  contributory  negli- 
gence in  trying  to  board  a  street  car  while  in  motion,  depended  to  some  extent 


negligence.  Cassio  r.  Brooklyn  Heights 
R.  Co.,  69  N.  Y.  S.  208,  59  App.  Div.  617. 

Injured  by  striking  platform. — In  an 
action  for  personal  injuries  sustained  in 
striking  against  a  high  platform  while 
boarding  a  train,  evidence  that  plaintiff 
stood  near  by  for  two  minutes  while  the 
train  was  waiting;  that  the  conductoi 
gave  the  signal,  "AH  aboard,"  before  the 
train  started;  that  when  plaintiff  at- 
tempted to  board  the  train  it  was  moving 
several  miles  per  hour;  that  he  knew  of 
the  dangerous  proximity  of  the  platform, 
but  did  not  "have  the  matter  in  his  mind 
at  the  time;"  and  that  the  conductor  had 
often  warned  him  not  to  board  a  moving 
train,  shows  that  plaintiff  was  negligent. 
lilcLaren  v.  Alabama  Mid.  R.  Co.,  100 
Ala.   506,   14   So.  405. 

A  passenger  bought  a  ticket  on  a  rail- 
road, and  attempted  to  get  upon  one  of 
the  cars,  while  in  motion.  The  train  did 
not  stop  at  the  station,  but  was  passing 
slowly  by.  Others  succeeded  in  getting 
on  the  train.  The  platform  of  the  car 
was  crowded,  so  that  he  could  only  get 
upon  the  lower  step  and  cling  to  an  iron 
rod.  A  sudden  movement  of  the  train 
threw  him  off  the  platform,  and  he  held 
onto  the  iron,  and  ran  along,  trying  to 
get  again  upon  the  car,  the  speed  of 
v/hich  was  increasing,  when  he  was 
struck  by  a  platform  near  the  track,  and 
injured.  Held,  in  an  action  brought  by 
him  against  the  railroad  company,  on  ap- 
peal from  a  nonsuit,  that  the  plaintiff  was 
guilty  of  contributory  negligence;  that 
the  facts  that  a  brakeman  on  the  train 
had  called  out  the  name  of  the  station 
before  plaintiff  attempted  to  get  on  the 
train,  that  others  made  the  same  at- 
tempt successfully,  and  that  plaintiff  him- 
self had  done  so  before,  when  trains 
were  moving,  did  not  justify  his  persist- 
ence, when  thrown  off  the  step,  he  not 
regarding  objects  near  the  track.  Phil- 
lips V.  Rensselaer,  etc.,  R.  Co.,  49  N.  Y. 
177,   reversing  57   Barb.  644. 

Question  for  jury. — In  an  action 
against  a  street  railway  companj'  it  ap- 
peared that  plaintiff,  in  boarding  one  of 
defendant's  horse  cars  while  in  motion, 
was  knocked  off  the  platform  by  a  tele- 
graph  pole   near   the   curb   of   the   street, 


and  was  thereby  injured.  Defendant  re- 
quested the  charge  that,  where  a  man 
gets  on  a  horse  car  while  in  motion,  it  is 
such  proof  of  contributory  negligence 
that  he  can  not  recover.  Held,  that  such 
charge  was  properly  refused,  as  the 
question  of  contributory  negligence  was 
for  the  jury.  North  Chicago  St.  R.  Co. 
V.  Williams,  140  111.  375,  29  N.  E.  672, 
affirming,  40  111.  App.  590,  distinguishing 
Chicago,  etc.,  R.  Co.  v.  Scates,  90  111. 
586. 

33.  Injury  to  person  carrying  bandies. 
—Omaha  St.  R.  Co.  v.  Martin,  48  Neb. 
65,    66   X.   W.    1007. 

34.  White  v.  Atlanta  Consol.  St.  R.  Co., 
92    Ga.    494,    17    S.    E.    672. 

35.  Smith  v.  Birmingham  R.,  etc.,  Co., 
41  So.  307,  147  Ala.  702;  McMurtry  v. 
Louisville,  etc.,  R.  Co.,  67  Miss.  601,  7 
So.   401. 

A  person  forty-five  years  of  age,  and 
weighing  200  pounds,  who,  with  a  basket 
in  one  hand  and  a  bottle  in  the  other,  at- 
tempts to  board  a  street  car  moving  six 
miles  an  hour,  is  guilty  of  such  negli- 
gence as  will  bar  an  action  for  his  death, 
unless  the  trainmen,  with  reasonable 
diligence,  could  have  avoided  the  acci- 
dent after  discovering  his  peril.  Balti- 
more Tract.  Co.  v.  State,  78  Md.  409,  28 
Atl.   397. 

Where  a  passenger,  entitled  to  ride  in 
the  caboose  of  a  freight  train,  being 
some  distance  ahead  of  it  when  the  train 
started,  attempts  to  reach  it  by  clam- 
bering on  one  of  the  forward  cars,  in  the 
nighttime,  with  one  hand  incumbered 
with  a  lantern  and  prod  pole,  and  while 
so  attempting  falls,  and  is  run  over,  he 
is  guilty  of  contributory  negligence.  Mc- 
Corkle  z'.  Chicago,  etc.,  R.  Co.,  61  Iowa 
555,    16    N.    W.    714. 

One  who,  having  his  left  arm  incum- 
bered with  his  coat  and  dinner  bucket, 
attempts  to  board  a  street  car  while  still 
in  motion,  and  falls  off  by  reason  of  the 
slipping  of  his  foot  from  the  step  on 
which  he  has  placed  it,  and  of  his  in- 
ability to  hold  onto  the  car  with  his  right 
hand  alone,  is  guilty  of  contributory  neg- 
ligence. Reddington  v.  Philadelphia 
Tract.   Co.,  132  Pa.   154,  19  Atl.  28. 
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on  his  experience,  intelligence,  and  the  rate  of  speed  at  which  the  car  was  then 
moving,  and  he  was  not  wholly  absolved  from  the  exercise  of  care  in  boarding  the 
car  while  it  was  moving  at  a  rate  of  speed  of  from  three  to  seven  miles  per  hour.^o 
An  instruction,  in  an  action  for  injuries  to  an  infant  while  attempting  to  board 
a  moving  train,  that  in  determining  the  issue  of  contributory  negligence  the  jury 
should  consider  the  infant's  age,  intelligence,  and  discretion,  may  be  given,  where 
there  is  evidence  that  the  infant  was,  on  account  of  his  age,  so  wanting  in  intelli- 
gence that  he  could  not  appreciate  the  danger  of  boarding  a  moving  train.-''^ 
A  woman  unaccustomed  to  boarding  trains,  who  attempted  to  get  on  a  train 
after  it  had  started  and  was  in  motion  and  was  gaining  headway,  can  not  re- 
cover for  injuries  received  thereby,  on  account  of  her  contributory  negligence. ^"^ 
When  an  old  man  attempted  to  board  a  street  car,  without  invitation  from 
the  company  or  its  agents,  while  it  was  in  motion,  very  much  crowded  both  inside 
and  on  the  platform,  and  while  he  was  incumbered  with  a  cane  and  umbrella, 
he  was  guilty  of  contributory  negligence  precluding  a  recovery  for  injuries  sus- 
tained by  reason  of  his  letting  go  of  his  hold  on  the  railing  after  getting  a  foot- 
ing on  the  car.^^ 

§  2736.  Transferring  from  One  Car  to  Another. — In  an  action  for  per- 
sonal injuries,  it  appeared  that  a  passenger  was  traveling  as  a  stock  shipper  on 
a  freight  train;  that  at  the  end  of  a  run,  on  a  rainy  night,  the  train  stopped 
just  before  crossing  a  bridge,  where  it  was  customary  to  detach  the  caboose  in 
which  plaintiff  had  been  riding,  that  he  could  walk  across  or  ride  on  the  rear 
freight  car;  that  the  stop  was  long  enough  to  enable  him  to  make  a  change, 
but  he  remained  in  the  caboose  till  it  was  uncoupled,  and  the  train  had  started, 
when  he  went  forward,  with  a  large  valise  in  his  hand,  and  in  attempting  to 
climb  on  the  car  while  in  motion  fell  through  the  bridge.  The  passenger's  own 
negligence  was  the  cause  of  his  misfortune.*" 

§  2737.  Where  Carrier  Could  Have  Avoided  Injury. — Where  a  person 
attempted  to  board  a  street  car  after  being  warned  by  the  motorman  not  to  do  so, 
and  the  car  should  not,  by  the  exercise  of  ordinary  care,  be  stopped  in  less 
than  thirty-five  feet,  tlie  defendant  is  not  liable  for  injuries  received  by  such 
person  while  being  dragged  that  distance,  but  would  be  liable  only  for  injuries 

36.  Injury  to  children,  women  and  in-  four  miles  an  hour,  attempted  to  get  on, 
valids. — Sly  v.   Union   Depot   R.    Co.,   134  but  his  foot  slipped,  and,  losing  his  grasp 
Mo.   681,   36   S.  W.   235.  on  the  rail  with  one  hand,  he,  while  try- 
In  an  action  for  the  death  of  plaintiff's  ing    to    keep    up,    fell    and     was      injured. 

son  at  about  the  age  of  fourteen  years,  it  Held,  that  the  question   of  negligence   on 

appeared  that  while  attempting,  as  a  pas-  his    part   was    for    the     jury.      Briggs      v. 

senger,  to  board  one  of  defendant's  cars  Union  St.  R.  Co.,  148  Mass.  72,  19  N.  E. 

while   in   motion,   he   was   swung  in   front  19,   12   Am.   St.   Rep.   513. 

of  one   coupled  to  it,  and  sustained   fatal  In    an    action    against    a    railroad    com- 

injuries.     At   defendant's   request   instruc-  pany    for    personal    injuries    the    evidence 

tions   were  given  which   required   only,  to  showed  that  plaintiff,  a  man  of  sixty-five 

free    deceased    from    negligence,    that    he  on   a   dark   and   cold   night,    after   waiting 

must   have   exercised   that    care   and    cau-  in  the  snow  and  becoming  benumbed,  at- 

tion    which    might   have    been    reasonably  tempted    to    board   a   moving   train;    that, 

expected  from  one  of  his  age,  experience,  with  a  valise  in   one  hand,  he  seized  the 

and    intelligence.      Held,    that    they    yere  railing  with   the   other,   and  attempted  to 

properly   given.      Sly  v.    Union    Depot   R.  leap    upon    the    platform,    but    missed    his 

Co.,   134   Mo.   681,   36   S.   W.   335.  footing,  and  was   dragged  150  yards,  dur- 

37.  San  Antonio,   etc.,   R.   Co.   v.   Trigo  ing  which   time   he   held   onto   the   valise. 
(Tex.  Civ.  App.),  101   S.  W.  254.  Held,    that    plaintiff    was    guilty    of    such 

38.  International,    etc.,    R.    Co.    v.    Gor-  contributory  negligence  that  he  could  not 
man,  2  Texas  App.  Civ.  Cas.,  §  77G.  recover.      McMurtry    v.    Louisvil,le,    etc., 

39.  Reynolds  v.  Richmond,  etc.,   R.  Co.,  R.   Co.,   67   Miss.   601,  7   So.   401. 

92  Va.  400,  23   S.  E.  770.  40.    Transferring   from   one   car   to   an- 

Plaintiff,    sixty-eight    years    old,    weigh-  other. — Richmond,   etc.,   R.   Co.   v.   Pickle- 

ing  200  pounds,  signaled  to  the  driver  of  seimer,  85  Va.  798,  10  S.  E.  44;  Richmond, 

a   street   car  to   stop,   and,   when   the   car  etc.,    R.    Co.   v.    Picklesimer,    89    Va.    389, 

had   slowed   up   and   was   going   at   about  16  S.  E.  345. 
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received  after  the  car  had  traveled  that  distance.*  ^  Where  plaintiff,  in  attempt- 
ing to  get  on  a  moving  street  car,  fell,  and  was  dragged  some  distance  before 
the  car  stopped,  he  would  be  entitled  to  recover,  even  though  guilty  of  negligence 
in  attempting  to  get  on  a  moving  car,  if  the  driver  could  have  avoided  the  injury 
by  the  exercise  of  reasonable  care  in  stopping  the  car,  after  he  was  notified  that 
plaintiff  had  fallen,  and  was  being  dragged  by  the  car.*^ 

§  2738.  Entering  Moving  Elevator. — Entering  an  elevator  which  is  ap- 
parently at  rest  and  with  the  door  open,  and  which  the  passenger  has  no  rea- 
son to  suppose  can  be  started  until  the  door  is  closed,  is  not  negligence,  though 
the  elevator  is  moving,  which  could  have  been  determined  by  a  momentary  ob- 
servation of  the  car  and  machinery.*^ 

§§  2739-2784.  In  Transit^§  2739.  Conduct  in  General.— Where  a 
passenger,  injured  by  a  negligent  jerk  in  the  operation  of  a  railway  train,  by  the 
exercise  of  ordinary  care  could  have  avoided  the  consequences  of  the  railroad 
company's  negligence,  he  could  not  recover.**  A  passenger  in  a  street  car  is  not 
bound  to  be  constantly  on  the  lookout  for  danger,  but  has  the  right  to  presume 
that  the  company  will  use  the  high  degree  of  care  for  his  protection  which  the 
law  requires.**  In  an  action  for  injuries  to  a  passenger  in  a  collision  caused  by 
backing  cars  against  a  standing  caboose,  in  which  plaintiff  was  sitting,  with  the 
knowledge  and  consent  of  the  carrier's  servants,  in  order  to  show  plaintiff  guilty 
of  contributory  negligence,  the  jury  must  find  that  he  knew  or  should  have 
known  that  the  front  part  of  the  caboose  where  he  took  his  seat  was  not  in- 
tended for  passengers ;  that  it  was  more  dangerous  than  the  rear  part ;  that, 
under  all  the  circumstances,  he  failed  to  exercise  ordinary  care  in  taking  his 
seat  there,  with  the  knowledge  of  the  flagman  and  without  warning  from  him; 
and  that  his  conduct  proximately  caused  or  concured  in  causing  the  injury.*^ 

Where  Car  Overcrowded. — Intramural  carriers  of  passengers  who  invite 
the  overcrowding  of  their  cars  for  purposes  of  gain  to  themselves  are  not  to  be 
relieved  from  the  high  degree  of  care  the  law  requires  of  them,  because  one  of 
their  passengers  lightly  oversteps  the  limit  of  some  rule  or  regulation,  or  resumes 
a  position  which  for  a  temporary  accommodation  to  the  carrier  he  withdraws 
from,  unless  he  be  so  warned  of  its  dangers  as  to  make  it  clear  that  he  knew 
and  assumed  the  risk.*^ 

Use  of  Appliances. — The  carrier  has  the  right  to  expect  that  a  passenger 
will  not  so  use  contrivances  designed  for  his  comfort  and  convenience  as  to 
expose  himself  to  danger.  Thus  it  has  the  right  in  moving  its  cars  to  presume 
that  the  passenger  will  put  the  seats  to  their  proper  use  and  not  stand  upon  them 
in  such  a  way  as  to  expose  himself  to  danger.  Where  injury  results  from  such 
an  act  on  the  passenger's  part  the  carrier  is  not  liable  therefor.*^     But  a  passen- 

41.  Where  carrier  could  have  avoided  negligence  in  remaining  upon  the  car  in 
injury. — Graefe  v.  St.  Louis  Transit  Co.  order  that  she  might  complete  her 
123   S.  W.  835,  224  Mo.  232.  journey,   but   it   was   her   duty  to   employ 

42.  Woodward  v.  West  side  St.  R.  Co.,  such  means  and  avail  herself  of  such  re- 
71  Wis.  625,  38  N.  W.  347.  sources    as    were    reasonably    within    her 

Under  the  doctrine  of  last  clear  chance,  reach,  while  on  the  car,  to  avoid  the  hurt- 

a   street    railroad   company   held   required  ful    effects    of    the    prevailing    cold.      At- 

to   exercise   reasonable   care   to   avoid   in-  lantic,  etc.,  R.  Co.  v.  Powell,  127  Ga.  805, 

jury   to    a   passenger    negligently   placing  56   S.    E.    1006,   9   L.   R.   A.,   N.   S.,   769,   9 

himself  in  a  position  of  danger  by  getting  Am.  &  Eng.  Ann.  Cas.  553. 

on    the    step    of   a   moving   car   v>'hile    the  45.     Jones    v.    United    R.,    etc.,    Co.,    57 

gate    was    closed.      Norfolk,    etc.,    Termi-  Atl.   620,   99   Md.  64. 

nal   Co.  V.   Rotolo,   115   C.   C.   A.   183,   195  46.     Miller   v.   Atlanta,    etc.,    R.    Co.,   57 

Fed.   231.  S.    E.   345,   144   N.   C.   545. 

43.  Eiitering  moving  elevator. — Black-  47.  Where  car  overcrowded. — West  Chi- 
well  V.  O'Gorman  Co.,  49  Atl.  28,  22  R.  cago  St.  R.  Co.  v.  Johnson,  77  111.  App. 
1.   638.  142,  affirmed  in  54  N.  E.  334,  180  111.  285. 

44.  In  Transit.—  Southern  R.  Co  v.  48.  Use  of  appliances. — East  Tennes- 
Cunningham,  50  S.  E.  979,  123  Ga.  90.  see,   etc.,   R.   Co.  v.   Green,  95   Ga.  736,  22 

The  plaintiff  was   not   chargeable   with       S.   E.   658. 
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ger  is  not  called  on  to  provide  against  a  defective  appliance,  unless  the  defect 
is  known  to  him,  or  under  the  circumstances  should  have  been  observed.*^  And 
the  fact  that  a  passenger  on  a  street  car,  injured  by  a  trapdoor  in  the  floor 
giving  way  beneath  her,  knew  when  she  stepped  on  it  that  the  car  had  been 
stopped  a  short  time  before  because  it  was  out  of  order,  and  saw  the  trapdoor 
raised,  and  put  back,  does  not  render  her  guilty  of  contributory  negligence  where 
the  evidence  shows  that  she  had  no  knowledge  that  the  door  was  defective.^" 

Instructing  Driver  of  Carriage.- — Where  a  passenger  induces  a  stage  driver 
to  deviate  from  the  accustomed  track  for  his  accommodation,  and  the  stage  is 
upset  in  consequence  of  such  deviation,  the  passenger  cannot  recover  damages 
for  an  injury  sustained  thereby.si  In  an  action  against  an  undertaker  who  had 
furnished  carriages  for  a  funeral  in  one  of  which  plaintiff  with  two  others  was 
riding,  plaintiff  can  not  recover  for  injuries  resulting  from  a  runaway  if  the 
driver  of  the  carriage  left  it  at  the  invitation  or  request  of  plaintiff  or  of  any 
of  the  occupants  in  the  presence  of  and  without  objection  by  the  plaintiff. ^^  But 
a  carrier  can  not  escape  liability  for  an  injury  caused  by  driving  a  team  over 
an  unsafe  road  by  showing  that  the  injured  passenger  directed  him  to  drive  over 
such  road. 53  And  in  an  action  by  a  passenger  against  a  carrier  for  injuries 
received  by  the  overturning  of  a  coach,  it  is  no  defense  that  the  driver  went 
out  of  the  road  at  the  repeated  suggestion  of  the  plaintiff,  who  told  him  he  was 
too  far  to  one  side,  and  thus  caused  the  upsetting  of  the  vehicle  over  the  bank, 
it  being  the  duty  of  defendants  to  supply  a  driver  who  knew  the  road,  and  would 
not  be  controlled  by  suggestions  from  a  passenger.^* 

Falling  over  O'bstacle  in  Car. — A  passenger  who  stumbles  over  a  plainly 
visible  obstacle  usual  on  floors  of  cars  of  the  kind,  namely,  a  box  over  a  wheel, 
is  guilty  of  contributory  negligence.  ^^  A  passenger,  while  looking  for  a  seat 
on  the  defendant's  train,  was  injured  by  stumbling  over  some  satchels  in  the 
aisle  of  the  car.  None  of  the  employees  of  the  defendant  was  in  the  car  at 
the  time  of  the  accident.  The  car  was  lighted.  .  A  nonsuit  was  properly  directed, 
upon  evidence  merely  showing  such  facts. 5" 

Avoiding  Danger  from  Other  Cars. — One  who  is  a  passenger  on  a  street 
car,  acting  in  a  prudent  and  careful  manner,  is  not  bound  to  look  and  listen  to. 
avoid  danger  from  other  passing  or  approaching  cars.^'^ 

Failure  to  Warn  of  Impending  Collision. — When  the  plaintiff  was  injured 
through  a  collision  at  a  crossing,  the  fact  that  plaintiff  saw  the  engine  of  the 
other  train  approaching  the  crossing,  and  could  have  signaled  defendant's  en- 
gineer of  the  approaching  danger  by  pulling  the  bell  rope  in  time  for  him  to  have 
stopped  the  train  and  avoided  the  accident,  does  not  relieve  the  defendant  from 
liability.68 

Traveling  in  Violation  of  Sunday  Laws. — A  statute  forbidding  travel  on 

49.  Stappers   v.    Interurban   St.    R.  Co.,       Co.,  21  O.  C.  C.  536,  IS  O.  C.  D.  100. 
106  N.  Y.  S.  854,  56  Misc.  Rep.  337.  58.    Failure  to  warn  of  impending  col- 

50.  Washington  v.  Spokane  St.  R.  Co.,  lision. — Grand  Rapids,  etc.,  R.  Co.  v.  Elli- 
13  Wash.  9,  43  Pac.   638.                     _  son,  117  Ind.  334,  30  N.  E.  135. 

51.  Instructing  driver  of  carriage. —  A  passenger  on  a  street  car  which  has 
Heighway  z/.  Voorhees,   1    O.   Dec.   219.  stopped   at   a   railroad   crossing  to  permit 

52.  Radel  Co.  v.  Borches,  147  Kj'.  506,  a  locomotive  to  pass  is  not  bound  to  be 
145   S.  W.  155,  39  L.  R.  A.,   N.   S.,  327.  on   the  lookout,   when  the   car   starts,   for 

53.  Budd  V.  United  Carriage  Co.,  35  other  approaching  engines;  and  his  fail- 
Ore.  314,  35  Pac.  660,  27  L.  R.  A.  379.  ure    so    to    do    is    not    contributory   negli- 

54.  Anderson  v.  Scholey,  114  Ind.  553,  gence  which  will  prevent  his  recovery 
17  'N.   E.   125.  from  the  steam  railroad  company  for  in- 

55.  Falling  over  obstacle  in  car. — Far-  juries  sustained  in  a  collision  between 
ley  V.  Philadelphia  Tract.  Co.,  6  Pa.  Co.  the  car  and  another  locomotive,  though, 
Ct.  Rep.  347.  if  he  had  looked,  he  might  have  seen  the 

56.  Stimson  v.  Milwaukee,  etc.,  R.  Co.,  approaching  engine  in  time  to  have 
75  Wis.  381,  44  N.  W.  748.  jumped   from  the   car.     O'Toole   v.   Pitts- 

57.  Avoiding  danger  from  other  cars.  burg,  etc.,  R.  Co.,  158  Pa.  99,  37  Atl.  737, 
— HoUingsworth    v.    Cincinnati,     etc.,      R.  38  Am.  St.  Rep.  830,  33   L.   R.  A.   606, 
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Sunday,  except  for  necessity  or  charity,  has  been  held  to  bar  recovery  for  in- 
juries received  while  traveling  on  Sunday.^a 

Providing  against  Gold. — A  passenger  can  not  recover  for  illness  caused  by 
failure  to  heat  the  coach,  if  his  contributory  negligence  proximately  caused  the 
injury,  and  the  passenger's  failure  to  protect  himself  from  unnecessary  cold  or 
provide  sufficient  clothing  may  or  may  not  be  contributory  negligence  according 
to  the  circumstances.^" 

Guarding  against  Disease. — One  who  had  not  enlisted  in  the  State  Guards, 
but  who  accompanied  them  on  a  railroad  trip  simply  at  the  captain's  request 
to  ill]  out  the  quota  of  the  company,  and  who  could,  without  subjecting  himself 
to  any  military  discipline,  have  left  the  passenger  coach  occupied  by  the  company 
after  discovering  that  it  was  dirty  or  gave  out  offensive  odors,  or  was  not  suffi- 
ciently heated,  and  taken  passage  in  another  coach  free  from  such  conditions 
and  did  not  do  so,  can  not  recover  because  of  such  conditions. ^^ 

Riding  on  Train  before  Road  Open  for  Transportation. — The  act  of  the 
plaintiff  in  riding  upon  a  train  against  the  express  wishes  of  the  company,  and 
before  the  road  had  been  received  and  transportation  of  passengers  invited  or 
allowed  or  the  sale  of  tickets  permitted,  would,  under  the  circumstances,  have 
constituted  such  contributory  negligence  on  the  part  of  the  plaintiff  as  to  prevent 
his  recovery  against  the  defendant  for  a  tort,  unless  willfully  or  wantonly  com- 
mitted, even  had  a  right  of  action  existed. ^^ 

Leaving  Train  at  Intermediate  Point. — A  passenger  is  not  required  to  re- 
main aboard  the  train  until  he  reaches  his  destination,  but  may,  at  regular  stop- 
ping places,  leave  the  train  for  refreshment,  exercise,  or  other  matters  of  con- 
venience or  necessity.®^    Where  the  plaintiff,  who  was  injured  by  a  collision  on  a 


59.  Traveling  on  Sunday. — Bucher  v. 
Cheshire  R.  Co.,  135  U.  S.  555,  31  L.  Ed. 
795,  8  S.  Ct.  974,  where  the  supreme  court 
followed  the  decision  of  the  Massa- 
chusetts court  in  Bucher  v.  Fitchburg 
R.   Co.,   131   Mass.   156,  41   Am.   Rep.  316, 

■  construing  its  own  statute,  though  such 
decision  did  not  meet  with  the  approval 
of   the   supreme   court. 

60.  Providing  against  cold. — Southern 
R.  Co.  V.  Harrington,  166  Ala.  630,  53 
So.  57. 

A  passenger  who  had  to  change  cars, 
once  at  S.  and  later  at  B.,  and  who,  from 
the  washing  of  the  waiting  room  at 
B.  while  she  was  there,  caught  cold,  was 
not  guilty  of  contributory  negligence 
because  not  waiting  longer  at  S.  and  tak- 
ing a  later  train  from  there,  which  would 
have  enabled  her  to  connect  with  her 
train  at  B.  without  waiting  there  so 
long.  Neal  v.  Southern  Railway,  75  S.  E. 
405,   93   S.   C._  197. 

61.  Guarding  against  disease. — Louis- 
ville, etc.,  R.  Co.  V.  Scalf,  110  S.  W.  863, 
33   Ky.  L.   Rep.  731. 

62.  Riding  on  train  before  road  open 
for  transportation. — Cunningham  v.  In- 
ternational R.  Co.,  51  Tex.  503,  33  Am. 
Rep.   633. 

63.  Leaving  train  at  intermediate  point. 
— St.  Louis,  etc.,  R.  Co.  v.  Glossup,  88  Ark. 
335,    114    S.  W.   347. 

A  passenger  is  not  obliged  to  remain 
on  the  train  during  the  entire  trip,  but 
may  temporarily  alight  therefrom  at  in- 
termediate points,  for  the  time  the  train 
remains  there,  for  any  purpose  not  in- 
consistent  with    his    character    as    a    pas- 


senger. Missouri,  etc.,  R.  Co.  v.  Over- 
field,  47  S.  W.  684,  19  Tex.  Civ.  App. 
440. 

A  passenger  on  a  railroad  train  is  not 
guilty  of  negligence  in  leaving  the  train 
during  a  stop  of  ten  or  fifteen  minutes, 
and  waiting  for  the  signal  to  get  on  the 
train  before  attempting  to  do  so.  Texas, 
etc.,  R.  Co.  V.  Mayfield,  56  S.  W.  943,  33 
Tex.    Civ,   App.    415. 

A  railway  passenger,  who  alighted  at 
an  intermediate  station  at  night  for  re- 
freshments and  walked  to  the  end  of  a 
long  platform  and  around  a  guard  rail, 
to  urinate,  and  fell  down  an  embank- 
ment, can  not  recover  from  the  carrier. 
Krieg  V.  Lehigh  Valley  R.  Co.  (Pa),  4 
Walk,    368. 

Plaintiff,  with  the  military  company  of 
which  he  was  a  member,  wa5  a  passenger 
on  a  train  of  defendant.  The  train 
stopped  at  a  point  where  the  sign, 
"Rockaway  Junction,"  was  displayed,  and 
there  remained  some  twenty  minutes,  to 
permit  a  train  to  pass.  Xo  caution  was 
given,  nor  any  announcement  made  of 
the  object  of  the  stop.  The  morning  was 
hoi,  and  plaintiff,  becoming  ill  with 
thirst,  sought  for  water  on  the  train,  and, 
finding  none,  crossed  an  intervening 
track,  to  what  appeared  to  be  a  passen- 
ger platform,  and  entered  a  switch  house. 
As  he  crossed  the  track,  he  looked  east- 
ward, and  saw  no  train  coming,  though 
he  could  see  nearly  two  miles.  While 
drinking  he  heard  a  bell  ring,  and,  taking 
it  to  be  the  signal  for  the  starting  of  his 
train,  rushed  from  the  building,  and,  as 
he  came  to  a  point  where  he  could  see  if 
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railroad,  had  left  a  train,  which  was  stopped  for  dinner,  and  had  returned  to  a 
proper  place  therein  before  the  other  passengers  had  returned  and  boarded  the 
train,  it  was  held  not  to  have  been  contributory  negligence  for  him  to  board 
the  train  previous  to  the  call  for  starting.^*  Where  the  plaintiff,  who  had  been 
employed  as  a  railroad  station  agent,  telegraph  operator,  and  expressman,  was 
injured  while  being  transported  in  a  freight  car  with  his  furniture,  testified  that 
he  remained  in  the  car  at  a  junction  point  where  the  injury  occurred  for  the 
reason  that  he  did  not  know  when  the  car  would  continue  the  journey,  it  was 
not  error  to  refuse  to  charge  that,  if  he  remained  in  the  car  while  in  the  yards 
at  the  junction  on  the  side  tracks,  his  act  in  so  doing  was  negligence.*'^ 

Imputed  Negligence  of  Person  Accompanying  Child. — ^A  child  was  sit- 
ting in  a  street  car  holding  on  to  the  guard  attached  to  the  seat,  and  not  leaning 
out  or  committing  any  incautious  act,  when,  owing  to  a  plunging  of  the  car 
caused  by  a  defect  in  the  track,  he  was  thrown  off.  His  mother  was  facing  him 
on  the  opposite  seat  at  the  time  of  the  accident.  It  was  field,  that  the  child  was 
not  guilty  of  any  negligence,  and  hence  no  negligence  of  the  mother  could  be 
imputed  to  him.^^ 

§§  2740-2781.  Dangerous  Position— §  2740.  In  General.— If  a  pas- 
senger unnecessarily  assumes  a  position  of  danger,  and  is  injured  in  consequence 
thereof,  the  carrier  is  not  liable.®'^     It  is  the  duty  of  a  passenger,  on  boarding 


a  train  was  coming,  was  struck  by  the 
other  train.  Defendant's  engineer  did 
not  state  positively  that  he  did  not  ring 
the  bell  of  plaintiff's  train.  There  was 
evidence,  which  was  disputed,  that  plain- 
tiff's captain  ordered  that  no  one  should 
leave  the  train.  Held,  that  the  question 
as  to  plaintiff's  contributory  negligence 
was  for  the  jury.  Wandell  ?'.  Corbin,  49 
Hun  608,  1  N.  Y.  S.  795,  17  N.  Y.  St.  Rep. 
718. 

Getting  off  to  meet  friend. — When  a 
passenger  train  stops  at  a  depot,  and  the 
passengers  are  invited  to  alight,  and  are 
in  the  act  of  doing  so,  it  is  not  negli- 
gence for  a  passenger,  who  has  been  in- 
formed by  one  of  the  train  officials  that 
the  train  will  stop  ten  or  fifteen  minutes, 
to  go  temporarily  upon  the  platform  of 
the  coach  to  greet  a  friend,  and  bring 
her  into  the  car.  Southern  R.  Co.  v. 
Smith,   28   S.    E.   173,   95   Va.   187. 

Getting  off  to  look  after  baggage. — 
The  plaintiff,  while  riding  in  a  railroad 
train  at  night,  and  while  the  train  was 
waiting  near  a  way  station  to  allow  an- 
other train  to  pass,  being  wrongly  in- 
formed by  a  stranger  that  it  was  neces- 
sary to  look  after  his  baggage,  left  the 
cars,  and  in  walking  towards  the  station, 
and  when  100  feet  from  the  platform,  fell 
into  an  open  cattle  guard.  Held,  that 
the  railroad  company  were  not  liable  in 
damages  therefor.  Frost  v.  Grand  Trunk 
R.  Co.  (Mass.),  10  Allen  387,  87  Am.  Dec. 
668. 

64.  Lakin  v.  Oregon  Pac.  R.  Co.,  15 
Ore.   220,   15   Pac.   641. 

65.  Texas,  etc.,  R.  Co.  v.  Adams,  73  S. 
W.  81,  32  Tex.   Civ.  App.  112. 

66.  Imputed  negligence  of  person  ac- 
companying child. — Nashville  Railroad  v. 
Howard,  112  Tenn.  107,  78  S.  W.  1098, 
64  L.   R.   A.   437. 

67.  Dangerous   position. — United  States. 


— Railroad  Co.  v.  Jones,  95  U.  S.  439,  24 
L.  Ed.  506;  Farlow  v.  Kelly,  108  U.  S. 
288,  2  S.  Ct.  555,  27  L.  Ed.  726;  Mitchell 
V.  New  York,  etc.,  R.  Co.,  146  U.  S.  513, 
36    L.    Ed.    1064,    13    S.    Ct.    259. 

Texas. — Texas,  etc.,  R.  Co.  v.  Boyd,  6 
Tex.  Civ.  App.  305,  24  S.  W.  1080;  Hous- 
ton, etc.,  R.  Co.  V.  Clemmons,  55  Tex. 
88,  40  Am.  Rep.  799;  Houston,  etc.,  R. 
Co.  V.  Richards,  59  Tex.  373,  377;  Rucker 
V.  Missouri  Pac.  R.  Co.,  61  Tex.  499; 
Gulf,  etc.,  R.  Co.  V.  Ryan,  69  Tex.  665,  7 
S.  W.  83;  San  Antonio,  etc.,  R.  Co.  v. 
Wallace,  76  Tex.  636,  13  S.  W.  565;  Hous- 
ton, etc.,  R.  Co.  V.  Moore,  49  Tex.  31,  30 
Am.   Rep.   98. 

West  Virginia. — Fisher  v.  West  Vir- 
ginia, etc.,  R.  Co.,  43  W.  Va.  183,  24  S. 
E.   570,   33   L.   R.   A.   69. 

Where  a  passenger  on  a  street  car  is 
injured  in  consequence  of  his  negligence 
in  occupying  an  unsafe  place  on  the  car, 
he  can  not  recover.  East  Saginaw  City 
R.   Co.  V.  Bohn,  37  Mich.   503. 

A  person,  injured  while  riding  in  an 
exposed  position,  assumes  the  risk  of  in- 
jurv  from  such  cause.  Renaud  v.  New 
York,  etc.,  R.  Co.,  21fi  Mass.  553,  97  N. 
E.   98,   38   L.    R.   A.,    N.    S.,    689. 

A  passenger  who,  without  any  reason- 
able cause  or  excuse,  rides  on  the  plat- 
form or  on  the  steps  of  a  railway  car, 
or  in  any  place  not  designed  for  the  car- 
riage of  passengers,  is  guilty  of  negli- 
gence which  may  bar  his  recovery  of 
damages  resulting  from  the  concurring 
negligence  of  the  railway  companj'.  St. 
Louis,  etc.,  R.  Co.  v.  Leftwich,  117  Fed. 
127,  54  C.  C.  A.  1. 

A  passenger  on  a  street  car  can  not 
voluntarily  place  himself  in  a  position  of 
danger,  with  knowledge  of  the  fact,  and 
then  charge  dereliction  on  the  street  car 
company  in  performing  its  duty,  if  he 
could    have    removed    himself     from     the 
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a  train,  to  place  himself  in  a  safe  position  thereon,  if  he  is  able  to  find  one,  and 
it  is  no  excuse  for  his  placing  himself  in  an  unsafe  position  that. the  trainmen 
knew  that  it  was  unsafe  and  did  not  prevent  his  occupying  it,  if  his  danger  was 
equally  well  known  to  him.^^ 

Degree  of  Care. — An  instruction  offered,  that  if  a  passenger  on  a  street 
car,  when  injured,  was  standing  in  a  dangerous  position,  and  one  that  would 
have  appeared  dangerous  to  a  person  in  the  exercise  of  ordinary  care,  then  she 
contributed  to  her  injury,  was  properly  modified  by  inserting  the  words  "if  she 
could  by  due  care  have  avoided  taking  such  position."  ^^ 

Whether  or  Not  Plaintiff  Is  Passenger. — In  an  action  against  a  street- 
railway  company  for  injuries,  it  is  error  to  instruct  that,  if  plaintiff  was  riding 
on  the  footboard  of  a  grip  car  while  it  was  running  at  its  usual  speed,  he  was 
guilty  of  contributory  negligence  unless  he  was  a  passenger,  since  his  status 
as  a  passenger  could  not  afifect  the  question  of  Ijis  negligence.''*' 

Knowledge  and  Direction  of  Employee. — A  passenger  on  a  train  who  oc- 
cupies a  dangerous  place  with  the  knowledge  of  the  conductor,  and  without 
warning  from  him,  is  not  guilty  of  contributory  negligence. '^^  A  passenger  can 
not  be  charged  with  contributory  negligence  on  account  of  taking  a  place  on  a 
crowded  street  car  designated  by  the  conductor  of  the  car.'^^ 

Riding  in  Place  Provided  for  Passenger.^ — A  railroad  company  is  re- 
sponsible for  the  safety  of  passengers  in  any  place  which  it  provides  for  their 
accommodation.'' 3     Where,  at  the  time  of  a  passenger's  injury  by  the  derail- 


dangerous  position  and  thus  escaped  in- 
jury. Kleffmann  v.  Dry  Dock,  etc.,  R. 
Co.,  93  N.  Y.  S.  741,  104  App.  Div.  416, 
16   N.   Y.   Ann.   Cas.   334. 

When  a  passenger  voluntarily  takes  a 
more  hazardous  place  upon  the  train  to 
ride  than  was  provided  by  the  carrier 
for  passengers,  and  such  hazard  known  or 
might  have  been  known  by  the  use  of 
ordinary  care,  he  thereby  assumes  the 
risk  of  the  increased  danger  of  such  po- 
sition. St.  Louis,  etc.,  R.  Co.  v.  Rice,  9 
Tex.  Civ.  App.  509,  29  S.  W.  525;  Lovett 
V.  Gulf,  etc.,  R.  Co.,  97  Tex.  436,  79  S. 
W.  514;  Walling  v.  Trinity,  etc.,  R.  Co., 
48  Tex.  Civ.  App.  35,  106  S.  W.  417,  af- 
firmed, no  op.;  Runnells  v.  Pecos,  etc.. 
R.  Co.,  49  Tex.  Civ.  App.  150,  107  S.  W. 
647;  Missouri,  etc.,  R.  Co.  v.  Avis,  41 
Tex.  Civ.  App.  72,  91  S.  W.  877;  St. 
Louis,  etc.,  R.  Co.  v.  Morgan,  44  Tex. 
Civ.   App.   155,   98   S.   W.   408. 

If  a  passenger,  in  the  absence  of  an 
emergency  requiring  it,  rides  in  a  place 
of  obvious  danger  which  he  knows,  or 
by  the  exercise  of  ordinary  care  should 
know,  is  not  provided  for  passengers, 
and  such  act  contributes  proximately  to 
his  injury,  he  is  guilty  of  contributory 
negligence  and  can  not  recover.  Mc- 
Lean V.  Atlantic,  etc.,  R.  Co.,  61  S.  E. 
900,   81   S.   C.   100,   18   L.  _R.  A.,   N.   S.,   763. 

Riding  on  top  of  train. — At  the  place 
from  which  a  free  train  of  fourteen  cars 
was  to  run,  the  cars  being  crowded,  a 
number  of  persons,  with  the  acquies- 
cence of  the  conductor,  went  to  the  tops 
of  the  cars.  By  the  jerking  and  bump- 
ing of  the  cars,  caused  by  the  slack  be- 
ing taken  up  as  the  train  slowed  down 
on  reaching  its  destination,  and  without 
any   negligence    in    its    operation,    two    of 


such  persons  were  thrown  from  the 
train.  Held,  that  this  was  due  simply 
to  a  risk  they  had  assumed,  so  that  the 
carrier  was  not  liable.  Patterson  v. 
Louisville,  etc.,  R.  Co.  (Ky.),  128  S.  W. 
1068.  _ 

Riding  in  dining  car. — The  fact  that 
plaintifif,  a  passenger  on  a  cable  train, 
was  riding  on  the  dummy  when  there 
were  seats  in  the  trail  car,  where  she 
would  have  been  in  safety,  does  not  es- 
tablish contributory  negligence.  Hawk- 
ins V.  Front  St.,  etc.,  R.  Co.,  3  Wash.  592, 
28  Pac.  1021.  16  L.  R.  -A.  80S,  28  Am.  St. 
Rep.   72. 

68.  Winters  v.  Baltimore,  etc.,  R.  Co., 
163    Fed.   106. 

69.  Degree  of  care. — -Asbury  v.  Char- 
lotte Elect.  R.,  etc.,  Co.,  34  Si  E.  654,  135 
N.  C.  568;  Texas,  etc.,  R.  Co.  v.  Boyd, 
6  Tex.   Civ.  App.  205,  24  S.  W.  1086. 

70.  Whether  or  not  plaintiff  is  pas- 
senger.— Raming  v.  Metropolitan  St.  R. 
Co.,    57    S.   W.   268,    157    Mo.    477. 

71.  Knowledge  and  direction  of  em- 
ployiee. — Hanover  Junction,  etc.,  R.  Co. 
V.  Anthony   (Pa.),   3   Walk.  210. 

72.  Boesen  v.  Omaha  St.  R.  Co.,  112  N. 
W.  614,  79  Neb.  381. 

A  passenger  on  a  street  car  should 
take  the  place  on  the  car  assigned  to 
him  by  the  conductor,  unless  the  dan- 
ger in  so  doing  is  so  apparent  that  a 
reasonably  prudent  person  would  not 
assume  it.  Mittleman  v.  Philadelphia 
Rapid  Transit  Co.,  70  Atl.  838,  321  Pa. 
485,   18   L.   R.  A.,   N.   S.,   503. 

73.  Riding  in  place  provided  for  pas- 
sengers.— Gable  V.  Delaware,  etc.,  R.  Co., 
Fed.  Cas.  No.  5,488a,  3  N.  J.  L.  J.  176. 

Where  a  street  car  from  which  the  in- 
testate was  thrown,  though  an  open  one, 
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merit  of  a  street  car  in  which  he  was  riding,  he  was  seated  in  the  car,  the  ques- 
tion of  contributory  neghgence  does  not  ariseJ*  The  fact  that  a  passenger 
chooses  to  ride  in  the  smoking  car,  next  to  the  locomotive,  which  is  perhaps 
not  the  safest  place  in  the  train,  is  not  contributory  negligence.'''^ 

Riding  on  Train  Containing  Dynamite. — A  passenger  taking  passage  on  a 
special  freight  train,  carrying  with  his  knowledge  a  car  loaded  with  dynamite, 
did  not  take  the  risk  of  an  explosion  of  the  dynamite  proximately  caused  by 
the  negligence  of  the  carrier,  and  he  was  not  guilty  of  contributory  negligence 
precluding  a  recovery  for  injuries  caused  by  the  derailment  of  the  car  through 
the  negligence  of  the  carrier  and  the  explosion  of  the  dynamite  therebyJ" 

Where  Carrier  Fails  to  Provide  Safe  Place. — A  passenger  upon  a  rail- 
road train  is  entitled,  by  the  purchase  of  a  ticket,  to  transportation  upon  the 
train;  and  the  fact  that  there  is  no  room  within  the  cars  does  not  relieve  the 
company  of  this  obligation.  The  contract  to  carry  is  not  made  to  depend  upon 
such  a  contingency.  If  the  company  fails  to  provide  proper  and  secure  places 
for  the  passengers  it  contracts  to  carry,  it  is  in  fault.  And  although  such  a 
failure  on  the  part  of  the  company  would  not  justify  the  passenger  in  taking  a 
dangerous  position  upon  the  train,  or,  indeed,  in  entering  and  continuing  upon 
the  train,  if  he  was  fully  informed  of  the  condition  of  the  accommodations  pro- 
vided before  the  cars  started,  still  an  allegation  in  an  answer  to  an  action  by  a 
passenger  for  injuries  sustained,  that  he  did  take  such  position,  with  no  aver- 
ment that  he  was  informed,  in  time  to  leave  the  train,  that  the  company  had 
failed  to  provide  proper  accommodations,  and  with  no  allegation  that,  as  a 
matter  of  fact,  his  position  in  any  manner  contributed  to  the  injury,  would  con- 
stitute no  good  ground  of  defense.''^ 

Riding  in  Elevator. — An  instruction  that  the  owner  of  an  elevator  does 
not  insure  the  safety  of  a  passenger  unless  he  keeps  himself  and  all  parts  of  his 
body  within  the  elevator  proper,  and  does  not  owe  the  passenger  any  duty  to 
protect  him  from  the  consequences  of  his  own  carelessness  in  putting  his  foot 
over  the  edge  of  the  floor,  is  erroneous,  where  the  passenger  was  only  twelve 
years  old,  and  the  elevator  conductor  knew  it  was  dangerous  to  stand  near  the 
door  of  the  elevator  when  it  was  in  motion.''*  Where  a  passenger  on  a  com- 
bined passenger  and  freight  elevator,  who  was  familiar  with  the  construction 
of  the  elevator  shaft,  and  knew  that  the  car  in  its  ascent  passed  within  a  short 
distance  of  the  lintel,  and  that  the  car  was  without  guard  or  rail  on  that  side, 
thoughtlessly  stood  in  such  a  position  that  his  heel  was  caught  between  the  car 
and  the  lintel  as  it  passed  that  point,  his  neghgence  was  such  that  the  court 
should  have  instructed  for  defendant.''^ 

Injury  Caused  by  Unusual  Accidents. — A  passenger,  by  standing  on  the 
front  platform  of  a  street  car,  assumes  only  such  risks  as  are  incident  to  the 
ordinary  operation  of  the  car,  not  those  arising  from  causes  ab  extra.®** 

Injury  Caused  by  Collision. — A  passenger  boarded  a  car  at  night  while  the 
car  was  either  standing  still  or  had  not  moved  perceptibly.  He  was  injured  by 
the  car  being  struck  by  a  runaway  car  from  behind,  while  he  was  either  in  the 

was   provided   for   the   accommodation    of  — Roberts  v.   Sierra   R.   Co.,   Ill    Pac.   519, 

passeng-ers   and   by   its   arrangement   pas-  14  Cal.  App.  180,  rehearing  denied  in  111 

sengers  were  invited  to  sit  on  a  rear  seat  Pac.  537. 

facing  the  rear  of  the  car,  intestate  was  77.  where  carrier  fails  to  provide  safe 

not  guilty  of  neghgence   m   seating  him-  place.— Lafayette,    etc.,    R.    Co.    v.    Sims, 

sell    m    such   a    seat.     Spooner    v.     Old  37   JjkJ    59 

Colony    St.     R.    Co.,    76     N.    E.    660,     190  -„    t,';^,-  '     ■        .„  ,.„,      r-,   ■     '            -o 

A-Iass     !'">  Ridmg  in  elevator. — Quimby  v.  Bee 

'   74.'judgment   79   N.   Y.    S.    588,   78   App.  f^^f    g^^^I   ^     ^,118,    87    Neb.    19.S, 

Div.   101,   affirmed   in    Ramson   v.    Metro-  '^^  ^-    ^-  '^■'  ^-   ^■'  ^'^■^• 

politan   St.  R.   Co.,  69   N.  E.  1129,  177  N.  "i^-    Beidler   v.    Branshaw,    200    111.    425, 

Y.    578.  65   N.   E.   1086. 

75.  Goble  V.  Delaware,  etc.,  R.  Co.,  80.  Injury  caused  by  unusual  accidents. 
Fed.  Cas.  No.  5,488a,  3  N.  J.  L.  J.  176.  — Brackney   v.    Public    Service     Corp.,   71 

76.  Riding  on  train  containing  dynamite.      Atl.  149,  77  N.  J.  L.  1. 
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act  of  entering  or  while  he  had  stopped  on  the  platform  momentarily  with  a 
view  to  going  inside  as  soon  as  the  car  started,  or  with  the  intention  of  remain- 
ing on  the  platform.  He  was  not  negligent  nor  did  he  assume  the  risk  of  the 
collision  by  being  on  the  platform  after  having  an  opportunity  to  go  inside  the 
car.*i  But  where  a  passenger  riding  on  a  platform  was  injured  by  a  collision 
but  other  passengers  riding  in  the  cars  were  not  injured,  he  was  guilty  of  con- 
tributory negligence  and  could  not  recover.*^ 

Defective  Tracks. — A  passenger  on  the  platform  of  a  street  car  has  the 
right  to  presume  that  the  tracks  and  cars  are  properly  constructed,  and  that 
there  are  no  hidden  dangers  connected  with  their  operation. ^^ 

Acts  of  Employees. — Even  if  it  were  contributory  negligence  for  a  passen- 
ger to  ride  in  the  vestibule  of  a  coach  in  a  railway  train,  the  reckless  jostling  of 
a  passenger  by  a  porter,  causing  the  passenger  to  fall  through  an  opening  in 
the  vestibule  and  off  the  train,  renders  the  railroad  company  liable  for  the  re- 
sulting damages.**  The  plaintiff  was  riding  on  a  railroad  train,  guarding  a 
negro  in  his  custody.  On  the  announcement  of  the  station  where  they  intended 
to  alight,  the  plaintiff,  for  the  purpose  of  resuming  custody  of  the  negro  and  of 
getting  off  quickly,  left  his  seat  in  the  smoking  compartment  while  the  train 
was  in  motion,  and  went  forward  through  the  colored  compartment  to  the 
front  door  of  the  car,  which  he  opened,  and  stood  there  waiting  for  the  train  to 
slow  down,  with  his  right  foot  on  the  door  sill,  his  left  foot  on  the  platform, 
and  his  right  hand  on  the  door  facing,  from  which  position  he  was  knocked  or 
pushed  by  the  train  porter,  so  that  he  fell  from  the  car  while  the  train  was  in 
rapid  motion,  and  was  injured.  The  plaintiff  was  guilty  of  contributory  negli- 
gence in  taking  the  position  he  did,  and  was  not  entitled  to  recover,  in  the  ab- 
sence of  proof  that  the  action  of  the  train  porter  was  willful. *5 

Platform  Gates  Opened. — Where  a  passenger  is  allowed  to  stand  on  the 
front  platform  of  a  motor  car  on  an  interurban  railroad,  he  has  the  right  to 
assume  that,  if  there  is  any  danger  to  him  requiring  the  closing  of  the  gates  of 
the  platform,  they  will  be  closed.** 

While  Train  Standing  StiU. — Where  a  train  was  stopped  before  reaching 
a  wrecked  tank  containing  burning  oil,  and  a  safe  place  was  designated  for 
passengers  until  another  train  could  be  brought  up  on  the  other  side  of  the 
wreck,  a  passenger  who  voluntarily  went  nearer  to  the  tank,  and  was  injured 
by  its  explosion,  can  not  recover  damages.*'^  Where  a  street  car  on  which  plain- 
tiff was  riding  became  stalled  on  a  railroad  crossing,  plaintiff  was  not  bound  to 
assist  in  moving  the  car  from  the  track  as  invited  by  the  motorman,  but  his 
failure  to  leave  the  car  as  directed  by  the  conductor  until  just  as  it  was  struck 
by  an  engine  was  material  on  the  issue  of  plaintiff's  negligence.** 

Children  and  Invalids. — A  child  not  of  an  age  or  discretion  to  understand 
the  danger  in  riding  on  the  front  platform  of  a  street  car  can  not  be  charged 

SI.  Injury  caused  by   collision.— United  665,  89   C.   C.  A.  457,   18   L.   R.   A.,   N.  S., 

R.,  etc.,  Co.  V.  Riley,  71  At!.  970,  109  Md.  760. 

327.  83.     Defective      tracks.— Gage     v.     St. 

82.    An   adult  person  traveling   on   rail-  Louis  Transit  Co.,  109  S.  W.  13,  211  Mo. 

road    train,    who,    several    blocks    before  139. 

the  train   reached  a   station,  and  while  it  84.    Acts    of   employees.— Chicago,   etc.. 

was   moving  at   a   speed   of  ten   miles   an  R;  Co.  v.   Ferguson,  86  Pac.  471,  74  Kan. 

hour,    voluntarily    and    without    necessity  253.                                 _     ^           ,,,              ,,„ 

left  the   car  in  which  he  was  seated  and  85.  Illmois  Cent.  R.  Co.  v.  Warren,   149 

stood  upon  the  open  platform,  and  while  Fed.   658,   79   C.   C.  A.   350.           ,,  ,,  ■ 

so   riding   was   killed   in   a   collision   with  86. .  Platform   gates   opened.— McMahon 

another  train   standing  at  the  station,   no  "^'-  New  Orleans  R.,  etc.,  Co.,  127  l^a.  544, 

passenger    in    the    cars    being    seriously  ^3  So.  857,  32  L.   R.  A.,_  IS.  o.,  346^ 

injured,    was    chargeable    with    contribu-  87.  While  tram  standmg  stiU.--Conroy 

tory    negligence    which    precluded    a    re-  ■«■    Chicago,    etc.,    R.    Co.,    70    N.    W.   48b, 

covery   from  the   company   for  his   death.  9*5  Wis.   243.    •               ■,,      o      n       ,.       r 

Chicago,  etc.,  R.  Co.  v.  Mohaupt,  162  Fed.  88.  Barnes  v.  Danville  St.   R.,  etc..  uo., 

85   N.    E.   921,   235   111.   566. 
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with  negligence  in  so  doing.^^  A  boy  fifteen  years  of  age  was  standing  on  the 
lower  step  of  a  passenger  coach  while  it  was  going  at  a  speed  of  about  seven 
miles  an  hour.  The  train  was  run  for  the  convenience  of  workingmen,  and  was 
full  and  crowded  on  the  platform.  His  head  and  body  projected  beyond  the 
side  of  the  car,  and  he  was  struck  by  another  car  on  a  switch.  These  facts  do 
not  necessarily  show  negligence.''''  But  a  child  fifteen  years  old,  and  of  average 
intelligence  is,  as  a  matter  of  law,  guilty  of  contributory  negligence  in  going 
upon  the  lowest  step  of  the  car  to  vomit,  while  the  train  is  in  rapid  motion, 
though  there  was  only  standing  room  in  the  car.^i  j^^^  ^l  j^gy  fifteen  years  old, 
who  stands  on  the  platform  of  a  moving  electric  car,  there  being  room  inside 
and  he  being  of  sufficient  intelligence  to  ride  on  the  same,  in  going  to  and  from 
his  work,  is  guilty  of  contributory  negligence,  preventing  recovery  for  injuries 
received,  caused  thereby.^^  The  plaintiff,  being  the  only  passenger  in  a  street 
car,  became  suddenly  ill,  told  the  conductor  she  felt  sick,  and  twice  requested 
him  to  stop  the  car,  so  that  she  might  get  off.  He  failed  to  do  so,  and,  going 
to  the  front  of  the  car,  began  talking  to  the  motorman.  The  plaintiff,  grow- 
ing worse,  and  becoming  frightened  and  dazed,  rose  to  her  feet,  and  staggered 
towards  the  rear  of  the  car,  and  there  fell,  unconscious,  through  the  door. 
Whether  the  plaintiff  was  guilty  of  negligence  was  a  question  for  the  jury.'-'^ 

§  2741.  Sitting  Negligently  in  Seat. — In  an  action  for  injuries  to  plain- 
tiff while  a  passenger  on  defendant's  electric  car,  plaintiff  claimed  that,  while 
he  was  sitting  in  a  seat  facing  towards  the  front  of  the  car,  it  suddenly  gave  a 
jerk  and  threw  him  off.  Such  evidence  was  not  sufficient  to  charge  defendant 
with  negligence,  as  the  natural  result  of  a  sudden  start  would  be,  not  to  throw 
plaintiff  off,  unless  he  was  sitting  in  a  careless  manner,  but  to  throw  him  against 
the  back  of  the  seat  on  which  he  was  sitting.^* 

Sitting  by  Open  Window. — A  passenger  is  not  guilty  of  contributory  neg- 
ligence in  riding  in  a  smoking  car  in  front  of  an  open  window.®^  A  passenger 
who  sits  by  an  open  window  with  knowledge  of  the  fact  that  sparks  and  cinders 
are  entering  the  window  can  not  recover  for  injuries  resulting  therefrom,  on  the 
ground  that  the  company  was  negligent  in  allowing  the  window  to  be  out  of 
repair,  so  that  it  could  not  be  closed,  if  he  knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  there  were  unoccupied  seats  with  protected  win- 
dows.^*' 

Sitting  Near  Stove. — In  an  action  for  injuries  sustained  by  being  thrown 
against  a  car  stove  by  a  jar  caused  by  coupHng  cars,  the  fact  that  plaintiff,  then 
a  child  three  years  old,  was  at  the  time  sitting  with  her  mother  by  the  stove  for 
protection   from  cold,  does  not  constitute  contributory  negligence.-'^ 

Sitting  in  Chair. — A  passenger  in  a  freight  car  who  had  been  drinking,  and 
who,  instead  of  taking  the  perfectly  safe  seats  designed  for  passengers  along 
the  sides  of  the  car,  sat  in  the  conductor's  loose  chair  tipped  up  against  a  box 
within  three  inches  of  the  open  side  door,  was  thrown  out  by  the  jar  of  the 
cars  running  together,  because  of  the  trains  running  at  thirty-five  miles  an  hour 
round  sharp  curves.  He  was  guilty  of  contributory  negligence.^'*  Where  a 
passenger  entered  the   caboose   of   a   freight  car,  and,   knowing  that  the  train 

89.  Children  and  invalids. — East  Sag-  nan  v.  Brooklyn  Heights  R.  Co.,  13  Misc. 
inaw  City   R.   Co.  v.   Bohn,  37   Mich.   503.      Rep.   570,   33    N.   Y.   S.   853,    67    N.   Y.   St. 

90.  Lake   Shore,   etc.,   R.   Co.  v.   Kelsey,      Rep.    605. 

76  111.  App.  613,  affimed  in  54  N.  E.  608,  95.  Sitting  by  open  window. — Missouri, 

180  111.  530.  etc.,    R.   Co.   v.    Flood,   79   S.   W.   1106,   35 

91.  Cleveland,    etc.,    R.    Co.   v.    Money-      Tex.  Civ.  App.  197. 

hun,  44  N.   E.   1106,  34  L.   R.   A.  141,   146  96.     O'Donnell    v.     Louisville,     etc.,     R. 

Ind.  147.  Co.,   43   S.   W.   846,   19   Ky.   L,.   Rep.   1005. 

92.  Kirchner  v.  Oil  City,  etc.,  R.  Co.,  97.  Sitting  near  stove.— Texas  Cent.  R. 
59  Atl.  370,  310  Pa.  45.  Co.   V.     Steuart,     1    Tex.     Civ.     App.     643, 

93.  Newark,  etc.,   R.   Co.  v.  McCann,  58  30   S.  W.  963. 

N.  J.  L.  643,  34  Atl.  1053,  33  L.  R.  A.  137.  98.    Sitting   in    chair.— Norfolk,    etc.,    R. 

94.  Sitting   negligently   in   seat. — Bren-      Co.  v.  Ferguson,  79  Va.  341. 
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crew  were  still  engaged  in  switching,  sat  down  in  a  chair,  instead  of  in  the  seats 
provided  for  passengers,  he  was  not  in  the  exercise  of  due  care,  and  could  not 
recover  for  injuries  received  by  being  thrown  from  his  seat  by  the  collision  of  a 
car  with  the  caboose. ^^  But  it  has  been  held  that  where  a  railroad  company  al- 
lowed a  chair  to  remain  in  a  caboose,  it  was  not  contributory  negligence  for 
plaintiff  to  sit  in  it,  instead  of  on  the  stationary  seats  around  the  sides  of  the 
car.i 

Sitting  on  Arm  of  Seat. — A  passenger,  who  was  familiar  with  the  method 
of  a  night  mixed  freight  and  passenger  train,  and  knew  that  there  was  more 
bumping  and  jolting  in  the  coupling  of  such  trains  than  on  passenger  trains, 
was  sitting  on  the  arm  of  a  seat,  when  the  engine,  with  the  freight  car  attached, 
was  thrown  back  with  a  sudden  shock,  causing  him  to  be  thrown  against  the 
corner  of  the  seat  in  his  rear,  and  injured.  The  passenger  was  guilty  of  con- 
tributory negligence. 2 

§  2742.  Standing  in  Car. — A  passenger  on  an  open  street  car,  who  vol- 
untarily rides  standing  between  two  seats,  assumes  the  manifest  inconveniences 
and  risks  incident  to  proper  operation  of  the  car;  but  in  so  riding  he  is  not 
guilty  of  such  contributory  negligence  as  prevents  recovery  for  injury  resulting 
from  negligent  operation  of  the  car.^  The  plaintiff,  a  passenger  on  a  freight 
train,  while  standing  up  in  the  caboose,  was  thrown  down,  owing  to  a  sudden 
movement  of  the  train.  It  appeared  that  the  plaintiff  knew  of  the  jerks  incident 
to  freight  trains;  that  there  was  a  seat  at  his  disposal;  that  there  had  been 
frequent  jerks  during  the  journey,  such  as  are  usual  in  freight  trains,  and  other 
passengers  had  kept  their  seats  in  consequence.     The  plaintiff  was  negligent.* 

In  Violation  of  Rule  of  Carrier. — A^iolation  of  a  rule,  notice  of  which  is 
properly  displayed,  forbidding  passengers  to  stand  in  a  car,  by  standing  for  an 
unreasonable  length  of   time,   constitutes  negligence  per   se.° 

Where  There  Were  No  Vacant  Seats. — It  is  not  contributory  negligence 
to  stand  inside  an  electric  car  when  the  seats  are  all  occupied.®  In  an  action  for 
personal  injuries  there  was  evidence  that  plaintiff,  while  a  passenger  in  defend- 
ant's street  car,  was  obliged  to  stand,  as  all  the  seats  in  the  car  were  occupied; 
that  there  were  other  persons  standing  in  the  car ;  that  the  car  ran  off  the  track, 
and  came  to  a  sudden  stop ;  and  that  plaintiff  was  thrown  forward,  and  re- 
ceived certain  injuries  from  the  fall,  and  from  other  passengers  being  thrown 
on  her  by  the  sudden  stop.  It  could  not  be  said  as  a  matter  of  law  that  plain- 
tiff was  guilty  of  contributory  negligence.''     But  where  the  plaintiff  boarded  the 

99.  Freeman  v.  Pare  Marquette  R.   Co.,  tered    the    last    car,    and    went    through 

91    N.   W.    1031,    131    Mich.    544,    100   Am.  seven    coaches,    looking    for    a    seat,    but 

St.    Rep.    621.  people  were  standing  in  the  aisles  and  on 

1.  Quackenbush  v.  Chicago,  etc.,  R.  platforms.  He  testified  that  the  doors 
Co.,   73_  Iowa  458,  35   N.  W.   523.  were     open,    and    he    then    stopped    and 

2.  Sitting  on  arm  of  seat. — Smith  v.  looked  forward  through  the  cars  ahead, 
Richmond,  etc.,  R.  Co.,  99  N.  C.  241,  5  and  that  every  car  was  crowded,  and  he 
S.    E.    896._        _  then    stood   in   the   aisle    of   the   car  until 

3.  Standing  in  car. — Kebbe  v.  Connec-  the  train  stopped,  when  he  went  to  the 
ticut  Co.,  84  Atl.  339,  85  Conn.  641,  Ann.  threshold  of  the  car,  and  while  standing 
Cas.  191SC,  167.  there    was    injured   by   the    sudden   back- 

4.  Wallace  v.  Western,  etc.,  R.  Co.,  98  ing  of  the  train.  Plaintiff  knew  that 
N.  C.  494,  4  S.  E.  503,  2  Am.  St.  Rep.  there  were  about  fourteen  cars,  and  that 
3i6.  1,000  people  were  supposed  to  go  on  the 

5.  In  violation  of  rule  of  carrier.^^t.  train.  Defendant's  evidence  showed 
Louis,  etc.,  R.  Co.  v.  Harmon,  109  S.  W.  that  there  were  1,102  seats  and  952  pass- 
295,  85  Ark.  503,  14  Am.  &  Eng.  Ann.  engers,  and  vacant  seats  in  the  two  front 
Cas.   509.  cars.      Neither     the     conductor     nor     the 

6.  Where  there  were  ho  vacant  seats.  brakeman  informed  plaintiff  that  there 
— Grotsch  V.  Steinway  R.  Co.,  45  N.  Y.  were  vacant  seats  in  the  front  coaches. 
S.   1075,  19  App.   Div.  130.  Held,    that    the    failure    of   the   passenger 

7.  Griffith  V.  Utica,  etc.,  R.  Co.,  63  to  take  a  seat  was  not  such  negligence 
Hun  626,  17  N.  Y.  S.  692,  43  N.  Y.  St.  as  would  prevent  a  recovery  for  such 
Rep.    835.  injury.      Farnon   v.    Boston,    etc.,    R.    Co., 

A  passenger  on  an  excursion  train  en-      63  N.  E.  354,  180  Mass.  212. 
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smoking  car  of  a  railroad  train,  and,  seeing  no  vacant  seats,  stood  within  three 
inches  of  the  door,  supporting  himself  with  his  hands,  while  the  train  traveled 
a  distance  of  three-fourths  of  a  mile,  and  was  thrown  through  the  open  door 
onto  the  platform  and  off  the  train  on,  its  crossing  a  switch,  he  was  guilty  of 
contributory  negligence  and  could  not  recover  for  his  injuries.^ 

Where  Seat  Given  Another. — It  can  not  be  held,  as  a  matter  of  law,  that 
a  passenger  in  a  crowded  railroad  car,  by  surrendering  his  seat  to  one  less  able 
to  stand  than  himself,  is  guilty  of  negligence  which  precludes  his  recovery  for 
an  injury  received  through  the  negligence  of  the  carrier,  although  such  injury 
would  not  have  been  received  had  he  retained  his  seat.^ 

Injury  by  Starting  of  Car. — It  is  the  duty  of  a  passenger  on  a  railroad  train 
to  exercise  ordinary  care  in  obtaining  a  seat  on  the  coach,  and,  if  the  jolting  of 
the  train  when  starting  was  unavoidable,  after  it  had  stopped  a  reasonable  length 
of  time  to  allow  a  passenger  to  be  seated,  an  injury  resulting  in  consequence  of 
unnecessary  delay  in  obtaining  a  seat  will  not  render  the  railroad  company  liable 
therefor.!**  But  it  has  been  held  that  where  an  injury  to  a  street  car  passen- 
ger was  alleged  to  have  resulted  from  defendant's  negligence  in  starting  the  car 
with  a  sudden  and  unusual  jerk,  plaintiff  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law  in  failing  to  take  her  seat  before  the  car  started,  though 
she  had  time  to  do  so  and  there  were  vacant  seats. ^i  On  entering,  on  invitation 
of  the  carrier,  a  car  from  which  the  engine  is  detached,  the  passenger  has  a  right 
to  select  any  seat  he  chooses,  and  may  presume  that  he  will  have  time  to  do  so 
before  the  engine  is  backed  against  the  car  in  such  a  manner  as  to  endanger 
him  unless  he  is  sitting  down.^^ 

Injured  by  Collision. — A  passenger  who,  before  he  had  seated  himself  in  a 
car,  was  injured  by  the  negligence  of  defendant  in  causing  another  car  to  come 
into  violent  contact  with  the  former,  is  not  precluded  from  recovering  merely 
because  he  did  not  occupy  the  first  vacant  seat  he  came  to,  nor  because  he  in- 
cumbered himself  with  bundles  or  with  the  care  of  children,  which  impeded  his 
movements.!^ 

8.  Foley  V.  Boston,  etc.,  Railroad,  79  In  an  action  against  a  street  railway 
N.  E.  765,  193  Mass.  332,  7  L.  R.  A.,  N.  for  injuries  to  plalnitjlfip's  intestajta 
S.,   1076.                        _  caused     by    the    sudden     starting    of     de- 

9.  Where  seat  given  another. — Trum-  fendant's  car  with  a  jerk,  thereby  throw- 
bull  V.  Erickson,  97  Fed.  891,  38  C.  C.  A.  ing  intestate  down,  the  fact  that  after 
536.  deceased   entered   the   car   she   walked   up 

10.  Injury  by  starting  of  car. — Macon,  the  aisle  five  or  six  feet  before  the  car 
etc.,  R.  Co.  V.  Moore,  33  S.  E.  889,  108  started,  did  not  preclude  the  jury  from 
Ga.   84.  finding    that    in    proceeding    towards    the 

A     person     who     enters      an     elevated  front    of   the    car    decedent    was    exercis- 

railway   car    at   a    station,    and   looks    lei-  ing   ordinary   care,    even    if   she    did   pass 

surely  around  without  taking  a  seat,  and  an     empty   seat     which     she     could     have 

is  thrown  down  by  the  inevitable   "jerk'  taken.  Weeks  v.  Boston  Elevated  R.  Co., 

of  the  train  in  starting,  is  guilty  of  con-  77   N.   E.   654,   190   Mass.   563. 
tributory     negligence,     and     can    not     re-  13.      Injured     by      collision. — Tillett     v. 

cover    for    an    injury    thereby    sustained.  Norfolk,   etc.,    R.   Co.,   118   N.   C.   1031,   24 

De   Soucey   v.   Manhattan   R.    Co.,    15    N.  S.   E.  111. 

Y.  S.  108,  39  N.  Y.  St.  Rep.  79.  Plaintifif  was  a  passenger  on  defend- 
Where  the  employees  having  charge  ant's  train,  and  was  sleeping  in  a  car, 
of  a  railway  train  have  stopped  it  at  the  and  just  before  reaching  his  station,  the 
station  long  enough  to  give  passengers  conductor  woke  him,  and  notified  him 
reasonable  time  to  enter  and  become  that  they  were  nearing  his  destination, 
seated,  and  have  given  the  usual  signals  Plaintifif  got  up,  and  stood  in  the  aisle 
upon  starting,  the  company  is  not  lia-  eight  or  ten  feet  from  the  smoking  com- 
ble  in  damages  to  one  who,  having  failed  partment  while  the  train  was  still  mov- 
to  sit  down,  is  thrown  and  injured  by  ing  at  its  usual  speed.  While  plaintiff 
the  starting  of  the  train.  International,  was  thus  standing,  the  train  struck  a 
etc.,  R.   Co.  V.  Copeland,  60  Tex.  325.  freight   car,   by  negligence   of  defendant's 

11.  Cutclifl  V.  Birmingham  R.,  etc.,  Co.,  servants,  and  threw  plaintiff  against  the 
41  So.  873,  148  Ala.  108.  smoking    compartment,    and    injured    him. 

12.  Moore  v.  Saginaw,  etc.,  R.  Co.,  78  The  freight  car  had  been  driven  partly 
N.   W.   666,   119    Mich.   613.  onto   the   main   track   by  a   storm.      Held, 


§  27'42  CARRIERS.  2170 

Duty  to  Hold  to  Straps. — A  woman  in  a  crowded  street  car  is  bound  to 
hold  on  to  the  straps  suspended  from  the  roof  of  the  car,  if  with  ordinary  con- 
venience she  can  do  so.^* 

Standing  to  Get  a  Drink. — One  standing  in  the  caboose  of  a  moving  freight 
train,  which  contained,  in  a  prominent  position,  a  warning  to  passengers  against 
standing  while  the  train  was  in  motion,  was  guilty  of  negligence  contributory 
to  his  injury,  and  barring  a  recovery  therefor,  though  he  had  risen  to  get  a 
drink,  and  was  waiting  for  the  water  to  be  cooled. ^^ 

To  Attract  Attention  of  Conductor. — The  deceased,  while  a  passenger  on 
the  defendant's  car,  rose  from  his  seat  to  attract  the  attention  of  the  conductor. 
The  car  was  in  rapid  motion  and  swaying  violently.  He  stood  facing  the  rear 
of  the  car  with  one  hand  on  the  back  of  his  seat,  until  he  was  thrown  to  the 
ground  when  the  motion  of  the  car  was  checked  by  the  brakes.  He  knew  that 
the  track  was  uneven,  and  that  the  car  for  that  reason  was  liable  to  sway.  He 
was  not  in  the  exercise  of  due  care,  and  a  verdict  for  the  defendant  was  prop- 
erly directed. 1* 

While  Cars  Being  Coupled. — Where  a  passenger  negligently  stands  in  a 
car  while  it  is  being  coupled  to  another  he  is  precluded  from  recovering  for  an 
injury  so  received."  But  it  has  been  held  that  where  a  passenger  was  injured 
by  the  jerking  of  a  freight  car,  in  which  he  was  transported  as  a  passenger, 
while  it  was  being  switched  in  a  junction  railroad  yard,  the  fact  that  he  was 
standing  at  the  time  of  his  injury  did  not  constitute  contributory  negligence, 
as  a  matter  of  law.^^  A  woman  sixty-three  years  old,  and  crippled  by  a  for- 
mer dislocation  of  her  hip,  traveling  in  the  caboose  of  a  freight  train,  is  negli- 
gent in  leaving  her  seat,  to  get  a  drink,  while  the  train  is  switching  cars,  so  as 
to  prevent  her  recovey  for  injuries  from  a  fall  caused  by  the  jolt  in  coupling 
cars;  it  appearing  that  the  jolt  was  not  greater  than  is  usual  in  such  cases, 
and  she  was  aware  that  such  jolts  necessarily  followed  in  the  coupling  of  cars.^^ 
The  plaintiff  was  a  passenger  in  a  caboose  attached  to  a  freight  train  on  de- 

that  in  an  action  for  the  injury  the  court  of  ordinary  care  could  have  known,  that 
was  not  required  to  submit  a  charge  on  the  train  had  stopped  to  do  some  switch- 
the  question  of  contributory  negligence,  ing,  and  by  the  exercise  of  ordinary  care 
since  the  facts  do  not  raise  that  qucs-  could  have  known  that  a  part  of  the 
tion.  Gulf,  etc.,  R.  Co.  v.  Bell,  57  S.  W.  train  was  likely  to  be  backed  against 
939,  93  Tex.  633.  the  part  to  which  the  caboose  was  at- 
But  in  an  action  for  injuries  to  a  tached,  and  that  some  concussion  or  jar 
woman  by  falling  from  an  open  street  would  likely  be  produced  in  the  caboose, 
car,  the  evidence  for  plaintif?  was  that  but  without  thinking  about  the  ap- 
the  car  collided  with  a  cart,  and  passed  proaching  of  the  cars,  and  without  pay- 
on  rapidly,  not  being  under  control,  and  ing  any  attention  to  whether  the  cars 
that  after  it  had  gone  about  230  feet,  and  were  approaching,  left  his  seat  and  stood 
the  speed  had  been  slackened,  plaintifif  up  in  the  car  and  was  thrown  down  and 
fell  from  the  side  of  the  car;  there  being  injured,  when  he  would  not  have  been 
no  evidence  of  any  jerk  of  the  car,  or  had  he  kept  his  seat  or  resumed  it  be- 
other  cause  for  her  fall.  For  defendant,  fore  the  cars  struck,  he  was  guilty  of 
two  passengers  testified  that,  though  she  such  contributory  negligence  as  barred 
had  been  warned  to  keep  her  seat.  Held,  his  recovery  against  the  railroad  for  the 
that  a  binding  instruction  for  defendant  injuries.  Harris  v.  Hannibal,  etc.,  R.  Co., 
should  have  been  given.  Jackson  v.  89  Mo.  333,  1  S.  W.  335,  58  Am.  Rep.  111. 
Philadelphia  Tract.  Co.,  37  Atl.  837,  183  18.  Texas,  etc.,  R.  Co.  v.  Adams,  73  S. 
Pa.   104.  W.  81,   33  Tex.  Civ.  App.  113. 

14.  Duty  to  hold  to  straps. — ^Whipple  The  fact  that  a  passenger  on  a  freight 
V.  West  Philadelphia,  etc.,  R.  Co.  (Pa.),  train  was  standing  up  in  the  caboose 
11    Phila.   345.  without    holding   onto   anything  when   he 

15.  Standing  to  get  a  drink. — Krumm  v.  was  injured  by  being  thrown  to  the  floor  by 
St.  Louis,  etc.,  R.  Co.,  76  S.  W.  1075,  71  the  shock  caused  by  the  backing  up  of 
Ark.  590.  the  train  to  make  a  coupling  did  not,  as 

16.  To  attract  attention  of  conductor.  a  matter  of  law,  make  him  guilty  of  con- 
— Cottrell  V.  Pawtucket  St.  R.  Co.,  65  tributory  negligence.  Chicago,  etc.,  R. 
Atl.  269,  37  R.  I.  565.  Co.   v.    Buie,   73    S.   W.   853,   31   Tex.   Civ. 

17.  While   cars   being   coupled. — Where  App.   654. 

a   passenger,   riding   in   the   caboose   of  a  19.  Felton  v.  Horner,  37  S.  W.  696,  97 

railroad   train,   knew,   or   by  the   exercise       Tenn.  579. 
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fendant's  road.  When  the  train  stopped  at  the  station  at  which  he  was  injured, 
the  car  in  which  he  was  riding  was  detached  from  the  other  cars  which  com- 
posed the  train  and  was  left  standing  on  the  track.  This  was  done  for  the 
purpose  of  doing  switching  at  the  station.  During  the  switching  four  empty 
cars  on  the  end  of  the  train  were  shoved  and  then  cut  loose,  and  in  this  de- 
tached condition,  and  subject  only  to  the  control  of  a  brakeman,  were  allowed 
to  roll  down  against  the  caboose  in  which  the  plaintiff  was  standing,  he  having 
gone  to  the  door  to  see  what  was  going  on,  and  although  he  saw  the  cars 
coming  and  braced  himself  to  resist  the  shock,  its  force  was  so  great  as  to 
dash  him  violently  against  the  floor  of  the  car,  causing  the  injuries  complained  of. 
The  fact  that  the  plaintiff  was  unnecessarily  standing  up  and  would  not  have 
sustained  the  injury  if  he  had  kept  his  seat  was  insufficient  to  excuse  defendant, 
whether  its  negligence  was  gross  or  willful. ^o 

Standing  in  Closet. — Where  plaintiff,  while  standing  in  the  closet  of  de- 
fendant's passenger  car,  was  thrown  against  a  stepladder,  leaning  against  the 
wall  of  the  closet,  by  a  sudden  lurch  of  the  train,  and  in  consequence  of  which 
he  fell  against  the  window,  breaking  the  glass,  and  injuring  his  eye  and  face, 
such  facts  did  not  raise  the  issue  of  contributory  negligence. ^^ 

Standing  in  Seat. — Where  a  passenger,  on  reaching  her  destination,  with- 
out asking  the  assistance  of  the  servants  of  the  railroad  company,  stood  on  the 
seat  in  order  to  reach  the  bundle  basket  attached  to  the  side  of  the  car,  and 

was  thrown  to  the  floor  by  the  moving  of  the  car,  and  injured,  she  could  not 
recover.22 

Standing  in  Doorway. — A  passenger  who  stood  in  the  doorway  of  a  crowded 
passenger  car  when  the  adjoining  coach  was  empty  could  not  recover  for  in- 
juries from  being  thrown  by  a  jolt.^^  Where  the  plaintiff,  a  soldier  engaged 
as  guard  over  prisoners  of  war  who  were  being  transported  by  rail,  was  sta- 
tioned at  the  door  of  the  car  by  order  of  his  commanding  officer,  and  while  in 
this  position  was  injured  by  an  accident  to  the  train.  He  was  not  chargeable 
with  negligence  in  riding  where  he  did.^* 

Same — Placing  Hand  on  Door  Frame. — It  is  not  necessarily  contributory 
negligence  for  a  passenger  to  place  his  hand  upon  a  car  door  frame  at  a  place 
where  a  closing  of  the  door  will  cause  injury. ^5    A  passenger  on  a  railroad  train, 

20.  Louisville,  etc..  R.  Co.  v.  Yowell,  action  for  such  injury,  that  the  passen- 
10  Ky.   L.  Rep.  721.  ger's    negligence    precluded    his    recovery. 

21.  Standing  in  clo&et. — St.  Louis,  etc.,  Texas,  etc.,  R.  Co.  v.  Overall,  83  Tex.  247, 
R.    Co.   V.    Smith,   38   Tex.    Civ.   App.   507,  18  S.  W.  142. 

^^„^'  ^'  ^J^-     .  .      T-     .   m  "Mr.  Thompson  in  his  work  on  Carriers 

22.  Standing  in  seat.-East  Tennessee,  ^f  Passengers,  p.  264,  lays  the  rule  down 
etc     R.   Co.   V.   Green,   95   Ga.   736,   23   S.      o„   this  subject  as   follows:     'A  passenger 

no      o...     J-  •       j„  ct.-  can    not  be  said    to  be  in    the  exercise  of 

P^M-^^  V,"  ^  '""t,  r  lT^IiV%m  due  care  who  voluntarily  and  unneces- 
Phdadelphia,    etc.,    R.    Co.,    83    Atl.    707,      ^^^jjy   ^^^^^^    ^is    hand    upon    the    frame- 

T                L-       L                                    •     i  work    of  the  door  of   the  carriage  so  that 

In    an  action  by  a    passenger  against  a  ^^en    the  door    is  closed    it  mfst    be  in- 

railroad    company  to    recover  for   injuries  ^^-^^^^     crushed.' "    Galveston,  etc.,  R.  Co. 

from  a  collision  with  a  train  at  a  station,  ^,    Davidson,  61  Tex.  204. 

there    was  evidence    that  he  had    left  his  „.    a,               ,-  •    -r.    ^      ,-kt  ,    s 

seat,  was  standing  at  the  door  of  the  car,  »*•  Truex  v.  Erie  R.  Co.  (N.  Y.),  4  Lans. 

and    was  thrown    out  upon    the  platform,  1®^- 

which  was  driven  into  the  preceding  car.  25.  Placing  hand  on  door  frame. — Chris- 
Held,  that  the  question  whether  he  was  in  tensen  v.  Oregon,  etc.,  R.  Co.,  35  Utah  137, 
the  exercise  of  reasonable  care  was  for  99  Pac.  676,  20  L.  R.  A.,  N.  S.,  255,  18  Am. 
the  jury.  Worthen  v.  Grand  Trunk  R.  &  Eng.  Ann.  Cas.  1159. 
Co.,  135  Mass.  99.  A  passenger  on  a  railroad  train,  which 
A  passenger  on  a  railroad  train,  which  had  stopped  at  a  station,  placed  his  hand 
had  stopped  at  a  station,  placed  his  hand  on  the  jamb  of  the  car  door.  It  was  in- 
on  the  jamb  of  the  car  door.  It  was  in-  jured  by  the  company's  brakeman  entering 
jured  by  the  company's  brakeman  entering  the  car  and  closing  the  door.  Held  in  an 
the  car  and  closing  the  door.     Held,  in  an  action   for   such   injury,   that   the   passen- 
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which  had  stopped  at  a  station,  placed  his  hand  on  the  jamb  of  the  car 
door.  It  was  injured  by  the  company's  brakeman  entering  the  car  and  closing 
the  door.  In  an  action  for  such  injury,  where  it  was  not  the  brakeman's 
duty  to  see  that  the  passenger  was  taking  proper  care  of  himself,  the  fact 
that  the  brakeman  could  have  discovered  the  passenger's  danger  was  imma- 
terial.26 

Walking  through  Car. — The  fact  that  a  passenger  goes  to  a  wash  room 
for  the  purpose  of  washing  his  hands  while  the  car  is  in  motion,  over  an  uneven 
road,  does  not  per  se  render  him  guilty  of  contributory  negligence  in  case  he 
is  injured  while  standing  before  the  basin. ^'^ 

§§  2743-2756.  Riding  on  Platform— §  2743.  In  General.— A  pas- 
senger riding  upon  the  platform  of  a  car  assumes  the  increased  risk  that  may 
result  therefrom  in  the  ordinary  course  of  things,  when  the  car  is  properly 
driven  or  managed. ^^     A  passenger  injured  by  reason  of  standing  on  the  plat- 


ger's  negligence  precluded  his  recovery. 
Texas,  etc.,  R.  Co.  v.  Overall,  82  Tex.  247, 
18  S.  W.  143. 

Plaintiff  left  his  compartment  in  the 
front  end  of  defendant's  railroad  coach 
on  approaching  a  station,  passed  through 
the  baggage  compartment  to  the  one  in 
the  rear,  and  stood  in  the  door  opening 
thereto,  with  his  hand  against  the  door 
casing.  While  he  was  in  such  position  a 
brakeman,  who  had  his  back  toward  him 
and  was  stooping  over  to  light  a  lantern, 
called  out,  "Shut  the  door,"  which  some 
one  near  the  door  did,  thereby  injuring 
plaintiff's  hand.  Held,  that  plaintiff  was 
guilty  of  such  contributory  negligence  as 
to  preclude  his  recovery.  Brineger  v. 
Louisville,  etc.,  R.  Co.,  72  S.  W.  783,  24 
Ky.  L.  Rep.  1973. 

Door  wilfully  shut  by  employee. — Plain- 
tiff, a  passenger  on  a  street  car,  being  un- 
able to  see  out  by  reasoii  of  frost  on  the 
windows,  and  believing  that  the  next  street 
was  the  place  where  he  desired  to  alight, 
signaled  the  conductor  to  stop,  and  walked 
toward  the  door,  which  the  conductor 
opened.  The  car  was  "stopped  imusually 
sudden,"  and  plaintiff,  discovering  that  he 
had  not  yet  reached  his  stopping  place,  so 
informed  the  conductor,  and  placed  his 
hand  against  the  door  jamb,  in  plain  sight 
of  the  conductor,  with  his  thumb  in  the 
slot  in  which  the  door  ran,  to  support  him- 
self against  the  sudden  starting  of  the 
car.  The  conductor  became  enraged,  and 
slammed  the  door  on  plaintiff's  thumb. 
Held,  that  the  jury  was  warranted  in  find- 
ing that  plaintiff  had  reason  to  believe  that 
the  car  might  start  forward  suddenly,  and 
that  there  was  nothing  other  than  the  door 
jamb  which  gave  him  means  of  steadying 
himself,  and  that  he  was  therefore  not 
negligent.  Carroll  v.  Boston,  etc.,  R.  Co., 
71    N.    E.   89,   186   Mass.   97. 

26.  Texas,  etc.,  R.  Co.  v.  Overall,  82 
Tex.    247,    18    S.    W.    143. 

27.  Walking  through  car.— Sturdivant 
V.  Fort  Worth,  etc.,  R.  Co.  (Tex.  Civ. 
App.),  27   S.  W.  170. 

28.  Riding  on  platform. — United  States. 
— St.  Louis,  etc.,  R.  Co.  v.  Leftwich.  117 
Fed.  127,  54  C.  C.  A.  1. 


Alabama. — Clanton  v.  Southern  R.  Co., 
165  Ala.  485,  51  So.  616,  27  L.  R.  A.,  N. 
S.,  253. 

District  of  Columbia. — Harbison  v.  Met- 
ropolitan R.  Co.,  9  App.  D.  C.  60;  Bright- 
wood  R.  Co.  V.  Carter,  13  App.  D.  C.  155. 

Georgia. — Blodgett  v.  Bartlett,  50  Ga. 
353. 

Maine. — .Watson  v.  Portland,,  et&,  E.. 
Co.,  40  Atl.  699,  91  Me.  584,  44  L.  R.  A. 
157,  64  Am.  St.  Rep.  268. 

Massachusetts. — Renaud  v.  New  York, 
etc.,  R.  Co.,  97  N.  E.  P8,  210  Mass.  553, 
38  L.  R.  A.,  N.  S.,  689. 

Missouri. — Magrane  v.  St.  Louis,  etc.,  R. 
Co.,   81   S.  W.   1158,  183'  Mo.  119. 

New  Jersey. — Nirk  v.  Jersey  City,  etc., 
St.    R.    Co.,   68   Atl.   158,   75   N.  J.   L.   643. 

New  York. — Vogler  v.  Central  Cross- 
town  R.  Co.,  83  N.  Y.  S.  485.  83  App.  Div. 
101;  Kiefer  v.  Brooklyn  Heights  R.  Co.,  97 
N.  Y.  S.  841,  111  App.  Div.  404;  Gregory 
V.  Elraira,  etc.,  R.  Co.,  83  N.  E.  32,  190  N. 
Y.  363,  16  L.  R.  A.,  N.  S.,  335,  13  Am.  & 
Eng.  Ann.  Cas.  598,  reversing  order,  95 
N.  Y.  S.  1130,  107  App.  Div.  630;  Cramer 
V.  Brooklyn  Heights  R.  Co.,  83  N.  E.  35, 
190  N.  Y.  310,  reversing  judgment,  Kramer 
V.  Brooklyn  Heights  R.  Co.,  100  N.  Y.  S. 
276,  114  App.   Div.  804. 

Tennessee. — Meyere  v.  Nashville,  etc., 
Railway,  110  Tenn.  166,  73  S.  W.  114. 

Texas. — Bonner  v.  Glenn,  79  Tex.  531. 
15  S.  W.  572;  Galveston,  etc.,  R.  Co.  v. 
Morris,  94  Tex.  505,  61  S.  W.  709,  affirm- 
ing 60  S.  W.  813;  Gaunce  v.  Gulf,  etc.,  R. 
Co.,  20  Tex.  Civ.  App.  33,  48  S.  W.  524; 
Ft.  Worth,  etc.,  R.  Co.  v.  Rogers,  34  Tex. 
Civ.  App.  382,  60  S.  W.  61,  affirmed  in  94 
Tex.  695,  no  op.;  St.  Louis,  etc.,  R.  Co.  v. 
Ball,  28  Tex.  Civ.  App.  387,  66  S.  W.  879; 
International,  etc.,  R.  Co.  v.  Welsh  (Tex. 
Civ.  App.),  34  S.  W.  854;  Missouri,  etc., 
R.  Co.  V.  Brown  (Tex.  Civ.  App.),  39  S. 
W.  326;  Houston,  etc.,  R.  Co.  v.  Johnson 
(Tex.   Civ.  App),  103   S.  W.  239. 

West  Virginia. — Norvell  v.  Kanawha, 
etc.,  R.  Co.,  67  W.  Va.  467,  68  S.  E.  288, 
2S  L.  R.  A.,  N.  S.,  325;  Fisher  v.  West 
Virginia,  etc.,  R.  Co.,  42  W.  Va.  183,  24 
S.  E.  570,  33  L.  R.  A.  69. 

Where     plaintiff   testified    that   he   was 
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form  because  of  a  crowded  car  cannot  recover  for  injuries,  unless  he  was  free 
from  negligence. 29  It  would  seem  that,  prima  facie,  that  every  person  ought 
to  know  that  the  platform  is  not  a  passenger's  place,  except  to  pass  over.^" 
But  the  mere  fact  that  a  passenger  was  at  the  time  of  an  accident  on  the  plat- 
form of  a  car,  where  he  should  not  have  been,  does  not  prevent  his  recovering 
of  the  company  for  his  injuries  if  such  injuries  did  not  result  from  his  being 
upon  the  platform. ^i  The  causes  which  may  justify  a  passenger,  without  the 
imputation  of  fault  on  his  part,  as  against  the  carrier,  in  leaving  his  seat  and 
going  outside  the  car  and  occupying  temporarily  a  position  on  the  platform 
while  the  cars  are  standing  still,  depend  on  the  occasion  and  circumstances 
which  induce  or  impel  him  to  do  so.^^ 

Statutory  Provisions. — Under  the  Code  of  California,  requiring  railroads 
to  furnish  sufficient  accommodations  within  its  cars  for  all  passengers,  and  re- 
lieving railroads,  from  liability  for  injuries  to  a  passengers  while  riding  on  the 
platforms  of  the  cars  in  violation  of  posted  rules,  a  passenger  who  in  violation 
of  posted  rules  voluntarily  goes  on  the  platform  of  a  car  solely  to  ride  there, 
though  accommodations  are  provided  for  him  in  the  car,  may  not  recover  for 
an  injury  received  while  riding  there.*^  A  statute,  providing  that  in  case  any 
passenger  on  a  railroad  train  shall  be  injured  while  on  the  platform  of  a  car 
while  in  motion,  in  violation  of  the  printed  regulations  of  the  company,  posted 
in  a  conspicuous  place  inside  of  its  cars,  said  company  shall  not  be  liable  for 
the  injury,  does  not  exempt  a  railroad  company  from  liability  for  all  injuries 
sustained  by  passengers  while  on  the  platform  of  a  car  in  motion,  regardless 
of  whether  the  passenger's  being  on  the  platform  was  the  cause  of  the  injury.^* 

Negligence  Per  Se. — While  a  passenger  assumes  the  increased  risk  that 
may  result  from  his  riding  on  the  platform,  he  is  not  guilty  of  contributory 
negligence. ^5     Whether  the  act  of  a  passenger  on  a  railroad  train  in  leaving 


thrown  down  by  the  starting  of  the  train 
when  he  was  on  the  platform,  an  instruc- 
tion that  if  he  was  unnecessarily  or  im- 
properly there,  knowing  that  the  train  was 
about  to  start,  and  was  thrown  down  by 
the  starting  of  the  engine  with  no  unusual 
or  unnecessary  jerk,  he  could  not  recover, 
is  sufficiently  favorable  to  plaintiff.  Tor- 
rey  v.  Boston,  etc.,  R.  Co.,  147  Mass.  412, 
18  N.  E.  213. 

Under  Ga.  Civ.  Code  1895,  §  3830,  which 
provides  that  "if  the  plaintiff  by  ordinary 
care  could  have  avoided  the  consequences 
to  himself  caused  by  the  defendant's  neg- 
ligence, he  is  not  entitled  to  recover,"  a 
declaration  in  an  action  by  a  passenger 
against  a  railroad  company  to  recover  for 
a  personal  injury  does  not  state  a  cause 
of  action  where  it  shows  that  plaintiff  was 
a  railroad  employee,  that  while  riding  as 
a  passenger  on  defendant's  road  he  went 
out  upon  the  platform  of  the  car  as  the 
train  was  passing  through  railroad  yards 
approaching  a  station  and  stood  near  the 
step  with  one  hand  upon  the  hand  rail, 
and  that  he  was  thrown  to  the  ground  by 
a  violent  jerk  of  the  train,  ordinary  care 
requiring  him  under  such  circumstances 
to  remain  in  the  car  until  the  train 
stopped.  Shumate  v.  Louisville,  etc.,  R. 
Co.,  158  Fed.  901. 

A  person  riding  on  the  bumper  on  the 
rear  of  a  street  car,  without  the  knowl- 
edge of  the  conductor  is,  as  a  matter  of 
law,  guilty  of  contributory  negligence,  so 
as    to  prevent  a  recovery    for  injuries  oc- 


casioned by  the  car  upon  which  he  was 
riding  being  struck  from  the  rear  by  an- 
other car.  Bard  v.  Pennsylvania  Tract. 
Co.,  176  Pa.  97,  34  Atl.  953,  53  Am.  St. 
Rep.   672. 

29.  Graham  v.  McNeill,  55  Pac.  631,  20 
Wash.  466,  43  L.  R.  A.  300,  72  Am.  St. 
Rep.   121. 

30.  Macon,  etc.,  R.  Co.  v.  Johnson,  38 
Ga.   409. 

31.  Lackawanna,  etc.,  R.  Co.  v.  Chene- 
with,  52  Pa.  3«2,  91  Am.  Dec.  168. 

38.  Atlantic,  etc.,  R.  Co.  v.  Crosby 
(Fla.),  43   So.   318. 

33.  Statutory  provisions. — Civ.  Code, 
§§  483,  484;  Pruitt  v.  San  Pedro,  etc., 
R.  Co.,  118  Pac.  233,  161  Cal.  29,  36  L. 
R,  A.,  N.  S.,  331. 

34.  Omaha,  etc.,  R.  Co.  v.  Chollette,  41 
Neb.  578,  59  N.  W.  931. 

35.  Negligence  per  se. — Alabama. — High- 
land Ave.,  etc.,  R.  Co.  v.  Donovan,  94  Ala. 
399,   10  So.  139. 

Georgia. — Augusta,  etc.,  R.  Co.  v.  Sni- 
der, 118  Ga.  146,  44  S.  E.  1005;  Augusta, 
etc.,  R.  Co.  V.  Renz,  55  Ga.  126. 

Illinois. — Chicago  Union  Tract.  Co.  v. 
Lawrence,  113  111.  App.  369,  judgment  af- 
firmed  in   71    N.    E.   1024,   311    111.   373. 

Iowa. — Sutherland  v.  Standard,  etc., 
Ins.    Co.,   87   Iowa   505,   54   N.  W.   453. 

Maine. — Watson  v.  Portland,  etc.,  R. 
Co.,  40  Atl.  699,  91  Me.  584,  44  L.  R.  A. 
157,  64  Am.  St.  Rep.  368. 

Massachusetts. — Mesel  v.  Lynn,  etc.,  R. 
Co.     (Mass.),    8     Allen     334;     Maguire     v. 
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his  seat  and  going  to  the  door  or  upon  the  platform  of  the  coach,  while  the 
train  is  in  motion  and  before  it  comes  to  a  full  stop,  is  such  negligence  as 
would  defeat  a  recovery  for  an  injury  resulting  from  the  negligence  of  the 
company  in  operating  its  train  is  a  question  for  the  jury  to  determine,  from 
all  the  facts  and  circumstances  of  the  particular  case  under  consideration; 
and  in  the  determination  of  this  question  the  jury  are  authorized  to  take  into 
consideration  the  age  and  physical  condition  of  the  passenger,  the  speed  of 
the  train,  the  reason  of  the  passenger  for  leaving  his  seat  and  going  to  the 
door  or  upon  the  platform,  the  purpose  to  be  accompHshed,  and  all  other  at- 
tendant   facts  and  circumstances   as   disclosed   by  the   evidence. ^^     There  can 


Middlesex  R.  Co.,  115  Mass.  239;  Beal  v. 
Lowell,  etc.,  St.  R.  Co.,  157  Mass.  444,  33 
N.  E.  653. 

Michigan. — Upham  v.  Detroit  City  R. 
Co.,  85  Mich.  12,  48  N.  W.  199,  12  L.  R. 
A.  129. 

Minnesota. — Matz  v.  St.  Paul  City  R. 
Co.,  53  Minn.  159,   53   N.  W.  1071. 

Nebraska. — East  Omaha  St.  R.  Co.  v. 
Godola,  70  N.  W.  491,  50  Neb.  906. 

New  York. — Pendergast  v.  Union  R.  Co., 
41  N.  Y.  S.  927,  10  App.  Div.  307,  75  N. 
Y.  St.  Rep.  1297;  Nolan  v.  Brooklyn,  etc., 
R.  Co.,  87  N.  Y.  63,  41  Am.  Rep.  345;  Hast- 
ings V.  Central  Crosstown  R.  Co.,  7  App. 
Div.  312,  40  N.  Y.  S.  93. 

0«o.— Shrum  v.  C.  &  M.  Valley  R.  Co., 
8  N.  P.  26,  10  O.  Dec.  244. 

Pennsylvania. — West  Philadelphia,  etc., 
R.  Co.  V.  Gallagher,  108  Pa.  524. 

South  Carolina. — Doolittle  v.  Southern 
R.   Co.,   40   S.   E.   133,   63  S.   C.   130. 

Texas. — Bonner  v.  Glenn,  79  Tex.  531, 
15  S.  W.  573;  International,  etc.,  R.  Co. 
V.  Welsh  (Tex.  Civ.  App.),  24  S.  W.  854; 
Gaunce  v.  Gulf,  etc.,  R.  Co.,  48  S.  W.  534, 
30  Tex.  Civ.  App.  33. 

Washingon.  —  Halverson  v.  Seattle 
Elect.  Co.,  77  Pac.  1058,  35  Wash.  600; 
Muldoon  V.  Seattle  City  R.  Co.,  7  Wash. 
528,  35  Pac.  422,  38  Am.  St.  Rep.  901,  23 
L.  R.  A.  794. 

It  is  not  negligence  per  se  for  a  pas- 
senger on  an  electric  street  railwaj'  car 
to  ride  upon  the  platform,  although 
there  are  vacant  seats  inside  the  car,  and 
a  notice  is  posted  on  the  car  that  riding 
on  the  platform  is  dangerous.  Capital 
Tract.   Co.  V.   Brown,   39   App.   D.   C.  473. 

Where  a  car  had  stopped  to  allow 
passengers  to  get  off  at  a  crossing,  that 
a  passenger  stood  on  the  rear  bumper 
of  the  car,  not  knowing  that  another  car 
was  approaching  from  the  rear,  is  not 
negligence  per  se.  Chicago  City  R.  Co. 
V.   Schmidt,  75   N.   E.  383,  317   111.   396. 

It  is  error  to  charge,  as  matter  ot  law 
that  it  is  not  negligence  for  a  passenger 
to  ride  on  the  steps  or  platform  of  a 
railroad  car.  That  is  a  question  of  fact. 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  154  111. 
508,   39    N.    E.   606. 

As  matter  of  law,  the  fact  that  a 
street  railway  passenger  voluntarily 
puts  himself  on  the  front  platform  of 
the  car,  when  there  is  room  inside,  will 
not    absolve    the    company    from    liability 


for  injuries  there  received  by  him.  Burns 
V.   Bellefontaine    R.    Co.,   50   Mo.   139. 

It  is  not  negligence  per  se  for  a  pas- 
senger to  stand  upon  the  platform,  steps 
or  running  board  of  an  electric  street 
car  which  is  crowded;  and  the  weight 
of  authority  also  supports  the  rule  that 
it  is  not  contributory  negligence,  as  a 
matter  of  law,  for  a  passenger  to  stand 
upon  the  platform  of  a  car  or  running 
board,  whether  there  be  vacant  seats  or 
not  in  the  inside  of  the  car.  And 
whether  the  passenger  be  standing  upon 
the  platform,  running  board,  or  steps, 
the  question  of  negligence  and  contrib- 
utory negligence  is  held  to  be,  in  the 
majority  of  cases,  questions  for  the  jury 
to  determine.  San  Antonio,  etc.,  Co.  v. 
Bryant,  30  Tex.  Civ.  App.  437,  70  S.  W. 
1015,   affirmed   in   97   Tex.    646,  no  op. 

But  it  has  been  held  that  to  stand  on 
the  platform  of  an  electric  car  in  mo- 
tion, when  there  is  room  inside,  is  neg- 
ligence per  se.  Kirchner  v.  Oil  City, 
etc.,  R.  Co.,  59  Atl.  370,  ?10  Pa.  45; 
Thayne  v.  Scranton  Tract.  Co.,  8  Pa. 
Super.   Ct.   446. 

Where  not  in  violation  of  rule. — It  is 
not  contributory  negligence,  per  se,  for 
a  passenger  on  a  cable  car  to  ride  on  the 
rear  platform,  where  others  do  it  with- 
out objection,  and  there  is  no  rule 
against  so  doing.  Order  79  111.  App.  121, 
affirmed  in  North  Chicago  St.  R.  Co.  v. 
Baur,  53  N.  E.  568,  179  111.  126,  45  L.  R. 
A.    108. 

Preparatory  to  getting  off. — It  is  not 
negligence  per  se  for  a  passenger  to  ride 
on  the  platform  of  an  electric  car,  nor  to 
get  up  and  go  there  from  inside  the  car 
before  the  car  has  stopped,  to  await  an 
opportunity  to  alight.  Judgment  43  Atl. 
1060,  63  N.  J.  L.  407,  affirmed  in  Scott  v. 
Bergen  County  Tract.  Co.,  48  Atl.  1118, 
64    N.   J.    L.   326. 

36.  Augusta,  etc.,  R.  Co.  ^.  Snider, 
118  Ga.  146,  44  S.  E.  1005;  Cotchett  v. 
Savannah,  etc.,  R.  Co.,  84  Ga.  687,  11  S. 
E.  553.  See  also,  Parris  v.  Atlanta,  etc., 
R.  Co.,  128  Ga.  434,  57  S.  E.  693;  Central, 
etc.,  R.  Co.  V.  Forehand,  128  Ga.  547,  58 
S.    E.    44. 

"The  question  of  negligence,  as  to  a 
passenger  upon  the  platform  of  a  movin? 
train,  is  as  much  a  question  of  fact  to  be 
determined  by  the  jury  as  any  other 
phase  of  the  subject  which  may   be  pre- 


2175  CONTRIBUTORY    NEGLIGENCE.  §    2743 

be  no  diflference  in  the  rule  as  affecting  one  who  intends  to  board  a  train  and 
as  to  one  who  intends  to  alight  therefrom,  where  the  passenger  is  attempting 
to  do  something  either  toward  taking  passage  upon  a  car  or  disembarking  there- 
from.^'' In  some  cases  however  the  conduct  of  a  passenger  in  leaving  his  seal 
in  a  car  and  going  upon  an  open  platform,  while  the  train  was  running  at  a 
high  speed,  without  legitimate  reason  therefor,  has  been  so  palpably  negli- 
gent as  to  be  dealt  with  as  a  matter  of  law.^^ 

Proximate  Cause  of  Injury. — In  order  to  defeat  a  recovery  the  passen- 
ger's negligence  must  have  been  the  proximate  cause  of  his  injury.^^  Though 
a  passenger  was  standing  on  the  front  platform  of  the  defendant's  car  prior 
to  the  time  she  attempted  to  alight  because  of  the  derailing  of  the  car  by  the 
horses  attached  to  it,  this  fact  will  not  defeat  her  right  to  recover  for  in- 
juries caused  by  a  kick  from  one  of  the  horses,  where  it  appears  that  such 
standing  was  not  the  proximate  cause  of  the  injury.*"  Where  a  person  who 
has  been  riding  on  the  platform  of  a  railroad  car,  in  violation  of  the  com- 
pany's rule,  is  injured  by  the  backing  of  th^  car  after  he  has  gotten  off,  there 
is  no  such  casual  connection  between  his  violation  of  such  rule  and  the  injury 
suffered  as  will  preclude  him  from  bringing  an  action  against  the  railroad 
company   for  negligence.*^ 

Degree  of  Care  of  Passengers. — If  a  passenger  voluntarily  chooses  to 
ride  on  the  rear  platform  of  a  street  car,  he  is  to  be  held  to  the  exercise  of 
a  high  degree  of  care  to  avoid  the  dangers  known,  or  to.  be  reasonably  appre- 
hended.*2  In  an  action  against  a  railroad  company  for  injuries  to  a  passenger 
riding  on  the  platform  of  a  car,  an  instruction  that  the  plaintiff,  as  a  passenger, 
was  not  required  to  exercise  extraordinary  care,  or  manifest  the  highest  de- 
gree of  prudence,  is  not  obnoxious  to  the  objection  that  it  relieves  the  plain- 
tiff of  the  duty  of  exercising  care  proportioned  to  his  extrahazardous  posi- 
tion.*^ Whether  going  upon  the  platform  while  the  train  is  in  motion  is  such 
negligence  as  to  defeat  a  recovery  by  one  who  is  injured,  depends  upon  the 
speed  of  the  train,  the  age  and  physical  condition  of  the  party,  and  other  cir- 
cumstances. Where  the  train  is  moving  at  a  rapid  rate  of  speed,  it  would 
be  negligence.** 

Negligence  of  Carrier. — Though  a  passenger  assumes  the  risks  that  are 
incident  to  a  proper  and  ordinary  operation  of  a  train  when  he  goes  upon  the 

sented    in    any   action    for    personal    inju-  that  a  chai-ge  that  such  negligence,  alone, 

ries.^  It  is  true  that  in  reaching  this  con-  would    not    defeat    a    recovery,    unless    it 

elusion  we  are  confronted  with  two  lines  proximately      contributed      to   the    injury, 

of    decisions,    apparently    conflicting;    but  was   proper.   Birmingham   R.,   etc..    Co.   v. 

we  think  the  proper  rule  was   laid   down  James,  25  So.  847,  131  Ala.  120. 

in   Suber  v.   Georgia,   etc.,   R.   Co.,   96   Ga.  An  instruction,   in  an   action   for  injury 

43,   33    S.    E.   387,   and  Turley  t-.   Atlanta,  to  a  passenger  thrown  from  the  platform 

etc.,   R.   Co.,  137   Ga.   594,   56   S.   E.  748,  8  of  a  car,   that  the  carrier  is  not  "liable   if 

L.  R.  A.,  N.  S.,  695."  Myrick  v.  Macon  R.,  the   injury  to  the  passenger  was   due  "in 

etc.,    Co.,    6    Ga.    App.    38,    64    S.    E.    396.  part"  to  the  fact  that  he  was  on  the  plat- 

37.  Myrick  v.  Macon  R.,  etc.,  Co.,  6  Ga.  form  voluntarily  and  unnecessarily,  is  er- 
App.  38,   64  S.   E.  296.  roneous.    To    exculpate   the  company  from 

38.  Southern  R.  Co.  v.  Nappier,  138  Ga.  liability,  the  passenger's  negligence 
31,  74  S.  E.  778.  must   have   been   such    as   materially   con- 

39.  Proximate   cause   of   injury. — In   an  tributed  to  the  accident.  Yazoo,  etc.,  R.  Co. 
action   for   injuries   to   a   passenger,   some  v.   Byrd,  43   So.   286,   89   Miss.  308. 
witnesses   testified   that,   when   the    street  40.  Noble  v.  St.  Joseph,  etc.,  R.  Co.,  98 
car  had  slowed  up  nearly  to  a  standstill,  Mich.  349,  57  N.  W.  136. 

the   passenger    attempted    to    alight,    and  41.  Gadsden,  etc.,  R.  Co.  v.  Causler,  97 

by  a  sudden  jerk  of  the  car  was  thrown  Ala.  235,   13   So.  439. 

down.   Other  witnesses   testified   that   the  42.  Degree  of  care. — Blair  v.  Eewiston, 

passenger  was  thrown  from  the  platform  etc.,  St.  Railway,  85  Atl.  793,  110  Me.  335. 

after   the    car   had    started,    and   while    it  43.  Chicago,  etc.,   R.  Co.  v.   Fisher,  141 

was  going  six  or  eight  miles  an  hour.   It  III.    614,    31    N.    E.    406,    affirming   38    111. 

w-as     admitted     that    the     passenger    was  App.    33. 

negligently   riding   on   the   steps    or   plat-  44.  Augusta,  etc.,  R.   Co.  v.   Snider,   118 

form   in    violation   of    the    rules.      Held,  Ga.  146,  44  S.  E.  1005. 
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platform  of  a  car  before  reaching  the  station,  he  does  not  thereby  assume  the 
risk  of  a  danger  created  by  a  careless,  unexpected  and  negligent  act.*^  An 
instruction  that  a  carrier  is  not  liable  for  injury  to  a  passenger  if  he  was 
thrown  from  the  train  while  unnecessarily  standing  on  the  car  platform,  while 
the  train  was  passing  from  a  straight  track  to  a  curve,  is  erroneous,  in  not 
adding  the  condition  that  the  train  was  being  run  around  the  curve  with  "all 
due  care."  **  Where  a  passenger  on  a  street  car  was  authorized  to  assume 
that  the  car  would  stop  before  rounding  a  curve,  the  fact  that  he  had  parcels 
in  one  hand,  and  was  attempting  to  grasp  the  hand  rail  with  the  other,  when 
he  was  thrown  from  the  car  and  injured,  while  the  car  rounded  the  curve  at 
a  high  rate  of  speed,  was  not  necessarily  a  contributing  cause  of  the  injury.*'' 
But  a  request  for  a  ruling  that  passengers  may  assume  that  a  car  will  be 
operated  in  view  of  the  fact  that  some  of  the  passengers  may  be  standing 
in  the  car  or  on  the  platform  was  properly  refused,  where  the  car  was  al- 
most empty,  making  it  unnecessary  for  a  passenger  to  stand,  and  where  there  was 
no  showing  that  the  motorman  knew  the  passenger  was  on  the  platform  with 
the   conductor's   consent.** 

Before  Train  Starts. — In  an  action  against  a  carrier  by  a  passenger  be- 
cause the  declaration  alleges  that  plaintiff  was  on  the  platform  of  a  passenger 
car  while  it  was  standing  still  waiting  at  a  regular  station  for  the  arrival  of 
another  train,  it  is  not  necessarily  implied  that  plaintiff  had  selected  such  posi- 
tion to  ride  on  when  the  train  was  ready  to  start.*  ^ 

§  2744.  Rules  and  Regulations  of  Carrier. — A  passenger  standing  on 
the  platform  of  a  railroad  car  in  violation  of  the  known  rules  of  the  railroad 
can  not  recover  for  injuries  received  by  being  thrown  therefrom. 5°  In  a  street 
car  passenger's  action  for  injuries,  a  request  to  charge  that  if  plaintiff  knew, 
or  by  exercising  ordinary  care  might  have  known,  that  the  rules  forbade  pas- 

45.  Negligence  of  carrier. — Houston,  though  the  carrier's  servants  were  negli- 
etc,  R.  Co.  V.  Johnson  (Tex.  Civ.  App.),  gent  in  starting  the  car.  Tompkins  v. 
103   S.  W.   239.  Boston  Elevated  R.  Co.,  87  N.  E.  488,  301 

A  passenger   standing   on   the   platform  Mass.  114,  20  L.   R.  A.,  N.  S.,  1063. 

of    an    electric    street    railway    car    has    a  A  passenger  on   defendant's  train  went 

right  to  assume  that  the  car  in  rounding  upon  the  platform  of  the  car,  in  anticipa- 

a   curve   will   not   be    run   at   an   unlawful  tion   of  the  train's   stopping  at  a  regular 

speed.    Capital    Tract.    Co.    v.    Brown,    29  stopping   place,    and    stood    on   the    steps 

App.  D.  C.  473.  of  the  car  in  violation  of  defendant's  rule 

46.  Yazoo,  etc.,  R.  Co.  v.  Byrd,  42  So.  (known  to  him)  forbidding  passengers  to 
286    89  Miss    308  go   on   the  platform   while   the   train  was 

47.  Babcock  i^.  Los  Angeles  Tract.  Co.,  '"  '""t'""-  ,  ^he  train  ran  by  the  regular 
60  Pac.  780,  128  Cal.  173.  ?u°?PT^   ^^^T  .  "^^"^   was    no   evidence 

„                    „              „,            ,    „  ^           that   the   conductor  was   on   the  plattorn), 

48.  Zamore  v.  Boston  Elevated  R.  Co.,  ^^  knew  or  had  any  cause  to  think  that 
84  N.  E.  858,  198  Mass.  594.  plaintiff  was   there,  "or  invited  him  to  go 

49.  Before  train  starts. — Atlantic,  etc.,  there.  A  sudden  jerk  of  the  train  threw 
R.  Co.  V.  Crosby  (Fla.),  43  So.  318.  plaintiff    off,    and    he    was    injured.      The 

50.  Rules  and  regulations  of  carrier. —  speed  of  the  train  was  about  eight  or 
Malcom  v.  Richmond,  etc.,  R.  Co.,  106  ten  miles  an  hour  when  he  fell.  Held, 
N.   C.  63,   11   S.   E.   187.  that    plaintiff     was      properly      nonsuited. 

A.   person    injured   by   falling   from   the  Denny  v.    North    Carolina   R.    Co.,   43    S. 

platform    of    a    railroad    train,    where,    in  E.  847,  132  N.  C.  340. 

opposition  to  a  rule  of  the  road,  he  had  Where    a    carrier     establishes      a     rule 

been  standing  while  the  train  was  in  mo-  either    prohibiting    passengers  _  from    nd- 

tion,  is  guilty  of  contributory  negligence.  ing  on  the  front  platform  of  its  cars,  or 

Alabama,    etc.,    R.    Co.   v.    Hawk,    72    Ala.  stating    that    if    passengers    ride    on    the 

112,   47   Am.    Rep.   403.  front   platform   they   do   so   at   their   own 

One  who  boards  a  crowded  street  car,  risk,    a    passenger,    who    with    knowledge 

knowing  of  a  rule  of  the  carrier  that  per-  of  the  first  rule,   intentionally  violates  it, 

sons   riding   on   the   platforms   do   so   "at  or    with    knowledge    of    the    second    rule 

their  own  risk,''  must  be  held  to  assume  chooses  to  take  the  risk,  can  not  recover 

the   risk   of  injury  resulting   from   his  at-  for      an      injury     thereby    received.      Mc- 

tempting    to    again    board    the    car    after  Donough   v.   Boston,    etc.,   R.    Co.,   78    N. 

leaving    it    to    enable    others     to      alight,  E.  141,  191  Mass.  509. 
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sengers  from  riding  on  the  platform,  he  could  not  recover,  was  properly  re- 
fused; plaintiff  not  being  bound  to  use  diligence  to  ascertain  the  company's 
rules. 51  That  rules  of  a  street  railroad  company  provide  that  passengers  may 
stand  on  the  platform  only  when  there  are  no  seats  in  the  car  will  not  pre- 
clude a  passenger  from  recovering  damages  for  negligence  of  the  car  crew 
because  there  were  seats  in  the  car,  and  the  passenger  was  riding  on  the  plat- 
form with  the  sanction  of  the  employees  of  the  company. ^^  In  an  action  for 
personal  injuries  sustained  by  a  passenger  while  riding  on  the  platform  of  a 
car,  it  being  shown  that  the  plaintiff  was  in  such  position  in  accordance  with 
the  regulations  of  the  railway  company  in  regard  to  smoking  on  its  cars,  it 
was  held,  that  the  mere  fact  of  plaintiff  riding  on  the  platform  did  not  con- 
stitute contributory  negligence  per  se.^^ 

Statutory  Provision. — A  statute  providing  that  if  a  passenger  is  injured 
while  on  the  platform  of  a  car  in  violation  of  the  printed  regulations  of  the 
company  posted  up  at  the  time  in  conspicuous  place  inside  its  passenger  cars 
then  in  the  train,  the  company  shall  not  be  liable,  provided  it  furnished  sufficient 
room  inside  its  cars,  applies  only  to  steam  railroads,  and  has  no  application  to 
street  railroads  using  horse  power. S'* 

Reasonableness  of  Rules. — A  regulation  of  a  railroad  company  forbidding 
passengers  to  stand  on  the  platform  while  the  car  is  in  motion  is  reasonable 
and  proper,  and  a  passenger  who  violates  the  rule  with  knowledge  of  it  does 
so  at  his  peril. 55 

Printed  and  Posted. — There  were  on  all  the  cars  printed  placards  warning 
passengers  not  to  ride  on  the  front  platform,  which  the  plaintiff  testified  he 
had  never  seen,  though  he  had  used  the  line  frequently,  and  could  read.  At 
the  time  of  the  accident  there  was  room  inside.  The  plaintiff  was  injured 
by  falling  off  the  front  platform.  The  plaintiff  was  guilty  of  contributory 
negligence  in  not  observing  the  reasonable  regulations  of  the  company,  of 
which  it  was  his  duty  to  be  aware.58 

Rule  Forbidding  Smoking. — A  rule  of  a  street-railroad  company  that  "smok- 
ing on  closed  cars  is  prohibited,  except  on  the  front  platform,"  modifies  a  no- 
tice, placed  in  the  car,  prohibiting  passengers  from  standing  on  the  platforms, 
and  operates  as  a  waiver  of  any  immunity  from  liability  for  injury  to  one 
while  smoking  on  such  platform  conferred  by  Act  1850  (General  Railroad 
Act)   §  46.5T 

Operation  and  Effect  of  Rule. — A  rule  that  passengers  must  keep  off  the 
platform  of  moving  cars  is  not  inflexible,  as  a  passenger  may  be  compelled  to 
be  there. 58 

Waiver  or  Suspension  of  Rule. — A  railroad  company  may  waive  a  rule 
forbidding  passengers  to  ride  on  the  platform  of  a  car.59     Where  a  street  rail- 

51.     Coburn  v.    Moline,   etc.,   R.   Co.,   90  reasonable   regulation,    and   that   if   plain- 

N.  E.  741,  243  111.  448.  tiff  intentionally  violated  it  he  could  not 

58.  McMahon  v.  New  Orleans   R.,  etc.,  recover.     Sweetland  v.  Lynn,  etc.,  R.  Co., 

Co.,   .53   So..  857,   127   La.   544,   32   L.   R.   A.,  59   N.   E.   443,   177   Mass.   574,   51   L.   R.   A. 

N.    S.,   346.  783;    Burns    v.    Boston    Elevated    R.    Co., 

53.  Salmon   v.    City   Elect.   R.   Co.,   124  66  N.   E.  418,  183  Mass.  96. 

Ga,   1056,  53   S.   E.  575.  56.    Printed      and      posted. — Baltimore, 

54.  Statutory  provision. — Vail  v.  Broad-  etc..  Turnpike  Road  v.  Cason,  72  Md.  377, 
way  R.   Co.,   147   N.   Y.  377,  42   N.   E.   4,  30        20  Atl.    113. 

L.   R.   A.   626,  affirming  6   Misc.   Rep.   20,  57.    Rule   forbidding   smoking. — Vail   v. 

26  N.  Y.  S.  59,  31  Abb.  N.  C.  56.  Broadway  R.  Co.,  147  N.  Y.  377,  42  'N.  E. 

55.  Reasonableness  of  rules. — Mc-  4,  30  L.  R.  A.  026,  affirming  6  Misc.  Rep. 
Cauley  v.  Tennessee,  etc.,  R.  Co.,  93  Ala.  30,  26  N.  Y.  S.  59,  31  Abb.  N.  C.  56. 

356,   9    So.    611,    following   Alabama,    etc.,  58.     Operation    and     effect     of     rule. — • 

R.  Co.  V.  Hawk,  72  Ala.  112,  47  Am.  Rep.  Brice  v.  Southern  Railway,  67  S.  E.  243,  85 

403.  S.   C.   216,   27   L.    R.  A.,   N.   S.,   768. 

Where   plaintiff   was   injured   while   rid-  59.    Waiver    or    suspension    of     rule. — 

ing  on  the  front  platform  of  a  street  car  Where    the    conductor    sees    a    passenger 

in  violation  of  a  notice  on  the  car,  it  was  standing    on    the   platform    of   a    crowded 

proper  to  charge  that  such  a  rule  was  a  car,   and   collects   his  fare  without  objec- 
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way  has  established  a  custom  of  hauling  passengers  on  the  platforms  of  its 
cars,  it  cannot  escape  liability  for  accidents  to  passengers  riding  thereon  by 
posting  a  notice  on  the  cars  that  it  is  dangerous  to  ride  on  the  platforms.®" 
Even  though  a  carrier  have  a  rule  forbidding  passengers  from  riding  in  the 
vestibules  of  its  cars  and  even  though  notices  prohibiting  passengers  from 
riding  in  such  vestibules  be  posted  in  such  cars,  yet  such  facts  will  not  pre- 
clude a  recovery  by  the  passenger  for  injuries  sustained  while  riding  in  such 
a  vestibule  if  it  appears  from  the  evidence  that  such  rule  was  abrogated  by 
the  carrier,  and  such  notice  was  not  seen  by  the  passenger.®  ^  But  the  fact 
that  a  street  railway  company  regularly  permitted  passengers  to  ride  on  the 
front  platform  of  its  cars,  did  not  show  a  waiver  on  its  part  of  a  rule  pro- 
viding that  if  passengers  chose  to  ride  on  the  front  platform,  they  did  so  at 
their  own  risk.®^  And  the  fact  that  there  were  passengers  on  the  platform 
of  a  street  car  when  plaintiff  entered  thereon  did  not  show  that  the  rule  that 
passengers  riding  there  assumed  the  risk  of  any  injury  had  been  waived  by 
the  street  car  company  or  was  not  in  force.®^  If  rules  prohibiting  passengers 
from  riding  on  freight  cars  were  properly  posted,  the  mere  acquiescence  of  the 
conductor  in  a  person's  riding  on  a  freight  car,  where  he  was  injured,  would  not, 
unless  the  conductor  knew  such  person  could  not  read,  and  was  ignorant  of 
the  rules,  withdraw  the  carrier  from  the  protection  of  the  statute  providing 
that  it  should  not  be  liable  to  a  passenger  injured  while  on  a  freight  car  in 
violation  of  the  printed  regulations  of  the  company  forbidding  it,  and  posted 
up  at  the  time  conspicuously  within  its  passenger  cars  then  on  the  train.®* 

§  2745.  Direction  or  Request  of  Employee. — A  passenger,  in  riding 
upon  the  front  platform  of  a  crowded  street  car  with  the  consent  of  the  con- 
ductor, is  not  guilty  of  contributory  negligence  per  se.®^  It  is  not  negligence 
per  se  for  a  passenger  on  a  motor  car  to  stand  on  the  front  platform,  holding 
on  with  both  hands  to  the  iron  rod  behind  him,  while  the  car  is  going  rapidly 
over  a  road  with  curves  in  it ;  he  having  been  directed  by  the  conductor  to  stand 
there  while  smoking.®®  A  passenger  who,  by  direction  of  the  conductor,  stands 
on  the  rear  platform  of  an  electric  car,  near  the  steps,  holding  to  the  rail  be- 

tion,  the  company  can  not  attribute  its  of  contributory  negligence.  Gray  v.  Co- 
occupancy  as  negligence  in  an  action  lumbia  River,  etc.,  R.  Co.,  88  Pac.  297, 
against   it   for   injuries   received    by     the  49  Ore.  18. 

passenger  in  alighting  from  the  platform.  60.    Hart  v.  Capital  Tract.  Co.,  35  App. 

Olivier  v.  Louisville,   etc.,   R.  Co.,  43   La.  D.    C.   503. 

Ann.  804,  9  So.  431.  61.    Coburn  v.  Moline,  etc.,  R.  Co.,  149 

Plaintiff  was   the    servant    of   one   who  111.    App.    132,    judgment    affirmed    in    90 

had   contracted   with   a   railroad   company  N.   E.   741. 

to   erect   fences   along  the   right   of   way,  62.    McDonough  v.  Boston,  etc.,  R.  Co., 

the    contract    requiring    the     railroad      to  78   N.   E.   141,  191   Mass.   509. 

transport  the  contractor's  servants.  When  63.    Burns   v.   Boston   Elevated   R.   Co., 

the    road   was    sufficiently    completed    the  66   N.   E.   418,  183   Mass.   96. 

railroad   put   on   a   train   consisting   of   a  64.    Sherman  v.   Hannibal,   etc.,   R.   Co., 

water  tank  car,   some  freight  cars,  and  a  72   Mo.   63,  37  Am.   Rep.  433. 

passenger    coach.      When    the    conductor  65.    Direction   or  request  of   employee, 

and    crew    of   such   train   were    preparing  ^Germantown   Pass.   R.    Co.   v.   Walling, 

to   take   the   locomotive   and   tank   car   to  97  Pa.   55,  39  Am.  Rep.  796. 

a   certain  place,   the   contractor   requested  Where    a    passenger,    in    getting    off    a 

the  conductor  to   carry  plaintiff  there  on  railway    train,    attempts    by    direction    of 

the    tank    car,    and    while    riding    thereon  the  conductor,  to  go  across  a  plank  from 

plaintiff    was    injured    owing    to    the    de-  a  car  to  the  platform,  and  the  plank  slips, 

railment  of  the  train.     There  was  a  rule  causing   him   to    fall,    it   can    not    be   im- 

of   the   company   forbidding   freight    con-  puted  to  him  as   contributory  negligence 

ductors    to    allow   passengers    on    freight  that   he   made   the   attempt,   though   both 

cars,    but    it    appeared    that    it    was    cus-  the  plank  and  the  platform  were  wet  and 

tomary  for  the  contractor's  servants  when  slippery.       Louisville,     etc.,     R.     Co.     v. 

being  carried,  in  the  performance  of  their  Smith,    13    Ky.    L.    Rep.    974. 

duty,  to   ride  on   flat   cars,   etc.,   and  that  66.    Francisco  v.  Troy,  etc.,   R.   Co.,  34 

plaintiff  had  no  knowledge  of  the  rule  in  N.   Y.   S.   859,   88   Hun  464,   68   N.   Y.   St. 

question.     Held,   that   he   was   not   guilty  Rep.  792. 
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hind  him  with  one  hand,  there  being  no  room  in  the  car,  is  not  neghgent  as 
a  matter  of  law,  though  the  car  is  nearing  a  sharp  curve,  as  he  knows,  at  a 
high  rate  of  speed.®''  But  the  fact  that  the  conductor  permits  a  passenger 
to  ride  upon  the  platform  when  there  is  no  necessity  for  his  doing  so  does 
not  render  the  company  Hable  for  injuries  received  by  him.  No  person  can 
charge  another  with  the  consequences  of  his  own  negligence  simply  because 
such  other  person  permitted  him  to  do  the  act.®^ 

Against  Direction  of  Employee. — A  passenger  who  remains  on  the  plat- 
form of  a  car  at  the  rear  end  of  a  long  train  of  freight  cars,  after  warning 
to  leave  it,  assumes  the  risk  of  injury  caused  by  the  jerk  with  which  the  train 
starts.^"  Where  a  passenger  stands  on  the  vestibule  of  a  car  while  in  moticn, 
and  there  are  vacant  seats  in  the  car,  and  on  request  of  the  brakeman  he  re- 
fuses to  go  inside,  and-  when  the  doors  are  open  on  approaching  a  station  he 
falls  out  and  is  killed,  the  railroad  campany  is  not  liable.'^'' 

§  2746.  Custom  and  Usage. — A  street  railway  company  can  not  create 
and  permit  a  custom  of  hauling  passengers  on  the  platforms  of  its  cars,  and 
escape  liability  for  accidents  occurring  through  the  operation  of  its  cars  with 
relation  to  such  passengers.''^  But  the  customary  violation  of  the  rule  against 
passengers  riding  on  the  platforms  of  cars  can  not  avail  a  passenger  who  was 
requested  by  the  conductor  and  porter  to  enter  the  car,  and  not  stand  on  the 
platform.'' 2 

§§  2747-2750.  Causes  Justifying  Riding  on  Platform— §  2747. 
Interior  Crowded. — A  railroad  company  is  bound  to  furnish  its  passengers 
reasonable  and  proper  accommodations  for  traveling,  and  if  it  has  an  insuffi- 
cient number  of  cars,  so  that  passengers  are  compelled  to  ride  upon  the  plat- 
form, it  is  liable  for  injuries  received  by  them  while  riding  there.'' ^  It  is  not 
contributory  negligence,  as  a  matter  of  law,  for  a  passenger  to  stand  on  the 
platform,  where  the  cars  are  full,  in  a  position  in  which  a  person  exercising 

67.  Reber  v.  Pittsburg,  etc.,  Tract.  Co.,  railroad.  There  was  evidence  of  a  cus- 
36  Atl.  345,  179  Pa.  339,  57  Am.  St.  Rep.  torn  to  uncouple  the  engine  and  smoking 
599.  car  from  the  rest  of  the  train   on  coming 

68.  Meyere  v.  Nashville,  etc.,  Railway,  into  the  station  where  the  accident  oc- 
110  Tenn.  166,  73  S.  W.  114.  curred,  in  order  to  switch  them  off  upon 

69.  Against    direction    of    employee. —  a   side  track,   and  that  passengers   in  the 
Louisville,   etc.,   R.  Co.  v.   Bisch,  130  Ind.  smoking    car    were    accustomed    to    come 
549,  23  N.  E.  662.  out   of   that    car   just    before   it   was    un- 
it is  the  duty  of  a  passenger  unneces-  coupled,  and  go  upon  the  platform  of  the 

sarily  riding  on  the  platform  of  a  c.ir  in  forward  passenger  car,  and  ride  into  the 
motion  to  go  into  the  car  when  requested  station  in  that  position;  that  this  was 
by  the  conductor  or  other  person  having  done  with  the  knowledge  and  consent  and 
charge  of  the  train,  when  there  is  stand-  by  the  permission  of  the  conductor  and 
ing  room  inside;  and  if,  by  reason  of  his  brakeman;  and  that  the  practice  was 
refusal  to  do  so,  and  by  going  onto  the  known  to  the  superintendent  and  direc- 
steps  of  the  car  without  the  knowledge  tors  of  the  road.  The  plaintiff  had 
of  the  "conductor  or  other  person  having  passed  from  the  smoking  car,  in  accord- 
charge  of  the  train,  he  loses  his  balance,  ance  with  this  practice,  and  was  stand- 
by reason  of  a  lurch  of  the  car  in  round-  ing  on  the  platform  of  the  passenger  car 
ing  a  curve,  and  falls  overboard  and  is  behind,  when  a  collision  took  place  be- 
injured,  he  is  guilty  of  contributory  neg-  tween  the  smoking  car  and  the  passen- 
ligence  such  as  will  preclude  his  recov-  ger  car  through  the  negligence  of  a 
ery  for  such  injury  Fisher  v.  West  Vir-  switchman,  causing  the  injury  for  which 
ginia,  etc.,  R.  Co.,  42  W.  Va.  3  83,  24  S.  the  action  was  brought.  Held,  that  the 
E.   570,   33   L.   R.  A.   69.  plaintiff    was    guilty    of    negligence,    and 

70.  Rager  v.  Pennsylvania  R.  Co.,  78  could  not  recover.  Hickey  v.  Boston, 
Atl.  837,  339  Pa.  335.  etc.,   R.   Co.    (Mass.),   14  Allen  439. 

71.  Custom  and  usage. — Hart  v.  Capi-  72.  Houston,  etc.,  R.  Co.  v.  Bryant,  72 
tal  Tract.  Co.,  35  App.  D.  C.  502.  _  S.  W.  885,  31  Tex.  Civ.  App.  483. 

The  plaintiff  received  personal  injuries  73.     Causes    justifying    riding    on    plat- 

while  standing  upon  the  platform  of  one  form. — Meyere  v.  Nashville,  etc.,  Rail- 
of  the  cars  of  a  tram  on  the  defendant's      way,  110  Tenn.  166,  72  S.  W.  114. 
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ordinary  care  would  be  safe  if  the  train  was  run  in  a  careful  mannerJ*  A  pas- 
senger is  not  guilty  of  contributory  negligence  as  matter  of  law  because  he  is 
riding  on  the  car  platform;  the  cars  being  so  overcrowded  with  passengers 
as  to  make  it  impossible  to  obtain  a  seat  in  a  safe  place  J  ^  As  a  matter  of  law, 
it  is  not  negligence  for  a  person,  having  a  return  ticket  good  only  on  a  cer- 
tain train,  to  get  upon  the  platform  of  a  car,  where  he  did  not  know,  when  he 
came  to  take  the  train,  that  it  was  so  crowded  that  he  could  not  get  inside 
the  carJ®  A  recovery  for  an  injury  to  a  passenger  is  not  precluded  by  his 
using  the  platform  of  a  vestibuled  train  to  go  to  the  next  car  to  obtain  a 
seatJ''  There  being  no  seats  in  the  car  in  which  he  was,  plaintiff  went  on  the 
platform  of  another  car,  and  was  looking  through  the  window  for  a  seat, 
when  he  was  injured  by  a  collision  caused  by  the  negligence  of  the  railroad 
servants.  There  was  not  want  of  ordinary  care  on  plaintiff's  part  so  far'  as 
any  injury  from  collision  was  to  be  apprehended,  and  plaintiff's   conduct  did 


74.  United  States. — Trumbull  v.  Erick- 
son,  97  Fed.  891,  38  C.  C.  A.  536. 

Georgia. — Southern  R.  Co.  v.  Nappier, 
138   Ga.  31,   74  S.   E.  778. 

Michigan. — Archer  v.  Fort  Wayne,  etc., 
R.   Co.,  49   N.  W.  488,  87   Mich.   101. 

New  York. — Ginna  v.  Second  Ave.  R. 
Co.,  67  N.  Y.  596,  affirming  8  Hun  494. 

Pennsylvania. — Walling  v.  Railway  Co. 
(Pa.),   12   Phila.   309. 

Washington. — Graham  v.  McNeill,  55 
Pac.  631,  20  Wash.  466,  43  L.  R.  A.  300, 
72   Am.   St.   Rep.   121. 

It  is  not  contributory  negligence  for 
a  passenger  on  a  street  car  to  remain 
on  the  platform  when  there  is  no  room 
inside.  Marion  St.  R.  Co.  v.  Shaffer,  9 
Ind.  App.  486,  36  'X.   E.  861. 

Whether  a  passenger  on  a  crowded 
horse  car  is  guilty  of  negligence  in  rid- 
ing on  the  front  platform  is  a  question 
of  fact  for  the  jury.  Upham  v.  Detroit 
City  R.  Co.,  85  Mich.  12,  48  N.  W.  199,  12 
L.  R.  A.  129;  Archer  v.  Fort  Wayne,  etc., 
R.    Co.,   87   Mich.   101,   49   N.   W.   488. 

The  fact  that  a  passenger  was  thrown 
from  a  street  car  while  he  was  on  a  plat- 
form does  not  show  that  he  was  guilty 
of  such  negligence  as  precludes  a  recov- 
ery if  the  inside  of  the  car  was  full.  Ginna 
V.  Second  Ave.  R.  Co.,  8  Hun  494,  af- 
firmed in  67   N.  Y.   596. 

Plaintiff  was  riding  on  the  front  plat- 
form of  a  street  car,  and,  while  passing 
around  a  cur/e,  was  thrown  from  the 
car.  He  testified  that  the  rear  platform 
was  crowded,  and  he  had  to  get  on  the 
front;  that  he  had  to  stay  there  because 
the  car  seemed  full.  There  was  evidence 
for  defendant  that  there  was  ample  room 
to  stand  inside  the  car.  Held,  that  an 
instruction  was  proper  which  authorized 
the  jury  to  find  plaintiff  free  from  negli- 
gence in  riding  on  the  front  platform  if 
there  was  a  reasonable  necessity,  real  or 
apparent,  for  his  doing  so.  Highland 
Ave.,  etc.,  R.  Co.  v.  Donovan,  94  Ala.  299, 
10   So.   139. 

It  is  not,  as  a  matter  of  law,  contribu- 
tory negligence  for  a  passenger  to  ride 
upon  the  platform  of  a  street  car,  where 
it    appears    that     the     railway     company 


stopped  the  car  when  crowded  for  plain- 
tiff to  get  on,  in  accordance  with  its  com- 
mon practice,  and  there  is  no  evidence 
to  show  that  the  conductor  was  ignorant 
of  the  condition  of  the  car  when  it 
stopped,  and  that  plaintiff  would  be  com- 
pelled to  stand  upon  the  platform  until 
other  passengers  should  alight.  Metro- 
politan R.  Co.  V.  Snashall,  3  App.  D.  C. 
420,   22   Wash.   L.   Rep.   377. 

In  an  action  against  a  railroad  com- 
pany for  injuries  received  by  a  passen- 
ger, the  evidence  showed  that  plaintiff 
was  injured  while  standing  on  the  plat- 
form of  a  moving  car;  that  the  cars  were 
crowded;  that,  when  he  got  on  the  train, 
he  first  attempted  to  enter  another  car, 
but  was  unable  to  do  so;  that,  at  a  sta- 
tion between  the  one  where  he  took  the 
car  and  the  one  where  the  accident  oc- 
curred, seventy-five  or  more  of  the  pas- 
sengers left  the  train;  and  that  plaintiff 
did  not,  after  their  departure,  attempt  to 
enter  another  car.  The  testimony  did  not 
show  that  the  plaintiff  could  have  entered 
any  car  if  he  had  tried  to  do  so.  Held, 
that  it  was  proper  to  submit  the  ques- 
tion of  contributory  negligence  to  the 
jury.  Chicago,  etc.,  R.  Co.  v.  Fisher,  141 
111.  614,  31  N.  E.  406,  affirming  38  111. 
App.   33. 

Injured      virhile      rounding     curve. — S., 

while  voluntarily  riding  upon  the  plat- 
form of  one  of  defendant's  horse  cars, 
she  being  unable  to  enter  the  car  owing 
to  its  crowded  state,  was  thrown  from 
the  car  whilst  it  was  rounding  at  full 
speed  a  curve,  the  existence  of  which 
she  was  unaware.  Held,  that  plaintiff  was 
not  negligent  per  se,  though  in  the  case 
of  steam  railways  the  rule  might  be  dif- 
ferent. Snashall  v.  Metropolitan  R.  Co., 
8  Mackey  (19  D.  C.)  399,  10  L.  R.  A.  746. 

75.  Yazoo,  etc.,  R.  Co.  v.  Byrd,  42  So. 
2S6,   89    Miss.   308. 

76.  Chicago,  etc.,  R.  Co.  v.  Dumser, 
161  111.  190,  43  N.  E.  698,  affirming  60 
111.   App.   93. 

77.  Rivers  v.  Pennsylvania  R.  Co.,  83 
Atl.  883,  83  N.  J.  L.  513,  reversing  judg- 
ment 76  Atl.  455,   80  N.  J.  L.  217. 
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not  contribute  to  bring  about  the  collision,  nor  the  injury  J  ^  Under  a  statute 
providing  that  if  a  passenger  is  injured  while  on  the  platform  of  a  car,  in  vio- 
lation of  the  regulations  of  a  railroad  company,  the  latter  shall  not  be  liable 
if  the  injury  was  occasioned  by  his  being  improperly  on  such  platform,  pro- 
vided room  and  seats  inside  were  sufficient  for  the  accommodation  of  passen- 
gers, where  all  seats  were  occupied,  and  a  passenger  became  faint  from  con- 
ditions existing  as  a  result  of  the  company's  negligence,  and,  as  he  could  not 
get  to  a  window  to  relieve  his  faintness,  sought  to  get  fresh  air  on  the  plat- 
form, he  was  not  guilty  of  contributory  negligence  as  a  matter  of  lawJ^  Where 
plaintiff  boarded  a  crowded  street  car,  and  was  permitted  to  take  a  seat  in  a 
box  on  the  front  platform,  being  unaware  that  an  electrical  explosion  might 
occur  in  close  proximity  to  her,  she  was  not  guilty  of  contributory  negligence 
barring  recovery  for  injury  received  in  leaping  from  the  car  when  an  ex- 
plosion occurred.*"  But  it  has  been  held  that  where  a  passenger  was  injured 
while  riding  on  the  rear  bumper  of  a  crowded  car,  he  assumed  the  risk  in- 
cident to  that  position,  although  his  fare  was  accepted. ^^ 

Negligence  Per  Se. — It  is  not  negligence  per  se  for  a  passenger  to  ride 
on  the  platform  of  a  car  on  a  steam  train,  when  he  can  not  find  a  seat.®^  por 
a  passenger  to  stand  on  the  front  steps  of  a  crowded  street  car,  while  in  mo- 
tion, is  not  such  negligence  as  will  per  se  prevent  a  recovery  for  injuries  received 
through  negligence  of  persons  in  charge  thereof.*^  Where  suit  was  brought  for 
an  injury  resulting  to  a  passenger  on  a  railroad  train  by  being  thrown  therefrom 
while  riding  upon  a  platform  of  a  car,  because  it  was  claimed  that  the  car  was  so 
crowded  that  he  could  not  obtain  entrance  to  it,  and  where  it  was  contended  that 
the  company  was  negligent  in  not  providing  room  for  the  passenger,  thus  caus- 
ing the  injury,  there  was  no  error  in  giving  in  charge  the  principle  embodied  in 
a  statute,  as  to  the  presumption  of  negligence  arising  against  a  railroad  company 
if  it  is  shown  that  a  person  is  injured  by  the  running  of  a  train,  or  by  acts  of 
the  employees  of  the  company  in  connection  therewith.** 

In  Violation  of  Rule  of  Carrier. — A  railroad  passenger,  standing  on 
the  platform  of  a  car  in  motion  containing  no  vacant  seats,  is  not  thereby  guilty 
of  negligence,  even  admitting  that  the  company's  printed  notice  to  the  contrary 
had  been  seen  by  him.*^ 

Invited  to  Ride  by  Carrier. — Riding  on  the  front  platform  of  a  cable  car, 
especially  if  the  car  is  crowded,  with  the  express  or  implied  consent  of  the 
company's  servants,  is  not  negligence  per  se.*^  In  an  action  for  injuries  sus- 
tained by  plaintiff  while  riding  on  the  step  of  the  defendant's  street  car  proof  that 
the  car  was  full,  and  the  platform  full  so  that  he  could  only  ride  on  the  steps,  and 
that  the  car  in  this  condition  was  stopped  for  him  to  get  on,  and  that  the  con- 

78.  Dewire  v.  Boston,  etc.,  R.  Co.,  148  remain  on  the  front  platform  or  steps 
Mass.  343,  19  N.  E.  523,  2  L.  R.  A.  166.  of    a    street    car,    and    his    fare    was    col- 

79.  Morgan  v.  Lake  Shore,  etc.,  R.  Co.,  lected  from  him  while  there,  the  car  be- 
101  N.  W.  836,  138  Mich.  626,  70  L.  R.  A.  ing  so  crowded  that  he  could  not  get 
609.  any  safer  place.     A  notice  v^^as  posted  on 

80.  Williamson  v.  St.  Louis  Transit  the  inside  of  the  car  to  the  effect  that 
Co.,  100  S.  W.  1072,  203  Mo.  345.  "all  passengers  must   get   on   and   of!  the 

81.  Feldheim  v.  Brooklyn,  etc.,  R.  Co.,  rear  platform,  and  must  not  get  on  or 
107    N.   Y.    S.   413,   122   App.   Div.   883.  off  when   the   car   is   in   motion,    or   stand 

82.  Negligence  per  ae. — Werle  v.  Long  on  the  steps  of  the  car."  Held  that, 
Island  R.  Co.,  98  N.  Y.  650;  Hourney  v.  whether  the  passenger  knew  of  this  no- 
Brooklyn  City  R.  Co.,  7  N.  Y.  S.  603,  37  tice  or  not,  he  was  not,  as  matter  of  law, 
N.   Y.    St.    Rep.   49.  guilty    of   negligence    in    being   where    he 

83.  Pray  v.  Omaha  St.  R.  Co.,  44  Neb.  was,  and  might  recover  from  the  com- 
167,  63  IN.  W.  447,  48  Am.  St.  Rep.  717.  pany    for   any   injuries    sustained    by   him 

84.  Southern  R.  Co.  v.  Nappier,  138  through  their  fault  or  neglect  while  there. 
Ga.  31,  74  S.  E.  778.  Hadencamp    v.    Second    Ave.    R.    Co.,    31 

85.  In   violation    of    rule   of    carrier. —      N.  Y.  Super.  Ct.  490. 

Willis   V.   Long   Island   R.   Co.,   34   N.   Y.  86.   Invited  to  ride  by  carrier.— Adams 

670,  affirming  32   Barb.  398.  v.    Washington,    etc.,    R.    Co.,    9    App.    D. 

A  passenger  was  permitted  to  get  and       C.  26. 
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ductor  called  for  and  received  his  fare  while  riding  in  this  place,  is  sufficient  to 
rebut  the  presumption  that  the  plaintiff  was  guilty  of  negligence  in  riding  on  the 
steps.*'' 

Standing  Room  in  Interior. — The  fact  that  there  are  no  seats  in  a  railroad 
car  does  not  justify  a  person  in  riding  on  the  platform,  if  he  can  find  standing 
room  by  reasonable  effort  on  the  inside.*®  If  there  is  standing  room  inside  a 
street  car,  with  pendent  straps  for  holding  on,  it  is  negligence  to  ride  on  the 
platform. *9 

Seats  in  Another  Car, — Where  a  passenger  voluntarily  and  unnecessarily 
rides  on  a  platform  when  there  are  seats  in  another  car  is  guilty  of  contributory 
negligence.^"  Where  a  train  stops  for  so  short  a  time  at  a  station  that  a  passen- 
ger entering  has  only  time  to  go  into  one  car  before  the  train  starts,  he  is  not 
bound  to  look  through  the  train  while  it  is  in  motion  for  a  seat,  but  may,  if  there 
is  no  seat  ready  for  him,  stand  on  the  platform;  and  the  railroad  company,  in 
case  of  an  injury  to  him,  is  not  then  protected  by  a  statute  providing  that  a  rail- 
road company  shall  not  be  liable  to  passengers  injured  while  on  the  platform,  if 
it  at  the  time  furnished  proper  accommodations  within  the  car.^^  The  plaintiff  is, 
it  seems,  bound  to  look  through  the  train  for  seats  if  the  cars  stop  long  enough 
for  him  so  to  do.^^  A  negro  passenger  is  not  guilty  of  contributory  negligence 
in  riding  on  the  platform  of  a  railroad  car,  when  there  is  no  room  to  sit  or  stand 
in  the  coaches,  in  which  alone  such  passengers  are  allowed  to  ride,  though  there 
may  be  such  room  in  the  other  coaches.^* 


87.  Clark  v.  Eighth  Ave.  R.  Co.,  36 
N.  Y.  135,  93  Am.  Dec.  495,  34  How.  Prac. 
315,    affirming    32    Barb.    657. 

If  the  train  is  so  crowded  that  one  can 
not  reasonably  enter  a  car,  it  is  not  neg- 
ligent to  ride  on  the  platiorm  when  the 
carrier  acquiesces  in  the  use  of  such  ac- 
commodations by  collecting  fare  for  the 
same  or  some  other  indicative  act.  Nor- 
vell  V.  Kanawha,  etc.,  R.  Co.,  67  W.  Va. 
467,  68  S.  E.  388,  29  L.  R.  A.,  N.  S.,  325. 

88.  Standing  room  in  inteiior. — Ro- 
lette V.  Great  Northern  R.  Co.,  97  N.  W. 
431,  91  Minn.  16;  Meyere  v.  Nashville, 
etc..  Railway,  110  Tenn.  166,  72  S.  W. 
114. 

A  person  who,  while  hanging  on  the 
platform  of  a  "dummy"  car,  when  he 
might  have  pushed  into  the  car  itself,  is 
injured  by  striking  against  a  post  law- 
fully planted  near  the  track,  of  whose 
existence  he  was  well  aware,  is  guilty  of 
contributory  negligence,  and  can  not  re- 
cover. Aikin  v.  Frankford,  etc.,  R.  Co., 
142  Pa.  47,  21  Atl.  781. 

Where  one  of  a  funeral  party  that  had 
unexpectedly  crowded  a  car  to  go  twelve 
miles,  while  voluntarily  standing  upon 
the  platform  of  a  car  in  which  there  was 
abundant  standing  room,  and  attempting 
to  regain  money  blown  from  his  hand  in 
paying  his  fare,  lost  his  foothold,  and  was 
thrown  off,  and  killed,  held,  that  no  re- 
covery could  be  had  for  the  injury.  His 
negligence  was  greater  than  that  of  the 
railroad  company,  although  it  was  the 
duty  of  the  conductor  to  advise  him  to 
step  inside.  Quinn  v.  Illinois  Cent.  R. 
Co.,  51   111.  495. 

Injury  from  collision. — Plaintiff  was 
riding  as  a  passenger  on  the  front  plat- 
form of  the  street  car  and  was  injured 
in   attempting   to  pass   through   the   door 


into  the  car  when  apprehensive  of  a  col- 
lision with  another  car.  There  were  va- 
cant seats  in  the  car  at  the  lime  of  the 
accident.  Held,  that  an  instruction  that 
if  plaintiff  rode  on  the  platform  because 
there  was  no  other  place  that  he  could 
stand,  he  could  recover,  but  that,  if  there 
was  room  inside  the  car  where  he  could 
have  stood,  he  could  not  recover,  was 
proper.  McDade  v.  Philadelphia  Rapid 
Transit  Co.,  64  Atl.  327,  215  Pa.  105. 

89.  Andrews  v.  Capitol,  etc.,  R.  Co.,  2 
Mackey  (13  D.  C.)   137,  47  Am.   Rep.  266. 

90.  Seats  in  another  car. — A  declara- 
tion for  injuries  to  a  passenger,  alleging 
that  he  took  passage  on  the  rear  coach 
of  defendant's  train,  and  not  being  able 
to  secure  a  seat  in  that  coach,  because 
of  its  crowded  condition,  stood  on  the 
rear  platform  thereof,  and  was  thrown 
from  the  train  while  it  was  passing 
around  a  curve  at  a  rapid  speed,  but 
failing  to  allege  that  plaintiff  attempted 
to  gain  a  seat  in  any  other  coach  of  the 
train,  or  requested  any  of  the  trainmen 
to  procure  a  seat  for  him,  or  that  there 
was  no  standing  room  inside  the  rear 
coach,  was  demurrable;  it  not  appearing 
therefrom  that  plaintiff  was  not  volunta- 
rily and  unnecessarily  riding  on  such  plat- 
form. Meyere  v.  'Nashville,  etc..  Railway, 
72  S.  W.  114,  110  Tenn.  166. 

91.  Willis  V.  Long  Island  R.  Co.,  32 
Barb.   398,  affirmed  in  34  N.  Y.  670. 

"Proper  accommodation"  means  seats, 
not  standing  room.  Willis  v.  Long  Island 
R.  Co.,  32  Barb.  398,  affirmed  in  34  N. 
Y.  670. 

92.  Willis  V.  Long  Island  R.  Co.,  32 
Barb.   398. 

93.  International,  etc.,  R.  Co.  v.  WiU 
liams,  50  S.  W.  732,  20  Tex.  Civ.  App. 
587. 


21S3  CONTRIBUTORY    NlJGUGUNCE.  §§    2747-2750 

Where  Seat  Relinquished  to  Another. — It  is  not  negligence  per  se  for  a 
passenger  to  give  his  seat  to  another  and  take  a  position  on  the  platform!^*  But 
it  has  been  held  that  where  a  passenger  on  defendant's  excursion  train  secures 
a  seat  for  himself,  but  afterwards  resigns  it  to  a  lady,  and,  after  remaining  in 
the  aisle  of  the  car  for  a  time,  goes  out  on  the  platform,  intending  to  enter 
another  car,  but,  finding  that  full,  remains  on  the  platform,  from  which  he  falls 
or  is  thrown  off,  he  is  guilty  of  contributory  negligence,  since  he  was  not  com- 
pelled to  stand  on  the  platform. ^^ 

On  Excursion  Train. — Where  a  railroad  company  invites  and  accepts  pas- 
sengers on  an  excursion  train,  and  because  of  the  cheap  rate  the  cars  are 
crowded,  inside  and  out,  the  mere  fact  that  a  passenger  is  riding  on  the  platform 
is  not  negligence  per  se.^® 

Injured  by  Another  Car. — A  passenger,  riding  on  the  rear  platform  of  a 
trowded  street  car,  who  leaned  his  back  against  the  dasher,  and  was  struck  and 
injured  by  the  pole  of  a  following  car,  was  not  negligent.*'' 

§  2748.  Interior  Uncomfortable. — .Damages  are  not  recoverable  for  in- 
jury to  a  passenger  who,  while  standing  on  the  platform  of  a  car,  was  thrown 
therefrom  by  a  lurch  of  the  train  in  rounding  a  curve,  although  he  was  not  warned 
of  the  danger  of  his  position,  his  ticket  was  taken  while  he  was  standing  there, 
and  the  day  was  hot,  and  the  cars  dusty  and  uncomfortably  crowded.^* 

§  2749.  Door  to  Interior  Closed. — Where  plaintiff  boarded  one  of  de- 
fendant's street  cars  at  the  front  platform,  and  stood  there  because,  according  to 
his  testimony,  he  could  not  open  the  door,  and  when  the  car  ran  on  a  curve  he 
was  thrown  off  and  injured,  an  instruction  that  it  was  the  duty  of  the  plaintiff 
to  get  on  the  car  by  the  rear  platform,  and  seat  himself  if  he  could  by  reasonable 
effort,  and  that  his  failure  to  do  so  was  negligence,  was  erroneous;  there  being 
no  notice  forbidding  entrance  at  the  front  platform,  or  apparent  danger  in  so 
doing,  though  he  apparently  might  have  entered  by  the  rear  door.** 

§  2750.  Escaping  Danger. — Where  a  passenger  train  stops  at  a  junction 
station,  and  is  overturned  by  cars  on  the  intersecting  track,  it  is  not  necessarily 
contributory  negligence  in  a  passenger  who  was  killed  that  he  was  standing  upon 
the  car  platform,  or  that  he  had  left  the  car,  since  he  may  have  been  trying  to  es- 
cape impending  danger. ^  In  an  action  against  a  railroad  company  for  injuries  to 
a  passenger,  where  plaintiff'  was  on  the  platform  of  the  car  when  he  was  injured, 
and  testifies  that  he  went  there  because  he  feared  that  some  accident  would  re- 
sult from  the  unusual  speed  of  the  train,  and  intended  in  that  event  to  jump  into 
the  sand  on  the  side  of  the  road,  it  is  a  question  for  the  jury  whether  his  ac- 

94.  Where  seat  relinquished  to  an-  home  on  the  train  by  which  they  were 
other. — Plaintiff,  a  passenger  on  a  taken  out,  and,  if  from  its  crowded  con- 
crowded  horse  car,  gave  up  his  seat  to  dition  they  can  secure  no  safer  place 
his  wife,  who  by  reason  of  an  injury  was  than  the  platforms,  it  is  not  negligence 
unable  to  stand,  and  took  a  position  on  to  ride  thereon.  Jackson  v.  Natchez,  etc., 
the  front  platform.  Held,  in  an  action  R.  Co.,  38  So.  701,  114  La.  981,  70  L.  R. 
for   injuries   sustained   by   being   crowded  A.  294,  108  Am.  St.  Rep.  366. 

off    the    platform,    that    it    could    not    be  97.  Injured  by  another  car.— Thirteenth, 

said  as  a  matter  of  law  that  plaintiff  was  etc.,    R.    Co.   v.   Boudrou,    93    Pa.   475,   37 

guilty   of   contributory   negligence.     Lehr  Am    Rep    707 

V.   Steinway,   etc.,   R.   Co.,   118   N.   Y.   556,  gs.     Interior     uncomfortable.— Goodwin 

^^„i^"  ,,V  ®^?'-  ^  ,    ,.  V.   Boston,   etc.,   Railroad,   84   Me.   203,   34 

95.  Worthington    v.    Central    Vermont       ^tl    816 

R.   Co.,  64  Vt.  107,  23  Atl.   590,   15   L.   R.  99.     Door    to    interior     closed.-Town- 

oo^^'/-.  ■         .     •         ^.,  ,  send  V.   Binghamton   R.   Co.,   68   N.   Y.   S. 

96.  On    excursion    train^Chesapeake,       i^l,  57  App.  Div.  234. 

w%?.'   ^n-4'-w"&iTi^^w  V/  fo  ^-    Escaping   danger.-Kellow    v.    Cen- 

W.   503,   40   S.   W.   451,   41   S.   W.   271,   19  tral,   etc.,   R.  Co.,  68   Iowa  470,  23   N.  W. 

Ky.    U.    Kep.    65  74O    37   j^_  •^_  ^gg    gg  ^.m.   Rep.   858. 
Excursionists   have   the   right   to   return 
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tion  was  that  of  a  person  of  ordinary  care  and  prudence.^  But  although  a  pas- 
senger is  upon  the  platform  of  the  cars  attempting  to  escape,  at  the  time  he  was 
injured,  he  is  not  standing  or  riding  upon  the  platform  in  such  a  sense  as  to 
excuse  the  company  under  the  regulation  prohibiting  passengers  from  stand- 
ing or  riding  on  the  platform  when  the  cars  are  in  motion.*  In  an  action 
against  a  street  railroad  for  injuries  to  a  passenger  who  was  riding  on  the  front 
platform,  and,  becoming  frightened,  jumped  from  the  car,  it  was  proper  to 
submit  to  the  jury  the  question  of  the  passenger's  contributory  negligence  in 
taking  a  position  on  the  front  platform. ^  Where  a  passenger  went  on  the  plat- 
form when  the  train  was  leaving  his  station,  moved  down  the  steps,  discovered 
a  telegraph  post  near  the  track,  and  saw  it  would  strike  him  if  he  attempted  to 
get  back  onto  the  platform,  and  jumped,  he  was  not  entitled  to  recover  from  the 
railroad  for  the  injuries  received.® 

§  2751.  Injury  from  Particular  Causes. — Usual  Operation  of  Car. — 

Though  a  passenger  assumes  the  risks  that  are  incident  to  a  proper  and  ordinary 
operation  of  a  train  when  he  goes  upon  the  platform  of  a  car  before  reaching 
the  station,  he  does  not  thereby  assume  the  risk  of  a  danger  created  by  a  care- 
less, unexpected,  and  negligent  act.'^  An  instruction  that  a  carrier  is  not  liable 
for  injury  to  a  passenger  thrown  from  the  platform  of  a  car,  if  the  injury  oc- 
curred to  him  while  he  was  voluntarily  on  the  platform,  if  there  was  no  necessity 
for  his  being  there,  if  the  injury  happened  by  reason  of  the  "usual  and  ordinary 
operation  and  running  of  the  train,"  is  erroneous,  as  the  operation  of  the  train 
must  also  have  been  reasonably  safe.^ 

Defective  Platform. — A  boy  passenger  riding  on  the  platform  and  a  de- 
fective step  of  a  railway  car  assumed  the  risk  of  injury  through  such  steps,  and 
the  swaying  of  the  train  caused  by  defective  track  and  roadbed,  if  he  knew  the 
step  was  defective  and  that  the  car  was  swaying,  unless  he  was  insufficiently 
intelligent  to  be  able  to  understand  the  danger  of  so  riding. * 

Defective  Track. — A  passenger  on  a  street  car  was  injured  by  being  thrown 
from  the  car  by  a  sudden  lurch.  The  passenger  at  the  time  was  standing  on  the 
front  platform  of  the  car.  Prior  to  the  accident  he  had  experienced  lurches  at 
the  place  of  the  accident,  but  the  shock  at  the  time  of  the  accident  was  more  se- 
vere. He  also  knew  of  the  defective  condition  of  the  track  at  the  place  of  the 
accident.  The  passenger  did  not  voluntarily  expose  himself  to  danger  by  stand- 
ing on  the  platform ;  he  having  a  right  to  rely  on  the  implied  contract  of  safe 
carriage. 1" 

Derailment  of  Car. — Where  defendant's  car,  while  moving  rapidly,  entered 
an  open  switch,  left  the  track,  and  threw  plaintiff's  intestate  from  the  front  plat- 
form, on  which  he  was  riding,  and  thereby  caused  his  death,  the  question  of  in- 
testate's negligence  is  for  the  jury.^^ 

3.  Mitchell  V.  Southern  Pac.  R.  Co.,  Lohe,  68  O.  St.  101,  67  N.  E.  161,  67  L.  R. 
87  Cal.  62,  35  Pac.  245,  11  L.  R.  A.  130.  A.   637. 


4.    Buel  V.  New  York  Cent.   R.  Co.,  31 


5.     Moore    v.    Northern    Texas    Tract. 


NY    314    88  Am    Dec%71  ^°-'  ^^  S.   W.  652,   41  Tex.   Civ.   App.   583. 

■  _ ,■        '               '.'",.',  6.    Lindsay   v.   Southern    R.    Co.,   41   S. 

There   are   cases   m   which    a   recovery  g    4g    -^-^^  q^    89(;_ 

has    been    allowed    where    the    passenger  '7^    'injury     from     particular      causes.— 

rushed   to   the   platform   to    escape    some  Houston,    etc.,    R.    Co.   v.   Johnson    (Tex. 

other    danger.      Such    was    the     case      of  Civ.  App.),  103  S.  W.  239. 

Mitchell  V.   Southern  Pac.  R.   Co.,  87   Cal.  g.    Yazoo,  etc.,  R.  Co.  v.  Byd,  89  Miss. 

62,   25   Pac.   245,    11    L.    R.   A.    130,   where  308,  42   So.  286. 

an   express  messenger  became  alarmed  at  g]       Defective      platform. — Walling      v. 

the  rate   of  speed  of  the   train   while  de-  Trinity,    etc.,    R.    Co.,   48   Tex.    Civ.    App. 

scending    a    steep    grade,    and    fearing    a  35    ]^06   S.  W.  417. 

derailment  he  rushed  to  the  platform  in-  iq.     Defective   track. — Welmeyer  v.    St. 

tending    to   jump    off    into    the    sand.      It  Loujs  Transit  Co.,  95  S.  W.  935,  198  Mo. 

was   held   that    he    could    not    be    held    to  537^ 

any  particular  course  of  conduct  while  ij.  Derailment  of  car. — Taft  v.  Brook- 
attempting  to  avert  a  present  threatened  ly^  Heights  R.  Co.,  14  Misc.  Rf-p.  390,  35 
danger."      Cincinnati,    etc.,     R.      Co.      v.  ^j    y.   S.   1042,   70   N.   Y.   St.   Rep.  750. 
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§  2751 


Collision  with  Another  Oar. — It  is  a  question  for  the  jury  whether  a  pas- 
senger is  guilty  of  contributory  negHgence  in  remaining  on  a  platform  while 
another  train  is  aproaching  from  the  rear  and  which  collided  with  his  train  and 
injured  him.^- 

Sudden  Acceleration  of  Speed. — In  an  action  for  injuries  received  by  a 
passenger  who  was  thrown  from  a  moving  car  by  a  sudden  jerk,  the  passenger 
cannot  recover  if  he  was  standing  on  the  platform  when  there  was  room  for  him 
to  sit  or  stand  in  the  car,  and  the  negligence  of  the  motorman  would  not  have 
caused  the  injury  if  the  passenger  had  been  inside. ^^  Where  a  train,  which 
was  slowing  up  as  it  neared  a  street  crossing,  suddenly,  with  a  jerk,  increased 
its  speed,  so  as  to  throw  off  a  passenger  attempting  to  alight  at  such  street,  who 
had  gone  on  the  platform  steps  preparatory  to  alighting,  the  passenger's  want  of 
ordinary  care  in  standing  on  such  steps  does  not  bar  his  recovery,  if  it  did  not 
contribute  to  the  accident.^*  A  passenger,  who  was  standing  on  the  platform 
of  a  moving  train  for  the  purpose  of  alighting  therefrom  at  a  point  other  than  a 
regular  station,  can  not  recover  for  injuries  received  by  a  sudden  jerk  of  the 
train,  as  the  injury  complained  of  was  due  to  his  own  fault  or  negligence  and 
not  that  of  the  carrier.^^  The  jerking  of  a  train  incident  to  the  increase  of  its 
speed  after  the  speed  has  been  slackened  in  crossing  a  bridge  was  not  negligence, 
as  to  a  passenger  standing  on  the  platform  of  a  car,  when  there  was  at  least 
standing  room  inside  the  car ;  and  the  fact  that  a  station  had  been  announced 
does  not  render  the  carrier  liable  for  an  injury  to  the  passenger  from  being  thus 
thrown  from  the  platform,  as  the  passenger  had  no  right  to  assume,  from  such 
an  announcement,  that  the  station  had  been  reached. ^^ 

Sudden  Stopping  of  Train. — The  fact  that  plaintiff  was  standing  on  the 
platform,  where  he  had  gone  without  fault  to  get  off  the  train  at  the  station  does 


12.  Collision  with   another   car. — In   an 

action  by  a  passenger  against  a  railway 
company  for  personal  injuries,  it  ap- 
peared that,  while  the  train  stopped  to 
fix  something  about  the  engine,  plaintiff 
left  the  coach,  to  see  what  v.-as  the  mat- 
ter; that  the  engineer,  hearing  a  freight 
train,  which  had  been  signaled  to  stop, 
rapidly  approaching  from  behind,  imme- 
diately started  the  train;  that  plaintiff, 
after  jumping  on  the  platfcrm  of  a  coach, 
inslead  of  immediately  entering  turned  to 
another  passenger,  and  advised  him  to 
get  on;  that  before  he  entered  the  coach 
the  approaching  freight  struck  his  train, 
whereby  plaintiff  was  injured;  and  that 
neither  the  passengers  in  the  coaches, 
nor  those  who  remained  on  the  ground, 
were  injured.  Plaintiff  testified  that  he 
did  not  expect  a  collision.  Held,  that  it 
was  a  question  for  the  jury  whether 
plaintiff  was  negligent  in  not  having  re- 
mained on  the  ground,  or  in  not  having 
immediately  entered  the  coach  after 
getting  on.  Gulf,  etc.,  R.  Co.  v.  Down- 
man    (Tex.    Civ.    App.),    28    S.    W.    922.. 

13.  Sudden  acceleration  of  speed. — • 
McDonald  v.  Montgomery  St.  Railway, 
110  Ala.   161,  20  So.   317. 

Where  a  passenger  is  injured  by  fall- 
ing from  the  front  platform,  he  can  not 
recover  damages  merely  on  proof  that 
the  driver  whipped  his  horses,  and  they 
made  a  sudden  plunge,  causing  the  car 
to  jerk.  Cassidy  v:  Atlantic  Ave.  R.  Co., 
9  Misc.  Rep.  275,  29  N.  Y.  S.  724,  61  N. 
Y.    St.    Rep.   149. 


A  passenger  in  a  street  car,  who,  in- 
stead of  taking  a  seat,  stood  on  the  front 
platform,  was  guilty  of  negligence  which 
contributed  to  death  caused  by  his  be- 
ing hurled  over  the  front  of  the  car  by 
a  sudden  jerk.  Bradley  v.  Second  Ave. 
R.  Co.,  90  Hun  419,  35  N.  Y.  S.  918,  70 
N.    Y.    St.    Rep.    623. 

In  an  action  for  personal  injuries  oc- 
casioned to  the  plaintiff  by  being  thrown 
off  a  car  propelled  by  electricity,  it  ap- 
peared in  evidence  that  the  plaintiff  was 
standing  on  the  front  platform  smoking 
and  talking  with  another  passenger,  and 
that  when  the  car  was  approaching  an 
alle^red  defective  switch  the  motorman 
suddenly  turned  on  the  whole  electric 
power,  and  the  plaintiff  was  thrown  off 
and  injured.  The  judge  instructed  the 
jury  that,  "if  standing  upon  the  platform 
as  above  described  would  be  an  act  of 
carelessness,  or  a  failure  to  exercise  such 
a  degree  of  care  as  men  of  ordinary  pru- 
dence would  exercise  under  the  same  cir- 
cumstances, and  the  plaintiff  was  thereby 
hurt,  he  can  not  recover."  Held,  that 
there  was  no  error  in  the  rule  of  law. 
Beal  V.  Lowell,  etc.,  St.  R.  Co.,  157  Mass. 
444,    32    N.    E.    65:?. 

14.  Watkins  v.  Birmingham  R.,  etc., 
Co.,  24  So.  892,  120  Ala.  147,  43  L.  R.  A. 
297. 

15.  Paterson  v.  Central  R.,  etc.,  Co., 
85  Ga.  653,  11  S.  E.  873. 

16.  Louisville,  etc.,  R.  Co.  v.  Morris, 
62   S.  W.   1013,   23   Ky.   L.   Rep.   448. 
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not  show  such  contributory  negligence  as  to  preclude  him  from  recovering  for 
injuries  sustained  by  the  sudden  and  violent  stopping  of  the  train,  the  same 
having  passed  the  station.^'' 

§  2752.  Particular  Acts  of  Negligence. — Getting  on  Crowded  Plat- 
form.— A  passenger  who  got  on  the  front  platform  of  a  street  car  when  it  was 
alrea  3y  so  crowded  that  he  could  not  keep  on  without  holding  to  the  railing  with 
both  hands,  was  negligent,  and  hence  could  not  recover  of  the  company 
for  injuries  received  from  having  been  pushed  off  the  car  by  the  crowd. i*  But 
where  a  person  boards  a  closely  crowded  train,  but  is  able  to  stand  on  an  appar- 
ently dangerous  position,  his  contributory  negligence  is  for  the  jury.^^  A  pas- 
senger on  a  street  car  is  not  chargeable  with  contributory  negligence  as  a  matter 
of  law  because  he  stood  on  the  platform  of  the  car  with  knowledge  of  its  over- 
crowded condition,  where  there  was  no  evidence  that  he  was  ever  on  a  street 
car  before,  or  that  he  knew  of  any  fact,  other  than  the  crowded  condition  of 
the  platform,  which  would  expose  him  to  danger. ^o 

Failure  to  Hold  to  Car. — It  is  not  negligence,  as  a  matter  of  law,  for  a  pas- 
senger on  a  street-car  platform  to  omit  to  take  hold  of  the  iron  railing  to  pre- 
vent being  thrown  from  the  platform. ^i  But  where  a  passenger  prior  to  being 
thrown  from  the  platform  of  a  crowded  street  car  as  it  was  rounding  a  curve, 
had  knowledge  of  his  situation,  and  that  he  was  in  a  position  that  exposed  him- 


17.  Sudden  stopping  of  train. — Mack 
V.  Savannah,  etc.,  R.  Co.,  118  Ga.  629,  45 
S.   E.  509. 

18.  Particular    acts     of      negligence. — 

Tregear   v.   Dry   Dock,    etc.,    R.    Co.    (N. 
Y.),   14  Abb.  Prac,  "N.  S.,  49. 

Plaintiff  got  on  an  elevated  railroad 
car,  which  was  so  crowded  that  he  could 
just  get  standing  room  on  the  platform. 
When  the  car  reached  the  next  station, 
plaintiff  got  off;  but,  before  the  car 
started,  he  went  on  the  platform  again, 
though  it  was  as  much  crowded  as  be- 
fore, and  was  injured  in  consequence  of 
its  crowded  condition.  Held,  that  plain- 
tiff was  chargeable  with  contributory- 
negligence.  Graham  v.  Manhattan  R.  Co., 
«  Misc.  Rep.  305,  28  N.  Y.  S.  739,  reversed 
in   149    N.   Y.   336,   43    N.    E.   917. 

19.  Merwin  v.  Manhattan  R.  Co.,  48 
Hun   608,   1   N.  Y.   S.   267. 

According  to  the  allegations  of  the  pe- 
tition, the  plaintiff  attempted  to  board  a 
passenger  train  of  the  defendant  com- 
pany at  a  station  in  the  state  of  Ten- 
nessee, near  the  Georgia  line.  The  plat- 
form of  the  car  was  crowded  with  pas- 
sengers, and  the  train  started  while  he 
was  still  on  the  steps  and  before  he  had  ' 
a  reasonable  opportunity  to  enter  the 
car.  In  this  position  he  was  carried  sev- 
eral hundred  feet.  The  train  was  running 
-with  rapidly  increasing  speed,  and  he  was 
trying  all  the  time  to  mount  the  steps 
and  enter  the  car,  but  before  he  could 
succeed,  a  sudden,  quick  jerk  and  swing 
of  the  train  caused  another  passenger 
^'to  fall  and  shove  against  petitioner, 
causing  petitioner  to  lose  his  balance  and 
fall  from  the  train,"  and  he  was  severely 
injured,  having  his  foot  crushed  by  the 
-wheels  of  the  train.  At  this  time  the 
-train  had  passed  from  the  state  of  Ten- 
nessee   into     Fannin      county,      Georgia. 


Held,  that  it  was  error  to  sustain  a  de- 
murrer upon  the  ground  that  the  superior 
court  of  Fannin  county  "had  no  jurisdic- 
tion of  the  matter  of  complaint,"  because 
there  was  no  act  of  negligence  alleged 
against  the  defendant  as  having  occurred 
in  said  county  that  would  authorize  any 
recovery  against  the  defendant.  Parris 
V.  Atlanta,  etc.,  R.  Co.,  128  Ga.  434,  57 
S.  E.  692. 

20.  Judgment  73  N.  Y.  1134,  67  App. 
Div.  615,  affirmed  in  Cattano  v.  Metro- 
politan St.  R.  Co.,  66  N.  E.  563,  173  N. 
Y.    565. 

21.  Failure  to  hold  to  car. — Kean  v. 
West  Chicago,  etc.,  R.  Co.,  75  111.  App. 
38;  North  Chicago  St.  R.  Co.  v.  Baur,  79 
111.  App.  121.  affirmed  in  53  N.  E.  568, 
179  111.  126,  45  L.  R.  A.  108;  Ginna  v. 
Second  Ave.   R.   Co.,   67   N.   Y.  596. 

The  fact  that  a  passenger,  while  stand- 
ing on  the  platform  of  a  street  car, 
leaned  against  the  rear  dashboard  with- 
out taking  any  hold  upon  it  for  support, 
does  not  operate  per  se  to  make  his  con- 
duct negligent.  North  Chicago  St.  R. 
Co.  V.  Baur,  79  111.  App.  121,  affirmed  in 
53  N.  E.  568,  179  111.  136,  45  E.  R.  A.  108. 

A  passenger  started  to  leave  a  crowded 
railway  train  during  its  stop  at  a  station, 
but  when  she  reached  the  platform,  hold- 
ing a  valise  in  one  hand  and  the  train  of 
her  dress  in  the  other,  the  train  had 
started;  and  the  brakeman,  on  being  in- 
formed that  she  desired  to  alight,  pulled 
the  bell  rope,  and  the  train  stopped  sud- 
denly, throwing  the  passenger  off  and 
injuring  her.  Held,  that  she  was  not 
guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  not  returning  to  the  car 
or  holding  to  the  railing,  but  that  the 
question  was  for  the  jury.  Smalley  v. 
Detroit,  etc.,  R.  Co.,  91  N.  W.  1027,  131 
Mich.  560. 
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self  to  the  danger  of  being  thrown  by  any  jolting  or  swaying  of  the  car,  but  did 
nothing  to  protect  himself,  and  did  not  even  look,  to  see  whether  there  was  any- 
thing from  which  he  could  obtain  support,  he  was  guilty  of  contributory  negli- 
gence.^^  A  railroad  company  is  not  liable  for  injuries  sustained  by  a  passenger 
who  goes  on  the  platform  of  the  car,  contrary  to  a  posted  notice  warning  him 
not  to  do  so,  and,  while  standing  there  without  holding  to  the  railing,  is  thrown 
off  by  the  starting  of  the  train. ^s  In  an  action  against  a  street-railway  company, 
where  it  appears  that  intestate  was  riding  on  the  rear  platform  of  one  of  de- 
fendant's cars,  and  fell  off,  and"  was  killed,  it  was  a  question  for  the  jury  whether 
intestate  was  negligent  in  riding  on  the  platform  without  laying  hold  of  the  car 
for  the  purpose  of  supporting  himself.-* 

Going  on  Platform  While  Train  Standing  at  Station. — Where  a  passen- 
ger, who  has  been  informed  that  the  train  will  stop  at  the  station  for  ten  or  fif- 
teen minutes,  goes  upon  the  platform  of  the  coach  to  greet  a  friend  while  the 
train  stops,  it  is  not  negligence. ^^ 

Going  on  Platform  While  Cars  Being  Coupled. — A  passenger,  notified 
that  the  car  he  was  on  was  to  be  cut  from  the  train,  started  forward,  and  as  he 
was  crossing  to  the  next  car  the  separation  took  place,  and  as  he  took  hold  of  the 
doornob  of  this  car  the  brakeman  called  out,  "Look  out!  Look  out!"  whereupon 
he,  acting  on  a  sudden  impulse  that  there  was  danger  in  front,  stepped  back,  and 
fell  between  the  cars.  Neither  the  want  of  time  to  get  to  the  forward  car  nor  the 
giving  of  the  signal  to  "look  out"  was  the  proximate  cause  of  the  accident,  but 
the  plaintiff's  own  act  in  stepping  back  from  a  position  of  safety;  and  hence  he 
could  not  recover.26  In  an  action  to  recover  for  a  personal  injury  caused  by  the 
plaintiff  being  thrown  from  the  platform  of  a  coach  by  the  jar  of  the  impact 
between  the  coach  and  a  train  which  the  defendant  company  was  coupling  there- 
with, the  defense  was  that  the  plaintiff  had  himself  caused  the  injury  by  stepping 
out  upon  the  platform  at  the  instant  of  the  impact,  an  instruction  based  upon 
the  doctrine  of  the  last  clear  chance  is  erroneous  where  the  evidence  shows  that 
the  defendant  had  no  opportunity  after  the  plaintiff's  act  to  avoid  the  injury.^'' 
Where  it  was  the  custom  to  permit  passengers  to  stand  on  the  rear  platform  of 
cars  which  were  closed  with  gates  apparently  securely  closed  and  fastened,  it 
was  not  the  duty  of  a  passenger  so  riding  to  critically  examine  the  fastenings, 
but  only  to  exercise  reasonable  care  to  protect  himself  from  injury,  and  where 
he  was  thrown  off  and  injured  by  reason  of  the  giving  way  of  the  gates  he  is 
not  chargeable  with  negligence  because  he  did  not  take  the  additional  precau- 
tion to  see  and  use  a  handhold. ^^ 

Going  on  Platform  after  Station  Announced. — The  only  act  attributed 

22.    Kiefer  v.  Brooklyn  Heights  R.  Co.,  thrown  off  by  a  jerk  of  the  car  occasioned 

97  N.  Y.  S.  841,  111  App.  Div.  404.  by  said  bad   condition   of  the   street,   was 

While    a    passenger    standing     on      the  guilty   of  such   contributory  negligence  as 

front  platform  of  a  street  car  is  not  guilty  precludes    a    recovery.      "Ward   v.    Central 

of   negligence    by    such     fact      alone,      he  Park,    etc.,    R.    Co.,    33    N.    Y.    Super.    Ct. 

nevertheless    owes    to    the    carrier    some  392,    42    How.    Prac.    289,    11    Abb.    Prac, 

precaution,    either    by     the      manner      of  N.    S.,   411. 

standing    or    by    grasping    some    support,  23.    Malcom  v.   Richmond,   etc.,   R.   Co., 

to    guard    against   losing   his    balance    by  106  N.   C.  63,  11  S.  E.  187. 
any    sudden    motion    of    the    car.     Depew  24.     Matz   v.    St.    Paul    City    R.    Co      52 

V.  New  York  City  R.  Co.,  98  N.  Y.  S.  276,  Minn.   159,   53   N.   W.   1071. 
112    App.    Div.    260.  25.    While   train  standing  at   station. — 

A   passenger    of    a    street    railroad    car  Southern  R.  Co.  v.  Smith,  95  Va.  187,  28 

who    stood    upon    the    very    edge    of    the  S.   E.   173. 

platform,    without    holding    on     to      any-  26.     While    cars    being    coupled. — Butts 

thing,    and    with    knowledge    of    the    bad  v.    Cleveland,    etc.,    R.    Co.,    110    Fed.    329, 

condition   of  the   street   car  track,   caused  49  C.   C.  A.  69. 

by  accumulation  of  ice  and  snow,  and  he  27.     Baltimore,   etc.,   R.    Co.  v.   Lee,   106 

maintained   the   position   after   an   oppor-  Va.  32,  55  S.  E.  1. 

tunity   had   been    given   him   to    exchange  28.    Cincinnati  Tract.  Co.  v.   Leach,   169 

it  for  a  place   of  comparative   safety,  till  Fed.  549,  95  C.  C.  A.  47. 
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to  the  carrier  being  the  announcement  by  its  conductor,  as  the  train  approached 
a  station,  of  the  name  of  the  station,  and  that  change  of  cars  was  to  be  made, 
there  is  no  neghgence  on  its  part,  and  no  Hability  for  injury  to  the  passenger, 
who,  going  onto  the  steps  of  the  car  while  it  was  in  motion,  fell  therefrom,  even 
though  she  was  careful. ^^  There  can  be  no  recovery  in  an  action  by  a  passen- 
ger for  personal  injuries  where  it  appears  that  upon  the  announcement  of  his 
station  by  the  conductor  when  the  train  was  within  three  or  four  hundred  yards 
thereof,  the  passenger  attempted  to  follow  the  conductor  upon  the  platform  of 
the  next  car  while  the  train  was  moving  rapidly  and,  in  trying  to  catch  the 
railing,  was  thrown  from  the  platform  by  the  motion  of  the  car,  as  his  injury 
was  caused  by  his  own  negligence  and  could  have  been  avoided,  even  though 
there  was  negligence  on  the  part  of  the  company's  agents,  by  the  exercise  of 
ordinary  car  and  diligence  on  the  part  of  the  passenger.  In  such  a  case  the 
mere  announcement  of  the  station  which  the  train  was  approaching,  can  not  be 
construed  as  an  act  of  negligence  on  the  part  of  the  company  but  was  merely 
a  customary  warning  to  the  passengers.^'' 

Assuming  Dangerous  Position  on  Platform. — A  passenger  who  rides  on 
the  rail  of  the  front  platform  of  a  street  car,  though  at  the  driver's  invitation, 
is  guihy  of  contributory  negligence.^i  A  passenger  on  a  street  car,  who,  when 
there  is  plenty  of  room  inside,  without  any  invitation,  goes  on  the  platform, 
and  there  occupies  the  driver's  stool,  which  is  high,  and  without  arms  or  other 
protection,  is  negligent;  so  that  recovery  can  not  be  had  for  his  death,  occa- 
sioned by  his  being  thrown  off  the  car  when  it  was  driven  rapidly  onto  a 
switch.32  ^  passenger  on  an  excursion  train,  who  seats  himself  on  the  rear 
end  of  an  open  car,  on  a  railing  with  his  feet  elevated  by  being  placed  on  the 
seat  directly  in  front  of  him,  and  with  no  possible  opportunity  of  protecting 
himself  in  case  of  a  sudden  jolt  of  the  car,  when  he  might  have  found  a  safe 
seat  in  an  adjoining  car  or  stood  up  in  the  car  in  question,  is  guilty  of  con- 
tributory negligence  as  a  matter  of  law;  and,  in  an  action  for  his  death,  caused 
by  falling  from  his  seat  while  the  train  was  in  motion,  it  is  error  to  submit  the 
question  of  contributory  negligence  to  the  jury.^^  In  an  action  against  a  street 
railroad  for  personal  injuries  received  by  a  passenger  from  being  struck  on 
the  arm  by  the  brake  handle  while  riding  on  the  front  platform  of  a  car,  the 
measurement  of  the  platform  showed  that  plaintiff  had  ample  room  to  keep 
out  of  the  way  of  the  brake  handle.  He  knew  the  handle  was  there,  that  the 
signal  had  been  given  for  the  car  to  start,  and  knew  the  brake  handle  would 
immediately  begin  to  revolve,  but  placed  his  arm  within  its  radius.  It  was  held 
that  plaintiff  was  injured  through  his  own  negligence  by  having  placed  his  arm 
in  a  place  of  known  danger.^* 

Sitting  on  Platform. — A  passenger,  while  sitting  upon  the  platform  of  a 
street-railway  car,  with  his  feet  on  the  step,  against  the  remonstrance  of  the 
driver,  who  told  him  that  his  position  was  unsate  and  against  the  rules  of  the 
company,  notices  to  that  effect  also  being  posted  up  within  view  of  plaintiff, 
fell,  and  sustained  injuries,  has  no  cause  of  action  against  the  company.^^ 

Limb  or  Other  Part  of  Body  Protruding  from  Platform. — Whether  a 
passenger  on  an  open  electric  street  car,  who,  leaving  his  seat,  went  to  the  plat- 
form where  the  conductor  was  standing,  and,  for  the  purpose  of  observing  a 
fire,  projected  his  head  beyond  the  side  of  the  car,  so  that  he  was  struck  by  a 

29.  Going   on   platform    after     station  32.     Mann    v.    Philadelphia    Tract.    Co., 
announced. — Payne   v.    Nashville,    etc.,   R.       175  Pa.  122,  34  Atl.  572. 

Co.,   106  Tenn.   167,   61   S.  W.  86.  33.    Jackson  v.    Crilly,   16   Colo.   103,  26 

30.  Blitch   V.    Central   Railroad,   76    Ga.       Pac.   331. 

333.  34.     Brewer   v.    St.    Louis    Transit    Co., 

31.  Assuming    dangerous    position    on  105  Mo.  App.  503,  79  S.  W.  1021. 
platform. — Downey  v.   Hendrie,   46    Mich.  35.      Sitting      on     platform. — Wills     i'- 
498,  9  N.  W.  828,  41  Am.  Rep.  177.  Lynn,  etc.,   R.   Co.,   129  Mass.   351. 
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tree,  was  guilty  of  contributory  negligence,  is  a  question  for  the  jury.^^  Where 
a  person  stands  on  the  front  platform  of  a  street  car  moving  four  miles  an  hour, 
with  one  foot  on  the  lower  step  and  his  hands  on  the  rails  of  the  car  and  dasher, 
facing  the  platform,  a  momentary  or  casual  leaning  out,  such  as  would  be  in- 
cident to  an  effort  to  secure  a  safer  or  a  more  comfortable  position,  will  not, 
as  a  matter  of  law,  preclude  him  from  recovery  for  an  injury  caused  by  strik- 
ing his  head  against  a  post  standing  within  three  feet  of  the  traclc^f 

§  2753.  Platform  of  Particular  Car.— Platform  of  Eailroad  Train.— 

A  traveler  by  railroad  can  not  maintain  an  action  against  a  railroad  company 
to  recover  damages  for  a  personal  injury  sustained  by  him  in  consequence  of 
his  voluntarily  and  unnecessarily  standing  upon  the  platform  of  a  passenger 
car,  while  the  train  is  in  motion.^^  A  passenger  is  not  guilty  of  contributory 
negligence  as  matter  of  law  in  merely  riding  on  a  platform  of  a  vestibuled  train ; 
but  whether  he  was  guilty  of  contributory  negligence  is  for  the  jury,  there  be- 
ing evidence  that  as  the  train  approached  a  city,  at  midnight,  the  porter  for 
his  own  convenience  placed  a  box  on  the  car  platform  just  to  the  side  of  the 
passageway  between  two  cars,  opened  the  trapdoor  over  the  steps,  and  threw 
open  the  vestibuled  door,  and  that  the  passenger,  not  knowing  thereof,  went 
on  the  platform  and  stumbled  over  the  box,  out  of  the  vestibuled  door.^^ 

Platform  of  Passenger  Train. — One  who  remains  on  the  platform  of  a 
train  about  to  move  or  which  is  in  motion,  although  it  is  a  regular  passenger 
train,  is,  in  the  absence  of  explanatory  circumstances,  guilty  of  such  negligence 
as  will  bar  a  recovery. ^^'^ 

Platform  of  Express  Car. — A  person  who  goes  upon  the  front  platform  of 
an  express  car,  knowing  that  it  is  under  the  exclusive  control  of  the  express 
company,  assumes  the  hazards  incident  to  the  ordinary  operation  of  the  train.*" 

Platform  of  Street  Car. — The  law  of  negligence,  or  rather  of  contributory 
negligence,  of  one  riding  upon  a  platform  of  a  street  railroad  car,  is  not  the 
same  as  of  one  riding  upon  the  platform  of  a  steam  railroad  car.*i 

Platform,  of  Interurban  Car. — While  interurban  electric  railroads  are  sub- 
ject to  the  same  regulation  as  street  railroads,  the  law  of  negligence  governing 
the  standing  on  a  platform  of  a  moving  street  car  in  a  city  is  not  applicable  in 
the  case  of  one  standing  on  such  platform  of  a  moving  interurban  car  in  the 
country.*^  The  law  of  negligence  governing  the  standing  on  a  platform  of  an 
interurban  car  outside  of  a  city  is  the  same  as  in  the  case  of  steam  cars,  and 
where  a  rule  pi-ohibits  passengers  from  standing  on  the  platform,  and  on  re- 
quest they  refuse  to  enter  the  car,  there  being  vacant  seats,  they  remain  on  the 
platform  at  their  own  risk.*^  The  platform  of  an  interurban  electric  car  is  not 
obviously  designed  as  a  place  for  passengers  in  transit  and  a  passenger  injured 
by  a  falling  trolley  pole  while  standing  on  the  back  platform  of  a  car  in  the 
open  country  is  guilty  of  contributory  negligence.  The  injury  is  the  result  of 
a  peril  peculiarily  incident  to  the  exposed  position.** 

§  2754.  Where  Riding  in  Interior  Would  Have  Avoided  Injury.^ — Where 
a  passenger  rode  on  the  front  platform  of  an  electric  car,  though  he  knew  there 
was  a  sign  on  the  car  notifying  passengers  that  if  they  rode  on  the  platform 

36.  Limb  or  other  part  of  body  pro-  Louisville,  etc.,  R.  Co.  v.  Bisch,  as  N.  E. 
truding   from  platform. — Sias   v.    Roches-      662,   120  Ind.   549. 

ter  R.  Co.,  92  Hun  140,  36  N.  Y.   S.  378,  40.     Platform    of     express      car.— Ohio', 

71  N.  Y.   St.   Rep.  148.  etc.,  R.   Co.  v.  Allender,  47  111.  App.  484. 

37.  Cummings  v.  Worcester,  etc.,  St.  ^l-  Platform  of  street  car.— Cincinnati, 
R.  Co.,  166  Mass.  320, -44  N.  E.  126.  etc.,   R.  Co    z-.  Lohe,  68  O.  St.  101,  67  N. 

38.  Platform    of    particular    car.— Cin-       ^'J^^'p'^ilJlV^'  ^f  1^Lr„,K,„        .      n- 

■ .:    „.„     T3     r>„    f^    T  „!,„    a  r\    n    n  ^2-     Plattorm    oi    interurban    car. — Cm 

cmnati,  etc.,  R.   Co.  v.  Lohe,  6  O.  C.   C,       ,:„,:„„.,.;    ot.     r    r^    „    r  „i,„    «^   m    w 


w%     li;    17  97  (^  C    n    ili  \^r^;A\l      Cincinnati,  etc.,   R.  Co.  v.  Lohe,  67   N.   E. 
N.  S.,  144,  17-27  O.C^D.  138,  affirmed  m       ^g^^   gg   q_   St.   101,  67  L.   R.   A.   637. 

43.    Cincinnati,  etc.,   R.   Co.  v.  Lohe,  67 


73    O'.   St.   343,   78   N.   E.   1121. 
39.     Johnson    v.    Yazoo,    etc.,     R.      Co.       n."E.  TeiTes' o".'  St'loT,'  6~7"l. 'r7  Ar'esV. 


(Miss.),  47  So.  785.  44.     Eller    v.    Dayton, '  etc.,    Tract.'  Co.', 

39a.    Platform    of     passenger     train.—      15   O.   D.  iN.   P.  308. 
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they  did  so  at  their  own  risk,  and  though  there  was  room  in  the  car,  he  is  not  en- 
titled to  recover  for  injuries  which  would  not  have  occurred  if  he  had  ridden  in 
the  car,  though  his  fare  was  collected  and  he  was  not  warned  of  the  danger.*^ 
Where  intestate,  at  the  time  the  train  on  which  he  was  a  passenger  ran  into  a 
washout,  was  riding  from  his  own  choice  on  a  car  platform  which  was  not  vesti- 
buled,  and  there  was  ample  opportunity  for  him  to  have  occupied  a  seat  in  the 
car,  and  it  was  in  the  nighttime,  and  a  severe  rainstorm  was  either  in  progress 
or  had  very  recently  occurred,  and  the  train  was  running  very  fast,  and  no  one 
inside  the  car  was  killed,  he  was  not,  as  a  matter  of  law,  guilty  of  want  of  or- 
dinary care  contributory  to  his  own  death. *^  The  deceased  was  ordered  into  the 
car  by  the  conductor,  and  requested  to  go  in  by  the  assistant  conductor ;  there  were 
vacant  seats  inside;  a  sign  was  up,  "Passengers  Not  Allowed  on  the  Platform;" 
and  yet  he  remained  on  the  platform  because  he  wanted  to  smoke  a  cigar.  He  re- 
mained there  at  his  peril ;  and  even  though  the  company  may  have  been  negli- 
gent in  not  preventing  the  derailment,  he  was  also  negligent  in  standing  upon 
the  platform.  Those  inside  the  car  escaped  without  injury,  and  if  he  had  gone 
inside  when  ordered  to  do  so,  the  presumption  is  that  he,  too,  would  have  es- 
caped. It  is  a  case  where  it  reqiured  the  negligence  of  both  himself  and  the 
company  to  bring  about  the  disaster;  and  where  the  injury  is  brought  about  by 
the  combined  negligence  of  both,  both  are  without  remedy.*'^  One  who  is  in- 
jured in  railroad  accident  is  not  chargeable  with  contributory  negligence  be- 
cause he  was,  at  the  time,  riding  on  the  platform  of  a  car,  if  he  would  have 
been  equally  injured  had  he  been  inside  the  car.*^  But  it  has  been  held  that 
it  is  negligence  per  se  for  a  passenger  to  remain  on  the  platform  of  a  moving 
trolley  car,  where  there  are  vacant  seats  inside  the  car,  though  the  injury  to  the 
passenger  was  caused  by  a  collision,  and  he  might  have  been  injured  had  he 
been  inside  the  car.*^  Where  two  passengers  left  their  seats  and  stood  on  the 
platform  of  the  car  smoking,  although  warned  of  the  danger,  the  train  broke 
through  a  trestle,  and  these  two  passengers  and  a  man  in  the  baggage  car  were 
alone  injured  out  of  a  hundred  passengers;  they  could  not  recover  from  the 
company,  sf* 

§  2755.  Where  Carrier  Could  Have  Avoided  Injury.— Even  though  a 
passenger  was  guilty  of  contributory  negligence  in  riding  upon  the  platform  of 
a  street-railway  car,  yet  wher«  the  railway  company  could  have,  by  exercise 
of  ordinary  care,  prevented  injury  to  her,  it  is  liable  for  failure  to  use  such 
care.si     In  an  action  for  damages  against  a  horse-railway  company  for  an  in- 

45.  Where  riding  in  interior  would  tender  of  the  engine,  when  he  was  killed 
have  avoided  injury. — Pike  v.  Boston  in  a  slight  collision.  No  other  persons 
Elevated  R.  Co.,  78  N.  E.  497,  192  Mass.  were  injured  or  thrown  down.  Held, 
"iSS.  that   he  was   guilty  of  negligence   defeat- 

46.  Miller  v.  Chicago,  etc.,  R.  Co.,  115  ing  a  recovery.  Chicago,  etc.,  R.  Co.  v. 
N.   W.   794,   135   Wis.   247,   17   L.   R.  A.,   N.  Rielly,    40    111.    App.    416. 

S-    158  50.     Memphis,   etc.,    R.    Co.   v.    Salinger, 

47.  Coal   Co.  V.   Estievenard,   53   O.   St.       46   Ark.   538. 

43,   40   X.    E.   725,   and   cases   there   cited.  51.    Where  carrier   could  have  avoided 

Cincinnati,    etc.,    R.    Co.    v.    Lohe,    68    O.  injury. — Metropolitan    R.     Co.    v.    Snash- 

St.  101,  67  X.  E.  161,  67  L.  R.  A.  637.  all,   3   App.   D.   C.   420,   22  Wash.   L.   Rep. 

48.  Kansas,    etc.,    R.    Co.   ■;:'.    White,  -67  377. 

Fed.  481,  14  C.  C.  A.  483;  Cincinnati,  etc.,  Plaintiff  occupied  a  seat  in  defendant's 

R.    Co.    c'    Lohe,   6   O.    C.    C,   X.   S.,   144,  horse  car.     The  car  became  full,  plaintifi 

17-27  O.  C.  D.  138.  gave  up   his   seat  to  a  woman,  and  went 

49.  Thane  v.  Scranton  Tract.  Co.,  43  upon  the  front  platform,  which  was 
Atl.  136,  191  Pa.  249,  71  Am.  St.  Rep.  guarded  by  a  railing  three  feet  high.  The 
'''67.  car  ran   off  the  track.     The   driver  asked 

Xotwithstanding  there  were  plenty  of  those  upon  the  front  platform  to  get  off, 
vacant  seats  in  defendant's  cars,  plain-  and  assist  him  in  getting  it  on  again. 
tiff's  intestate,  a  passenger  on  the  train.  Plaintiff  got  off  accordingly,  and  in  try- 
was  riding  either  upon  the  steps  of  the  ing  to  climb  over  the  railing  to  get  on 
forward  passenger  car  or  upon  the  cop-  again  the  driver  suddenly  started  his  car, 
ing  or  footboard  at  the  rear  end  of  the  throwing  plaintiff  to  the  ground,  and  in- 


2191  CONTRIBUTORY    NEGI,IGENCE.  §§    2755-2757 

jury  caused  to  a  passenger  by  falling  from  the  platform  of  the  car,  and  the 
passing  of  the  wheel  over  his  leg,  an  instruction  to  the  jury  that,  "although 
the  plaintiff  was  guilty  of  such  carelessness  or  negligence  as  contributed  to  and 
brought  about  the  injury  by  falling  off,  yet  if  the  car  was  stopped,  and  after- 
wards the  driver  negligently,  unskillfully,  or  recklessly  started  the  car,  and  ran 
over  the  plaintiff's  leg,  when,  but  for  such  starting,  he  might  have  been  rescued 
without  further  injury,  then  the  company  was  hable  for  such  injury,"  is  cor- 
rect.52 

§  2756.  Children  and  Intoxicated  Persons. — If  a  boy  passenger  on  a 
railway  train  had  intelligence  enough  to  understand  that  it  was  more  dangerous 
to  ride  on  a  car  platform  than  inside  the  car,  no  duty  devolved  upon  the  com- 
pany to  prevent  him  from  so  riding."^  A  boy  nine  years  old  was  prima  facie 
negligent  in  riding  seated  on  the  front  platform  of  a  street  car.^*  Though  a 
street  railway  company  is  not  liable  to  a  person  of  suitable  age  and  discretion, 
who,  on  being  warned  of  the  danger  of  riding  on  the  front  platform  of  the  car 
did  so,  yet,  in  case  of  a  child  lacking  such  discretion  and  to  whom  negligence 
can  not  be  imputed,  it  is  the  duty  of  the  officers  of  the  company  not  to  stop  with 
a  warning,  but  to  compel  the  child  to  occupy  a  proper  place  in  the  car.^^ 
Where  an  intoxicated  passenger  refused  to  go  into  the  car  after  being  re- 
quested to  do  so  by  the  conductor,  but  remains  on  the  platform,  from  which  he 
afterwards  falls,  he  can  not  recover  for  the  injury. ^^  Where  a  carrier  failed 
to  warn  an  intoxicated  passenger  of  the  danger  incident  to  his  going  onto 
the  platform  of  the  car  while  the  train  was  in  motion,  though  the  carrier's 
servant  had  knowledge  of  the  passenger's  intention  to  do  so,  the  carrier  could 
not  defend  an  action  for  injuries  sustained  by  the  passenger  falling  from 
such  platform  on  the  ground  of  his  contributory  negligence. ^'^  In  an  action 
against  a  street-railroad  company  for  personal  injuries  occasioned  by  plain- 
tiff's being  thrown  from  a  car,  the  evidence  was  that  plaintiff  at  the  time  was 
drunk;  that  he  had  no  recollection  of  boarding  the  car,  or  of  any  of  the 
facts  connected  with  the  accident;  and  that  he  first  came  to  a  realization  of 
his  injuries  at  the  hospital.  Shortly  before  the  accident  he  was  standing  on 
the  front  platform,  with  his  hands  on  the  guard  rial,  and  his  body  swaying 
back  and  forth.  The  rate  of  speed  was  moderate,  and,  although  the  up  and 
down  motion  of  the  car  was  such  at  the  time  the  plaintiff  was  thrown  off  as 
to  throw  another  passenger  towards  the  driver,  there  was  no  evidence  of  any 
defect  in  the  rails  or  the  roadbed.  The  court  properly  directed  a  verdict  for 
defendant.^^ 

§§  2757-2763.  Riding  on  Step  or  Footboard— §  2757.  In  General.— 

A  passenger  who  rides  on  the  running  board  of  a  summer  car,  when  there  is 
room  for  him  to  stand  within  the  body  of  the  car,  is  guilty  of  contributory 

juring  him.  Notices  were  posted  on  the  whether  plaintiff  was  of  such  immature 
car  forbidding  passengers  to  ride  upon  years  and  so  wanting  in  intelligence  that 
the  front  platform.  Held  that  defendant  he  could  not  appreciate  the  danger  of 
was  liable  if  the  driver,  by  the  use  of  riding  on  the  front  platform  was  for  the 
proper  care,  might  have  seen  plaintiff's  jury.  Denison,  etc.,  R.  Co.  v.  Carter  (Tex. 
position,  and  thereby  have  avoided  the  Civ.  App.),  79  S.  W.  320,  judgment  re- 
injury. People's  Pass.  R.  Co.  v.  Green,  versed  in  82  S.  W.  782,  98  Tex.  196  107 
56   Md.   84.  Am.   St.   Rep.   626. 

52.     McKeon    v.    Citizens'    R.    Co.,    42  55.    East  Saginaw  City  R.  Co.  v.  Bohn, 

Mo.   79.  37  Mich.  503. 

63.     Children    and   intoxicated    persons.  56.     Fisher   v.    West    Virginia,    etc      R. 

—Walling    V.    Trinity,    etc.,    R.    Co.,    106  Co.,   39   W.   Va.   366,   19   S.   E.   578,   23   E. 

S.  W.  417,  48  Tex.  Civ.  App.  35.  R.   A.   758. 

54.    Solomop   V.   Central   Park,   etc.,    R.  57.    Pox  v.  Michigan  Cent.   R.  Co.,  101 

Co.,  31  N.  Y.  Super.  Ct.  298.  N.    W.    6S4,    138    Mich.    433,    68    E.    R.    A. 

In   an  action   for  injuries   to   a  boy   ten  336. 

years  of  age,  allowed  to  ride  on  the  front  58.    Holland  v.  West  End,  etc.,   R.  Co., 

platform       of       defendant's      street      car,  155   Mass.  387,   29   N.   E.   622. 
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negligence. ^8  One  riding  on  the  running  board  of  a  summer  car,  outside 
of  a  lowered  bar  is  negligent  per  se,  and  can  not  recover  for  injuries  received 
v/bether  he  could  have  got  a  safer  position  or  not.^**  Where  a  passenger  on 
a  crowded  electric  car  sat  on  the  floor  between  the  seats  with  his  feet  on  the 
lunning  board  and  fell  off  while  the  car  was  rounding  a  curve,  it  was  not  error 
to  direct  a  verdict  for  defendant.*^  In  an  action  against  a  street  railway  com- 
pany by  a  passenger  to  recover  damages  for  personal  injuries,  it  appeared  from 
the  plaintiff's  own  testimony  that  he  stepped  down  upon  the  alighting  step 
of  a  summer  car,  and,  with  his  cane  in  his  left  hand,  grasped  the  stanchion  of 
the  car  in  order  to  steady  himself  upon  the  step.  He  turned  himself  about 
to  catch  the  stanchion  with  his  right  hand  in  order  to  give  himself  support 
in  re-entering  the  car,  which  had  not  stopped  as  he  had  expected.  Instead 
of  catchng  the  stanchion  he  caught  hold  of  his  cane,'  which  gave  him  no  sup- 
port, and  he  was  precipitated  into  the  street  and  injured.  A  nonsuit  was 
i-.'roperly  entered.®^ 

Negligence  Per  Se. — The  question  of  the  negligence  of  a  passenger  on 
an  electric  street  car  in  leaving  his  seat  and  stepping  onto  the  footboard  while 
the  car  was  still  in  motion  was  one  of  fact  for  the  jury.®^ 


59.    Riding  on  step  or  footboard. — New 

York. — Ward  v.  International  R.  Co.,  306 
N.  Y.  83,  99  N.  E.  362,  Ann.  Cas.  1914a, 
1170. 

Pennsylvania. — Ramsay  v.  Pottstown  & 
R.  St.  R.  Co.,  35  Pa.  Super.  Ct.  598;  Rice 
V.  Philadelphia  Rapid  Transit  Co.,  63 
Atl.  419,  214  Pa.  147,  113  Am.  St.  Rep. 
738;  Burns  v.  Johnstown  Pass.  R.  Co., 
62  Atl.  564,  213  Pa.  143,  3  L.  R.  A.,  N. 
S.,  1191 ;  Bainbridge  v.  Union  Tract.  Co., 
55   Atl.   836,  306   Pa.   71. 

West  Virginia. — Norvell  v.  Kanawha, 
etc.,  R.  Co.,  67  W.  Va.  467,  68  S.  E.  388, 
29   L.   R.   A.,    N.   S.,   335. 

If  standing  on  the  footboard  of  a  street 
car  is  an  act  of  carelessness  on  the  part 
of  a  passenger,  or  there  is  a  failure  to 
exercise  such  care  as  persons  of  ordinary- 
prudence  would  .exercise  in  the  same 
position,  the  passenger  can  not  recover 
for  injuries.  Math  v.  Chicago  City  R. 
Co.,    90    N.    E.    235,    343    111.    114. 

A  passenger  who  rides  on  a  side  step 
of  a  summer  car  when  it  is  reasonably 
practicable  for  him  to  go  inside  the  car 
assumes  all  the  risks  of  his  position,  and 
in  all  cases  he  assumes  the  risk  incident 
to  the  usual  swaying  and  jolting  of  the 
car  and  from  collision  with  passing  ve- 
hicles and  obstructions  of  whatever  na- 
ture which  unexpectedly  appear.  These 
are  dangers  which  can  not  be  guarded 
against  by  the  careful  and  prudent  man- 
agement of  the  car.  Wood  v.  Chester 
Tract.  Co.,  36  Pa.  Super.  Ct.  483. 

A  street  car  passenger  riding  upon  the 
running  board  must  exercise  a  care  rea- 
sonable and  commensurate  with  the  dan- 
ger of  his  position  to  shield  himself  from 
the  results  even  of  exceptional  risks. 
Ward  V.  International  R.  Co.,  99  N.  E. 
263,  366  N.  Y.  83,  Ann.   Cas.  1914A,  1170. 

While  rounding  curve. — Where  the 
speed  of  a  street  car,  running  at  ten  or 
twelve  miles  an  hour  as  it  struck  a  curve 
in  the  track,  did  not  endanger  the  safety 
of  passengers  remaining  in  the  seats  pro- 


vided for  them,  the  act  of  a  passenger  in 
getting  on  the  running  board,  when  the 
car  maintained  that  speed  before  and  as 
it  struck  the  curve,  the  existence  of 
which  he  knew,  was  negligence  as  a  mat- 
ter of  law,  precluding  a  recovery  for  his 
injuries  by  being  thrown  from  the  car. 
Maercker  v.  Brooklyn  Heights  R.  Co., 
132  N.   Y.   S.   87,   137   App.   Div.   49. 

Injury  to  -employee. — Where  plajintift 
had  been  employed  by  the  defendant  as 
a  conductor,  and  was  familiar  with  the 
conditions  of  a  narrow  street,  through 
which  the  cars  ran,  it  was  negligence 
for  him  to  stand  upon  the  running  board 
of  the  car  in  such  a  manner  that  he  could 
be  struck  by  the  pole  of  a  cart  standing 
between  the  curb  and  the  track.  Heshion 
V.  Boston  Elevated  R.  Co.,  94  N.  E.  390, 
208   Mass.   117. 

60.  Harding  v.  Philadelphia  Rapid 
Transit  Co.,  66  Atl.  151,  317  Pa.  69,  10 
L.  R.  A.,  N.  S.,  352. 

61.  Wenzel  v.  City,  etc.,  R.  Co.,  64  W. 
Va.  310,  61  S.  E.  1001. 

A  passenger  seated  on  the  platform  of 
a  car  with  one  foot  oh  the  bottom,  step 
and  the  other  leg  straight  out,  there  be- 
ing seats  in  the  car,  is  negligent  as  a 
matter  of  law.  Wagner  v.  Atlantic,  etc., 
R.  Co.  (N.  C),  61  S.  E.  171. 

62.  Kracker  v.  Philadelphia  Rapid 
Transit   Co.,   34  Pa.   Super.   Ct.   10. 

63.  Negligence  per  se. — Denver  Tram- 
way Co.  V.  Reid,  22  Colo.  349,  45  Pac. 
378. 

It  is  not  negligence  per  se  for  a  pas- 
senger on  a  street  car  to  stand  on  the 
step  of  the  car,  outside  of  a  gate  placed 
between  the  step  and  the  platform,  at  the 
express  or  implied  invitation  of  the 
driver;  the  danger  not  being  so  obvious 
that  it  can  be  said  that  a  reasonable  man 
would  disobey  the  invitation.  Seymour 
■0.  Citizens'  R.  Co.,  114  Mo.  266,  21  S. 
W.   739. 

The  defendant's  sleigh  was  provided 
with  wide  footboards  on  the  sides,  upon 
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Rules  of  Carrier. — A  street  car  conductor  can  not  waive  a  rule  prohibiting 
persons  from  riding  on  a  running  board.'^*  Where  a  passenger  on  a  street 
car,  while  riding  on  the  running  board,  was  injured  by  being  struck  by  another 
car  passing  on  another  track,  in  an  action  by  him  for  the  injuries  an  instruc- 
tion that  if  plaintiff's  injuries  were  due  to  his  violation  of  the  rules  of  the  de- 
fendant, and  if  a  guard  rail  was  placed  on  the  car,  so  that  passengers  were 
warned  not  to  stand  on  the  running  board,  and  plaintiff  ignored  the  presence 
of  the  guard  rail,  he  could  not  recover,  even  though  the  conductor  permitted 
him  to  stand  on  the  running  board,  was  properly  refused,  in  that  it  omitted 
to  inform  the  jury  that  notice  of  the  existence  of  the  rules  must  be  shown 
before  plaintiff  could  be  bound  by  them.®^ 

With  Consent  of  Employee. — Where  a  passenger  rides  on  the  step  of  the 
front  platform  of  a  crowded  street  car,  with  the  assent  of  the  conductor,  he 
is  obliged  to  exercise  only  ordinary  and  reasonable  care  for  his  safety,^^  and 
may  assvime  that  reasonable  precaution  will  be  taken  for  his  protection. ^'^ 

§  2758.  Where  Car  Crowded. — It  is  not  negligence  for  a  passenger  to 
ride  on  the  running  board  of  a  street  car,  where  the  car  is  full,  and  he  can 
not  get  inside.^^ 


which  passengers  usually  rode  when  the 
seats  were  occupied.  They  were  received 
to  ride  thus,  and  their  fares  collected 
without  objection.  No  seat  being  ac- 
cessible to  plaintiff,  while  riding  on  the 
footboard  he  was  injured  by  a  collision 
with  another  sleigh,  and  brought  an  ac- 
tion to  recover  damages  therefor.  Held, 
that  his  riding  in  such  a  manner  was  not 
negligence  in  itself,  but  that  the  ques- 
tion of  contributory  negligence  was  one 
of  fact  for  a  jury.  Spooner  v.  Brooklyn 
City  R.  Co.,  54  N.  Y.  230,  13  Am.  Rep. 
570,  reversing  31  Barb.  419,  36  Barb.  317. 

64.  Rules  of  carrier. — Twiss  v.  Boston 
Elevated  R.  Co.,  208  Mass.  108,  94  N.  E. 
253,   33  L.   R.  A.,    N.   S.,  73S. 

65.  Ft.  Wayne  Tract.  Co.  v.  Harden- 
dorf,   73    N.    E.   593,   164   Ind.   403. 

66.  With  consent  of  employee.- — Ger- 
mantown  Pass.  R.  Co.  v.  Walling,  97  Pa. 
55,   39   Am.    Rep.   796. 

67.  One  received  as  a  passenger  on  an 
open  electric  street  car,  when  it  is  so  full 
he  can  not  go  inside  or  on  the  platform, 
and  who  stands  on  the  side  step  with  the 
knowledge  and  assent  of  the  conductor, 
may  assume  that  reasonable  precautions 
will  be  taken  to  protect  him  from  dan- 
gers that  can  be  readily  seen  and  guarded 
against.  Bumbear  v.  United  Tract.  Co., 
47   Atl.   961,    198    Pa.    198. 

In  an  action  against  a  street  railway 
company  for  personal  injuries  it  ap- 
peared that  the  plaintiff  boarded  one  of 
the  defendant's  cars,  and  was  standing 
upon  the  step  of  the  front  platform,  when 
he  was  struck  by  a  horse  and  cart,  re- 
ceiving the  injury  complained  of.  The 
car  and  platform  were  full  of  passen- 
gers, but  had  stopped  to  take  on  plain- 
tiff, and  the  conductor  had  called  for  and 
received  his  fare.  Held,  that  the  facts 
warranted  the  jury  in  finding  that  the 
plaintiff  had  been  invited  by  those  in 
charge   of  the   car  to   ride  where  he   did, 


with  the  implied  assurance  that  it  was  a 
safe  and  suitable  place.  Clark  v.  Eighth 
Ave.  R.  Co.,  36  N.  Y.  135,  34  How.  Prac. 
315,  93  Am.  Dec.  495,  affirming  32  Barb. 
657. 

68.  Where  car  crowded. —  California. — 
Babcock  v.  Los  Angeles  Tract,  Co.,  60 
Pac.   780,   128   Cal.   173. 

Illinois. — Math  v.  Chicago  City  R.  Co., 
90   N.   E.   235,   243    111.   114. 

Michigan. — Pomaski  v.  Grant,  78  N.  W. 
891,    119   Mich.    675. 

New  York. — Brainard  v.  Nassau  Elect. 
R.  Co.,  61  IN.  Y.  S.  74,  44  App.  Div.  613; 
Sheeron  v.  Coney  Island,  etc.,  R.  Co.,  79 
N.  Y.  S.  753,  78  App.  Div.  476;  Bruno  v. 
Brooklyn  City  R.  Co.,  5  Misc.  Rep.  327, 
35  N.  Y.  S.  507,  55  N.  Y.  St.  Rep.  215; 
Horan  v.  Rockwell,  96  N.  Y.  S.  973,  110 
App.    Div.    533. 

Oregon. — Anderson  v.  City,  etc.,  R.  Co., 
71   Pac.   659,  43   Ore.  505. 

Rhode  Island. — Verrone  v.  Rhode  Is- 
land Suburban  R.  Co.,  27  R.  I.  370,  63 
Atl.  513,  114  Am.  St.  Rep.  41. 

It  is  not  negligence  as  matter  of  law 
for  a  passenger  to  stand  on  the  running 
board  of  a  street  car,  the  seats  being 
filled.  Indianapolis,  etc.,  R.  Co.  v.  Haver- 
stick,  74  N.  E.  34,  35  Ind.  App.  381,  111 
Am.  St.  Rep.  163. 

It  is  not  contributory  negligence,  as  a 
matter  of  law,  for  a  passenger  to  ride  on 
the  steps  of  a  street  car,  where  it  was 
so  crowded  that  he  could  not  get  into 
the  car  or  on  the  platform,  and  the  con- 
ductor permitted  him  to  ride  on  the 
steps.  McGrath  v.  Brooklyn,  etc.,  R.  Co., 
87  Hun  310,  34  N.  Y.  S.  365,  68  N.  Y.  St. 
Rep.   444. 

A  passenger  on  a  crowded  street  car, 
who  stands  on  the  running  board  and 
supports  himself  by  the  guard  bar,  does 
not,  as  a  matter  of  law,  fail  to  exercise 
such_  ordinary  care  as  the  circumstances 
require,    especially   when    the    representa- 
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Negligence  Per  Se. — It  is  not  negligence  per  se  for  a  passenger  on  a  street 
car  to  stand  on  the  running  board,  and  hold  the  post  or  handle  affixed  thereto, 
where  the  car  is  so  filled  that  there  is  no  room  inside.^^ 

Custom  or  Usage. — Where  it  is  customary  in  a  busy  season  to  allow  pas- 
sengers on  street  cars  to  ride  on  the  side  steps  of  an  open  car,  there  being  no 
seats  vacant,  in  the  absence  of  any  warning  or  objection,  from  the  conductor, 
a  passenger  injured  while  so  riding  is  not  guilty  of  contributory  negligence, 
though  he  was  a  cripple.''" 

Thrown  Off  by  Usual  Motion  of  Car. — Where  plaintiff  elected  to  ride  on 
the  step  of  a  crowded  street  car,  and  was  thrown  off  by  the  oscillation  or  "grey- 
hound motion"  of  the  car  as  it  was  running  at  the  usual  rate  of  speed  main- 
tained on  that  portion  of  its  route,  and  there  was  no  evidence  of  any  unusual  or 
abnormal  motion  due  to  any  unusual  condition  of  the  car,  rails,  roadbed,  or 
management,  plaintiff  assumed  the  risk  of  an  injury  so  occasioned''' ^ 

Where  There  Are  Seats  in  Interior. — It  is  contributory  negligence  for 
a  passenger  to  ride  on  the  steps  of  a  motor  car,  where  there  is  abundance  of 
room  in  the  body  of  the  car  to  seat  all  passengers.'' ^  Where  a  passenger  on 
a  street  car,  inside  which  there  is  plenty  of  room,  voluntarily  leaves  his  seat 
and  stands  on  the  car  platform,  and,  while  the  car  is  running  rapidly,  attempts 
to  return  to  his  seat  by  way  of  the  running  board  of  the  car,  on  a  side  where 
he  knows  there  are  trolley  posts,  instead  of  going  down  the  aisle  he  thereby 
assumes  all  the  risks  arising  from  the  position  taken  by  him.''^ 

Where  Seat  Surrendered  to  Another. — A  man  who  surrenders  his  seat 
on  a  crowded  street  car  to  a  woman,  and  stands  on  the  running  board  of  the 
car,  is  not  as  matter  of  law,  negligent.''* 

■Where  There  Is  Standing  Room  in  Interior. — A  passenger  who  boards 
an  open  street  car,  where  the  seats  are  filled,  but  where  there  is  standing  room 
in  the  space  between  the  seats,  though  uncomfortable  and  inconvenient,  is  not 
guilty  of  negligence  per  se  in  standing  on  the  running  board.''^ 

§  2759.  Where  Running  Board  Crowded. — A  passenger,  having  boarded 
a  street  car,  was  thrown  from  the  footboard  and  injured  by  a  sudden  jerk  of  the 

tive  of  the  carrier,  charged  with  the  duty  Rhode    Island    Suburban    R.    Co.,    62    Atl. 

of   seating   and   directing    the   passengers,  512,   27   R.   I.   370,  114  Am.   St.  Rep.  41. 
expressly  authorizes   him    to   stand  there.  70.    Custom  or  usage.— Topeka   City  R. 

Ft.   Wayne  Tract    Co.   v.   Hardendorf,   73  Co.   v.    Higgs,   38    Kan.   375,   16    Pac.   667, 

N.   E.  593    164  Ind.  403  5  Am.  St.   Rep.  754. 

Ordmanly  it  is  negligence  for  a  pas-  Plaintiff's  standing  on  the  footboard 
senger  to  stand  upon  an  open  platform  along  the  side  of  the  car,  there  being  no 
of  a  rapidly  moving  railroad  car,  and  if  room  inside,  and  this  being  customary 
one  voluntarily  and  unnecessarily  takes  ^nd  not  objected  to,  can  not  be  con- 
such  position  and  is  injured  he  can  not  sidered  contributory  negligence.'  Cogs- 
recover  damages,  but  if  the  train  is  so  ^gn  j,  ^^est  St.,  etc.,  R.  Co.,  5  Wash.  46, 
crowded    that    one    can     not      reasonably  ^-y  p^c    411 

enter   a   car   it   is   not   negligence   to   ride  '    .,,     ™,  ix  u  1         ^-  c 

on    the    platform,    nor    if    the    carrier    ac-  t  '.     '''""^^."m  ^    c"^«nTaT       n 

quiesce   in    the    use    of   such    accommoda-  -^"'^T^"*'/-   ^a/'i,^-  ^•?'  ^^  ^^^^  F,'^' 

tions  by  collecting  fare  for  the  same,   or  *?  ^   ^^'^^'l '"  }^°^^°^'^7:,.f'?Jo°lY^^ 

by    some    other    indicative    act.      Norvell  heights  R.  Co.,  76  N.  E.  1101,  183  N.  Y. 

V.  Kanawha,  etc.,  R.  Co.,  68  S.  E.  288,  67       ^^l'      „,,  ^,  ^     •      •   ^    • 

W.  Va.  467,  29  L.  R.  A.,  N.  S.,  325.  '^-    Where  there  are  seats  m  mtenor. 

A   street   car  passenger   is   not   charge-  ;;^""'n'V- S    2I7    60'  n'   Y°"st    ReT 

able   with   contributory   negligence   in   re-  l\    ^^    ^-    ^-    ^-    ^^^'   ^°    ^-    ^-    ^*-    ■'^^P" 

maining   on    the   steps   from   which   he   is  „'      „  .,                 ^     ,            t~,     ^    -n 

thrown  by  the  negligent  operation  of  the  cl\^''^r'^\l''t\°^  |1"'='    ^"    '''" 

car,      where      he      is     compelled    by    the  ^o.,   38   So.  788,   86   Miss.   584. 

crowded    condition    of   the    car   to    either  74.   "Where  seat  surrendered  to  another. 

ride  there  or  shove  his  way  to  the  plat-  — Brainard   v.    Nassau    Elect.    R.    Co.,    61 

form.     South   Covington,   etc.,   St.    R.   Co.  N.  Y.  S.  74,  44  App.  Div.  613. 

V.  Hardy,  153  S.  W.  474,  152  Ky.  374,  44  75.    Where   there   is   standing   room  in 

L.  R.  A.,  N.  S.,  32.  interior. — Hassen  v.  Nassau  Elect.  R.  Co., 

69.     Negligence     per     se. — Verrone     v.  53  N.  Y.  S.  1069,  34  App.  Div.  71. 


2195  CONTRIBUTORY    NEGUGENCE.  §§    2759-2760 

car,  before  it  came  to  its  next  stop.  His  failure  to  enter  the  car  was  due  to  the 
crowd  thereon,  through  which  he  could  not  pass,  rather  than  to  the  fact  that 
the  cars  were  in  motion.  He  was  guilty  of  contributory  negligence  in  boarding 
the  car.'"  Evidence  that  the  street  car  on  the  rear  step  of  which  plaintiff 
was  standing  at  the  time  he  was  injured  was  so  crowded  that  he  could  have 
stood  on  the  platform  only  by  crowding  other  passengers,  that  the  conductor 
made  no  objections  to  his  riding  on  the  steps,  and  that  the  accident  was  caused 
by  the  motorman  suddenly  increasing  the  speed  while  passing  over  a  curve, 
was  sufficient  to  warrant  submitting  to  the  jury  the  question  whether  plaintiff 
had  exercised  due  care.'^'^ 

§  2760.  Injury   from    Particular    Causes. — Negligence    of   Carrier. — 

While  a  passenger  riding  on  the  footboard  of  a  street  car  assumes  the  ordi- 
nary dangers  of  riding  in  that  position,  he  does  not  assume  any  risk  caused  by 
operating  the  car  in  a  negligent  manner.'''^  Where,  while  a  street  car  was 
standing,  a. passenger  stepped  onto  the  step  of  the  car,  and  while  there  it  moved 
suddenly  forward,  owing  to  the  negligence  of  the  conductor,  whereby  the  pas- 
senger was  injured,  she  was  not  guilty  of  contributory  negligence,  unless  an 
ordinarily  prudent  person  would  not  so  have  done.''^ 

Unusual  Accident. — A  passenger  on  a  street  car,  who  stands  on  the  run- 
ning board  of  the  car,  assumes  only  the  risk  of  the  ordinary  motion  of  the  car.^" 

Sudden  Jerking  of  Car. — Where  a  passenger  riding  on  the  back  platform 
on  a  street  car  gets  on  to  the  step  while  the  car  is  in  motion,  and  is  thrown  off 
by  a  sudden  jerk,  he  is  guilty  of  contributory  negligence  barring  recovery. ^^ 
Where  the  evidence  in  an  action  for  injuries  to  a  passenger  on  an  open  electric 
street  car  showed  that  he  left  his  seat,  and  stepped  onto  the  running  board  of 
the  car,  holding  on  with  his  left  hand,  a  bag  of  tools  in  the  other  hand,  and  was 
thrown  off  when  the  car  stopped  with  a  sudden  jerk,  his  contributory  negli- 
gence barred  recovery  for  the  injuries  received. ^^ 

Injury  from  Collision. — A  passenger,  who,  without  negligence,  stands  upon 
the  running  board  of  a  street  car  assumes  the  ordinary  risks,  but  not  excep- 
tional risks,  arising  from  collisions. ^^ 

Defective  Handlebar. — An  instruction  in  an  action  by  a  passenger  against 
a  street  railway  company  that  the  passenger  was  guilty  of  contributory  negli- 
gence precluding  recovery  for  a  fall  received  while  riding  on  the  footboard  of 
the  car,  caused  by  the  handlebar,  to  which  he  was  holding,  pulling  away  from 
the  post  to  which  it  was  screwed,  if  such  handlebar  was  constructed  merely 
to  aid  passengers  in  boarding  and  leaving  the  car,  and  was  firm  enough  for 
that  purpose,  but  was  wrenched  from  its  fastenings  by  the  passenger's  act  in 

76.  Where  runningboard  crowded. —  — Gaffney  v.  Union  Tract.  Co.,  60  Atl. 
Mullane    v.    New    York    City    R.    Co.,    99       488,   311   Pa.   91. 

N.   Y.   S.   798,   51   Misc.   Rep.  24.  At  crossing. — A  passenger   on   an   open 

77.  Wilde  v.  Lynn,  etc.,  R.  Co.,  163  street  car  stood  on  the  outside  of  the 
Mass.   633,  40  N.   E.   851.  car,   with  one  foot  on   the   running  board 

78.  Injury  from  negligence  of  carrier.  and  the  other  on  the  body  of  the  car, 
— Oliver  V.  Fort  Smith,  etc.,  Tract.  Co.,  in  anticipation  of  the  car  stopping  on 
116  S.  W.  204,  89  Ark.  222.  the  near  side  of  the  street.     The  car  failed 

That   plaintiff   was    riding   on   the    run-  to   stop    and    the    passenger   was    thrown 

ning   board    of   a    street   car   when    negli-  from   it   by   a   sudden   jerk  while   the   car 

gently   injured   does   not   necessarily   pre-  was   crossing  the   street.      Held,   that   the 

dude  recovery  by  him.     Twiss  v.   Boston  railroad    was    not    liable.      Rice    v.    Phila- 

Elevated  R.  Co.,  94  N.   E.  253,  208  Mass.  delphia    Rapid    Transit    Co.,    63    Atl.    419, 

108,   32   L.   R.   A.,   N.   S.,   728.  214   Pa.   147,   113  Am.   St.   Rep.   738. 

79.  Joyce  v.  Los  Angeles  R.  Co.,  82  82.  Bainbridge  v.  Union  Tract.  Co., 
Pac.  204,   147   Cal.  274.  206   Pa.  71,   55   Atl.   836. 

80.  Injury  from  unusual  accident.—  83.  Injury  from  collision. — Ward  v.  In- 
Verrone  v.  Rhode  Island  Suburban  R.  ternational  R.  Co.,  99  N.  E.  362  206  N 
Co.,  63  Atl.  512,  37  R.  L  370,  114  Am.  St.  Y.  83,  Ann.  Cas.  1914A,  1170,  reversing 
Rep.    41.  judgment    125    N.    Y.    S.    1149,    140    App. 

81.  Injured  by  sudden   jerking   of   car.  Div.  938. 
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swinging  outward  from  the  car,  if  supported  by  the  evidence,  is  sufficient.** 

Passing  Vehicles. — A  passenger  riding  on  the  running  board  of  a  car  has 
the  right  to  assume  that  during  transit  the  carrier  will  not  expose  him  to  the 
peril  of  injury  from  passing  vehicles,  if  by  the  exercise  of  reasonable  diligence 
the  movements  of  the  car  can  be  so  controlled  as  to  avoid  collision  with  them.^s 
Where  a  passenger  stepped  upon  the  running  board  of  a  street  car,  and  be- 
fore he  could  leave  the  running  board  was  struck  by  the  footboard  of  a  wagon 
standing  near,  the  passenger  was  not  guilty  of  contributory  negligence.*^  y^ 
passenger  injured  while  getting  on  a  car  by  a  truck  which  he  saw  as  he  got 
on  the  running  board  is  guilty  of  contributory  negligence.*'^  A  passenger  on  a 
street  car,  who,  because  it  is  crowded,  stands  on  the  running  board,  is  guilty  of 
contributory  negligence;  he  having  ridden  on  such  board  for  several  blocks 
•without  looking  ahead,  and  being  struck  by  the  shaft  of  a  wagon  standing 
near  the  track,  which  the  other  passengers  on,  the  running  board  avoided  by 
standing  close  to  the  car  or  getting  between  the  seats.** 

Objects  Passed. — A  passenger  standing  on  the  side  steps  of  an  open  street 
car,  when  there  is  room  inside,  assumes  the  risk,  so  that  there  can  be  no  re- 
covery for  his  being  struck  by  a  pole  supporting  the  electric  wires. *8  But  a 
passenger  on  a  crowded  street  car  is  not  guilty  of  contributory  negligence,  in 
standing  on  the  foot  board,  which  will  preclude  him  from  recovering  for  an 
injury  caused  by  his  striking  a  permanent  obstruction  within  a  few  inches  of 
which  the  car  passed,  and  of  which  he  had  no  knowledge  or  notice.®**  Where 
plaintiff  was  injured  by  having  his  feet  caught  between  the  step  of  a  street 
car,  on  which  they  were  resting,  and  an  embankment,  the  fact  that  he  might 
have  saved  himself  by  stepping  up  on  the  platform  does  not  show  contributory 


84.  Injvuy    from    defective    handlebar. 

— Bright-wood  R.  Co.  v.  Carter,  12  App. 
D.   C.  155. 

85.  Injury     from    passing     vehicles. — 

Eldredge  v.  Boston  Elevated  R.  Co.,  89 
N.   E._  1041,  203   Mass_.   582. 

Plaintiff,  while  waiting  for  a  surface 
car,  saw  that  there  were  vehicles  stand- 
ing not  far  up  the  avenue.  He  boarded 
an  open  car  going  up  town,  and,  though 
he  might  without  difficulty  have  walked 
into  the  car,  he  remained  standing  on 
the  footboard,  which  ran  along  length- 
wise, and  he  was  struck  by  the  hub  of 
one  of  the  vehicles  he  had  seen,  and  was 
injured.  Held,  that  plaintiff  did  not  show 
freedom  from  contributory  negligence. 
Casper  &  Co.  v.  Dry  Dock,  etc.,  R.  Co., 
47  N.   Y.   S.  961,  22   App.   Div.  156. 

A  passenger  on  a  side  step  of  an  open 
street  car,  who  was  injured  by  contact 
with  a  passing  truck  on  the  street,  was 
not  guilty  of  contributory  negligence,  as 
a  matter  of  law,  where  he  attempted  to 
enter  the  nearest  cross  aisle  in  the  car 
as  soon  as  he  realized  his  peril,  although 
he  did  not  get  off  the  step  as  quickly  as 
his  companion  in  front,  whom  he  warned 
of  the  danger.  Paris  v.  Brooklyn,  etc., 
R.  Co..  61  N.  Y.  S.  670,  46  App.  Div.  231. 

86.  Where  passenger  had  no  time  to 
enter  car. — Walsh  v.  Interurban  St.  R. 
Co.,  98  IN'.  Y.  S.  656,  50  Misc.  Rep.  637. 

87.  Duty  of  lookout— While  defend- 
ant's open  street  car  was  standing  still, 
plaintiff  approached  it  from  the  rear,  and, 
without  signaling,  stepped  on  the  side 
foot  rail,  when  the  car,  without  warning. 


started  ahead;  and  as  plaintiff  "was  go- 
ing up  on  the  step  to  see  for  a  place," 
and  within  five  seconds  after  he  stepped 
on  the  rail,  he  was  dashed  against  a 
truck,  which  he  had  seen  as  he  ap- 
proached the  car,,  fifteen  feet  in  front 
thereof.  Tt  was  not  shown  that  the  driver 
or  conductor  saw  either  plaintiff  or  the 
truck.  Held,  that  a  nonsuit  was  proper. 
Littmann  v.  Dry  Dock,  etc.,  R.  Co.,  6 
Misc.  Rep.  34,  25  N.  Y.  S.  1002,  55  N.  Y. 
St.   Rep.   514. 

88.  Rosen  v.  Dry  Dock,  etc.,  R.  Co., 
91  N.  Y.  S.  333. 

89.  Injured  by  objects  passed. — Wood- 
roffe  V.  Roxborough,  etc.,  R.  Co.,  51  Atl. 
324,  201  Pa.  521,  88  Am.  St.  Rep.  827. 

90.  West  Chicago  St.  R.  Co.  v.  Marks, 
82  111.  App.  185,  affirmed  in  55  N.  E.  67, 
182   111.    15. 

A  street  car  being  so  crowded  that 
there  were  no  vacant  seats,  a  passenger 
rode  on  the  outside  running  board,  and 
as  the  car  went  upon  a  curve  his  head 
was  thrown  back  so  that  it  struck  a 
trolley  pole  dangerously  near  the  track. 
Held,  that  no  contributory  negligence 
was  shown.  Hesse  v.  Meriden,  etc.. 
Tramway   Co.,   54  Atl.   299,   7.->   Conn.  571. 

A  passenger  in  an  open  street  car,  be- 
ing crowded,  moved  forward  by  way  of 
the  step  on  the  side,  and  struck  his  head 
against  an  iron  column  near  the  track. 
Held,  that  he  was  not  negligent  in  mis- 
judging the  distance  of  the  column,  or  in 
going  forward  while  the  car  was  in  mo- 
tion. Coleman  v.  Second  Ave.  R.  Co., 
41   Hun  380,   1   N.  Y.   St.   Rep.  580. 
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negligence,  where  he  had  very  little  time  in  which  to  act.^i  A  person  who 
stands  on  the  lower  steps  of  a  street  car  moving  four  miles  an  hour,  with  one 
hand  on  the  dasher  rail  and  the  other  on  the  body  rail,  facing  towards  the 
street,  and  intentionally  leans  beyond  the  car  in  order  to  look  in  the  direction 
from  which  the  car  came,  can  not  recover  for  injury  caused  by  striking  his 
head  against  a  post  standing  within  three  feet  of  the  track,  and  visible. from 
the  car  for  a  quarter  of  a  mile.^^  Where  a  passenger,  with  knowledge  that 
the  running  board  of  a  summer  car  was  in  close  proximity  to  the  poles  near 
the  track,  stood  thereon  after  warning  other  passengers  of  the  danger,  and 
was  subsequently  hit  by  a  pole  and  killed,  he  was  guilty  of  contributory  negli- 
gence ;  ^^  but,  where  he  did  not  know  the  distance  of  the  poles  from  the  car, 
the  question  of  his  negligence  is  for  the  jury.**  Wliere  a  passenger  is  injured 
by  a  derrick,  the  position  of  which  was  known  to  him,  the  question  of  his 
negligence  is  for  the  jury.^^ 

§  2761.  Injury  from  Particular  Acts  of  Negligence. — One  who  unnec- 
essarily stands  on  the  inside  footboard  of  a  double-track  street  railroad,  and  in 
a  place  known  to  him  to  be  dangerous,  is  guilty  of  contributory  negligence  pre- 
cluding a  recovery  for  injuries  resulting  from  his  being  struck  by  a  car  on 
the  other  track,  though  the  company  was  also  negligent.^*  A  street  car  pas- 
senger taking  a  dangerous  position  by  standing  on  the  car  steps,  outside  of 
the  gate,  and  on  the  side  of  the  adjacent  track,  on  which  cars  run  in  the  oppo- 
site direction,  is  required  to  exercise  that  degree  of  care  for  his  own  safety 
which  prudent  persons  under  like  circumstances  would  observe.*'''  But  riding 
on  a  street  car  on  the  outside  the  fender  or  chain  on  the  side  towards  the 
parallel  track  is  not  negligence  as  a  matter  of  law.^^     While  they  were  vacant 


91.  Where  passenger  had  no  time  to 
avoid  injviry. — Denver,  etc.,  Transit  Co. 
V.  Dwyer,  20  Colo.  133,  36  Pac.  1106. 

92.  Where  object  easily  seen. — Ciim- 
mings  V.  Worcester,  etc.,  St.  R.  Co.,  166 
Mass.  220,  44  N.  E.  120. 

93.  'Where  object  known  to  passen- 
ger.— Burns  v.  Johnstown  Pass.  R.  Co., 
02  Atl.  564,  213  Pa.  143,  2  L.  R.  A.,  N. 
S.,    1191. 

94.  In  an  action  against  an  electric 
street  railway  company  for  personal  in- 
juries, plaintiff's  evidence  showed  that  he 
was  riding  on  the  footboard  of  the  motor 
car;  that,  in  reaching  into  his  pocket  for 
change,  he  was  knocked  from  the  car  by 
contact  with  a  trolley  pole,  and  was  run 
over  by  the  trailer;  that  the  distance  from 
the  footboard  to  the  trolley  pole  was 
only  ten  and  one-half  inches;  that  he 
bad  passed  eight  poles  safelj',  but  did 
not  know  of  the  proximity  of  the  poles, 
as  his  back  was  turned  towards  them, 
and  as  he  had  never  before  ridden  over 
the  line.  Held,  that  it  was  a  question  for 
the  jury  whether  plaintiff  was  guilty  of 
contributory  negligence.  Elliott  v.  New- 
port St.  R.  Co.,  18  R.  L  707,  28  Atl.  338, 
23    L.    R.   A.    208. 

95.  Plaintiff,  while  riding  on  the  step 
of  defendant's  street  car,  was  knocked 
off  by  a  derrick  standing  near  the  track, 
and  injured.  It  appeared  that  plaintiff 
knew  that  a  derrick  was  being  used  at 
that  point  for  the  construction  of  a  sewer, 
and  that  defendant  had  moved  its  tracks 
nearer  the  derrick  during  the  day.  Held, 
that  the   question  as  to  whether  plaintiff 


was  negligent  in  failing  to  see  the  der- 
rick was  for  the  jury.  Seymour  v.  Citi- 
zens' R.  Co.,  114  Mo.  266,  31  S.  W.  739. 

96.  Schoenfeld  v.  Milwaukee  City  R. 
Co.,  74  Wis.   433,  43   N.  W.  162. 

Plaintiff  boarded  a  summer  horse  car, 
but,  finding  no  room  inside,  he  stood 
outside,  on  the  footboard,  holding  to  one 
of  the  posts.  After  passing  several 
closed  cars  they  met  a  summer  car 
which  was  being  driven  rapidly  down 
grade,  and  plaintiff  was  struck  on  the 
shoulder.  The  distance  between  the 
posts  of  the  two  cars,  when  not  in  mo- 
tion, was  twenty-five  inches.  Held,  that 
findings  of  the  jury  that  plaintiff  used 
ordinary  care,  and  had  no  notice  of  the 
danger,  and  that  defendant  knew  of  the 
danger  and  was  guilty  of  negligence,  are 
within  its  province,  and  can  not  be  dis- 
turbed. Geitz  V.  Milwaukee  City  R.  Co., 
73  Wis.   307,   39   N.   W.   866. 

97.  Parks  v.  St.  Louis,  etc.,  R.  Co.,  77 
S.  W.  70,  178  Mo.  108,  101  Am.  St.  Rep. 
425. 

98.  Negligence  per  se. — If  a  passen- 
ger, while  there,  is  struck  by  his  car 
running  off  the  track  into  a  passing  car, 
it  is  error  to  nonsuit,  although  he  would 
not  have  been  struck  if  inside  the  chain, 
and  the  question  of  contributory  negli- 
gence must  go  to  the  jury.  Schwartz  v. 
Cincinnati,  etc.,  St.  R.  Co.,  8  O.  C.  C.  484, 
4  O.  C.  D.  273. 

'Where  other  track  unknown  to  pas- 
senger.— Plaintiff  entered  a  horse  car, 
whose  seats  and  platform  were  filled 
with  passengers,  and  stood,  with  other 
passengers,  on  the  footboard.     There  was 
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seats  in  a  street  car  at  the  place  where  plaintiff  boarded  it,  he  passed  along 
the  outside  running  board  on  the  side  next  to  another  track,  while  the  car  was 
in  motion,  and  was  struck  by  a  passenger  car.  It  was  held  that  plaintiff  had 
assumed  the  risk.^^  Where  a  boy,  being  unable  to  get  on  an  open  electric  car, 
stands  upcr^  the  side  of  the  car,  on  which  strips  extend  to  prevent  the  egress 
or  ingress  of  passenger,  placing  his  foot  on  the  boxing  of  the  axle,  and  rides 
thereon  for  some  distance  without  paying  a  fare  or  offering  to  do  so,  and 
without  being  asked  for  his  fare,  he  not  being  seen  by  any  employee  of  the 
railroad  company,  though  he  had  money  in  his  pocket  with  which  to  pay  such 
fare,  if  asked  for  it,  and  falls  off  and  is  run  over  by  the  wheels  of  the  trailer, 
the  railroad  company  is  not  liable  for  injuries  received,  the  place  where  the 
boy  was  riding  being  very  dangerous. ^  In  an  action  against  a  street  railway 
for  the  death  of  a  passenger,  caused  by  the  train  on  which  he  was  riding 
being  thrown  by  a  switch  to  the  other  parallel  track,  where  it  was  struck  by 
another  car,  the  mere  fact  that  he  was  riding  on  the  car  steps,  across  which 
there  was  a  chain,  and  on  the  side  towards  the  other  track,  is  not  negligence 
as  a  question  of  law.^ 

Failure  to  Hold  to  Support. — A  passenger  who  goes  upon  the  lowest  step 
of  a  street  car  running  over  seven  miles  an  hour,  without  steadying  himself  by 
grasping  the  hand  rail  or  otherwise,  is  negligent.^  Where  plaintiff  boarded  a 
crowded  street  car,  and  stood  on  the  steps  of  the  platform  thereof  while  the 
same  was  running  rapidly  and  approaching  a  sharp  curve,  of  whose  existence 
plaintiff  had  knowledge,  it  was  contributory  negHgence  on  his  part  to  release, 
for  the  purpose  of  paying  his  fare,  his  hold  on  the  handhold,  precluding  him 
from  maintaining  an  action  for  injuries  received  through  being  thrown  from 
the  platform  as  the  car  rounded  the  curve.* 

Failure  to  Look  and  Listen  for  Passing  Cars. — A  passenger  on  a  street 
car,  acting  in  a  prudent  and  careful  manner,  either  while  seated,  standing,  or 
going  to  a  seat,  is  not  bound  to  look  and  listen  to  avoid  dangers  from  passing 
or  approaching  cars.  Therefore,  when  it  appears  that  the  plaintiff,  in  an  ac- 
tion against  a  street  railway  company  for  personal  injuries,  while  standing  upon 
the  running  board  of  one  of  its  cars  in  a  proper  manner  and  attempting  to 
find  a  seat,  was  struck  by  a  car  running  in  an  opposite  direction  on  another 
track,  he  is  not  charged  with  contributory  negligence  as  a  matter  of  law,  and 
it  would  be  improper  to  direct  a  verdict  on  that  ground. ^ 

Where  Guard  Rail  Up. — The  fact  that  the  guard  rail  or  bar  which  plain- 
tiff knew  was  ordinarily  kept  down  along  the  side  of  the  car  nearest  the  posts, 
as  protection  against  the  same,  was  up,  did  not  reheve  him  of  contributory 
negligence  in  exposing  himself  to  an  obvious  danger.* 

Passing  from  Seat  to  Seat. — It  is  not  negligence  per  se  to  ride  on  the 
side  step  of  a  street  car,  where  the  car  is  so  crowded  that  the  passenger  can 
not  obtain  a  place  inside.''^ 

but  a  single  track  where  he  entered,  but  Ind.   507,   52   N.   E.   799,   71   Am.   St.   Rep. 

further    on    it    was    double,    and    plaintiff  336. 

was  injured  by  contact  with  a  passenger  2.     Injury    by     collision. — Schwartz     v. 

on  the  footboard  of  a  car  passing  on  the  Cincinnati,    etc.,    St.    R.    Co.,    8    O.    C.   C. 

other  track.     A  person  might  safely  stand  484,  4  O.   C.  D.  272. 

on  the  footboard  of  one  car  while  pass-  3.     Failure   to   hold   to   support. — Saiko 

ing,   if   the    footboard   of   the   other   were  v.    St.    Paul   City   R.    Co.,   67   Minn.   8,   69 

unoccupied.       Plaintiff     was      unfamiliar  N.    W.   473. 

with    the    management    of    the    road,    and  4.    South   Covington,  etc.,   St.  R.  Co.  v. 

did  not  know  that  the  track  was  double.  Physioc,    124    Ky.    153,    92    S.    W.   305,   29 

Held,    that    contributory    negligence    was  Ky.  L,.  Rep.  14. 

not  so  clearly  shown  as  to  warrant  the  5.  Failure  to  look  and  listen  for  pass- 
court  in  withdrawing  the  case  from  the  ing  cars. — Holliingswori,th  v.  Cincinnati, 
jury.  City  R.  Co.  v.  Lee,  50  N.  J.  L.  435,  etc.,  R.  Co.,  21  O.  C.  C.  536.  12  O.  C.  D. 
14  Atl.   883,   7   Am.   St.   Rep.   798.  100. 

99.     Moody   v.    Springfield    St.    R.    Co.,  6.    Where    guard    rail    up.— Bridges    v. 

65  N.  E.  29,  182  Mass.  158.  Jackson    Elect.    R.,    etc.,    Co.,    38    So.   788, 

1.     Udell    V.    Citizens'    St.    R.    Co.,    152  86  Miss.  584. 

7.    Passing   from   aeat   to   seat. — Wood 
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§  2762.  Step  of  Particular  Car. — Railroad  Car.^ — One  is  not  justi- 
fied in  riding  on  the  steps  of  a  passenger  car,  outside  of  the  vestibule  door, 
even  though  he  has  a  ticket  for  passage  on  that  particular  train,  and  is  unable 
to  secure  admission  to  the  coach ;  and  if  one  voluntarily  assumes  such  risk, 
and  is  accidentally  thrown  from  the  train  while  it  is  running,  he  is  not  entitled 
to  damages  for  personal  injuries  received  thereby.* 

Elevated  Railway  Car. — Where  a  passenger  boarded  an  elevated  steam- 
railway  car  in  rhotion  by  getting  on  the  sheetiron  covering  of  the  steps  of  the 
last  platform  on  the  train,  and  maintained  himself  in  that  position  by  holding 
to  the  iron  gate  that  barred  entrance  there  until  struck  by  a  structure  near 
the  track,  and  knocked  into  the  street  below.  He  was  negligent  as  a  matter 
of  law.*^ 

§  2763.  Children. — For  a  boy  nine  years  of  age  to  occupy  the  step  of 
the  front  platform  of  a  street  car  is  presumptive  evidence  of  negligence  on  his 
part,  and  the  burden  is  upon  him  to  rebut  the  presumption. i*'  A  boy  passenger 
riding  on  the  platform  and  a  defective  step  of  a  railway  car  assumed  the  risk  of 
injury  through  such  step  and  the  swaying  of  the  train  caused  by  defective  track 
and  roadbed,  if  he  knew  the  step  was  defective  and  that  the  car  was  swagging, 
unless  he  was  insufficiently  intelligent  to  be  able  to  understand  the  danger  of  so 
riding.ii 

§  2764-2771.  Limb  or  Other  Part  of  Person  Protruding  from  Car 
— §  2764.  In  General. — Where  a  passenger  on  a  railroad  car  extends  his 
person  through  the  window  of  a  rapidly  moving  train  in  which  he  is  riding, 
he  is  chargeable  with  such  gross  negligence  as  will  prevent  recovery  for  an 
injury  to  which  such  act  contributed.^^ 

Where  Plaintiff's  Negligence  Is  Slight. — The  slight  exposure  of  a  pas- 
senger's hand,  arm,  or  head  outside  of  a  car  window  or  doorway  is  not  nec- 
essarily an  act  of  negligence. ^^     Where  a  person  traveling  on  a  railroad  car 

V.  Brooklyn  City  R.  Co.,  5  App.  Div.  493,  Iowa  691,  116  N.  W.  816,  19  L.  R.  A.,  N. 

38  N.  Y.  S.  1077.  S.,    213;    Summers    v.    Crescent    City    R. 

8.  Railroad    car.— Sanders    v.   Chicago,  Co.,  34  La.  Ann.  139,  44  Am.   Rep.  419. 
etc.,  R.  Co.,  10  Okla.  325,  61  Pac.  1075.  That  a  street  car  passenger,  sitting  be- 

9.  Elevated  railway.— Carroll  v.  Inter-  ^'^^  ^"  .°P^"  window  reading,  with  his 
state  Rapid  Transit  Co.,  107  Mo.  653,  17  ^"^^  restmg  on  the  sill,  extended  his  arm 
S    W    889  "°     more    than   three   mches    outside    the 

m  '  r^-ij  o   1  v-i     i     1 -r,     1         '^^^'   did  not  constitute   contributory   neg- 

10.  Children.-Solomon !..  Central  Park,  Hg^nce  as  a  matter  of  law,  precluding 
etc.,  K.  (^o.,  31  JN.Y.  super    L-t.^98.  recovery  for  an  injury  to  such  arm  caused 

The   question   whether  a  boy  ten  years  ^y    another    car    passing     on      a      switch, 

old,   who   fell   from   the   steps   of  a   street  Judgment   65   N.   Y.   S.   989,   53   App.   Div. 

car      after      the      driver      had       suddenly  g^-^^  affirmed  in  Tucker  v.  Buffalo  R.  Co  , 

whipped    up    the    horses,    was     guilty      of  62  N    E    noi    169  N    Y    589 

contributory  negligence   m   attempting   to  The   front  of  defendant's   car  was   used 

reach    the    front    platform     at    the    direc-  f^r  passenger  service  only;   the  rear  part 

tion  of  the  driver    IS  for  the  jury     Maher  being    used    for    baggage.      Parallel    with 

f^Central  Park,  etc     R.  Co     o7  N.  Y.  53,  the    sides    of    such    rear    part   were    seats 

affirming  39  N.  Y.  Super.  Ct.  155.  ^jth    upright    slats    extending    from    the 

11.  Walling  V.  Trinity,  etc.,  R.  Co.,  floor  to  the  root,  between  the  back  of 
106  S.  W.  417,  48  Tex.  Civ.  App.  35.  the  seats  and  the  sides  of  the  car.  Plain- 

A  boy,  riding  on  the  running  board  of  tiff    entered    the     forward      compartment, 

a    street    car,    putting    one    foot    on    the  but    subsequently    entered    the    rear    com- 

ground,    and    jerking    it     up      again      for  partment.      While    sitting    there    his    arm 

amusement,    was    guilty    of    contributory  rested  on  the  back  of  the  seat  and  with- 

negligence,    if    of    sufficient    discretion    to  out    noticing    it    extended    his    elbow    be- 

understand    the    danger.      El    Paso,    etc.,  tween  two  of  the  upright  slats.     While  in 

R.  Co.  V.  Kitt  (Tex.  Civ.  App.),  90  S.  W.  such    position    the    door    of    the    baggage 

678,  judgment  affirmed  in  91  S.  W.  598.  compartment    was    slid   back   passing    be- 

12.  Limb  or  other  part  of  person  pro-  tween  the  slats  and  the  sides  of  the  car 
truding  from  car.— Union  Pac.  R.  Co.  v.  and  striking  plaintiff's  elbow.  Held  that 
Roeser,   69   Neb.   63,   95   N.   W.   68.  the    result    which   would    naturally   follow 

13.  Where  plaintiff's  negligence  is  from  the  opening  of  the  door  was  not 
slight. — La   Barge   Union   Elect.    Co.,   138       so    obvious    as    to    charge    plaintiff,    as    a 
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permits  his  arm  to  rest  on  the  base  of  the  window,  and  slightly  project  out- 
side, and  thereby  has  his  arm  broken  in  passing  a  freight  train,  the  negligence 
of  such  person  is  slight,  compared  with  the  negligence  of  the  company  in  per- 
mitting its  freight  cars  to  stand  so  near  the  track  of  its  passenger  train ;  and 
a  recovery  may  be  had  for  the  injury  sustained. "^^  But  it  has  been  held  the 
slightest  voluntary  projection  of  the  limbs  of  a  passenger  from  the  window 
of  a  moving  car  constitutes  contributory  negligence  preventing  a  recovery  on 
his  part  in  case  of  injury,  without  regard  to  the  question  of  negligence  in  the 
carrier  in  failing  to  take  precautions  against  such  accidents. '^^ 

Where  Car  Crowded. — Where  a  carrier  permits  its  cars  to  be  overcrowded, 
and  requires  its  passengers  to  ride  on  the  platforms,  it  is  not  liable,  if  the 
passenger,  while  riding  on  the  platform,  negligently  extends  his  person  be- 
yond the  car  line  from  curiosity  and  is  injured  thereby.^® 

Passenger  Riding  on  Footboard. — One  injured  while  riding  on  the  foot- 
board of  an  open  car  by  coming  in  contact  with  the  strut  of  a  bridge  over  which 
the  car  was  passing  was  not  guilty  of  contributory  negligence,  though  he  leaned 
back  in  returning  his  money  to  his  pocket,  or  in  looking  to  see  what  a  friend, 
also  on  the  footboard,  was  doing." 

Injury  to  Child. — A  boy  sixteen  years  of  age,  traveling  alone,  is  not,  on 
account  of  his  immature  years,  incapable  of  exercising  sufficient  discretion  to 
avoid  the  risk  of  a  voluntary  exposure  of  his  person  beyond  the  line  of  the 
car.^^ 

Injury  from  Collision. — When  an  overcrowded  street  car  ran  off  the  track, 
and  jolted  on  cobble  stones  for  two  blocks,  without  an  effort  at  replacement 
by  the  driver,  and  in  turning  collided  with  a  freight  car  standing  on  a  switch 
four  or  five  feet  from  its  track,  the  question  whether  negligence  can  be  im- 
puted to  a  seated  passenger  whose  hand,  clasping  the  window  post,  was  crushed 
by  the  freight  car,  is  for  the  jury,  in  view  of  conflicting  evidence,  whether  he  had 
all  the  while  had  his  hand  outside  the  window,  or  caught  the  post  to  hold  himself 
in  place,  after  the  car  left  the  track.^® 

§  2765.  Hand  or  Arm  on  Window  Sill. — It  is  not  contributory  negligence 
for  a  passenger  to  ride  with  his  hand  or  arm  on  the  sill  of  an  open  window.^* 

matter    of   law,    with    contributory    negli-  20.    Hand    or    arm  on    window    sill. — 

gence  for  not  taking  notice  of  the  situa-  Farlow  v.  Kelly,  108  U.  S.  288,  27  L.  Ed. 

tion    and    for     sitting      with      his      elbow  726,    2    S.    Ct.    553;    Carrico   v.   West   Vir- 

through   the   slats.   .Wood  v.   New   York,  ginia,   etc.,    R.    Co.,   35   W.  Va.  389,   14  S. 

etc.,    R.    Co.,    96    N.    Y.    S.    419,    109    App.  E.    12. 

Div.   770.  W.,    a    passenger,    while    riding   on    de- 

14.  Chicago,  etc.,  R.  Co.  v.  Pondrom,  fendants  railroad,  had  hip  arm  broken. 
51    111.   333,   2   Am.   Rep.    306.  and    became     permanently     disabled,     by 

15.  Richmond,  etc.,  R.  Co.  v.  Scott,  88  the  train's  coming  in  contact  with  a 
Va.  958,  14  S.  E.  763,  16  L.  R.  A.  91;  wrecked  train  of  freight  cars  which  the 
Dun  V.  Seaboard,  etc.,  R.  Co.,  78  Va.  64-5,  railroad  company  had  negligently  suf- 
49  Am.  Rep.  388;  Carrico  v.  West  Vir-  fered  to  remain  upon  the  side  of  the 
ginia,  etc.,  R.  Co.,  35  W.  Va.  389,  14  S.  track.  W.,  at  the  time  of  the  accident, 
E.   12.  was   sitting   in   one   of  the   cars,   with   his 

16.  Where  car  crowded. — Benedict  v.  elbow  on  the  window  sill,  and  resting 
Minneapolis,  etc.,  R.  Co.,  90  N.  W.  360,  his  head  on  his  arm.  Held,  that  there 
86  Minn.  224,  57  L.  R.  A.  639,  91  Am.  St.  was  no  negligence  on  the  part  of  W.,  and 
Rep.   345.  that  he  was  entitled  to  recover  damages 

17.  Passengier  riding  on  footboard. —  against  the  company.  Winters  v.  Hanni- 
Anderson   v.    City,    etc.,    R.    Co.,    71    Pac.  bal,  etc.,  R.  Co.,  39  Mo.  468. 

659,   42   Ore.   505.  It  is  not  negligence  per  se  for  a  pas- 

18.  Injury  to  child. — Benedict  v.  senger  in  a  street  railway  car  operated 
Minneapolis,  etc..  R.  Co.,  90  N.  W.  360,  by  electricity  according  to  the  "trolley" 
86  Minn.  224,  57  L.  R.  A.  639,  91  Am.  St  system  to  rest  her  arm  upon  the  sill  of 
Rep.    345.  an  open  window.     Schneider  v.  New  Or- 

19.  Injury      from       collision. — iN^orth  leans,    etc..    Railroad,    54    Fed.    466. 
Baltimore    Pass.    R.    Co.    v.    Kaskell,    78  Leaning  one's  arm  on  the  window  seat 
Md.     517,     28      Atl.     410,      distinguishing  of    a    street    car,    within    the    car,    is    not 
Pittsburg,    etc.,    R.    Co.   v.    Andrews,    39  negligence  per   se.   Germantown  Pass.  R. 
Md.   329,   17   Am.   Rep.   568.  Co.   v.   Brophy,   105   Pa.   38. 
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It  is  perhaps  not  too  strong  a  statement,  that  no  person  ever  traveled  on  a 
railway  train  without  at  some  time  resting  his  arm  on  the  window  sill  at  least, 
if  not  permitting  it  to  protrude  slightly.  Conduct  which  is  universal  is  nec- 
essarily that  of  persons  reasonably  prudent. ^i  A  passenger  in  a  railroad  car, 
who,  while  riding  with  his  elbow  on  the  sill  of  an  open  window,  is  so  jarred 
by  a  collision  that  his  arm  is  thrown  outside  the  car,  and,  coming  in  contact 
with  another  car,  is  crushed,  is  not  guilty  of  contributory  negligence.^^ 

Injured  by  Object  Unknown  to  Passenger. — A  passenger  in  a  street  car, 
while  in  the  act  of  taking  his  seat,  rested  his  hand  on  and  partially  over  the 
base  of  an  open  window,  and  his  hand  was  immediately  struck  and  he  was  in- 
jured by  upright  planks,  placed  in  close  proximity  to  the  car  for  the  purpose 
of  protecting  an  excavation  for  a  sewer.  It  did  not  appear  that  he  had  any 
notice  of  the  obstruction.  The  question  of  contributory  negligence  on  his  part 
was  for  the  jury.^^ 

Falling  Window. — It  is  not  contributory  negligence  for  a  passenger  on  en- 
tering a  railroad  car  while  it  is  running  over  a  rough  roadbed  to  rest  his  arm 
in  an  open  window  to  steady  himself  without  first  examining  the  window  to 
see  if  it  is  secure  against  falling  on  account  of  the  jolting  of  the  train. 2*  In 
an  action  against  an  elevated  street-railroad  company  for  injuries  caused  by  a 
window  of  a  car  falling  on  plaintiff's  finger  while  he  was  a  passenger,  he  can 
not  recover,  in  the  absence  of  proof,  that  the  window  was  raised  to  the  proper 
height  to  be  held  by  the  catch  if  in  proper  order,  at  the  time  he  placed  his  hand 
in  the  window,  and  that  the  catch  was  defective. ^^ 

Injured  by  Stick  of  Timber  Falling  in  Window. — Where  a  passenger  was 
riding  on  a  car  with  his  elbow  resting  on  the  window  sill,  and  slightly  pro- 
jecting out  of  the  window,  but  his  hand  and  wrist  were  inside,  and  a  stick  of 
cordwood  fell  from  the  pile  stacked  near  the  track,  through  the  open  window 
at  which  he  sat,  striking  in  the  palm  of  the  hand,  catching  in  the  mouth  of  the 
coat  sleeve,  and  jammed  the  arm  backward,  and  injured  it,  the  facts  were  not 
such  as  the  court  could  decide  to  be  negligence  in  law,  but  were  for  the  jury.^'^ 

§  2766.  Hand  or  Arm  Out  of  Window.^Passenger  on  Railroad. — For 

a  passenger  on  a  rapidly  moving  railway  train  to  permit  his  hand  to  protrude 
from  a  window  of  the  car  in  which  he  is  sitting  is  such  contributory  negligence 
as  to  prevent  his  recovering  damages  for  injuries  received  by  its  striking  some 
object  outside. 2''     A  passenger  in  a  railroad  train,  who  leans  his  arms  out  of 

21.     Thompson      Carr.     P'assengers,      p.  Andrews,    39    Md.   329,    17   Am.    Rep.    568, 

258;  Interurban   R.,   etc.,   Co.  v.   Hancock,  cited  in   Interurban   R.,   etc.,   Co.  v.   Han- 

75   O.   St.   88,  78  N.  E.  954,  6  L.  R.  A.,  N.  cock,   75    O.   St.   88,   78   N.   E.   964,   6  L.   R. 

S.,   997,   8  Am.   &  Eng.  Ann.   Cas.   1036.  A.,   N.   S.,   997,   8   Am.   &   Eng.   Ann.   Cas. 

,    22.    Farlow  v.   Kelly,    108  U.   S.   288,    2  1036. 

S.  Ct.  555,  37  L.  Ed.  726.  N ehrasha.—\iri\orv    Pac.    R.    Co.   v.    Roe- 

23.  Injured  by  object  unknown  to  pas-  ser,  69  Neb.  62,  95  N.  W.  68. 

senger. — Dahlberg   v.    Minneapolis    St.    R.  West     Virginia. — Carrico    v.   West    Vir- 

Co.,  32   Minn.  404,  21   N.  W.  545,   50  Am.  ginia,   etc.,   R.   Co.,   35   W.   Va.   389,   14   S. 

Rep.  585.  E.    12. 

24.  Falling  window.— Gulf,  etc.,  R.  Co.  A  traveler  in  a  railroad  car  can  not 
V.  Killebrew  (Tex.  Civ.  App.),  20  S.  W.  recover  damages  against  the  railroad 
182.  company  for  a  personal  injury   sustained 

25.  Voorhees  v.  Kings  County,  etc.,  R.  wholly  or  in  part  by  reason  of  allowing 
Co.,  3  Misc.  Rep.  18,  21  N.  Y.  S.  775,  50  his  arm  or  elbow  to  be  outside  the  win- 
N.  Y.   St.  Rep.  569.  dow.     Todd  v.    Old    Colony,    etc.,    R.    Co. 

2e.  Injury  by  stick  of  timber  falling  in  (Mass.),  3  Allen  18,  80  Am.  Dec.  49. 

window.— Moakler  z;.   Willamette  Val.   R.  Where  a  passenger  of  a  railroad  train 

Co.,  18  Ore.  189,  22  Pac    948,  6  L.  R.  A.  ^Ho^g   his   hand   or   arm  to   protrude   out 

656,   17   Am.    bt.    Rep.   717.  of    ^    window    beyond    the    outer    surface 

27.    Hand    or  arm    out    of    window.—  of   the   car,    it   is   negligence   per   se,    and 

Kentucky. — Favre    v.    Louisville,    etc.,    R.  will    defeat    a    recovery    for    personal    in- 

Co.,   91   Ky.   541,   13   Ky.    L.   Rep.   116,   16  juries.      Kentucky    Cent.    R.    Co.    v.    Jac- 

S.  W.   370.  oby,  14  Ky.  L.   Rep.  763. 

Maryland. — Pittsburg,     etc.,     R.     Co.    v.  If  a   sane  person  of  mature  years  vol- 
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window,  in  consequence  of  which  a  portion  of  a  car  sta^iding  upon  a  switch, 
but  close  to  the  main  track,  strikes  against  his  arm,  and  breaks  it,  is  chargeable 
with  negligence  contributing  to  the  injury,  and  is  not  entitled  to  recover  damages 
against  the  company,  unless  perhaps  where  some  gross  negligence  is  chargeable 
to  them. 2^ 

Passenger  on  Street  Car. — A  passenger  of  a  street  car,  who  had  his  arm 
outside  the  car  window,  where  it  was  struck  by  a  loose  upright  rail  of  a  bridge, 
was  not  guilty  of  contributory  negligence  as  a  matter  of  law.^^  A  passenger 
while  riding  in  a  street  car,  sat  with  his  elbow  a  few  inches  out  of  the  window, 
and,  while  the  car  was  on  a  curve,  he  was  struck  by  another  car,  belonging  to 
the  same  company,  coming  the  other  way  on  the  other  track.  He  was  guilty  of 
contributory  negligence,  and  the  company  was  liable  for  the  injury.^" 

Passenger  on  Interurban  Car. — In  a  suit  against  an  interurban  electric 
railway  company  for  injury  to  a  passenger  by  reason  of  his  arm  being  struck 
by  a  car  passing  upon  an  adjoining  track,  it  is  not 'error  for  the  court  to  instruct 
the  jury  that  if  they  find  that  there  were  four  iron  bars  extending  horizontally 
across  the  window  of  the  car,  equally  distant  from  each  other,  the  top  one  ap- 
proximately twelve  inches  from  the  window  sill,  and  that  plaintiff  while  sitting 
in  the  car  permitted  his  arm  or  any  part  thereof  to  extend  or  project  out  be- 
yond or  over  the  rods,  and  that  said  act  directly  contributed  to  the  accident, 
the  plaintiff  would  be  guilty  of  contributory  negligence  and  can  not  recover.^i 

Negligence  Per  Se. — Where  a  traveler  puts  his  elbow  or  an  arm  out  of  a 
car  window  voluntarily,  without  any  qualifying  circumstances  impelling  him  to 
do  it,  it  must  be  regarded  as  negligence  per  se;  and,  when  that  is  the  state  of 
the  evidence,  it  is  the  duty  of  the  court  to  declare  the  act  negligence  in  law.^^ 


untarily  or  inattentively  protrudes  his 
elbow  from  the  window  of  a  railway 
carriage  in  which  he  is  a  passenger,  and 
the  elbow  is  smashed  in  consequence  of 
such  protrusion,  such  passenger  is  guilty 
of  contributory  negligence  which  defeats 
his  right  of  recovery,  as  matter  of  law. 
Pittsburg,  etc.,  R.  Co.  v.  Andrews,  39 
Md.  329,  17  Am.  Rep.  568. 

A  passenger  on  a  train  in  swift  mo- 
tion, who,  while  holding  his  arm  out  of 
an  open  window,  was  struck  by  wood 
piled  near  the  track,  held  guilty  of  such 
contributory  negligence  as  prevented  re- 
covery, unless  the  railroad  company,  no- 
ticing his  dangerous  position,  neglected 
to  warn  him.  Dun  v.  Seaboard,  etc.,  R. 
Co.,  78  Va.   645,  49  Am.   Rep.  388. 

A  complaint  alleging  that  plaintiff's  in- 
testate, while  a  passenger  on  defendant's 
railroad,  inadvertently  extended  his  el- 
bow through  the  window  of  the  car,  when 
it  struck  against  a  post  in  the  tunnel 
through  which  the  train  was  passing, 
shows  contributory  negligence.  Clark  v. 
Louisville,  etc.,  R.  Co.,  101  Ky.  34,  39  S. 
W.  840,  18  Ky.  L.  Rep.  1083,  36  L.  R.  A. 
133. 

28.  Louisville,  etc.,  R.  Co.  v.  Sickings 
(Ky.),  5  Bush.  1,  96  Am.  Dec.  330. 

29.  Passenger  on  street  car. — ^Francis 
V.  New  York  Steam  Co.,  13  Daly  510,  af- 
firmed in  114  N.  Y.  380,  31  N.  E.  988. 

30.  Summers  v.  Crescent  City  R.  Co., 
34  La.  Ann.  139,  44  Am.  Rep.  419. 

31.  Passenger  on  interurban  car. — In- 
terurban R.,  etc.,  Co.  V.  Hancock,  75  O. 
St.  88,  78  N.  E.  964,  6  L.  R.  A.,  N.  3., 
997,  8  Am.  &  Eng.  Ann.  Cas.  1036. 


32.  Negligence  per  se. — Alabama. — 
Georgia  Pac.  R.  Co.  v.  Underwood,  90 
Ala.  49,  8  So.  116,  34  Am.  St.  Rep.  756. 

Indiana. — Indianapolis,  etc.,  R.  Co.  v. 
Rutherford,  39  Ind.  83,  93  Am.  Dec.  336. 

Ohio. — Interurban  R.,  etc.,  Co.  v.  Han- 
cock, 78  N.  E.  964,  75  O.  St.  88,  6  L.  R. 
A.,  N.  S.,  997,  8  Am.  &  Eng.  Ann.  Cas. 
1036. 

Pennsylvania. — Pittsburg,  etc.,  R.  Co.  v. 
McClurg,   56   Pa.   394. 

Where  there  were  iron  bars  extending 
horizontally  across  the  windows  of  an 
electric  car,  equally  distant  from  each 
other,  and  plaintifi  while  sitting  in  the 
car  permitted  his  arm  or  any  part  thereof 
to  extend  beyond  the  rods  and  such  act. 
directly  contributed  to  an  accident  by 
reason  of  his  arm  being  struck  by  a  car 
on  an  adjoining  track,  he  was  guilty  of 
contributory  negligence  barring  recovery. 
Interurban  R.,  etc.,  Co.  v.  Hancock,  78  N. 
E.  964,  75  O.  St.  88,  6  L.  R.  A.,  N.  S.,  997, 
8  Am.  &  Eng.  Ann.  Cas.  1036. 

In  an  action  against  an  electric  railway 
company-  by  a  passenger  whose  hand, 
which  she  had  extended  out  of  the  open 
window  of  the  car,  was  struck  by  a 
trolley  pole,  it  is  not  error  for  the  trial 
court  to  refuse  an  instruction  asked  by 
plaintiflf  to  the  effect  that  the  failure  of 
defendant  to  give  notice  to  its  passengers 
of  the  proximity  of  the  pole  was  such 
negligence  as  to  preclude  contributory 
negligence  on  the  part  of  the  plaintiff  in 
so  extending  her  hand  outside  of  the  car. 
Chapman  v.  Capital  Tract.  Co.,  37  App. 
D.   C.  479. 
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But  it  is  proper  to  refuse  to  charge  that  if  plaintiff  was  sitting  with  his  elbow  out 
the  car  window,  whereby  he  was  injured,  he  was  guilty  of  contributory  negli- 
gence, that  being  a  question  for  the  jury.^s 

Warning  of  Danger. — Contributory  negligence  of  a  street-railway  passenger 
in  projecting  his  arm  out  of  the  car  window,  whereby  it  was  struck  by  a  bridge, 
will  not  prevent  recovery,  where  the  conductor  neglected  to  give  warning,  though 
seeing  his  danger  in  time.** 

Injury  from  Unfastened  Door  of  Another  Car. — If,  in  an  action  brought 
by  a  passenger  in  a  railroad  car  against  the  railroad  company  to  recover  dam- 
ages for  a  personal  injury  from  the  swinging  of  an  unfastened  door  of  another 
car  standing  upon  a  track  parallel  to  that  over  which  he  is  riding,  it  appears 
from  the  plaintiff's  own  testimony  that  his  elbow  extended  through  the  open 
window,  beyond  the  place  where  the  sash  would  have  been  if  the  window  had 
been  shut,  it  is  the  duty  of  the  court  to  rule  that  this  is  such  carelessness  as  will 
prevent  a  recovery  of  damages  by  him,  and  to  withdraw  the  case  from  the 
jury.^5 

Beyond  Dead  Line. — The  mere  fact  that  a  passenger  has  his  arm  extended 
beyond  the  dead  line  of  the  window  sill  of  a  moving  car  does  not  bar  a  recovery 
for  an  injury  from  being  struck  by  an  external  object.*^ 

Arm  Jarred  Out  by  Collision. — In  an  action  by  a  passenger  against  a  street- 
car company  for  injuries  received  in  a  collision  with  the  street  car  of  another 
line,  it  appeared  that  at  the  point  where  the  accident  occurred  the  tracks  of  the 
defendant  company  approach  so  closely  those  of  another  company  that  the  pro- 
jecting roofs  of  the  car  touch  each  other  in  the  passing  of  the  cars,  which 
run  in  opposite  directions,  and  that  the  passenger  had  his  arm  on  the  inside 
of  the  window,  so  that  it  was  thrown  out  by  shock,  and  broken  by  the  col- 
lision. The  question  whether  the  passenger  was  guilty  of  contributory  negli- 
gence in  having  his  arm  in  such  position  was  a  question  for  the  jury.^'^ 

Negligence  of  Carrier. — Plaintiff,  while  riding  in  defendant's  train  near  an 
open  window,  had  his  arm  broken  by  the  car  coming  in  contact  with  a  loaded 
wagon  standing  by  the  side  of  the  track.  An  instruction  that  if  the  jury  be- 
lieve from  the  evidence  that  at  the  time  the  injury  happened  plaintiff's  arm  was, 
by  the  inadvertence  of  plaintiff,  protruded  out  of  the  window  of  the  car,  and 
that,  but  for  said  arm  being  thus  out  of  the  window,  plaintiff  would  not  have 
received  the  injury,  the  verdict  should  be  for  defendant,  was  properly  refused, 
since  it  assumed  that  the  protrusion  of  plaintiff's  arm  from  the  car  window  was 
of  itself  negligence  which  must  defeat  the  action  irrespective  of  the  fact  whether 
there  was  negligence  on  the  part  of  the  defendant  or  not.** 

33.    Quinn  v.  South  Carolina  R.  Cc,  29  his   elbow   cfr   arm   projecting   out   of   the 

S.  C.  381,  7  S.  E.  614,  1  L.  R.  A.  682;  Gulf,  window,    and    sustained    the    injury    com- 

etc,  R.  Co.  V.  Danshank,  6  Tex.  Civ.  App.  plained  of  by  reason  of  that  fact,  he  could 

385,  25  S.  W.  295.  not  recover.     Spencer  v.   Milwaukee,  etc., 

In  an  action  against  a  railroad  com-  R.  Co.,  17  Wis.  487,  84  Am.  Dec.  758. 
pany  for  personal  injuries  to  a  passenger,  34.  Warning  of  danger. — South  Coving- 
it  appeared  that  he  was  injured  by  hav-  ton,  etc.,  St.  R.  Co.  v.  McCleave,  38  S.  W. 
ing-  his  arm  or  elbow  outside  the  car  win-  1055,  18  Ky.  L.  Rep.  1036. 
dow.  Held,  that  it  was  properly  left  to  35.  Injury  from  unfastened  door  of  an- 
the  jury  to  determme,  under  all  the  cir-  other  car.— Todd  v.  Old  Colony,  etc.,  R. 
cumstances  of  the  case,  whether  plamtiff  Co.  (Mass.),  7  Allen  207,  83  Am.  Dec. 
was  guilty  of  negligence  in  respect  to  the  Q79 

position   of  his    arm.     Spencer     ^;      Mil-  ^^     g^^  ^^^  ^^^^  line.-McCord  v.  At- 

waukee    etc.,  R.  Co.,  17  Wis.  487,  84  Am.  ^            ^^^    ^    ^       ^5   g^   ^_               ^3^   j^._ 

Dec.  758.  C    53 

In    an    action    against    a    railroad    com-  "       '           . 

pany  for  damages  done  the  plaintifif,  while  3,.   Arm  jarred   out   by    collision.— Peo- 

riding,  as  a  passenger,  in  one  of  its  cars,  Ple  «  Pass.  R-  Co.  v.  Lauderbach  (Pa.),  3 

and  alleged  to  have  resulted  from  the  de-  -^tl.  672,  2  Sad.  187. 

fendant's  negligence,  it  was  not  error  for  38.    Negligence    of    carrier. — Barton   v. 

the  circuit  court  to  refuse  to  instruct  the  St.  Louis,  etc.,  R.  Co.,  52  Mo.  253,  14  Am. 

jury  that,  if  the  plaintiff  was  sitting  with  Rep.  418. 

3  Car— 18 
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Duty  of  Carrier  to  Avoid  Injury. — Where  a  passenger  in  an  open  street 
car  was  killed  by  a  passenger  car,  where  it  appeared  that  the  space  between  the 
passing  cars  was  about  three  inches  wide,  and  the  decedent  had  his  arm  pro- 
jecting beyond  the  side  of  the  car,  and  that  the  motorman  of  the  approaching 
car  which  struck  him  saw  him  and  warned  him  to  take  his  arm  off  the  rail,  it  was 
erroneous  to  charge  that  even  if  the  decedent  was  guilty  of  negligence,  if  the  de- 
fendant's servants  saw  him  in  position  of  apparent  danger,  it  was  their  duty, 
notwithstanding  his  negligence,  to  do  all  they  could  to  prevent  the  accident, 
and  if  they  failed  to  do  so  the  defendant  was  liable. ^^ 

Injury  from  Overturning  Car. — Where  a  passenger  in  a  stage  coach  has 
his  arm  broken  by  the  overturning  of  the  coach,  he  is  not  chargeable  with  con- 
tributory negligence  in  having  his  arm,  at  the  time  of  the  overturning,  partly 
outside  the  coach  window.*'' 

§  2767.  Hand  on  Railing  of  Platform.— The  fact  that  plaintiff  was  stand- 
mg  on  the  rear  platform  of  a  street  car  with  his  right  hand  on  the  railing  when 
it  was  injured  as  the  result  of  a  collision  between  defendant's  dray  and  the 
street  car  as  the  dray  passed  the  rear  of  the  car  is  not,  as  a  matter  of  law, 
such  negligence  as  contributed  to  the  injury. *i 

§  2768.  Arm  Around  Post. — ^A  passenger,  who  was  riding  on  an  open  grip 
car,  sat  with  his  arm  around  a  post  supporting  the. roof,  and  at  the  end  of  the 
seat,  so  that  both  his  arm  and  right  foot  extended  beyond  the  side  of  the  car. 
In  an  action  to  recover  for  injuries  resulting  from  striking  his  arm  and  foot 
against  a  passing  wagon.  It  was  held  that,  since  the  construction  of  the  car 
invited  plaintiff  to  assume  the  position  which  he  did,  he  was  not  guilty  of  con- 
tributory negligence  precluding  a  recovery.*^  When  an  overcrowded  street  car 
ran  off  the  track,  and  jolted  on  cobble  stones  for  two  blocks,  without  an  effort 
at  replacement  by  the  driver,  and  in  turning  collided  with  a  freight  car  standing 
on  a  switch  four  or  five  feet  from  its  track,  the  question  whether  negligence  can 
be  imputed  to  a  seated  passenger  whose  hand,  clasping  the  window  post,  was 
crushed  by  the  freight  car,  is  for  the  jury,  in  view  of  conflicting  evidence,  whether 
he  had  all  the  while  had  his  hand  outside  the  window,  or  caught  the  post  to  hold 
himself  in  place  after  the  car  left  the  track.*^ 

§  2769.  Head  Out  of  Window  or  Door. — A  passenger  injured  while  lean- 
ing his  head  out  of  a  car  to  signal  the  conductor  to  stop  can  not  recover.**  A 
passenger  on  a  street  car,  fearing  that  he  had  taken  the  wrong  car,  put  his  head 
out  of  the  window  to  ascertain  its  color  and  identify  it,  and  while  so  doing  his 
head  came  in  contact  with  an  electric  light  pole.  He  then  sued  the  electric  light 
company  for  the  resulting  injuries.  He  was  guilty  of  contributory  negligence, 
and  could  not  recover.*^ 

39.  Duty  of  carrier  to  avoid  injury. —  might  infer  that  plaintiff,  a  passenger  on 
Georgetown,  etc.,  R.  Co.  v.  Smith,  25  a  trolley  car,  had  notified  the  conductor 
App.  D.  C.  359,  5  L.  R.  A.,  N._  S.,  274.  of  his   desire   to   alight;   that  the   car  had 

40.  Injury  from  overturning  car. —  slowed  down;  that  the  passenger  had  got 
Sanderson  v.  Frazier,  8  Colo.  79,  5  Pac.  upon  the  running  board  in  preparation  to 
632,  54  Am.  Rep.  544._  alight;    that    the    car    then    increased    its 

41.  Hand  on  railing  of  platform.^  speed;  that  the  passenger,  in  endeavoring 
Seigel  V.   Eisen,   41   Cal.   109.  to    again    signal    the     conductor,      leaned 

42.  Arm  around  post. — Chicago  City  over  so  far  that  his  head  was  brought  in 
R.  Co.  V.  Rood,  62  111.  App.  550.  contact  with  the  handle  of  the  door  of  a 

43.  North  Baltimore  Pass.  R.  Co.  v.  ""'J^  wagon  proceeding  m  the  same  di- 
Kaskell,  78  Md.  517,  28  Atl.  410,  distin-  '"ection  with  the  car;  and  that  he  thus  re- 
guishing  Pittsburg,  etc.,  R.  Co.  v.  An-  "'.^^ ^  the  mjunes  for  which  ne  brought 
drews,  39  Md.  329    17  Am.  Rep.  568.  ^'^'t"      Held    to    show    contributory    negli- 

'  ,      ,  '        .    ,  ,  -  gence,  deieating  recovery.     iMynn  v.  Con- 

44.  Head  out  of  wmdow  or  door.— In  solidated  Tract.  Co.,  52  Atl.  369,  67  N.  J. 
an  action  by  a  passenger  against  a  street  ^  546;  S.  C,  45  Atl.  799.  64  N.  J.  L.  375. 
railroad  company  for  injuries  sustained,  45.  Moore  v.  Edison  Elect.  Illuminating 
there  was   evidence   from  which   the  jury  q^^   43   l^.  Ann.  792,  9  So.  433. 
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Mail  Clerk  in  Pursuance  of  Duty. — In  an  action  by  a  mail  agent  for  injuries 
caused  by  his  head  coming  in  contact  with  a  box  car  negligently  left  too  near 
the  main  line  on  a  switch,  it  appeared  that  the  box  car  was  about  four  hundred 
yards  from  the  station ;  that  it  was  customary  for  mail  agents  to  put  their  heads 
out  of  the  window  on  approaching  the  station;  that  the  whistle  was  sounded  as 
usual  for  the  station,  but,  some  stock  being  too  near  the  track,  it  was  sounded 
a  second  time,  and  the  train  slacked  up  to  avoid  running  into  them ;  and  that  the 
agent  probably  could  not  have  seen  anything  on  the  outside  without  opening  the 
door.  A  charge  that  if  the  jury  believed  it  was  necessary  for  the  agent,  in  the 
discharge  of  his  duty,  to  project  his  head  from  the  car  at  the  station,  the  fact 
that  he  put  his  head  out  before  it  was  actually  necessary,  on  account  of  the  dis- 
tance of  the  train  from  the  passenger  platform,  would  not  prevent  his  recovery, 
if  the  jury  believed  that  the  acts  of  defendant's  servants  in  charge  of  the  train 
were  such  as  would  reasonably  induce  the  agent,  situated  as  he  was,  to  believe 
that  he  was  at  the  usual  place  for  projecting  his  head  in  performance  of  his  duty, 
was  not  erroneous.** 

Passenger  Who  Is  111. — A  passenger  in  a  street  car  who,  on  account  of  a 
sudden  illness,  extended  her  head  through  a  window,  above  a  screen  which  cov- 
ered the  lower  half  of  the  window,  and  was  injured  by  striking  against  a  trolley 
pole  beside  the  track,  being  obliged  in  order  to  so  reach  the  window  to  stand  up 
or  kneel  upon  the  seat,  was  chargeable  with  contributory  negligence,  as  matter 
of  law,  which  precludes  a  recovery  against  the  company  for  the  injury.*''  A  com- 
plaint alleging  that  a  passenger  became  violently  ill  when  the  train  was  passing 
through  a  tunnel,  and,  while  in  great  pain,  and  in  a  half-fainting  condition,  put 
his  head  out  through  a  window  in  order  to  vomit,  and  was  struck  and  killed  by 
an  upright  timber  in  the  tunnel,  but  not  stating  who  opened  the  window,  or  that 
the  train  employees,  by  the  use  of  due  care,  could  have  known  of  his  illness,  or 
of  the  perilous  position  he  had  taken,  does  not  state  a  cause  of  action. ^^ 

Children. — Where  a  boy  of  sixteen  years  was  a  passenger  on  a  crowded  train, 
whereby  he  was  compelled  to  stand  on  the  platform,  and  leaned  out  slightly, 
when  his  head  came  in  contact  with  iron  posts,  and  he  was  killed,  he  was  guilty 
of  such  contributory  negligence  as  to  prevent  his  recovery. *3 

Leaning  Out  to  Spit. — A  passenger  on  an  electric  train  was  thrown  from 
his  seat  and  out  of  the  car  as  it  rounded  a  curve,  and  there  was  evidence  that 
plaintiff  said  after  the  accident  that  he  was  leaning  out  of  the  car  to  spit  when 
the  car  struck  the  curve.  The  court  charged  that  the  plaintiff  must  show  that 
he  did  not  contribute  by  his  negligence  to  the  accident,  and  that  if  the  jury 
believed  that  the  injury  to  plaintiff  happened  to  him  by  mere  accident,  and  with- 
out fault  on  the  part  of  the  defendant,  the  plaintiff  could  not  recover.  It  was 
not  error  for  the  court  to  refuse  to  charge  that  if  the  plaintiff  was  sitting  next 
to  an  open  space,  without  any  barrier  to  protect  him,  and  carelessly  leaned  out 
to  spit,  and,  by  reason  of  such  leaning,  fell  out,  such  leaning  was  the  proximate 
cause  of  the  injury,  and  that  plaintiff  could  not  recover. so 

Injury  from  Sudden  Jerking  of  Train. — A  passenger  in  the  caboose  of  a 
freight  train  who  starts  to  look  out  on  the  sounding  of  a  whistle,  indicating  the 
approach  to  a  station,  is  not  thereby  guilty  of  contributory  negligence  defeating 
a  recovery  for  injuries  sustained,  while  in  such  act,  by  the  sudden  jerking  of  the 
train,  in  the  absence  of  evidence  that  the  jerking  was  so  usual  that  it  ought  to 
have  been  anticipated.-' ^ 

46.  Mail  clerk  in  pursuance  of  duty. —  etc.,  R.  Co.,  90  N.  W.  360,  86  Minn. 
Houston,  etc.,  R.  Co.  v.  Hampton,  64  224,  57  L.  R.  A.  639,  91  Am.  St.  Rep.  345. 
Tex.   437.  50.    Leaning  out  to  spit. — Fitch  v.  Ma- 

47.  Passenger  who  is  ill. — Christensen  son,  etc..  Tract.  Co.,  100  N.  W.  618,  134 
V.   Metropolitan   St.   R.   Co.,   137   Fed.   708,  Iowa  665. 

70  C.  C.  A.  657.  51.     Injury    from     sudden      jerking      of 

48.  Shelton  v.  Louisville,  etc.,  R.  Co.,  train — Lusby  v.  Atchison,  etc.,  R.  Co., 
39  S.  W.  843,  19  Ky.  L.  Rep.  215.  41  Fed.  181. 

49.  Children. — Benedict  v.   Minneapolis, 
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§  2770.  Body  Protruding  from  Train. — It  is  contributory  negligence  for 
a  passenger  to  ride  with  his  body  leaning  from  a  car.^^  Though  a  carrier  of 
passengers  must  provide  a  safe  place  within  its  cars  for  its  passengers  to  ride, 
yet,  when  such  duty  has  been  performed,  a  passenger  has  no  right  to  extend  his 
person  beyond  the  line  of  the  car  or  ride  on  the  platform  thereof .^^  Where  a 
passenger  refused  a  seat  provided  for  him  in  the  car  and  remained  on  the  plat- 
form, and  when  the  train  approached  a  station,  instead  of  waiting  for  it  to  stop, 
swung  his  body  out  from  the  steps,  intending  to  alight  and  go  to  the  smoking  car, 
but  was  struck  by  a  cattle  guard  which  he  did  not  see  in  the  darkness,  he  could 
not  recover  for  the  injuries  received.^*  But  a  verdict  for  a  passenger  who, 
while  standing  on  the  lower  step  of  a  car,  with  his  body  projecting,  outside  the 
line  of  the  car,  was  struck  by  another  car  and  injured,  will  be  sustained,  though 
the  jury  were  unable  to  determine  from  the  evidence  whether  there  was  standing 
room  in  the  aisles  of  the  coach,  or  whether  there  were  vacant  seats  in  other 
coaches.^^ 

§  2771.  Feet  and  Legs  Protruding. — In  an  action  against  a  street-railway 
company  for  personal  injuries  it  appeared  that  plaintiff,  a  boy  of  thirteen,  a  pas- 
senger on  a  crowded  car,  sat  on  the  front  platform,  with  his  feet  on  the  step, 
and  his  knees  projecting  several  inches  beyond  the  side  of  the  car,  and  was  struck 
on  the  knees,  and  knocked  under  the  car,  by  a  mortar  box  which  builders  had 
placed  in  the  street  only  a  few  inches  from  passing  cars.  Held,  that  a  compul- 
sory nonsuit  was  properly  ordered  because  of  contributory  negligence  on  the 
part  of  plaintiff  and  absence  of  negligence  on  defendant's  part.^^ 

§§  2772-2781.  Riding  in  Car  Not  Intended  for  Passengers— §  2772. 
In  General. — Invited  by  Employee. — A  person  is  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in  riding  on  a  portion  of  the  car  not  intended  or 
adapted  for  the  carrying  of  passengers"  and  to  which  he  had  not  been  invited 
by  the  defendant  or  its  agents. ^^  But  it  has  been  held  that  where  a  passenger, 
without  the  consent  of  the  carrier,  selects  a  place  to  ride  which  is  obviously  not 
intended  for  that  purpose,  and  is  hurt  by  reason  of  hazards  peculiar  to  that 
position,  he  has  no  cause  of  action. ^^ 

Injury  from  Negligence  of  Employee. — The  liability  of  a  carrier  to  a  pas- 
senger for  damages  resulting  from  negligence  of  its  employees  is  the  same, 
whether  he  be  in  one  car  or  another,  so  he  has  a  lawful  right  to  be  in  the  car  he 
occupies.^  8 

52.    Body      protruding      from     train. —  Co.,  119   111.  App.  393,  judgment  affirmed 

Where  a  passenger  on  a  street  car,  while  in  75  N.  E.  515,  317  111.  500. 

standing   on   the  platform,   leaned   over   a  53.     Benedict    v.    Minneapolis,    etc.,    R. 

railing   for   the   purpose   of   seeing   where  Co.,  90  N.  W.  360,  86  Minn.  S24,  57  L.  R. 

certain  smoke  came  from,  to  such  an  ex-  A.  639,  91  Am.  St.  Rep.  345. 

tent  that  he  was  struck  by  a  trolley  pole  54.    Hewes   v.   Chicago,   etc.,   R.   Co.,  75 

located  from  fourteen  to  seventeen  inches  N.  E.  515,  217  111.  500,  affirming  judgment 

from      the    side    of    the    car,      and    from  in  119  111.  App.  393. 

nineteen   to   twenty-four   inches   from   the  55.    Judgment  76  111.  App.  613,  affirmed 

railing,   he   was     guilty     of     contributory  in  Lake   Shore,  etc.,  R.   Co.  v.  Kelsey,  54 

negligence,  as  a  matter  of  law.     Huber  v.  N.  E.  608,  180  111.  530. 

Cedar  Rapids,  etc.,  R.  Co.,  100  N.  W.  478,  56.     Feet   and   legs   protruding.— Butler 

124  Iowa  556.  V.  Pittsburgh,  etc.,  R.  Co.,  139  Pa.  195,  21 

A    passenger   is    guilty    of   contributory  Atl.   500. 
negligence   where   he   deliberately   swings  57.    Riding  in  car  not  intended  for  pas- 
out  from  the  step  of  the  rear  platform  of  sengers. — Chicago  City  R.  Co.  v.  Schmidt, 
a    car,    into    the    darkness    of    the    night,  117    111.    App.    313,    judgment    affirmed    in 
while  the   car  is  moving  and  about  from  75  N.  E.  383,  217  III.  396. 
150    to    200    feet    distant    from    a    station  58.    Carroll  v.  Interstate  Rapid  Transit 
without   any   necessity   for   so   doing,   and  Co.,  107  Mo.  653,  17  S.  W.  889. 
merely  for   the   purpose   of  going  to   the  59.    Injury  from  negligence  of    employee. 
smoking  car,  which  was  next  in  front  of  — Cleveland,   etc.,   R.   Co.  v.   Ketcham,  33 
the  car  on  the  rear  platform  of  which  he  N.   E.   116,  133   Ind.  346,  19  L.  R.  A.  339, 
was  standing.     Hewes  v.  Chicago,  etc.,  R.  36  Am.  St.  Rep.  550. 
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§  2773.  Riding  on  Engine. — The  railroad  engine  is  at  all  times  the  most 
exposed  and  perilous  portion  of  the  train,  and  persons  not  in  the  performance 
of  any  duty  there,  including  by  express  adjudication  passengers  and  baggage 
masters,  riding  on  the  engine,  can  claim  nothing  than  protection  from  injury 
by  the  willful,  wanton,  or  intentional  act  of  the  carrier  and  its  employees.*"' 
Though  an  engine  drawing  a  stock  train  is  not  the  place  provided  for 
shippers  traveling  on  a  drover's  pass  in  which  to  ride  and  a  caboose  is  provided 
in  which  they  are  to  ride,  it  is  not  negligence  as  a  matter  of  law  for  a  shipper 
to  ride  on  the  engine. ^^  A  passenger,  who,  in  a  fancied  emergency,  mounts  the 
engine  to  prevent  his  being  left  behind  by  the  train,  loses  his  right  to  that  high 
degree  of  care  that  the  law  accords  to  passengers  riding  in  the  coaches,  and  can 
claim  nothing  more  than  protection  from  injury  by  the  willful,  wanton,  or  inten- 
tional act  of  the  carrier  and  its  employees.''^ 

Eules  and  Regulations. — The  fact  that  a  passenger  was  ignorant  of  a  rule 
prohibiting  any  one  except  the  engineer  and  fireman  from  riding  on  an  engine, 
and  the  fact  that  such  rule  was  habitually  violated,  do  not  exonerate  him  from 
negligence  in  riding  on  an  engine. ''^ 

Invited  by  Engineer. — Where  a  person  took  passage  on  the  engine  of  a 
freight  train,  which  carried  passengers,  at  the  direction  of  the  engineer,  and  was 
injured  by  the  derailment  of  the  engine,  which  injury  would  not  have  occurred 
if  he  had  taken  passage  in  the  caboose  provided  for  passengers,  plaintiff,  though 
regarded  as  a  passenger,  was  guilty  of  contributory  negligence,  as  a  matter  of 
law,  in  riding  on  the  engine,  and  was  therefore  not  entitled  to  recover. •'''  A  pas- 
senger who  rides  on  the  engine,  with  a  view  to  gaining  information  to  secure  his 
promotion  in  the  service  of  the  road;  and  who  knows,  or  should  know,  that  it 
is  more  unsafe  to  ride  on  the  engine  than  on  the  cars,  assumes  the  risk  of  such 
increased  danger,  and  can  not  recover  for  injuries  proximately  caused  thereby, 
though  he  was  on  the  engine  by  invitation  of  the  engineer,  with  knowledge  of 
the  conductor.''"  But  it  has  been  held  not  to  be  contributory  negligence  per  se 
for  a  passenger  to  ride  in  the  cab  of  the  locomotive  with  the  permission  of  the 
engineer. 8"  Where  a  passenger  left  his  place  on  the  car  where  it  was  customary 
for  persons  having  passes  to  ride,  and,  at  the  request  of  the  fireman,  stepped  on 
the  engine,  and  was  at  work  cleaning  the  headlight  when  the  injury  was  received, 
it  was  for  the  jury  to  say  whether  plaintiff's  negligence  proximately  contributed 

60.  Riding  on  engine. — Kansas  City,  company.  Chicago,  etc.,  R.  Co.  v.  Michie, 
etc.,    R.    Co.   V.    Williford,    115   Tenn.   108,       83    III.   427. 

88  S.  W.  178.  One  who  is  injured  while  attempting  to 
A  passenger  in  charge  of  stock  left  the  board  a  freight  locomotive  on  a  railroad 
caboose,  where  he  was  assigned  to  ride,  used  exclusively  for  freight,  for  the  pur- 
and  got  on  the  engine  without  permis-  pose  of  riding  thereon,  though  at  the  in- 
sion  or  direction  of  any  one  in  charge  of  vitation  of  the  conductor  of  the  train,  can 
the  train,  and,  in  dismounting  therefrom,  not  recover  from  the  railroad  company 
was  injured.  Held,_  that  he  could  not  re-  for  such  injury,  and  it  is  immaterial  that 
cover,  unless  the  injury  was  the  result  he  has  previously,  on  the  conductor's  in- 
of  wanton  wrong  of  the  company  or  its  vitation,  ridden,  and  seen  others  (rail- 
employees.  Mobile,  etc.,  R.  Co.  v.  Bogle,  road  employees)  ride,  on  such  locomotive, 
101  Tenn.  (17  Pickle)  40,  46  S.  W.  760.  as    such   an   invitation   is   not    within    the 

61.  Missouri,  etc.,  R.  Co.  v.  Avis,  91  scope  of  the  conductor's  authority.  Files 
S.  W.  877,  41  Tex.  Civ.  App.  73,  judgment  v.  Boston,  etc.,  R.  Co.,  149  Mass.  304,  31 
affirmed  in  100  Tex.  33,  93  S.  W.  434.     "  N.  E.  311,  14  Am.  St.  Rep.  411. 

62.  Railroad  v.  Bogle,  101  Tenn.  (17  A  conductor  of  a  freight  train  does  not. 
Pickle)   40,  46  S.  W.  760.  by    virtue    of    his    employment,    have    au- 

63.  Rules  and  regulations. — Texas,  etc.,  thority,  either  real  or  apparent,  to  permit 
R.  Co.  V.  Boyd,  6  Tex.  Civ.  App.  305,  24  passengers  upon  a  train  to  ride  upon  the 
S.  W.   1086.  engine  under  any  ordinary  circumstances. 

64.  Invited  by  engineer.— Radley  v.  Co-  Illinois  Cent.  R.  Co.  v.  Jennings,  82  N.  E. 
lumbia   Southern   R.   Co.,   75    Pac.   213,   44  403,  229   111.  608. 

Ore.   332.  65.    Texas,   etc.,  R.   Co.  v.  Boyd,  6  Tex. 

The  engineer  of  a  train  has  no  authority  Civ.  App.  305,  34  S.  W.  1086. 

to    give    permission    to    any    one    to  ride  66.  Hanson  v.  Mansfield,  R,,  etc.,  Co.,  38 

upon  the  engine  against  the  rules   of  the  La.  Ann.  Ill,  58  Am.  Rep.  163. 
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to  his  injury,  and  whether,  if  it  did,  his  negligence  was  overcome  by  the  wanton 
negligence  of  defendant's  servants ;  and  a  charge  which  ignores  the  inquiry  whether 
plaintiflf's  contributory  negligence  was  overcome  was  properly  refused.®''^  Where 
a  passenger  who  was  directed  to  ride  on  the  footboard  of  an  engine  by  a  brake- 
man  to  whom  he  had  paid  an  amount  less  than  the  fare,  was  injured  while  at- 
tempting to  climb  over  the  tender  at  the  alleged  invitation  of  the  engineer  causing 
a  violent  and  sudden  jerk  of  the  engine,  plaintiff  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.^* 

Riding  on  Pilot. — Where  an  injury  to  a  passenger  on  a  construction  train 
is  due  to  his  riding  on  the  pilot  or  bumper  of  the  engine,  the  carrier  is  not  lia- 
ble.^^  However,  where  a  railroad  company  is  in  the  habit  of  carrying  its  shop- 
men to  and  from  their  work  as  a  matter  of  accommodation  and  without  any 
agreement  or  compensation  therefor,  if  its  train  is  so  crowded,  that  one  of  said 
shopmen  can  not  get  a  seat  in  the  cars,  that  fact  will  not  justify  him  in  sitting 
on  the  pilot  of  the  engine;  and  if  he  does  improperly  do  so,  it  is  his  duty  to 
leave  the  pilot  and  go  into  the  cars  at  his  first  opportunity.'''" 

Riding  on  Tender. — For  a  person  to  ride  by  choice  upon  an  improper  and 
dangerous  part  of  a  train — as,  upon  the  tender,  instead  of  in  the  car  appropri- 
ated for  persons  of  his  class — is  contributive  negligence.'' ^ 

§  2774.  Riding  in  Car  in  Front  of  Engine. — Where  the  defendant  rail- 
way company  agreed  to  carry  a  lumber  company's  employees  to  and  from  work, 
an  employee,  by  riding  on  a  car  which  was  being  pushed  in  front  of  the  en- 
gine, was  not  guilty  of  contributory  negligence.'''^ 

§  2775.  Riding  in  Freight  Car. — Where  the  presence  of  a  passenger  upon 
a  freight  train  was  not  with  the  consent  of  the  railway  company,  and  contrib- 
uted to  his  injury  he  can  not  recover  for  such  injury,  where  there  is  no  evidence 
of  gross  negligence  on  the  part  of  the  railway  company.^^  Qne  who,  without 
the  request  of  the  carrier,  placed  himself  on  its  car  for  the  purpose  of  riding 
to  his  work  on  the  road,  riding  dangerously  near  to  the  engine,  and  on  cars 
heavily  loaded  with  iron  rails  and  wooden  ties,  can  not  recover  for  injuries 
received  from  the  derailment  of  defendant's  train. ''^  Where  a  passenger  was 
injured  while  riding  in  a  freight  car,  he  assumed  the  risks  incident  to  the  move- 
ment of  such  trains  carefully  managed,  including  the  necessary  bumping  and  coup- 
ling, but  did  not  assume  the  risk  of  any  unnecessary  bumping,  particularly  when 
resulting  from  the  negligence  of  train  operatives ;  the  carrier  being  required 
to  exercise  the  utmost  care  consistent  with  the  prudent  ordinary  operation  of 
such  trains.'^s     Where  a  passenger  was  injured  by  being  in  a  freight  car  when 

67.  Brown  v.  Scarboro,  97  Ala.  316,  12  dinary  care  and  caution,  he  is  not  entitled 
So.  289.  to    recover    against    the    company.      That 

68.  Claiborne  v.  Missouri,  etc.,  R.  Co.,  the  knowledge,  assent,  or  direction  of 
53  S.  W.  837,  57  S.  'W.  336,  21  Tex.  Civ.  the  agents  of  the  company  as  to  what  he 
App.    648.                   _  did  at  the  time  in  question,  is  immaterial. 

69.  Riding  on  pilot. — A.  was  one  of  a  The  company,  although  bound  to  a  high 
party  of  men  employed  by  a  railroad  com-  degree  of  care,  did  not  insure  his  safety, 
pany  in  constructing  and  repairing  its  Railroad  Co.  v.  Jones,  95  U.  S.  439,  34 
roadway.     They  were    usually     conveyed  L.   Ed.   506. 

by   the   company   to   and   from   the   place  70.    Downey  v.  Chesapeake,  etc.,  R.  Co., 

where    their    services   were    required,    and  28  "W.  Va.  732. 

a  box  car  was  assigned  to  their  use.     Al-  71.    Riding  on  tender. — Doggett  v.  Illi- 

though  on  several  occasions  forbidden  to  nois  Cent.  R.  Co.,  34  Iowa  284. 

do  so,  and  warned  of  the  danger,  A.,  on  72.    Riding  in  car  in  front  of  engine. — 

returning   from    work    one    evening,    rode  Trinity   Valley    R.    Co.    v.    Stewart    (Tex. 

on  the  pilot  or  bumper  of  the  locomotive,  Civ.  App.),  62  S.  W._  1085. 

when    the    train,    in    passing    through      a  73.     Riding   in   freight    car. — Gulf,    etc., 

tunnel,  collided  with  cars  standing  on  the  R.    Co.    v.    Campbell,    76   Tex.    174,    13    S. 

track,    and    he    was    injured.      There    was  W.  19. 

ample  room  for  him  in  the  box  car.     All  74.   Moss  v.  Johnson,  22  111.  633. 

in  it  were  unhurt.    Held,  that,  as  A.  would  75.    Louisville,  etc.,  R.  Co.  v.  Campbell 

not  have    been    injured    had    he    used  or-  (Ky.   App.),  122  S.  'W.  848. 
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it  was  being  switched,  the  fact  that  he  was  traveling  on  the  train  under  a  con- 
tract that  he  would  not  be  in  any  freight  car  while  switching  was  being  done 
would  not  bar  a  recovery,  unless  his  negligence  in  not  being  aware  that  switch- 
ing was  being  done  contributed  to  the  accidentJ"  A  passenger  purchased  a 
ticket  to  his  destination,  but,  after  traveling  a  part  of  the  distance,  stopped  over, 
giving  up  his  ticket,  and  receiving  a  check  in  exchange.  He  afterwards  got  on 
a  freight  train,  and  continued  his  journey  in  a  caboose  used  for  transporting 
trainmen  and  occasional  passengers.  His  fare  was  at  first  demanded  and  paid, 
but  afterwards  the  conductor  repaid  him  the  money,  and  allowed  him  to  ride 
on  his  check.  In  an  action  to  recover  for  injuries,  the  carrier  could  not  claim 
in  defense  that  the  passenger  was  negligent  in  leaving  the  passenger  train  and 
riding  on  the  freight  train.'''^ 

Negligence  Per  Se. — The  court  is  not  justified  in  holding  a  passenger  on  a 
freight  train  guilty  as  a  matter  of  law  of  negligence  contributing  to  injuries  re- 
ceived by  him  from  the  shunting  of  cars  against  the  one  in  which  he  was  rid- 
ing, on  the  ground  that  he  failed  to  guard  against  the  danger,  unless  it  clearly 
appears  that  he  did  not  take  the  precautions  usually  exercised  by  ordinarily 
prudent  men  under  the  same  circumstances.'^^ 

Against  Direction  of  Employee. — A  passenger,  who  was  injured  in  the 
wreck  of  a  train,  caused  by  its  leaving  the  track,  was  not  guilty  of  contributory 
negligence  by  reason  of  his  sitting  out  on  a  flat  car,  though  the  conductor  had 
told  him  he  would  rather  he  would  go  into  a  box  car  next  behind,  as  it  was 
more  comfortable,  safer,  and  better  there. '^^ 

Contract  to  Ride  on  Caboose. — A  passenger  of  a  freight  train,  who  vol- 
untarily rides  in  a  box  car,  instead  of  in  the  caboose,  can  not  recover  for  an  in- 
jury sustained  while  occupying  that  position,  which  would  not  have  been  sus- 
tained otherwise.***  The  carrier  is  liable  to  a  person  who  was  a  passenger  on 
a  freight  train  and  was  injured  while  riding  on  a  freight  car  instead  of  the 
caboose,  if  it  was  not  shown  that  the  regulations  prohibiting  passengers  from 
riding  elsewhere  than  in  a  caboose  were  conspicuously  posted,  as  required  by 
the  statute  providing  that,  in  case  any  passenger  shall  be  injured  while  on  the 
platform  of  a  car  or  on  any  freight  car  in  violation  of  the  printed  regulations 
posted  at  the  time  in  a  conspicuous  place  inside  of  its  passenger  cars,  the  com- 
pany shall  not  be  liable.^^ 

Logging  Train. — One  riding  on  the  logging  train  of  a  logging  company, 
with  its  implied  consent,  does  not  assume  the  risk  of  collision,  through  its  negli- 
gence, with  another  of  its  trains. ^^ 

76.  Hardin  v.  Fort  Worth,  etc.,  R.  Co.  car.  Held,  that  the  questions  of  negli- 
(Tex.   Civ.   App.),   100   S.   W.   995.  gence,  and  absence  of  contributory  negli- 

77.  Edgerton  v.  New  York,  etc.,  R.  Co.,  gence,  were  for  the  jury.  Wagner  v.  Mis- 
35  Barb.  193,  affirmed  in  39  N.  Y.  227.  souri   Pac.   R.   Co.,   97   Mo.   512,   10   S.   W. 

78.  Negligence  per  se. — Moore  v.  Sagi-  486,  3  L.  R.  A.  156;  Zuendt  v.  Missouri 
naw,  etc.,  R.  Co.,  72  N.  W.  1112,  115  Mich.  Pac.  R.  Co.   (Mo.),  10  S.  W.  491. 

103.  79.    Against    direction    of     employee. — • 

Plaintiff's  husband  was  killed  by  the  de-  Berry   v.    Missouri    Pac.    R.    Co.,    124   Mo. 

railment   of    defendant's     special     freight  223,  25   S.  W.  229. 

train,  consisting  of  an  engine,  tender,  one  80.  Contract  to  ride  on  caboose. — Atch- 

box  and  several  flat  cars.     Deceased  and  ison,   etc.,   R.   Co.  v.  Johnson,  3   Okla.  41, 

others  were  riding  on  a  flat  car  next  the  41    Pac.    641. 

engine,   to   fhe   knowledge     of     the     con-  81.    Sherman   i\   Hannibal,    etc.,    R.   Co., 

ductor  and  brakemen,  who  did  not  warn  72  Mo.  62,  37  Am.   Rep.  423. 

them   that    it   was    dangerous;     nor     was  82.    Logging   train. — Harvey    v.     Deep 

there    danger    if   the    train   had    not   been  River  Logging  Co.   (Ore.),  90  Pac.  501. 

derailed.    The  conductor  and  a  brakeman  Persons   were   allowed   to    ride     on     a 

told  them  it  was  more  comfortable  in  the  logging   train   without   charge,    for   which 

box  car,  but  they  preferred  to  ride  on  the  purpose  a  flat  car  was  provided.     A  per- 

flat   car.     The   road  was   rough,    and   the  son   while    so   riding   took   his   seat   on   a 

engine   and   tender   were    reversed,   which  chain  box  on  the  rear  of  the  tender,  where 

was  dangerous  on  a  rough  track,  and  the  a    notice    was    posted     warning     persons 

train  was  running  too  fast  for  safety.    No  against   riding.     He  was   also   notified   by 

one  was  injured  except  those  on  the  flat  a  brakeman  to  leave,  and  take  a  position 
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Riding  in  Caboose. — In  an  action  against  a  railroad  company  for  injuries 
caused  by  defendant's  negligence,  while  plaintiff,  with  the  permission  of  the 
conductor,  was  riding  in  a  caboose  attached  to  the  train,  the  fact  that  the  train 
was  a  mixed  passenger  and  freight  train,  and  that  plaintiff  was  in  a  car  not  in- 
tended for  the  use  of  passengers,  raises  no  legal  presumption  of  negligence  on 
his  part.*^  A  passenger  in  a  freight  car  who  had  been  drinking,  and  who,  in- 
stead of  taking  a  perfectly  safe  seat  designed  for  passengers,  along  the  sides 
of  the  car,  sat  in  the  conductor's  loose  chair  tipped  up  against  a  box  within 
three  inches  of  the  open  side  door,  was  thrown  out  by  the  jar  of  the  cars  run- 
ning together,  because  of  the  train  running  at  thirty-five  miles  an  hour  around 
sharp  curves.     It  was  held,  that  he  was  guilty  of  contributory  negligence.^* 

Riding  on  Top  of  Car. — A  passenger's  negligence  in  improperly  riding  on 
the  top  of  a  car  can  not  preclude  his  recovery  for  injuries  sustained  in  a  col- 
lision, where  it  was  occasioned  by  the  reckless  and  willful  misconduct  of  defend- 
ant's servants  in  setting  out  such  car  on  a  switch  track  having  a  down  grade 
without  any  brakes  applied,  leaving  it  to  freely  move  down  the  incline  and 
collide  with  a  train  moving  on  the  main  track  in  the  direction  the  set-out  car  was 
bound  to  take.^5 

§  2776.  Riding  in  Baggage,  Express  or  Mail  Car, — A  passenger  who, 
without  the  knowledge  or  consent  of  the  conductor  of  the  train,  rides  in  the 
baggage,  mail,  or  express  car,  can  not  maintain  an  action  against  the  railroad 
company  for  injuries  sustained  which  would  not  have  happened  to  him  had  he 
been  in  a  passenger  car;  nor  can  he  be  heard  to  contend  that  the  conductor 
ought  to  have  discovered  and  ordered  him  out.^^  Where  a  passenger  would  not 
have  been  injured  by  the  wrecking  of  the  train  if  he  had  not  been  in  the  express 
car  in  violation  of  the  known  regulations  of  the  company,  he  can  not  recover 
for  his  injuries,  notwithstanding  the  passenger's  negligence  did  not  contribute  to 
the  wrecking  of  the  train. ^^     Where  a  passenger  was  injured  because  of  his 


on  the  flat  car,  which  he  did,  but  after- 
wards returned  to  the  chain  box,  and  was 
there  killed  in  an  accident.  Persons  rid- 
ing on  the  flat  car  escaped  uninjured,  by 
jumping  at  the  time  of  the  accident.  An 
action  was  commenced  for  damages  for 
the  death  of  deceased.  Held,  that  a  non- 
suit was  properly  granted.  White  v. 
Peninsular  R.  Co.,  54  Pac.  999,  30  Wash. 
133. 

83.  Riding  in  caboose. — Creed  v.  Penn- 
sylvania R.  Co.,  86  Pa.  139,  37  Am.  Rep.  693. 

In  an  action  by  a  passenger  on  a 
freight  train  for  injuries  from  a  collision 
while  he  was  occupying  the  caboose 
cupola,  where  it  appeared  that  others  not 
occupying  the  cupola  were  also  injured, 
a  charge  that,  if  his  act  in  occupying  the 
cupola  contributed  "in  any  way  whatso- 
ever" to  the  injury,  he  could  not  recover, 
though  defendant  was  grossly  negligent, 
etc.,  was  erroneous,  since  it  was  only 
such  negligence  of  plaintiff  as  contrib- 
uted proximately  to  produce  the  injury 
that  would  bar  his  recovery.  Reid  v. 
Yazoo,  etc.,  R.  Co.,  94  Miss.  639,  47  So. 
670. 

84.  In  Norfolk,  etc.,  R.  Co.  v.  Fergu- 
son, 79  Va.   341. 

85.  Illinois  Cent.  R,  Co.  v.  Brown,  38 
So.   949,  77   Miss.  338. 

86.  Riding  in  baggage,  express  or  mail 
car. — Kentucky  Cent.  R.  Co.  v.  Thomas, 
79  Ky.  160,  3  Ky.  L.  Rep.  114,  42  Am.  Rep. 
308. 


If  a  passenger  on  a  train,  without  the 
direction  of  the  company,  leaves  his  seat 
in  a  passenger  coach,  and  goes  into  the 
baggage  car,  where  he  is  killed  by  its  be- 
ing overturned,  he  will  be  guilty  of  such 
a  high  degree  of  negligence  as  to  defeat 
a  recovery  by  his  personal  representative 
against  the  company,  unless  the  latter  is 
guilty  of  wanton  or  reckless  misconduct 
on  its  part.  Peoria,  etc.,  R.  Co.  v.  Lane, 
83   111.   448. 

Going  to  baggage  car  to  get  water. — 
A  passenger  on  a  railway  train  went  into 
the  baggage  car  to  get  water,  none  be- 
ing provided  elsewhere  for  the  passen- 
gers, and  had  been  there  five  minutes 
when  the  accident  occurred.  Held,  that 
he  was  guilty  of  contributory  negligence. 
Houston,  etc.,  R.  Co.  v.  Clemmons,  55 
Tex.  88,  40  Am.  Rep.  799. 

In  order  to  relieve  a  passenger  from 
the  presumption  of  contributory  negli- 
gence ordinarily  arising  whem  one  is  in- 
jured by  a  collision  when  riding  in  the 
baggage  car  instead  of  in  a  passenger  car, 
it  is  not  necessary  he  should  be  there  by 
an  express  invitation  or  direction  from 
the  conductor.  If  he  has  usually  been 
permitted,  for  reasons,  to  ride  there,  that 
is  enough.  O'Donnell  v.  Allegheny  Valley 
R.  Co.,  59  Pa.  339,  98  Am.  Dec.  336. 

87.  Kentucky  Cent.  R.  Co.  v.  Thomas, 
79  Ky.  160,  3  Ky.  L.  Rep.  114,  43  Am. 
Rep.  208. 
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position  in  an  express  car  without  the  knowledge  or  consent  of  the  conductor, 
he  can  not  excuse  himself  from  contributory  negligence  on  the  ground  that  the 
conductor  should  have  discovered  and  ordered  him  out.^^  But  the  fact  that  a 
passenger  went  into  the  baggage  car,  where  passengers  were  not  allowed  to 
go,  does  not  show  negligence,  though  it  appeared  from  his  own  admission  that 
he  knew  that  the  rear  end  of  the  train  was  the  safest.*® 

Proximate  Cause. — Unless  a  passenger's  going  into  the  express  car  was  the 
proximate  cause  of  injuries  received  by  him,  or  increased  his  risk,  his  doing 
so  is  not  a  defense  to  an  action  for  the  injuries.®" 

Rules  and  Regulations. — The  fact  that  a  passenger  on  a  railroad  is,  when 
injured,  in  a  baggage  car,  in  which,  by  the  rules  of  the  company,  passengers  are 
not  permitted  to  be,  is  not  negligence  on  his  part  that  will  defeat  his  recovery, 
unless  it  contributed  to  or  aggravated  the  injury.®^ 

Custom  and  Usage. — In  an  action  for  injuries  to  a  passenger,  while  riding 
in  the  baggage  compartment  of  a  railroad  train,  evidence  that  it  was  customary 
for  passengers  between  certain  stations  to  ride  in  the  baggage  compartment  of 
the  car  and  to  have  their  tickets  punched  and  taken  up  by  the  conductor  while 
there  was  properly  excluded. ^^ 

Passenger  Cars  Crowded. — A  carrier  of  passengers  is  not  allowed  to  over- 
crowd its  vehicles  or  cars,  and  a  passenger  who  goes  on  a  train  for  passage  is 
not  negligent  in  occupying  a  position  in  the  baggage  compartment  of  a  combina- 
tion car  where  there  are  no  occupied  seats  in  the  passenger  compartments  or 
coaches.®^ 

Baggage  Car  Used  as  Smoking  Car. — A  charge  in  an  action  for  damages 
for  personal  injuries,  which  instructs  that  if  the  injured  party  was  riding  in  a 
baggage  car  which  was  used  by  the  railroad  as  a  smoking  car  he  may  recover, 
but  that  if  at  the  time  of  the  accident  he  was  occupying  a  position  of  obvious 
danger  he  could  not  recover,  is  not  contradictory.®* 

Invited  by  Employee. — A  passenger  who,  knowing  of  a  rule  of  a  railroad 
company  forbidding  him  to  ride  in  any  other  than  passenger  cars,  rode  in  an 
express  car,  and  received  injuries  which  he  would  not  have  sustained  had  he 
been  in  any  other  car,  was  guilty  of  contributory  negligence,  regardless  of  the 
knowledge  of  the  conductor  that  he  occupied  such  position,  and  his  failure  to 
warn  him  of  his  danger  or  to  enforce  the  rule.®^  In  an  action  against  a  railroad 
company  for  wrongful  death,  the  fact  that  intestate,  a  soldier,  was  riding  in 
the  baggage  car,  did  not  affect  defendant's  liability;  intestate  being  there  under 
orders  from  his  commanding  officers,  and  with  the  consent  of  the  employees  in 
charge  of  the  train. ®6  Where  plaintiff  left  the  passenger  compartment  of  a 
roilroad  car  and  went  into  the  baggage  car,  where  he  was  when  he  was  injured 
in  the  collision,  the  fact  that  the  conductor  received  and  punched  his  ticket  while 
he  was  in  the  baggage  car  did  not  constitute  an  acquiescence  on  the  part  of  the 

88.  Kentucky  Cent.  R.  Co.  v.  Thomas,  been  injured.  Held,  that  he  could  not  re- 
79  Ky.  160,  2  Ky.  L.  Rep.  114,  42  Am.  Rep.  cover  damag-es.  Pennsylvania  R.  Co.  v. 
208.  Langdon,  92  Pa.  21,  37  Am.   Rep.  651. 

89.  Cody  z;.  New  York,  etc.,  R.  Co.,  151  92.  Custom  and  usage.— Bromley  v. 
Mass.  462,  24  N.  E.  402,  7  L.  R.  A.  843.  New  York,  etc.,  R.  Co.,  79  N.  E.  775,  193 

90.  Proximate  cause.— Fremont,  etc.,  R.  Mass.  453,  7  L.  R.  A.,  N.  S.,  148,  9  Am. 
Co.  V.  Root,  69  N.  W.  397,  49  Neb.  900.  &  Eng.  Ann.  Cas.  485. 

91.  Rules    and     regulations. — Jones     v.  „X     is, „„„„„.»,  ',_„    ,.^^„.a^a      t 
ru.v.,™^    =i„     T>    n„     Ao  i\4-;„„    nrjn    ak  ,w  93.    Passenger   cars   crowded. — Lane   v. 
Chicago,  etc.,   K.   Co.,  43   Minn.  279,  45  'JN.  ni,„^t.„           t.        -o     n        -in    /-m  i       on^     .^-l 
\M    Aik  '         '               '                            '  Choctaw,    etc.,    R.    Co.,    19    Okla.    324,    91 
vv .   ^**.  Pac    883 

A   passenger,   while   riding   in   the   bag- 
gage   car   of   a   passenger   train,    received  9^-    Baggage  car' used  as  smoking  car. 
injuries  from  a  collision.     He  had  knowl-  —East  Line,  etc.,  R.  Co.  v.  Smith,  65  Tex. 
edge  of  the  fact  that  a  rule  of  the  com-  l*"^-            . 

pany  forbade  the  riding  of  passengers  in  95.    Invited  by  employee. — Florida,  etc., 

the  baggage  car.    He  was  there,  however,  R-  Co.  v.  Hirst,  30  Fla.  1,  11  So.  506,  32 

with    the    implied    consent    of    the      con-  Am.  St.  Rep.  17,  16  L.  R.  A.  631. 

ductor  of  the  train.     Had  he  been  in  any  96.    Galveston,   etc.,   R.   Co.   v.   Parsley, 

other  car  of  the  train  he  would  not  have  6  Tex.  Civ.  App.  150,  25  S.  W.  64. 
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carrier  to  his  riding  in  an  exposed  position  in  such  car.®'^ 

Mail  Clerk. — Where  the  plaintiff,  who  was  the  United  States  mail  agent,  who 
was  riding  in  the  proper  place  in  his  car,  the  fact  that  such  car  was  more 
dangerous  to  ride'  in  than  other  cars  in  no  way  affects  the  right  of  recovery.^* 
A  postal  clerk  of  the  railway  mail  service,  holding  a  photographic  commission 
entitling  him  to  ride  as  a  passenger  on  a  railroad  train  while  on  duty  and  in 
returning  home,  who,  with  the  conductor's  permission,  rides,  while  off  duty,  on 
his  way  home,  in  the  postal  car,  is  not  per  se  guilty  of  contributory  negligence 
so  as  to  defeat  an  action  for  his  death,  caused  by  a  collision,  though  the  postal 
car  was  subject  to  greater  risks  than  the  cars  intended  for  passengers,  and, 
if  he  had  remained  in  the  smoking  car,  in  which  he  commenced  his  journey, 
he  would  probably  have  escaped  injury.^^ 

Intoxicated  Person. — Where  a  railroad  accepts  an  intoxicated  person  as  a 
passenger,  who  is  incapable  of  caring  for  or  preventing  injury  to  himself,  know- 
ing him  to  be  in  that  condition,  and  fails  to  exercise  such  care  as  a  reasonably 
prudent  man  would  exercise  under  the  circumstances  to  prevent  him  from  fall- 
ing from  the  open  door  of  a  baggage  car  after  staggering  about  in  the  car,  and 
after  such  knowledge  of  his  condition,  the  company  is  liable  for  his  injuries  oc- 
casioned by  the  fall,  since  the  passenger's  negligence  in  occupying  a  dangerous 
position  under  the  circumstances  does  not  excuse  defendant's  negligence  in  the 
care  of  him.^ 

Person  Accompanying  Invalid. — Where  the  custodian  of  a  lunatic,  on  his 
way  with  her  to  the  asylum,  was  permitted  to  ride  with  her  in  a  railroad  bag- 
gage car  by  the  conductor,  by  reason  of  the  fact  that  the  door  of  the  passenger 
car  was  not  sufficiently  wide  to  permit  the  carrying  of  the  lunatic  into  the  car 
in  an  invalid  chair,  and  such  custodian  was  injured  by  being  thrown  from  a 
tool  box  on  which  he  was  seated  by  a  sudden  lurch  of  the  car,  the  fact 
that  he  was  riding  in  the  baggage  car  was  not  of  itself  such  contributory  negli- 
gence as  relieved  the  carrier  of  any  responsibility  for  his  safety.^ 

Injured  by  Collision. — While  a  passenger  who  rides  in  a  baggage  car  as- 
sumes the  risk  of  any  injury  from  dangers  inherent  in  the  construction  or  use 
of  the  car,  he  does  not  of  injuries  from  a  collision  with  another  train. ^  Where 
in  an  action  to  recover  for  personal  injuries  resulting  from  a  collision,  it  ap- 

9''-    Bromley  v.  New  York,  etc.,  R.  Co.,  was  the   rear  car  of  the   train,   and,  find- 

]93   Mass.  453,   79   N.   E.   775,  7  L.   R.   A.,  ing  every   seat   occupied,   passed  into  the 

N.  S.,  148,  9  Am    &  Eng.  Ann.  Cas.  485.  baggage  compartment,  at  the  rear  of  the 

98.  Mail  clerk.— Gulf  etc.,  R.  Co.  v.  car.  There  was  a  rule  of  the  railroad 
Wilson,  79  Tex.  371,  15  S.  W.  £80,  23  Am.  company  requiring  those  in  charge  not 
S*-  ^^P;  ^"^^t  11  L.  R.  A.  486.             ,       .  ,  to  permit  passengers   to   ride   in  baggage 

The  fact  that  cars  were  equipped  with  cars,  but  of  this  rule  he  had  no  knowl- 
new  couphpg  springs  and  thus  required  edge.  He  and  other  passengers  had  fre- 
more  than  usual  force  to  couple  cars  does  quently  before  been  permitted  to  ride 
not  charge  railway  mail  clerk  at  work  therein  without  objection,  and  the  con- 
while  cars  were  being  switched,  with  neg-  ductor  had  accepted  and  punched  their 
hgence  m  not  having  ceased  his  work  for  tickets  while  in  that  compartment,  as  he 
the  time,  where  the  use  of  such  new  did  on  the  occasion  in  question.  By  the 
springs  was  not  common  and  he  was  not  company's  negligence,  a-  train,  croceed- 
notified  that  they  were  about  to  be  used.  jng  ;„  the  same  direction  on  the  same 
Houston,  etc.,  R.  Co.  v.  McCullough,  22  track,  ran  into  the  rear  of  the  train  on 
Tex.  Civ.  App.  208,  55  S.  W.  392,  affirmed  which  the  passenger  rode,  and  he  was 
m  93  'Tex.  731,  no  op.  thereby    injured.   '  Held    that,    by    taking 

99.  Baltimore,  etc.,  R.  Co.  w.  State,  72  ^is  position  in  the  baggage  compartment, 
Md.  36,  18  Atl.  1107,  20  Am.  St.  Rep.  454,  the  passenger  took  the  risk  of  any  injury 
6   L.   R.  .A..   706.  from  dangers  inherent  in  the  construction 

1.  Wheeler  v.  Grand  Trunk  R.  Co.,  50  or  ygg  thereof  for  the  purpose  of  carrying 
Atl.  103,  70  N.  H.  607,  54  L.  R.  K.  9.55.  baggage;  but  that  his  conduct,  even  if  it 

2.  Person  accompanying  invalid.—  contributed  to  an  injury  received  from 
Chesapeake,  etc.,  R.  Co.  v.  Jordan,  76  S.  the  collision,  could  not  be  deemed  to  have 
W.  145,  25  Ky.  L.  Rep.  574.  been  negligent,  and  that  a  charge  to  that 

3.  Injured  by  collision. — A  passenger,  effect  was  not  erroneous.  New  York, 
who  was  smoking,  entered  the  smoking  etc.,  R.  Co.  v.  Ball,  53  N.  J.  L.  283,  31 
compartment  of  a  combination  car,  which       Atl.   1052. 
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peared  that  a  passenger  left  the  passenger  car  and  went  into  the  baggage  car, 
and  that  the  sleeping  car  went  through  the  passenger  car  on  which  he  had  been 
a  passenger,  killing  eight  persons  and  injuring  others,  the  question  of  his  negli- 
gence in  going  into  the  baggage  car  is  for  the  jury.*  The  fact  that  a  person  in- 
jured was  riding  in  the  baggage  car,  with  the  knowledge  of  the  conductor,  or 
that  he  was  riding  free,  will  not  preclude  him  from  a  recovery  for  an  injury 
caused  by  a  collision,  even  though  he  might  not  or  would  not  have  been  injured 
if  he  had  remained  in  the  passenger  car.^ 

Getting  Baggage. — Where  a  passenger  on  a  railway  train  went  to  the 
baggage  car  after  he  had  reached  his  station,  and  was  fatally  injured  by  the 
moving  of  the  train  while  assisting  defendant's  employees  in  getting  out  his 
baggage,  it  was  for  the  jury  to  determine  whether  he  was  negligent.^ 

§  2777.  Riding  in  Car  Intended  for  Colored  Persons. — In  an  action 
against  a  railroad  company  for  the  death  of  a  passenger,  caused  by  the  engine 
striking  cattle  on  the  track  and  being  forced  through  the  car  in  which  deceased 
was  riding,  which  car  was  the  one  provided  exclusively  for  colored  passengers, 
though  deceased,  a  white  person,  remained  in  this  car  in  violation  of  the  rules 
of  the  company  and  the  directions  of  the  conductor.  It  was  held  that  the  de- 
ceased was  not,  as  a  matter  of  law,  guilty  of  contributory  negligence  in  riding 
in  the  car  reserved  for  colored  passengers.''' 

§  2778.  Riding  on  Hand  Car. — A  person  who  voluntarily  places  himself 
in  a  dangerous  position  upon  a  hand  car,  to  be  carried  as  a  passenger,  assumes 
the  risk  incident  to  such  mode  of  conveyance,  and  if  injured  can  not  recover 
from-  the  railroad  company.* 

§  2779.  Riding  on  Top  of  Car. — A  passenger's  negligence  in  improperly 
riding  on  the  top  of  a  car  will  defeat  a  recovery  for  injuries  sustained  by  him 
by  the  mere  negligence  of  the  carrier.^  An  employee  of  a  railroad  company  is 
guilty  of  contributory  negligence  where  he  was  injured  while  riding  on  the  top 
of  a  freight  car  in  pursuance  of  a  custom,  known  to  his  foreman,  instead  of  in 
the  cars  provided  for  the  transportation  of  workmen. ^"^    pQ^  g.  shipper  of  poultry 

4.  Webster  v.  Rome,  etc.,  R.  Co.,  40  charged  that  no  recovery  could  be  had  if 
Hun   161.  plaintiff    "was    negligent    in    going    upon 

5.  Washburn  v.  Nashville,  etc.,  R.  Co.,  the  top  of  the  car,  and  remaining  there 
40  Tenn.   (3  Head)   638,  75  Am.  IDec.  784.  until  he   was   injured,   and  his   negligence 

6.  Getting  baggage. — International,  etc.,  was  the  proximate  cause  of  the  injury." 
R.  Co.  V.  Ormond,  64  Tex.  485.  St.  Louis,  etc.,  R.  Co.  v.  Rice,  9  Tex.  Civ. 

7.  Riding  in   car  intended  for   colored      App.  509,  39  S.  W.  535. 

persons. — Florida,  etc.,  R.  Co.  v.  Sullivan,  Neither   on   general  principles,   nor   un- 

120    Fed.    799,    57    C.    C.    A.    167,    61    h.    R.  dcr   Rev.    St.    1899,    §    1080,   providing   that 

A.  410.  if   a   railroad   passenger    shall    be    injured 

8.  Riding  on  hand  car. — Cincinnati,  etc.,  while  on  the  platform,  or  in  any  baggage, 
R.  Co.  V.  Morley,  4  O.  C.  C.  559,  2  O.  C.  wood,  or  freight  car,  in  violation  of 
D.  706.  printed    regulations    posted   inside    of   the 

9.  Riding  on  too  of  car. — Illinois  Cent.  passenger  cars,  the  company  shall  not  be 
R.  Co.  V.  Brown,  38  So.  949,  77  Miss.  838.  liable    if    at   the    time    it    furnished    room 

A    passenger   killed     in      a      derailment  inside   its   passenger    cars     sufficient     for 

while  riding  on  top  of  a  box  car,  instead  passengers,  is  a  passenger  justified  in  tak- 

of  in  the  caboose,  which  remained  on  the  ing  a  position,  on  account  of  the  crowded 

track,   no   one   therein   being  injured,   was  condition  of  the  passenger  car,  on  the  top 

negligent.      Beyer    v.    Louisville,    etc.,    R.  of   a   freight   car,   holding   on   to   a   brake 

Co.,  21  So.  952,  114  Ala.  424.  with    his    legs    dangling   over   the    end    of 

Where   the   top    of   a   caboose   was   not  the    car.      Chaney    v.    Louisiana,    etc.,    R. 

provided   for  the    carriage   of   passengers,  Co.,  75  S.  W.  595,  176  Mo.  598, 

and   was   obviously  a   place   of   danger,   it  10.     Plaintiff,   a   member   of   defendant's 

was  error,  in  an  action  by  a  passenger  for  track  repairing  gang,  was  injured  by  the 

injuries    received    while    riding    there,    to  derailment  of  a  car  of  the  train  on  which 

refuse  to  instruct  that  plaintiff  could  not  plaintiff  was  being  carried  to  his  home  by 

recover,   though   he  went   there   with   the  defendant   after   termination   of  the   day's 

conductor's    consent,    and    because    there  work.     Defendant  provided  two  box  cars 

was    no    room    inside,     although      it     was  and  a  caboose  in  whith  to  carry  plaintiff 
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on  a  freight  train  to  attempt  to  get  on  top  of  the  box  car  next  to  the  caboose, 
for  the  purpose  of  walking  over  the  tops  of  the  cars  to  the  car  containing  his 
shipment  while  the  train  is  in  motion,  is  manifestly  dangerous ;  and  he  can  not 
recover  for  a  resulting  injury,  unless  it  is  clear  that  it  was  necessary  for  him 
to  do  so.'^^  The  plaintiff,  who  was  in  charge  of  stock  on  a  freight  train,  went 
forward  while  the  train  had  stopped  to  examine  his  stock.  The  train  started 
suddenly,  and,  finding  that  from  its  speed  he  could  not  board  the  caboose  from 
the  ground,  he  got  upon  the  top  of  the  train  to  walk  back  to  the  caboose,  as  it 
was  customary  for  cattle  men  to  do  under  the  circumstances.  He  did  not  look 
towards  the  front  of  the  train,  and  was  struck  by  a  bridge,  of  whose  location  he 
had  no  knowledge  or  warning,  and  was  severely  injured.  He  could  not  be  said, 
as  matter  of  law,  to  be  guilty  of  contributory  negligence. ^^ 

On  Top  of  Caboose. — In  an  action  for  death  of  a  passenger  while  riding 
on  top  of  a  caboose  car,  even  if  the  passenger*left  the  coach  and  went  on  fop 
of  the  caboose  at  the  suggestion  of  a  brakeman,  and  the  conductor  saw  him  there 
while  the  train  was  stopped  at  the  station,  the  passenger  was  guilty  of  gross  negli- 
gence in  remaining  on  top  of  the  car  after  the  train  started  out,  and  in  riding 
thereon,  since  the  danger  of  riding  on  a  caboose  car  is  so  obvious  that  a  prudent 
man  should  not  take  the  risk,  unless  some  reasonable  necessity  compels  it.^^ 

§  2780.  Passenger  Accompanying  Live  Stock. — In  an  action  for  dam- 
ages from  injuries  inflicted  by  an  engine  upon  a  shipper  of  live  stock,  who  was 
accompanying  and  caring  for  such  stock  under  a  drover's  pass,  the  question  of 


and  his  fellow  workmen,  but  plaintiff,  in 
accordance  with  a  prior  custom,  known 
to  his  foreman,  climbed  on  top  of  one  of 
the  cars  and  rode  there,  and  at  the  time 
of  the  derailment  was  either  thrown  or 
jumped  to  the  ground,  and  sustained  the 
injury  complained  of.  No  one  else  was 
injured,  and  if  plaintiff  had  remained  in 
the  cars  or  caboose  he  would  not  have 
been  injured.  Held,  that  plaintiff  was 
negligent  as  a  matter  of  law,  precluding 
a  recovery.  Winters  v.  Baltimore,  etc., 
R.   Co.,   163   Fed.   106. 

11.  Kimball  v.  Palmer,  80  Fed.  340,  35 
C.    C.   A.   394. 

Deceased  was  assisting  in  a  shipment 
of  cattle,  and  when  the  train  was  taken 
charge  of  by  defendant  the  caboose  was 
taken  off,  compelling  deceased  and  oth- 
ers to  ride  on  top  of  the  cars.  It  was 
early  in  the  morning,  and  quite  dark,  and 
as  the  train  entered  the  stock  yards  it 
slowed  up,  to  allow  the  conductor  to  en- 
ter the  office  and.  get  orders.  Almost  im- 
mediately after  the  conductor  signaled  to 
go  ahead  deceased  fell  from  the  train 
while  attempting  to  walk  from  one  car 
to  another.  The  train  was  running  very 
slowly  and  smoothly,  and  there  was  no 
unusual  jolt  or  jerk.  Held,  that  deceased 
assumed  the  risk  in  stepping  from  one 
car  to  the  other.  Neville  v.  St.  Louis, 
etc.,  R.  Co.,  59  S.  W.  133,  158  Mo.  393. 

12.  Chicago,  etc.,  R.  Co.  v.  Carpenter, 
56  Fed.  451,  5  C.  C.  A.  551. 

Plaintiff,  traveling  on  a  cattle  train 
with  his  cattle,  with  the  acquiescence  of 
the  train  hands,  climbed  on  top  of  a  car. 
The  car  was  run  into  by  another  train, 
whereby  plaintiff  received  injuries.  Plain- 
tiff and  other  cattle  men  had  before  rid- 


den on  top  of  cars,  with  the  consent  of 
the  train  hands,  but  such  riding  was  pro- 
hibited by  order  of  the  corhpany.  He 
testified  that  he  knew  it  was  a  dangerous 
place  to  ride'.  Held,  that  the  question  of 
contributory  negligence  was  one  for  the 
jury,  and  there  was  no  error  in  refusing 
to  direct  a  verdict  for  .defendants.  New 
Orleans,  etc.,  R.  Co.  v.  Thomas,  60  Fed. 
379,  9  C.  C.  A.  39. 

13.  On  top  of  caboose. — McLean  v.  At- 
lantic, etc.,  R.  Co.,  61  S.  E.  900,  1071,  81 
S.  C.  100,  18  L.  R.  A.,  N.  S.,  763. 

Where  the  top  of  a  catjoose  was  not 
provided  for  the  carriage  of  passengers, 
and  was  obviously  a  place  of  danger,  it 
was  error,  in  an  action  by  a  passenger  for 
injuries  received  while  riding  there,  to 
refuse  to  instruct  that  plaintiff  could  not 
recover,  though  he  went  there  with  the 
conductor's  consent,  and  because  there 
was  no  room  inside,  although  it  was 
charged  that  no  recovery  could  be  had  if 
plaintiff  "was  negligent  in  going  upon  the 
lop  of  the  car,  and  remaining  there  until 
he  was  injured,  and  his  negligence  was 
the  proximate  cause  of  the  injury."  St. 
Louis,  etc.,  R.  Co.  v.  Rice,  9  Tex.  Civ. 
App.   509,  39  S.  W.  535. 

Where  a  passenger  was  injured  by  an 
overhanging  water  spout  while  riding  on 
top  of  a  caboose,  and  it  was  not  shown  in 
an  action  for  such  injuries  that  the  top 
of  the  car  was  prepared  by  the  company 
for  passengers,  it  was  error  to  charge 
that  it  was  defendant's  duty  to  use  or- 
dinary care  to  con!5truct  and  maintain  its 
water  tanks  and  fixtures  so  as  to  avoid 
injuries  to  its  passengers.  St.  Louis,  etc., 
R.  Co.  V.  Rice,  9  Tex.  Civ.  App.  509,  29 
S.    W.    535. 
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the  existence  of  such  contributory  neghgence  as  would  defeat  a  recovery  is  one 
of  fact,  to  be  determined  by  the  jury.i* 

With  Consent  of  Carrier. — Where  a  railroad  company,  by  its  conduct,  gives 
cattle  men  to  understand  that  its  trainmen  are  authorized  to  consent  to  their 
riding  on  the  cars  with  their  cattle,  and  the  trainmen  do  so  consent,  such  con- 
sent is  the  consent  of  the  company.^^ 

Riding  on  Engine. — Though  an  engine  drawing  a  stock  train  is  not  the  place 
provided  for  shippers  traveling  on  a  drover's  pass  in  which  to  ride  and  a  caboose 
■  is  provided  in  which  they  are  to  ride,  it  is  not  negligence  as  a  matter  of  law 
for  a  shipper  to  ride  on  the  engine. ^^  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff,  received  while  riding  in  a  car  with  horses  of  which  he 
had  charge,  though  the  contract  of  shipment  of  the  horses  forbade  plaintiff  to 
ride  in  the  car  with  them,  it  was  proper  to  refuse  instructions  to  the  effect  that, 
if  plaintiff  was  injured  while  riding  in  the  same  car  with  the  horses,  he  could 
not  recover,  since  the  question  whether  defendant  waived  the  prohibition  against 
such  riding  is  for  the  jury.^'' 

Riding  in  Caboose. — It  is  not  per  se  contributory  neghgence  for  a  man 
traveling  in  charge  of  a  car  of  live  freight  to  be  in  the  caboose  of  the  train  in- 
stead of  in  such  car.^*  In  a  suit  for  personal  injuries  it  appeared  that  plaintiff 
was  accompanying  his  stock  on  a  stock  train;  that,  at  the  point  where  the  injury 
occurred,  the  stock  train  was  taken  into  the  custody  of  another  road  for  the 
remainder  of  the  journey;  that,  while  it  was  being  made  up  into  the  train  of  this 
second  road,  plaintiff  went  off  to  get  lunch,  and  afterwards  came  back  to  the 
yards,  and  asked  a  man  he  saw  there  where  his  train  was.  This  man  pointed 
out  the  plaintiff  an  engine  and  caboose.  Plaintiff  got  on  his  caboose,  and,  find- 
ing it  locked  and  dark,  stayed  on  the  platform,  though  the  engine  was  switching 
it  around.  While  there,  he  got  his  foot  caught  and  mashed.  This  was  not  the 
caboose  that  belonged  to  his  train.  The  caboose  belonging  to  the  stock  train 
was  in  another  part  of  the  yards,  and  was  open  so  that  passengers  could  get 

14.  Passenger  accompanying  live  stock.  while  so  riding,  was  thrown  off  by  a 
— Omaha,  etc.,  R.  Co.  v.  Crow,  47  Neb.  sudden  concussion.  The  concussion  was 
84,  66  N.  W.  23.  not  an  unusual  one,  nor  did  the  engineer 

15.  With  consent  of  carrier. — ^New  Or-  know  that  plaintiflf  was  there.  Several 
leans,  etc.,  R.  Co.  v.  Thomas,  60  Fed.  379,  witnesses  testified  to  admissions  made  by 
9  C.  C.  A.  29.                 _  plaintiff,   at  the  time  or  soon  afterwards, 

16.  Riding  on  engine. — Missouri,  etc.,  that  the  injury  was  due  to  his  own  care- 
R.  Co.  V.  Avis,  41  Tex.  Civ.  App.  72,  91  lessness.  Plaintiff  said  he  got  upon  the 
S.  W.  877,  judgment  affirmed  in  100  Tex.  caboose  thinking  it  the  safest  place  for 
33,  93  S.  W.  424.  him  to  be.     He  did  not  remember  making 

17.  By  invitation. — Chicago,  etc.,  R.  Co.  the  admissions,  but  would  not  swear  that 
V.  Dickson,   143   TU.  368,  32   N.   E.  380.  he    had    not    made    them.      The    pass    ex- 

18.  Riding  in  caboose.— Delaware,  etc.,  empted  defendant  from  all  liability,  ex- 
R.  Co.  V.  Ashley,  67  Fed.  209  14  C.  C.  A.  cept  for  gross  negligence.  Held,  that 
368.  plaintiff  was  not  entitled  to  recover.    Chi- 

In  an  action  against  a  railroad  for  per-  cago,   etc.,   R.   Co.  v.   Hawk,   42   111.   App. 

sonal  injuries  sustained  by  a  snipper  while  332. 

riding  on  a  pass,  accompanying  stock.  Riding  in  cupola  of  caboose. — Plaintiff, 
the  evidence  showed  that  the  train  arrived  riding  on  a  stock-driver's  pass,  which  pro- 
after  dark  at  a  place  where  it  was  to  be  vided  that  "parties  so  passed  must  ride 
broken  up,  and  the  cars  distributed  into  in  the  caboo.se  attached  to  the  train  carry- 
other  trains;  that  plaintiff,  without  seek-  ing  the  stock,"  took  a  seat  on  the  cupola 
ing  information  at  the  depot  or  office,  of  the  caboose,  which  rose  several  feet 
started  out  along  the  tracks  to  find  the  above  its  roof,  without  guards  of  any 
train  which  was  to  carry  him  to  his  desti-  kind,  and  while  so  seated  a  switch  engine 
nation,  and  was  finally  directed  by  a  man  was  coupled  to  the  caboose,  causing  a 
in  the  yard  to  a  certain  caboose,  but  was  jar,  which  threw  plaintiff  from  the  cupola, 
not  advised  or  encouraged  to  get  aboard.  Held,  that  the  jar  was  not  prima  facie 
The  caboose  was  locked,  was  being  evidence  of  negligence  on  the  part  of  'de- 
thrown  about  by  a  switch  engine  m  con-  fendant,  and  that  plaintiff,  having  been 
nection  with  other  cars,  and  was  not,  in  guilty  of  contributory  negligence,  could 
fact,  the  one  intended  for  his  train.  He  not  recover.  Tuley  v.  Chicago,  etc.,  R. 
got   upon  the    platform,     however,     and,  Co.,   41   Mo.   App.   432. 
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inside.    There  was  no  negligence  on  the  part  of  the  company,  but  that  plaintiff 
was  negligent,  and  could  not  recover.^® 

Riding  in  Cattle  Car. — A  person  having  cattle  on  a  train,  who,  with  time 
to  do  so,  fails  to  get  aboard  the  caboose,  but  boards  a  freight  car,  and  is  injured 
while  riding  thereon,  is  guilty  of  contributory  negligence,  though  defendant  neg- 
ligently failed  to  bring  the  caboose  within  a  reasonable  distance  of  the  depot.^" 
Where  a  cattle  transportation  contract  required  plaintiff,  who  accompanied  the 
stock,  to  load  and  unload,  feed  and  water,  and  take  care  of  the  stock  while  be- 
ing transported  and  exempted  the  carrier  from  any  liability  with  reference 
thereto  except  in  the  actual  transportation  of  the  same,  and  there  was  neither 
rule  nor  provision  requiring  that  plaintiff  should  ride  in  the  caboose,  but,  on 
the  contrary,  during  five  days  of  the  transportation  before  the  accident  in  which 
plaintiff  was  injured  he  was  permitted  without  objection  to  ride  in  the  car  with 
the  cattle,  the  transportation  contract  of  itself  was  sufficient  to  charge  the  carrier 
with  notice  that  plaintiff  was  on  its  train  at  the  time  with  his  stock,  and  the 
failure  to  account  for  him  in  the  caboose  was  sufficient  to  charge  the  carrier  with 
notice  that  he  was  riding  in  the  stock  car.^i  Where  plaintiff,  while  traveling 
on  a  freight  train,  in  charge  of  stock,  under  a  contract  requiring  him  to  "take 
care  of  his  stock"  and  to  "ride  in  the  caboose,"  went  into  a  car,  while  at  a 
stopping  place,  to  water  his  stock,  by  the  direction  of  the  conductor,  and  while 
there  the  train  was  started,  and  he  was  afterwards  injured,  it  was  a  question 
for  the  jury  whether  he  was  given  sufficient  time  to  feed  and  water  his  stock; 
and,  if  not  given  enough  time, — it  being  impossible  to  get  back  to  the  caboose 
until  the  next  stopping  place,  before  reaching  which  he  was  injured,  he  was 
not  guilty  of  contributory  negligence.--  A  contract  made  by  a  railroad  com- 
pany for  the  carriage  of  a  fine  mare  gave  free  transportation  for  a  part  of 
the  distance  for  an  attendant,  in  consideration  of  which  it  was  provided  that 


19.  Chicago,  etc.,  R.  Co.  v.  Hawk,  36 
111.   App.   327. 

20.  Riding  in  cattle  car. — Player  v. 
Burlington,  etc.,  R.  Co.,  62  Iowa  723,  ]6 
N.   W.  347. 

Defendant,  who  wa.s  transporting  live 
stock  for  plaintiff,  agreed  to  carry  him  in 
charge  of  the  stock  on  the  train  where  it 
was  carried.  When  in  the  car  with  the 
stock,  while  it  was  being  switched  to  be 
put  into  the  train,  he  was  injured  by  its 
being  bumped.  There  was  evidence  that 
after  the  accident  the  conductor  asked 
plaintiff  if  he  was  all  right,  and  could  go 
ahead  with  the  car,  and  that,  on  giving  an 
affirmative  reply,  he  was  allowed,  without 
protest,  to  ride  in  the  car  to  destination; 
also  that  a  brakeman  just  before  switch- 
ing knew  that  plaintiff  was  in  the  car,  and 
asked  if  everything  was  all  right,  stating 
that  they  were  about  to  hitch  on.  Held 
that,  while  no  express  contract  entitling 
plaintiff  to  fide  in  the  car  with  the  stock, 
instead  of  in  the  passenger  car  on  the 
train,  was  shown,  it  might  be  found  that 
such  was  the  contract,  or  that  the  con- 
duct of  defendant's  employees  was  such 
as  to  justify  plaintiff  in  inferring  that  he 
was  rightly  in  the  car,  so  as  to  entitle 
him  to  recover.  Leasum  v.  Green  Bay, 
etc.,  R.  Co.,  120  N.  W.  510,  138  Wis.  503. 

21.  Judgment,  74  N.  E.  1014,  affirmed 
in  Lake  Shore,  etc.,  R.  Co.  v.  Teeters,  77 
N.  E.  599,  156  Ind.  335,  5  L.  R-  A.,  N.  S., 
425. 

Plaintiff  was  traveling  on  a  train  which 


had  with  it  a  stock  car  carrying  horses 
for  him,  his  duty  under  his  contract  of 
carriage  being  "to  feed,  water,  and  take 
care  of  the  horses."  He  sometimes  rode 
on  the  stock  car,  but  was  allowed  to  ride 
on  the  passenger  car  whenever  he  wished. 
At  the  time  the  accident  occurred  he  had 
left  the  passenger  car  to  feed  his  horses 
while  the  train  stopped  at  a  station,  and 
had  not  finished  when  the  train  started, 
after  stopping  fifteen  or  twenty  minute.s, 
instead  of  forty-five  minutes,  the  usual 
time.  Held,  that  he  was  not  .ijuilty  of 
contributory  negligence  by  being  on  the 
stock  car  at  the  time  of  the  accident. 
Florida  R.,  etc.,  Co.  v.  Webster,  25  Fla. 
394,    5    So.   714. 

Where  a  contract  for  the  shipment  of 
live  stock  provided  for  the  free  trans- 
portation of  the  person  in  charge  of  the 
stock,  and  required  the  shipper  to  fur- 
nish bedding  and  exempted  the  carrier 
from  liability  for  the  burning  of  hay, 
straw,  or  other  material  used  for  food  or 
bedding,  the  fact  that  the  person  in  charge 
of  the  stock  rode  in  the  car  with  it,  and 
was  there  injured,  did  not  preclude  him, 
either  upon  the  ground  of  contributory 
negligence  or  assumption  of  risk,  from  re- 
covering from  the  carrier.  Evansville, 
etc.,  R.  Co.  V.  Mills,  77  N.  E.  508,  37  Ind. 
App.    598. 

22.  Judgment,  69  111.  App.  363,  affirmed 
in  Illinois  Cent.  R.  Co.  v.  Beebe,  50  N- 
E.  1019,  174  111.  13,  43  L.  R.  A.  210,  66 
Am.    St.    Rep.    253. 
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the  mare  should  be  in  his  sole  charge,  and  the  company  should  not  be  responsi- 
ble for  her  protection,  whether  from  theft,  heat,  jumping  from  the  car,  or  injury 
she  might  do  herself.  It  was  the  custom  on  that  road  for  a  person  in  charge 
of  fine  stock  to  ride  in  the  same  car  with  such  stock,  and  the  person  in  charge 
of  the  mare  so  rode,  with  the  knowledge  of  the  train  officials,  and  without  ob- 
jection from  them.  While  so  riding,  the  car  was  derailed  through  the  negligence 
of  those  in  charge  of  the  train,  and  the  attendant  was  injured,  though  the  ca- 
boose remained  on  the  track.  The  contract  must  be  construed  as  one  for  the 
carriage  of  the  attendant  in  the  car  where  he  was,  and  that  he  was  therefore 
not  guilty  of  negligence,  in  not  riding  in  the  caboose,  which  would  defeat  his 
recovery  for  the  injury. ^^  Whether  one  accompanying  live  stock  had  a  right 
to  ride  in  the  car  with  the  stock  while  the  train  was  in  motion  was  immaterial, 
where  the  injury  to  him  occurred  while  he  was  in  the  car  when  it  was  standing 
still  on  the  tarck.^*  A  shipper  of  live  stock,  who  signed  a  written  contract  with 
the  railway  company  to  remain  in  the  caboose,  can  not  recover  for  injuries  re- 
ceived while  voluntarily  standing  on  a  moving  car.^^ 

In  Pursuance  of  Contract. — The  plaintiff's  intestate,  in  pursuance  of  a 
contract  for  the  carriage  of  horses,  and  in  accordance  with  the  custom  in  such 
case,  was  riding  in  the  same  car  with  the  horses,  in  order  to  care  for  them. 
In  an  action  to  recover  for  his  death  resulting  from  a  collision  caused  by  de- 
fendant's gross  negligence,  it  was  held  that  though  the  position  taken  by  the  de- 
ceased was  dangerous,  since  he  did  not  voluntarily  place  himself  in  that  posi- 
tion,  he  was  not  guilty  of   contributory  negligence,   precluding  recovery. ^s 

In  Violation  of  Contract. — In  the  absence  of  gross  negligence  on  the  part 
of  the  company,  a  recovery  could  not  be  had  for  the  death  of  a  shipper  of 
stock  who  rode  in  the  car  with  the  stock  against  the  objection  of  the  conductor 
and  in  violation  of  the  contract  of  shipments,  when  death  resulted  solely  from 
his  riding  in  that  car.^^  It  was  no  evidence  of  a  waiver  by  the  company  of  a 
stipulation  prohibiting  plaintiff's  intestate  from  riding  in  the  car  with  the  stock 
shipped  by  him,  that  witnesses  had  in  several  cases  ridden  in  the  car  with  stock 
shipped  by  them  over  defendant's  road,  in  the  absence  of  evidence  that  their 
contracts  prohibited  them  from  riding  with  the  stock,  or  that  defendant  knew 
of  their  violation  of  the  contracts. ^^ 

At  Intermediate  Stop. — A  regulation  by  which  a  passenger  with  live  stock 
on  the  freight  train  is  required  to  remain  on  the  cars  which  contain  his  stock 
is  not  so  transgressed  by  his  being  in  another  part  of  the  train  when  it  is  at  rest 
as  to  make  him  a  contributor  to  his  own  injury  by  that  train's  being  run  into 
by  another.29  Plaintiff  was  traveling  on  defendant's  train  in  charge  of  cattle, 
and,  when  the  train  stopped  to  take  water,  plaintiff,  as  was  customary,  left  the 
caboose  to  look  after  the  stock.  The  train  started  before  plaintiff  returned  to 
the  caboose,  whereupon  he  got  on  the  top  of  the  train,  started  towards,  the  caboose, 
and  was  struck  by  a  pipe  attached  to  a  water  tank.  In  an  action  to  recover 
for  his  injuries,  it  was  not  error  to  admit  evidence  that  plaintiff  had  no  knowl- 
edge of  the  movement  of  the  train  in  time  to  enable  him  to  reach  the  caboose 
before  the  train  started. s''  Where  a  trainman  in  authority  tells  a  shipper  of 
live  stock  that  the  train  will  remain  standing  for  some  time  at  a  certain  point, 
and  directs  him  to  look  after  the  stock  at  that  time,  he  may  rely  on  it  that  the 
train  will  not  be  moved  without  notice  to  him,  as  it  is  customary  for  shippers 
to  assume  dangerous  positions  when  caring  for  their  stock. ^i 

23.  Chicago,  etc.,  R.  Co.  v.  Lee,  92  Fed.  phreus  v.  Fremont,  etc.,  R.  Co.,  8  S.  D. 
318,    34    C.    C.    A.    36.5.  103,   65   N.   W.   466. 

24.  Bolton  V.  Missouri  Pac.  R.  Co.,  73  28.  Tienmphreus  v.  Fremont,  etc.,  R. 
S.    W.    530,    173    Mo.    93.  Co.,  8  S.  D.  103,  65  N.  W.  466. 

25.  Ft.  Scott,  etc.,  R.  Co.  v.  Sparks,  53  29.  At  intermediate  stop. — ^Pennsyl- 
Kan.  288,  39  Pac.  1032.  vania  R.   Co.  v.   McCloskey,  23  Pa.  536. 

28.    In  pursuance  of  contract. — Lawson  30.     Missouri    Pac.    R.    Co.    v.    Callahan 

V.   Chicago,   etc.,   R.   Co.,   64  Wis.  447,   24  (Tex.),  12  S.  W.  833. 

N.   W.   618,   54   Am.    Rep.   634.  31.    Receivers  v.  Armstrong,  4  Tex.  Civ. 

27.     In   violation    of    contract. — Heum-  App.  146,  23  S.  W.  236. 
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§  2781.  Passenger  Accompanying  Property. — A  strong  and  well-built 
show  car,  placed  nearest  the  engine,  is  not  such  a  place  of  known  danger  as 
will  render  a  passenger  on  the  train,  employed  by  a  theatrical  company  to  look 
after  its  show  property,  guilty  of  contributory  negligence,  as  a  matter  of  law, 
in  riding  on  the  car  in  the  performance  of  his  duty.^^  But  where  a  passenger 
was  injured  while  riding  in  such  car  against  the  direction  of  the  carrier  and  in 
violation  of  the  contract  for  transportation,  he  can  not  recover.^^ 

§  2782-2784.  Changing  Position— §  2782.  In  General.— A  passenger 
who  leaves  the  place  provided  for  him,  and  goes  to  one  of  greater  danger, 
can  not  hold  a  carrier  on  the  plea  that  he  or  others  believed  it  safe.^*  The  fact 
that  a  passenger  of  a  street  car  was  injured  while  moving  about  on  the  floor 
of  the  car  when  it  was  in  motion  is  not  presumptive  evidence  of  negligence 
on  his  part.^^ 

Negligence  Per  Se. — It  is  not  negligence  per  se  in  a  passenger  in  a  railroad 
car  to  leave  his  seat  and  pass  to  another  part  of  the  car.^^ 

Degree  of  Care  Eequired  of  Passenger. — If  it  appears  that  the  passenger 
incurs  additional  risk  of  injury  by  leaving  his  seat,  or  if  he  selects  a  time  for 
doing  so  when  there  is  necessarily  increased  violence  in  the  movement  of  the 
car,  then  he  is  under  a  duty  to  use  such  care  for  his  safety  as  a  prudent  per- 
son would  under  the  circumstances,  and  failure  to  do  so  would  charge  him  with 
contributory  negligence. ^''^ 

At  Intermediate  Stop. — Whether  a  passenger,  who  attempted  to  move  about 
in  a  car  after  a  stop  of  ten  minutes  had  been  announced,  and  was  injured  by  a 
sudden  start,  was  negligent,  was  a  question  for  the  jury.^* 

Leaving  Seat  to  Ask  Information. — A  passenger  is  not  negligent  in  leav- 
ing his  seat  to  ask  information  as  to  the  destination  of  the  car  of  the  driver, 
there  being  no  conductor.^^     The  conductor  of  an  elevated  train,  not  being  at 


32.  Passenger   accompanying  property. 

— Blake    v.    Burlington,    etc.,    R.    Co.,    89 
Iowa  8,  56  N.  W.  405,  21  L.   R.  A.  559. 

33.  Plaintiff's  intestate,  a  passenger,  was 
injured  by  a  collision.  The  car  on  which 
intestate  was  riding  was  owned  by  a  the- 
atrical company,  of  which  intestate  was 
an  employee,  and  was  being  used  in  the 
transportation  of  scenery.  In  one  end  of 
the  car  were  bunks  for  persons  to  sleep, 
with  bedding.  The  train  consisted  of 
passenger  coaches  and  a  baggage  car,  and 
the  show  car,  which  was  placed  between 
the  baggage  car  and  engine  Plaintiff 
claimed  that  by  the  contract  for  the  trans- 
portation of  the  car,  and  by  virtue  of  his 
intestate's  employment,  he  had  a  right 
to  ride  in  the  car.  The  contract  was  not 
given  in  evidence,  and  it  was  shown  that 
intestate  had  charge  of  the  property  which 
was  being  carried,  but  it  was  not  shown 
that  it  was  his  duty  to  ride  in  this  car. 
The  intestate  had  a  regular  passenger's 
ticket,  and  he  was  informed  by  the  con- 
ductor, when  the  ticket  was  taken  up, 
that  he  must  not  ride  in  the  car,  as  it 
was  not  a  safe  place,  and  was  against 
the  rules  of  the  company.  Intestate  re- 
plied that  he  did  not  want  to  go  back 
into  the  passenger  car,  as  he  would  have 
to  get  up  too  early  (the  car  was  to  reach 
its  destination  about  2:30  a.  m.).  Held, 
that  it  was  not  sufficiently  shown  that  de- 
fendant contracted  to  carry  the  intestate 
in  this  car,  nor  was  it  shown  that  the 
conductor   consented  to  his   riding  there. 


Blake  v.  Burlington,  etc.,  R.  Co.,  78  Iowa 
57,   42   N.  W.   580. 

A  shipper  who  unnecessarily  rides  in  a 
freight  car  containing  his  goods,  instead 
of  in  the  caboose  provided  for  passen- 
gers, and  who  is  injured  by  the  negligent 
handling  of  the  freight  car,  is  guilty  of 
contributory  negligence,  notwithstanding 
f:he  trainmen  gave  him  permission  t,o 
ride  in  the  freight  car.  Walker  v.  Green, 
56  Pac.  477,  60  Kan.  289. 

34.  Changing  position. — Chicago,  etc., 
R.  Co.  V.  Myers,  80  Fed.  361,  25  C.  C.  A. 
486. 

A  carrier  may  require  passengers  to 
remain  in  places  provided  for  them,  and 
if  a  passenger  unnecessarily  goes  to  a 
place  of  greater  danger,  he  assumes  the 
risk.  Chicago,  etc.,  R.  Co.  v.  Myers,  SO 
Fed.   361,  25   C.   C.   A.   486. 

35.  Baltimore,  etc..  Turnpike  Road  v. 
Leonhardt,  66  Md.  70,  5  Atl.  346. 

36.  Negligence  per  se. — Augusta,  etc., 
R.  Co.  V.  Snider,  118  Ga.  146,  44  S.  E. 
1005;  Burr  v.  Pennsylvania  R.  Co.,  64  N. 
J.  L.  30,  44  Atl.  845. 

37.  Degree  of  care  required  of  passen- 
ger.— Burr  ?'.  Pennsylvania  R.  Co.,  44  Atl. 
845,  64  N.  J.  L.  30. 

38.  At  intermediate  stop. — Glidden  v. 
New  York  Cent.,  etc.,  R.  Co.,  20  Wkly. 
Dig.  313. 

39.  Leaving  seat  to  ask  information. — 
Plaintiff's  intestate  was  injured  by  the  de- 
railment of  defendant's  street  car.  His 
version  of  the  accident  was  that,  it  being 
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his  post  of  duty,  the  platform  of  the  car,  when  the  train  stopped,  plaintiff,  a 
passenger,  opened  the  door  of  the  car  so  that  she  could  attract  his  attention 
in  time  to  have  the  gate  opened  before  the  train  started.  In  an  action  for  in- 
juries sustained  by  the  door  swinging  to  upon  one  of  her  fingers,  that  the 
question  of  her  contributory  negligence  was  for  the  jury.*" 

Moving  to  Shady  Side  of  Car. — A  passenger  on  a  mixed  train  was  not 
negligent  in  leaving  his  seat  to  change  to  the  shady  side  of  the  car  as  affecting 
the  carrier's  liability  for  injury  to  him  caused  by  violent  coupling  of  the  cars, 
where  the  passenger  cars  had  been  waiting  on  the  side  track  for  about  three- 
quarters  of  an  hour;  the  passenger  not  being  bound  to  look  out  of  the  window 
to  ascertain  whether  a  coupling  was  about  to  be  made,  since  that  would  have 
been  negligence,  precluding  recovery  for  any  injury  received  in  the  act.*^ 

While  Cars  Being  Coupled. — A  passenger  on  a  mixed  train,  who  left  his 
seat  in  the  coach  to  get  a  drink  of  water  while  the  coach  was  standing  still,  and 
while  cars  were  being  shifted,  was  not  guilty  of  contributory  negligence  pre- 
cluding a  recovery  for  injuries  received  by  the  coach  receiving  an  unusual  and 
sudden  jolt  by  shifting  cars.*^ 

Going  to  Watercloset. — It  is  not  contributory  negligence  for  a  passenger  on 
a  railway  train  to  pass  from  his  seat  to  the  watercloset  while  car  is  in  motion.** 
A  passenger  on  a  sleeping  car  who  while  groping  in  the  dark  for  the  water- 
closet,  opened  the  door  in  the  vestibule  between  two  cars,  and  fell  out,  was  not, 
as  a  matter  of  law,  negligent  in  not  calling  the  porter  and  waiting  for  a  light.** 
A  male  passenger  while  the  train  was  in  motion  left  the  day  coach,  having  no 
closet  for  men,  for  the  smoking  car  to  use  a  closet  therein,  and  was  injured  in 
consequence  of  the  negligence  of  a  porter  in  closing  the  door  to  the  smoker  and 
smashing  his  fingers.  There  was  no  regulation  of  the  carrier  forbidding  pas- 
sengers to  go  from  one  car  to  another.  The  injury  to  the '  passenger  did  not 
result  from  a  risk  assumed  by  him.*° 

To  Avoid  Danger. — A  passenger  who  leaves  his  seat  to  avoid  danger  is  not 
negligent.*  s 

too  dark  to  observe  the  destination  of  the  42.     While    cars    being    coupled. — Suttle 

car,  he  went  to  the  front  door  to  inquire,  v.   Southern   R.   Co.,  64   S.   E.   778,   150   N. 

and  was   obliged   to   place   one   foot   out-  C.  668. 

side  the   door  to   make   room  for  a  pas-  43.     Going    to     watercloset.— Lavis      v. 

senger  who  came  to  make  change,  when,  Wisconsin  Cent.  R.  Co.,  54  111.  App.  636. 

by     failmg  to  turn  the  switch  at  a  junc-  ^^     p;              ^        y   ^              j^    ^ 

tion,    the    car,    which   was    going   rapidly,  „        7,^0.    vr    y    ^5    inv?    fi«   -M    V    ^t 

was  derailed,  and  he  was  thrown  off.  This  ^""   ^^'   ^^   ^-    ^-   ^-   ^"^2,   68   M.    Y.   M. 

was  corroborated  by   other   evidence,   but  ^'         '          . 

the  driver  contradicted  it  in  most  im-  45.  St.  Louis,  etc.,  R.  Co.  v.  Neely,  45 
portant  particulars,  saying  that  intestate  Tex.  Civ.  App.  611,  101  S.  W.  481. 
came  onto  the  platform  and  remained  46.  Plaintiff,  a  woman  sixty-nine  years 
there  though  he  directed  him  to  go  in-  of  age,  was  injured  while  riding  on  de- 
side.  He  also  denied  that  the  car  was  fendant's  street  car  by  a  collision  between 
going  rapidly.  The  switch  turned  auto-  the  car  and  an  ice  wagon  approaching 
matically  by  the  weight  of  the  horse,  and  each  other  at  right  angles  at  a  crossing, 
in  this  instance  turned  the  wrong  way.  Plaintiff  saw  the  wagon  and  the  danger 
owing,  as  defendant  alleged,  to  the  driv-  of  collision  just  before  it  occurred,  when 
er's  attention  being  diverted  by  intestate.  she  got  up  and  stepped  to  the  other  side 
Held,  that  there  was  no  evidence  of  con-  of  the  car  as  she  saw  other  passengers 
tributory  negligence,  as,  there  being  no  doing;  and,  when  the  collision  occurred, 
conductor,  intestate  was  compelled  to  she  was  thrown  forward  onto  the  back 
make  his  inquiries  of  the  driver,  and  had  of  a  seat,  and  the  tongue  of  the  wagon, 
a  right  to  remain  at  the  door  until  they  entering  the  car,  dragged  down  over  her 
were  answered.  Farrell  v.  Houston,  etc.,  back  and  hip.  Held,  that  plaintiff's  act 
R.  Co.,  51  Hun  640,  4  N.  Y.  S.  597,  31  N.  in  moving  from  her  position  was  done  in 
y.   St.  Rep.  84.  an    emergency    not    of    her    creation,    and 

40.  Baker  v.  Manhattan  R.  Co.,  118  N.  the  fact  that  she  made  an  unwise  choice 
Y.  533,  23  N.  E.  885.              _  of    means    to    escape    did    not    constitute 

41.  Moving  to  shady  side  of  car.^  contributory  negligence.  South  Coving- 
Lancon  v.  Morgan's,  etc.,  Steamship  Co.,  ton,  etc.,  St.  R.  Co.  v.  Crutcher  (Ky. 
127  La.  1,  53   So.  365.  App.),   123    S.   W.   268. 

3  Car— 19 
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CARRIERS. 
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§  2783.  Going  on  Platform. — That  an  electric  railway  passenger  unnec- 
essarily and  negligently  left  a  place  of  safety  on  a  car  and  walked  to  the  rear 
platform  while  the  car  was  moving  so  rapidly  as  to  make  his  position  highly  and 
obviously  dangerous  to  one  of  ordinary  prudence,  and  when  it  was  manifest 
that  he  would  probably  fall  from  the  car,  and  that  as  a  proximate  consequence 
of  such  attempt  plaintiff  fell  from  the  car  and  was  injured,  shows  a  good  de- 
fense to  his  claim  for  such  injury. *'' 

§  2784.  Passing  from  One  Car  to  Another. — It  is  not  an  act  of  negli- 
gence for  a  passenger  to  pass  from  one  car  of  a  railroad  train  to  another  car 
while  such  train  is  in  motion,  but  the  passenger  assumes  the  risk  incident  to 
such  undertaking  from  ordinary  causes.*^  The  liability  of  the  railroad  company 
in  such  cases  depends  upon  proof  of  negligence  on  its  part  that  rendered  the 
passage  more  than  ordinarily  dangerous,  which  could  not  be  anticipated  by  the 
passenger.*^  A  carrier's  duty  to  exercise  the  highest  degree  of  care  to  passen- 
gers in  the  maintenance  of  its  track  and  the  operation  of  the  train  extends  to  a 
passenger  attempting  to  pass  from  one  car  to  another  of  a  moving  train.'"  If 
he  is  injured  in  his  effort  to  go  from  one  car  to  another,  and  the  railway  com- 
pany is  not  guilty  of  negligence  proximately  causing  the  injury,  the  passenger 
can  not  recover. ^^  Or,  if  the  railway  company  is  negligent,  and  the  plaintiff 
could  have  avoided  the  consequences  thereof  by  the  use  of  ordinary  care  and 
diligence,  he  can  not  recover. ^^ 

Negligence  Per  Se. — It  is  not  negligence  per  se  for  a  passenger  on  a  rapidly 


47.  Going  on  platform. — Birmingham 
R.,  etc.,  Co.  V.  Yates,  169  Ala.  381,  53  So. 
915. 

Where  the  engineer  of  a  heavy  freight 
train,  in  a  dark  night,  upon  a  trestle 
bridge,  obeyed  a  signal  to  stop,  and,  from 
necessity,  in  starting,  so  slackened  as  to 
jerk  the  train,  causing  C,  a  passenger, 
who,  without  inquiry  of  the  conductor  as 
to  the  safety,  had  stepped  upon  the  ca- 
boose platform,  to  be  precipitated  upon 
the  ice  twenty  feet  below,  held,  that  C.'s 
carelessness,  compared  with  the  negli- 
gence, if  any,  of  the  railroad  company, 
was  so  great  as  to  preclude  him  from  re- 
covering damages  for  the  consequent  in- 
jury. Rockford,  etc.,  R.  Co.  v.  Coultas, 
67  111.  398.     See,   Riding  on  Platform. 

48.  Passing  from  one  car  to  another. — 
Sickles  V.  Missouri,  etc.,  R.  Co.,  13  Tex. 
Civ.  App.  434,  35  S.  W.  493,  affirmed  in 
93  Tex.  720,  no  op. J  Choate  v.  San  An- 
tonio, etc.,  R.  Co.,  90  Tex.  83,  36  S.  W. 
347,  37  S.  W.  319;  Houston,  etc.,  R.  Co.  v. 
Johnson   (Tex.   Civ.  App.),  103  S.  W.  339. 

A  passenger  who  undertakes  to  pass 
from  one  car  to  another  while  the  train 
is  in  motion  assumes  the  risk  of  injury 
caused  by  an  ordinary  movement  of  the 
train  of  good  construction  and  repair 
over  a  track  in  good  condition,  but  does 
not  assume  any  risk  of  injury  resulting 
from  the  carrier's  negligence.  St.  Louis, 
etc.,  R.  Co.  V.  Pollock,  93  Ark.  340,  133 
S.   W.   790. 

A  passenger  is  not  guilty  of  contribu- 
tory negligence  merely  because  he  at- 
tempts to  pass  from  one  car  to  another 
of  a  moving  train  to  do  a  favor  for  a  lady 
passenger.      Galveston,    etc.,    R.     Co.      v. 


Patillo,  45  Tex.  Civ.  App.  573,  101  S.  W. 
492. 

A  passenger  has  the  right  to  occupy  a 
car  other  than  that  to  which  he  has  been 
assigned,  or  in  which  he  has  taken  a 
berth,  and  he  is  not  guilty  of  contribu- 
tory negligence  in  so  doing.  Illinois  Cent. 
R.  Co.  V.  Sandusky,  14  Ky.  L.  Rep.  767. 

A  passenger  taking  the  train  of  the 
Galena  &  Chicago  Union  Railroad  for  a 
short  distance,  was  told  that  the  pas- 
senger car  was  full,  and  that  he  must 
ride  in  the  baggage  car.  He  commenced 
playing  with  his  companions,  obtruded 
into  the  passenger  car,  and  when  that  car 
was  thrown  from  the  track  he  leaped 
from  it,  and  was  injured.  Held,  that  he 
could  not  recover  for  the  injury.  Galena, 
etc.,  R.  Co.  V.  Yarwood,  15  111.  468,  fol- 
lowed in  Galena,  etc.,  R.  Co.  v.  Fay,  16 
111.   558,  63  Am.  Dec.  323. 

For  a  traveler  upon' a  railroad  train  to 
pass  from  one  car  to  another  while  the 
train  is  in  motion  may  generally  be  con- 
sidered an  act  of  negligence  or  impru- 
dence. Cleveland,  etc.,  R.  Co.  v.  Manson, 
30   O.   St.   451. 

49.  Sickles  v.  Missouri,  etc.,  R.  Co.,  13 
Tex.  Civ.  App.  434,  35  S.  W.  493,  affirmed 
in   93   Tex.  720,   no   op. 

50.  Galveston,  etc.,  R.  Co.  v.  Patillo, 
101    S.   W.   492,   45   Tex.    Civ.   App.   572. 

51.  Hicks  V.  Georgia,  etc.,  R.  Co.,  lOS 
Ga.    304,    32    S.    E.    880. 

52.  Blitch  V.  Central  Railroad,  76  Ga. 
333;  Southern  R.  Co.  v.  Strickland,  130 
Ga.  779,  61  S.  E.  826;  Auld  v.  Southern 
R.  Co.,  136  Ga.  266,  71  S-  E.  426,  37  L. 
R.  A.,  N.  S.,  518. 
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moving  train  to  attempt  to  pass  out  of  one  car  into  another,  in  search  of  a 
seat.^^  In  an  action  for  damages  for  injuries  sustained  by  being  thrown  from 
the  platform  while  passing  from  one  car  to  another,  a  charge  that  the  jury. 
are  to  determine  from  the  facts  whether  the  plaintiff  was  negligent  in  so  doing,  is 
correct.^*  The  question  whether  a  passenger  injured  by  the  sudden  separation 
of  the  coaches  of  the  train  while  he  was  passing  from  one  car  to  the  other  to 
obtain  water  was  in  the  exercise  of  ordinary  care  is  one  for  the  jury,  and  the 
grant  of  a  nonsuit  in  such  a  case  is  erroneous. ^^ 

Request  or  Direction  of  Conductor. — Where,  a  passenger  is  directed  by  an 
agent  of  the  carrier,  acting  in  the  line  of  his  duty,  to  pass  from  one  car  to  an- 
other while  the  train  is  in  motion,  and  the  danger  in  doing  so  is  not  obvious,  he 
is  not  negligent  in  attempting  to  obey,  and  where  injury  results  the  carrier  is 
liable.^*'    In  an  action  for  injuries  occasioned  to  a  passenger  who  was  proceeding 


53.  Negligence  per  se. — Chesapeake, 
etc.,  R.  Co.  V.  Clowes,  93  Va.  189,  24  S. 
E.  833. 

Plaintiff's  intestate,  while  passing  from 
one  car  in  a  railroad  train  to  another 
while  the  train  was  in  motion,  was  thrown 
by  a  sudden  lurch  of  the  train  in  rounding 
a  curve  and  killed.  Held,  that  deceased 
was  not  negligeht  per  se,  but  it  v/as  a 
question  for  the  jury.  McAfee  v.  Huide- 
Koper,  9  App.  D.   C.  36,  34  L.  R.  A.  780. 

Where,  in  an  action  against  a  carrier, 
it  appears  that  plaintiff  was  thrown  from 
the  platform,  where  he  had  stopped  while 
going  from  one  car  to  another  in  search 
of  a  seat,  it  was  not  error  to  sustain  an 
exception  to  that  part  of  defendant's  an- 
swer which  alleged  that  the  train  was  an 
excursion  train,  and  that  plaintiff  took 
passage  in  consideration  of  the  reduced 
fare,  and  with  knowledge  of  the  probable 
inconvenience  incident  thereto,  and  there- 
fore assumed  the  risk,  but  did  not  allege 
that  the  plaintiff  knew  that  he  would  not 
be  provided  with  a  seat,  since  leaving  the 
car  in  search  of  a  seat  was  not  negligence 
in  itself.  Galveston,  etc.,  R.  Co.  v.  Mor- 
ris (Tex.  Civ.  App.),  60  S.  W.  813,  judg- 
ment affirmed  in  61  S.  W.  709,  94  Tex. 
505. 

The  act  of  crossing  from  one  car  plat- 
form to  another  on  a  moving  train  is  not 
per  se  negligence,  in  the  absence  of  a 
rule  or  notice  warning  the  passenger  from 
such  act.  A  passenger  who  undertakes 
to  go  from  one  car  to  another  while  the 
train  is  in  motion  assumes  only  the  risks 
incident  to  such  undertaking  in  the  or- 
dinary operation  of  the  train;  and  if 
such  passenger  'is  injXired  by  being 
thrown  from  the  platform  by  a  sudden 
jerk,  questions  of  negligence  of  the  de- 
fendant in  causing  the  injury  and  of  the 
passenger's  contributory  negligence  are 
for  the  jury.  Auld  v.  Southern  R.  Co., 
136  Ga.  266,  71  S.  E.  426,  37  L.  R.  A., 
X.   S.,  518. 

Some  early  cases  may  be  found  in  other 
jurisdictions  in  which  it  is  said  that  a 
passenger's  attempt  to  cross  the  plat- 
forms between  the  coaches  while  the 
train  was  running  was  a  negligent  act. 
The  later  cases  are  harmonious  that  it  is 
not  per  se  negligence  for  a  passenger  to 


go  from  one  coach  to  another  while  the 
train  is  in  motion.  The  modern  view 
results  from  the  great  improvement  in 
constructing  cars;  the  tacit  or  implied  in- 
vitation by  railroad  companies  in  the 
make  up  of  the  trains,  including  a  smok- 
ing car,  a  dining  car,  and  other  coaches, 
that  the  passenger  may  pass  from  one  to 
the  other  for  his  comfort  or  convenience. 
A  passenger  who  undertakes  to  pass  from 
one  coach  to  another  while  the  train  is 
running  assumes  the  risk  of  injury  caused 
by  the  ordinary  movements  of  the  train. 
Auld  V.  Southern  R.  Co.,  136  Ga.  266,  71 
S.   E.  426,  37   L.  R.  A.,   N.   S.,   518. 

54.  Sickles  v.  Missouri,  etc.,  R.  Co.,  13 
Tex.  Civ.  App.  434,  35  S.  W.  493,  affirmed 
in  93  Tex.  720,  no  op. 

Where  plaintiff  was  thrown  from  the 
platform  of  a  rapidly  moving  train  in  the 
act  of  passing  from  one  coach  to  another 
by  sudden  jerk  thereof,  a  peremptory 
charge  to  find  for  defendant  is  erroneous; 
plaintiff's  negligence  should  have  been 
left  to  the  jury.  Gaunce  v.  Gulf,  etc.,  R. 
Co.,  20  Tex.  Civ.  App.  33,  48  S.  W.  524. 

55.  Cotchett  V.  Savannah,  etc.,  R.  Co., 
84  Ga.  687,  11   S.  E.  553. 

56.  Request  or  direction  of  conductor. 
— Central,  etc.,  R.  Co.  v.  Carleton,  163 
Ala.  62,  51   So.  27. 

When  a  party,  acting  under  a  sugges- 
tion from  the  conductor,  attempts  to  pass 
from  car  to  car,  and  is  injured  in  conse- 
quence of  the  fact  that  the  train  was  still 
moving,  such  party  will  not  be  debarred 
his  right  of  recovery  merely  because  he 
undertook  to  comply  with  the  conductor's 
suggestion,  and  it  is  the  province  of  the 
jury  to  determine  both  the  nature  and 
effect  of  the  conductor's  remarks;  whether 
they  were  intended  and  understood  as  an 
order  to  change  from  car  to  car,  or  were 
by  way  of  advice,  and  also  whether  such 
remarks  affected  the  action  of  the  parties, 
and  caused  them  to  act  differently  from 
what  they  otherwise  would.  Cleveland, 
etc.,   R.   Co.  V.   Manson,   30   O.   St.  451. 

A  female  passenger  in  a  railroad  train, 
on  a  dark  and  rainy  night,  upon  being 
ordered  by  an  officer  of  the  train  to  pass 
to  a  forward  car,  attempted  to  step  from 
the  platform  of  one  car  to  that  of  the 
other,   and   in    doing   so    fell   and   was   in- 
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to  another  car  under  the  direction  of  the  conductor  to  secure  a  seat,  and  was 
either* carelessly  or  purposely  jostled  by  a  brakeman  and  thrown  from  the  train, 
it  was  proper  to  instruct  that  a  passenger  must  follow  the  reasonable  directions 
given  him  by  the  agent  in  charge  of  the  railway  train  in  respect  to  passing  from 
one  car  to  another  while  they  were  in  motion  for  the  purpose  of  finding  a  seat, 
but,  if  the  passenger  himself  knows  that  the  movement  would  be  attended  with 
danger,  it  would  not  in  such  case  be  his  duty  to  obey  the  agent,  and  that  a 
passenger  may  assume  that  the  agents  and  servants  are  familiar  with  the  opera- 
tion of  the  cars  and  have  reasonable  knowledge  of  what  is  required  for  safety 
and  protection  while  giving  such  directions. ^'^ 

Custom  and  Usage. — Where  it  is  the  custom  of  passengers  and  conductors 
to  pass  from  one  electric  car  to  another  by  swinging  from  the  step  of  one 
to  the  other,  and  grasping  the  iron  handles  on  the  dashboards  between  them, 
and  there  is  no  rule  against  it,  or  reason  to  apprehend  a  current  of  electricity, 
one  who  does  so,  and  is  injured  by  electricity  with  which  the  handles  are  charged, 
is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence.^* 

Injury  from  Jerking  of  Train. — Passenger  passing  from  one  coach  to  an- 
other while  train  is  moving  may  recover  for  being  thrown  off  by  an  ususual  jerk 
since  he  merely  assumes  the  risk  of  that  nature  incident  from  ordinary  causes. ^^ 
A  passenger  upon  a  train,  was  injured  while  passing  from  one  coach  to  another 
as  the  train  was,  as  he  believed,  about  to  stop  for  a  station  other  than  that  of  his 
destination,  by  being  thrown  from  the  platform  of  the  coach  by  a  sudden  jerk- 
ing motion.  There  was  no  evidence  that  the  jerk  was  not  such  as  is  usual  in 
stopping  and  starting  trains  under  ordinary  circumstances.  The  evidence  was, 
as  a  matter  of  law,  insufficient  to  warrant  a  recovery .^^  A  passenger  on  de- 
fendant's train  found  the  rear  car  full,  and  attempted  to  pass  to  the  next  car. 
The  distance  between  the  platform  of  the  two  cars  was  about  six  inches,  and 
there  was  nothing  to  prevent  her  from  stepping  from  one  platform  to  the  other; 
but,  without  looking,  she  placed  her  foot  on  the  buffers  just  as  the  train  started, 
and  her  foot  was  caught  and  injured.  She  had  been  lame  for  many  years,  and 
had  often  traveled  on  this  train.  The  evidence  also  showed  that  the  train 
started  with  a  jerk,  and  did  not  stop  as  long  as  usual  at  that  place,  but  the  train 
had  no  fixed  time  to  stay  there,  or  for  leaving.  The  passenger  was  held  guilty 
of  contributory  negligence.®^ 

stantly  killed.     Held,  in  an  action  against  las  County  St.  R.  Co.,  83  Wis.  229,  53  N. 

the   railroad   company    for     causing     her  W.  447,   18   L.   R.  A.  479. 

death,  that  she  was  not  so  clearly  guilty  59.    Injury  from  jerking  of  train. — San 

of   negligence    as   to   justify   the    court   in  Antonio,   etc.,   R.   Co.   v.   Choate,   32   Tex. 

taking  the  case  from  the  jury.     Mclntyre  Civ.   App.   618,   56   S.   W.   214,   affirmed  in 

V.  New  York  Cent.   R.   Co.,  43   Barb.   532,  93  Tex.  718.  no  op. 

affirmed  in  37  X.  Y.  287,  35  How.  Prac.  36.  In  an  action  against  a  railroad  company 
Plaintiff  took  a  wrong  train,  through  for  personal  injuries,  plaintiff's  evidence 
his  own  fault,  and  was  informed  by  the  showed  that,  while  rightfully  on  the  plat- 
conductor,  after  the  train  started,  that  he  form,  passing  from  one  car  to  another  as 
could  not  stop  at  the  point  where  he  a  passenger,  a  sudden  and  unusual  jerk 
wished  to  go,  but.  by  taking  a  rear  car,  of  the  train,  while  it  was  running  at  a 
could  stop  at  a  station  beyond,  and  re-  rate  prohibited  by  law,  threw  him  off  his 
turn  to  his  destination  later.  Plaintiff,  balance,  and  the  railing  gave  way,  and 
in  crossing  the  platforms  of  the  moving  he  fell.  The  evidence  was  contradicted 
train  to  reach  the  rear  car,  collided  with  by  the  employees  of  defendant  and  by 
a  passenger,  and  by  a  sudden  but  ordi-  certain  doctors,  to  whom  plaintiff  had 
nary  lurch  of  the  train  was  thrown  from  made  statements.  Held  error  to  peremp- 
the  platform,  and  injured.  Held,  that  the  torily  direct  a  verdict  for  defendant,  un- 
information  given  by  the  conductor  was  der  the  statute  providing  that  the  jury  in 
not  such  a  command  or  direction  as  to  all  cases  .shall  be  the  exclusive  judges  of 
justify  plaintiff  in  going  to  the  rear  car  the  facts  proved  and  of  the  weight  of  the 
at  the  risk  of  the  railroad  company,  and  testimony.  Gaunce  v.  Gulf,  etc.,  R.  Co., 
that  he  could  not  recover.  Stewart  v.  48  S.  W.  534,  30  Tex.  Civ.  App.  33. 
Boston,  etc.,  R.  Co.,  146  Mass.  605,  16  N.  60.  Choate  v.  San  Antonio,  etc.,  R.  Co., 
E.   466.  90  Tex.  82,  36  S.  W.  347,  37  S.  W.  319,  af- 

57.  Louisville,   etc.,   R.   Co.  v.  Kelly,  93  firming  (Tex.  Civ.  App.),  35  S.  W.  180. 
Ind.  371,  47  Am.  Rep.  149.  61.   Snowden  v.  Boston,  etc.,  R.  Co.,  131 

58.  Custom  and  usage. — Burt  v.  Doug-  Mass.  230,  34  N.  E.  40. 


2223  CONTRIBUTORY  NEGLIGENCE.  §  2784 

While  Train  Rounding  Curve. — Where  a  passenger  voluntarily  attempted 
to  pass  from  one  car  to  another  while  the  train  was  running  at  a  high  rate  of 
speed  around  a  curve,  and  fell  from  the  train,  he  was  guilty  of  negligence.*'^ 
But  a  passenger  on  an  electric  car  who,  knowing  that  the  car  was  approaching  a 
sharp  curve  at  a  high  rate  of  speed,  left  his  seat,  and  spoke  to  the  conductor  in 
the  vestibule,  was  not,  as  a  matter  of  law,  guilty  of  negligence  contributing  to 
injuries  received  by  being  thrown  against  the  side  of  the  car  when  the  curve  was 
reached,  since  he  had  a  right  to  presume  that  the  speed  would  be  slackened 
before  the  car  arrived  at  that  point. ^^ 

Where  Coupling  Defective. — ^In  an  action  by  a  passenger  for  personal  in- 
juries, where  the  evidence  shows  that  plaintiff  started  into  another  car  to  get 
water  while  the  train  was  moving  slowly,  but  stopped  a  minute  on  the  platform 
to  talk,  and,  just  as  he  was  passing  on,  the  coupling  pin  broke,  and  the  cars 
parted,  throwing  him  off,  it  is  error  to  direct  a  nonsuit  on  the  ground  that 
plaintiff  was  not  in  the  exercise  of  ordinary  care.*^'  But  it  has  been  held  that  a 
passenger  on  a  train  in  motion,  who  attempted  to  pass  from  one  car  to  another 
and  in  doing  so  was  thrown  from  the  platform  by  a  sudden  jerk  of  the  train, 
could  not  recover,  though  the  coupling  between  the  cars  was  defective.'^^ 

Passing  to  and  from  Baggage  Car. — It  is  not  negligence  per  se  for  a  pas- 
senger to  voluntarily  leave  his  seat  in  a  passenger  car,  and  go  into  a  baggage 
car,  and  afterwards  undertake  to  return,  so  as  to  bar  a  recovery  for  his  death 
caused  by  falling  between  the  cars.**  The  plaintiff  left  the  passenger  compart- 
ment of  a  carrier's  combination  car,  in  which  there  were  empty  seats,  and  went 
into  the  baggage  compartment  to  talk  to  the  baggage  master.  A  collision  oc- 
curred, in  which  the  plaintiff  was  thrown  over  a  low  box  of  fowl,  causing  the 
injuries  complained  of.  The  plaintiff's  negligence,  in  changing  his  position  in 
the  passenger  compartment  and  occupying  an  exposed  position,  contributed  to 
his  injury,  and  he  was,  therefore,  not  entitled  to  recover.*'^ 

Passing  to  and  from  Dining  Car. — It  is  not  negligence  per  se  for  a  pas- 
senger to  pass  to  and  from  a  dining  car  over  the  platform  of  an  unvestibuled 
car.*8 

Passing  to  and  from  Engine. — There  being  no  water  in  a  car  a  passenger 
went  to  the  engine  to  get  some,  and  in  attempting  to  pass  from  the  tender  to 
the  platform  of  the  coach  he  grasped  the  brake,  which  was  loose,  just  as  the 
engineer  put  on  the  air  brakes.     'The  suddenness  of  the  jerk  and  the  turning 

62.  While     train     rounding     curve.—      79   N.   E.  775,   193   Mass.  453,  7  L.  R.  A., 
Dougherty  v.   Yazoo,   etc.,  R.   Co.,   36  So.       N.  S.,  148,  9  Am.  &  Eng.  Ann.  Cas.  485. 
699,  84  Miss.  503.  68.    Passing  to   and  from  dining  car. — 

63.  Blondel  v.  St.  Paul  Cit3-  R.  Co.,  68  A  passenger  boarded  a  railroad  train, 
N.   W.   1079,   66   Minn.   284.  which  was  vestibuled,  with  the  exception 

64.  Where  coupling  defective. — -Cot-  of  a  tourist  sleeper  placed  between  the 
chett  V.  Savannah,  etc.,  R.  Co.,  84  Ga.  day  coach  and  the  dining  car.  The 
687,   11   S.   E.  553.  sleeper    had    no    device    for    inclosing    its 

Where    a    passenger,    who    was    injured  platforms  or  guarding  persons  who  might 

by  reason  of  a  defective  coupling  between  be    thereon.      The   passenger    entered   the 

passenger   cars,    testified   that   he   noticed  day  coach,   and   went  back  to   the   dining 

the  shaky  condition  of  planks  connecting  car,    and    started    to    return    1o     the      day 

the   cars   when   he   went    over   them   first,  coach.      He   was    not    seen,    after   passing 

but   that   when   he   returned   he   had    for-  out  of  the  dining  car,  until  his  body  was 

gotten   the   defect,    and   thought  he   could  found    near    the    track    opposite    a    sharp 

cross    safely,   he   was   not   guilty   of   con-  curve.     Held,  that  the  fact  that  deceased 

tributory  negligence   as   a   matter  of   law.  was    in    the   habit   of   traveling     on      such" 

St.  Louis,  elc,  R.  Co.  v.  Keitt  (Tex.  Civ.  trains,   and   knew  that   they   contained   an 

.App.),  76   S.  W.  311,  affirmed  in  97   Tex.  unvestibuled  sleeper,   did  not  deprive  him 

645,  no  op.  of    the    right    to   visit    the    dining   car,    or 

65.  Bemiss  v.  New  Orleans,  etc.,  R.  make  it  negligence  for  him  to  do  so,  and 
Co.,  47  La.  Ann.  1671,   18   So.  711.  the    question   whether   he    was    exercising 

66.  Passing  to  and  frojn  baggage  car.  ordinary  care  was  for  the  jury.  Northern 
— Louisville,  etc.,  R.  Co.  v.  Berg,  17  Ky.  Pac.  R.  Co.  v.  Adams,  116  Fed.  334,  54  C. 
L.  Rep.  1105,  32  S.  W.  616.  C.   A.   196,   reversed  in   24   S.   Ct.   408,   193 

67.  Bromley  v.  New  York,  etc.,  R.  Co.,  U.  S.  440,  48  L.  Ed.  513. 
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of  the  brake  caused  him  to  fall  between  the  engine  and  the  coach.  The  passenger 
knew  that,  there  being  no  steps  on  the  engine,  he  would  have  to  pass  over  the 
iron  railing  to  the  coach.  His  extreme  negligence  contributing  to  his  injury  was 
a  complete  defense.^^ 

Passing  from  Open  to  Closed  Street  Car.— As  the  running  board  of  an 
open  street  car,  and  the  steps  of  a  closed  car,  are  not  intended  as  a  means  of 
passing  from  one  car  to  another,  where  a  passenger  is  injured  by  attempting 
to  pass  by  such  means,  his  contributory  negligence  will  defeat  a  recovery  for 
the  injury,  even  if  the  trainmen  were  negligent  in  suddenly  increasing  the  speed 
of  the  train.'^*' 

Passing  to  Car  Added  to  Train. — Where  passengers  on  a  train  are  notified 
by  an  employee  of  the  railroad  company  that  another  car  will  be  added  to  the 
train,  and,  after  feeling  the  bumping  of  another  car  against  theirs,  are  informed 
that  such  car  has  been  added,  they  are  justified  in  assuming  that  the  car  they 
see  adjoining  theirs  is  so  attached  to  it  as  to  enable  them  safely  to  pass  into 
such  car  in  search  of  seats.'' ^ 

Passing  to  Heated  Car. — In  an  action  for  injuries  to  a  passenger  while 
walking  from  one  coach  to  another,  the  exclusion  of  evidence  to  show  that  the 
reason  that  he  was  going  from  one  coach  to  the  other  was  the  insufficient  heat- 
ing of  the  car,  is  not  error,  where  such  fact  was  not  controverted  and  the 
court  in  its  charge  assumed  such  to  be  the  fact.''^ 

Going  to  Coach  for  Colored  Persons. — It  is  not  contributory  negligence 
for  a  passenger  in  the  white  coach  of  a  train  to  go  into  the  colored  coach,  the 
rules  separating  the  coaches  of  whites  and  blacks  being  for  the  segregation  of 
the  races,  and  not  the  safety  of  the  passengers.''^ 

Stepping  Off  Rear  Platform. — Where  a  passenger  on  a  train  at  night  passed 
from  one  coach  to  another  and  by  the  conductor  and  porter,  who  were  in  the 
rear  car,  in  search  of  water,  and  stepped  off  the  back  platform  of  the  rear 
coach,  thinking  he  was  going  into  another,  there  being  no  light  or  guard  chain 
on  such  rear  car,  he  can  not  recover  for  the  injuries  received;  the  proximate 
cause  of  the  injury  being  his  own  negligence.''* 

69.  Passing  to  and  from  engine. — Mc-  in   supposing  that   tiie  passage   was   safe. 
Daniel  v.   Higliland  Ave.,  etc.,   R.   Co.,  90  Lent  v.   New   Yorlc,   etc.,    R.   Co.,   120   N.  ^ 
Ala.  64,  8  So.  41.  Y.   467,   24   N.   E.   653,   affirming  54  N.   Y. 

70.  Passing  from  open  to  closed  street  Super.   Ct.   317. 

car. — Hill   v.    Birmingham   Union   R.    Co.,  72.    Passing  to  heated  car. — On  a  cold 

100  Ala.  447,  14  So.  201.  night  plaintiff  was  a  passenger  on  defend- 

71.  Passing  to  car  added  to  train. —  ant's  train.  The  car  he  was  in  was  not 
Hannibal,  etc.,  R.  Co.  v.  Martin,  111  111.  properly  heated.  While  it  was  in  rapid 
319.  motion,   he   attempted   to  pass   from  such 

In  an  action  by  a  passenger  for  per-  car  to  one  in  front;  and  when  on  the  plat- 
sonal  injuries,  it  appeared  that  there  were  form  he  slipped,  and  fell  to  the  ground, 
no  vacant  seats  on  the  train  when  plain-  Held,  that  it  was  harmless  error  to  ex- 
tift  boarded  it,  and  she  was  told  by  the  elude  evidence  that  it  was  customary  for 
conductor  that  another  coach  would  be  passengers  to  pass  over  the  platforms  of 
attached,  which  was  shortly  backed  up;  the  cars  in  going  from  one  coach  to  the 
but,  the  drawheads  failing  to  catch,  the  other,  and  that  they  habitually  did  so, 
coupling  was  not  made,  and  the  cars  where  there  was  no  contest  on  such  point, 
separated  several  feet.  As  the  cars  came  and  the  court  charged  that  plaintifi  had 
together,  one  of  plaintifif's  party  passed  the  right  to  pass  from  one  coach  to  an- 
over,  and  called  to  her  to  come  on.  Just  other  in  quest  of  a  warmer  one,  and  that 
then  she  heard  the  conductor  cry,  "All  it  was  not  an  act  in  itself  that  showed 
aboard!"  and,  hurrying  forward,  she  fell  negligence,  but  the  conditions  and  cir- 
through  the  open  space,  and  was  injured.  cumstances  that  surrouded  the  act  would 
It  was  about  dusk,  and  there  were  other  indicate  its  character.  Sickles  v.  Mis- 
passengers  on  the  platform  in  front  of  souri,  etc.,  R.  Co.,  13  Tex.  Civ.  App.  434, 
plaintifif,  who  obstructed  her  view.    Held,  35  S.  W.  493. 

whether  plaintiff  was   guilty  of  contribu-  73.   Going  to  coach  for  colored  persons. 

tory    negligence    was    a    question    for    the  — St.  Louis,  etc.,  R.  Co.  v.  Evans,  99  Ark. 

jury,  plaintifif  not  being  bound  to  remain  69,   137   S.  W.   568. 

where  she  was  till  the  coupling  was  com-  74.  Stepping  off  rear  platform. — Hunter 

pleted:   for  the    announcement     of,     "All  v.  Atlantic,  etc.,   R.   Co.,   51   S.   E.   860,  73 

aboard  I"  by  the  conductor,  warranted  her  S.  C.  336,  110  Am.  St.  Rep.  605. 
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Vestibuled  Cars. — A  passenger  is  not  negligent  in  passing  from  one  vesti- 
buled  coach  to  another  if  he  exercises  due  care  in  doing  so,  as  he  can  assume  that 
he  is  safe,  and  that  all  appliances  on  the  platforms,  such  as  the  doors  over  the 
steps,  are  in  proper  position  J  ^  Where  a  passenger,  knowing  the  purpose  of 
drop  doors  on  the  platform  of  a  vestibuled  train  and  of  the  reasonable  use  of 
the  same  while  the  train  was  at  a  station,  left  the  coach  he  had  boarded  and 
went  upon  the  platform  for  the  sole  purpose  of  standing  there  while  the  train 
was  at  the  station,  and  he  was  injured  by  falling  down  the  steps,  because  the 
drop  floor  was  raised,  and  because  of  the  absence  of  a  light  he  was  negligent, 
precluding  a  recovery.  He  assumed  the  risk  of  injury,  though  the  carrier  knew 
that  passengers  habitually  resorted  to  the  platform,  where  the  carrier  did  not 
acquiesce  therein  by  keeping  the  drop  door  down  at  stations.'^" 

Children. — Where  a  child  twelve  years  of  age  traveling  with  his  mother, 
was  unable  to  find  a  seat  in  a  car  with  her,  it  was  not  negligence  per  se  for  her 
to  permit  him  to  go  alone  into  another  car  to  find  a  seat.'''' 

§§  2785-2828.  Leaving  Conveyance— §  2785-2799.  In  General— § 
2785.  Care  Required  of  Passengers  in  General. — See  ante,  "Care  Re- 
quired of  Passengers  in  General,"  §  2695.  A  passenger,  attempting  to  alight 
from  a  carrier's  conveyance,  is  bound  to  use  reasonable  care,  proportionate  to 
the  risk  incurred,  to  prevent  injury,  and,  if  injured  by  reason  of  his  own  con- 
tributing act,  may  not  recover.' ^ 

Reasonable  Care  Defined. — "Reasonable  care,"  which  a  passenger  is  re- 
quired to  exercise  in  alighting  from  a  car,  is  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  similar  circumstances ;  such  care  being  pro- 
portioned to  the  risk  incurred.'^  Slight  negligence,  on  the  passenger's  part, 
not  contributing  to  the  injury  is  not  incompatible  with  due  and  reasonable 
care,*"  as  negligence  of  an  alighting  passenger  in  order  to  preclude  a  recovery 

75.  Vestibuled  cars. — St.  Louis,  etc.,  R.  ing  from  a  car.  Riley  i:  Rhode  Island 
Co.  zi.  Oliver,   123   S.  W.  662,  92   Ark.  432.        Co.,  29  R.   I.   143,  69  Atl.  338,  15  L.  R.  A., 

76.  Clanton    v.    Southern    R.    Co.,    165  N.  S.,  523,  17  Am.  &  Eng.  Ann.  Cas.  50. 
Ala.   485,   51   So.   616,   27   L,.   R.  A.,   N.   S.,  Alighting     near     passing      vehicles. — A 
S53.  woman  who  was  thrown  down  by  the  sud- 

77.  Childien. — Downs  n.  New  York  den  starting  of  a  car  from  which  she  was 
Cent.  R.   Co.,  47  N.  Y.  83.  alighting,    and   was   injured   by   a  passing 

78.  Leaving  conveyance.— Coy e  v.  Peo-  truck,  was  not  shown  to  have  been  neg- 
ple's  R.  Co.  (Del.),  80  Atl.  638;  Lexing-  ligent,  as  a  matter  of  law,  by  the  fact  that 
ton  p..  Co.  V.  Lowe,  143  K}'.  339,  136  S.  W.  she  stopped  the  car  and  attempted  to 
618;  Walthour  v.  Pennsylvania  R.  Co.,  40  ahght  m  front  of  the  approaching  truck. 
Pa.  Super.  Ct.  252.  Norton  v.  Third  Ave.  R.  Co.,  49  N.  Y.  S. 

Declining    assistance    of    carrier's    serv-  898,  26  App.  Div.  60. 

ants.— A  passenger  who,   when   alighting,  Unnecessarily   ahghtmg   in   the   dark.— 

declines    the    assistance    of    the    carrier's  Where,    when    an    electric    car    arrived    at 

servants   and   is  injured  by  her   own  acts  the  terminus  of  its  line,  and  the  conductor 

without  any  negligence  on  the  part  of  the  was   reversing  the   trolley  to  prepare   the 

carrier's  servants,  can  not  recover,  as  her  car  for  its  return  journey,   and  the  night 

injuries  are  attributable  to  her  own  negli-  was   dark  and  the  reversal   of  the   trolley 

gence    and    her    want    of    ordinary-  care.  extinguished    the    hghts     temporardy,      a 

Southern  R.  Co.  v.  Hardin,  107  Ga.  379,  33  passenger    electing    to    leave    the    car    be- 

S.  E.  43S.  f°re   the   lights   were   restored   by   replac- 

'  Unknowingly   exposing   oneself   of   dan-  ing   the   trolley   pole   on   the   trolley  wire 

ger.— A    passenger,    in     alighting     from    a  and   injured   m   leaving  the   car,   v?here   it 

street  car,  is   only  bound  to  exercise  due  was  not  alleged  that  the  place  where  the 

care     under    the     circumstances,    and     the  car   stopped  was   unsafe,   can  not  recover 

fact  that  he  placed  himself  in  a  position  for  the   injuries   received.     Hester  v.   Sa- 

of     danger    while     exercising     such     care  vannah   Elect.  Co.,  60  S.   E.  1045,  130   Ga. 

does    not    show    contributory    negligence,  454. 

as  a  matter  of  law.     Johnson  v.  Yonkers  "^^^    Reasonable  care  defined.— Elliott  z^. 

R.  Co.,  91  N.  Y.  S.  508,  101  App.  Div.  65.  Wdmington    City    R.    Co.    (Del.),    6    Pen. 

Alighting     in      stormy     weather.- The  570,  73  Atl.  1040. 
prevalence  of  storm  and  freezing  weather  80.   In   an   action   against   a   street   rail- 
imposes   upon   a   passenger   an    extra   de-  way    company  for    personal    injuries    re- 
gree  of  care  to  prevent  injury  in  alight-  ceived  in  alighting  from  defendant's   car, 
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for  injury  must  constitute  the  proximate  cause  of  the  injury.*^ 

As  Affected  by  Carrier's  Negligence. — Where,  however,  the  passenger 
fails  to  exercise  the  due  and  reasonable  care  called  for  under  the  circumstances, 
and  is  injured  because  of  such  failure  he  can  not  recover  even  though  the  car- 
rier was  also  guilty  of  negligence.®^ 

§  2786.  Due  Diligence  in  Leaving  Car. — See  post,  "Alighting  from 
Moving  Car  on  Failure  to  Stop  for  Sufficient  Time,"  §  2822.  Under  ordinary 
circumstances,  a  passenger  ought  to  alight  with  reasonable  promptness  when  the 
train  arrives  at  his  destination,  provided  it  stops  long  enough  for  him  to  do  so 
with  safety,^^  but  there  is  no  rule  of  law  that  forces  a  passenger  to  rush  for  the 
steps  of  the  platform  as  soon  as  the  car  stops,  or  that  forbids  his  giving  pre- 
cedence to  a  lady,  or  to  others  more  infirm  than  himself. ** 

Unnecessary  Hurry. — Where  a  passenger  leaves  a  car  hurriedly  and  there 
is  no  necessity  for  him  to  hurry,  and  his  injury  is  aijtributable  solely  to  such 
unnecessary  hurry,  he  can  not  hold  the  carrier  responsible  for  his  injury.*' 

Sudden  Starting  While  "Passenger  Alighting. — Where  a  passenger  is  ex- 
ercising due  diligence  in  alighting,  but  before  he  can  leave  the  car  he  is  in- 
jured by  the  sudden  jerking  or  starting  of  the  train  he  can  not  be  said  to  be 
guilty  of  such  contributory  negligence  as  will  bar  recovery.  He  has  a  right 
to  assume  that  he  will  be  given  a  reasonable  time  to  leave  the  car,  a  duty  owed 
him  by  the  carrier,88  and  it  has  been  held  that  he  need  not  look  to  see  if  those 


due  to  the  alleged  negligence  of  defend- 
ant in  suddenly  starting  the  car,  an  in- 
struction that  slight  negligence  on  plain- 
tiffs part  was  not  incompatible  with  due 
and  ordinary  care  is  not  erroneous.  Chi- 
cago City  R.  Co.  V.  Dinsmore,  44  N.  E. 
887,    162    111.    658. 

81.  Kearney  v.  Seaboard,  etc.,  R.  iCo., 
158  N.  C.  521,  74  S.  E.  593. 

82.  As  affected  by  carrier's  negligence. 
— The  plaintiff  was  obliged  to  use  ordi- 
nary care  and  prudence  in  descending  the 
steps  and  landing  on  the  platform,  and  if 
at  any  moment  it  would  have  appeared 
to  a  reasonably  prudent  person  that 
there  was  risk  of  danger  to  herself  in 
proceeding,  then,  if  she  did  proceed,  it 
was  at  her  own  peril,  even  though  the 
defendant  was  guilty  of  negligence.  Sey- 
mour V.  Chicago,  etc.,  R.  Co.,  3  Biss.  43, 
Fed.   Cas.  No.  12,685. 

Though  a  carrier  is  negligent  in  failing 
to  announce  the  station  or  to  have  its 
depot  platform  lighted,  a  passenger  must 
exercise  such  care  as  a  person  of  ordi- 
nary prudence  under  similar  circum- 
stances will  usually  exercise,  and,  where 
he  fails  to  do  so  and  is  injured,  he  can 
not  recover.  Chesapeake,  etc.,  R.  Co.  v. 
Robinson  (Ky.  App.),  123  S.  W.  308. 

83.  Kearney  v.  Seaboard,  etc.,  R.  Co., 
158  N.  C.  521,  74  S.  E.  593;  Dobson  v.  Re- 
ceivers, 9G  S.  C.  414,  73  S.  E.  875;  Chi- 
cago, etc.,  R.  Co.  V.  Lampman,  18  Wyo. 
106,  104  Pac.  533,  25  E.  R.  A.,  N.  S.,  217, 
Ann.   Cas.   1912C,   788. 

84.  Britton  v.  Street  R.  Co.,  51  N.  W. 
S76,   90   Mich.   159. 

85.  Unnecessary  hurry. — Tucker  v.  Cen- 
tral, etc.,  R.  Co.,  122  Ga.  387,  50  S.  E.  128. 
See  post,  "Unnecessary  Exposure  to 
Danger,"  §  2791. 


86.  N'ance  v.  Carolina  Cent.  R.  Co.,  94 
N.  C.  619. 

In  an  action  for  personal  injuries,  re- 
ceived while  attempting  to  alight  from 
one  of  defendant's  street  cars,  plaintiff 
testified  that  the  car  was  an  open  one; 
that  she  was  standing  beside  the  post  at 
the  side  of  the  car,  expecting  to  get 
down;  that  the  bell  rang  just  as  she  was 
in  the  act  of  putting  her  foot  on  the  step; 
and  that  the  car  started  almost  immedi- 
ately, throwing  her  to  the  groiuid.  Held, 
that  it  could  not  be  said  that  plaintiff 
was  negligent  in  failing  to  turn  back 
after  the  bell  rang,  and  before  the  car 
started,  and  that  the  case  was  properly 
submitted  to  the  jury.  Lacas  v.  Detroit 
City   R.   Co.,   92   Mich.   412,   52   N.   W.   745. 

Plaintiff's  evidence  was  that,  as  soon  as 
defendant's  train,  on  which  he  was  riding, 
stopped,  he  arose  from  his  seat,  near  the 
front  door  of  the  car,  and  proceeded  to 
leave  by  that  door;  that  when  he  had 
placed  one  foot  on  the  last  or  lowest  step, 
and  was  proceeding  to  step  off  the  car 
with  the  other  foot,  he  released  his  hold 
of  the  railing,  and,  the  train  starting  at 
the  same  moment  with  a  sudden  jerk,  he 
was  thrown  to  the  ground,  causing  the 
injuries  sued  for.  Held,  that  it  justified 
a  finding  that  defendant  was  guilty  of 
negligence,  and  plaintiff  free  therefrom, 
as  the  company  was  bound  to  give  him 
reasonable  time  in  which  to  alight.  Mc- 
Donald V.  Long  Island  R.  Co.,  116  N.  Y. 
546,  22   N.   E.   1068,  15   Am.   St.   Rep.   437. 

Waiting  for  team  to  pass. — ^Where 
plaintiff  testified  that,  as  she  was  about 
to  alight  from  the  rear  platform  of  a 
street  car,  she  requested  the  conductor  to 
wait  a  moment  for  a  team  to  pass,  which 
was   rapidly   approaching   on   the    side   of 
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in  charge  are  about  to  start,  but  may  rely  on  the  carrier's  proper  performance 
of  this  duty.^'' 

Acts  in  Emergencies. — A  passenger  can  not  be  held  to  strict  accountability 
for  his  actions  under  such  circumstances,  being  forced  to  decide  and  act  quickly 
without  time  to  consider  carefully  the  consequences.  Thus,  it  has  been  held 
that,  where  a  passenger  on  the  steps  of  a  car  attempts  to  get  off  at  his  station 
and  the  train  suddenly  starts,  he  is  not  guilty  of  contributory  negligence  in 
jumping.^* 

§§  2787-2789.  On  Invitation  or  Direction  of  Carrier's  Employees— 
§  2787.  In  General. — Where  the  invitation  or  direction  of  the  employees  of 
a  train  are  within  the  scope  of  their  agency,  a  passenger,  in  alighting  from  the 
train  in  obedience  to  them,  can  not  be  held  guilty  of  contributory  negligence,  al- 
though he  may  receive  an  injury,  unless  obedience  to  such  invitation  or  direction 
exposes  him  to  an  obvious  risk  which  a  prudent  man  would  not  incur.*^ 

§§  2788-2789.  Facts  Justifying  Assumption  of  Invitation  to  Alight 
— §   2788.  Stopping  Cars. — To  authorize  a  passenger  to  start  to  alight,  no 


the  car  on  which  she  was,  and  after  it 
had  passed,  and  as  she  was  putting  one 
foot  from  the  lower  step  to  the  ground, 
she  was  injured  by  the  sudden  starting 
of  the  car,  a  motion  for  nonsuit  was 
properly  refused,  since  there  were  suffi- 
cient facts  from  which  the  jury  might 
infer  that  she  was  in  the  exercise  of  due 
care.  Hutchins  v.  Macomber,  44  Atl.  602, 
68  N.  H.  473. 

87.  Failing  to  notice  whether  conduc- 
tor is  about  to  start. — The  fact  that  a  pas- 
senger on  an  elevator  fails  to  look  par- 
ticularly to  see  if  the  conductor  is  about 
to  close  the  door,  which  he  has  opened 
for  the  purpose  of  admitting  passengers, 
does  not  necessarily  constitute  contribu- 
tory negligence.  Chicago  Exch.  Bldg. 
Co.  V.  Nelson,  98  111.  App.  189,  judgment 
affirmed  in  64  N.  E.  369,  197  111.  334. 

88.  Jumping  on  sudden  starting. — Odom 
V.  St.  Louis,  etc.,  R.  Co.,  45  La.  Ann.  1201, 
14  So.  734,  23  L.  R.  A.  152;  Caruth  v. 
Texas,  etc.,  R.  Co.,  45  La.  Ann.  1228,  14 
So.  736.  See  post,  "Acts  in  Emer- 
gencies." 

89.  On  invitation  or  direction  of  car- 
rier's employees. — Cincinnati,  etc.,  R.  Co. 
V.  Carper,  112  Ind.  26,  13  N.  E.  122,  14 
N.  E.  352,  2  Am.  St.  Rep.  144;  Pence. t^. 
Wabash  R.  Co.,  90  N.  W.  59,  116  Iowa 
279. 

Assumption  of  safety. — Persons  alight- 
ing from  railway  trains  upon  the  implied 
invitation  of  the  officers  are  justified  in 
assuming  that  the  officers  have  taken 
proper  precautions  to  insure  their  safety. 
Leveret  v.  Shreveport  Belt  R.  Co.,  34 
So.  579,  110  La.  399. 

Directions  given  generally. — In  an  ac- 
tion against  a  carrier  for  damages  sus- 
tained in  getting  off  the  train,  where  the 
passenger  was  promised  the  assistance  of 
the  trainmen,  the  court  may  properly  in- 
struct the  jury  that  she  might  rely  on  the 
direction  of  the  conductor,  though  ad- 
dressed to  passengers  generally,  to  get 
off  the  train,  "provided  she  took  no  more 


risks  in  getting  off  the  train  than  a  pru- 
dent person  would  have  taken  under  the 
same  circumstances."  St.  Louis,  etc.,  R. 
Co.  V.  Baker,  55  S.  W.  941,  67  Ark.  531. 

Disregarding  directions. — Where  a  pas- 
senger in  the  caboose  of  a  freight  train, 
upon  its  stopping  at  a  station,  stepped 
upon  the  front  platform,  and  was  warned 
by  an  employee  of  the  approach  of  a 
train  about  to  collide  behind,  but,  not 
understanding  English,  resisted  his  ef- 
fort to  drag  him  away,  held  not  to  be 
such  contributory  negligence  as  to  pre- 
clude a  recovery  by  his  administrator  for 
the  company's  negligence.  Walter  v, 
Chicago,  etc.,  R.  Co.,  39   Iowa  33. 

Authority  to  give  directions. — If,  on  a 
train  consisting  of  a  large  number  of 
coaches  and  carrying  many  passengers, 
the  conductor  was  unable  to  fully  dis- 
charge the  usual  duties  of  his  position  be- 
tween stations,  and  with  his  authority 
and  knowledge  another  employee  of  the 
railroad  on  the  train  took  charge  of  a 
section  thereof  and  acted  as  the  con- 
ductor in  connection  with  it  and  with 
taking  up  tickets,  notifying  passengers  of 
stations  and  directing  them  in  regard  to 
alighting,  and  if  there  was  nothing  to  in- 
dicate that  he  was  not  the  conductor,  and 
a  passenger  so  dealt  with  him,  believed 
him  to  be  the  conductor,  and  acted  on 
his  announcements  of  a  station  and  un- 
der his  command  as  to  leaving  the  car, 
the  company  would  be  liable  to  such  pas- 
senger for  an  injury  occurring  in  leaving 
the  train,  to  the  same  extent  as  if  the 
person  thus  acting  was  the  conductor. 
Atlanta,  etc.,  R.  Co.  v.  Haralson,  133  Ga. 
231,  65   S.   E.   437. 

Where  a  passenger  on  a  train  under 
the  control  of  a  switch  crew  v/as  or- 
dered by  the  only  member  thereof  pres- 
ent to  alight,  he  had  a  right  to  presume 
that  such  employee  had  authority  to  give 
such  commands.  Gulf,  etc.,  R.  Co.  v, 
Shelton,  30  Tex.  Civ.  App.  72,  69  S.  W. 
653;  S.  C.  (Tex.  Civ.  App.),  70  S.  W.  359, 
affirmed  in  72  S.  W.  165,  96  Tex.  301. 
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further  invitation  is  necessary  than   for  the  car  to  stop  at  a  regular  stopping 
place  for  passengers.^'' 

Stopping  in  Obedience  to  Signal. — Where  a  car  stops  as  if  in  obedience 
to  a  signal,  a  passenger  may  reasonably  consider  the  act  of  stopping  as  an  in- 
vitation to  alight,  and  may  reasonably  assume  that  the  operatives  of  the  car  will 
conduct  themselves  accordingly.*^  Thus,  it  has  been  held  that  notice  to  the 
driver  of  a  horse  car  of  the  desire  to  alight ;  *-  or  to  the  conductor  at  the  time 
of  paying  the  fare,*^  was  sufficient  to  justify  the  passenger's  assumption  that 
the  car  would  be  stopped  as  requested. 

§  2789.  Announcing  Station.— The  calling  of  a  station  by  the  brakeman 
and  the  opening  of  the  door  of  the  car  is  an  invitation  to  the  passengers  desir- 
ing to  alight  at  the  station  to  get  ready  to  do  so,  but  is  an  invitation  to  alight 
only  after  the  train  has  stopped. ''* 

§  2790.  Using  Means  Afforded  for  Alighting. — Where  a  car  has  stopped 
for  the  purpose  of  permitting  its  passengers  to  alight,  and  is  standing  perfectly 
still,  it  is  not  negligence,  as  a  matter  of  law,  for  a  person  to  step  off  it,  without 
retaining  hold  of  supports.  It  is  a  question  for  the  jury  to  determine  in  view 
of  all  the  surrounding  circumstances.®^ 


90.  Stopping  cars. — Indianapolis,  etc., 
Rapid  Transit  Co.  v.  Walsh,  45  Ind.  App. 
42,  90  N.   E.   138. 

The  facts  that  a  car  has  stopped  at  the 
side  entrance  of  an  hotel,  tliat  the  bell 
lias  rung,  and  that  a  number  of  the  pas- 
sengers have  arisen  from  their  seats,  and 
started  for  the  door  to  get  out,  justify  a 
passenger  in  acting  on  the  assumption 
that  he  was  expected  to  alight.  Belt 
Elect.  Line  Co.  v.  Tomlin,  40  S.  W.  935, 
19  Ky.  L.   Rep.  433. 

By  stopping  a  street  car  so  that  plain- 
lifif  and  other  passengers  could  alight,  the 
Inotorman  assured  her  that  she  would 
have  a  reasonable  opportunity  to  safely 
alight.  Vine  v.  Berkshire  St.  R.  Co.,  99 
N.    E.   473,   313,    Mass.    508. 

The  slowing  of  a  train  as  it  approached 
a  station,  the  sounding  of  the  whistle,  the 
announcement  by  the  brakeman  of  the 
station,  the  stopping  of  the  train,  the  act 
of  the  conductor  and  brakeman  in  leav- 
ing the  caboose  with  a  light,  and  the  de- 
tachment of  the  engine  to  take  water, 
can,  in  an  action  for  injuries  received  by 
a  passenger,  be  construed  in  no  other' 
light  than  as  a  direction  to  passeneersto 
alight,  and  plaintiff  in  the  absence  of  any- 
thing appearing  to  the  contrary  had  a 
right  to  conclude  that  it  would  be  safe 
for  him  to  alight  at  that  place.  McGee 
I'.  Missouri  Pac.  R.  Co.,  92  Mo.  208,  4  S. 
W.  739,   1  Am.   St.  Rep.  706. 

In  determining  the  question  of  the  con- 
tributory negligence  of  a  passenger 
alighting  from  a  street  car  on  the  com- 
pany's private  way,  the  fact  of  the  con- 
ductor stopping  the  car  for  the  passenger 
to  alight  must  be  considered.  Topp  v. 
United,  R.,  etc..  Elect.  Co.,  59  Atl.  52,  99 
Md.    630. 

91.  Stopping  in  obedience  to  signal. — 
jAIonroe  v.  United  R.  Co.,  154  Mo.  App. 
39,   133   S.   W.   645. 

A  passenger  on  a  street  car  has  a  right 


to  rely  upon  the  assurance  of  safety  im- 
plied from  an  invitation  to  alight  from 
the  car  at  a  point  where  it  was  stopped 
after  the  passenger  had  signified  his  de- 
sire to  alight.  Mobile,  etc.,  R.  Co.  v. 
Walsh,  40  So.  560,   146  Ala.  295. 

92.  In  an  action  to  recover  damages  on 
account  of  injuries  received  from  a  horse 
car,  it  was  held  that  the  plaintiff  was  not 
chargeable  with  any  fault  in  that  he  did 
not  prefer  the  request  to  the  conductor 
to  stop  the  cars,  instead  of  to  the  driver. 
Mulhado  v.  Brooklyn  City  R.  Co.,  30  N. 
Y.  370. 

93.  A  passenger  on  an  interurban  rail- 
way, who  pays  his  fare  and  informs  the 
conductor  at  the  time  of  his  destination, 
may  assume  that  the  carrier  will  dis- 
charge its  duty  and  stop  at  that  point 
without  further  notice  to  the  conductor, 
and  that  the  carrier  will  exercise  due 
care  in  stopping  the  car  at  the  point  of 
destination.  Indiana  Union  Tract.  Co.  v. 
Keiter,  93  N.  E.  982,  175  Ind.  268,  33  L. 
R.   A.,  'N".   S.,   1190. 

94.  Announcing  station. — Illinois  Cent. 
R.  Co.  V.  Dallas,  150  S.  W.  536,  150  Ky. 
442. 

In  an  action  against  a  railroad  com- 
pany, by  a  passenger  injured  in  alighting 
from  a  train,  the  fact  that  the  name  of  the 
station  was  not  announced,  and  that  the 
stop  was  very  brief,  and  similar  circum- 
stances, considered,  in  determining 
whether  the  passenger  was  negligent  in 
the  manner  of  alighting.  Dickens  v.  New 
York  Cent.  R.  Co.,  40  N.  Y.  23,  1  Abb. 
Dec.  504. 

95.  Using  means  afforded  for  alight- 
ing.— Crump  V.  Davis,  33  Ind.  App.  88, 
70  N.  E.  886;  Martin  v.  Second  Ave.  R. 
Co.,  3  App.  Div.  448,  38  N.  Y.  S.  330,  73 
N.  Y.   St.   Rep.  714. 

Though  a  passenger  is  bound  to  use 
ordinary  care  in  alighting,  an  instruction 
that  in  alighting  it  was  her  duty  to  take 
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Failing  to  Observe  Means  Afforded  for  Alighting. — Where  proper  facil- 
ities for  alighting  are  provided  and  a  passenger  fails  to  observe  them  or  fails 
to  use  them  under  circumstances  which  would  prompt  an  ordinary  prudent 
person  to  use  them,  he  is  precluded  from  recovery  for  injury  resulting  there- 
from.se 

Insufficient  Facilities. — Where  the  cars  are  stopped  at  a  station  for  pas- 
sengers to  leave,  and  some  facilities,  though  insufficient  ones,  for  alighting  are 
provided  by  the  company,  then,  although  the  passenger  is  injured  in  getting  off, 
when  he  would  have  escaped  injury  by  remaining,  he  may  recover;  provided 
there  was  not  an  apparent  danger  which  would  have  deterred  a  person  of  ordinary 
prudence  from  alighting.  The  company  has  no  right  to  require  the  passenger 
to  chose  between  going  on  to  another  station,  and  attempting  a  dangerous  mode 
of  descending.^' 

Injury  Avoidable  by  Care  on  Part  of  Carrier. — Even  where  a  passenger 
was  negligent  in  failing  to  use  the  appliances  provided  for  alighting,  he  can  still 
hold  the  carrier  responsible  for  injury  where  the  carrier  was  itself  guilty  of 
negligence  which  could  have  been  avoided  by  the  exercise  of  ordinary  care  on 
the  part  of  its  employees.^* 


hold  of  the  hand  rail  of  the  car  with  her 
right  hand  while  going  down  the  steps, 
and  to  retain  such  hold  while  descending 
from  the  last  step  to  the  ground,  is  prop- 
erly refused.  Werner  v.  Chicago,  etc.,  R. 
Co.,   81   N.  W.  416,  105  Wis.  300. 

As  safeguard  against  injury  from  sud- 
den movement. — It  is  not  negligence 
per  se  for  a  passenger  to  alight  from  a 
street  car  without  taking  hold  of  the  rail- 
ings to  guard  against  a  sudden  movement 
of  the  car.  Schaefer  v.  Central  Cross- 
town  R.  Co.,  61  N.  Y.  S.  806,  30  Misc. 
Rep.    114. 

Facing  rear  of  train. — ^Where  the  con- 
ductor of  a  street  railway  car  stops  the 
car  for  passengers  to  alight,  and  a  pas- 
senger, without  unreasonable  delay,  arise 
from  her  seat,  and,  while  in  the  act  of 
stepping  off,  the  car  is  negligently  put  in 
motion,  and  she  is  thrown  to  the  ground 
and  injured,  her  right  to  recover  is  not 
impaired  by  the  fact  that  she  may  have 
stepped  off  jsvith  her  back  to  the  front  of 
the  train  and  without  holding  to  the  car. 
Rouser  v.  Washington,  etc.,  R.  Co.,  13 
App.  D.  C.  320. 

Stepping  on  coupling. — The  act  of  a 
railroad  passenger  stepping  on  the  con- 
necting link  between  two  cars,  in  getting 
off  a  train,  after  it  has  stopped  at  a  sta- 
tion, is  not  per  se  negligence.  Johnson 
V.  Winona,  etc.,  R.  Co.,  11  JMinn.  296,  88 
Am.    Dec.    83. 

96.  Failure  to  observe  car  steps. — A 
passenger  on  a  car  which  should  have 
three  steps,  but  has  only  the  first  two,  is 
guilty  of  contributory  negligence  where 
he  steps  down,  without  looking,  while 
the  car  is  approaching  a  station,  to  where 
the  step  should  have  been.  Coburn  v. 
Philadelphia,  etc.,  R.  Co.,  48  Atl.  265,  198 
Pa.   436. 

Failure  to  notice  location  of  platform, 
— A  railroad  company  is  not  liable  to  a 
passenger  who  fell,  and  was  injured, 
while    stepping   from   the    second    step    at 


the  end  of  the  car  without  having  his 
hand  on  the  iron  railing,  and  without 
looking  for  the  platform,  where  the  third 
step  was  eight  inches  below  the  top  of 
the  platform  and  one  foot  seven  inches 
from  the  side,  and  the  second  step  was 
four  inches  below  the  top  and  two  feet 
two  inches  from  the  side.  Lafflin  v.  Buf- 
falo, etc.,  R.  Co.,  ]06  N.  Y.  136,  13  N.  E. 
599,  60  Am.   Rep.  433. 

97.  Insufficient  facilities. — Delamatyr 
V.   Milwaukee,   etc.,   R.   Co.,   24  Wis.   578. 

Jumping  from  high  step. — Where  the 
steps  of  a  car  were  so  high  that  passen- 
gers could  not  conveniently  alight  by 
stepping  down,  negligence  can  not  be  im- 
puted as  a  matter  of  law  to  a  passenger, 
who,  having  a  right  to  alight,  determined 
that  he  could  alight  with  greater  safety 
by  jumping  than  in  attempting  to  step 
down.  Truesdell  v.  Erie  R.  Co.,  99  N.  Y. 
S.,  694,  114  App.  Div.  34. 

In  an  action  by  a  passenger  for  injuries 
by  defendant's  failure  to  furnish  proper 
means  to  enable  plaintiff  to  alight  from 
the  car,  thereby  requiring  her  to  jump 
from  the  lowest  car  step,  there  was  testi- 
mony that  the  conductor  stood  on  the 
platform,  calling  out,  "All  off  for  W.!" 
that  plaintiff,  after  reaching  the  lowest 
step,  tried  to  step  off,  but  was  unable  to 
reach  the  ground,  which  was  from  two 
and  a  half  to  three  feet  lower  than  the 
step;  that  no  stool  was  placed  beside  the 
step  to  assist  her;  and  that  she  then 
jumped.  Held,  that  plaintiff  was  not,  as 
a  matter  of  law,  guilty  of  contributory 
negligence  in  jumping.  Brodie  v.  Caro- 
lina Mid.  R.  Co.,  46  S.  C.  203,  24  S.  E. 
180. 

98.  Injury  avoidable  by  care  on  part  of 
carrier. — In  an  action  for  damages  for 
injuries  resulting  to  plaintiff  by  being 
thrown  from  defendant's  street  car,  even 
if  plaintiff  was  negligent  in  failing  to 
avail  herself  of  the  appliances  in  the  car 
in    alighting,    defendants    was     guilty      of 
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§  2791,  Unnecessary  Exposure  to  Danger. — A  passenger  who  unneces- 
sarily exposes  himself  to  danger  while  alighting  from  a  train  is  guilty  of  con- 
tributory negligence,  though  he  does  not  know  of  the  dangers  to  which  he  is  ex- 
posed.^^ 

Alighting  to  Inquire  Reason  for  Delay. — Thus,  it  has  been  held  to  be 
negligence  for  a  passenger  to  alight  in  a  dange'rous  place  for  no  other  reason 
than  to  inquire  the  reason  for  a  delay.^  It  is  not,  however,  held  to  be  contribu- 
tory negligence  for  a  passenger  to  leave  a  train  except  in  cases  of  necessity. 
The  question  of  his  negligence  is  governed  entirely  by  his  exercise  or  failure 
to  exercise  reasonable  care  in  alighting.^ 

§§  2792-2795.  Place  of  Alighting.— See  post,  "Alighting  at  Place  Other 
than  Station  or  Platform,"  §§  2802-2806. 

§  2792.  Bight  to  Assume  Place  Safe. — A  passenger  on  a  street  car  has 
a  right,  when  the  car  stops  for  him  to  alight,  to  assume  that  the  car  has  been 
stopped  at  a  place  where  by  the  exercise  of  due  care  he  may  alight  in  safety,* 
and  he  is  not  required  to  inquire  of  the  carrier  or  its  agents  as  to  whether  the 
place  of  stopping  is  a  reasonably  safe  place  to  alight.* 

§  2793.  Duty  to  Look  before  Alighting. — Where  a  passenger,  injured 
while  alighting  from  a  street  car  in  consquence  of  the  distance  from  the  step 
of  the  car  to  the  street,  had  as  good  an  opportunity  as  the  carrier  or  its  servants 
to  observe  the  conditions  and  to  know  whether  the  conditions  were  dangerous 
in  an  attempt  to  alight,  the  passenger  was  guilty  of  contributory  negligence,  pre- 
cluding a  recovery,  the  law  requiring  a  person  to  use  his  own  faculties  so  as  to 
avoid  danger  if  he  can  reasonably  do  so ;  and  one  will  be  deemed  to  have  actually 
seen  what  he  could  have  seen,  had  he  looked.® 

New  Hampshire  Rule. — In  New  Hampshire  the  contrary  doctrine  is  fol- 
lowed.    There  it  is  held  that  the  right  to  assume  that  the  place  at  which  a  car 

negligence  where  it  permitted  the  car  to  where  he  is  a  stranger  has  a  right  to  pre- 

be    started    while    plaintiff   was    alighting,  sume  that  the  place  where  he  is  asked  to 

the   car   being   an   open   one,   so   that   the  alight    is    reasonably     safe.      Mensing     v. 

conductor,    in    the    exercise     of      ordinary  Michigan  Cent.  R.  Co.,  76  N.  W.  98,  117 

care,  could  have  seen  plaintiff  and  averted  Mich.   606. 

the  accident.  Cawfield  v.  Asheville  St.  A  passenger  who,  in  leaving  a  train  on 
R.  Co.,  Ill  N.  C.  597,  16  S.  E.  703.  a  clear  night,  falls  into  an  opening  seven- 
99.  Unnecessarily  exposing  oneself  to  teen  inches  wide  between  the  car  and  the 
danger. — Illinois  Cent.  R.  Co.  v.  David-  platform,  is  not  necessarily  guilty  of  con- 
son,  64  Fed.  301,  12  C.  C.  A.  118.  tributory    negligence     in      attempting     to 

1.  Where  there  was  a  space  of  but  four  leave  the  car  at  that  point.  Missouri 
feet  between  the  rear  ends  of  two  trains  Pac.  R.  Co.  v.  Long,  81  Tex.  253,  16  S. 
standing  on  the  same  track,  and  overdue  W.  1016,  26  Am.  St.  Rep.  811. 

to  start,  it  was  contributory  negligence  4.  A  plea  assuming  that  it  was  the  duty 
for-  a  passenger,  wishing  to  inquire  the  of  a  passenger  to  inquire  of  a  street  rail- 
reason  of  delay,  to  alight,  and  undertake  way  company  or  its  agent  as  to  whether 
to  pass  between  the  two  trains:  there  the  place  of  stopping  is  a  reasonably  safe 
being  an  opening  at  a  street  crossing  place  for  him  to  alight  was  properly 
fifty  yards  away,  and  the  station  being  overruled.  Montgomery  St.  R.  Co.  v. 
near  by  on  the  side  of  the  train  on  which  Mason,  33  So.  261,  133  Ala.  _508._ 
the  passenger  alighted.  Illinois  Cent.  R.  5.  Duty  to  look  before  alighting. — In- 
Co.  V.  Strauss,  22  So.  822,  75  Miss.  367.  dianapolis  Tract.,  etc.,   Co.  v.  Pressell,  77 

2.  An  instruction  based  on  the  assump-  N.  E.  357,  39  Ind.  App.  472. 

tion  that  a  passenger  in  a  car  standing  at  Stepping  in  open  gutter. — Where  apas- 

a  station  has  no  right  to  leave  the  car  ex-  senger    in    alighting    from    a    street    car, 

cept   in   case   of  necessity,   or    when     as-  without  looking  at  the  ground  where  she 

sisted  by  an  agent  of  the  company,  held  was  about  to  step,  put  down  her  foot,  and 

rightly    refused.      Texas,    etc..    R.    Co.    v.  let  go  of  the  car  before  her  foot  touched 

Mayer,  183  Fed.  575,  105  C.  C.  A.  646.  ground,  and  fell  into  a  gutter  which   ran 

3.  Right  to  assume  place  safe. — In-  by  the  side  of  the  road  and  was  eight 
diana  Union  Tract.  Co.  v.  lacobs,  78  N.  inches  deep,  she  could  not  recover  from 
E.  325,  167  Ind.  85.  the    street    car    company    for    her    injury. 

A  passenger  who  is  invited  by  the  .car-  Quinlan  v.  Kewton,  etc.,  St.  R.  Co.,  77 
rier   to   alight  from   a  car   in    a     locality       N.   E.  486,   191   Mass.  58. 
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stops  for  passengers  to  alight  is  complete  and  broad  enough  to  absolve  a  pas- 
senger from  contributory  negligence  because  of  a  failure  to  look  and  examine 
the  place  of  alighting.® 

§  2794.  Knowledge  of  Character  of  Place. — Where  a  passenger  is  fa- 
miliar with  the  conditions  at  the  place  of  stopping,  he  is  required  to  avail  himself 
of  such  knowledge  and  his  failure  to  do  so  will  charge  him  with  contributory 
negligenceJ  But  a  passenger  can  not  be  charged  with  more  than  reasonable 
care  in  avoiding  injury.^ 

Passenger  Selecting  Stopping  Place. — The  fact  that  a  passenger  selects 
the  place  to  stop  will  not  charge  him  with  contributory  negligence,  if  the  place 
was  not  necessarily  dangerous,  and  the  injury  was  caused  by  the  negligent 
manner  in  which  the  stop  was  made.® 


6.  New  Hampshire  rule. — An  instruc- 
tion that  it  was  plaintiff's  duty  to  use 
great  care  in  alighting  from  a  street  car, 
and  if  there  was  any  defect  at  the  place 
of  alighting  which  might  contribute  to 
her  injury,  and  by  looking  she  could 
have  discovered  such  defect,  but  neg- 
lected to  do  so,  and  the  neglect  to  look 
contributed  to  the  accident,  she  could  not 
recover,  was  properly  refused.  Bass  r: 
Concord  St.  Railway,  46  Atl.  1055,  70  N. 
H.  170. 

An  instruction  that  a  passenger  on  a 
street  car  has  no  right  to  expect  that  the 
street  where  she  ahghts  shall  be  in  a 
safe  condition,  and  that  if  plaintiff 
alighted  without  looking  to  see  where  she 
was  stepping,  and  was  injured  thereby, 
she  was  guilty  of  such  negligence  as 
would  prevent  her  recovery,  was  prop- 
erly refused.  Bass  v.  Concord  St.  Rail- 
way, 46  Atl.  1056,  70  N.  H.  170. 

An  instruction  that  the  defendant  had 
a  right  to  presume  that  plaintiff,  in  alight- 
ing from  a  car  in  broad  daylight,  would 
notice  any  defect  in  a  street,  which  was 
open  to  ordinary  view,  at  the  place  where 
she  stepped  from  the  car,  was  properly 
refused.  Bass  v.  Concord  St.  Railway,  46 
Atl.  1056,  70  N.  H.  170. 

An  instruction  that  if  the  plaintiff,  in 
alighting  from  a  street  car  in  broad  day- 
light, in  full  possession  of  her  sense  of 
sight,  did  so  without  looking  to  the 
ground,  or  using  any  means  of  seeing 
where  she  was  stepping  or  the  distance 
to  the  ground,  she  was  guilty  of  such 
negligence  that  she  can  not  recover  for 
an  injury  sustained  in  alighting,  was 
properly  refused.  Bass  v.  Concord  St. 
Railway,  46  Atl.  1056,  70  N.  H.  170. 

Encumbered  passenger. — An  instruc- 
tion that  the  plaintiff,  being  incumbered 
with  bunches  of  flowers  and  her  wraps, 
was  under  greater  obligations  to  look 
where  she  was  about  to  step  than  she 
would  have  been  if  she  had  the  free  use 
of  her  person,  was  properly  refused.  Bass 
V.  Concord  St.  Railway,  46  Atl.  1056,  70 
N.  H.  170.  See  post,  "Children  and  Oth- 
ers under  Disability,"  §§   2796-2797. 

7.  Knowledge  of  character  of  place.^ 
It  is  the  duty  of  a  passenger  to  exercise 


reasonable  care  in  alighting  from  a  car, 
and  a  passenger  familiar  with  the  railway, 
its  stopping  places,  and  the  operation  of 
the  cars  is  bound  to  avail  himself  of  such 
knowledge.  Benson  v.  Wilmington  City 
R.  Co.,  1  Boyfe's  (24  Del.)  203,  75  Atl. 
793. 

It  is  the  duty  of  a  passenger  in  alight- 
ing from  a  train  to  exercise  the  care  and 
caution  of  a  reasonably  prudent  person, 
with  the  knowledge  possessed  by  him 
regarding  the  place  and  circumstances. 
Truesdell  v.  Erie  R.  Co.,  99  N.  Y.  S.  694, 
114  App.  Div.  34. 

Though  a  street  car  passenger  knew  the 
unsafe  condition  of  the  street  in  which 
she  was  injured  while  alighting  from  a 
car  at  night,  she  had  the  right  to  expect 
that  the  company  having  the  same  knowl- 
edge, would  perform  its  duty  in  so 
stopping  the  car  as  to  provide  her  with 
a  safe  place  for  alighting.  Murray  v. 
Seattle  Elect.  Co.,  97  Pac.  458,  50  Wash. 
444. 

8.  Plaintiff,  after  leaving  defendant's 
street  car,  had  to  cross  some  rails  which 
defendant  had  placed  along  the  street 
while  repairing  the  track.  She  stepped 
on  one  of  the  rails,  and  it  tilted  and  threw 
her  down.  In  an  action  for  the  injuries 
so  caused,  defendant  requested  a  charge 
that  "plaintiff  saw  the  rails,  and  after 
looking  at  them  decided  that  they  were 
safe  for  her  to  step  upon,  and  for  her 
error  of  judgment  defendant  is  not  li- 
able." Held,  that  the  effect  of  such  re- 
quest was  to  charge  plaintiff  with  more 
than  reasonable  care  in  avoiding  injury. 
Wells  V.  Steinway  R.  Co.,  45  N.  Y.  S. 
864,  18  App.   Div.  180. 

9.  Where  plaintiff  employed  a  transfer 
company  to  convey  her  in  a  cab  to  a  sta- 
tion, and  the  place  where  she  directed  the 
coupe  driver  to  stop  was  not  necessarily 
dangerous,  the  fact  that  the  driver,  in 
stopping  at  the  place,  stopped  so  near  a 
curve  in  a  street  car  track  that  the  cab 
was  overturned  on  being  struck  by  the 
rear  of  a  street  car  while  rounding  the 
curve,  did  not  sustain  a  charge  of  con- 
tributory negligence  against  plaintiff. 
Frank  Bird  Transfer  Co.  v.  Krug,  65  N. 
E.   309,  30  Ind.  App.  602. 


§§  2795-2796 
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§  2795.  Customary  Stopping  Place. — A  passenger  is  within  his  legal 
rights  in  attempting  to  alight  from  a  car  which  has  come  to  a  full  stop  at  a  point 
where  the  cars  of  the  carrier  were  accustomed  to  stop.^*^  Thus,  it  has  been  held 
that  to  attempt  to  pass  through  an  elevator  door  opened  by  the  conductor  with- 
out stopping  to  look  or  listen  is  not,  as  a  matter  of  law,  contributory  negli- 
gence.^^ 

Unaccustomed  Stopping  Place. — But  where  the  stop  is  at  a  place  not 
regularly  used  for  the  reception  and  discharge  of  passengers,  a  passenger  is  not 
entitled  to  assume  that  the  place  is  provided  with  all  the  customary  means  and 
safeguards  for  alighting.i^ 

§§  2796-2797.  Children  and  Others  under  Disability— §  2796.  In 
General. — A  passenger  seeking  to  alight  from  a  conveyance  of  a  carrier  when 
incumbered  with  bundles  or  parcels  or  hindered  by  age,  sex  or  physical  condi- 
tion so  as  to  interfere  with  or  impede  locomotion,  should  exercise  a  degree  of 
care  commensurate  with  the  situation  and  surroundings. ^^ 


10.  Customary  stopping  place. — Chi- 
cago City  R.  Co.  V.  Lowitz,  119  111.  App. 
360,  judgment  affirmed  iiT  75  N.  E.  755, 
218    III.    24. 

11.  Leaving  elevator. — Plaintiff  entered 
defendant's  elevator  on  tfie.  eigfith  floor, 
desiring  to  go  to  tlie  ground  floor,  and 
knowing  it  to  be  the  custom,  when  a  pas- 
senger wished  to  get  off  at  an  interme- 
diate floor,  to  notify  the  conductor.  On 
reaching  tlie  second  floor,  the  elevator 
stopped,  and  plaintiff,  under  the  impres- 
sion that  it  was  the  ground  floor,  started 
to  leave  without  speaking  to  the  con- 
ductor, who  started  the  elevator  before 
closing  the  door,  and  plaintiff  was  in- 
jured. Held,  that  it  was  not  error  to 
submit  to  the  jury  the  questions  of  or- 
dinary care  and  negligence  at  the  time 
plaintiff  was  leaving  the  elevator,  with- 
out consideration  of  his  mistake,  as  he 
had  a  right  to  alight  at  any  of  the  usual 
stopping  places.  Judgment  98  111.  App. 
189,  afBrmed  in  Chicago  Exch.  Bldg.  Co. 
V.  iNelson,  64  N.  E.  369,  197  111    334. 

12.  Unaccustomed  stopping  place.— At 
a  mere  way  or  flag  station,  where  trains 
do  not  regularly  stop  for  the  reception 
and  discharge  of  passengers,  but  only 
when  they  are  flagged,  or  to  discharge  a 
special  passenger,  a  passenger  is  not  en- 
titled to  expect  or  rely  on  the  company's 
having  furnished  a  platform  or  other  con- 
venient place  for  the  reception  and  dis- 
charge of  passengers.  Cincinnati,  etc.,  R. 
Co.  V.  Peters,  80  Ind.  168. 

13.  Children  and  others  under  dis- 
ability.—Chicago  &  A.  R.  Co.  •;;.  Noble, 
132  111.  App.  400.  See  ante,  "Care  Re- 
quired of  Children  and  Others  under  Dis- 
ability,"    §§     2696-2699.  . 

Woman  sixty-five  years  of  age,  weigh- 
ing 170  pounds. — In  an  action  by  a  woman 
in  good  health,  sixty-five  years  old  and 
weighing  170  pounds,  to  recover  dam- 
ages for  personal  injuries  occasioned  by 
the  starting  of  a  train  while  she  was  in 
the  act  of  alighting,  the  jury  may  take 
into  consideration  the  "age,  sex,^  and 
physical  condition"  of  the  plaintiff'  in  de- 


termining whether  she  exercised  ordinary 
care  and  diligence  at  the  time  of  the  ac- 
cident. Hickman  v.  Missouri  Pac.  R.  Co., 
91    Mo.  433,  4  S.  W.  127. 

■Woman  with  baggage  injured  by  sud- 
den starting. — ^Plaintiff,  a  woman  fifty- 
five  years  of  age,  and  her  daughter,  pas- 
sengers on  defendant's  train,  on  its  ar- 
rival at  their  station  opened  the  car  door 
with  difficulty,  and  stepped  on  the  plat- 
form, plaintiff  preceding  her  daughter. 
She  was  a  little  dizzy  from  riding,  and 
carried  a  large  bundle.  The  daughter 
proposed  to  help  plaintiff  off,  but  this  the 
latter  declined,  and,  no  employee  of  de- 
fendant being  near  to  assist  her,  was 
alighting  from  the  steps,  when  the  train 
was  started,  and  she  was  thrown  to  the 
ground  and  injured.  Held  that,  on  the 
questions  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  in  an 
action  for  the  injuries  received  by  her,  a 
verdict  for  plaintiff  should  be  sustained. 
Vredenburgh  v.  New  York,  etc.,  R.  Co.,  58 
Hun  607,  12  N.  Y.  S.  18,  34  W.  Y.  St.  Rep. 
953. 

A  woman  injured  in  leaving  a  train  by 
reason  of  its  suddenly  starting  could  not 
be  regarded  as  guilty  of  contributory  neg- 
ligence merely  because  she  carried  with 
her  a  grip  weighing  perhaps  sixty  pounds^ 
there  being  no  evidence  that  she  was  not 
in  good  health,  and  of  sufficient  strength 
to  carry  it  as  far  as  the  platform.  Chi- 
cago, etc.,  R.  Co.  V.  Armes,  74  S.  W.  77, 
32  Tex.   Civ.   App.   32. 

Wearing  unusually  long  dress. — A  pas- 
senger injured  by  her  dress  catching  on 
the  plunger  of  a  street  car  as  she  alights, 
and  by  the  car  starting  up  while  it  is  so 
caught,  is  not  guilty  of  contributory  neg- 
ligence, as  matter  of  law,  because  wear- 
ing a  dress  so  long  as  to  be  more  than 
likely  to  catch  on  any  appliance  extend- 
ing above  the  platform.  Judgment  67  N. 
Y.  S.  185,  55  App.  Div.  143,  affirmed  in 
Smith  v.  Kingston  City  R.  Co.,  62  N.  E. 
1100,  169  N.  Y.  616. 

Plaintiff's  dress,  when  she  Vi^as  leaving 
a  street  car  in  the  usual  manner,   caught 
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CONTRIBUTORY    NEGIvIGENCE. 


§§  2797-2798 


§  2797.  Intoxicated  Passengers.— Where  a  passenger  is  injured  while 
attempting  to  alight  from  a  car,  the  fact  that  he  was  intoxicated  does  not  m 
itself  charge  him  with  contributory  negligence  which  would  constitute  a  de- 
fense.14  It  is  merely  a  circumstance  to  be  considered  in  determining  whether 
such  intoxication  contributed  to  the  injury.  If  he  was  under  the  influence  of 
liquor  to  such  an  extent  that  it  hindered  or  delayed  him  in  getting  off,  or  in- 
fluenced his  judgment  in  getting  off,  and  his  being  under  the  influence  of  liquor 
contributed  to  his  injury,  he  can  not  recover."  Thus,  where  a  street  railway 
passenger  is  injured  by  the  sudden  starting  of  the  car  while  he  is  attempting  to 
alight,  that  he  may  have  been  intoxicated  is  no  bar  to  a  recovery;  but  his  con- 
dition would  only  be  a  circumstance  touching  his  knowledge  as  to  whether  the 
car  had  stopped  before  he  attempted  to  alight. i" 

§  2798.  Alighting  from  Train  in  Emergency. — See  post,  "Acts  in  Emer- 
gencies," §  2819.  Where  a  passenger  induced  to  alight  in  order  to  escape 
from  peril,  caused  by  the  misconduct  or  negligence  of  the  carrier,  or  by  a  rea- 
sonable apprehension  of  such  peril,  he  can  not  be  charged  with  such  negligence 
on  the  ground  of  error  of  judgment,  such  as  to  bar  his  recovery.!'^ 


in  the  sheet  iron  covering  of  the  car 
wheel  projecting  above  the  floor,  which 
had  been  unscrewed,  throwing  her  for- 
ward to  the  ground.  It  was  shown  that 
the  defect  in  question  was  known  to  the 
person  in  charge  of  the  car.  Held,  that 
the  question  whether  the  defect  was  the 
cause  of  plaintiff's  injury  was  properly- 
submitted  to  the  jury,  and  their  verdict 
for  the  plaintiff  justified  by  the  evidence, 
and  that  there  was  no  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  Chase 
V.  Jamestown  St.  R.  Co.,  60  Hun  583,  15 
N.  Y.  S.  35,  38  N.  _Y.  St.  Rep.  954. 

Wearing  hoop  skirt. — Plaintiff,  a  woman, 
with  a  child  in  her  arms,  while  alighting 
from  one  of  defendants'  cars,  caught  upon 
a  nail  projecting  from  the  car  platform 
a  steel  hoop  of  a  hoop  skirt  which  she 
wore  as  part  of  her  clothing,  and  was 
thereby  thrown  upon  the  ground,  and 
dragged  some  distance  over  the  pave- 
ment, before  the  car  was  stopped,  and 
seriously  frightened  and  injured.  Held, 
that  there  was  no  contributive  negli- 
gence; that  if  hoop  skirts  are  worn  by 
such  passengers  as  the  railroad  company 
were  in  the  habit  of  conveying,  the  de- 
fendants were  bound  to  provide  for  the 
safety  of  the  passengers  wearing  that 
kind  of  a  garment  with  as  much  care  and 
caution  as  prudent  and  cautious  persons 
would  be  bound  to  exercise.  Poulin  v. 
Broadway,  etc.,  R.  Co.,  34  N.  Y.  Super. 
Ct.   296,  affirmed  in  61   N.   Y.   621. 

Failing  to  inform  carrier  of  disability. 
— Plaintiff,  a  passenger,  was  carried  be- 
yond her  station,  when  the  conductor  di- 
rected her  to  step  out  on  a  flat  car  and 
she  was  taken  back  by  that  means.  On 
arriving  at  the  station,  the  switchman  in 
charge  assured  plaintifif  that  there  was  no 
means  of  alighting  except  for  her  to 
jump,  and  assisted  her  to  the  ground.  As 
a  result  of  her  thus  alighting,  plaintifif 
suffered  a  miscarriage.  Held,  that  she 
was  not  guilty  of  contributory  negli- 
gence in  not  informing  the  switchman  of 


her  condition.  West  v.  St.  Louis,  etc.,  R, 
Co.,    86    S.    W.    140,    187    Mo.    351. 

Female  passenger  with  injured  ankle 
failing  to  ask  assistance. — ^Where  a  pas- 
senger, in  alighting  from  a  car,  did  not 
ask  for  assistance,  though  having  an  op- 
portunity, nor  inform  the  servants  in 
charge  of  the  train  of  the  weakness  of 
her  ankle,  nor  look  to  see  whether  there 
was  a  portable  step,  and  what  was  the 
distance  from  the  step  to  the  platform, 
she  was  negligent,  precluding  recovery 
for  an  injury  to  her  ankle.  Young  v, 
Missouri  Pac.  R.  Co.,  93   Mo.  App.  267. 

Children. — In  alighting  from  a  street 
car,  a  child  of  eight  years  old  can  only  be 
held  to  a  reasonable  degree  of  care  ac- 
cording to  her  years.  Muehlhausen  v.  St, 
Louis  R.   Co.,   91  Mo.  333,  3  S.  W.  315. 

14.  Intoxicated  passengers. — Kansas, 
etc.,  R.  Co.  V.  Davis,  83  Ark.  217,  103 
S.  W.  603;  Louisville,  etc.,  R.  Co.  v.  Dea- 
son,  96   S.  W.  1115,  29  Ky.  L.   Rep.   1259, 

15.  Strand  v.  Chicago,  etc.,  R.  Co.,  67 
Mich.    380,    34    N.    VV.    712. 

16.  Rangenier  v.  Seattle  Elect.  Co.,  100 
Pac.   843,   52   Wash.   401. 

17.  Alighting  from  train  in  emergency, 
• — Where  a  carrier's  negligence  in  start- 
ing a  car  places  an  alighting  womarj 
passenger  in  a  position  of  danger,  it  can 
not  complain  of  her  contributory  negli- 
gence on  the  ground  of  her  error  of 
judgment  in  the  emergency  in  retaining 
hold  of  a  child  accompanying  her,  who 
was  upon  the  car,  instead  of  letting  go 
of  the  child,  and  taking  hold  of  the  car, 
Montgomery  v.  Colorado  Springs,  etc., 
R.   Co.,   114  Pac.   659,   50   Colo.   210. 

To  avoid  apparent  collision. — Where 
the  negligence  of  a  street  car  driver  in 
driving  onto  a  railroad  crossing  without 
stopping  to  look  for  trains  seemed  about 
to  result  in  a  collision,  and  a  passenger, 
in  endeavoring  to  escape  from  the  car, 
was  injured  by  a  fall,  the  driver's  negli- 
gence was  the.  proximate  cause  of  the  in- 
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§  2799.  Negligence  as  to  Incidental  Dangers. — Ordinarily  a  passenger 
in  alighting  is  not  required  to  observe  the  surroundings  in  order  to  avoid  dan- 
gers incidental  to  and  not  closely  associated  with  the  act  of  alighting.  Unless 
the  existence  of  such  dangers  are  open  and  obvious  he  can  not  be  held  to  be 
guilty  of  contributory  negligence  in  failing  to  avoid  them.^^ 

§§  2800-2801.  Preparing  to  Leave  Conveyance  before  It  Stops — § 
2800.  Standing  in  Aisle  or  Seat. — A  passenger  on  a  street  car  or  train  who, 
on  being  notified  that  the  car  is  approaching  his  destination,  gets  up,  and  goes 
to  the  door  of  the  car,  while  it  is  in  motion,  so  as  to  be  ready  to  alight, 
is  not  necessarily  negligent  provided  he  uses  due  prudence  and  avails  himself  of 
his  knowledge  of  the  operation  of  the  cars.^® 


jury.  Selma  St.,  etc.,  R.  Co.  v.  Owen,  .31 
So.    598,    133    Ala.    420. 

Leaving  elevator  to  avoid  effect  of  con- 
ductor's negligence. — Where  a  passenger 
in  an  elevator  is  caught  in  the  door,  and 
the  elevator  raised  above  the  floor,  and 
then,  through  the  negligence  of  the 
operator,  lowered  in  such  a  manner  as 
to  injure  the  passenger,  his  negligence  in 
attempting  to  alight  is  no  defense. 
Luckel  V.  Century  Bldg.  Co.,  177  Mo.  608, 
76   S.   W.   1035. 

18.  Shooting  by  fellow  passengers. — A 
passenger  was  guilty  of  contributory  neg- 
ligence barring  recovery  for  injury  on 
being  shot  on  alighting  by  one  fellow 
passenger  attempting  to  shoot  another, 
if  he  left  the  car  while  the  pistol  was 
pointed  toward  the  platform,  and  the 
danger  was  as  obvious  to  him  as  to  the 
carrier.  Penny  v.  Atlantic,  etc.,  R.  Co., 
69  S.  E.  238,  153  N.  C.  296,  32  L.  R.  A., 
N.    S.,    1209. 

Warning  carrier's  servants  of  impend- 
ing collision. — On  a  suit  for  injury  to  a 
passenger  caused  by  cars  colliding  while 
she  was  alighting,  a  plea  that  the  motor- 
man  of  the  colliding  car  was  engrossed 
in  his  personal  afifairs  and  became  ex- 
cited at  the  presence  of  the  other  car,  but 
not  stating  why  he  became  excited  or 
whether  he  perceived  the  car  sufficiently 
far  away  to  have  stopped  his  car,  that  the 
passenger's  husband  was  standing  on  the 
ground  to  assist  her  to  alight  and  saw 
the  car  in  ample  time  to  have  given  an 
alarm  and  caused  the  on  coming  car  to 
stop  or  the  other  car  to  move  on,  but 
took  no  steps  to  prevent  the  collision, 
and  that  the  employees  on  the  standing 
car  failed  to  observe  the  approach  of  the 
other  car  because  engaged  in  assisting 
alighting  passengers,  is  insufficient  to 
show  contributory  negligence  of  the  hus- 
band imputable  to  the  wife.  Easier  v. 
Sacramento,  etc..  Elect.  Co.,  Ill  Pac.  530, 
158  Cal.  514,  31  L.  R.  A.,  N.  S.,  559. 

Walking  over  trestle  after  being  put 
off  wrong  train. — Where  a  passenger  was 
informed  by  a  brakeman  that  he  was  on 
the  right  train  but,  after  going  a  few  hun- 
dred yards,  was  put  off  by  the  conductor 
as  being  on  the  wrong  train,  and  in  try- 
ing to  walk  back  on  the  railway  track  he 
fell   through    trestle   work,    he    was     not 


guilty  of  contributory  negligence.  Hous- 
ton, etc.,   R.  Co.  V.  Devainy,   63  Tex.  172. 

Returniijg  by  vehicle  after  being  car- 
ried past  station. — The  act  of  a  passenger 
who  was  carried  past  her  destination'  in 
riding  back  in  an  open  hack  was  not,  as 
a  matter  of  law,  a  failure  to  use  such  or- 
dinary prudence  as  would  preclude  her 
recovery  for  injuries  sustained  thereby 
from  exposure  to  the  weather.  St.  Louis, 
etc.,  R.  Co.  V.  Ricketts,  96  Tex.  68,  70  S. 
W.   315. 

Where  the  next  train  was  not  due  un- 
til the  next  evening-,  and  the  passenger 
was  a  stranger  in  the  little  place  at  which 
she  got  off,  and  did  not  know  the  condi- 
tions as  to  hotels  and  boarding  houses, 
but  was  dressed  in  winter  wear,  and 
wore  a  shoulder  cape,  making  the  trip  by 
buggy  was  not  negligence  per  se.  St. 
Louis,  etc.,  R.  Co.  v.  Foster,  103  S.  W. 
194,  46  Tex.  Civ.  App.  517. 

19.  Standing  in  aisle  or  seat. — Babcock 
V.  Los  Angeles  Tract.  Co.,  128  Cal.  173, 
60  Pac.  780;  Freeman  v.  Wilmington, 
etc..  Tract.  Co.  (Del.),  80  Atl.  1001; 
Chesapeake,  etc.,  R.  Co.  v.  Topping,  78  S. 
W.  135,  25  Ky.  L.  Rep.  1390;  Consoli- 
dated Tract.  Co.  v.  Thalheimer,  59  N.  J. 
L.   474,   37   Atl.   132. 

Where  a  passenger  on  a  street  car  no- 
tified the  servants  in  charge  of  the  car  to 
stop  at  a  crossing,  and  the  car  as  it  ap- 
proached the  crossing  slackened  its  speed 
as  if  to  stop,  the  passenger,  in  leaving 
his  seat  and  proceeding  to  the  door  for 
the  purpose  of  alighting  when  the  car 
came  to  a  stop,  was  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law, 
precluding  a  recovery  for  injuries  re- 
ceived by  reason  of  the  sudden  jerking  of 
the  car  occasioned  by  the  sudden  turn- 
ing on  of  the  electric  current.  Griffin  v. 
Pacific  Elect.  R.  Co.,  82  Pac.  1084,  1  Cal. 
App.    678. 

It  is  not  negligence  per  se  to  rise  from 
a  seat  and  step  to  the  side  of  a  slowly 
moving  open  car  which  is  coming  to  a 
stop,  for  the  purpose  of  getting  on  the 
runboard  to  alight  when  the  car  does 
stop.  Davis  V.  Camden,  etc.,  R.  Co.,  63 
Atl.   843,  73   N.  J.   L.   415. 

Leaving  seat  to  ascertain  if  train  was 
approaching  station. — The  facts  that  a 
passenger  had  spent  a  portion  of  the 
afternoon   and   most   of   the    evening     in 
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§§  2800-2801 


Passengers  on  Freight  Trains. — Passengers  riding  on  freight  trains,  who 
are  familiar  with  the  operation  of  such  trains  may  be  found  guilty  of  contribu- 
tory negligence  in  getting  up  and  slowly  leaving  their  seats  before  the  train 
stops.^"  Particularly  would  this  be  true,  where  the  passenger  knew  of  rules 
and  notices  warning  passengers  to  remain  seated  until  the  train  stopped. ^^ 

§  2801.  Going  on  Platform  or  Steps  before  Trains  Stops. — Ordinarily, 
it  is  not,  as  a  matter  of  law,  contributory  negligence  for  a  passenger,  when  a 
car  is  slowing  up  to  allow  him  to  alight,  to  make  preparations  to  leave  by  ar- 
ranging his  baggage  and  going  out  upon  the  platform  or  steps  before  the  car 
has  actually  stopped.--  Whether  he  was  guilty  of  contributory  negligence  must 
depend  upon  the  conditions  and  circumstances  surrounding  each  particular, 
case. 23 


saloons;  that  shortly  after  takhig  his  seat 
near  the  rear  of  the  smoking  car  he  fell 
asleep,  and  so  remained  till  the  train 
reached  the  curve  at  a  street;  that  he 
then,  on  waking  up  and  hearing  the  call 
"B.  next,"  started  towards  the  door  to 
ascertain  whether  the  train,  which  was 
slackening  speed,  had  reached,  or  was  ap- 
proaching, the  B.  station,  whereupon  the 
train  started  ahead  with  the  motion 
usual  on  the  release  of  the  brakes,  and 
he  was  thrown  through  the  open  door, 
onto  the  platform  and  thence  to  the 
ground,  do  not  as  a  matter  of  law  estab- 
lish negligence  contributory  to  the  in- 
juries caused  by  carrier's  negligence  in 
leaving  wholly  unprotected,  by  gate  or 
warning,  the  platform  liable  to  be  used 
ty  passengers,  while  the  train  was  in 
motion.  Hoyt  v.  New  York,  etc.,  R.  Co., 
63   Atl.   393,   78    Conn.   709. 

Standing  without  support. — In  an  ac- 
tion by  a  passenger  against  a  street  rail- 
way company  to  recover  damages  for 
personal  injuries,  plaintiff  held  guilty  of 
contributory  negligence,  where  she  arose, 
and,  after  signaling  the  conductor  to 
stop,  remained  standing  without  any  sup- 
port, and  was  thrown  by  the  stopping  of 
the  car.  Bendon  v.  Union  Tract.  Co.,  36 
Pa.   Super.   Ct.   539. 

20.  Passengers  on  freight  trains. — A 
passenger  riding  on  a  freight  train,  who 
was  familiar  with  the  operations  of  such 
trains,  was  guilty  of  contributory  neg- 
ligence in  preparing  to  leave  the  car  as 
soon  as  the  train  had  made  its  first  stop 
at  his  destination,  and  before  it  had 
come  to  a  full  stop,  and  without  waiting 
ji  sufficient  length  of  time  to  justify'  the 
inference  that  the  stop  was  final.  Young 
V.  Alissouri  Pac.  R.  Co.  (Mo.  App.),  S4 
S.  W.  175,  affirmed  in  88  S.  W.  767,  113 
Mo._  App.   636. 

Riding  on  steps. — A  passenger  who  was 
asleep  in  the  caboose  when  his  station 
was  reached,  being  told  by  the  conductor 
shortly  after  passing  it,  if  he  wanted  to 
get  off,  to  get  off  quickly,  took  his  stand 
on  the  steps,  ready  to  get  off  if  the  train 
stopped,  and  while  standing  there  was 
thrown  off  by  a  sudden  jerk  in  taking  up 
the   "slack"   of   the   train.     Held,   that  he 
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was  guilty  of  contributory  negligence. 
Lindsay  v.  Chicago,  etc.,  R.  Co.,  64  Iowa 
407,  30  iN'.  W.  737. 

21.  A  passenger  on  the  caboose  of  a 
local  freight,  whose  injury  is  contributed 
to  by  his  getting  up  before  the  train 
stops,  may  be  found  guilty  of  contribu- 
tory negligence  in  so  doing  after  warn- 
ing, though  he  did  not  hear  the  con- 
ductor tell  the  passengers,  after  the  train 
began  to  slow  up,  to  keep  their  seats  till 
the  station  was  reached;  there  having 
been  a  notice  in  the  car,  headed  in  large 
capital  letters,  "Warning!  Notice!  Dan- 
ger!" which  forbade  passengers  to  stand 
up  while  the  train  was  in  motion,  and  he 
having  previously  frequently  ridden  on 
local  freight  trains,  and  known  that 
similar  warnings  were  posted  in  them. 
Abelson  v.  St.  Louis,  etc.,  R.  Co.,  105  S. 
W.  81,  84  Ark.  181. 

22.  Going  on  platform  or  steps  before 
train  stops. — Birmingham  R.,  etc.,  Co.  v. 
Barrett  (Ala.),  60  So.  263;  Birmingham 
R.,  etc.,  Co.  V.  James,  131  Ala.  130,  25 
So.  847;  Watkins  v.  Birmingham,  R.,  etc., 
Co.,  130  Ala.  147,  34  So.  392,  43  L.  R.  A. 
297;  Washington,  etc.,  R.  Co.  v.  Chap- 
man, 26  App.  D.  C.  472;  Pim  v.  St.  Louis 
Transit  Co.,  108  Mo.  App.  713,  84  S.  W. 
155;  Holland  v.  Metropolitan  St.  R.  Co., 
157  Mo.  App.  476,  137  S.  W.  995.  See 
ante,   "Riding  on  Platform,"  §§  2743-3756. 

Where  a  passenger  on  a  street  car, 
after  signaling  for  a  stop,  went  to  the 
platform  to  alight  when  the  car  which 
was  slowing  down,  stopped,  she  was  not 
guilty  of  negligence  for  the  car  company 
permitted  persons  to  ride  on  platforms 
and  in  the  aisles,  and  for  the  further  rea- 
son that,  if  passengers  were  not  ready  to 
alight  when  cars  were  stopped,  traffic 
would  be  delayed.  Anderson  v.  Metro- 
politan St.  R.  Co.,  141  S.  W.  461,  159  Mo. 
App.   449. 

23.  Sudden  jerking  of  car.— If  a  con- 
ductor of  a  street  car  negligently  fails  to 
observe  whether  a  passenger  has  alighted, 
or,  knowing  that  he  has  not,  negligently 
starts  the  car  with  a  sudden  jerk,  in  con- 
sequence whereof  the  passenger  is 
thrown  from  the  step,  and  injured,  such 
negligence    as    might   be    imputed    to    the 
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Where  Danger  is  Obvious. — A  passenger  leaving  his  seat  when  he  must 
know  that  it  would  be  highly  dangerous  to  attempt  to  alight,  as  when  the  train 


passenger  in  being  upon  the  step  at  all 
can  not  be  properly  considered  as  con- 
tributory negligence.  Washington,  etc., 
R.  Co.  V.  Harmon,  147  U.  S.  571,  13  S. 
Ct.   557,   37   L.   Ed.   284. 

After  trainmen  calling  "all  off." — For  a 
passenger  to  leave  a  car  and  take  a  po- 
sition on  the  platform  steps  preparatory 
to  alighting  while  the  car  is  still  in  mo- 
tion, is  not  negligence  per  se;  a  trainman, 
just  after  announcing  the  near  approach 
to  H.,  having  called,  "All  out  for  H." 
Southern  R.  Co.  v.  Roebuck,  31  So.  611, 
133  Ala.  412. 

When  car  one  block  from  stop. — The 
fact  that  a  passenger  on  a  street  car,  in- 
stead of  waiting  until  the  car  reached  its 
stopping  place,  in  anticipation  of  alight- 
ing, left  his  seat,  and  took  a  position 
standing  upon  the  rear  platform,  while 
the  car  was  a  block  distant  from  the 
point  of  his  destination,  does  not,  per  se, 
make  him  negligent.  North  Chicago  St. 
R.  Co.  V.  Baur,  79  111.  App.  121,  affirmed 
in  53  N.  E.  568,  179  111.  136,  45  L.  R.  A. 
108. 

Riding  on  steps. — A  railway  passenger, 
after  the  name  of  the  station  was  called, 
went  to  the  platform  while  the  train  was 
slacking  up,  and  asked  the  conductor  if  it 
would  stop  there  for  water.  The  con- 
ductor said  it  would.  The  passenger 
then  got  upon  the  lower  step  of  the  plat- 
form, and  when  the  train  stopped  at  the 
usual  landing  place  tried  to  step  off;  but 
immediately,  and  without  any  notice  or 
signal,  the  train  started  with  a  jerk,  and 
drew  up  at  the  water  tank,  a  few  feet 
further  on,  throwing  the  passenger  to  the 
ground,  and  severely  injuring  him.  Held, 
that  he  had  a  right  of  action  against  the 
railway  company,  his  conduct  in  going 
on  the  platform  before  the  train  stopped 
not  being  proximately  connected  with 
the  injury.  Wood  v.  Lake  Shore,  etc., 
R.  Co.,  49  Mich.  370,  13  N.  W.  779. 

Riding  on  footboard  of  street  car. — A 
passenger  on  a  cable  car  notified  the 
gripman  of  his  intention  to  get  off  at  a 
crossing,  and  preparatory  to  doing  so 
stepped  on  a  footboard  running  along- 
side the  car  on  which  persons  getting  off 
the  car  were  obliged  to  step.  The  mo- 
torman  failed  to  stop  at  the  crossing,  and 
stated  he  would  let  the  passenger  off  at 
the  next  crossing,  and  thereupon  the 
pasenger  remained  standing  on  the  foot- 
board, though  there  were  empty  seats 
in  the  car,  and,  before  reaching  the  next 
street,  he  was  killed  by  the  car  colliding 
with  a  wagon  on  the  track.  Held,  that 
the  passenger  was  not  guilty  of  contribu- 
tory negligence  in  remaining  on  the  foot- 
board while  the  car  was  going  to  the 
next  crossing,  the  position  not  having 
been  voluntarily  assumed  by  him.  Swee- 
ney V.  Kansas  City  Cable  R.  Co.,  51  S.  W. 
682,   150  Mo.   385. 


Knowledge  of    obstruction    on  track. — 

Nor  was  he  guilty  of  contributory  negli- 
gence in  that  he  saw  the  obstruction 
which  caused  the  injury  on  the  track 
ahead  of  the  car  in  time  to  have  stepped 
back  into  his  seat,  and  failed  to  do  so,  as 
he  had  a  right  to  assume  that  he  would 
be  carried  safely,  and  that  the  gripman 
would  see  the  obstruction  in  time  to  pre- 
vent a  collision.  Sweeney  v.  Kansas  City 
Cable  R.  Co.,  51   S.  W.  682,  150  Mo.  385. 

Arising  when  passing  improper  place 
for  alighting. — Though  a  street  car  pas- 
senger, upon  hearing  the  bell  ring,  arose 
in  her  ^  seat  to  alight  when  the  car 
stopped,  the  fact  that  the  place  she  was 
passing  when  she  arose  was  not  a  proper 
place  to  alight  would  not  affect  her  right 
to  recover  for  injuries  by  suddenly  start- 
ing the  car,  where  she  did  not  attempt  to 
leave  the  car.  Winona,  etc.,  R.  Co.  v. 
Rousseau,  48  Ind.  App.  248,  93  N.  E.  34, 
rehearing  denied  in  93  N.  E.  1028. 

Child  nine  years  old. — The  proof  being 
that  plaintiff  remained  inside  the  cable 
car  until  the  conductor  gave  the  bell  sig- 
nal to  stop,  then  went  out  on  the  step 
waiting  till  the  car  should  come  to  a  full 
stop,  there  was  no  error  in  submitting  to 
the  jury,  "under  all  the  facts  and  circum- 
stances in  proof,"  "whether  plaintiff  [who 
was  only  nine  years  old]  had  at  the  time 
sufficient  capacity  and  discretion  to  un- 
derstand" that  the  steps  were  a  more 
dangerous  place  than  the  inside  of  the 
car,  in  connection  with  the  instruction 
that  to  entitle  plaintiff  to  recover  they 
must  find  plaintiff  "acting  with  reason- 
able care  and  diligence  for  one  of  his 
years."  Ridenhour  v.  Kansas,  etc.,  R. 
Co..  103  Mo.  370,  13  S.  W.  889,  14  S.  W. 
760. 

Signaling  to  go  ahead. — Plaintiff,  while 
riding  on  defendant's  street  car,  gave  a 
signal  to  the  motorman  to  stop.  When 
the  car  had  almost  come  to  a  stand,  she 
stepped  on  the  platform,  and  gave  an- 
other signal,  which  she  thought  was  a 
signal  to  stop.  The  car  immediately 
started  forward  with  a  jerk,  and  plaintiff 
was  thrown  therefrom,  and  injured.  It 
was  not  shown  that  the  motorman  or 
conductor  knew  of  her  danger,  or  that 
the'  second  signal  was  necessary,  or  that 
it  was  the  signal  to  stop,  and  not  the  reg- 
ular signal  for  starting  the  car.  Held, 
that  plaintiff's  injuries  were  caused  by 
her  own  act.  Sirk  v.  Marion  St.  R.  Co., 
11  Ind.  App.  680,  39  N.  E.  431. 

Where  a  passenger  on  an  open  elec- 
tric car  signals  the  conductor  to  stop  at 
a  crossing  before  and  after  it  had  reached 
it,  and  the  conductor  does  not  heed  the 
signal,  and  the  passenger  stands  at  the- 
edge  of  the  car  with  his  face  to  the  rear 
and  an  arm  around  a  stanchion,  and 
again  signals  the  conductor  when  the  car 
is  in  the  middle  of  the  block,  and  the  car 
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is  running  at  a  high  rate  of  speed,  would  be  barred  from  recovery  for  injury,^* 
but  even  though  at  the  time  he  leaves  his  seat  there  is  no  apparent  danger  and 
to  do  so  vi^ould  be  no  more  than  an  ordinarily  prudent  man  would  do,  still  if 
he  is  injured  through  no  fault  of  the  carrier,  and  would  not  have  been  hurt  if 
he  had  remained  in  his  seat  until  the  car  had  stopped,  he  can  not  hold  the  car- 
rier responsible.  Thus,  where  a  passenger  standing  in  the  aisle  or  on  the  plat- 
form or  steps  of  a  car  loses  his  balance  and  is  injured,  he  can  not  recover  if  the 
carrier  in  stopping  its  car  did  so  with  no  more  jerk  than  was  incident  to  its 
stoppage  with  ordinary  care.^^ 


is  then  suddeiil)'-  stopped  with  a  jar,  and 
the  passenger  is  thrown  out,  he  is  guilt3r 
of  contributory  negligence  'barring  re- 
covery for  the  injuries  received.  Jennings 
V.  Union  Tract.  Co.,  55  Atl.  765,  206 
Pa.  31.  _ 

By  direction  of  carrier's  employees. — 
A  person,  having  traveled  on  freight 
trains  of  defendant  before,  boarded  one, 
and  offered  to  pay  his  fare.  The  con- 
ductor refused  it,  and  told  him  he  would 
have  to  get  off.  The  passenger  offered  to 
get  ofif,  if  the  train  were  stopped,  which 
was  refused,  and  he  was  told  to  get  ofif 
when  the  train  reached  a  hill  which  it 
was  then  approaching.  Going  on  the 
platform  before  the  hill  was  reached,  he 
fell  off;  he  testifying  that  he  was  kicked 
off  by  the  conductor,  which  the  con- 
ductor denied.  Held,  that  the  passenger 
was  not  negligent  in  boarding  the  train, 
and  in  voluntarily  going  on  the  platform 
preoaratorv  to  jumping  off.  Texas,  etc., 
R.  Co.  V.  Kelly  (Tex.  Civ.  App.),  47  S.  W. 
809. 

24.  High  rate  of  speed. — ^Where  a  pas- 
senger knew  that  the  train  was  rounding 
a  double  curve  at  thirty  miles  an  hour 
and  could  not  be  slowed  down  to  allow 
him  to  jump  off,  and  he  went  on  the  plat- 
form and  down  on  the  lower  step,  from 
which  he  was  thrown,  he  was  guilty  of 
contributory  negligence,  and  the  mere 
fact  that  the  engineer  had  promised  to 
slow  down  to  allow  him  to  jump  off  was 
no  excuse.  Clark  v.  Atchison,  etc.,  R. 
Co.,  164  Cal.  363,  138  Pac.   1032. 

A  passenger  on  a  regular  passenger 
train  is  not  justified  in  relying  on  the 
promise  of  the  engineer  to  slow  down 
the  train  to  permit  him  to  alight,  on  the 
assumption  that  he  has  authority  to  slow 
down  trains  for  that  purpose,  and  the 
promise  of  the  engineer  so  to  do  is  not  a 
promise  of  the  carrier.  Clark  v.  Atchi- 
son, etc.,  R.  Co.,  128  Pac.  1032,  164  Cal. 
863. 

A  promise  by  a  conductor  to  a  passen- 
ger to  stop  a  train  when  it  arrived  at  a 
station  at  which  it  was  not  scheduled  to 
stop,  so  as  to  allow  the  passenger  to 
alight  thereat,  accompanied  by  a  direc- 
tion "to  be  out  on  the  platform  ready  to 
get  off,"  did  not  warrant  the  passenger, 
except  at  his  own  risk,  in  leaving  his 
seat  in  a  car  and  going  out  on  the  plat- 
form thereof,  when  the  train  was  rushing 
by  the  station  at  a  high  rate  of  speed 
(in   the  present   instance,   forty-five  miles 


an  hour),  and  there  was  no  slackening  of 
its  speed  or  anything  indicating  an  in- 
tention by  the  persons  in  charge  of  it  to 
bring  it  to  a  stop.  The  evidence  intro- 
duced for  the  plaintiff  showing  affirma- 
tively that  the  injuries  of  which  he  com- 
plained were  caused  by  his  own  gross 
negligence,  the  court  was  right  in  grant- 
ing a  nonsuit.  Hicks  v.  Georgia,  etc.,  R. 
Co.,  108  Ga.  304,  32  S.  E.  880;  Southern 
.R.  Co.  V.  Strickland,  130  Ga.  779,  61  S.  E. 
826. 

This  was  a  suit  by  a  passenger  against 
a  railroad  company  for  damages  result- 
ing from  injuries  received  by  the  passen- 
ger, from  being  thrown  from  the  plat- 
form of  the  car.  The  uncontradicted  evi- 
dence shows  that  when  the  train  was 
about  a  mile  from  a  regular  station 
where  cars  were  accustomed  to  stop,  and 
which  was  the  place  of  destination  of 
the  plaintiff,  the  porter  came  into  the  car 
where  the  plaintiff  was  seated,  and,  an- 
nouncing the  name  of  the  station,  called, 
"All  off."  This  was  at  night,  and  the 
train  was  running  at  a  high  rate  of  speed, 
estimated  at  from  thirty  to  forty-five 
miles  per  hour.  After  the  announcement 
of  the  station,  the  plaintiff  immediately 
arose  from  his  seat  and  walked  out  on 
the  platform  of  the  car,  in  order  to  be 
ready  to  alight  as  soon  as  the  train 
stopped.  After  he  got  out  upon  the 
platform  he  was  thrown  therefrom  by 
the  motion  of  the  car,  and  injured.  There 
had  been  no  perceptible  slackening  of  the 
speed  of  the  train.  The  plaintiff  was 
twenty-seven  years  of  age  and  had  never 
ridden  on  a  railroad  train  before.  Held, 
that,  under  the  rulings  in  Blitch  v.  Cen- 
tral Railroad,  76  Ga.  333,  and  Hicks  v. 
Georgia,  etc.,  R.  Co.,  108  Ga.  304,  32  S.  E. 
880,  the  plaintiff  was  not  entitled  to  re- 
cover. Southern  R.  Co.  v.  Strickland,  130 
Ga.   779,   61    S.   E.   826. 

25.  Ab&ence  of  negligence  on  part  of 
carrier. — Lunsford  v.  Louisville,  etc.,  R. 
Co.,    153   Ky.   283,   155    S.   W.    378. 

A  passenger,  who,  on  approaching  her 
destination,  leaves  her  seat  and  stands 
by  the  door  before  the  train  stops  at  the 
station,  can  not  recover  for  injuries  sus- 
tained in  a  fall  caused  by  the  stopping  of 
a  train  with  no  more  jerk  than  was  inci- 
dent to  its  stoppage  in  the  exercise  of 
proper  care.  Illinois  Cent.  R.  Co.  v. 
Jolly,  78  S.  W.  476,  117  Ky.  633,  35  Ky.  L. 
Rep.  1735. 

Where  a  passenger  stands  on  the  step 


§§  2801-2802 


CARRIERS. 


2238 


Massachusetts  Rule.— In  Massachusetts  it  is  held  that  if  a  passenger  goes 
on  the  platform  or  step  of  a  car  before  it  has  stopped,  from  no  other  cause  ex- 
cept his  own  convenience,  he  does  so  at  his  own  risk.^^ 

§§  2802-2806.  Alighting  at  Place  Other  than  Station  or  Platform 
— §  2802.  In  General. — While  the  servants  of  a  street  railroad  company  are 
charged  with  the  duty  of  knowing  whether  a  place  at  which  a  car  is  stopped  to 
allow  passengers  to  alight  is  reasonably  safe,  the  passenger  is  charged  with  no 
such  duty,  and  is  not  negUgent  in  alighting  at  such  place,  though  it  is  not  at  the 
regular  station  or  platform,  unless  the  danger  is  obvious,  he  having  a  right  to 
assume  that  the  place  is  safe.^'^     Thus,  a  street  car  passenger  carried  by  his  sta- 


of  a  car  as  it  is  about  to  stoj),  and  loses 
his  balance  and  falls,  and  he  alleges  the 
sudden  jerking  of  the  car,  and  the  evi- 
dence shows  that  such  jerking  was  not 
greater  than  was  usual  in  the  stopping  of 
street  cars,  and  there  was  no  discover- 
able defect  in  the  step,  he  can  not  re- 
cover for  injuries.  Phillips  v.  St.  Charles 
St.  R.  Co.,  31  So.  135,  106  La.  592. 

Where  plaintifif  was  riding  in  an  open 
summer  car  having  a  running  board 
along  its  side,  and  wished  to  get  off  at  a 
certain  street,  and  when  the  car  stopped 
before  it  came  to  the  point  where  she 
wished  to  alight  she  stepped  down  on  the 
landing  board,  and  attempted  to  step  off 
backwards,  and  found  the  distance  too 
great  for  her  to  touch  the  ground  com- 
fortably with  her  foot,  and,  whether  from 
confusion  or  inability  to  control  herself, 
she  fell  and  was  hurt,  it  was  error  to  sub- 
mit the  case  to  the  jury.  Scanlon  v.  Phil- 
adelphia Rapid  Transit  Co.,  57  Atl.  521, 
208    Pa.    195. 

26.  Massachusett's  rule. — A  passenger 
who,  after  the  station  is  called,  and  be- 
fore the  train  stops,  leaves  the  car,  and 
stands  on  the  steps,  is  guilty  of  such  con- 
tributory negligence  as  prevents  his  re- 
covery for  injuries  resulting  from  the 
steps  striking  a  truck  on  a  track  by  the 
side  of  the  car.  Fletcher  v.  Boston,  etc.. 
Railroad,  73  N.  E.  553,  187  Mass.  463, 
105  Am.  St.  Rep.  414. 

"Plainly,  if  he  had  remained  in  the  car 
until  the  train  stopped,  this  danger  would 
have  been  avoided,  Ijut  he  voluntarily 
left  a  place  provided  for  him  as  a  passen- 
ger, and  where  he  would  have  been  safe, 
and  exposed  himself  to  the  chance  of  in- 
jury which  common  experience  has 
shown  is  incident  to  standing  upon  the 
platform  of  a  moving  railroad  car.  The 
fact  that  the  station  had  been  announced, 
and  the  train  was  being  reduced  in  speed 
preparatory  to  stopping,  or  that  the  com- 
bination of  conditions  causing  the  acci- 
dent was  peculiar,  and  ordinarily  not  to 
be  anticipated,  does  not  furnish  a  sufii- 
cient  excuse  for  his  conduct.  See  i\Ian- 
ning  V.  West  End  St.  R.  Co.,  166  Mass. 
230,  44  N.  E.  135.  Even  if  it  could  be 
found  that  the  baggage  master,  being  a 
servant  of  the  railroad,  might  properly 
announce  the  stations  for  the  informa- 
tion of  passengers,  who  would  be  justi- 
fied in  treating  such  an  announcement  as 


an  invitation  to  leave  the  car,  as  held  in 
Floytrup  V.  Boston,  etc..  Railroad,  163 
Mass.  152,  39  N.  E.  797,  yet  this  is  not  an 
invitation  to  leave  a  train  while  in  mo- 
tion, but  after  it  has  regularly  stopped. 
At  the  fartherest  it  afforded  no  justifica- 
tion for  the  plaintiff  to  leave  the  car  and 
attempt  to  finish  his  journey  on  the  plat- 
form or  steps.  England  v.  Boston,  etc., 
R.  Co.,  153  Mass.  490,  27  N.  E.  1.  As  the 
plaintifif  was  not  compelled  b}-  necessity 
arising  from  insufficient  means  of  trans- 
portation furnished,  or  by  the  manage- 
ment of  its  train  on  the  part  of  the  car- 
rier, or  misled  by  an  invitation  to  leave 
the  place  properly  provided  for  his  trans- 
portation, the  action  taken  by  him  was 
for  his  own  convenience,  and  at  his  own 
risk.  Hickey  v.  Boston,  etc.,  R.  Co. 
(Mass.),  14  Allen  429;  Files  v.  Boston, 
etc.,  R.  Co.,  149  Mass.  304,  21  N.  E.  311, 
14  Am.  St.  Rep.  411."  Fletcher  v.  Boston, 
etc..  Railroad,  187  Mass.  463,  73  N.  E. 
552,  105  Am.  St.  Rep.  414. 

27.  Alighting  at  place  other  than  sta- 
tion or  platform. — ^Mobile,  etc.,  R.  Co.  v. 
Walsh,  146  Ala.  295,  40  So.   560. 

Where  a  carrier,  taking  a  passenger  be- 
yond his  destination,  stops  the  train  and 
lets  him  off,  he  may  assume  that  the 
place  selected  is  reasonably  safe  for  the 
purpose.  Birmingham  R.,  etc.,  Co.  v.  An- 
derson, 163  Ala.  72,  50  So.  1021. 

The  doctrine  of  assumption  of  risk  has 
no  application  to  the  case  of  a  passenger 
injured  while  attempting  to  alight  from 
an  electric  car  at  a  dangerous  place  se- 
lected by  the  carmen,  though  she  made 
no  demand  to  have  the  car  returned  to 
a  safe  place  for  alighting.  Fillingham  v. 
St.  Louis  Transit  Co.,  77  S.  W.  314,  103 
Mo.   App.   573. 

Plaintiff,  a  passenger  on  defendants' 
train,  was  to  transfer  to  another  road  at 
a  certain  point.  After  stopping,  defend- 
ants' train  backed  from  the  station  to- 
wards a  river,  as  plaintiff  knew,  to  switch 
the  three  rear  cars  to  the  other  road. 
While  so  doing,  defendants'  conductor 
called,  "The  three  rear  cars  for  F."  Plain- 
tiff, who  was  in  the  front  car,  walked 
back  to  the  platform  of  the  third  car, 
which  was  one  of  the  three  for  F.,  though 
plaintiff  was  not  aware  of  that  fact.  The 
train  had  then  stopped,  and  the  platform 
on  which  the  plaintiff  stood  was  over  the 
river,    and     700       feet     from    the    station. 
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tion  and  directed  to  alight  in  a  dark,  strange  place  has  the  right  to  assume  that 
the  place  is  safe,  in  the  absence  of  directions  how  to  reach  his  destination. ^^ 

Surroundings  Obviously  Inconsistent  with  Stopping  Place. — But  where 
the  surroundings  at  the  place  where  a  train  stops  are  such  as  to  preclude  a  rea- 
sonable belief  on  a  passenger's  part  that  he  is  getting  out  where  the  company  in- 
tended him  to  leave  the  train,  and  such  that  no  ordinarily  prudent  person  could 
suppose  that  the  train  had  arrived  at  the  place  of  his  intended  departure,  a 
passenger  who,  notwithstanding,  leaves  the  train  at  such  a  place  and  is  hurt  in 
consequence  can  not  recover  damages. 2® 


People  were  standing  in  the  aisle  of  the 
car  on  which  he  was,  and  plaintiff,  wish- 
ing to  go  to  the  rear  car,  stepped  off  the 
platform,  with  the  intention  of  going 
back  on  the  outside,  and  fell  through  the 
railroad  bridge,  and  was  injured.  It  was 
dark,  and  he  could  not  see,  and  did  not 
know  where  he  was  stepping.  He  was  fa- 
miliar with  the  station  and  the  bridge. 
Held,  in  an  action  for  damages,  that  a 
verdict  was  properly  directed  for  defend- 
ants, because  of  his  failure  to  use  due 
care.  Kellogg  v.  Smith,  61  'X.  E.  138,  179 
Mass.  595. 

The  train  was  not  stopped  at  the  plat- 
form of  the  station,  and  a  passenger  car- 
rying an  infant  and  a  valise  was  injured 
in  alighting.  He  thought  the  train  had 
arrived  at  the  usual  stopping  place,  the 
night  being  dark.  He  was  familiar  with 
such  place,  and  could  have  alighted  there 
with  safety,  incumbered  as  he  was.  He 
did  not  discover  his  mistake  until  he  had 
placed  one  foot  where  he  thought  the 
platform  should  have  been,  when  he  at- 
tempted to  recover  himself,  but  could 
not,  and  had  to  step  to  the  ground.  Held, 
that  he  was  not  guilty  of  contributory 
negligence.  Texas,  etc.,  R.  Co.  v.  Porter 
(Tex.  Civ.  App.),  41  S.  W.  88. 

Assumption  that  approaches  to  station 
safe. — Where  plaintiff,  after  alighting 
from  a  train  and  making  his  way  to  the 
platform,  did  not  know,  when  walking  on 
the  end  of  the  ties  and  holding  to  a  car, 
that  he  was  on  a  trestle  or  that  he  was  in 
a  dangerous  position,  he  was  not  negli- 
gent, as  he  had  the  right  to  assume  that 
the  company  had  discharged  its  duty  in 
making  the  approaches  from  its  passen- 
ger cars  to  the  station  reasonably  safe. 
Chesapeake,  etc.,  R.  Co.  v.  Harris,  49  S. 
E.  997,  10.3  Va.  635. 

Alighting  at  highway  crossings.—A 
passenger  on  an  interurban  car  stopping 
at  highway  crossings  does  not  assume 
the  risk  involved  in  stopping  the  car  for 
him  to  alight  at  a  more  dangerous  place 
than  the  usual  place  for  alighting,  where 
he  had  no  knowledge  of  the  added  danger. 
McGovern  v.  Interurban  R.  Co.,  Ill  N. 
W.  412,  136  Iowa  13,  13  L.  R.  A.,  N.  vS., 
476. 

Passenger  unacquainted  with  station. — 
While  plaintiff  and  her  husband  were  pas- 
sengers on  defendant's  train  the  conduc- 
tor told  them  they  would  have  to  change 
cars    at    certain    station.      Afterwards    he 


took  up  their  checks,  and  shortly  there- 
after the  brakeman  called  out  the  name 
of  the  station,  and  in  a  little  while  the 
train  stopped.  Plaintiff  and  her  husband 
gathered  up  their  wraps,  and  with  their 
baby  started  to  the  rear  end  of  the  car  to 
get  off,  but  made  no  inquiries,  though 
they  saw  no  other  passengers  preparing 
to  leave  the  train.  The  conductor  and 
brakeman  saw  them  passing  out  of  the 
car,  but  said  nothing.  The  husband  got 
off  the  train,  and,  as  plaintiff  was  follow- 
ing, the  train  started  with  a  jerk,  throw- 
ing her  to  the  ground,  and  injuring 
her.  The  train  had  not  reached  the  sta- 
tion, but  had  stopped  at  a  railroad  cross- 
ing, where  there  were  no  lights  nor  plat- 
form. It  was  dark,  and  plaintiff  and  her 
husband  thought  they  were  at  the  station. 
They  had  never  been  there  before,  and 
knew  nothing  about  it.  Held,  that  a  find- 
ing that  plaintiff  was  not  culpably  negli- 
gent was  warranted.  Southern  Kansas 
R.  Co.  V.  Pavey,  48  Kan.  452,  29  Pac.  593. 
Danger  avoidable  by  use  of  ordinary 
care. — Although  a  railway  company  may 
have  been  negligent  in  permitting  a  pas- 
senger to  get  off  at  a  place  not  at  a  reg- 
ular station,  yet  it  may  defeat  a  recovery 
by  showing  that,  when  the  passenger 
was  in  danger  by  its  negligence,  he 
could  have  avoided  the  consequences  of 
it  by  the  use  of  ordinary  care.  Central 
R.  Co.  V.  Thompson,  76   Ga.  770. 

28.  Cossitt  V.  St.  Louis,  etc.,  R.  Co., 
123  S.  W.  569,  224  Mo.  97,  19  Am.  &  Eng. 
Ann.  Cas.  1210. 

Duty  to  examine  ground. — Where  the 
conductor  of  a  street  car  failed  to  stop 
at  the  place  plaintiff  requested,  but  stop- 
ped a  short  distance  beyond,  where  the 
track  ran  close  to  the  edge  of  the  high- 
way, and  plaintiff,  in  alighting  with  a 
number  of  bundles  and  wraps,  fell  into  a 
hole  and  was  injured,  the  fact  that  she 
did  not  look  at  the  ground  before  alight- 
ing was  not  sufficient  to  charge  her  with 
contributory  negligence.  Bass  v.  Con- 
cord St.  Railway,  46  Atl.  1056,  70  N.  H. 
170. 

29.  Farrell  v.  Great  Northern  R.  Co., 
Ill  N.  W.  388,  100  Minn.  361,  9  L.  R.  A., 
N.  S.,  1113. 

A  carrier  is  not  liable  for  injuries  to 
an  incumbered  passenger  who  fell  from 
a  train  after  dark,  while  attempting  to 
alight  where  the  train  made  a  slight  stop 
just    before    reaching    the    station,    where 
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Proximate  Cause. — The  mere  fact  that  a  passenger  has  unnecessarily  alighted 
at  a  place  other  than  the  station  or  platform  will  not  debar  him  from  recovery 
for  injuries  inflicted  through  the  carrier's  negligence,  unless  his  act  was  the 
proximate  cause  of  the  injury.^*' 

Temporary  Stops. — A  passenger  is  not  justified  in  alighting  where  the  stop 
is  made  at  a  place  other  than  the  station  or  platform  and  all  indications  point 
to  the  fact  that  the  stop  is  only  temporary.  Thus,  where  the  stop  is  made  to 
allow  another  train  to  pass,^i  or  to  set  a  switch, S2  or  on  account  of  a  wash- 


she  acted  hastily,  was  familiar  with  the 
station,  knew  that  a  trainman  always  as- 
sisted alighting  passengers,  and  where 
the  brakeman  was  standing  opposite  her 
on  the  next  car  ready  to  alight  and  as- 
sist the  passengers  when  the  train 
reached  the  station.  McMelon  v.  Illi- 
nois Cent.  R.  Co.,  53  So.  783,  126  La.  606. 

The  fact  that  a  train  is  about  to  stop 
at  a  railway  junction  in  accordance  with 
statute  does  not  justify  a  passenger  in 
disregarding  the  appearance  of  the  actual 
environment,  nor  in  concluding  that  the 
train  had  arrived  at  the  place  named  as 
the  next  station.  Farrell  v.  Great  North- 
ern R.  Co.,  Ill  N.  W.  388,  100  Minn.  361, 
9  L.  R.  A.,  N.  S.,  1113. 

The  defendant's  train,  upon  which  the 
plaintiff  was  a  passenger,  ran  a  short  dis- 
tance beyond  the  station  where  she  was 
to  alight,  stopped  for  a  moment,  and 
then  backed  to  the  station.  As  soon  as 
the  train  stopped,  the  plaintiff,  who  sup- 
posed it  was  at  the  station,  without  the 
knowledge  of  any  one  in  charge  of  the 
train,  left  the  car  by  the  rear  door,  and 
was  on  the  steps  getting  off,  when,  by  a 
sudden  jerk  of  the  train,  she  was  thrown 
off  and  injured.  It  was  very  dark,  and 
there  was  no  station  platform  or  light 
where  the  plaintiff"  attempted  to  leave 
the  car.  The  name  of  the  station 
had  not  been  announced,  no  notice 
had  been  given  to  passengers  to  alight, 
and  there  was  no  brakeman  at  the  end  of 
the  car  where  the  plaintiff  attempted  to 
get  off.  Held,  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Taber 
V.  Delaware,  etc.,  R.  Co.,  4  Hun  765,  re- 
versed in   71   N.   Y.   489. 

Stopping  in  cut. — As  defendant's  train 
was  approaching  a  station,  its  name  was 
called,  and  the  train  was  stopped  very 
soon  thereafter,  to  take  the  side  track 
for  the  passage  of  another  train.  When 
it  stopped,  plaintiff,  whose  destination  it 
was,  went  out  of  the  rear  door  of  the  car, 
and  was  descending  with  one  foot  on  the 
first  step  of  the  car,  and  the  other  about 
touching  the  ground,  when  the  train 
moved  to  go  forward  to  the  depot,  which 
caused  him  to  fall.  The  place  of  the 
ttoppage  was  in  a  cut,  about  200  yards 
from  the  depot  building.  It  was  about  1 
o'clock  p.  m.  All  the  surroundings  indi- 
cated that  the  spot  at  which  he  attempted 
to  leave  the  train  was  not  the  proper 
place  for  alighting.     Held,  that  defendant 


was  not  liable  for  the  injuries  caused  by 
the  fall.  Smith  v.  Georgia  Pac.  R.  Co., 
88  Ala.  538,  7  So.  119,  16  Am.  St.  Rep.  63, 
7   L.  R.  A.  323. 

Absence  of  light  as  warning. — It  is  not 
the  act  of  a  reasonably  prudent  man,  ac- 
customed to  railroad  travel,  to  step  from 
a  car  into  utter  darkness  under  the  sup- 
position that  the  car  had  stopped  at  the 
usual  place  provided  for  the  landing  of 
passengers;  the  very  darkness  itself  be- 
ing sufficient  to  warn  him  that  the  sta- 
tion is  not  there.  Ouellette  v.  Grand 
Trunk  R.  Co.,  76  Atl.  280,  106  Me.  153. 

Alighting  on  trestle. — A  passenger  who 
attempted  to  alight  from  a  car  standing 
on  a  high  trestle,  with  notice  of  its  situa- 
tion, was  guilty  of  criminal  negligence 
precluding  a  recovery  for  his  death, 
which  occurred  as  the  result  of  the  at- 
tempt. Chicago,  etc.,  R.  Co.  v.  Hague,  48 
Neb.  97,  66  N.  W.   1000. 

30.  Proximate  cause. — Where  a  passen- 
ger, getting  off  a  car  while  it  is  standing 
still,  is  injured  by  defects  in  the  car,  and 
the  fact  that  the  place  where  the  injury 
occurred  was  not  a  usual  stopping  place 
is  relied  on  as  showing  contributory  neg- 
ligence, it  is  proper  to  instruct  that,  al- 
though the  passenger  got  off  the  car  on 
the  north  side  of  a  street,  when  the  usual 
place  for  alighting  was  on  the  south  side, 
that  fact  alone  would  not  bar  his  recov- 
ery, unless  it  was  the  proximate  cause 
of  the  injury.  North  Chicago  St.  R.  Co.  v. 
Eldridge,  151  111.  543,  38  N.  E.  346. 

31.  Where  a  train  is  run  upon  a  switch 
to  allow  the  passage  of  another  train, 
and  the  stoppags  is  not  for  the  purpose 
of  allowing  passengers  to  board  the 
train  or  to  alight  therefrom,  one  leaving 
the  train  must  usually  assume  all  the  or- 
dinary risks  incident  to  his  action.  Chi- 
cago, etc.,  R.  Co.  V.  Sattler,  90  N.  W.  649, 
64  'Neb.  636,  57  L.  R.  A.  890,  97  Am.  St. 
Rep.    666. 

32.  Where  a  passenger,  without  notice 
to  any  of  the  employees  of  the  train,  at- 
tempts to  alight  before  the  train  reaches 
the  station,  on  the  momentary  stopping 
of  the  train  to  allow  a  switch  to  be  set, 
and  is  injured  by  it  suddenly  starting 
and  throwing  her  to  the  ground,  such  in- 
jury being  the  result  of  the  passenger's 
own  fault,  she  can  not  recover.  Georgia, 
etc.,  R.  Co.  V.  Murray,  39  S.  E.  437.  113 
Ga.    1021. 
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out,^3  or  to  await  signals,  a  passenger  alighting  does  so  at  his  own  risk."^ 

Stopping  in  Obedience  to  Signal. — Though  a  car  stops  at  a  place  which  is 
obviously  not  a  regular  or  usual  stopping  place,  a  passenger  may  assume'  that 
it  stopped  in  obedience  to  his  signals  to  allow  him  to  alight  and  is  not  guilty  of 
contributory  negligence  in  alighting,  in  the  absence  of  any  knowledge  that  the 
stop  was  made  for  other  purposes. ^^ 

§§  2803-2805.  By  Direction,  Invitation  or  Acquiescence  of  Carrier 
— §  2803.  In  General. — A  passenger  is  not  guilty  of  contributory  negligence 
in  alighting  from  a  train  upon  which  he  has  been  carried  as  a  passenger  at  a 
point  where  he  was  invited  or  expressly  directed  by  the  carrier  to  alight,  unless 
the  circumstances  and  indications  make  it  manifest  that  to  obey  would  be  danger- 
ous.^"^ 


33.  Plaintiff,  in  an  action  against  a  rail- 
road company  for  personal  injuries,  had 
bought  a  ticket  on  defendant's  road  to 
his  home,  which  was  the  third  station 
from  his  starting  point.  At  the  third 
stop  after  the  journey  began,  several 
passengers,  bound  for  the  same  place  as 
plaintiff,  started  up,  one  of  them  saying 
that  it  was  their  destination;  and  plain- 
tiff, going  onto  the  platform  of  the  car, 
got  off  in  the  dark,  and,  after  falling  fif- 
teen feet  into  a  canyon,  discovered  that 
the  train  had  stopped  on  a  tiestle  some 
distance  from  his  station.  No  signal  had 
been  given  for  the  stop,  and  it  lasted 
only  a  minute  or  less,  so  that  no  one  else 
had  time  to  get  off.  One  of  plaintiff's 
witnesses  testified  that  there  had  been  a 
washout  there;  and  it  was  not  shown  that 
it  was  so  dark  that  plaintiff  could  not 
have  noticed  the  canyon  if  he  had  taken 
the  time  to  look.  Held,  that  a  nonsuit 
was  properly  granted.  Nagle  v.  Califor- 
nia,  etc.,   R.   Co.,   88   Cal.   86,   2.5   Pac.   1106. 

34.  Where  a  street  railway  company 
adopts  and  publishes  reasonable  regula- 
tions as  to  where  its  cars  shall  stop  in 
taking  on  and  letting  off  passengers,  one 
who  is  injured  by  the  sudden  starting  of 
the  car  while  alighting  at  a  point  where 
the  car  has  temporarily  stopped  to 
await  a  signal  of  a  flagman,  and  not  at 
a  regular  stopping  point,  can  not  re- 
cover. Jackson  v.  Grand  Ave.  R.  Co., 
118    Mo.   199,    24   S.   W.    192. 

35.  Stopping  in  obedience  to  signal. — 
A  passenger  on  a  street  car  notified  the 
conductor  t©  stop  at  a  street  'crossing. 
The  car  carried  him  beyond  the  point  of 
stopping  prescribed  by  an  ordinance  re- 
quiring cars  to  stop  on  the  further  side 
of  the  street  approached  by  them.  The 
bell  was  immediately  rung,  and  the  car 
stopped.  While  the  passenger  attempted 
to  alight,  he  was  injured  bj'  the  starting 
of  the  car.  Held  that,  though  the  car 
stopped  at  an  vinusual  place,  the  passen- 
ger had  the  right  to  assume  that  it 
stopped  pursuant  to  signals  to  let  passen- 
gers alight,  in  the  absence  of  knowledge 
that  it  stopped  for  another  purpose.  Selby 
V.  Detroit  Railway,  104  N.  W.  376,  141 
Mich.    112. 

A  passenger  who   has   signaled  the   car 


to  stop  is  justified  in  assuming  that  he 
might  alight  when  the  car  did  stop,  not- 
withstanding it  was  in  the  middle  of  a 
block.  Gardner  v.  Metropolitan  St.  R. 
Co.,  167   Mo.   App.   605,   152   S.   W.   98. 

36.  By  direction.— Illinois  Cent.  R.  Co. 
V.  Johnson,  123  111.  App.  300,  judgment 
affirmed  in   77   N.   E.   592,   221   111.   42. 

Where  a  train  runs  beyond  a  passen- 
ger's station,  at  night,  without  his  knowl- 
edge, and  the  ground  is  so  covered  with 
snow  that  its  surface  can  not  be  distin- 
guished, it  is  not  negligence  for  the  pas- 
seger  to  assume,  on  the  carrier's  invita- 
tion to  alight,  that  his  car  is  at  the  sta- 
tion platform.  Chesapeake,  etc.,  R.  Co. 
V.  Friel,  39  S.  W.  704,  19  Ky.  L.  Rep.  152. 

Plaintiff  was  riding  at  night  on  one  of 
defendant's  cars,  and  notified  the  con- 
ductor that  he  wished  to  get  off  at  a  cer- 
tain street  at  which  place  there  was  a 
plank  roadway  some  forty  feet  wide, 
guarded  by  railings,  and  at  which  the  cars 
were  accustomed  to  stop.  The  car  did  not 
stop  until  it  had  passed  the  street,  at 
a  place  where  there  was  no  protection,  and 
where  the  track  passed  over  a  trestle 
twelve  feet  above  the  tide  flats.  The 
conductor,  knowing  that  plaintiff  was 
going  to  the  power  house,  pointed  to- 
wards it,  and  plaintiff,  thinking  they 
were  at  the  usual  stopping  place,  stepped 
from  the  car,  and  started  towards  the 
power  house,  and  fell  through  an  unpro- 
tected space  between  the  track  and  the 
wagon  road.  Held,  that  plaintiff  was 
not  guilty  of  contributory  negligence. 
Henry  v.  Grant  St.  Elect.  R.  Co.,  64  Pac. 
137,   24  Wash.   246. 

Direction  to  hurry. — Where  a  train 
stopped  at  a  switch  at  midnight  instead 
of  the  station,  and  the  conductor  told 
plaintiff  to  be  quick  and  get  off,  and  he 
did,  and  fell  into  a  waterway,  plaintiff's 
failure,  by  the  light  of  a  dim  lantern  of 
his  own,  to  discover  the  waterway,  is 
not  evidence  of  contributory  negligence. 
Griffith  V.  Missouri  Pac.  R.  Co.,  98  Mo. 
168,   11   S.  W.   559. 

A  train  stopped,  on  a  dark  night,  away 
from  the  platform,  and  a  passenger's 
station  was  called.  The  passenger  was 
told  by  the  conductor  to  hurry,  as  he 
would   be   carried   by   if   he   did   not,   and 


2804 


CARRIERS. 


2242 


§  2804.  Stop  after  Calling  Station  as  Invitation. — When  the  name  of 
a  station  is  called  and  the  train  soon  thereafter  is  stopped,  a  passenger  may  rea- 
sonably conclude  that  the  train  has  stopped  at  the  station,  and  may,  without 
negligence,  endeavor  to  get  off,  unless  the  circumstances  and  indications  make 
it  manifest  that  the  proper  and  usual  stopping  place  has  not  been  reached.^'' 
The  mere  fact  that  the  station  has  been  called  and  the  train  stopped  will  not  re- 
lieve him  of  the  duty  to  exercise  due  diligence  in  determining  whether  the  train 
has  arrived  at  the  place  where  the  company  intended  them  to  alight.^'' 


thereupon  stepped  from  the  car,  and  fell 
several  feet,  on  a  pile  of  wood.  Held,  he 
was  not  guilty  of  contributory  negli- 
gence so  as  to  bar  a  recovery  for  inju- 
ries from  the  company.  International, 
etc.,  R.  Co.  V.  Causler,  97  Ala.  235,  13  So. 
■  S.  W.   642. 

Implied  invitation.— ^In  an  action  for 
personal  injuries  there  was  evidence  that 
plaintiff  was  in  the  habit  of  leaving  de- 
fendant's dummy  train,  on  which  he  was 
riding,  at  a  certain  street  crossing;  that 
those  in  charge  of  the  train  knew  this; 
that  the  train  passed  the  crossing  with- 
out stopping,  but  when  appi  caching  the 
next  crossing  it  came  to  a  full  shop; 
that  nothing  was  said  that  the  train  was 
to  back  to  plaintiff's  usual  stopping 
place;  that  plaintiff  had  previously  left 
the  train  where  it  stopped;  and  that, 
after  plaintiff  had  got  off,  and  was  reach- 
ing back  for  his  crutches,  the  train,  with- 
out warning,  backed,  and  knocked  him 
down.  Held,  that  it  was  proper  to  charge 
that  plaintiff  was  not  negligent  in  get- 
ting off,  if  he  believed  he  had  an  im- 
plied invitation  to  do  so,  and  the  train 
was  stopped  for  that  purpose.  Gadsden, 
etc.,  R.  Co.  V.  Causler,  97  Ala.  235.  12  So. 
439. 

Against  carrier's  warning- — The  box 
car  in  which  plaintiff  was  riding  had  no 
steps  or  other  means  of  alighting  there- 
from. It  was  stopped  before  it  arrived 
at  the  station  platform,  so  that  plaintiff, 
in  order  to  alight,  would  be  compelled  to 
jump  to  the  ground.  She  testified  that 
she  believed  at  the  time  that  the  jump 
was  dangerous,  and  it  was  shown  that 
she  was  warned  not  to  do  so.  Held, 
that  she  could  not  recover  for  injuries 
resulting  from  jumping  from  the  car 
merely  to  avoid  being  carried  to  the  next 
station.  Evansville,  etc.,  R.  Co.  v.  Dun- 
can,  28   Ind.  441,   92  Am.   Dec.   322. 

Authority  of  conductor  to  give  direc- 
tions.— Where  a  conductor  of  a  railway 
train  invites  passengers  to  get  off  at  a 
place  other  than  that  provided  by  the 
company  for  that  purpose,  it  can  not  be 
said  that  he  has  exceeded  his  authority, 
and  that  for  that  reason  the  company  is 
not  responsible  for  injuries  received  by  a 
passenger  in  acting  on  his  invitation; 
while  the  company  has  the  right  to  pre- 
scribe rules  for  the  regulation  of  passen- 
gers, the  conductor  is  the  person  to  ad- 
minister those  rules,  and  passengers 
travel  under  his  directions,  and  are  gen- 
erally bound  to  conform  to  them.  Louis- 


ville, etc.,  R.  Co.  V.  Smith,  13  Ky.  L.  Rep. 
974. 

37.  Stop  after  calling  station  as  invita- 
tion.— Davis  V.  Kansas,  etc.,  R.  Co.,  86 
S.   W.   995,  75   Ark.   165. 

On  a  station  being  called  a  passenger 
has  the  right  to  infer  that  the  first  stop 
will  be  si?ch  station,  and  on  the  train 
stopping  it  is  an  invitation  to  alight. 
Wagner  v.  Atlantic,  etc.,  R.  Co.  (N.  C). 
61  S.  E.  171. 

Passengers  for  station  other  than  one 
announced. — A  passenger,  though  his 
destination  is  other  than  a  station  an- 
nounced, may  accept  the  invitation  to 
alight  implied  from  its  announcement 
and  rely  upon  the  implied  assurance  of 
safety  in  alighting.  St.  Louis,  etc.,  R.  Co. 
V.  Glossup,  88  Ark.  225,  114  S.  W.  247. 

38.  Stop  cifter  calling  station  as  invita- 
tion.— Parrell  v.  Great  Northern  R.  Co., 
Ill  N.  W.  388,  100  Minn.  361,  9  L.  R.  A., 
N.    S.,   1113. 

Where  the  conductor  on  a  railroad 
train  calls  the  name  of  a  station,  and 
the  engineer,  before  reaching  there, 
though  without  the  conductor's  knowl- 
edge, stops  the  train  over  a  trestle,  and 
a  passenger  steps  off  and  is  injured,  the 
fact  that  the  night  was  dark,  that  the  con- 
ductor himself  did  not  at  first  know  that 
he  had  not  reached  the  station,  and  that 
he  could  not  see  the  trestle  without  the  aid 
of  his  lantern,  is  sufficient  to  show  that 
a  passenger  was  not  negligent  in  at- 
tempting to  alight.  Richmond,  etc.,  R. 
Co.   V.   Smith,   92   Ala.   237,   9   So.   223. 

Appearances  similar  to  those  at  de- 
pot.— Where  the  porter  calls  out  the 
name  of  a  station,  and  soon  after  the 
train  stops,  and  the  appearances  there 
are  the  same  as  opposite  the  depot  build- 
ing, except  that  the  small  building  is 
not  just  opposite,  though  4here  is  a 
building  opposite  which  might  indicate 
the  train  had  stopped  for  the  depot,  it 
is  not  negligence  for  a  passenger  to 
alight  there.  St.  Louis,  etc.,  R.  Co.  v. 
Farr,   08   S.   W.   243,   70   Ark.   264. 

Strange  locality. — Where  a  conductor 
on  a  street  car  called  out  the  street  at 
which  plaintiff,  a  passenger,  intended  to 
alight  and  the  car  immediately  stopped, 
she  had  a  right  to  assume,  in  the  absence 
of  warning  to  the  contrary,  that  the  car 
had  stopped  at  such  street,  she  being  un- 
acquainted with  the  neighborhood,  and 
she  was  not  guilt}'  of  contributory  neg- 
ligence in  attempting  to  alight,  though 
the   car   had   not,    in    fact,    reached   plain- 
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§  2805.  Slowing  Up  for  Railroad  Crossing — Custom. — Unless  an  elec- 
tric railway  company  has  by  its  practice  waived  its  established  rule  that  pas- 
sengers shall  alight  only  at  the  designated  stopping  places  the  slowing  up  of  a 
car  before  crossing  another  track,  at  a  place  not  designated  as  a  stopping  place, 
is  not  an  invitation  to  passengers  to  alight,  and  evidence  that  passengers  have 
been  in  the  habit  of  taking  advantage  of  such  slowing  up  or  stopping  to  alight 
there  does  not  establish  such  waiver. ^^ 

§  2805'|.  On  Advice  of  Fellow  Passenger. — Negligence  of  a  railroad  com- 
pany in  carrying  a  passenger  beyond  his  destined  station  while  he  was  asleep 
does  not  justify  his  attempting  to  get  off  the  car  in  a  dark  night,  on  the  train's 
stopping  at  a  bridge  to  take  water,  although  encouraged  to  the  effort  by  hia 
fellow  passengers.*"^ 

§  2806.  Running  Past  or  Stopping  Short  of  Destination. — Where  a 
street  car  is  run  past  the  place  at  which  a  passenger  has  signified  his  desire  to 
alight,  and  stopped  at  an  unusual  and  dangerous  place,  and  the  passenger  in 
alighting  there  does  no  more  than  an  ordinarily  prudent  person  would  have  done 
under  the  circumstances,  he  is  not  guilty  of  contributory  negligence.* ^ 

Duty  to  Require  That  Train  Be  Run  Back. — Where  a  train  runs  beyond 
a  station  platform  before  stopping,  and  a  passenger  instead  of  requiring  the  con- 
ductor to  back  his  train  to  the  platform  chose  to  alight  where  the  train  was 
standing,  and  the  trainmen  have  no  reason  to  believe  that  it  would  be  dangerous 
for  him  to  do  so,  he  takes  the  risk,  and  can  not  complain  that  the  place  was  not 
a  suitable  one  for  alighting.*^ 

Duty  to  Pass  Through  Cars  to  Station  Platform. — Where  a  train  is 
stopped  short  of  or  overshoots  the  station  and  it  is  possible  to  reach  the  platform 
by  passing  through  the  other  cars,  a  passenger  knowing  this,  but  who  elects  to 

tiff's   destination.     McNally  v.   Metropoli-  without  any  invitation  to   alight  or   mak- 

tan   St.    R.   Co.     (Mo.   App.),     129   S.     W.  ing   inquires    as    to    where    the    train    ha4 

464;  stopped,     stepped    from     the    car    in     the 

For    obstruction    before    reaching    de-  dark,  and  fell  from  a  railroad  bridge  ot\ 

pot— A    passenger   on   a    street   car    had  which   the  train  had   stopped,   he  can  not 

received   a   transfer   to   another   line.     As  'l,^'^""^^^,    Blevins    v.    Atchinson,    etc.,    R. 

the     car    approached     the    transfer     point  Co.,  3  Okla.  513,  41  Pac.  93. 

the   conductor   called    out   the   place,   and  41.  Running  past  or  stopping  short  of 

directed    the    passengers    to    transfer    to  destination — Mobile,      etc.,     R.     Co.      v, 

that   line.     The   car   came   to   a   stop,   and  Walsh,  40  So.  560,  146  Ala.  295. 

the    passenger    attempted    to    alight,    but.  Where  a  railroad  train  ran  past  a  sta- 

while  so  doing,  the  car  started  and  threw  Uon,    and   was    stopped   at   a    dangerous 

her  to  the  ground.     The  car  stopped  be-  place   in   a   dark   night,   it   was   not   negli- 

cause  of  a  wagon  m  front  of  it,  and  when  gence   for   a   passenger  to   alight.     Terre 

the    wagon   moved    the    car    started    up.  Haute,   etc.,   R.   Co.  v.   Buck,   96   Ind.  346, 

The  passenger   received   no  notice   to   de-  49   Am.   Rep.   168. 

lay    the    transfer.      The    rear    of    the    car,  t  «■,»    ...^    ;.,;„„.    ;-    4.„,...i;_~    t,  -1        a 

when   it   stopped,   was   from   fifty   to    one  „,^°^    ""^   '"J"^  ^   travehng    ^^"^^'TA 

hundred    feet    from    the    street    crossing  Ff ":f  ^^L"^^^'^^"*'/  "^'^^  ^^'^°'^^  ^" 

where     it     usually     stopped.      Held,     that  f^tion  can  recover  for  the  inconvenience, 

the  passenger  was  not  guilty  of  contrib-  ^°^X  °Ll'Tl    1""^    ^^Hf"?   ^^    traveling 

utory  negligence,   as   a  matter   of  law,   in  back;  but  if  he  leaves  the  train  under  cir- 

attempting  to  alight.     United  R.,  etc.,  Co.  ^"""'1^""^   which   render  the   act   mipru- 

V.    WoolbHdge,    55    Atl.    444,    97    Md.    629.  ^^%^^   ^^%   '^   ^*«^M        A  "^K',    0^^"^ 

„,      .               r           .,        ,             .  ^-  Wabash  R.  Co.,  84  Mo.  App.  143. 

39.  Slowing  up  for  railroad  crossmg —  .„    r,..j.„  t„   ^«„,„v     4.1,  ,.   .._  •      u 
Custom.-Stevens  v.   Boston   Elevated   R.  ,f^   °"*y.  to   require   &at   tram  be   run 

Co.,   85   N.   E.   571,   199   Mass.   471.  ^«  iTA^^TfiroJ'W     "t'    r'       ^o/'    ^^'*^' 

'     ^         .    .          '        „                                   .,  58  S.  W.  468,  22  Ky.  L.  Rep.  593. 

40.  On  advice  of  fellow  passenger.— II-  jf  plaintiff  got  off  without  objection, 
linois  Cent.  R.  Co.  v.  Green,  81  ill.  19,  35  and  without  requesting;  the  conductor  or 
Am.  Rep.  255.  other  agent  of  the  carrier  to  run  the  train 

Where  a  passenger  on  a  stock  train  back  to  the  depot,  he  can  recover  no  dam- 
was  awakened  at  night  by  one  not  an  ages  by  reason  of  having  to  walk  back  to 
employee  of  the  road,  and  informed  that  the  depot.  Gulf,  etc.,  R.  Co.  v.  Head,  4 
his     cattle     were      being     unloaded,     and,  Texas  App.  Civ.  Cas.,  §  209,  15  S.  W.  504, 
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alight  where  there  is  no  platform  and  is  injured,  can  not  recover,*^  but  where  a 
passenger  is  unable  to  tell  whether  the  car  is  opposite,  the  station  because  of 
darkness  or  for  other  reasons,  and  the  trainmen  open  the  door  and  call  the  sta- 
tion, he  will  not  be  debarred  from  recovery.** 

Stopping  Street  Car  on  Wrong  Side  of  Street. — A  passenger  on  a  street 
car  may  attempt  to  alight  without  being  guilty  of  contributory  negligence  where 
the  car  is  stooped  on  the  near  side  of  a  street  crossing,  particularly  where  the 
signal  for  stopping  has  just  been  given,*°  and  the  fact  that  to  stop  on  the  near 
side  of  a  street  is  in  violation  of  a  city  ordinance  will  not  prevent  his  recovery.*" 

§§  2807-2810.  Alighting  at  Wrong  End  or  Part  of  Car  or  on  Wrong 
Side  of  Train — §  2807.  Wrong  End  of  Car. — Ordinarily  a  passenger  may 
alight  from  efther  end  of  a  car  without  being  charged  with  negligence.*'^ 

Knowledge  of  Right  End. — Where,  however,  it  is  within  the  knowledge 
of  a  passenger  that  one  end  of  a  car  is  the  usual,  cusjiomary  and  proper  end  from 
which  to  alight  and  he  voluntarily  alights  from  the  other  he  is  negligent  and 
can  not  recover.*^ 


43.  Duty  to  pass  through  cars  to  plat- 
form.— Defendant  did  not  draw  the  car 
in  which  plaintiff  was  riding  up  to  the 
station  platform,  and  in  stepping  from 
the  car  to  the  ground  she  fell  and  was  in- 
jured. Plaintiff  could  have  safely  gained 
the  platform  by  passing  through  the  next 
car  forward.  Held,  that  plaintiff's  neg- 
ligence precluded  a  recovery.  Eckerd  v. 
Chicago,  etc.,  R.  Co.,  70  Iowa  353,  30  N. 
W.  615. 

A  passenger  can  not  recover  from  a 
railroad  company  for  personal  injuries  oc- 
casioned by  her  neglect,  in  alighting,  to 
avail  herself  of  the  suitable  place  for  land- 
ing provided  by  the  company,  Chicago, 
etc.,  R.  Co.  V.  Dingman,  1  111.  App.  162. 

44.  As  the  train  approached  plaintiff's 
station  at  night,  the  brakeman  opened  the 
door  of  the  rear  car,  in  which  plaintiff 
was,  and  called  the  station,  and  plaintiff 
and  other  passengers  got  off  on  the 
ground,  not  knowing  that  they  vvere 
eighty  yards  from  the  depot.  The  night 
was  dark,  and  plaintiff,  after  the  train 
left,  in  walking  along  the  unlighted  track 
toward  the  depot,  fell  into  an  unguarded 
cattle  guard  and  was  injured.  Held,  that 
plaintiff  was  not  guilty  of  contributory 
negligence  in  not  going  through  the  cars 
between  him  and  the  station  platform  be- 
fore getting  off,  or  in  not  finding  the  con- 
ductor, who  was  at  the  front  end  of  the 
train,  and  requesting  him  to  move  the 
train  until  the  rear  car  reached  the  plat- 
form. Chesapeake,  etc.,  R.  Co.  v.  Smith, 
49    S.    E.    487,    103   Va.    326. 

45.  Stopping  street  car  on  wrong  side 
of  street. — West  Chicago  St.  R.  Co.  v. 
Manning,   170  111.  417,  48   N.   E.  958. 

Though  an  ordinance  required  defend- 
ant street  railway  company  to  stop  its 
cars  on  the  far  crossing,  yet,  cars  having 
frequently,  to  plaintiff's  knowledge,  been 
stopped  at  the  place  of  the  accident  be- 
fore reaching  the  far  crossing,  to  receive 
or  discharge  passengers,  and  she  having 
signaled  the  car  to  stop  to  let  her  off,  she 
had   a   right   to   suppose,   on   its   stopping 


before  it  reached  the  far  crossing,  that  it 
stopped  to  let  her  off,  so  that,  there  be- 
ing no  suggestion  that  it  stopped  for  any 
other  purpose,  defendant  can  not  com- 
plain that  the  jury  were  authorized  to 
find  that  it  was  stopped  for  such  purpose. 
Franklin  v.  St.  Louis,  etc.,  R.  Co.,  87  S. 
W.  930,   188   Mo.   533. 

46.  In  violation  of  city  ordinance. — 
Franklin  v.  St.  Louis,  etc.,  R.  Co.,  188 
Mo.    533,    87    S.   W.    930. 

Though  an  ordinance  require  street  cars 
to  stop  on  the  further  side  of  cross 
streets,  to  prevent  their  obstruction,  a 
passenger  may,  without  being  negligent, 
attempt  to  alight  where  a  car  is>  stopped 
just  before  reaching  the  street.  Judg- 
ment, 70  III.  App.  239,  affirmed  in  West 
Chicago  St.  R.  Co.  v.  Manning,  48  'N.  E. 
958,    170   111.    417. 

47.  Rear  end. — -It  is  not  negligence  for 
a  passenger  to  leave  a  railroad  car  at  the 
rear  platform.  McDonald  v.  Illinois  Cent. 
R.   Co.,  88  Iowa  345,  55  N.  W.  103. 

It  is  not  negligence  for  a  passenger  to 
attempt  to  alight  from  the  rear  end  of 
a  car',  where  the  uncontradicted  evidence 
shows  that  it  was  a  proper  place.  Olson 
V.  Chicago,  etc.,  R.  Co.,  102  N.  W.  449,  94 
Minn.    241. 

Front  end. — In  the  absence  of  a  rule  or 
custom  requiring  passengers  to  alight 
from  the  front  end  of  a  car,  it  is  not  neg- 
ligence to  alight  from  the  rear  end.  Cart- 
wright  V.  Chicago,  etc.,  R.  Co.,  52  Mich. 
606,    18   N.   W.   380,   50   Am.   Rep.   274. 

48.  Knowledge  of  right  end.^Plaintiff 
got  on  defendant's  train  at  the  rear  plat- 
form. It  was  raining,  snowing,  and  freez- 
ing, and  the  steps  were  slippery.  After  a 
ride  of  six  minutes,  he  reached  his  desti- 
nation, and  got  off  at  the  same  platform, 
and  fell  on  the  slippery  steps.  The  con- 
ductor stood  at  the  front  end  of  the  car 
to  assist  passengers  on  and  off  the  train. 
Plaintiff  had  made  the  same  trip  daily  for 
years,  and  knew  that  was  the  usual  cus- 
tom. Held,  that  plaintiff  was  negligent, 
and    could    not    recover.      Pittsburg,    etc., 
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In  Violation  of  Rules. — The  rule  of  a  city  passenger  railway  company  that 
passengers  shall  not  get  on  or  off  any  car  by  the  front  platform  is  a  reasonable 
rule,  and  if  a  party  be  injured  in  consequence  of  a  known  violation  of  such  rule, 
unless  compelled  thereto  by  some  existing  necessity  beyond  his  control,  the  com- 
pany is  not  liable.  In  such  case  the  question  of  negligence  on  the  part  of  the 
passenger  is  a  legal  question  for  the  court  to  decide.*^  But  it  has  been  held  in 
New  York  that  a  passenger  who  got  off  a  car  at  the  front  end  in  violation  of  the 
carrier's  rules  would  not  constitute  such  negligence  as  to  preclude  recovery.^*' 

§§  2808-2809.  Wrong  Side  of  Car— §  2808.  In  General.— Whether 
getting  off  on  the  wrong  side  of  a  train  constitutes  negligence  must  depend  upon 
all  surrounding  circumstances.  It  can  not  be  said  that  to  get  off  on  the  side  of 
a  train  opposite  from  the  platfrom  provided  by  the  carrier  is  as  a  matter  of  law 
negligence,^  ^  though  it  has  been  held  to  be  so  in  some  states — that  a  passenger 
voluntarily  alighting  on  the  side  away  from  the  platform  assumes   the  risk.^^ 


R.  Co.  V.  Aldridge,  61  N.  E.  741,  37  Ind. 
App.  498. 

Absence  of  knowledge  of  danger  at 
usual  end. — Where  a  carrier  provided  a 
place  for  its  passengers  to  aliglit,  and 
stopped  its  train  there  in  the  night  after 
announcing  the  station,  not  having 
warned  a  passenger  not  to  alight  at  the 
front  end  of  the  coach,  that  end  being  a 
usual  place  of  exit,  a  passenger  could  as- 
sume, in  the  absence  of  l<:nowledge  of 
danger,  that  she  could  safely  get  off  at 
that  end.  Rearden  v.  St.  Louis,  etc.,  R. 
Co.   (Mo.),   114  S.  W.  961. 

Boarding  and  alighting  at  same  end.— 
In  an  action  for  personal  injuries  it  ap- 
peared that  plaintiff  was  a  passenger  on 
a  street  car,  and,  while  in  the  act  of  alight- 
ing from  the  front  of  the  car,  was  thrown 
into  the  street  by  the  driver  loosing  the 
brake.  Held,  that  there  was  no  fault  in 
the  attempt  of  the  plaintiff  to  get  off  the 
front  platform,  instead  of  the  rear  one; 
he  having  got  on  at  the  front  platform 
without  objection,  and  it  not  appearing 
that  any  notice  was  given  to  passengers 
that  they  must  not  get  off  at  the  front 
platform.  Mulhado  v.  Brooklyn  City  R. 
Co.,   30   N.   Y.   370. 

49.  In  violation  of  rules. — Baltimore 
City  Pass.  R.  Co.  v.  Wilkinson,  30  Md. 
224. 

50.  After  defendant's  street  car  had 
stopped,  plaintiff  alighted  from  the  front 
platform,  in  violation  of  defendant's  rules. 
The  horses  were  detached,  and,  on  turn- 
ing around,  struck  plaintiff,  six  feet  from 
the  car,  and  injured  him.  Held,  that  his 
violation  of  the  rules  was  not  contribu- 
tory negligence  precluding  a  recovery. 
Piatt  V.  Forty  Second  St.,  etc.,  R.  Co.  (N. 
Y.),  4  Thomp.   &  C.  406. 

51.  Wrong  side  of  car. — Getting  off 
the  wrong  side  of  a  train,  the  side  op- 
posite the  platform,  is  not,  as  matter  of 
law,  negligence.  McQuilken  v.  Central 
Pac.  R.   Co.,  64  Cal.  463,  2   Pac.  46. 

Where  a  passenger  was  injured  by  the 
sudden  moving  of  the  train  while  he  was 
alighting,  he  could  recover,  though  he 
was   leaving  on  the   opposite   side   of  the 


train  from  the  station,  and  on  the  side 
where  passengers  were  not  accustomed 
to  alight.  Kearney  v.  Seaboard,  etc.,  R. 
Co.,   74   S.    E.   593,   158   N.    C.   521. 

A  passenger  started  to  get  off  the  train, 
as  soon  as  it  stopped,  on  the  usual  side, 
but,  seeing  another  train  between  that 
and  the  depot,  and  nobody  to  help  her, 
she  tried  to  get  off  the  other  side.  The 
train,  however,  started  before  she  suc- 
ceeded, and  in  jumping  to  the  ground  she 
was  hurt.  It  did  not  appear  that  one  side 
was  safer  to  alight  than  the  other,  though 
there  was  a  brakeman  on  the  other  side, 
assisting  passengers,  but  not  at  plaintiff's 
car.  Held,  that  the  passenger  was  free 
from  negligence.  Gulf,  etc.,  R.  Co.  v.  Vin- 
son (Tex.  Civ.  App.),  34  S.  W.  956. 

52.  Kentucky. — In  an  action  for  in- 
juries it  appeared  that  plaintiff  alighted 
from  defendant's  train  on  the  right  of 
the  track,  where  there  were  neither  plat- 
form nor  lights,  and  was  injured  in  leav- 
ing the  yards.  The  evidence  showed  that 
there  was  a  safe  and  well  lighted  plat- 
form on  the  left  side,  of  which  plaintiff 
could  have  known  by  the  exercise  of  rea- 
sonable diligence.  Held,  that  plaintiff  as- 
sumed the  risk.  Louisville,  etc.,  R.  Co. 
V.  Ricketts,  96  Ky.  44,  37  S.  W.  860,  16 
Ky.   L.    Rep.   381. 

Where  a  railroad  company  provides  a 
platform  for  the  use  of  passengers  in 
getting  on  and  off  its  trains,  it  will  not  be 
liable  for  injuries  sustained  by  one  in 
alighting  from  a  train  on  the  side  op- 
posite the  platform,  where  it  appears  that 
he  knew,  or  by  diligence  could  have 
known,  of  the  platform,  and  that,  had  he 
stepped  off  upon  it,  he  would  not  have 
been  injured.  Louisville,  etc.,  R.  Co.  v. 
Payne,  104  S.  W.  753,  31  Ky.  L.  Rep.  1173. 

Plaintiff,  a  passenger  on  defendant's 
train,  when  it  arrived  at  a  station  at 
night,  got  off  on  the  side  opposite  the 
platform,  which  platform  was  safe  and 
well  lighted.  He  knew  which  side  the 
platform  was  on,  but  took  the  opposite 
side,  to  save  a  walk  of  eight  feet,  and  by 
reason  of  the  darkness  stumbled  over  a 
water  box,  throwing  one  of  his  hands  un- 
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§  2809.  On  Invitation  or  Acquiescence  of  Carrier. — Where  it  was  the 
custom — known  and  consented  to  by  the  railroad  company — of  passengers  to 
alight,  at  a  place  other  than  the  depot,  on  the  side  of  the  train  where  the  company 
operated  a  parallel  track,  the  mere  act  of  a  passenger  alighting  on  such  side  was 
not,  as  matter  of  law,  negligence,  but  the  question  is  solely  for  the  jury  to  de- 
termine.^^ 

In  Violation  of  Rules  of  Carrier. — If  the  custom  of  passengers  to  disre- 
gard a  rule  was  so  common  as  to  charge  the  servants  of  the  carrier  with  notice 
of  it,  then  it  was  either  their  duty  to  take  active  measures  to  enforce  the  rule, 
or  to  so  manage  their  trains  at  this  point  as  to  render  it  safe  to  disregard  it.  A 
railway  company  does  not  discharge  its  entire  obligation  to  the  public  by  a  notice 
of  a  certain  requirement,  permitting  the  requirement  to  be  generally  disregarded, 
and  then  proceeding  upon  the  theory  that  every  one  is  bound  to  comply  with  it. 
If,  in  such  case,  an  accident  occur,  the  defendant  should  not  be  allowed  to  rely 
exclusively  upon  a  breach  of  its  regulation. ^^ 


der  the  train,  and  was  injured.  The  tram 
stopped  four  minutes,  and  plaintiff,  by 
the  use  of  ordinary  prudence,  could  have 
left  the  cars  and  depot  grounds  with  rea- 
sonable safety  had  he  taken  the  platform 
side.  Held,  that  plaintiff  left  the  cars  at 
his  own  risk,  the  defendant  not  being  re- 
quired to  have  the  side  opposite  the  plat- 
form lighted,  even  though  plaintiff  and 
others  had  sometimes  gotten  on  and  off 
before  on  that  side,  as  a  matter  of  con- 
venience to  themselves.  Louisville,  etc., 
R.  Co.  V.  Ricketts,  93  Ky.  116,  14  Ky.  L. 
Rep.  19,  19  S.  W.  182. 

Pennsylvania. — Where  a  railroad  com- 
pany has  provided  a  sufficient  platform 
for  the  accommodation  of  passengers 
boarding  or  alighting  from  its  cars,  it  is 
not  liable  for  injuries  to  a  passenger  re- 
sulting from  his  voluntarily  leaving  the 
cars  on  the  opposite  side  and  receiving 
injuries  from  a  train  on  another  track. 
Pennsylvania  R.  Co.  v.  Zebe,  33  Pa.  318; 
S.  C,  37  Pa.  420. 

A  passenger  on  a  railroad  train,  in  the 
nighttime,  alighted,  in  violation  of  the 
rules  of  the  company,  on  the  north  side 
instead  of  the  south  side  of  the  train,  and 
in  so  doing  he  fell  into  a.  ditch,  dug  that 
day,  and  was  injured.  He  knew  that  a 
platform  and  accommodations  for  pas- 
sengers to  alight  had  been  provided  on 
the  south  side  of  the  track,  but  that  there 
were  none  on  the  north  side,  and  that 
passengers  were  forbidden  to  alight  there. 
Held,  that  the  injury  was  the  result  of 
his  own  negligence.  Drake  v.  Pennsyl- 
van'ia  R.  Co.,  137  Pa.  352,  20  Atl.  994,  21 
Am.  St.  Rep.  883. 

53.  On  invitation  or  acquiescence  of 
carrier. — Judgment,  68  111.  App.  635,  af- 
firmed in  Pennsylvania  Co.  v.  McCaffrey, 
50  N.   E.   713,   173   111.    169. 

Where  passengers  were  alighting  on  a 
dark  night  from  a  train  indiscriminately 
on  both  sides,  with  the  knowledge  and 
assistance  of  the  trainmen,  and  plaintiff, 
without  knowledge  as  to  the  existence  of 
the  platform,  fell  into  a  ditch  after  alight- 
ing, he  was  not  guilty  of  contributory 
negligence   because,   the   company   having 


provided  a  suitable  platform  ror  the  pur- 
pose, it  was  his  duty  to  use  it.  Chesa- 
peake, etc.,  R.  Co.  V.  Harris,  49  S.  E. 
997,   103   Va.   635. 

Where  plaintiff,  who  was  ignorant  of 
the  surroundings,  was  directed  to  get  off 
a  train  and  go  to  the  depot,  and  people 
were  getting  off  on  both  sides  of  the 
train,  evidence  that  he  stated  he  did  not 
get  off  on  the  other  side  of  the  train  be- 
cause there  was  such  a  rush,  and  he  never 
followed  a  crowd  in  a  rush,  does  not 
show  a  want  of  due  care.  Chesapeake, 
etc.,  R.  Co.  V.  Harris,  49  S.  E.  997,  103 
Va.   635. 

The  fact  that  passengers  were  invited 
to  alight  from  a  train  only  on  one  side 
away  from  the  depot,  and  that  plaintiff 
passenger  was  killed  after  alighting  from 
the  train  on  the  depot  side,  does  not  per 
se  show  contributory  negligence,  where 
passengers  were  not  forbidden  to  alight 
on  the  depot  side,  but,  on  the  contrary, 
had  always  been  permitted  to  do  so.  At- 
lantic City  R.  Co.  V.  Goodin,  43  Atl.  333, 
62  N.  J.  L.  394,  45  L.  R.  A.  671,  72  Am. 
St.    Rep.   652. 

54.  A  passenger,  while  crossing  the 
track  next  to  the  train  he  had  left,  was  in- 
jured by  another  train  passing  thereon. 
He  had  alighted  on  that  side,  contrary  to 
a  notice  of  the  railway  company,  without 
special  necessity,  but  it  was  customary 
for  passengers  to  do  so,  without  objec- 
tion. There  was  no  manifest  danger,  and 
he  got  off  in  such  a  way  that  he  could 
not  have  failed  to  see  a  train  coming,  if 
properly  lighted.  Held,  that  disregard- 
ing the  notice  was  not,  as  matter  of  law, 
contributory  negligence.  Chicago,  etc., 
R.  Co.  V.  Lowell,  151  U.  S.  209,  14  S.  Ct. 
281,    38    L.    Ed.    131. 

Deceased  left  a  train,  at  a  station,  on 
the  side  opposite  to  the  platform  pro- 
vided, it  being  nearer  to  his  residence,  and 
attempted  to  cross  an  intervening  track, 
eight  feet  distant  from  the  train,  when  he 
was  struck  and  killed  by  another  train, 
running  in  the  opposite  direction.  Rain 
v/as  falling  at  the  time,  which  obscured 
vision;   and   deceased,  as  he  left   the   car. 


2247 


CONTRIBUTORY    NEGLIGENCE. 


§§  2809-2810 


Double-Track  Railway. — It  is  not  per  se  negligence  for  a  passenger  oii  a 
double-track  railroad  'to  alight  from  the  car  on  the  side  near  the  other  track.^s 
If  the  danger  is  obvious  and  there  is  no  necessity  for  getting  off  on  that  side, 
he  can  not  recover  for  injury.^^ 

Pennsylvania  Rule. — But  it  has  been  held  in  Pennsylvania  that  a  passenger 
who,  on  leaving  the  train  at  a  place  where  passengers  are  received  and  discharged 
without  station  or  platform,  gets  off  on  the  track  side,  instead  of  getting  off  on 
the  side  where  passengers  usually  alight,  is  properly  nonsuited  in  an  action  for 
injuries  received  by  a  passing  train,  though  he  testifies  that  the  track  side  was 
the  leveler  surface  and  the  easier  place  to  ahght;  it  not  appearing  that  the  other 
side  was  dangerous. ^'^ 

§  2810.  Side  Door  of  Baggage  Car. — Where  a  passenger  in  a  crowded 
combination  car  voluntarily,  and  in  violation  of  a  rule  of  the  company,  attempts 
to  get  off  at  a  side  door,  used  for  baggage,  and  is  injured,  the  railroad  com- 
pany is  not  liable. 58 


pulled  his  hat  over  his  face  to  shield  it. 
The  company's  rules  required  trains  to 
approach  that  station  under  full  control, 
and  prohibited  trains  from  passing  that 
station  while  other  trains  were  receiving 
or  discharging  passengers.  These  rules 
were  habitually  disregarded,  and  the  train 
which  struck  deceased  was  running  at 
fifteen  miles  per  hour  at  the  time.  When 
the  road  was  first  built,  cars  were  equipped 
with  gates  to  prevent  passengers  from 
leaving,  except  on  the  platform  side  of 
the  cars;  but  these  had  been  taken  off 
some  time  before  the  accident,  and  there 
was  no  notice  or  other  warning  forbid- 
ding passengers  from  alighting  away  from 
the  platform.  Deceased  uniformly,  and 
other  passengers  generally,  without  ob- 
jection of  the  company,  got  off  on  either 
side,  at  their  convenience.  Held,  that 
the  company  had  impliedly  invited  pas- 
sengers to  alight  on  either  side,  and  that 
the  question  of  deceased's  contributory 
negligence  was  for  the  jury.  Graven  v. 
MacLeod,   92    Fed.   846.   35    C.   C.    A.   47. 

55.  Chicago,  etc.,  R.  Co.  v.  Bolton,  37 
111.  App.  143. 

Alighting  on  the  wrong  side,  and  be- 
fore the  train  stopped,  neither  of  which 
caused  the  injury,  is  not  negligence  con- 
tributing to  an  injury  received  from  an 
engine  on  an  adjoining  track,  which  the 
passenger  had  no  reason  to  suspect  was 
approaching.  Pennsylvania  Co.  v.  Mc- 
Caffrey, 68  111.  App.  635,  affirmed  in  50 
N.    E.   713,   173    111.   169. 

56.  Plaintifif's  husband  was  struck  and 
killed  by  a  passing  train  at  a  station  on 
defendant's  railroad.  In  an  action  to  re- 
cover damages  for  the  death,  the  only 
testimony  was  that  introduced  by  plain- 
tiff, which  was  uncontradicted,  and  showed 
that  the  road  was  a  double  track  road, 
trains  running  west  on  the  north  track 
and  east  on  the  other,  there  being  a 
space  of  twelve  feet  between  the  two; 
that  there  were  platforms  for  passengers 
on  the  north  side  of  the  north  track  and 


on  the  south  side  of  the  south  track,*  but 
no  platform  between;  that  decedent 
alighted  from  a  west  bound  train  on  the 
south  side  of  the  same  in  the  daytime,  and 
started  across  the  south  track,  when  he 
was  struck  by  an  east  bound  train  thereon, 
The  only  witness  to  the  accident  was  an- 
other passenger,  an  emploj'ee  of  defend- 
ant, who  alighted  on  the  same  side  in  ad- 
vance of  decedent  and  crossed  the  south 
track  ahead  of  the  train.  He  testified 
that  such  train  was  in  plain  view  and 
whistled,  and  also  that  he  called  and  mo- 
tioned to  decedent  to  stay  back,  but  that 
decedent  started  to  run,  and  had  reached 
the  south  rail  when  he  was  struck.  There 
was  no  evidence  of  any  invitation  by  de- 
fendant to  passengers  to  alight  on  that 
side  of  trains,  or  that  it  had  knowledge 
of  any  custom  to  do  so;  nor  did  decedent, 
who  was  a  stranger  to  the  place,  have 
knowledge  of  any  such  custom,  if  it'  ex- 
isted. Held,  that  the  court  properly  di- 
rected a  compulsory  nonsuit  on  the 
ground  of  contributory  negligence.  Fad- 
ley  V.  Baltimore,  etc.,  R.  Co.,  153  Fed. 
514,    82    C.    C.    A.    464. 

Decedent,  a  passenger  on  defendant's 
railway  train,  alighted  on  the  side  of  the 
train  where  there  were  other  tracks,  and 
was  struck  by  a  rapidly  moving  train 
■  making  a  great  noise,  and  was  killed.  He 
had  imperfect  vision,  but  good  hearing, 
and  knew  that  he  could  have  alighted  on 
the  other  side  of  the  train  w'nere  there 
were  no  tracks.  Held,  that  he  was  guilty 
of  such  contributory  negligence  as  pre- 
cludes a  recovery.  Gonzales  v.  New 
York,  etc.,  R.  Co.,  38  N.  Y.  440,  98  Am, 
Dec.  58;  S.  C.  (N.  Y.),  50  How.  Prac. 
126. 

57.  Pennsylvania  rule. — Morgan  v. 
Camden,  etc.,  R.  Co.  (Pa.),  1  Monag.  132, 
16  Atl.   353. 

58.  Side  door  of  baggage  car. — Geogagu 
V.  New  York,  etc.,  R.  Co.,  42  N.  Y.  S. 
205,  10  App.  Div.  454;  Deery  v.  Camden, 
etc.,  R.  Co.,  163  Pa.  403,  30  Atl.  162. 
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§§  2811-2819.  Alighting  from  Moving  Train  or  Car  in  General— 
§  2811.  General  Rule. — While  there  are  some  cases  which  hold  that  the  act 
of  a  passenger  in  vohmtarily  leaving  a  car  while  in  motion  constitutes  contribu- 
tory negligence,^^  the  better  doctrine,  and  that  sustained  by  the  great  weight 


59.  Alighting  from  moving  train  or  car 
in  general. — United  States. — Secor  v.  To- 
ledo,  etc.,   R.   Co.,   10  Fed.  15. 

California. — Joyce  v.  tos  Angeles  R. 
Co.,  147  Cal.  274,  82  Pac.  204. 

Delaware. — Reiss  v.  Wilmington  City 
R.   Co.(   Del.),  67  Atl.  153. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Cun- 
ningham, 102  111.  App.  206;  Ohio,  etc.,  R. 
Co.  V.  Stratton,  78  111.  88;  Cincinnati,  etc., 
R.  Co.  V.  Dufrain,  36  111.  App.  352;  Louis- 
ville, etc.,  R.  Co.  V.  Johnson,  44  111. 
App.   56. 

Indiana. — Evansville,  etc.,  R.  Co.  v. 
Athon,  33  N.  E.  469,  6  Ind.  App.  2t(5.  5i 
Am.    St.   Rep.   303. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Constantine,  14  Ky.  L.  Rep.  432;  Dallas 
V.  IlHnois  Cent.  R.  Co.,  139  S.  W.  958,  144 
Ky.   737. 

Massachusetts.  —  Gavett  v.  Manchester, 
etc.,  R.  Co.  (Mass.).  16  Gray  501,  77  Am. 
Dec.  422.  See  Lucas  v.  New  Bedford, 
etc.,  R.  Co.  (Mass.).  16  Gray  501,  77  Am. 
Dec.  406;  White  v.  West  End  St.  R.  Co., 
165    Mass.    522,   43    N.    E.    298. 

Minnesota. — Olson  v.  Chicago,  etc.,  R. 
Co.,  102   M.  W.  449,  04  Minn.  241. 

Missouri.  —  Parker  v.  United  R.  Co. 
(Mo.  App.),  133  S.  W.  137;  Straus  t. 
Kansas,  etc.,  R.  Co.,  75  Mo.  185. 

New  York. — Lynch  v.  Interurban,  etc., 
R.   Co.,  88   N.  Y.   S.  935. 

Oregon.  — •  Armstrong  v.  Portland  R. 
Co.,  52  Ore.  437,  97   Pac.  715. 

Pennsylvania. — McClintock  v.  Pennsyl- 
vania R.  Co.  (Pa.),  21  Wkly,  .Votes  Cas. 
133. 

Tennessee.  —  East  Tennessee,  etc.,  R. 
Co.  V.   Massengill,  83  Tenn.   (15   Lea)    32.S. 

West  Virginia. — Hoylman  v.  Kanawha, 
etc.,  R.  Co.,  65  W.  Va.  264,  64  S.  E.  536, 
22    L.    R.    A.,    N.     S.,    741. 

Wisconsin. — Walters  v.  Chicago,  etc.,  R. 
Co.,  89  N.  W.  140,  113  Wis.  367. 

Wyoming.  —  Chicago,  etc.,  R.  Co.  v, 
Lampman,  18  Wyo.  106,  104  Pac.  533,  25 
L.  R.  A.,  N.  S.,  217,  Ann.  Cas.  1912C,  788. 

"'  All  experience  has  demonstrated  that 
to  get  off  a  moving  car  is  highly  dan- 
gerous; therefore  it  is  held  that  such  an 
act  is  negligence  per  se,  and  the  pas- 
senger if  thereby  injured,  except  in  very 
rare  cases,  is  guilt)'  of  contributory  neg- 
ligence and  can  not  recover.'  O'Toole  z'. 
Pittsburg,  etc.,  R.  Co.,  158  Pa.  99.  27  Atl. 
737,  22  L.  R.  A.  606,  38  Am.  St.  Rep.  830. 
'.■\n  adult  who  knowingly  and  unneces- 
sarily steps  from  a  railroad  train  in  mo- 
tion is  guilty  of  contributory  negligence 
as  a  matter  of  law.'  Walters  v.  Chicago, 
etc.,  R.  Co.,  113  Wis.  367,  89  N.  W.  140. 
Such  is  held  to  be  the  law  in  most  of  the 
courts."      Hoylman   v.    Kanawha,    etc.,    R. 


Co.,  65   W.  Va.  264,  64   S.   E.  53G,   22  L.  R. 

A.,  N.  S.,  741. 

In  an  action  by  a  passenger  to  recover 
damages  for  personal  injuries  received 
while  alighting  from  defendant's  train, 
there  being  evidence  to  support  the 
hypothesis,  the  court  erred  in  refusing  to 
give,  without  qualification,  an  instruction 
that,  "if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff  undertook  to  get 
off  the  train  after  it  began  to  move,  she 
is  guijty  of  contributory  negligence,  and 
can  not  recover,"  and  in  informing  the 
jury  that  they  were  to  determine  from  all 
the  evidence  whether  plaintiff  was  guilty 
of  contributory  negligence.  New  York, 
etc.,  R.  Co.  V.  Enches,  127  Pa.  316,  17  Atl. 
991,  14  Am.  St.  Rep.  848,  4  L.  R.  A.  432. 

It  is  proper  to  charge  that  if  the  plain- 
tiff voluntarily  went  out  of  the  car  upon 
the  platform  steps  while  the  car  was  in 
motion,  and  then  deliberatelj'  jumped  off, 
or  was  thrown  off  by  the  motion  of  the 
car,  he  was  guilty  of  contributory  negli- 
gence, since  in  extreme,  cases  negligence 
is  a  question  of  law.  Hoehn  v.  Cliicago, 
etc.,  R.  Co.,  152  111.  223,  38  N.  E.  549,  af- 
firming 52   111.   App.   662. 

In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  in  alighting 
from  a  train  before  it  stopped,  it  appeared 
that  the  night  was  "so  dark  that  a  per- 
son couldn't  see  where  he  or  she  was  go- 
ing." Defendant's  brakeman  called  the 
station,  and  fastened  open  the  car  door. 
The  cars  were  lighted,  and  at  the  station 
platform,  which  the  train  was  passing, 
there  was  a  lighted  lamp.  Plaintiff  had 
ridden  frequently  over  the  road,  and  the 
place  where  she  attempted  to  alight  and 
was  injured  was  near  the  usual  stopping 
place,  but  unlighted.  Held,  that  plaintiff 
could  not  recover,  from  want  of  due  care 
on  her  part.  England  v.  Boston,  etc.,  R. 
Co.,   153   Mass.   490,  27   N.   E.   1. 

In  an  action  for  injuries  received  on 
alighting  at  a  station  from  a  train  after 
it  had  started,  it  was  shown  that  plaintiff 
had  alighted  there  every  day  for  thirty- 
five  years,  and  that  it  was  daylight  at  the 
time  of  the  accident.  Plaintiff  testified 
that  it  was  a  dark  and  drizzling  evening, 
that  he  did  not  look  to  see  if  the  train 
was  moving,  that  his  sight  was  good,  and 
that  there  was  nothing  to  distract  his  at- 
tention. There  was  a  truck  and  a  lamp 
on  the  platform  within  tlie  range  of  his 
vision,  which  would  have  shown  him  that 
the  train  was  in  motion,  if  he  had  looked. 
Held,  that  plaintiff  could  not  recover,  be- 
cause of  a  lack  of  due  care.  Brown  v. 
Xew  York,  etc.,  R.  Co.,  63  'N.  E.  941,  131 
Mass.   365. 

Method  of  propulsion  immaterial. — It  is 
negligence   per   se   to   attempt    to   get   on 
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of  authority,  is  that  such  conduct  on  the  part  of  a  passenger  is  not  negligence 
per  se.  Whether  it  is  negligence  or  not,  in  a  particular  case,  for  a  passenger  to 
attempt  to  alight  from  a  moving  train,  must  depend  upon  the  circumstances  of 
danger  attending  the  act,  and  the  special  justification  which  the  person  leaving 
the  train  had  for  doing  so.  Ordinarily,  in  cases  of  this  kind,  the  question  of 
what  is  or  is  not  negligence  is  one  for  the  jury;  and  unless  the  danger  is  ob- 
viously great  such  as  to  preclude  a  person  of  common  prudence  and  ordinary 
intelligence  from  attempting  to  alight,  it  will  not  be  held  that  leaving  the  train 
is,  as  a  matter  of  law,  such  negligence  as  should  preclude  a  recovery.  The  rate 
of  speed  the  train  has  acquired,  the  place,  and  all  the  circumstances  connected 
with  the  alighting  are  to  be  taken  into  consideration  in  determining  whether  or 
not  the  person  was  guilty  of  negligence  on  his  part  in  leaving  or  attempting  to 
leave  the  train. s**     And  where  the  danger  is  so  obviously  great  and  the  testi- 


and  off  a  moving  car,  whether  propelled 
by  steam  or  electricity.  Boulfrois  v. 
United  Tract.  Co.,  59  Atl.  1007,  210  Pa. 
363,   105    Am.    St.   Rep.   809. 

Construction  of  car. — A  passenger  who 
voluntarily  jumps  from  a  moving  street 
car  does  so  at  his  own  peril,  and  the  con- 
struction of  a  car  is  not  defective  which 
is  only  unsafe  in  view  of  such  conduct. 
Werbowlsky  v.  Fort  Wayne,  etc.,  R.  Co., 
48  N.  W.  1097,  86  Mich.  236,  24  Am.  St. 
Rep.    120. 

60.  Alabama.  —  Dilburn  v.  Louisville, 
etc.,  R.  Co.,  156  Ala.  228,  47  So.  210;  S. 
C,    (Ala.),    59    So.    438. 

Arkansas. — Little  Rock,  etc.,  R.  Co.  v. 
Atkins,    46    Ark.    423. 

Georgia. — Tallulah  Falls  R.  Co.  v.  Har- 
ris, 129  Ga.  305,  58  S.  E.  838:  Southern  R. 
Co.  V.  Parham,  10  Ga.  App.  521,  73  S.  E. 
763;  Augusta,  etc.,  R.  Co.  v.  Snider,  118 
Ga.  146.  44  S.  E.  1005;  Coursey  v.  South- 
ern R.  Co.,  113  Ga.  297,  38  S.  E.  866;  West 
End,  etc.,  St.  R.  Co.  v.  Mozely,  79  Ga. 
463,  4  S.  E.  324;  Covington  v.  Western, 
etc..  R.  Co..  81  Ga.  273,  6  S.  E.  593;  South- 
western Railroad  v.  Singleton,  67  Ga.  306; 
Suber  V.  Georgia,  etc.,  R.  Co.,  96  Ga.  42, 
23  S.  E.  387,  distinguishing  Coleman  v. 
Georgia.  R..  etc.,  Co.,  84  Ga.  1,  10  S.  E. 
498;  McLarin  v.  Atlantic,  etc.,  R.  Co.,  85 
Ga.  504,  11  S.  E.  840;  Barnett  v.  East 
Tennessee,  etc.,  R.  Co.,  87  Ga.  766,  13  S. 
E.  904. 

Illinois. — Chicago  &  J.  E.  Ry.  Co.  v. 
Lloyd,  129  111.  App.  156;  West  Chicago 
St.  R.  Co.  V.  Dudzik,  67  111.  App.  681-, 
Chicago  City  R.  Co.  v.  Mumford.  97  111. 
560;  Chicaso,  etc.,  R.  Co.  v.  Bonifield,  104 
111.  223;  Chicago,  etc.,  R.  Co.  v.  Byrum, 
153  111.  131,  38  N.  E.  578,  affirming  48  111. 
App.   41. 

Indiana.  —  Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  542,  21  N.  E.  31,  12  Am. 
St.  Rep.  443;  Louisville,  etc.,  R.  Co.  v. 
Bean.  9  Ind.  App.  240,  36  N.  E.  443;  Pitts- 
burgh, etc.,  R.  Co.  V.  Gray,  64  N.  E.  39, 
28  Ind.  App.  588;  Harris  v.  Pittsburg, 
etc.,  R.  Co.,  70  N.  E.  407,  32  Ind.  App. 
600. 

Iowa. — Nichols  v.  Dubuque,  etc.,  R.  Co., 
68  Iowa  732,  28  N.  W.  44;  Raben  v.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  732,  34  N.  W. 
621. 


Kansas.  —  Atchison,  etc.,  R.  Co.  v, 
Hughes,  55  Kan.  491,  40   Pac.  919. 

Missouri. — Wyatt  v.  Citizens'  R.  Co.,  55 
Mo.  485;  Gress  v.  Missouri  Pac.  R.  Co., 
84  S.  W.  122,  109  Mo.  App.  716;  Hecker 
V.  Chicago,  etc.,  R.  Co.,  84  S.  W.  126,  110 
Mo.  App.  162;  Waller  v.  Hannibal,  etc., 
R.  Co.,  83  Mo.  608;  Leslie  v.  Wabash,  etc., 
R.  Co.,  88  Mo.  50;  Taylor  v.  Missouri  Pac. 
R.  Co.,  26  Mo.  App.  336;  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  29  Mo.  App.  495;  Dun- 
can V.  Wyatt  Park  R.  Co.,  48  Mo.  App. 
659;  Richmond  v.  Quincy,  etc..  R.  Co.,  49 
Mo.  App.  104;  Sanderson  v.  Missouri  Pac. 
R.   Co.,   64   Mo.   App.   655. 

Nebraska.  — •  Chicago,  etc.,  R.  Co.  v, 
Winfrey,  67  Neb.  13,  93  N.  W.  526;  Union 
Pac.  R.  Co.  V.  Porter,  38  Neb.  226,  56  N. 
W.  808;  Omaha  St.  R.  Co.  v.  Craig,  39 
■Neb.    601,    58    N.   W.   209. 

New  Jersey. — New  Jersey  Tract.  Co.  v. 
Gardner,   38  Atl.   669,  60  N.  J.   L.   571. 

New  York. — Mettlestadt  v.  Ninth  Ave, 
R.  Co.,  32  How.  Prac.  428,  27  N.  Y.  Super. 
Ct.  377;  Conley  v.  Forty  Second  St.,  etc., 
R.  Co.,  56  N.  Y.  Super.  Ct.  607,  2  N.  Y. 
S.  229;  Filer  v.  New  York  Cent.  R.  Co., 
49  N.  Y.  47,  10  Am.  Rep.  327;  Munroe  v. 
Third  Ave.  R.  Co.,  50  N.  Y.  Super.  Ct. 
114;  Lewis  v.  Delaware,  etc.,  Canal  Co., 
145  N.  Y.  508,  40  N.  E.  248,  reversing  30 
Hun  192,  30  N.  Y.  S.  28;  Wallace  z'.  Third 
Ave.  R.  Co.,  55  N.  Y.  S.  132,  36  App.  Div. 
57;  McAlan  v.  -New  York,  etc.,  Bridge,  60 
N.  Y.  S.  176,  43  App.  Div.  374,  affirmed 
in   67   N.   Y.   S.   1139,   56  App.   Div.   639. 

Ohio.  —  Holmes  v.  Ashtabula  Rapid 
Transit  Co.,  10  O.  C.  D.  638. 

Texas.  —  Galveston,  etc.,  R.  Co.  v, 
Krenek  (Tex.  Civ.  App.),  138  S.  W.  1154; 
Galveston,  etc.,  R.  Co.  Th  Smith,  59  Tex. 
406;  Houston,  etc.,  R.  Co.  v.  Stewart,  37 
S.  W.  770,  14  Tex.  Civ.  App.  703;  Inter- 
national, etc.,  R.  Co.  zi.  Satterwhite,  38 
S.  W.  401,  15  Tex.  Civ.  App.  102. 

Virginia. — Newport  News,  etc..  Elect, 
Co.  V.  McCormick,  106  Va.  517,  56  S.  E. 
281. 

A  passenger  is  not  negligent  in  alight- 
ing from  a  moving  train  if  the  speed  of 
the  train  and  all  the  surrounding  circum- 
stances are  such  that  a  person  of  or- 
dinary  prudence    would   have     done     the 
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mony  is  undisputed,  the  court  may,  as  a  matter  of  law,  declare  that  the  passen- 
ger's conduct  was  reckless  and  negligent.*^ 


same  thing.  Puget  Sound  Elect.  Rail- 
Vvay  V.  Felt,  181  Fed.  938. 

There  being  evidence  that  the  plaintiff 
was  a  passenger  upon  a  train  of  the  de- 
fendant company,  having  a  ticket  from 
kedan,  Georgia,  to  Atlanta,  Georgia;  that 
there  was  a  well  established  custom  in 
respect  to  this  particular  train,  which  was 
known  as  the  "shoo-fly"  train,  to  slow  it 
down  or  stop  it  at  various  street  cross- 
ings and  points  in  the  yards  of  the  de- 
fendant company,  other  than  the  regular 
Station  at  Atlanta,  for  the  purpose  of  re- 
cei\ing  and  discharging  passengers;  that 
the  train  slowed  down  at  a  point  at  which 
it  was  accustomed  to  slow  down  for  the 
purpose  of  allov.'ing  passengers  to  alight, 
and  that  when  it  was  running  very 
slowly,  the  plaintiff,  as  he  had  done  a 
humber  of  times  before  in  respect  to  this 
same  train,  attempted  to  get  off,  and,  as 
he  was  in  the  act  of  alighting  and  before 
he  had  time  to  get  completely  off  the 
steps,  the  engineer  caused  the  train  to 
give  a  sudden  lurch  forward,  whereby  the 
plaintiff  was  thrown  to  the  ground  and 
hurt.  Held:  (a)  It  is  not  negligence, 
as  a  matter  of  law,  for  a  passenger  to  be 
Upon  the  platform  of  a  moving  train,  or 
for  him  to  attempt  to  alight  from  a 
slowly  moving  train.  Augusta,  etc.,  R. 
Co.  V.  Snider,  118  Ga.  146,  44  S.  E.  1005, 
distinguishing  a  number  of  cases  appar- 
ently to  the  contrary,  and  criticising  and 
practically  overruling  Paterson  v.  Cen- 
tral R.,  etc.,  Co.,  85  Ga.  653,  11  S.  E.  372. 
(b)  The  fact  that  the  point  at  which  the 
train  slowed  down  and  at  which  the 
plaintiff  attempted  to  alight  was  in  the 
midst  of  a  switch  yard,  where  there  were 
likely  to  be  a  number  of  moving  trains, 
does  not  render  the  plaintiff  guilty  of 
contributory  negligence  adequate  to  de- 
feat a  recovery,  since  he  was  not  hurt  by 
reason  of  any  of  these  dangers,  (c)  Un- 
der the  facts  of  the  case,  the  presumption 
of  negligence  attached  against  the  car- 
rier. Sanders  v.  Southern  R.  Co.,  107  Ga. 
133,  32  S.  E.  840.  (d)  The  court  erred  in 
granting  a  nonsuit.  Pierce  v.  Georgia  R., 
etc.,   Co.,  9   Ga.  App.   666,  72   S.   E.  66. 

Generally  a  passenger,  alighting  from 
the  conveyance  of  a  carrier,  should  v,fait 
Until  such  conveyance  has  come  to  a  com- 
plete stop,  or  is  moving  so  slowly  as  not 
to  enhance  the  danger  attending  an  at- 
tempt to  alight.  Craig  v.  Wabash  R.  Co., 
126  S.  W.  771,  142  Mo.  App.  314. 

Effect  of  act  dependent  upon  exer- 
cise of  proper  care  by  passenger. — If  a 
passenger  on  leaving  a  car  while  in  mo- 
tion took  no  more  risk  in  so  doing  than 
a  man  of  ordinary  prudence  would  have 
taken  under  similar  circumstances,  he  was 
not  negligent.  Gulf,  etc.,  R.  Co.  v.  Row- 
land,  90   Tex.   365,   38   S.   W.   756. 

A    passenger    is    guilty    of   contributory 


negligence  in  attempting  to  get  off  a  mov- 
ing car  at  a  time  when  a  reasonably  pru- 
dent person  similarly  situated  would  not 
attempt  to  alight.  Sweet  v.  Birmingham 
R.,  etc.,  Co.,  39  So.  7,67,  145  Ala.  667. 

If  a  passenger  interprets  the  custom- 
ary announcement  of  a  station  by  the  flag- 
man on  a  passenger  train  with  the  order 
"all  out  for"  such  station  and  his  fasten- 
ing back  the  door  of  the  car,  as  an  invi- 
tation to  him  to  alight,  with  an  assurance 
that  the  train  had  stopped,  he  would  not 
thereby  be  absolved  from  the  duty  to  use 
due  care,  and  where  a  passenger  upon 
such  aftnouncement  repaired  to  the  plat- 
form while  the  train  was  moving  at  a 
pace  with  which  he  was  perfectly  famil- 
iar, so  that  the  least  observation  would 
have  shown  him  that  the  train  was  in 
motion,  and,  without  looking  or  taking 
any  precaution  to  see  if  the  train  was 
moving,  stepped  off  and  was  run  over  and 
injured,  he  could  not  recover.  Illinois 
Cent.  R.  Co.  v.  Massey,  97  Miss.  794,  53 
So.    385. 

In  an  action  for  injuries  received  from 
a  defect  in  a  platform  v/hile  alighting 
from  a  train,  an  instruction  that  if  plain- 
tiff leaped  from  the  train  while  it  was  in 
rapid  motion,  and  disembarked  in  a  reck- 
less and  negligent  manner,  he  could  not 
recover,  is  erroneous,  as  the  train  need 
not  be  moving  rapidly,  if  plaintiff  negli- 
gently leaped  from  it,  and  it  is  not  neces- 
sary that  there  be  a  concurrence  of  negli- 
gence and  recklessness.  Missouri,  etc., 
R.  Co.  V.  Wylie  (Tex.  Civ.  App.),  26  S. 
W.    85. 

61.  Where  facts  undisputed — Matter  of 
law. — Watkins  v.  Birmingham  R.,  etc., 
Co.,  120  Ala.  147,  24  So.  392,  43  L.  R.  A. 
297. 

While  it  can  not  be  held,  as  matter  of 
law,  where  an  injury  is  received  by  a  pas- 
senger upon  a  railroad  in  attempting  to 
alight  from  a  car  while  it  is  in  motion, 
that  this  act,  under  all  circumstances, 
constitutes  contributory  negligence,  it  is 
not  in  every  case  a  question  of  fact  for 
a  jury.  When  the  facts  are  undisputed, 
the  question  of  contributory  negligence 
may  become  one  of  law.  Morrison  v. 
Erie  R.  Co.,  56  N.  Y.  302. 

By  reason  of  the  rapid  speed  of  a  train, 
or  the  existence  of  facts  and  circum- 
stances at  the  time  that  a  passenger  at- 
tempts to  board  or  leave  it,  the  indica- 
tions of  danger  may  be  so  apparent  and 
obvious  that  one  must  necessarily  be 
charged  with  knowledge  of  its  existence; 
and  in  such  a  case  the  court  might  con- 
clude, as  a  matter  of  law,  that  it  would 
be  contributory  negligence  to  attempt 
to  leave  or  board  the  train  under  the  cir- 
cumstances. Kansas,  etc.,  R.  Co.  v. 
Dorough,  73  Tex.  108,  10  S.  W.  711;  Mills 
V.   Missouri,   etc.,   R.   Co.,  94  Tex.  242,   59 
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Proximate  Cause. — Although  one  alights  from  a  train  before  it  has  quite 
stopped,  he  may  recover  for  an  accident  to  which  his  act  does  not  contribute.^^ 

Absence  of  Negligence  on  Carrier's  Part. — While  it  is  not  negHgence  as 
a  matter  of  law  to  step  off  from  a  moving  street  car,  a  person  stepping  off  as- 
sumes the  risk  of  injury,  in  the  absence  of  negligence  or  fault  on  the  part  of  the 
carrier.®^ 

§  2812.  Where  Danger  Obvious. — The  mere  act  of  alighting  from  a  train 
which  is  in  motion  is  not  negligence  per  se,  but  it  is  negligence  to  attempt  to  alight 
at  a  time  or  where  the  circumstances  are  such  that  the  danger  of  injury  is  ob- 
viously great.  The  conduct  of  a  person  of  ordinary  sense  and  prudence  is  the 
standard  required  by  law ;  and  hence,  where  the  circumstances  are  such  as  to 
make  the  danger  of  alighting  from  a  moving  train  obvious  to  such  a  person,  it  is 
negligence  to  alight.  This  obvious  danger  may  arise  from  various  circumstances, 
such  as  the  speed  at  which  the  train  is  moving,  the  nature  of  the  ground  where 
it  is  sought  to  alight,  the  distance  from  the  step  to  the  ground,  the  position  in 
which  the  person  leaving  the  train  places  himself  in  his  effort  to  alight  safely, 
and  other  circumstances.^'' 


S.  W.  874,  55  L.  R.  A.  497,  reversing  57 
S.  W.  231;  Galveston,  etc.,  R.  Co.  v. 
Sanchez  (Tex.  Civ.  App.),  65  S.  W.  893; 
Gulf,  etc.,  R.  Co.  V.  Shelton,  30  Tex.  Civ. 
App.  73,  69  S.  W.  653,  affirmed  in  96  Tex. 
301. 

Alighting  from  elevator  in  motion. — ^Tn 
an  action  for  injuries  sustained  vi^hile 
alighting  from  a  passenger  elevator,  a 
declaration  alleging  that  plaintiff  at- 
tempted to  alight  while  the  elevator  was 
in  motion,  and  before  it  had  reached  the 
level  of  the  floor  to  which  she  was  being 
carried,  was  demurrable,  as  showing  that 
plaintiff  was  guilty  of  contributory  neg- 
ligence. Bullock  V.  Butler  Exch.  Co.,  46 
Atl.  273,  22  R.   I.  105. 

62.  Proximate  cause. — Van  Ostran  v. 
New  York,  etc.,  R.  Co.  (N.  Y.),  35  Hun 
590. 

A  passenger  jumping  from  a  moving 
train  and  slipping  on  a  greasy  platform 
could  not  recover  if  his  negligence  di- 
rectly contributed  to  the  injury,  though 
his  negligence  was  only  slight.  New- 
comb  V.  New  York,  etc.,  R.  Co.,  69  S.  W. 
348,   160   Mo.   409. 

Where  one  having  a  ticket  entitling 
him  to  ride  on  a  train  boarded  the  train 
at  an  unusual  lime  and  place,  and  on  a 
portion  where  passengers  were  not  re- 
ceived, and,  being  ordered  off,  jurnped  off 
while  the  train  was  in  m^otion,  if  there 
was  negligence  on  the  part  of  such  per- 
son, it  could  not  be  said  to  be  the  proxi- 
mate cause  of  the  injury,  as  a  matter  of 
law.  Martin  v.  Southern  R.  Co.,  38  S.  E. 
303,  51  S.  C.  150. 

63.  Absence  of  negligence  on  carrier's 
part. — Jones  v.  Canal,  etc.,  R.  Co.,  33  So. 
200,  109  La.  213. 

A  street  railway  company  is  not  liable 
for  injury  to  a  passenger  from  his  at- 
tempting to  alight  from  a  moving  car 
where  the  injury  is  caused  by  the  pass- 
enger's act  without  any  negligence  on 
the  part  of  the  company.  Burton  v.  Wi- 
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chita  R.,  etc.,  Co.,  132  Pac.  183,  89  Kan. 
611. 

If  a  passenger  attempts  to  alight  from 
a  car  before  it  has  stopped,  without 
knowledge  of  those  in  charge  thereof, 
the  carrier  is  not  liable  for  injuries  re- 
ceived by  him  through  a  sudden  jerking 
of  the  car.  Chicago  City  R.  Co.  v.  Gregg, 
69    111.   App.   77.    ■ 

In  an  action  by  a  passenger  against  a 
street  railway  for  personal  injuries,  evi- 
dence examined,  and  held  to  sufficiently 
show  that  she  was  injured  while  attempt- 
ing to  alight  from  the  car  while  it  was 
in  motion,  and  without  the  knowledge  of 
the  car  employees  that  she  desired  to  get 
off,  and  that,  therefore,  they  were  not 
guilty  of  negligence  in  increasing  the 
speed  of  the  car.  Blaknev  v.  Seattle 
-Elect.   Co.,   68   Pac.   1037,   28   Wash.   607. 

Where  a  passenger  attempted  to  alight 
from  a  tra;in  at  a  crossing  without  notify- 
ing those  in  charge  of  the  train,  the  facts 
tha;t  it  was  a  known  custorti  for  passen- 
gers to  alight  at  the  crossing,  and  that 
the  train  started  forward  with  a  jerk 
which  threw  the  passenger  from  the  step, 
did  not  relieve  him  from  the  effect  of  his 
own  contributory  negligence.  Mercher 
V.  Texas  Mid.  Railroad  (Tex.  Civ.  App.), 
85  S.  W.  468. 

64.  Where  danger  is  obvious. — 
Georgia. — Southern  R.  Co.  v.  Clariday, 
124  Ga.  958,  53  S.  E.  461;  Lindsay  v. 
Southern  R.  Co.,  114  Ga.  890,  41  S.  E. 
46.  See  also,  Suber  v.  Georgia,  etc.,  R. 
Co.,  96  Ga.  42,   23   S.   E.   387. 

Missouri. — Weber  v.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194,  12  S.  W.  804,  13  S. 
W.  587,  7  L.  R.  A.  819,  18  Am.  St.  Rep. 
541. 

South  Carolina.  —  Smith  v.  Southern 
Railway,  80  S.  C.  1,  61  S.  E.  305;  Norton 
V.  Columbia  St.  R.,  etc.,  Co.,  64  S.  E.  962, 
83   S.   C.  26. 

Texas. — Dallas,  etc.,  St.  R.  Co.  v.  Lasch 
(Tex.  Civ.  App.),  99  S.  .W.  729. 

Under        Nebraska       statute. — Under 
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Rate  of  Speed. — Alighting  from  a  rapidly  moving  train,  known  to  be  so 
moving,  or  which  should  have  been  known  by  an  ordinarily  prudent  person, 
where  such  act  is  not  invited  or  ordered  by  the  agents  of  the  railroad  company, 
or  is  not  done  to  avoid  some  apparently  threatened  peril,  is  such  negligence  as 
will  bar  a  recovery  in  damages. ^^ 


Comp.  St.  c.  72,  art.  1,  §  3,  which  provides 
that  "every  railroad  company  shall  be 
liable  for  all  damages  inflicted  upon  the 
persons  of  passengers  while  being  trans- 
ported over  the  road,  except  in  cases 
where  the  injury  done  arises  from  the 
criminal  negligence  of  the  person  in- 
jured," jumping  from  a  moving  train  is 
not  such  contributory  negligence  as  will 
in  every  case  prevent  a  recovery;  but 
where  the  circumstances  are  such  as  to 
render  it  obviously  and  necessarily  peril- 
ous, and  to  show  a  willful  disregard  of 
the  danger  incurred  thereby,  such  act 
amounts  to  criminal  negligence,  as  above 
defined.  Chicago,  etc..  R.  Co,  z'.  Land- 
auer,  36  Neb.  642,   54  X.  W.  970. 

65.  Rate  of  speed. — Alabama. — Dilburn 
I-.  Louisville,  etc.,  R.  Co.,  156  Ala.  228,  47 
So.  210. 

Georgia. — Jarrett  v.  Atlanta,  etc.,  R. 
Co.,  83  Ga.  347,  9  S.  E.  68j  ;  Georgia,  etc., 
R.  Co.  V.  Hutchins.  121  Ga.  317,  48  S.  E. 
939;  Augusta,  etc.,  R.  Co.  z:  Snider,  118 
Ga.   146,   44   S.    E.    1005.  ' 

Missouri.  —  Scroggins  v.  Metropolitan 
St.  R.  Co.  (Mo.  App.),  120  S.  W.  731; 
Ghio  v.  Metropolitan  St.  R.  Co.,  103  S. 
W.   143,  125   Mo.  App.   710. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Elree,  41  S.  W.  843,  16  Tex.  Civ.  App. 
182. 

Where  it  was  obviously  dangerous  for 
the  passengers  to  alight,  on  account  of 
the  rapid  motion  of  the  train,  without 
the  direction  of  the  conductor,  if  the  cir- 
cumstances from  such  rapid  motion 
would  make  it  likely,  or  seemed  likely  to 
him,  as  an  ordinarily  prudent  man,  that 
it  would  be  dangerous  to  do  so,  plaintiff 
can  not  recover.  Sanders  v.  Southern  R. 
Co.,_  32  S.  _E.  840,  107  Ga.  132. 

Five  miles  per  hour. — A  passenger  is 
guilty  of  contributory  negligence  as  a 
matter  of  law  in  attempting  to  leave  a 
train  moving  at  the  rate  of  five  miles  an 
hour.  Gress  v.  Missouri  Pac.  R.  Co.,  84 
S.  W.   122,   109   Mo.   App.   716. 

Street  car  running  six  miles  per  hour. 
— While  alighting  from  a  moving  street 
car  does  not,  in  all  cases,  constitute  neg- 
ligence as  matter  of  law,  yet  an  adult 
man  of  ordinary  intelligence,  laboring 
under  no  fright  or  excitement,  and  con- 
fronted with  no  exigency,  who  alights 
from  a  street  car,  which  to  his  knowledge 
is  moving  at  the  rate  of  six  miles  an  hour, 
is  negligent.  Fosnes  v.  Duluth  St.  R.  Co., 
122  N.  W.  1054,  140  Wis.  455,  30  L.  R.  A., 
N.   S.,   270. 

Eight  miles  per  hour. — Plaintiff  was 
injured  in  alighting  from  defendant  com- 
pany's train,  and  in  an  action  therefor 
testified    that    he    was   familiar    with   the 


surroundings,  and  knew  on  which  side  of 
the  track  was  the  station;  that,  when  an 
employee  announced,  "All  off  for  Hop- 
kinsville,"  he  stepped  off  on  the  opposite 
side  of  the  track.  The  train  was  moving 
eight  miles  an  hour,  and  was  yet  several 
squares  from  the  station.  Held,  that  a 
nonsuit  was  properly  directed.  Hughlett 
V.  Louisville,  etc.,  R.  Co.,  15  Ky.  L.  Rep. 
178,  22  S.  W.  551. 

Ten  miles  per  hour. — In  an  action 
against  a  railroad  for  injuries  caused  by 
jumping  from  the  train,  where  there  is 
no  evidence  that  plaintiff  had  any  reason 
to  believe  that  he  would  suffer  bodily 
harm  by  remaining  on  the  train,  or  that 
he  would  be  ejected  by  force  while  the 
train  was  in  rapid  motion,  his  attempt  to 
leave  the  train  while  running  at  the  rate 
of  ten  or  twelve  miles  an  hour  was  reck- 
less, and  the  railroad  is  not  liable  for 
the  damages  he  received  thereby.  St. 
Louis,  etc.,  R.  Co.  v.  Rosenberry  (Ark.), 
11   S.   W.   212. 

Twenty  to  forty  miles  per  hour. — ^Plain- 
tiffs  intestate  was  in  the  habit  of  return- 
ing, every  evening,  to  his  home,  on  de- 
fendant's train.  On  the  evening  of  his 
death,  during  broad  daylight,  as  the  train 
was  approaching  his  home  station,  at  a 
speed  of  about  twenty  to  forty  miles  an 
hour,  deceased  rose  from  his  seat  and 
went  to  the  rear  platform  of  the  car,  and, 
when  900  feet  distant  from  the  station, 
either  voluntarily  stepped  from  the  plat- 
form, or  was  thrown  therefrom  by  the 
momentum  of  the  train,  and  killed.  Held, 
that  the  acts  of  deceased  constituted  neg- 
ligence per  se,  and  that  the  court  prop- 
erly refused  to  submit  the  question  of  the 
existence  of  contributory  negligence  to 
the  jury.  Herdman  z'.  X'ew  York,  etc.,  R. 
Co..  62  Hun  621,  17  N.  Y.  S.  198,  42  N.  Y. 
St.    Rep.    293. 

Ordinary  speed  between  stations. — The 
evidence  showed  that  the  injuries  re- 
ceived were  caused  by  plaintiff's  alight- 
ing from  a  train  between  stations  while 
it  was  running  at  its  ordinary  speed. 
Held,  that  plaintiff  was  guilty  of  contrib- 
utory negligence.  High  z'.  International, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  55  S.  W. 
526;  Tannehill  v.  Birmingham  R.,  etc., 
Co.    (Ala.),   58   So.    198. 

Twenty  miles  per  hour — Passenger's 
knowledge. — It  is  gross  negligence  in  a 
passenger  on  a  street  railway  to  jump 
from  the  car  when  it  is  going  at  a  speed 
of  twenty  miles  an  hour,  whether  he 
knows  or  does  not  know  that  the  car  is 
going  so  fast.  Masterson  v.  Macon,  etc., 
St.  R.  Co.,  88  Ga.  436,  14  S.  E.  591. 

Where  a  passenger,  who  had  stood 
upon  the  car  steps  two  or  three  minutes 


2253 


CONTRIBUTORY    NECIvIGBNCe;. 


§§  2812-2813 


Rounding  Curve. — It  has  been  held  that,  a  passenger  attempting  to  alight 
while  a  car  is  moving  around  a  curve  is  guilty  of  such  negligence  as  precludes 
a  recovery  for  injuries  incurred  by  a  fall.^* 

Passenger's  Knowledge  of  Character  of  Place. — The  knowledge  of  a  pas- 
senger of  the  place  at  which  he  alighted  from  a  moving  train  is  properly  consid- 
ered by  the  jury  in  determining  whether  he  was  negligent  in  so  alighting.*'^  Thus, 
where  a  passenger  familiar  with  a  railroad  crossing,  jumps  from  a  moving  train 
in  the  night  time  and  falls  ten  feet  to  a  platform  below  the  crossing,  he  can  not 
recover  for  injuries  received  therefrom. '^^  But,  though  he  be  familiar  with  the 
dangerous  character  of  the  place,  he  will  not  be  precluded  from  recovery  where 
the  injury  was  not  caused  by  reason  of  any  of  those  dangers.'^'* 

§  2813.  Manner  of  Alighting. — The  manner  in  which  a  passenger  alights 
from  a  moving  train  may  change  what  would  otherwise  be  the  act  of  an  or- 
dinarily prudent  man  into  that  of  a  negligent  one.  Thus,  it  has  been  held  that 
where  a  passenger  gets  off  a  slowly  moving  train  backwards,'''"  or  carelessly  jumps 


before  attempting  to  alight  and  was  by 
the  passing  objects  enabled  to  determine 
the  speed  of  the  train,  and  who  was  in- 
cumbered with  baggage,  attempted  to 
alight  while  the  train  was  running  from 
six  to  ten  miles  an  hour,  he  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  Hunter  v.  Louisville,  etc.,  R.  Co., 
150  Ala.  594,  43  So.  802,  9  L.  R.  A.,  N.  S., 
848. 

Carrier  violating  speed  ordinance. — 
The"  fact  that  a  city  ordinance  restricted 
the  speed  of  street  cars  to  seven  miles  an 
hour  will  not  relieve  a  passenger  from 
the  legal  effect  of  his  negligence  in  jump- 
ing from  a  car  while  it  is  moving  at  the 
rate  of  twenty  miles  an  hour.  Masterson 
V.  Macon,  etc.,  St.  R.  Co.,  88  Ga.  436,  14 
S.  E.  591. 

Conductor's  failure  to  warn  when  pas- 
senger advised  to  jump. — ^W'^here  a  pas- 
senger is  injured  in  jumping  from  a 
street  car  moving  at  the  rate  of  twenty 
miles  an  hour,  the  fact  that  the  conductor 
was  present,  and  was  silent  on  hearing 
another  passenger  tell  the  passenger  in- 
jured that  the  car  was  not  gong  to  stop, 
and  he  had  better  get  off,  will  not  re- 
lieve him  of  the  legal  effect  of  his  con- 
tributory negligence.  Masterson  v.  Ma- 
con, etc.,  St.  R.  Co.,  88  Ga.  436,  14  S.  E. 
591. 

On  wrong  train  through  carrier's  fault. 
— The  fact  that  plaintiff's  act  in  getting 
upon  the  wrong  train  was  due  to  the 
negligence  of  the  defendant  railroad 
company  did  not  justify  him  in  alighting 
from  the  train  while  it  was  moving  at  a 
rapid  speed.  Rothstein  v.  Pennsylvania 
R.   Co.,   171  Pa.  620,  33  Atl.  379. 

Conductor  calling  all  out  for  station. — 
Where  a  passenger,  after  the  conductor 
calls  out  the  name  of  his  station,  and 
says  "all  out  for"  such  station,  gets  off 
the  train  several  hundred  yards  before 
it  reaches  the  depot,  and  while  running 
at  a  high  rate  of  speed,  he  is  guilty  of 
such  negligence  as  precludes  a  recovery 
for  injuries  received.  Louisville,  etc.,  R. 
Co.  V.  Depp,  17  Ky.  L.  Rep.  1049,  33  S. 
W.    417. 


66.  Rounding  a  curve. — Taylor  v.  Dry 
Dock,  etc.,  R.  Co.,  9  N.  Y.  St.   Rep.  498. 

67.  Knowledge    of    character    of    place. 

— Sanders   v.    Southern    R.    Co.,    32    S.    E. 
840,   107   Ga.   132. 

68.  As  defendant's  train  was  approach- 
ing a  station,  the  name  of  the  station  was 
called,  and  the  train  stopped  soon  after- 
wards at  a  crossing  with  another  rail- 
road. Where  it  stopped,  plaintiff,  whose 
destination  was  the  station  called,  went 
out  of  the  rear  door  of  the  car,  and, 
though  the  train  was  by  this  time  again 
in  motion,  jumped  from  the  car,  and 
fell  on  a  platform  about  ten  feet  be- 
low the  crossing.  It  was  at  night, 
and  there  were  no  lights,  no  depot 
building,  or  any  other  landmark, 
where  the  train  stopped,  to  indicate 
a  station.  Plaintiff  was  acquainted  with 
the  location,  and  knew  of  the  cross- 
ing. Held,  that  defendant  was  not  lia- 
ble for  the  injuries  caused  by  the  fall. 
East  Tennessee,  etc.,  R.  Co.  v.  Holmes, 
97  Ala.  332,  12  So.  386,  following  Smith 
V.  Georgia  Pac.  R.  Co.,  88  Ala.  338,  7  So. 
119,   7  L.   R.   A.   323,   16  Am.   St.   Rep.   63. 

69.  The  fact  that  the  point  at  which 
the  train  slowed  down,  and  at  which 
plaintiff  attempted  to  alight  from  the 
slowly  moving  train,  was  in  the  midst 
of  a  switchyard,  where  there  was  likely 
to  be  a  number  of  other  trains,  does  not 
render  plaintiff  guilty  of  contributory 
negligence  adequate  to  defeat  a  recov- 
ery, where  he  was  not  hurt  by  reason  of 
any  of  those  dangers.  Pierce  v.  Georgia 
R.,   etc.,   Co.,   9   Ga.   App.   666,   72   S.    E.   66. 

Nighttime. — A  woman,  attempting  to 
alight  from  a  train  in  the  nighttime,  with 
a  parcel  in  her  hand,  while  the  car  is  in 
motion,  takes  the  risk  thereof.  Mc- 
Michael  v.  Illinois  Cent.  R.  Co.,  34  So. 
110,   110   La.   18. 

70.  Manner  of  alighting — Where  a 
man  steps  from  a  street  car  while  in  mo- 
lion,  with  his  back  towards  the  street, 
falls  over,  and  is  injured,  he  is  guilty  of 
contributory  negligence,  and  such  evi- 
dence justifies  a  compulsory  nonsuit. 
Beattie  v.  Citizens',  etc.,  R.  Co.  (Pa.),  1 
Sad.  244,  1  Atl.  574. 
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from  the  rear  of  a  freight  train  in  the  darkji  or  clings  to  the  handrail  after 
alighting,  he  can  not  recover. '^^  Though  it  has  also  been  held  that  a  passenger 
did  not  assume  the  risk  of  injury  by  stepping  straight  out  from  a  car  step  after 
the  train*  had  started,  unless  he  knew  that  such  method  of  alighting  was  danger- 
ous and  liable  to  result  in  injury.^^ 

§  2814.  Children  and  Others  under  Disability. — A  child  is  not  to  be 
bound  by  the  same  degree  of  care  and  prudence  as  an  adult,  his  capacity  being 
the  measure  of  his  responsibility;  whether  he  is  at  fault  in  jumping  from  a 
moving  car  depends  on  whether  the  ordinary  child  of  his  age  and  experience  and 
with  his  knowledge  of  the  situation  and  its  dangers  would  have  done  what  he 
did.T-i 


71.  M.,  a  passenger  in  the  caboose  of  a 
freight  train,  was  awakened  by  the  con- 
ductor, and  informed  that  he  had  reached 
his  destination;  and  after  the  train  had 
passed  it  a  little,  apd  stopped  at  the  frog, 
M.  was  again  awakened  by  the  conduc- 
tor, and  could  then  have  gotten  off 
safely.  The  conductor  soon  returned, 
and  awoke  M.  a  third  time,  telling  him 
to  get  oflf,  and  then  went  out  at  the  ehd 
of  the  caboose,  and,  the  night  being 
very  dark,  stood  on  the  station  platform 
with  the  lantern  in  his  hahd,  within  less 
than  three  feet  of  the  csir  platform.  There 
was  no  chain  across  the  end  of  the  car 
platform  in  rear  of  the  caboose,  and  it 
was  not  customary  to  have  any.  The 
train  commenced  backing.  M.  walked  to 
the  end  of  the  car,  jumped  off,  and  was 
severely  injured  by  the  cars  passirlg 
over  him.  Held  that,  although  the  com- 
pany was  culpably  negligent  for  having 
insufficient  station  lights,  and  for  not 
warning  M.  to  wait  until  the  train  was 
still,  M.'s  contributory  negligence  pre- 
cluded him  from  recovering  for  the  in- 
jury. Richmond,  etc.,  R.  Co.  i'.  Morris, 
72  Va.  (31  Gratt.)  200. 

72.  Where,  after  a  train  on  which 
plaintiff  was  a  passenger  had  started  to 
move  east  from  a  station,  plaintiff  got 
off  on  the  south  side,  clinging  to  the 
hand  rail  with  his  right  hand,  and  was 
thereby  jerked  down  onto  the  platform 
of  the  station  and  dragged  backward  un- 
til his  grip  on  the  hand  rail  was  loos- 
ened, he  was  guilty  of  contributory  neg- 
ligence, as  a  matter  of  law,  precluding  a 
recovery  for  injuries  so  sustained.  Ala- 
bama, etc.,  R.  Co.  V.  Jones,  38  So.  545, 
86    Miss.   263. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Bryant, 
103   S.   W.   237,   46   Tex.   Civ.   App.   601. 

74.  Children  and  Others  under  Disabil- 
ity.— Wyatt  V.  Citizens'  R.  Co..  55  Mo. 
485;  Kambour  v.  Boston,  etc.,  Railroad 
(N.    H.),   86    Atl.    624. 

A  boy  ten  years  of  age  entered  a 
street  car  with  his  brother  and  sister, 
both  younger,  who  afterwards,  without 
hfs  knowledge,  got  off  with  other  pas- 
sengers. After  the  car  started,  he,  seeing 
they  were  out,  tried  to  get  oflf  by  the 
rear  platform,  but  could  not  on  account 
of    the    crowd.     He    then    went    to     the 


front  platform,  and  asked  the  driver  to 
stop.  The  driver  slacked  up,  but  did  not 
stop,  and  the  boy  jumped  off,  and  was 
injured.  Held,  in  an  action  for  injuries 
against  the  street  car  company,  that  the 
boy  was  not  bound  to  the  same  degree 
of  care  and  prudence  as  an  adult,  his  ca- 
pacity being  the  measure  of  hjs  respon- 
sibility. Philadelphia,  etc.,  R.  Co.  v.  Has- 
sard,  75   Pa.  367. 

Boy  fifteen  years  old. — Thus  while 
the  conduct  of  a  boy  fifteen  years  of 
age  who  was  frightened  into  jiimpihg 
from  a  moving  train  by  the  acts  of  the 
carrier's  servants  is  not  to  be  judged  by 
the  same  standard  as  that  of  a  man,  he 
is  nevertheless  held  to  a  highdr  degree 
of  responsibility  than  one  whom  the  law 
regards  as  an  infant  of  tender  years.  A 
person  of  his  age  is  presumed  to  be  ca- 
pable of  realizing  danger  and  of  exer- 
cising the  necessary  forethought,  and 
caution  to  avoid  it,  and  is  presumptively 
chargeable  with  diligence  for  his  own 
safety  where  the  peril  is  obvious.  The 
jury  may,  however,  consider  his  ydiith 
in  determining  whether  the  alleged  threats 
and  menacing  acts  of  the  carrier's  serv- 
ants were  calculated  to  and  did  produce 
on  his  part,  such  fear  and  excitement  as 
to  render  him  in  some  degree  irrespon- 
sible for  his  own  acts  and  excuse  his  con- 
duct in  jumping  from  the  train.  Central 
R.,  etc.,  Co.  V.  Phillips,  91  Ga.  526,  17  S. 
E.  952. 

Seventeen  years  of  age. — An  instruc- 
tion that  the  act  of  a  youth  of  seventeen 
years  and  of  sound  mind,  in  jumjiing 
from  a  street  railway  car  in  rapid  mo- 
tion, constituted  per  se  negligence  in 
law  on  his  part,  held  to  be  erroneous. 
Wyatt  V.  Citizens'  R.  Co.,  55  :\Io.  485. 

A  boy  sixteen  years  old  voluntarily 
alighted  from  a  moving  train  for  the  rea- 
son that  from  the  speed  of  the  train  it 
appeared  he  would  be  carried  by  his  des- 
tination. He  was  not  directed  to  dO  so 
by  any  servant  of  the  carrier.  Held, 
that  the  carrier  was  not  liable  for  his 
injuries.  Jones  v.  Georgia,  etc.,  R.  Co., 
29  S.   E.  927,  103   Ga.   570. 

Child  six  years  old. — ^Xegligence  can 
not  be  imputed  to  a  boy  six  years  old  if 
he  attempts  to  alight  from  the  front 
platform     of   a    street     car     after     it    has 
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Encumbered  with  Baggage  or  Otherwise. — Where  a  street  car  slows  up 
to  allow  a  passenger  to  alight,  and  he  is  injured  by  a  sudden  jerk  thereof,  his 
attempting  to  alight  before  the  car  actually  stops  can  not  be  held  contributory 
negligence  as  matter  of  law,  but  it  is  for  the  jury  to  determine,  though  the  pas- 
senger was  encumbered  with  baggage,  vvhether  he  was  negligent  or  notJ^ 

§§  2815-2819.  Justification  or  Excuse— §§  2815-2818.  Direction  or 
Invitation  of  Carrier — §  2815.  In  General. — A  passenger  alighting  from  a 
moving  train  at  the  direction  of  an  agent  of  the  carrier  in  authority  is  not,  as 
a  matter  of  law,  guilty  of  contributory  negligence,  where  there  was  no  obvious 
danger  either  in  the  locality  where  he  alighted  or  the  rate  of  speed  of  the  train, 
and  he  acted  as  a  prudent  man  would  have  acted  in  the  circumstances. "^^    A  pas- 


slowed  up.     Buck  V.  People's  St.  R.,  etc., 
Co.,  46  Mo.  App.  555. 
Failure    to  ask    coiKjuctor  to    stop. — A 

boy  eleven  years  old  who  goes  quickly 
to  the  front  platform  and  jumps  from 
the  car  while  it  is  in  motion,  without 
asking  the  conductor  to  stop,  is  guilty 
of  contributory  negligence.  Purtell  v. 
Ridge  Ave.  Pass.  R.  Co.,  3  Pa.  Co.  Ct. 
Rep.  273. 

Failure  of  parents  to  warn  of  danger. — 
In  an  action  for  injuries  sustained  by  an 
infant  traveling  alone,  by  jumping  from 
the  train,  defendant  can  not  avoid  lia- 
bility on  the  ground  that  plaintiff's  par- 
ents did  not  instruct  him  as  to  the  dan- 
gers of  the  route,  where  it  appeared  that 
the  mother  warned  him  gene!  ally  not  to 
leave  the  train  while  in  motion ;  they 
having  no  knowledge  of  any  unaccus- 
tomed irregularity  in  its  movement.i. 
Hemmingway  7'.  Chica.go,  etc.,  R.  Co., 
72  Wis.  42,  37  N.  W.  804,  7  Am.  St.  Rep. 
623. 

75.  Encumbered  v/ith  baggage  or 
otherwise. — Birmingham  R.,  etc.,  Co.  v. 
James,  25  So.  847,  121  Ala.  120. 

Plaintiff,  an  able  bodied  man,  stepped 
from  a  slowly  moving  train,  holding  a 
valise  in  one  hand  and  a  basket  in  the 
other,  and  in  so  doing  was  injured.  Held, 
that  the  question  of  contributory  negli- 
gence was  for  the  jury.  Cumberland, 
etc.,  R.  Co.  V.  Maugans,  01  Md.  53,  48 
Am.  Rep.  88. 

Alighting  before  reaching  station. — A 
passenger,  incumbered  with  hand  bag- 
gage, who  alighted  from  a  train  moving 
six  miles  an  hour,  on  a  dark  night,  before 
it  had  reached  the  platform  of  the  sta- 
tion where  he  was  to  get  off,  and  with 
which  he  was  familiar,  and  with  no  rea- 
son to  believe  the  train  would  not  stop 
as  usual,  was  negligent.  South,  etc.,  R. 
Co.  V.  Schaufler,  75  Ala.  136. 

Carrying  keg  of  lead. — Stepping  un- 
necessarily from  a  moving  street  car, 
with  a  keg  of  lead  in  hand,  when  danger 
and  injury  would  have  been  avoided  by 
remaining  on  the  car,  is  negligence 
which  will  defeat  recovery  because  of 
prior  negligence  of  the  servants  of  the 
car  company.  Ricketts  v.  Birmingham 
St.   R.   Co.,  85  Ala.  600,  5   So.  353. 

With    child     under    arm. — Plaintiff,     an 


infant  twelve  years  of  age,  in  care  of 
her  parents,  was  a  paying  passenger 
upon  defendant's  cars.  The  conductor 
announced  their  station  and  the  cars 
stopped.  It  was  a  dark  evening.  Be- 
fore they  could  get  out  of  the  car,  the 
train  started  and  moved  slowly  by  the 
station.  They  went  on  to  the  platform 
of  the  car,  and  while  the  train  was  mov- 
ing, and  after  it  had  passed  the  platform 
of  the  station,  plaintiff's  father  took  her 
under  his  arm,  stepped  from  the  car,  fell, 
and  she  was  injured.  Held,  that  plaintiff 
as  matter  of  law  was  chargeable  with 
contributory  negligence.  Morrison  v. 
Erie  R.  Co",  56  N,  Y.  303. 

76.  Direction  or  invitation  of  carrier. — 
Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Can- 
trell,  37  Ark.  519,  40  Am.  Rep.  i05;  St. 
Louis,  etc.,  R.  Co.  v.  Person,  49  Ark. 
182.   4    S.   W.   755. 

District  of  Columbia. — Jones  v.  Baltimore, 
etc.,   R.   Co.,   10   Mackey  346. 

Georgia. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463,  47  S.  E.  923,  102  Am.  St.  Rep. 
112. 

Michigan. — McCaslin  v.  Lake  Shore,  etc., 
R.   Co.,  93   Mich.  553,  53   N.  W.  734. 

North  Carolina. — Lambeth  v.  North  Car- 
olina R.  Co.,  66  N.  C.  494,  8  Am.  Rep. 
508;  Watkins  v.  Raleigh,  etc.,  R.  Co.,  116 
N.   C.  961,   21  S.   E.   409. 

Pennsylvania. — Delaware,  etc..  Canal  Co. 
V.   Webster    (Pa.),   3   Sad.  280,   0   .A.tl.   841. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Brown,  4 
Tex.  Civ  App.  435.  33  S.  W.  618;  Gulf, 
etc.,  R.  Co.  V.  Shelton,  69  S.  W.  653,  30 
Tex.  Civ.  App.  72;  S.  C.  (Tex.  Civ. 
App.),  70  S.  W.  359.  Affirmed  in  72  S. 
W.   165,   96   Tex.   301. 

Plaintiff  took  passage  on  defendants' 
freight  train,  which,  when  it  reached  his 
station,  halted  in  such  a  position  that 
the  caboose  in  which  he  was  riding  was 
quite  a  distance  from  the  station.  He 
was  alighting,  when  the  brakeman  told 
him  not  to  get  off,  for,  after  the  freight 
was  unloaded,  the  train  would  be  moved 
so  as  to  bring  the  caboose  near  the  plat- 
form. The  train,  instead  of  slowing  up 
as  the  caboose  neared  the  platform,  in- 
creased its  speed,  and  plaintiff,  acting 
under  the  advice  of  the  brakeman, 
jumped  off,  and  was  injured.  Held,  that 
defendants   were   estopped   by  the   act   of 
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senger  must  exercise  due  care  in  construing  the  directions  or  warnings  of  the 
carrier's  agent's,  and  where  through  carelessness  or  inattention  the  passenger 
erroneously  interprets  certain  remarks  or  actions  of  the  conductor  or  trainmen 
as  an  invitation  to  alight  while  the  train  is  moving  and  is  injured  in  so  doing, 
he  can  not  recover.'''  Thus,  the  failure  of  brakeman  to  warn  plaintiff  not  to 
step  off  a  moving  train  did  not  amount  to  an  assurance  on  the  part  of  defend- 
ant that  it  was  safe  to  alight  before  the  cars  stopped.'^  ^  And  it  has  been  held  that 
for  the  conductor  to  tell  a  passenger  when  to  jump,'^*  or  to  advise  him  when 
he  may  do  so  safely,*"  will  not  relieve  him  from  the  responsibility  of  alighting 
from  a  moving  train. 


their  servants  from  claiming  that  plain- 
tiff was  in  fault  in  not  leaving  the  train 
when  it  first  stopped,  or  that  its  contract 
of  carriage  was  fully  performed  at  such 
time;  and  plaintiff  was  entitled  to  recover 
if,  in  jumping  off  the  train,  he  acted  as  a 
prudent  man  would  have  acted  in  the  cir- 
cumstances. Eddy  V.  Wallace,  49  Fed.  801, 
1   C.   C.  A.  435. 

Defendants'  conductor  called  out  plain- 
tiff's station,  told  her  to  get  off,  and  held 
the  door  open  for  her.  As  plaintiff 
reached  the  platform,  the  train,  which 
had  stopped,  began  to  move,  and,  hur- 
riedly descending  the  steps,  she  jumped 
off,  it  being  too  dark  for  her  to  see  the 
ground,  and  was  injured.  The  place  was 
about  400  yards  from  the  station,  and  the 
train  had  merely  stopped  to  allow  a 
freight  train  to  pass  onto  a  side  track. 
Held,  that  plaintiff  had  a  right  to  assume 
that  it  was  the  usual  stopping  place,  and 
could  recover.  East  Tennessee,  etc.,  R. 
Co.   V.   Conner,   83   Tenn.    (15   Lea)    254. 

In  darkness. — Ordinarily  a  passenger 
who  is  injured  by  stepping  from  a  mov- 
ing train  is  guilty  of  such  contributory 
negligence  as  to  prevent  recovery,  but  if, 
owing  to  darkness  and  the  absence  of 
lights,  he  steps  from  a  slowly  moving 
train  in  obedience  to  the  direction  of  one 
of  the  carrier's  servants  and  is  injured, 
the  carrier  is  liable;  the  negligence  of  its 
servant  being  the  proximate  cause  of  his 
injury.  Louisville,  etc.,  R.  Co.  v.  Moore, 
150   S.   W.   849,    150  Ky.   692. 

It  is  not  negligence  per  se  to  alight 
from  a  moving  train  in  the  darkness  at 
the  direction  of  the  train  officials,  or  in 
the  belief  that  it  had  come  to  a  stop. 
Baltimore,  etc.,  R.  Co.  v.  Mullen,  75  N. 
E.  474,  217  111.  303,  2  L.  R.  A.,  N.  S.,  115, 
3  Am.  &  Eng.  Ann.  Cas.  1015,  affirming 
judgment  in  120  111.  App.  88. 

After  agreement  to  slack  up. — In  an 
action  by  a  passenger  against  a  railroad 
company  for  personal  injuries,  a  declara- 
tion which  alleges  that,  plaintiff  having 
paid  his  fare  to  a  given  point,  defendant's 
servants  agreed  to  slack  up  there,  and 
when  the  point  was  reached  directed 
plaintiff  to  leave  the  train  while  in  mo- 
tion, and  plaintiff,  thinking  that  he  might 
safely  jump,  under  the  promise  of  de- 
fendant's servants  to  slack  up,  attempted 
to  step  from  the  train,  but,  finding  that 
he   would    be    knocked    against   the    track 


if  he  let  go,  retained  his  hold  on  the  car, 
and  defendant's  servants  negligently  in- 
creased the  speed  of  the  train,  though 
they  saw  plaintiff's  situation,  whereby 
plaintiff*  was  caused  to  be  dragged,  etc., 
states  a  cause  of  action.  Central  R.  Co. 
V.  Smith,  69  Ga.  268. 

Direction  to  jump  under  mistaken  idea 
of  danger. — Where  the  brakeman  sta- 
tioned at  the  brake  in  the  cupola  of  a  ca- 
boose car,  and  so  able  to  see  up  and 
down  the  track,  on  a  signal  for  "down 
brakes,"  excitedly  and  recklessly  calls  to 
the  passengers  in  the  car  to  "Jump! 
jump  for  your  lives!"  the  company  is  li- 
able for  injuries  to  persons  jumping  from 
the  moving  train,  though  there  is  no  real 
danger.  McPeak  v.  Missouri  Pac.  R.  Cb., 
128   Mo.   617,   30   S.   W.   170. 

77.  Hodges  v.  Southern  R.  Co.,  123  N. 
C.  992,  29   S.  E.  939. 

78.  England  v.  Boston,  etc.,  R.  Co.,  153 
Mass.  490,  37  N.   E.  1. 

79.  'The  words  "Jump  off  quick,  if  you 
are  going  to,"  used  by  a  conductor  to  a 
passenger  who  had  resolved  to  get  off 
a  train  after  it  had  pulled  out  of  a  sta- 
tion, is  not  such  an  authoritative  com- 
mand as  would  justify  an  action  against 
the  railroad  company  for  injuries  received 
by  the  passenger  in  jumping  off  the  train 
while  in  motion.  Vimont  v.  Chicago,  etc., 
R.   Co.,  71   Iowa  58,  32  N.   W.   100. 

A  passenger  injured  by  deliberately 
and  for  his  own  convenience  jumping  off 
a  moving  train  can  not  recover  because 
the  conductor  told  him  when  to  jump, 
and  slackened  the  speed  of  the  train  a 
little,  refusing  to  stop,  and  not  being 
obliged  to  stop.  Bardwell  v.  Mobile,  etc., 
R.   Co.,  63   Miss.   574,   56  Am.   Rep.  843. 

80.  Where  a  passenger  voluntarily 
leaves  a  train  of  cars  while  in  motion,  it 
is  insufficient  to  charge  the  company  that 
the  conductor  advised  him  that  he  could 
safely  jump  from  the  train.  Jefferson- 
ville  R.  Co.  V.  Swift,  26  Ind.  459. 

Where  a  conductor  of  a  train  takes  a 
passenger  to  a  platform  of  a  car  while 
the  train  is  slackening  speed,  and  the  pas- 
senger voluntarily  jumps  from  the  plat- 
form without  any  direction  from  the  con- 
ductor, he  is  guilty  of  such  negligence 
as  precludes  a  recovery  for  an  injury  re- 
sulting therefrom.  Lambeth  v.  North 
Carolina  R.  Co.,  66  N.  C.  494,  8  Am.  Rep. 
508. 


2257 


CONTRIBUTORY    NEGLIGENCE. 


§  2815 


Mistaking  Conductor's  Signals. — It  has  also  been  held  that  a  passenger 
alighting  on  a  signal  from  the  conductor,  which  he  erroneously  supposed  to  be 
meant  for  him,  can  not  recover.*^ 

Where  Danger  Obvious. — However,  where  an  adult  passenger  leaves  a 
moving  train,  under  the  advice  or  direction  of  the  conductor  or  trainmen  in 
authority,  he  can  not  recover  for  injuries  received  as  a  result  where  such  ad- 
vice or  direction  is  so  opposed  to  common  prudence  as  to  make  it  an  obvious 
act  of  recklessness  or  folly. ^^  Thus,  to  jump  from  a  rapidly  moving  train  even 
though  ordered  or  directed  to  do  so  by  the  carrier's  agents,  will  preclude  re- 
covery for  injury.^^ 

Disregarding  Directions  or  Warnings. — But  where  a  passenger  is  ex- 
pressly warned  by  the  agents  of  the  carrier  not  to  alight  and  there  is  no  apparent 
necessity  for  his  doing  so,  he  will  be  precluded  from  recovery.^* 


81.  Mistaking   conductor's  directions. — 

Where  a  passenger  riding  on  a  flat  car 
mistook  the  conductor's  signals,  not  in- 
tended for  him,  for  orders  to  get  off 
while  the  train  was  slowly  approaching 
a  station,  and,  in  getting  off,  was  injured, 
he  could  not  recover.  Rickert  v.  South- 
ern  R.  Co.,  31   S.  E.  497,   133  N.   C.  255. 

82.  Where  danger  obvious. — Alabama. — 
South,  etc.,  R.  Co.  v.  Schaufler,  75  Ala. 
136. 

Georgia. — Sanders  v.  Southern  R.  Co., 
107    Ga.    132,    33    S.    E.    840. 

Texas. — Houston,  etc.,  R.  Co.  v.  Leslie, 
57   Tex.   83. 

West  Virginia. — Farley  v.  Norfolk,  etc., 
R.  Co.,  67  W.  Va.  350,  67  S.  E.  1116,  37 
L.  R.  A.,  N.  S.,  1111. 

There  is  a  material  difference  between 
orders,  directions,  advice,  and  instruc- 
tions, given  by  employees  while  in  per- 
formance of  the  carrier's  duty,  and  those 
given  by  such  employees  not  in  perform- 
ance of  such  duty.  If,  while  a  train  was 
at  full  speed,  the  conductor  should  direct 
a  passenger  to  jtimp  out  at  a  point  ex- 
tremely hazardous,  between  stations,  it 
would  hardly  excuse  the  passenger  from 
the  legal  consequence  of  contributory 
negligence,  where  he  acted  voluntarily. 
Pittsburgh,  etc.,  R.  Co.  v.  Krouse,  30  O. 
St.   223. 

83.  Rapidly  moving  train. — The  act  of 
a  passenger  in  jumping  from  a  train 
running  twenty  miles  an  hour  is  such  a 
reckless  act  that  it  will  prevent  him  from 
recovering  of  the  carrier  for  the  injuries 
sustained,  though  the  conductor  may 
have  advised  him  to  jump.  Chesapeake, 
etc.,  R.  Co.  V.  Gregston,  13  Ky.  L.  Rep. 
604. 

Although  a  person  entering  a  wrong 
train  by  mistake,  on  discovering  his  mis- 
take could  have  safely  left  the  train,  the 
speed  being  then  very  slow,  yet  if  he  re- 
mained on-  it  until  the  speed  became 
greater,  and  then  under  ordei  from  the 
agent  in  charge  of  the  train  sought  to 
leave  it  and  was  injured,  the  case  would 
be  one  of  contributory  negligence.  South- 
western R.  Co.  V.  Singleton,  67  Ga.  306. 

Though  one  would  not  be  justified  in 
jumping  from  a  train  moving  rapidly  to 
avoid  paying  the  fare  demanded,  although 


exorbitant,  yet  if  he  refused  to  pay  such 
fare  and  was  ordered  to  leave  the  train, 
and  in  so  doing  was  injured,  such  facts 
would  constitute  contributory  negligence 
on  the  part  both  of  himself  and  the  rail- 
road. Southwestern  R.  Co.  v.  Singleton, 
67    Ga.   306. 

84.  Discharging  directions  or  warning- 
— Western,  etc..  Railroad  v.  Goodwin,  105 
Ga.   237,   31    S.    E.    157. 

A  passenger  who,  incumbered  with 
hand  baggage,  steps  from  a  train,  on  a 
dark  night,  while  it  is  moving  at  the  rate 
of  six  or  eight  miles  an  hour,  before  its 
arrival  at  the  station  at  which  he  was  to 
get  off,  and  with  the  locality  of  which  he 
was  acquainted,  against  the  advice  of  the 
conductor,  and  without  a  reason  to  believe 
that  the  train  would  not  stop,  is  guilty 
of  contributory  negligence  which  bars  a 
recovery  for  injuries  received  in  stepping 
from  the  train.  South,  etc.,  R.  Co.  v. 
Schaufler,    75    Ala.    136. 

Warned  to  wait  until  platform  reached. 
— Where  a  passenger  was  expressly 
warned  by  the  conductor  not  to  alight 
until  the  train  had  stopped  at  the  plat- 
form, but  instead  of  doing  so  he  at- 
tempted to  alight  in  the  darkness  before 
the  train  reached  the  platform,  and  fell 
and  was  injured,  he  could  not  recover. 
Harvey  v.  Chicago,  etc.,  R.  Co.,  77  'N.  E. 
569,  321  111.  242,  affirming  judgment  in  116 
111.  App.  507,  and  133   111.  App.  442. 

Direction  by  motorman  to  wait  for  car 
to  stop. — ^Where  plaintiff  told  that  motor- 
man  to  stop  at  a  certain  street,  of  which 
request  he  took  no  notice,  and  while 
crossing  such  street  plaintiff  touched  the 
motorman,  and  asked  him  why  he  did 
not  stop  the  car,  whereon  the  motorman 
immediately  proceeded  to  slow  up,  and 
while  doing  so  told  plaintiff  not  to  get 
off  until  the  car  stopped,  but  plaintiff 
stepped  off  the  car  before  it  stopped,  and 
was  injured,  he  was  not  entitled  to  re- 
cover. Campbell  v.  Los  Angeles  R.  Co., 
67    Pac.    50,   135    Cal.    137. 

After  train  started  from  station. — In  an 
action  for  death  of  a  passenger  while 
alighting  from  a  train  after  it  had  started 
from  a  station,  defendant  held  entitled  to 
an  instruction  that  if  he  stepped  off  in 
defiance  of  the  request  of  a  flagman  not 


5§  2815-2816 


CARRIERS. 


2258 


Authority  to  Give  Order. — In  an  action  by  a  passenger  who  alleges  that  he 
was  injured  while  leaving  a  moving  train  in  compliance  with  the  command  of 
the  conductor  or  person  in  charge,  he  must  show,  to  justify  his  action  in  leaving 
the  train,  that  the  person  who  gave  the  command  was,  in  fact,  the  conductor 
or  some  other  official  of  the  company,  having  authority  so  to  direct  him.*^ 

Advice  or  Action  of  Other  Passengers. — If  directed  by  a  brakeman  or  em- 
ployee, the  plaintiff  had  a  right  to  assume  that  she  could  get  off  with  safety,  al- 
though the  train  was  in  motion,  but  not  so  if  the  direction  was  given  by  another 
passenger,  as  she  could  have  no  reason  to  suppose  the  latter  knew  more  about 
the  safety  of  the  act  than  herself.*^ 

§  2816.  Slowing  Up  for  Station  as  Invitation  to  Alight. — The  slowing 
up  of  a  train  for  a  station  is  not  an  invitation  to  the  passenger  to  alight  while 
the  train  is  in  operation  or  moving,  or  for  the  passenger  to  place  himself  in  a 
position  of  peril. ®^ 


to  do  so  he  assumed  the  risk.  Louisville, 
etc.,  R.  Co.  V.  Dilburn   (Ala.),  59  So._  438. 

Alighting  against  warning  in  night- 
time.— Plaintiff  was  injured  by  falling 
from  the  upper  steps  of  defendants'  train 
while  alighting  in  the  nighttime.  She  was 
warned  not  to  alight  while  the  cars  were 
in  motion,  but  persisted.  Held,  that  she 
was  not  entitled  to  damages.  Mc- 
Michael  v.  Illinois  Cent.  R.  Co.,  34  So. 
110,  110  La.  18. 

Train  taking  siding — Against  con- 
ductor's warning. — In  an  action  against  a 
railroad  company  to  recover  damages  for 
the  crushing  of  a  passenger's  arm  in  get- 
ting off  the  train,  the  facts  being  that  the 
train  had,  according  to  a  custom  not  un- 
usual, moved  upon  a  side  track,  neai,  but 
not  at,  a  station,  to  permit  a  freight  train, 
too  long  to  run  into  the  side  track,  to 
pass;  that,  as  it  slackened,  the  plaintiff 
attempted  to  get  off,  after  being  warned 
by  the  conductor  not  to  get  off,  and 
while  the  conductor  took  hold  of  his 
shoulder  to  prevent  his  getting  off,  it  was 
held  that  the  plaintiff,  and  not  the  de- 
fendant, was  guilty  of  negligence.  Ohio, 
etc.,  R.  Co.  V.  Schiebe,  44  111.  460. 

85.  Authority  to  give  order. — Coursey 
V.  Southern  R.  Co.,  113  Ga.  297,  38  S. 
E.  866. 

Where  the  declaration  fails  to  allege 
that  the  flagman  in  accordance  with 
whose  direction  the  plaintiff  alighted 
from  a  moving  train  had  any  authority  to 
give  the  order  or  was  authorized  to  give 
it  by  the  conductor,  the  plaintff  can  not 
recover  even  if  the  evidence  introduced 
was  sufficient  to  show  that  the  flagman 
had,  in  fact,  authority,  under  instructions 
from  the  conductor,  to  see  to  the  plain- 
tiff's alighting  from  the  train  and  accord- 
ingly to  give  him  the  order  to  do  so,  and 
even  if  the  giving  of  the  order  was,  un- 
der all  the  circumstances,  negligence.  Sa- 
vannah, etc.,  R.  Co.  V.  Wall,  96  Ga.  328, 
23  S.   E.  197. 

Brakeman  under  Iowa  Code. — -ilcClain's 
Code,  §  5203,  which  makes  it  a  misde- 
meanor to  get  off  a  moving  train  "with- 
out the  consent  of  the  person  having  the 
same    in    charge,"    does    not    apply   where 


there  is  evidence  that  the  person  leaving 
the  train  acted  with  the  consent  of  the 
brakeman.  Galloway  v.  Chicago,  etc.,  R. 
Co.,  87   Iowa  458,   54  N.  W.  447. 

86.  Advice  or  action  of  other  passen- 
gers.— Filer  V.  New  York  Cent.  R.  Co.,  59 
N.  Y.  351. 

A  passenger  who  is  injured  while  get- 
ting off  a  train  while  in  motion,  after  he 
has  been  warned  not  to  do  so  by  other 
passengers,  can  not  recover.  Kilpatrick 
V.  Pennsylvania  R.  Co.,  140  Pa.  502,  21 
Atl.   408. 

Other  passengers  alightii^g. — The  fact 
that  passengers  were  coming  out  of  the 
rear  door  of  the  car,  as  if  about  to  alight, 
did  not  show  that  plaintiff  in  stepping 
from  the  moving  cars  exercised  due  care. 
England  v.  Boston,  etc.,  R.  Co.,  153  ^Mass. 
490,    27   N.    E.   1. 

A  passenger  who  alights  from  a  mov- 
ing car,  after  seeing  one  immediately  in 
front  of  him  fall  in  getting  off,  is  guilty 
of  contributory  negligence,  and  the  car- 
rier is  not  liable  for  his  injuries.  Brown 
V.   Barnes,  151  Pa.  562,  25  Atl.  144. 

87.  Slowing  up  for  station  as  invitation 
to  alight. — Sweet  v.  Birmingham  R.,  etc., 
Co.,   39   So.   767,   145  Ala.   667. 

Plaintiff,  who  started  to  step  off  the 
rear  platform  of  a  street  car  before  it 
had  reached  its  usual  stopping  place,  of 
which  plaintiff  was  aware,  and  was  in- 
jured by  a  sudden  acceleration  of  the 
speed  of  the  car,  had  no  right  to  assume 
that  the  car  was  slowing  down  to  enable 
him  to  alight.  Dwyer  <-.  Aijburn,  etc.,  R. 
Co.,  115  N.  Y.  S.  364,  131  App.  Div.  477. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  the  declara- 
tion alleged  that  plaintiff,  a  passenger, 
went  upon  the  platform  of  the  car  as  the 
train  was  nearing  the  station  at  his  des- 
tination and  running  at  a  lo.w  rate  of 
speed,  and  intended  to  alight  at  a  street 
crossing  before  the  station  was  reached, 
as  it  was  customary  and  proper  for  pas- 
sengers to  do;  that,  as  he"  was  about  to 
alight,  the  engineer  negligently  and  with- 
out warning  put  on  great  force  of  steam, 
by  which  a  jerk  was  imparted  to  the  train, 
throwing    plaintiff    to    the     ground;      and 
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§  2817.  Announcing  Station  as  Invitation. — Announcement  of  a  train's 
approach  to  a  station  and  the  opening  of  the  car  doors  before  the  station  is  ac- 
tually reached  is  not  an  invitation  to  the  passengers  to  alight  before  the  train 
stops,  and  a  passenger  doing  so  while  the  train  is  in  rapid  motion  is  negligent.^* 
But  it  has  been  held  that  where  the  station  had  been  announced,  and  the  train 
was  moving  so  slowly  as  to  appear  to  the  passengers  to  have  stopped,  it  is  not 
contributory  negligence  to  attempt  to  alight. ^^  The  belief,  however,  that  the 
train  was  standing  still  does  not  rebut  the  presumption  of  contributory  negli- 
gence,  in  the  absence  of   evidence  showing  that  such   relief   was   reasonable."*^ 


that  the  jerk  was  partly  due  to  the  fact 
that  the  passenger  car  in  which  he  vv/as 
had  been  negligenly  attached  to  a  ii»eight 
train  instead  of  a  regular  passenger  train. 
Held,  that  the  declaration  showed  the  in- 
juries to  have  been  the  result  of  plain- 
tiffs own  negligence,  and  a  demurrer 
thereto  was  properly  sustained.  Pater- 
son  V.  Central,  R.,  etc.,  Co.,  85  Ga.  653,  11 
S.    E.   872. 

Failure  of  trainmen  to  give  warning. — 
As  defendant's  open  trolley  car  was  ap- 
proaching a  customary  stopping  place, 
and  slowing  down  to  make  the  stop, 
plaintiff,  a  passenger,  stepped  on  the 
running  board,  and  then  to  the  ground, 
and  was  injured.  Defendants'  conductor, 
who  had  frequently  seen  plaintiff  alight 
at  the  same  place,  saw  his  movements  at 
the  time,  and  gave  him  no  warning.  Held, 
that  plaintiff  was  guilty  of  contributory 
negligence.  Cosgrove  v.  Consolidated  R. 
Co.   (Conn.),  68  Atl.  249. 

88.  Announcing  station  as  invitation 

Walker  v.  Georgia  R.,  etc.,  Co.,  122  Ga. 
368,  50  S.  E.  121 ;  Glascock  v.  Cincinnati, 
etc.,  R.  Co.,  131  S.  W.  779,  140  Ky.  720; 
England  v.  Boston,  etc.,  R.  Co.,  153  Mass. 
490,  27  N.  E.  1. 

Where,  after  the  porter  of  a  railroad 
train  had  announced  the  last  station  and 
opened  the  vestibule  door  of  the  car, 
plaintiff,  erroneously  supposing  that  the 
train  had  stopped,  stepped  out  into  the 
vestibule,  passed  down  the  steps,  and 
thence  to  the  platform,  while  the  train 
was  moving,  and  was  injured  in  so  doing, 
he  was  guilty  of  contributory  negligence, 
precluding  a  recover.  Mearns  v.  Central 
R.   Co.,   139  Fed.   543.  71  C.   C.  A.  331. 

As  the  conductor  or  guard,  after  an- 
nouncing the  last  station,  stood  facing 
the  door  of  the  vestibule,  which  had  not 
yet  been  opened,  and  the  train  was  still 
in  motion,  plaintiff  leaned  against  a  par- 
tition, and  stood  waiting  for  half  a 
minute,  when  the  guard  opened  the  vesti- 
bule door,  and  stepped  across  to  the 
vestibule  of  the  other  car,  and  plaintiff, 
erroneously  supposing  the  train  had 
stopped,  stepped  out  into  the  vestibule, 
took  the  rail  in  his  right  hand,  passed 
dov/n  the  steps,  and  thence  off  onto  the 
platform.  In  doing  so,  he  fell,  and  was 
injured.  Held,  that  since  the  facts  did 
not  show  such  a  direction  to  the  plaintiff 
as  interfered  with  his  free  agency,  and 
diverted  his  attention  from  the  danger 
of  alighting  from  the  train  while  moving, 


he  was  guilty  of  contributory  negligence, 
and  his  complaint  for  damages  was  there- 
fore properly  dismissed.  Order,  Mearns 
V.  Central  R.  Co.,  48  N.  Y.  S.  366,  23  App. 
Div.  298,  reversed  in  57  N.  E.  292,  163  K, 
Y.    108. 

A  complaint  for  injuries  to  a  passen- 
ger, alleging  that  he  alighted  from  a  mov- 
ing train  on  a  dark,  stormy  night,  and 
slipped  on  the  wet  platform,  shows  con- 
tributory negligence,  the  only  excuse 
stated  being  that  the  station  had  been 
called;  that  the  train  appeared  to  have 
stopped;  that  the  action  of  the  brakeman 
in  going  down  in  front  of  plaintiff  led 
him  to  believe  the  train  had  stopped;  that, 
on  account  of  the  absence  of  all  lights 
and  the  failure  of  the  brakeman  to  have 
his  lantern  with  him  on  the  platform, 
plaintiff  was  unable  to  see  whether  the 
train  had  stopped,  but  believed  it  had; 
and  that,  the  train  being  closely  coupled 
together  and  moving  noiselessly  on  a 
smooth  track,  the  darkness  led  him  to  be- 
lieve it  had  stopped.  Pittsburg,  etc.,  R, 
Co.  V.  Miller,  70  N.  E.  1006,  33  Ind.  App, 
128. 

89.  Bartholomew  v.  New  York,  etc.,  R, 
Co.,  102  N.  Y.  716,  7  N.  E.  623,  1  Silver- 
nail   Ct.   App.   72. 

One  who  alighted  from  an  electric  car, 
after  the  announcement  of  the  conductor 
that  the  terminus  of  the  road  had  been 
reached  under  the  belief  that  the  car  had 
stopped,  and  while  its  motion  was  prac- 
tically imperceptible,  was  not  guilty  of 
contributory  negligence,  in  fact  or  in  law. 
Elwood  V.  Connecticut  R.,  etc.,  Co.,  '58 
Atl.  751,  77   Conn.  145. 

Starting  slowly  after  stopping. — A  pas- 
senger may  recover  for  iniuries  received 
in  alighting  from  a  car,  though  it  had 
started  before  he  commenced  to  step  off, 
if  he  did  not  know  this,  and  by  the  ex- 
ercise of  ordinary  care  and  prudence  could 
not  have  known  it.  Merritt  v.  New  York, 
etc..  R.  Co.,  162  Mass.  326,  38  N.  E.  447. 

The  question  whether  one  who  stepped 
with  others  from  a  train  at  a  station  was 
negligent  is  one  of  fact  for  the  jury,  when 
there  is  evidence  that,  though  the  train 
had  commenced  to  move  again,  it  was 
dark,  and  there  was  nothing  to  show 
that  the  train  was  moving.  Brook's  v. 
Boston,  etc.,  Railroad,  135  Mass.  21. 

90.  Chicago,  etc.,  R.  Co.  v.  Landauer, 
39  :Neb.    803,    58    N.   W.    434. 

Alighting  in  the  dark. — Plaintiff  was 
injured  in  alighting  in  the  nighttime  froni 
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Tennessee  Rule. — But  it  is  held  in  Tennessee  that  a  passenger  who  steps 
from  a  moving  train  does  so  at  his  peril,  and,  to  absolve  him  from  all  contribu- 
tory negligence,  he-  must  wait  until  the  train  has  in  fact  stopped.  He  can  not 
recover  upon  his  belief  that  it  had  stopped,  or  had  come  so  near  to  a  stop  as  to 
induce  him  to  believe  it  had  stopped.'-'^ 

§  2818.  After  Boarding  Wrong  Train. — Although  a  railroad  company 
may  have  been  negligent  in  causing  a  passenger  to  enter  the  wrong  train,  and 
be  responsible  to  him  for  whatever  loss  or  damage  he  sustained  which  could 
have  been  reasonably  expected  to  result  from  such  negligence,  if  the  passenger. 
Upon  his  own  responsibility  and  without  the  knowledge  of  the  company  of  his 
situation,  steps  from  the  train  while  it  is  in  motion  and  is  thrown  under  it  and 
injured,  he  can  not  recover  damages  from  the  railroad  company  for  the  injury 
so  inflicted,  as  his  own  conduct  was  the  proximate  cause  of  the  injury  com- 
plained of,  even  though  the  train  was  moving  very  slowly,  and  a  person  of 
ordinary  care  and  prudence  would  not  have  apprehended  any  danger  from 
alighting  under  like  circumstances/'- 

§   2819.  Acts  in  Emergencies. — If  through  the  default  of  the  carrier  or 

its  servants,  the  passenger  is  placed  in  such  a  perilous  condition  as  to  render 
it  an  act  of  reasonable  precaution,  for  the  purpose  of  self-preservation,  to  leap 
from  the  cars,  the  company  is  responsible  for  the  injury  he  receives  thereby;  al- 
though if  he  had  remained  in  the  cars,  he  would  not  have  been  injured.** 


a  moving  train.  He  had  been  traveling 
with  an  excursion  party,  and  the  con- 
ductor had  said,  when  taking  up  theii 
tickets,  "Don't  be  asleep  when  you  get 
there."  On  approaching  the  station,  the 
trainman  was  at  the  rear  end  of  the  car 
with  his  .lantern,  which  plainti,*?  knew; 
but  he  alighted  from  the  car  at  the  front 
rnd,  where  there  was  no  trainman,  under 
the  mistaken  belief,  as  he  claimed,  that 
the  train  had  stopped.  The  railroad  had 
failed  to  provide  a  light  at  the  place 
where  plaintiff  left  the  car  to  enable  pas- 
sengers to  see  the  steps  and  to  tell 
whether  the  train  had  stopped,  and  the 
station  was  not  well  lighted.  Held,  tnat 
plaintiff  was  guilty  of  contributory  neg- 
ligence and  was  properly  nonsuited. 
Bartle  v.  New  York,  etc.,  R.  Co.,  105  X. 
Y,    S.   522.    121   App.    Div.   72. 

91.  Tennessee  rule. — Townsend  v.  Xash- 
Ville,  etc.,  R.  Co.,  lOG  Tenn.  (22  Pickle) 
162,  61  S.  W.  56;  East  Tennessee,  etc.,  R. 
Co.  V.  JNIassengiil,  83  Tenn.   (15   Lea)   323. 

Implied  invitation. — A  declaration  al- 
leged that  plaintiff  was  standing  on  the 
platform  of  one  of  defendant's  trains, 
when  it  went  into  the  depot  sheds,  hav- 
ing been  unable  to  secure  a  seat;  that  the 
whistle  was  blown  and  station  announced, 
and  the  train  slowed  up  for  passengers  to 
alight,  so  that,  when  it  came  to  the  usual 
place  of  stopping,  plaintiff,  thinking  it 
bad  stopped,  and  being  impliedly  invited 
to  alight  by  the  conduct  of  the  trainmen, 
stepped  off,  and  as  he  did  so  the  cars 
lurched  forward,  throwing  him  down.  It 
was  held,  that  a  demurrer  to  the  declara- 
tion was  properly  sustained,  because  of 
the  absence  of  a  definite  aveiment  that 
the  train  had  stopped  as  a  matter  of  fact. 


Townsend  v.    Nashville,    etc.,    R.    Co.,   106 
Tenn.    (22  Pickle)    162,  61  S.  W.  56. 

92.  After  boarding  wrong  train. — 
Chesapeake,  etc.,  R.  Co.  v.  Wills,  111  Va. 
32,  68  S.   E.  395,  32  L.  R.   A.,  N.  S.,  280. 

After  refusal  of  request  to  stop. — A 
carrier  is  not  liable  for  injuries  sustained 
by  a  person  who,  having  boarded  the 
wrong  train,  jumped  therefrom,  of  his 
own  volition,  while  the  train  was  in  mo- 
tion and  after  .the  carrier's  servants  had 
refused  his  request  that  the  train  be 
stopped.  Whelan  v.  Georgia,  etc.,  R.  Co., 
84    Ga.    506,    10    S.    E.    1091. 

93.  Acts  in  emergencies. — Alabama.— 
Selma  St.,  etc.,  R.  Co.  v.  Owen,  31  So. 
598,  132  Ala.  420. 

District  of  Columbia. — Washington,  etc., 
R.  Co.  V.  Hickey,  5  App.  D.  C.  436. 

Georgia. — Southwestern  R.  Co.  v.  Paulk, 
24   Ga.   356. 

Illinois. — Galena,  etc.,  R.  Co.  v.  Yar- 
wood,  17  111.  509,  65  Am.  Dec.  Cb2;  Be.i- 
ner  Livery,  etc.,  Co.  z:  Busson,  58  111. 
App.   17. 

Kentucky. — South  Covington,  etc.,  St.  R. 
Co.  V.  Ware,  84  Ky.  26T,  8  Ky.  L.  Reo. 
241,.  1  S.  W.  493;  Louisville,  etc.,  R.  Co.  v. 
Cecil,  9   Ky.   L.   Rep.  402. 

Louisiana. — Holzab  v.  New  Orleans,  etc., 
R.   Co.,  38  La.  Ann.  185,  58  Am.   Rep.   177. 

Massachusetts. — Ingalls  v.  Bills  (Mass.), 
9   Mete.  1,  43  Am.  Dec.  346. 

Michigan.  —  Howell  v.  Lansing  City 
Elect.  R.  Co.,  99  N.  W.  406,  136  Mich. 
432. 

Minnesota. — Wilson  v.  X'orthern  Pac.  R. 
Co.,  26  Minn.  278.  3  X.  W.  333,  37  Am. 
Rep.    410. 

Missouri. — Dimmitt  v.  Hannibal,  etc.,  R. 
Co.,   40   Mo.   App.   654. 
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Duty  to  Notify  Carrier  of  Desire  to  Alight. — A  passenger  who  was  in- 
jured by  jumping  from  a  moving  street  car  which  was  about  to  be  run  over 


New  York.—BneX  v.  New  York  Cent.  R. 
Co.,  31   N.  Y.  314,  88  Am.   Dec.  371. 

Peunsylvatiia. — Quinn  v.  Shamokin,  etc., 
R.   Co.,   7   Pa.   Super.   Ct.   19. 

Virginia. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenzie,   81   Va.   71. 

Washington.^PedtTson  v.  Seattle  Con- 
sol.  St.  R.  Co.,  6  Wash.  203,  33  Pac.  351, 
34   Pac.    665. 

West  Virginia. — Dimmey  v.  Wheeling, 
etc.,  R.  Co.,  37  W.  Va.  33,  55  Am.  Rep. 
393. 

Where  a  passenger,  seeing  a  collision 
was  imminent,  jumped  from  a  moving 
train  and  was  injured,  she  could  recover, 
though  she  might  not  have  been  hurt  had 
she  not  jumped,  being  entitled  to  act  on 
a  natural  impulse  which  an  ordinarily 
prudent  person  situated  as  she  was  would 
reasonably  have  been  expected  to  do.  Big 
Sandy,  etc.,  R.  Co.  v.  Blankenship  (Ky.), 
118   S.  W.   315. 

In  an  action  against  a  railway  com- 
pany for  personal  injuries,  it  appeared 
that  plaintiff  took  his  seat  in  the  smok- 
ing compartment  of  the  baggage  car;  that 
he  did  not  notice  that  the  train  had 
started  until  it  was  fairly  under  way;  and 
then,  from  his  knowledge  of  the  time  of 
running  the  trains,  knew  there  was  serious 
danger  of  a  collision.  He  went  into  the 
baggage  car,  and  stood  at  the  door,  ready 
to  jump  should  there  be  danger  of  a  col- 
lision, and  did  jump  just  before  the  trains 
collided.  Held  not  contributory  negli- 
gence. Cody  V.  New  York,  etc.,  R.  Co., 
151  Mass.  463,  34  N.  E.  402,  7  L.  R.  A. 
843. 

At  the  crossing  of  a  horse  and  a  steam 
railway,  the  view  of  the  lattei's  track  was 
obstructed  until  within  fifteen  feet  of  it. 
A  horse  car  was  driven  slowly  upon  the 
crossing,  without  warning  from  a  gate- 
man  stationed  at  the  crofsing  by  the  rail- 
road company,  until  the  horses  were  on 
the  crossing,  when,  as  an  engine  ap- 
proached on  a  down  grade,  the  galeman 
shouted  to  the  driver  of  the  horse  car  to 
stop,  and  commenced  to  lower  the  gates 
guarding  the  crossing,  but,  when  they 
were  halfway  down,  shouted  to  him  to 
go  on,  and  began  raising  the  gates:  others 
shouted  contradictory  directions  to  him. 
The  driver  stopped,  or  nearly  so,  but, 
before  he  had  stopped,  plaintiff,  a  pas- 
senger in  the  horse  car,  in  apprehension 
of  a  collision,  jumped  from  the  car,  and 
thereby  was  injured.  Held,  that  the  ap- 
prehension of  peril  was  reasonable,  and 
such  jumping  was  not  contributory  neg- 
ligence, though  there  was  no  real  danger 
of  a  collision.  Kleiber  v.  People's  R.  Co., 
107  Mo.  340,  17  S.  W.  946,  14  L.  R.  A, 
613. 

In  an  action  for  the  negligent  killing 
of  a  passenger  on  a  freight  car,  an  instruc- 
tion   that    "if   the    deceased   jumped    from 


the  car  while  the  train  was  running  at  the 
rate  of  fourteen  or  fifteen  miles  an  hour 
he  was  guilty  of  such  contributory  negli- 
gence as  would  defeat  a  recovery,  unless 
at  the  time  the  circumstances  were  such 
as  would  reasonably  have  induced  a  man 
of  ordinary  prudence  to  believe  that  his 
life  was  in  danger,  or  that  he  was  in  dan- 
ger of  suffering  great  bodily  harm,  so 
that  he  was  impelled  to  leap  from  the  car 
in  order  to  escape  reasonably  apprehended 
danger,"  held  proper.  Woolery  v.  Louis- 
ville, etc.,  R.  Co.,  107  Ind.  381,  8  N.  E. 
236,  57  Am.   Rep.  114. 

Where  conductor  calls  attention  to 
danger. — A  complaint  in  an  action  for  in- 
juries alleged  that,  just  as  defendant's 
street  car  on  which  plaintiff  was  a  pas- 
senger went  onto  a  railroad  crossing,  the 
driver  turned  to  plaintiff  and  exclaimed, 
"The  train  is  right  on  us!"  whereupon 
plaintiff  looked  and  saw  an  engine  coming 
at  a  high  rate  of  speed,  and,  it  appearing 
that  a  collision  was  imminent,  she  at- 
tempted to  jump  off,  and  was  injured  by 
falling.  There  was  in  fact  no  collision. 
Held,  that  the  complaint  made  a  suffi- 
cient case  of  apparent  necessity  for  plain- 
tiff to  leave  the  moving  car.  Selma  St., 
etc.,  R.  Co.  V.  Owen,  31  So.  598,  133  Ala. 
430. 

Motorman  racing  to  cross  ahead  of 
railway  train. — In  an  action  against  a 
street  railway  company  for  personal  in- 
juries, where  plaintiff's  evidence  showed 
that  she  was  injured  by  jumping  from  a 
cable  car  of  defendant,  upon  which  she 
was  a  passenger,  and  which  was  ap- 
proaching a  railroad  grade  crossing,  be- 
cause the  gripman,  after  being  repeatedly 
warned  of  the  near  approach  of  a  train, 
not  only  failed  to  stop  his  car,  although 
he  could  easily  have  done  so,  but  in- 
creased its  speed  to  make  the  crossing 
before  the  train,  a  motion  for  a  nonsuit 
was  properly  denied.  Bischoff  v.  People's 
R.    Co.,   121   Mo.   316,   35   S.   W.   908. 

Car  becomiTig  uncontrollable. — A  pas- 
senger on  an  electric  car  which  has  be- 
come uncontrollable,  and  has  broken 
through  the  safety  gates  at  a  railroad 
crossing  while  a  train  is  passing,  is  not 
neeligent  in  trying  to  jump  from  the  car. 
Willis  V.  Second  Ave.  Tract.  Co.,  43  Atl. 
1,   189   Pa.   430. 

Electric  explosion  in  car. — An  action 
will  lie  against  a  street  railway  company 
for  injury  caused  plaintiff  in  leaping  from 
a  car  in  which  an  electrical  explosion  had 
occurred,  flames  issuing  in  the  part  of 
the  car  where  she  was,  where  such  ex- 
plosions were  of  frequent  occurrence  and 
tended  to  excite  and  frighten  passengers, 
though  there  waS  no  evidence  that  other 
passengers  had  been  excited  or  fright- 
ened; it  being  common  knowledge  that 
such    explosions    would    tend    to    frighten 
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by  a  locomotive  was  under  no  duty  to  notify  the  driver  that  she  wished  to 
alight.94 

Against  Conductor's  Warning. — And  it  has  been  held  that  it  is  not  neces- 
sarily negligence  for  a  passenger  on  a  street  car,  in  case  of  apparent  imminent 
danger  of  collision  with  another  car,  to  jump  from  the  car,  notwithstanding  the 
conductor's  warning  not  to  jump.^^ 

Groundless  Fears. — The  liability  of  a  carrier,  where  a  passengpr  jumps  from 
one  of  its  cars  in  the  presence  of  imminent  danger,  is  to  be  measured  by  what 
a  prudent  person  would  have  done  under  like  circumstances. ^^  Thus,  where  one 
induced  by  groundless  fear  leaps  from  a  car  when  there  is  no  reasonable  cause 
to  apprehend  danger  to  life  or  limb,  and  is  killed,  no  recovery  can  be  had  against 
the  carrier  for  the  death,  even  though  it  was  guilty  of  negligence.*'' 

Danger  Due  to  Act  of  Passenger. — Where  the  danger  is  brought  about 
by  the  act  of  the  passenger  himself,  he  will .  be  precluded  from  recovery  for 
injuries  sustained  by  jumping  to  avoid  such  danger. **  But  the  mere  fact  that 
jumping  from  a  car  increases  the  danger  will  not  prevent  recovery. ** 

§§  2820-2821.  Alighting  frona  Moving  Oar  on  Failure  to  Stop  at  Sta- 
tion— §  2820.  In  General. — The  earlier  cases  in  many  instances  recognize 
the  principle  of  negligence  per  se  in  alighting  from  a  moving  train,^  but  modern 


passengers  situated  as  she  was,  and  it 
appearing  that  the  motorman  leaped  from 
the  car  before  plaintiff  did.  Williamson 
V.  St.  Louis  Transit  Co.,  100  S.  W.  1072, 
202    Mq.    345. 

Running  rapidly  down  dangerous  grade. 
— ^Where  a  street  car  is  running  rapidly 
down  a  dangerous  grade,  a  passenger  can, 
in  view  of  imminent  danger,  jump  from 
the  car  to  avoid  injury.  Lehner  v.  Pitts- 
burg R.  Co.,  73  Atl.  525,  233  Pa.  208,  16 
Am.  &  Eng.  Ann.  Cas.  83. 

94.  Duty  to  notify  carrier  of  desire  to 
alight. — Selma  St.^  etc.,  R.  Co.  v.  Owen, 
31    So.   398,   132  Ala.   420. 

95.  Against  conductor's  warning.— 
Wade  V.  Columbia  Elect.  St.  R.,  etc.,  Co., 
39  S.  E.  233,  51  S.  C.  296,  04  Am.  St.  Rep. 
676. 

go.  Groundless  fears. — Chitty  v.  St. 
Louis,  etc.,  R.  Co.,  148  Mo.  64,  40  S.  W. 
868, 

97.  Woolerv  v.  Louisville,  etc.,  R.  Co., 
8  N.  E.  226,  107  Ind.  381,  57  Am.  Rep. 
114;  Chitty  z:  St.  Louis,  etc.,  R.  Co.,  148 
Mo.  64,   49    S.  W.   868. 

Where  by  the  fall  of  a  broken  electric 
wire  the  lights  in  an  electric  car  went 
out,  and  this  was  immediately  followed 
by  a  flash  and  an  explosion  similar  to  that 
of  a  fire  cracker,  but  louder,  and  neither 
the  car  nor  any  of  the  passengers  were 
injured,  nor  was  any  one  frightened  other 
than  plaintiff's  son,  who  ran  to  the  back 
platform  and  jumped  from  the  car,  run- 
ning at  a  high  rate  of  speed,  to  the 
ground,  and  died  from  the  injuries,  in  or- 
der to  recover  for  such  death,  it  must  be 
shown  that  deceased  had  acted  upon  rea- 
sonable apprehension,  and  that  his  con- 
duct conformed  to  that  of  an  ordinarily 
careful  and  prudent  m%n  under  like  cir- 
cumstances. Chretien  v.  New  Orleans  R. 
Co.,  37  So.  716,  113  La.  761,  104  Am.  St. 
Rep.    519. 

Where  plaintiff,  while  the  train  was  in 


motion,  in  order  to  avoid  a  collision  which 
she  apprehended,  but  of  which  there  was 
no  danger,  jumped  from  the  train  and  was 
injured,  she  can  not  recover  damages 
therefor.  Marsalis  v.  Louisiana,  etc.,  R. 
Co.,   129   La.   146,    55    So.   744. 

98.  Danger  due  to  act  of  passenger. — 
Also  if  a  passenger  by  his  own  act  in 
starting  to  leave  a  moving  train  is  placed 
in  such  a  position  that  he  is  forced  to 
leave  by  reason  of  injury  threatened  by 
a  post  near  the  track,  he  is  guilty  of  such 
negligence  as  to  preclude  a  recovery  for 
injuries  received  in  thus  leaving  the  train. 
Lmdsav  i-.  Southern  R.  Co.,  114  Ga.  896, 
41   S.   E.  46. 

99.  Peril  increased  by  jumping. — ^Where 
a  drover  died  from  injuries  received  while 
being  transported  on  a  stock  train,  an  in- 
struction, in  an  action  for  his  death,  that 
if  the  court  finds  that  defendant's  negli- 
gence placed  deceased  in  a  state  of  peril, 
and  he  had  at  that  time  reasonable 
grounds  for  supposing  he  would  be  in- 
jured by  remaining  on  the  train,  plain- 
tiffs were  entitled  to  recover,  though  the 
fact  that  deceased  jumped  from  the  train 
increased  the  peril  and  caused  his  death, 
and  he  would  have  probably  sustained 
little  or  no  injury  had  he  remained  in  the 
car,  was  proper.  Western  ]\laryland  R. 
Co.  V.   State,  53  Atl.  969,  95  Md.   637._ 

1.  Alighting  from  moving  car  on  failure 
to  stop  at  station. — Georgia. — Outen  v. 
North,  etc.,  St.  R.  Co.,  94  Ga.  662,  31  S. 
E.  710;  Barnett  v.  East  Tennessee,  etc., 
R.  Co.,  87  Ga.  766,  13  S.  E.  904;  Watson 
V.  Georgia  Pac.  R.  Co.,  81  Ga.  476,  7  S. 
E.    854. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Able, 
59  111.  131;  Illinois  Cent.  R.  Co.  v.  Cham- 
bers, 71  III.  519;  lUinois  Cent.  R.  Co.  v. 
Lutz,  84  111.  598;  Dougherty  ;■.  Chicago, 
etc.,   R.   Co.,  86   111.   467. 

Indiana. — Reibel  v.  Cincinnati,  etc.,  R- 
Co.,  114  Ind.  476,   17  X.   E.   107;   Jefferson- 
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authority  to  a  great  extent  has  supplanted  that  doctrine  with  broader  views  upon 
the  question.  It  is  now  held  that  to  leave  a  moving  train  at  a  station  where, 
because  of  the  negligence  of  the  railway  company,  no  stop  was  made,  is  not 
negligence  as  a  matter  of  law,  unless  it  appears  further  that  the  danger  attend- 
ing the  attempt  to  alight  was  so  great  as  to  be  obvious  to  a  person  of  common 
prudence  and  ordina.ry  intelligence.  Ordinarily,  in  cases  of  this  kind,  the  ques- 
tion of  what  is  or  is  not  negligence  is  one  for  the  jury.  The  mere  fact  that  the 
passenger  is  being  carried  by  the  station  at  which  he  wishes  to  alight  will 
not  excuse  his  act.  If  he  is  compelled  to  choose  between  incurring  some  risk 
in  leaving  the  train  or  remaining  and  being  exposed  to  inconveniences  to  which 
the  carrier  has  no  right  to  expose  him,  and  he  is  injured  in  getting  off  under 
circumstances  which  would  not  prevent  a  person  of  ordinary  prudence  from 
doing  so,  the  company  is  liable  for  injuries  received  by  the  passenger  in  alight- 
ing.2 

Proximate  Cause. — One  who  attempted  to  leave  defendant's  cars  after  they 
were  in  motion,  and,  finding  they  had  started,  persisted  in  getting  off,  can  not 
maintain  an  action  for  injuries  if  his  negligence  contributed  to  the  injury,  though 
the  defendant  gave  him  no  special  notice  of  the  time  of  the  departure  of  the  cars, 
and  was  guilty  of  negligence  in  starting  the  train,  and  in  suddenly  jerking  the 
cars  after  they  had  started.^ 


ville  R.  Co.  V.  Hendricks,  2G  Ind.  228; 
Jeffersonville  R.  Co.  v.  Swift,  26  Ind. 
459. 

Louisiana. — Daraont  v.  New  Orleans, 
etc.,  R.  Co.,  9  La.  Ann.  441,  61  Am.  Dec. 
214;  Walker  v.  Vicksburg,  etc.,  R.  Co., 
41  La.  Ann.  795,  6  So.  916,  17  Am.  St.  Rep. 
417,   7   L.   R.   A.   111. 

Michigan. — Lake  Shore,  etc.,  R.  Co.  v. 
Bangs,  47  Mich.  470,  11  X.  W.  276;  Jacob 
V.  Flint,  etc.,  R.  Co.,  105  Mich.  450,  63 
N.   W.    502. 

Minnesota. — Butler  v.  St.  Paul,  etc.,  R. 
Co.,   59   Minn.   135,   60   N.   W.   1090. 

Missouri. — Nelson  v.  Atlantic,  etc.,  R. 
Co.,  68  Mo.  593;  Kelly  v.  Hannibal,  etc., 
R.   Co.,   70  Mo.  604. 

New  York. — Scully  v.  New  York,  etc., 
R.  Co.,  80  Hun  197,  30  X.  Y.  S.  61,  61  N. 
Y.  St.  Rep.  804. 

Pennsylvania. — Hagan  v.  Philadelphi:', 
etc.,  R.Co.,  15  Phila.  378;  Pennsylvania 
R.  Co.  V.  Aspell,  23  Pa.  147,  62  Am.  Dec. 
323;.  Rothstein  v.  Pennsylvania  R.  Co., 
171  Pa.  620,  33  Atl.  379. 

Texas. — Fordyce  v.  Allen  (Tex.  Civ. 
App.),   26   S.   W.   437. 

A  declaration  alleging  that  the  con- 
ductor of  a  passenger  train  agreed  with 
plaintiff,  to  stop  the  train  for  him  to  get 
off  at  a  point  where  there  was  no  regular 
station,  but  at  which  defendant's  road 
crossed  another  railroad  at  grade,  that 
plaintiff  paid  his  fare  to  this  point,  and 
that  on  reaching  the  same  the  train  only 
slowed  up  and  did  not  stop,  so  that 
plaintiff,  "in  order  to  keep  from  being 
carried  beyond  his  destination,  was  com- 
pelled to  get  from  the  moving  train,"  and 
in  so  doing  was  seriously  injured,  does 
not  set  forth  a  cause  of  action,  it  appear- 
ing from  these  allegations  that  plaintiff's 
injury  was  caused  by  his  own  voluntary 
act  in  taking  a  dangerous  risk,  if  the  train 
was   moving  so  rapidly  as  to  make   leav- 


ing it  unsafe,  or  if  riot,  that  the  injury 
must  have  resulted  from  a  mere  accident, 
or  from  plaintiff's  own  carelessness  in 
getting  off.  Barnett  v.  East  Tennessee, 
etc.,   R.  Co.,  87   Ga.  766,  13   S.   F.  904. 

The  fact  that  the  street  car  driver  re- 
fused to  stop  when  asked  by  a  boy  who 
was.  negligently  riding  on  the  front  plat- 
form of  the  car  does  not  excuse  the  lat- 
ter's  negligence,  it  not  having  been  in- 
duced by  the  refusal  to  stop  the  car. 
Solomon  V.  Central  Park,  etc.,  R.  Co.,  31 
N.  Y.   Super.  Ct.  298. 

2.  Georgia. — Turley  v.  Atlanta,  etc.,  R. 
Co.,  127  Ga.  594,  56  S.  E.  748,  8  L.  R.  A., 
N'.    S.,    695. 

Missouri. — Price  v.  St,  Louis,  etc.,  R. 
Co.,  73  Mo.  414. 

Texas. — Houston,  etc.,  R.  Co.  v.  Leslie, 
57  Tex.  83;  Galveston,  etc.,  R.  Co.  v. 
Smith,   59   Tex.   406. 

Wisconsin. — Delamatyr  v.  Milwaukee, 
etc.,   R.  Co.,  24  Wis.  578. 

It  is  not  contributory  negligence  per 
se  for  a  passenger  to  jump  from  a  train 
which  had  failed  to  stop  at  the  station  a 
sufficient  length  of  time  to  enable  her  to 
alight  therefrom,  and  which  had  traveled 
less  than  one  hundred  feet  when  she 
jumped,  but  the  question  should  be  left 
to  the  determination  of  the  jury.  Carr  v. 
Eel  River,  etc.,  R.  Co.,  98  Cal.  366,  33 
Pac.  313,  31  L.   R.  A.  354. 

The  mere  fact  that  a  train  fails  to  stop 
as  is  its  duty  to  do,  or  as  the  conductor 
has  promised,  does  not  justify  a  passen- 
ger in  jumping  off  from  it  while  moving, 
unless  notified  to  do  so  by  the  carrier's 
agent,  and  the  attempt  is  not  obviously 
dangerous.  Burgin  v.  Richmond,  etc.,  R. 
Co.,    115    N.    C.    673,    20    S.    E.    473. 

3.  Proximate  cause. — Indiana. — Dress- 
lar  V.  Citizens'  St.  R.  Co.,  47  N.  E.  651, 
19   Ind.   App.   383. 

Massachusetts. — Lucas   v.   New   Bedford, 
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Obvious  Danger. — On  the  other  hand  if  the  circumstances  were  such  that 
an  ordinarily  cautious,  careful  and  prudent  person  would  have  apprehended 
danger  therefrom,  then  it  would  be  such  an  act  of  carelessness  as  would  relieve 
the  carrier  from  responsibility* 


etc.,  R.  Co.  (Mass.),  6  Gray  64,  68  Am. 
Dec.    406. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Collier,   104   Tenn.    189,   54   S.   W.   980. 

Texas. — Galveston,  etc.,  R.  Co.  v.  De 
Castillo   (Tex.   Civ.  App.),   83   S.   W.   35. 

Virginia. — Newport  News,  etc.,  Elect. 
Co.  V.  McCormick,  56  S.  E.  281,  106  Va. 
.517. 

When  the  agent  and  employees  of  a 
railway  company  negligently  fail  to  bring 
the  train  to  a  stop  at  a  station  where  a 
passenger,  is  entitled  to  leave  the  train, 
and  the  passenger,  perceiving  that  he  is 
about  to  be  carried  beyond  his  destina- 
tion, attempts  to  alight  from  the  car  at 
the  usual  place,  and,  while  doing  so,  is  by 
a  sudden  jerk  thrown  from  the  steps  of 
the  car  and  injured,  he  is  not  precluded 
from  the  recovery  of  damages  tor  the  in- 
jury unless  he  was  guilty  of  negligence 
himself,  and  his  own  negligence  was  the 
proximate  cause  of  his  injuries.  Turley 
V.  Atlanta,  etc.,  R.  Co.,  56  S.  E.  748,  127 
Ga.  594,  8  L.  R.  A.,  N.  S.,  695. 

Where  a  conductor  wrongfully  carries 
a  passenger  beyond  his  destination,  it 
does  not  justify  him  in  hazatding  life  and 
limb  by  leaping  from  a  moving  car:  if  he 
is  injured,  recovery  is  barred  upon  the 
principle  that  the  negligence  of  the  com- 
pany in  failing  to  stop  the  car  was  the 
remote  cause,  while  the  negligence  of  the 
passenger  in  leaping  from  the  car  while 
in  motion  was  the  proximate  cause  of 
the  injury.  Newport  News,  etc.,  Elect. 
Co.  V.  McCormick,  106  Va.  517,  56  S.  E. 
281. 

4.  Obvious  danger. — Chicago,  etc.,  R. 
Co.  V.  Martelle,  91  N.  W.  364,  6.5  Neb. 
540. 

A  passenger  attempting  to  alight  from 
a  train  while  it  is  passing  a  station  where 
it  should  stop  to  permit  him  to  alight  is 
not,  as  a  matter  of  law,  guilty  of  negli- 
gence, unless  the  attending  circum- 
stances show  so  clearly  that  he  acted 
recklessly  and  imprudently  that  reason- 
able minds  would  not  arrive  at  any  other 
conclusion;  but  otherwise  it  is  a  question 
for  the  jury,  since  failure  to  stop  the  train 
at  a  station  does  not  justify  a  passenger 
in  attempting  to  alight  under  circum- 
stances obviously  hazardous.  Kansas, 
etc.,  R.  Co.  V.  Worthington,  101  Ark.  128, 
141   S.  W.   1173. 

Where  the  agent  and  employees  of  a 
railway  company  negligently  failed  to 
bring  the  train  to  a  stop  at  a  station 
where  a  passenger  is  entitled  to  leave  the 
train,  his  attempt  to  leave  it  while  in  mo- 
tion can  not  be  held  to  be  negligence  as 
a  matter  of  law  unless  the  danger  attend- 
ing the  attempt  was  so  great  as  to  be 
obvious  to  a  person  of  common  prudence 


and  ordinary  intelligence.  Turley  v.  /At- 
lanta, etc.,  R.  Co.,  56  S.  E.  748,  127  Ga. 
594,  8  L.  R.  A.,   X.   S.,  695. 

Rapidly  moving  train. — A  passenger 
compos  mentis  who,  under  no  emergency 
or  constraint,  jumps  off  at  his  station 
from  a  train  moving  at  over  twelve  miles 
an  hour,  can  not  recover  for  resulting  in- 
juries on  the  ground  of  the  trainmen's 
negligence  in  failing  to  stop  and  in  slow- 
ing up  at  the  platform,  thus  inducing  him 
to  make  the  attempt.  Kansas  City,  etc., 
R.  Co.  V.  Mayes,  58  Ark.  397,  24  S.  W. 
1076. 

A  passenger  on  defendant's  train  went 
upon  the  platform  of  the  car,  in  anticipa- 
tion of  the  train's  stopping  at  a  regular 
stopping  place,  and  stood  on  the  steps  of 
the  car  in  violation  of  defendant's  rule 
(known  to  him)  forbidding  passengers  to 
go  on  the  platform  while  the  train  was 
in  motion.  The  train  ran  hy  the  regular 
stopping  place.  There  was  no  evidence 
that  the  conductor  was  on  the  platform, 
or  knew  or  had  any  cause  to  think  that 
plaintiff  was  there,  or  invited  him  to  go 
there.  A  sudden  jerk  of  the  train  threw 
plaintiff  off,  and  he  was  injured.  The 
speed  of  the  train  was  about  eight  or 
ten  miles  an  hour  when  he  fell.  Held, 
that  plaintiff  was  properly  nonsuited. 
Denny  v.  North  Carolina  R.  Co.,  43  S.  E. 
847,    132   iN.    C.    340. 

No  slowing  for  station. — W^here,  with 
full  knowledge  that  a  car  was  running;  at 
the  same  speed  at  which  it  had  approached 
the  station,  plaintiff  stepped  therefrom 
without  being  forced  to  do  so  by  any 
emergency,  there  was  no  error  in  grant- 
ing a  nonsuit.  Walker  v.  Georgia  R., 
etc.,  Co.,  50  S.  E.  121,  122  Ga.  36S. 

A  passenger  on  a  freight  train  vvislied 
to  get  off  at  a  station  where  the  train  was 
accustomed  to  slowing  up,  so  that  pas- 
sengers could  alight  without  danger.'  On 
this  occasion  the  train  did  not  slacken 
at  the  station,  and  shortly  after  passing 
it  the  passenger  jumped  therefrom,  and 
received  injuries  which  caused  his  death. 
Held,  in  an  action  by  his  administratrix, 
that  deceased's  contributory  negligence 
would  defeat  a  recovery.  Brown  ;'.  Chi- 
cago, etc.,  R.  Co.,  80  V/is.  162,  49  N.  W. 
807. 

Failure  to  slacken  speed  according  to 
agreement. — One  riding  on  a  train  under 
a  special  agreement  with  the  conductor 
that  the  train  would  slack  up  enough  for 
him  to  alight  with  safety  at  a  certain 
place  can  not  hold  the  railroad  respon- 
sible for  injuries  sustained  in  alighting 
from  the  trai;i  at  the  place  agreed  upon, 
where  he  acted  upon  his  own  motion  and 
judgment,  without  the  knowledge  or  con- 
currence of  the  conductor,  at  a  time  when 
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§  2821.  By  Direction  or  Invitation  of  Carrier. — See  ante,  "By  Direc- 
tion or  Invitation  of  Carrier,"  §§  2815-2818:  Where  a  passenger  is  told  to, 
alight  from  a  moving  train  by  the  trainmen  in  charge,  and  the  passenger  being 
suddenly  put  to  his  election  whether  he  will  be  carried  past  his  destination  or 
alight  from  a  car  in  motion,  does  alight  and  receives  an  injury,  he  is  not  neces- 
sarily guilty  of  contributory  negligence. ^ 


the  train  was  in  fact  going  too  fast  to 
permit  him  to  alight  in  safety,  although 
he  used  ordinary  care  in  judging  and  de- 
termining that  it  was  safe  for  him  to 
alight.  Judgment  (Tex.  Civ.  App.),  84  S. 
W.  365,  reversed  in  St.  Louis,  etc.,  R. 
Co.  V.  Highnote,  99  Tex.  23,  86  S.  W. 
923. 

After  notice  that  train  would  not  stop. 
— Where  a  passenger,  after  being  in- 
formed by  the  conductor  that  the  train 
will  not  stop  at  his  intended  destination, 
jumps  off  the  moving  train  while  passing 
the  station,  the  carrier  is  not  liable  for 
the  injuries  sustained  by  him  in  conse- 
quence. Owens  V.  Atlantic,  etc.,  R.  Co. 
(N.   C),   61   S.  E.   198. 

Jumping  from  freight  train  not  designed 
to  carry  passengers. — Plaintiff  boarded 
defendant's  freight  train,  which  was  not 
designed  to  carry  passengers,  and  jumped 
off  at  a  station,  to  which  he  had  pur- 
chased a  ticket,  on  its  failure  to  stop,  and 
while  it  was  running  at  from  six  to  eight 
miles  per  hour,  and  was  injured.  Held, 
that  though  defendant  was  guilty  of  gross 
negligence,  for  which  only  it  was  liable, 
under  Code,  §  3557,  plaintiff's  own  reck- 
lessness was  the  proximate  cause  of  his 
injury,  and  he  could  not  recover.  Illinois 
Cent.  R.  Co.  v.  Trail  (Miss.),  25  So.  863. 

5.  By  direction  or  invitation  of  car- 
rier.— ^International,  etc.,  R.  Co.  v.  Fol- 
liard,  66  Tex.  603,  1  S.  W.  624,  59  Am. 
Rep.  632. 

It  being  a  breach  of  a  carrier's  duty  to 
fail  to  stop  at  a  passenger's  station,  and 
to  invite  him  to  alight  from  the  train 
while  moving,  and  it  not  being  negli- 
gence per  se  for  him  to  alight  at  the  car- 
rier's invitation  from  a  moving  train,  un- 
less the  circumstances  are .  such  as  to 
make  the  danger  obvious  to  one  of  or- 
dinary prudence  and  senses,  a  complaint 
does  not,  as  matter  of  law,  show  that  de- 
fendant's negligence  was  not,  and  plain- 
tiff's negligence  was,  the  pioximate  cause 
of  his  injury,  it  being  alleged  that,  as  the 
train  approached  the  station,  the  con- 
ductor ordered  plaintiff  to  get  ready  and 
get  off;  that,  as  the  train  slowed  up  as 
if  to  stop,  plaintiff  followed  him  to  the 
platform,  where  they  were  as  the  train 
was  passing  the  station;  but  that  it,  in- 
stead of  stopping,  began  to  so  faster, 
whereupon,  with  the  knowledge  of  the 
conductor  and  in  obedience  to  said  order, 
he  jumped  from  the  train,  and  was  struck 
by  the  passing  steps,  causing  him  to  fall 
so  that  his  foot  was  run  over.  Cooper  v. 
Georgia,  etc.,  R.  Co.,  34  S.  E.  16,  56  S. 
C.  -91. 


In  an  action  against  a  railroad  com- 
pany for  injuries  through  defendant's  neg- 
ligence, plaintiff  testified  that  she  took 
passage  on  defendant's  road;  that  as  the 
train  approached  her  station  she  passed 
out,  with  others,  upon  the  platform;  that 
the  train  was  moving  slowly;  that  a  pas- 
senger who  preceded  her  stepped  off  the 
car,  and  the  brakeman  said  to  her,  "You 
had  better  step  off,  as  we  are  not  going 
to  halt  any  longer;"  that  she  thereupon 
stepped  down  to  the  lower  step,  and  as 
she  attempted  to  step  down  upon  the 
ground  the  cars  gave  a  sudden  jerk, 
which  threw  her  down;  that  her  clothing 
caught,  and  she  was  dragged  upon  the 
ground,  and  injured;  that  the  person  she 
called  the  brakeman  had  stood  upon  the 
platforni,  had  opened  the  door,  and  called 
the  stations;  and  that,  when  he  gave  the 
direction  to  her,  he  stood  on  the  plat- 
form with  his  hand  on  the  brakes.  She 
could  not  recognize  the  man,  and  the 
brakeman  on  the  train  denied  the  plain- 
tiff's statements.  Held,  that  the  question 
of  contributive  negligence  was  for  the 
jury.  Filer  v.  New  York  Cent.  R.  Co.,  68 
N.  Y.  124. 

Direction  of  brakeman. — A  womau 
sixty-two  years  old  riding  on  a  passen- 
ge-  train  was  not  negligent  in  attempting 
to  leave  it  at  her  station  while  the  rain 
was  yet  in  motion,  the  brakeman  having- 
told  her  to  step  off,  stating  that  the  train 
would  not  stop,  although  her  judgment 
otherwise  would  have  been  not  to  make 
the  attempt.  Abbey  v.  New  York,  etc., 
R.    Co.    (N.   Y.),   20  Wkly.   Dig.   37. 

Conductor  signalling  to  go  ahead  after 
invitation  to  alight. — ^\Vhere  the  train  did 
not  come  to  a  full  stop  at  plaintiff's  sta- 
tion, and  there  was  evidence  that  the  con- 
ductor invited  plaintiff  to  alight,  and, 
while  plaintiff  was  getting  off,  signaled 
the  engineer  to  go  ahead,  whether  plain- 
tiff was  guilty  of  contributory  negligence- 
was  for  the  jury.  Bucher  v.  New  York, 
etc.,   R.   Co.,   98   N.  Y.   128. 

Alighting  in  the  dark. — A  passenger 
alighting  from  a  slowly  moving  train,  in 
the  dark,  on  a  depot  platform,  at  the  re- 
quest of  an  employee,  was  not  guilty  of 
contributory  negligence.  Gulf,  etc.,  R.  Co, 
V.  Shelton,  69  S.  W.  653,  30  Tex.  Civ.  App. 
72;  S.  C,  70  S.  W.  359,  affirmed  in  72  S. 
W.   165,   96  Tex.   301. 

Train  not  scheduled  to  stop. — A  pas- 
senger got  on  a  train  which  did  not  stop 
at  the  station  for  which  he  had  purchased 
his  ticket,  and  the  conductor,  on  taking 
his  ticket,  told  him  that  the  train  would 
be    slowed    down   as   the   station   was   ap-. 
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Obvious  Danger. — Where,  however,  the  danger  of  obeying  such  direction 
or  invitation  is  so  manifest  that  a  person  in  the  exercise  of  orditiary  discretion 
would  not  have  done  so,  there  can  be  no  recovery.® 

Advice  of  Conductor  as  to  Manner  of  Alighting. — The  mere  advice  of  a 
conductor  as  to  the  best  manner  of  ahght'ing  can  not  be  taken  by  the  passenger 
as  an  order  to  aHght,  and  a  passenger  injured  in  so  doing  can  not  excuse  his 
negHgence  on  the  ground  of  a  direction  or  invitation  of  the  carrier.'^ 

§  2822.  Alighting  from  Moving  Car  on  Failure  to  Stop  for  Sufficient 
Time. — If  a  passenger  voltmtarily  leaps  from  the  train  whilst  it  is  in  motion  and 
is  injured  thereby,  he  can  not,  as  a  general  rule,  recover  of  the  company,  although 
the  train  may  not  have  been  stopped  at  the  station  long  enough  to  afford  reason- 
able opportunity  to  get  off  in  the  usual  way.  But  where  a  reasonable  opportu- 
nity to  alight  was  not  given  a  passenger,  and  he  attempts  to  do  so  after  the 
train  has  resumed  its  motion,  but  before  it  has  become  rapid,  and  the  stepping 
from  the  train  would  not  seem  dangerous  to  a  man  of  ordinary  prudence,  and 
judgment,  and,  nevertheless,  bodily  injury  follows,  the  passenger  is  eiltitled 
to  recover  damages  for  the  injury,  because  the  railway  company  has  committed 
a  flagrant  breach  of  duty,  and  the  passenger  is  chargeable  with  no  appreciable 
negligence.  He  has  a  right  to  construe  the  momentary  halt  of  the  tra:in  at  the 
station' as  an  invitation  to  alight,  and  to  make  use  of  the  opportunity  thus  afforded 


preached,  and  he  could  then  alight.  Held, 
in,  an  action  against  the  carrier  for'  in- 
juries siistained  in  getting  oft  the  train 
when  in  motion,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. 
Schurr  v.  Houston,  10  N.  Y.  St.  Rep.  263. 

6.  Obvious  danger. — In  an  action  to  re- 
cover for  injuries  to  a  minor  passenger 
alleged  to  have  been  caused  by  her  jump- 
ing, in  accordance  with  the  order  of  the 
conductor,  from  a  moving  train  which  was 
going  past  her  station  without  stopping, 
the  case  should  turn  as  to  the  question 
of  the  defendant's  liability  upon  whether 
the  conductor  ordered  the  passenger  to 
jump  from  the  moving  train,  and  if  so, 
whether  she  was  free  from  plain  and 
manifest  negligence  in  obeying  the  order. 
If  the  order  was  not  given  and  if  it  should 
have  been  disobeyed  on  account  of  the 
obvious  danger  of  complying  with  it 
there  can  be  no  recovery,  otherwise  there 
may  be  a  recovery.  East  Tennessee,  etc., 
R.  Co.  V.  Hughes,  93  Ga.  388,  17  S.  E. 
949. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff's  daughter, 
seventeen  years  of  age,  caused  by  jump- 
ing from  a  train  while  in  motion,  plaintiff 
alleged  that  she  was  ordered  so  to  do  by 
the  conductor,  who  refused  to  stop  the 
train  at  that  point,  for  which  she  had 
bought  a  ticket.  Held,  that  there  could 
be  no  recovery,  though  the  conductor  did 
give  such  order,  if  the  danger  of  obeying 
was  so  manifest  that  a  person  of  her  age, 
in  the  exercise  of  ordinary  discretion, 
would  not  have  done  so.  East  Tennessee, 
etc.,  R.  Co.  V.  Hughes,  93  Ga.  388,  17  S. 
E.    949. 

After  boarding  wrong  train. — A  pas- 
senger boarded  a  freight  train  to  go  to 
a  station  at  which  the  train  did  not  stop. 
.The    conductor    was    angry    and    abusive, 


and  ordered  the  passenger  to  jump  Off 
when  the  train  reached  the  station.  He 
made  no  threats  to  put  him  ofif,  how^ever, 
and  there  was  no  reason  to  supposte  that 
this  would  have  been  done.  The  pas- 
senger jumped  off  while  the  train  vvas 
going  ten  or  twelve  miles  an  hour,  and 
sustained  injuries.  Held,  that  his  con- 
duct precluded  his  recovering  damages 
from  the  company.  St.  Louis,  etc.,  R.  Co. 
V.  Rosenberry,  45  Ark.  356. 

Moving  elevator. — Where  one  attempt- 
ing to  leave  a  descending  elevator  which 
failed  to  stop  was  struck  on  the  head  by 
the  tdp  of  the  car  and  killed,  the  doctrine 
of  the  last  clear  chance  had  no  applica- 
tion. Real  Estate  Trust,  etc.,  Co.  v. 
Gwyn   (Va.),  74  S.  E.  203. 

7.  The  facts  that  a  passenger  was  be- 
ing carried  past  his  station,  and  that,  as 
he  was  about  to  alight  from  the  mQvihg 
train,  the  conductor  told  him  to  jump 
"with"  the  train,  and  not  "sideways,"  did 
not  justify  him  in  jumpitig  from  the  train 
while  it  was  in  motion.  McDonald  v. 
Boston,  etc.,  Railroad,  87  Me.  466,  33  Atl. 
1010. 

Consent  of  trainmen. — Where  plaintiff, 
a  railroad  passenger,  on  paying  his  fare, 
was  informed  that  the  train  did  not  stop 
at  the  station  to  which  he  desired  to  go, 
but  on  approaching  the  station  heard  two 
blasts  of  tlie  v/histle,  v/hich  he  supposed 
was  a  stop  signal,  and  told  the  brakeman 
that  he  desired  to  alight  if  the  train 
stopped,  and  the  brakeman  simply  an- 
swered, "All  right,"  and  opened  the 
vestibule,  and  when  plaintiff  attempted  to 
alight  the  train  suddenly  increased  its 
speed,  and  he  was  thrown  and  injured, 
he  was  guilty  of  contributory  negligence, 
precluding  a  recovery.  Chicago,  etc.,  R. 
Co.  V.  Claunts,  99  Ark.  348,  138  S.  W.  333. 
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where  not  attended  with  apparent  danger,  holding  the  company  responsible  if  it 
does  not  furnish  reasonable  time  to  leave  the  train  with  safety.*  Whether  he  was 
negligent  in  alighting  must  depend  upon  all  the  surrounding  circumstances  and 
the  question  is  usually  one  for  the  jury.^ 

Sudden  Starting  While  Passenger  in  Act  of  Alighting.— Ordinary  pru- 
dence requires  that  a  passenger  shall  not  alight  from  a  moving  car,  but  if  the 
exit  is  properly  begun  while  the  car  is  stationary,  and  the  car  is  suddenly 
started  with  undue  violence  before  the  passenger  alights,  the  carrier  may  be 
negligent  and  the  passenger  free  from  negligence.     Ordinarily  a  passenger  at- 


8.  Alighting  from  moving  car  on  fail- 
ure to  stop  for  sufficient  time. — Georgia. — 
Atlanta,  etc.,  R.  Co.  v.  Dickinson,  89  Ga. 
45.'),   IS   S.   E^   534. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Able,  59 
111.  131. 

Missouri. —Johnson  v.  St.  Joseph  R.,  etc., 
Co.,  128   S.  W.  343,   143   Mo.  App.  376. 

Kebraska. — Chicago,  etc.,  R.  Co.  v.  Win- 
frey,  93   N.  W.   526,   67   Neb.   13. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Mas- 
say   (Tex.   Civ.   App.),  76   S.  W.   585. 

As  a  general  rule,  passengers  can  not 
properly  get  off  a  moving  train  except  by 
direction  of  the  conductor;  but  when  a 
train  stops  at  a  station  vi^ithout  allowing 
a  reasonable  time  for  passengers  to  alight, 
one  who  gets  off  as  it  is  slowly  starting, 
and  is  injured  thereby,  is  not  guilty  of 
contributory  negligence.  McSloop  v. 
Richmond,   etc.,   R.   Co.,   59   Fed.   431. 

"It  may  therefore  be  affirmed,  on  the 
one  hand,  that  when  a  train  stops  at  a 
station  to  wjiich  the  company  contracts 
to  carry  a  passenger,  tlie  company  is  li- 
able if  reasonable  time  to  leave  is  not  af- 
forded, and  the  passenger  is  injured  in  an 
attempt  to  leave  after  it  has  started,  and 
while  in  motion,  if  he  does  not,  in  getting 
off,  incur  a  danger  obvious  to  the  mind 
of  a  reasonable  man;  and  on  the  other 
hand  that,  although  the  company  has 
failed  in  its  duty  of  stopping  the  train  at 
the  station  for  a  reasonable  time  to  allow 
the  passenger  to  alight,  yet  if  he  at- 
tempts to  do  so  after  the  train  has  ac- 
quired such  a  rapid  motion  as  to  make  it 
obvious  to  a  man  acting  reasonably  un- 
der the  same  circumstances,  that  an  at- 
tempt to  alight  would  be  attended  with 
danger,  he  can  not  make  the  negligence 
of  the  company  a  ground  for  recovering 
damages  from  it  in  case  he  is  hurt,  but 
his  hurt  will  be  imputed  to  his  own  neg- 
ligence as  the  proximate  cause  of  it.  3 
Thompson  Neg.  344;  Hutchinson  on  Car- 
riers, §  1179,  et  seq."  Louisville,  etc.,  R. 
Co.  V.  Edmondson,  128  Ga.  478,  57  S. 
E.    877. 

Where  a  railway  train  is  improperly 
set  in  motion  before  a  person  aboard, 
who  is  entitled  to  leave  it  at  that  place, 
has  reasonable  time  to  do  so,  and  while 
he  is  in  the  act  of  leaving  it,  there  is  an 
implied  invitation  for  him  to  alight  from 
the  moving  train;  and  he  could  act  upon 
that  invitation  without  negligence,  pro- 
vided   the    speed    of    the    train,    his    own 

3    Car — S3 


w^eakness,  or  some  other  obvious  danger 
did  not  render  it  imprudent  for  him  to 
make  the  effect.  Louisville,  etc.,  R.  Co. 
V.  Stacker,  86  Tenn.  343,  6  S.  W.  737,  6 
Am.   St.   Rep.  840. 

Defendant's  requested  instruction  that 
the  mere  fact  that  the  car  started  before 
the  passenger  had  time  to  alight  ■'would 
not  give  her  the  right  to  jump  from  the 
car  while  it  was  in  motion"  was  modi- 
fied by  substituting,  ''would  not  give  her 
the  right  to  alight  while  the  car  was  go- 
ing at  a  rate  of  speed  which  would  make 
it  dangerous  to  do  so."  Held,  that  the 
modification  was  proper,  as  it  is  not  true 
that  a  passenger  has  no  right  under  any 
circumstances  to  attempt  to  get  off  a 
moving  car.  Indianapolis  St.  R.  Co.  v. 
Hockett,  66  N.   E.  39,  159  Ind.  677. 

Negligence  of  a  railroad  company  in 
failing  to  stop  its  train  at  a  station  long 
enough  to  permit  passengers  to  alight 
will  not  absolve  a  passenger  from  negli- 
gence in  attempting  to  alight  after  the 
train  has  started.  Farlev  v.  iNorfolk,  etc., 
R.  Co.,  67  S.  E.  1116,  67  W.  Va.  350,  37 
L.  R.  A.,  N.  S.,  1111. 

9.  Pennsylvania  R.  Co.  v.  Lyons,  139 
Pa.  113,  18  Atl.  759,  15  Am.  St.  Rep.  701. 

In  an  action  by  a  passenger  for  in- 
juries received  in  alighting  fiom  a  train, 
it  being  contended  that  it  failed  to  stop 
a  reasonably  sufficient  time,  it  is  a  ques- 
tion for  the  jury  whether  the  passenger 
was  negligent  in  getting  off  the  train 
where  it  had  started  while  she  was  still 
on  the  platform  of  her  car.  Cousins  v. 
Lake  Shore,  etc.,  R.  Co.,  96  Mich.  386, 
56    N.    W.   14. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  received  by 
plaintiff  while  alighting  from  a  train,  she 
testified  that,  as  the  train  stopped  at  their 
station,  she  and  her  husband  left  their 
seats,  and  went  to  the  platform,  carrying 
their  baby  and  some  bundles,  and  that  her 
husband,  having  alighted,  was  assistitig 
her  to  do  the  same,  when  the  train 
started,  and  that  she  thought  the  train 
stopped  between  fifteen  and  thirty 
seconds.  There  was  evidence  on  defend- 
ant's part  that  the  train  stopped  two 
minutes,  and  that  plaintiff  negligently  de- 
layed leaving  the  car,  and  jumped  off 
while  it  was  moving.  Held,  that  the  case 
should  have  been  submitted  to  the  jury. 
Alford  V.  Chicago,  etc.,  R.  Co.,  86  Wis. 
335,   56   N.   W.   743. 
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tempting  to  alight  after  a  car  or  train  has  stopped  may  assume  that  it  will  not 
start  until  he  has  had  a  reasonable  time  to  leave  it  in  safety. ^'^ 

Due  Diligence  in  Leaving  Car. — While  it  is  true  that  it  is  the  duty  of  the 
carrier  to  stop  its  train  or  car  for  a  sufficient  length  of  time  to  allow  passen- 
gers to  alight  in  safety,  it  is  also  true  that  a  passenger  must  use  due  diligence 
in  alighting.  If  a  train  stops  a  sufficient  length  of  time  to  enable  a  passenger 
to  leave  it,  and  he  neglects  to  leave  while  so  stopped,  but  carelessly  and  neg- 
ligently jumped  from  it  after  it  was  in  motion,  and  was  injured,  he  could  not 
recover.  11 


10.  Sudden  starting  while  passenger  in 
act  of  alighting. — Florida. — Florida  R.  Co. 
V.  Dorsey,  59   Fla.  260,  52  So.  963. 

Illinois. — Moore  v.  Aurora,  etc.,  R.  Co., 
92  N.  E.  573,  246  111.  56,  20  Am.  &  Eng. 
Ann.  Cas.  335;  Chicago,  etc.,  R.  Co.  v. 
Storment,  90  111.  App.  505.  judgment  af- 
firmed in  60  N.  E.  104,  190  111.  42;  Jurkie- 
wicz  V.  Illinois  Cent.  R.  Co.,  145  111. 
App.  44. 

Michigan. — O'Dea  v.  Michigan  Cent.  R. 
Co.,  105  N.  W.  740,  142  }\[ich.  265;  Burke 
V.  Bav  City  Tract.,  etc.,  Co.,  110  N.  W. 
534,    147    Mich.    172. 

Virginia. — Richmond  Tract.  Co.  v.  Wil- 
liams,  46   S.    E.   292,    102   Va.   253. 

A  passenger  on  a  street  car  is  entitled 
to  assume  that  the  conductor  will  not 
start  the  car  while  the  passenger  is  in 
the  act  of  alighting,  though  he  sees  the 
conductor's  arm.  raised  toward  the  bell 
cord.  Hurley  v.  Metropolitan  St.  R.  Co., 
96   S.  W.   714,   120   Mo.   App.   262. 

If  a  passenger  was  proceeding  to  get 
off  a  car  when  the  train  suddenly  started 
backward,  and  the  impetus  of  the  motion 
of  such  passenger  together  with  the  sud- 
den starting  of  the  car  carried  such  pas- 
senger forward  without  volition  upon  the 
part  of  such  passenger,  it  is  immaterial 
whether  the  act  of  stepping  off  occurred 
an  instant  before  or  an  instant  after  the 
car  began  to  move.  Lake  St.  Elevated 
R.   Co.   V.    Craig,   126   111.   App.   361. 

While  it  is  contributory  negligence  per 
se  for  a  passenger  to  alight  from  a  mov- 
ing train,  yet  if  the  train  was  not  stopped 
a  sufficient  time  to  enable  the  passenger 
to  alight  with  safety,  and  she  left  the 
car  with  reasonable  expedition,  and  did 
not  discover  that  the  train  was  in  motion 
until  she  came  to  the  steps  of  the  plat- 
form and  was  descending  them,  and  if  the 
danger  was  so  sudden  that  she  had  no 
time  to  deliberate  and  acted  under  the 
circumstances  according  to  her  best  judg- 
ment in  such  emergency,  she  is  not  guilty 
of  contributory  negligence.  Leggett  v. 
Western  New  York,  etc.,  R.  Co.,  143  Pa. 
39,  21  Atl.  996. 

A  complaint  alleging  that  plaintiff,  a 
passenger,  went  on  the  platform  when 
the  train  had  nearly  stopped  at  her  station, 
and  went  on  the  step  and  attempted  to 
alight  when  the  train  stopped,  and  was 
thrown  therefrom  by  its  sudden  starting, 
does  not  show  contributory  negligence. 
Cincinnati,  etc..  R.  Co.  v.  Revalee,  46  N. 
E.   352,   17   Ind.   App.   657. 


It  was  the  duty  of  a  motorman,  when 
signaled  by  a  passenger,  to  stop  his  car 
at  a  usual  arid  customary  station  for 
stopping,  a  sufficient  length  of  time  to 
give  her  a  reasonable  opportunity  to 
alight  in  safety,  and  it  was  the  reciprocal 
duty  of  the  passenger  to  use  reasonable 
diligence  in  getting  off,  but  if  the  motor- 
man  disregarded  his  duty  he  was  guilty 
of  the  first  act  of  negligence.  Paducah 
St.  R.  Co.  V.  Walsh,  58  S.  W.  431,  22  Ky. 
L.    Rep.    532. 

In  an  action  by  a  passenger  against  a 
street  railway  company  for  injuries  re- 
ceived by  alighting  from  a  car,  due  to  its 
starting  forward  suddenly,  plaintiff  testi- 
fied that  he  signaled  the  conductor  to 
stop,  that  the  car  slowed  up  and  was 
practically  at  a  stop,  that  he  did  not  hear 
the  bell  ring,  that  the  car  was  rattling, 
and  that  he  saw  the  conductor's  hand  go 
up  as  though  to  ring.  Held,  that  it  was 
error  to  dismiss  the  complaint,  as  it  is 
not  negligence  per  se  to  alight  from  a 
moving  car.  Harris  v.  Union  R.  Co.,  74 
N.   Y.    S.   1012,   69   App.    Div.   3So. 

11.  Due  diligence  in  leaving  car. — Il- 
linois.— Illinois  Cent.  R.  Co.  v.  Slatton,  54 
111.  133,  5  Am.  Rep.  109. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Stacker,  86  Tenn.  343,  6  S.  ^^■.  737,  6  Am. 
St.   Rep.   840. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Rowland,  90 
Tex.  365,  38  S.  W.  756:  Texas  Mid.  Rail- 
road V.  Ritchey,  108  S.  W.  732,  49  Tex. 
Civ.   App.   409. 

A  carrier  is  not  liable  for  the  death  of 
a  passenger  who  was  killed  by  the  start- 
ing of  the  train  while  he  was  attempting 
to  alight,  if,  previous  to  the  accident,  the 
train  remained  still  for  a  sufficient  time 
for  him  to  alight,  and  the  trainmen  did 
not  know,  and  had  no  reason  to  believe, 
that  he  was  getting  off  when  the  train 
started.  Chesapeake,  etc.,  R.  Co.  v. 
Reeves,  11  Ky.  L.  Rep.  14,  11  S.  W.  464. 

Passing  through  other  cars  to  plat- 
form.— On  attempting  to  alight  at  her 
destination  from  the  car  in  which  she 
rode,  plaintiff  discovered  that  the  car  had 
stopped  before  it  reached  the  station  plat- 
form, and  that  the  ground  at  that  place 
was  covered  with  water.  She  then  hur- 
ried through  the  car,  and  through  the 
next  car  in  front,  in  order  to  reach  the 
platform;  but,  before  she  had  tirne  to 
alight,  the  train  started,  and,  there  being 
no  one  at  the  step  to  help  her,  she  jumped 
off    on    the    platform,    and     was      injured. 
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&  2823.  Defective  or  Unlighted  Platform  and  Obstructions  Thereon. 
— Defective  Platform. — A  passenger,  in  leaving  a  train,  has  the  right  to  as- 
sume, in  the  absence  of  information  to  the  contrary,  that  he  can  safely  pass 
across  the  carrier's  depot  platform  to  take  a  conveyance  to  his  destination. ^^ 
If,  at  the  time  a  passenger  steps  upon  a  railroad  platform,  he  know^s  of  its  un- 
safe condition,  he  will  not  be  required  to  abandon  its  use,  and  if  he  uses  due 
care  proportionate  to  the  known  danger,  and  is  injured  by  reason  of  the  defect, 
he  will  not  be  barred  from  recovery  by  such  knowledge. ^^  In  order  to  make 
a  passenger  using  a  defective  platform  in  alighting  from  a  train  guilty  of  con- 
tributory negligence,  the  defect  must  be  such  as  would  naturally  suggest  to  one 
of  common  understanding  that  it  was  dangerous  and  such  as  to  place  one  in 
peril  to  pass  over  it  to  and  from  the  train. i*  But  where  a  passenger,  who  has 
just  alighted  from  a  train,  starts  towards  the  exit  of  the  station  unaware  of  a 
step  down  to  the  platform,  and  falls  and  is  injured,  she  is  guilty  of  contribu 
tory  negligence. IS 

Unlighted  Platform. — It  is  the  duty  of  a  railroad  company  to  furnish  lights 
at  its  station  platforms  during  the  arrival  of  trains  at  night,  sufficient  to  safely 
guide  the  steps  of  its  passengers, ^^  and  a  passenger  has  a  right  to  assume  that 
whatever  light  is  required  to  make  the  platform  safe  will  be  provided  and  he 
is  not  guilty  of  contributory  negligence  in  using  the  platform  without  calling 
for  lights. 1''     That  a  woman,  injured  while  alighting  from  her  train  in  the  dark 


Held,  that  she  was  not  guilty  of  "criminal 
negligence,"  within  Comp.  St.,  c.  72,  art. 
1,  §  3  (making  every  railroad  company 
the  insurer  of  its  passengers'  safety,  ex- 
cept when  the  injury  done  arises  from  the 
criminal  negligence  of  the  passenger  in- 
jured), and  was  hence  entitled  to  re- 
cover. Chicago,  etc.,  R.  Co.  v.  Hyatt,  48 
Neb.  161,  67  N.  W.  8. 

Passenger  delayed  by  other  passengers. 
— Plaintiff  had  been  riding  in  the  vesti- 
bule of  defendant's  street  car,  which  was 
full  of  people  and  tool  boxes.  The  car 
came  to  a  full  stop  at  the  point  where 
plaintifif  desired  to  alight,  and  as  soon  as 
the  car  stopped  he  endeavored  to  get  to 
the  steps  as  fast  as  he  could.  There  were 
others  ahead  of  him,  whom  he  followed 
in  his  endeavor  to  alight  as  soon  as  pos- 
sible, and  as  soon  as  the  man  ahead  of 
him  got  off  he  stepped  down,  and  while 
in  the  act  of  doing  so  was  suddenly 
thrown  to  the  street  by  the  starting  of 
the  car.  Held,  that  plaintiff  exercised 
reasonable  dispatch  in  endeavoring  to 
alight.  Hurley  v.  Metropolitan  St.  R.  Co., 
96  S.  W.  714,  120  Mo.  App.  262. 

Returning  to  car  for  packages.— Where, 
in  an  action  for  injuries  to  plaintiff  in 
alighting  from  a  train,  it  was  found  that 
the  train  stopped  a  sufficient  time  to  have 
enabled  her  to  alight  with  her  parents, 
bad  she  returned  to  the  car  for  her  um- 
brella, which  she  had  left  therein,  she 
was  not  entitled  to  claim  that  the  mjury 
resulted  from  defendant's  failure  to  stop 
the  train  a  sufficient  time  to  enable  her 
to  alight  with  safety.  Dunning  v.  Lake 
Erie,  etc.,  R.  Co.,  77  N.  E.  1049,  38  Ind. 
App.   91.  .  ,  .         . 

Failing  to  notice  when  station  is 
reacli.ed. — In  an  action  for  injuries  to  a 
passenger  in  attempting  to  alight,  an  in- 
struction that  if  the  station  was  distinctly 


called  in  her  presence  and  hearing  just 
before  the  train  arrived,  and  she  negli- 
gently failed  to  hear  the  same,  and  the 
train  was  held  a  reasonable  time  for  pas- 
sengers to  alight,  and  she  attempted  to 
alight  without  the  knowledge  of  defend- 
ant's employees,  and  was  injured  in  such 
attempt,  she  was  not  entitled  to  recover, 
was  improperly  refused.  Galveston,  etc., 
R.  Co.  V.  Mathes  (Tex.  Civ.  App.),  73  S. 
W.   411. 

12.  Right  of  passenger  to  assume  that 
he  can  safely  cross  platform. — Fullerton 
V.  Fordyce,  121  Mo.  1,  25  S.  W.  587,  42 
Am.   St.   Rep.   516. 

13.  Effect  of  knowledge  of  unsafe  con- 
dition of  platform. — Pennsylvania  Co.  v. 
Marion,  123  Ind.  415,  23  N.  E.  973,  18  Am. 
St.  Rep.  330,  7  E.  R.  A.  687. 

14.  When  passenger  is  guilty  of  con- 
tributory negligence  in  using  defective 
platform. — Ohio,  etc.,  R.  Co.  v.  Stans- 
berry,  32  N.  E.  218,  132  Ind.  533. 

In  an  action  for  injuries  received  in 
alighting  from  defendant's  train  because 
of  a  defect  in  the  platform,  it  is  proper 
to  refuse  an  instruction  that,  "if  there 
was  a  hole  in  the  platform  at  the  point 
where  plaintiff  alighted,  and  if,  in  the  ex- 
ercise of  ordinary  care,  she  could  have 
seen  it,  and  she  could,  by  seeing  it,  have 
avoided  any  injury,  and  she  failed  to  see 
it,  you  must  find  for  defendant."  Ohio, 
etc.,  R.  Co.  V.  Stansberry,  132  Ind.  .?33, 
32  IN.   E.   218. 

15.  Injury  caused  by  falling  at  step  to 
platform. — Graham  v.  Pennsylvania  Co., 
139  Pa.  149,  21  Atl.  151,  12  L.  R.  A.  293. 

16.  Duty  of  railroad  company  to  light 
station  platform. — Sargent  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  348,  21  S.  W.  823,  19 
L.    R.    A.    460. 

17.  Right  of  pass.enger  to  assume  that 
unlighted  platform  is  safe. — In   an   action 
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without  assistance,  there  being  none  at  hand,  reaUzed  the  risk  of  doing  so,  did 
not  make  her  act  the  voluntary  assumption  of  the  risk,  so  as  to  charge  her 
with  contributory  negUgence.i*  The  conduct  of  an  elderly  woman  passenger 
once  safely  on  a  train,  in  attempting  to  alight  to  ascertain  whether  such  train 
is  the  right  one,  where  no  one  had  entered  the  car  for  some  ten  minutes  and 
there  was  no  one  in  charge,  is  not  the  intervention  of  a  new  proximate  cause 
of  her  injury  by  falling  from  the  car  platform  wJiich  will  relieve-  the  carrier 
from  liability  for  its  negligent  failure  to  light  the  station  grounds  properly.^" 
A  passenger  who  arrives  at  a  railroad  station  on  a  train,  intending  to  take 
another  train  which  is  expected  soon  to  arrive,  is  not  guilty  of  contributory 
negligence  in  not  going  out  on  the  platform  as  soon  as  he  arrives,  although  the 
platform  is  lighted  at  that  time  and  the  lights  are  extinguished  before  the  ar- 
rival of  the  train  he  intends  to  take,  if  the  surroundings  are  an  implied  invitation 
to  him  to  remain  in  his  car  until  the  arrival  of  such  trainsf^"  But  where  a  pas- 
senger, while  staying  over  at  a  railroad  station  on  a  dark  night,  goes  out  on 
the  platform  at  a  time  when  the  lamp  thereon  has  been  temporarily  removed 
to  be  trimmed,  and  walks  to  the  end  of  it,  where  he  falls  off  and  is  injured,  he 
is  guilty  of  contributory  negligence  and  can  not  recover  for  the  injury.^i 

Mail  Sacks  Obstructing  Platform. — A  carrier  is  not  liable  for  injuries  to  a 
passenger  resulting  from  her  falling  over  mail  sacks  thrown  to  the  station  plat- 
form, from  the  train  from  which  she  alighted,  if  she  did  not  anticipate  the 
obstruction,  and  exercise  due  care  in  avoiding  it.^^ 


by  a  passenger  against  a  carrier  for  in- 
juries caused  by  a  fall  from  a  structure 
or  walk,  erected  by  defendant  over  an  ex- 
cavation twenty  feet  wide  and  twelve 
feet  deep  for  the  transfer  of  passengers 
from  one  of  its  cars  to  another,  it  ap- 
peared that  the  walk  was  narrowj  and  that 
there  was  no  protection  on  either  side  of 
it,  and  that  it  was  insufficiently  lighted. 
Held,  that  plaintifif,  who  was  transferring 
in  the  nighttime,  was  not  guilty  of  con- 
tributory negligence  in  using  the  walk 
without  calling  for  lights,  since  he  had 
right  to  presume  that  whatever  light  was 
required  to  make  the  passage  a  safe  one 
would  be  provided  by  the  company,  and 
that  passengers  would  not  be  sent  out  in 
the  dark,  at  the  risk  of  life  and  limb,  to 
make  the  transit.  Jamison  v.  San  Jose, 
etc.,   R.   Co.,   55   Cal.   593. 

In  an  action  by  a  passenger  against  the 
railroad  company  for  injuries  caused  by 
a  hole  in  a  platform  erected  near  the 
tracks  and  used  by  passengers  going  to 
and  from  a  hotel  for  meals,  plaintiff  tes- 
tified that  there  were  no  lights  except 
from  the  hotel  and  car  windows,  and  that 
he  did  not  see  the  hole  until  he  stepped 
into  it,  though  he  might  have  done  so 
had  he  looked  for  it.  The  testimony  of 
defendant's  witnesses  was  vague.  They 
testified  that  plaintifif  might  have  seen 
the  hole  had  he  "looked  carefully."  Held, 
that  plaintifif  was  not  negligent.  Watson 
V.  Oxanna  Land  Co.,  93  Ala.  330,  8  So. 
770. 

18.  Woman  alighting  from  train  in  dark 
does  not  assume  risk. — Teale  v.  Southern 
Pjc.  Co.,  20  Cal.  App.  570,  139  Pac.  949. 

19.  Attempt  to  alight  from  train  not 
the  intervention  of  a  new  proximate  cause' 
of  injury. — Texas,  etc.,  R.  Co.  z'.  Stewart, 
33  S.  Ct.  548,  238  U.  S.  357,  affirming  judg- 


ment Texas,  etc.,  R.  Co.  v.  Mayer,  183 
Fed.  575,  105  C.  C.  A.  646. 

20.  Passenger  awaiting  connecting  train 
alighting  after  lights   are  extinguished. — 

A  railroad  built  a  platform  as  an  approach 
to  its  trains  which  was  reached  from  the 
cars  by  a  gang  plank,  and  from  the 
ground  by  an  incline.  Plaintiff  arrived  at 
the  platform  in  a  coach  in.  the  nighttime, 
a  few  minutes  before  the  arrival  of  a 
train  on  another  road,  which  the  coach 
he  was  on  expected  to  await,  which  train 
he  intended  to  take.  He  remained  in  the 
coach  until  he  he  heard  the  other  train 
whistle;  it  being  cold  and  dark  outside, 
and  there  being  no  waiting  room  provided 
for  passengers,  while  the  coach  he  was  iij 
was  warm  and  lighted.  On  hearing  the 
whistle  of  an  approaching  train,  he  walked 
onto  the  platform,  which  was  not  lighted, 
and,  in  attempting  to  go  down  the  incline, 
fell  and  was  injured.  The  platform  was 
lighted  for  ten  minutes  after  his  arrival 
in  the  coach,  but  the  lights  were  extin- 
guished before  he  alighted  to  go  to  his 
train;  and  there  was  no  rule  of  the  com- 
pany forbidding  passengers  remaining  in 
the  coach  till  their  trains  arrived.  Held, 
in  an  action  for  damages,  that  plaintiff 
was  not  guilty  of  contributory  negligence 
in  not  passing  out  when  the  platform  was 
lighted,  since  the  surroundings  were  an 
implied  invitation  to  him  to  remain,  and 
hence  a  recovery  was  not  precluded.  St. 
Louis,  etc.,  R.  Co.  v.  Battle,  63  S.  W.  805, 
69   Ark.   369. 

21.  Passenger  staying  over  at  station  at 
night  walking  on  unSghted  platform. — 
Reed  v.  Axtell,  84  Va.  331,  4  S.  E.  587. 

22.  Mail  sacks  obstructing  platform. — 
Sargent  v.  St.  Louis,  etc.,  R.  Co.,  114  Mo. 
348,  31  S.  W.  833,  19  L.  R.  A.  400. 

Where    the    negligence    counted    on    by 
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§  2824.  Leaving  Premises  by  Improper  Course. — An  alighting  passen- 
ger is  entitled  to  reasonable  protection  against  accident  in  passing  from  the 
station  premises,  but  must  use  proper  care  to  avoid  danger;  the  degree  re- 
quired depending  upon  the  particular  circumstances. ^^  Jt  ^an  not  be  held,  as 
a  matter  of  law,  that  it  is  the  duty  of  a  passenger,  on  leaving  a  railroad  train, 
to  take  the  shortest  practicable  course  to  the  nearest  highway,  and  that  if  he  does 
not  he  becomes  a  trespasser  or  licensee  only. 2* 

Leaving  Depot  Premises  by  Track. — A  railroad  company  which  provides 
proper  and  safe  means  of  egress  from  its  depot  platforms  to  the  public  highway 
is  not  liable  to  one  who  seeks  to  attain  the  highway  by  way  of  the  railroad 
track,  and  is  injured  by  falling  into  a  cattle  guard. ^^ 

Child  Leaving  Premises  through  Yards  Where  Notices  Are  Posted 
against  Trespassers. — A  bright  eight  and  a  half  years  of  age  boy,  was  guilty 


plaintiff  is  a  failure  to  properly  light  the 
platform  and  in  permitting  mail  bags  to 
be  thrown  on  it,  and  the  defendant  relies 
on  contributory  negligence,  it  is  not 
proper  to  instruct  that  it  was  not  the 
plaintiff's  duty  to  expect  and  anticipate 
obstructions  on  the  platform,  that  she  had 
the  right  to  believe  the  platform  was  safe 
and  free  of  obstructions,  and  that  if 
she  did  not  discover  the  mail  bags,  and 
the  officers  and  s_ervants  failed  to  warn 
her  of  such  obstructions,  then  she  was 
not  guilty  of  negligence.  Sargent  v.  St. 
Louis,  etc.,  R.  Co.,  114  Mo.  348,  21  S.  W. 
833,  19  L.  R.  A.  460. 

23.  Protection  to  which  passenger  is  en- 
titled and  care  required  of  him. — Wash- 
ington, etc.,  R.  Co.  V.  Vaughan,  69  S.  E. 
1035,    111    Va.    785. 

Facts  held  to  constitute  contributory 
negligence. — 'In  an  action  against  a  rail- 
road company  to  recover  for  personal  in- 
juries, it  appeared  that  plaintiff  arrived 
at  defendant's  union  depot  on  one  of  its 
trains,  and.  desiring  to  find  a  certain 
building,  made  inquiry  of  a  stranger,  who 
pointed  in  the  direction  of  the  steep  bank 
of  a  river,  about  fifty  yards  from  the  de- 
pot, and  at  the  further  end  of  the  plat- 
form. The  platform  was  well  lighted, 
extending  from  the  depot  to  the  river, 
but  a  house  intervened  between  where 
plaintiff  went  and  the  lights  on  the  plat- 
form. Plaintiff  fell  down  the  bluff  m  the 
dark.  Held,  that  plaintiff  was  guilty  of 
contributory  negligence.  Montgomery, 
etc.,  R.  Co.  V.  Thompson,  77  Ala.  448,  54 
Am.  Rep.  73. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  it  appeared 
that  plaintiff  alighted  from  defendants 
train  at  one  of  its  regular  stations,  the 
train  having  stopped  in  front  of  the  depot 
on  the  middle  of  one  of  three  tracks,  and 
that  the  passage  to  and  through  the  de- 
pot was  obstructed  for  the  time  being  by 
a  freight  standing  on  the  mside  track, 
which  also  prevented  any  hght  from  the 
depot  reaching  the  space  between  the  two 
trains  Plaintiff,  who  was  anxious  to 
reach  the  town,  hastened  to  go  around 
the  freight  train,  and  through  a  cattle  gap 
in  the  fence  along  defendant's  tracks,  the 
situation  of  which  he  knew,  and.  catching 


his  foot  in  a  stock  guard  there  located, 
fell,  and  sprained  his  ankle.  Held,  that 
plaintiff's  recovery  was  precluded  by  con- 
tributory negligence.  St.  Louis,  etc.,  R. 
Co.  V.  Cox,  60  Ark.  106,  29  S.  W.  38. 

A  passenger  on  a  caboose  alighted  at  a 
roundhouse,  and,  instead  of  keeping  on 
the  main  track,  over  which  he  had  been 
accustomed  to  go  in  safety,  he  went  be- 
hind a  car  on  a  side  track,  on  a  sudden 
personal  necessity,  and  while  there  stand- 
ing was  killed  by  the  backing  of  the  train 
against  the  car.  Held,  that  his  contribu- 
tory negligence  precluded  a  recovery. 
Van  Schaick  v.  Hudson  River  R.  Co.,  43 
N.  Y.  527. 

It  was  negligence  for  a  passenger  leav- 
ing a  train  at  night,  where  there  was  no 
light,  to  walk  only  three  feet  from  the 
train,  when  he  knew  that  it  would  soon 
be  in  motion.  Louisville,  etc.,  R.  Co.  ?'. 
Ricketts,  53  S.  W.  939,  21  Ky.  L.  Rep.  662. 

Plaintiff,  having  alighted  at  night  from 
a  railroad  train  at  the  side  of  the  track 
where  there  was  no  platform  nor  lights, 
was  injured  by  the  train  running  over 
one  of  his  arms  by  reason  of  his  stum- 
bling over  some  obstruction  and  falling 
so  that  his  arm  extended  across  the  track. 
Held,  that  it  was  negligence  on  the  part 
of  the  plaintiff  to  attempt  to  leave  the  de- 
pot grounds  by  going  so  near  as  he  did 
to  the  train,  which  he  knew  would  soon 
be  in  motion.  Louisville,  etc.,  R.  Co.  i'. 
Ricketts,  96  Ky.  44,  37  S.  W.  860,  16  Ky. 
L.  Rep.  381. 

Plaintiff,  a  passenger,  who  had  previ- 
ously been  in  defendant's  station,  by  mis- 
take opened  a  door,  which  was  not 
marked  as  a  place  for  use  by  passengers, 
which  led  into  the  basement.  Although 
it  was  daylight,  she  entered  without 
looking  where  she  was  going  and  fell. 
Held,  that  she  could  not  recover  for  re- 
sulting damages.  Speck  v.  Northern  Pac. 
R  Co  132  N.  W.  497,  108  Minn.  435,  34 
L.  R.  A.,  N.  S.,  249. 

24.  Passenger  not  obligated  to  take 
shortest  course  to  nearest  highway.— 
Keefe  v.  Boston,  etc.,  R.  Co.,  143  Mass. 
251,  7  N.  E.  874. 

25.  Leaving  depot  premises  by  track.— 
Stursis  '■.  netrnit,  etc.,  R.  Co.,  73  Mich. 
619,  40  N.  W.  914. 
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of  contributory  negligence,  where,  while  leaving  defendant's  passenger  platform 
after  alighting  from  its  train,  he  ran  ahead  of  adults  who  accompanied  him,  and 
attempted  to  cross  through  the  yards,  where  notices  were  posted  against 
trespassers,  instead  of  by  the  regular  way  provided,  and  ran  before  a  switch 
engine  as  it  moved  from  behind  cars,  the  danger  from  which  was  apparent 
to  those  in  the  vicinity.^® 

Failure  to  Use  Steps  in  Leaving  Platform. — Where  a  passenger  on  alight- 
ing from  a  car  at  night,  instead  of  walking  along  the  platform  to  the  end  steps, 
voluntarily  steps  off  the  side  into  a  cattle  guard,  although  knowing  where  the 
highway  crosses  the  railroad  track,  he  does  not  exercise  due  care  and  can  not 
recover  for  the  injury  sustained. ^'^ 

Using  Dark  Stairway  Where  Lighted  Ones  Are  Provided. — Where  there 
are  four  flights  of  stairs  leading  from  a  station  platform,  and  three  of  these 
are  sufficiently  lighted,  while  the  other  is  in  the  dark,  all  of  them  being  used 
by  passengers  indiscriminately,  if  a  passenger  who  alights  from  a  train  at  the 
station,  and  who  knows  the  premises,  passes  the  three  lighted  stairs,  and,  miss- 
ing his  calculation  in  approaching  the  other,  falls  and  is  injured,  he  is  not 
in  the  exercise  of  ordinary  care,  and  is  guilty  of  contributory  negligence.^^ 

Using  Obstructed  Passageway  Where  There  Is  Another  Free  from 
Obstruction. — A  passenger  alighting  from  a  train  at  a  meal  station,  who  at- 
tempts, under  circumstances  apprising  him  of  the  risk,  to  reach  the  eating  house 
by  passing  so  close  to  the  baggage  car,  while  the  baggage  is  being  unloaded, 
as  to  be  injured  by  a  trunk  falling  on  his  foot,  has  no  claim  for  damages,  though 
the  passage  is  used  by  passengers,  there  being  another,  free  from  obstruction. ^^ 

Voluntarily  Leaving  Ferry  Boat  in  Dense  Crowd. — If  a  person,  in  leav- 
ing a  ferryboat,  voluntarily  joins  a  crowd  which  is  so  dense  as  to  prevent  him 
from  seeing  where  he  treads,  and  voluntarily  proceeds  with  such  crowd,  and 
is  injured  by  his  foot  being  caught  between  the  boat  and  the  dock,  such  con- 
duct per  se  manifests  contributory  negligence,  and  he  should  be  nonsuited.-'* 

Leaving  Street  Cars. — After  a  passenger  has  alighted  from  a  street  car,  so 
as  to  be  free  from  injury  from  its  forward  movement,  the  company  owes  him 
no  further  duty,  except  to  use  ordinary  care  to  avoid  injuring  him;  and  if  he 
is  injured  by  his  movement  toward  the  car,  and  the  company's  employees,  ex- 
exercising  ordinary  care,  can  not  prevent  the  injury  after  discovering  his  dan- 
ger, the  company  is  not  liable.-' ^  A  street  car  passenger  discharged  into  a  dark, 
strange  place  between  stations,  who  is  ignorant  of  the  fact  that  he  has  been 
carried  by  his  station,  must  use  ordinary  care  for  his  safety  in  proceeding  to 
his  destination ;  but  he  is  not  required  to  walk  on  the  right  of  way  to  the  next 
station.-'^ 

§§  2825-2828.  Crossing  Other  Tracks— §  2825.  In  General.— A  pas- 
senger, in  alighting  from  a  train  at  a  regular  stopping  place,  may  assume  that 
a  safe  means  of  passage  from  the  train  has  been  provided.^'     A  carrier  owes  a 

26.  Child     leaving     premises     through  dense  crowd. — Dwyer  v.  New  York,   etc., 
yards   where   notices    are    posted   against  R.  Co.,  48  N.  J.  L.  373,  7  Atl.  417. 
trespassers. — Perego  v.   Lake   Shore,   etc.,  31.   Leaving   street   cars. — Louisville    R. 
R.  Co.,  158  Mich.  235,  123  N.  W.  535.  Co.  V.   Meglemery,   78   S.   W.   317,   35   Ky. 

27.  Failure  to  use  steps  in  leaving  plat-  L.  Rep.  1587,  rehearing  denied  in  79  S. 
form. — Forsyth    v.    Boston,    etc.,    R.    Co.,       W.  287,  35  Ky.  L.  Rep.  3082. 

103  Mass.  510.  32.  Cossitt  v.  St.  Louis,  etc.,  R.  Co.,  334 

28.  Using  dark  stairway  where  lighted  AIo.  97,  123  S.  W.  569,  19  Am.  &  Eng. 
ones      are     provided. — Bennett     v.     New       Ann.    Cas.    1310. 

York,   etc.,   R.   Co.,   57   Conn.   422,   18  Atl.  33.  Right  of  passenger  to  assume  that 

668.  carrier   will   keep   tracks   safe. — Atchison, 

29.  Using  obstructed  passageway  etc.,  R.  Co.  v.  Shean,  18  Colo.  368,  33  Pac. 
where  there  is  another  free  from  obstruC-  108,  20  L.  R.  A.  729;  Chicago,  etc.,  R.  Co. 
tion. — Duvernet  v.  jNIorgan's  Louisiana,  v.  Schmelling,  197  111.  619,  64  N.  E.  714. 
etc.,  Co.,  49  La.  Ann.  484,  21  So.  644.  See,   also,   St.   Louis,   etc.,   R.   Co.  v.  John- 

30.  Voluntarily    leaving    ferry    boat    in       son,  59  Ark.  123,  26  S.  W.  593. 
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duty  to  passengers  alighting  at  a  regular  station  that  while  making  their  egress 
they  be  not  struck  by  other  cars,  and  though  a  passenger  must  exercise  care 
for  his  safety,  he  may  assume  that  the  tracks  between  the  alighting  place  and 
the  station  will  be  kept  safe  while  he  is  crossing."*  A  passenger,  under  such 
circumstances,  is  chargeable  only  with  the  exercise  of  reasonable  care  to  avoid 
danger.-'^  He  is  not  required  to  exercise  the  same  high  degree  of  care  which 
would  be  required  of  him  if  he  were  not  a  passenger,  but  a  traveler  crossing 
the  railway  at  a  public  crossing.-"*  But  if  it  is  not  necessary  for  a  passenger 
to  cross  the  tracks  to  reach  the  station,  or  a  way  of  exit  therefrom,  there  being 
another  safe  means  of  egress  provided,  he  is  guilty  of  contributory  negligence 
if  he  crosses  the  tracks  without  taking  care  to  ascertain  if  another  train  is  ap- 
proaching."^ If,  however,  the  only  means  of  egress  from  the  station,  other 
than  crossing  the  tracks,  is  unsafe,  and  it  is  the  universal  custom  for  persons 
going  across  the  railroad  to  cross  over  the  tracks,  a  passenger  is  not  guilty  of 
contributory  negligence  in  crossing  such  tracks.-''®  Where  a  passenger  is  re- 
quired by  the  railroad  company  to  leave  the  train  and  cross  the  track  for  the 
purpose  of  entering  another  train,  he  has  the  right  to  suppose  the  track  to  have 
been  made  safe  by  the  company. -'^  But  where  a  passenger  in  passing  from  one 
train  to  another,  negligently  fails  to  heed  warnings  given,  and  is  injured  in  at- 
tempting to  cross  the  track  in  front  of  an  approaching  train,  he  can  not  re- 
cover for  such  injuries,  although  the  employees  of  the  railroad  company  may 
have  been  guilty  of  gross  negligence.*''  In  the  appended  notes  will  be  found 
cases  in  which  the  crossing  of  railroad  tracks,  by  a  passenger  arriving  at  a 
station  on  a  train,  to  reach  the  station  house  or  platform,  was,  under  all  the 
circumstances,  held  not  to  constitute  contributory  negligence  as  a  matter  of 
law ;  *^  and  cases  in  which  the  crossing  of  a  street  car  track  by  a  passenger 


34.  Birmingham  R.,  etc.,  Co.  v.  Lan- 
drum,  153  Ala.  193,  45  So.  198.  See,  also, 
Atchison,  etc.,  R.  Co.  v.  Shean,  18  Colo. 
368,  33   Pac.   108,  30  L.   R.  A.   729. 

35.  Passenger  only  required  to  exercise 
reasonable  care. — Graven  v.  MacLeod,  92 
Fed.  846,  35   C.  C.  A.  47. 

36.  Degree  of  care  required  of  traveler 
at  crossing  not  required  of  passenger. — 
A  passenger  alighting  from  a  railroad 
train  by  direction  of  the  company,  or  by 
its  implied  invitation,  at  a  place  where, 
in  order  to  leave  the  premises  of  the  com- 
pany, is  is  necessary  to  cross  intervening 
tracks,  while  not  absolved  from  the  duty 
of  exercising  care  to  avoid  danger,  may 
be  justified  in  presuming,  in  the  absence 
of  circumstances  of  warning,  that  the 
trains  of  the  company  will  not  be  so  op- 
erated as  to  impose  on  him  the  same 
high  degree  of  care  which  he  would  be 
required  to  exercise  if  he  were  not  a  pas- 
senger, but  a  traveler  crossing  the  rail- 
way at  a  public  crossing.  Chesapeake, 
etc  R.  Co.  V.  King,  99  Fed.  251,  40  C.  C. 
A.   432,  49   L.    R.   A.   103. 

37.  Crossing  tracks  where  there  is  an- 
other safe  means  of  egress  provided.— 
Bancroft  v.  Boston,  etc.,  R.  Corp.,  97 
Mass.  275;  Flanagan  v.  Philadelphia,  etc., 
R.  Co.,  181  Pa.  237,  37  Atl.  341. 

An  arriving  passenger  was  negligent  in 
attempting  to  cross  a  west  bound  track 
in  the  rear  of  his  departing  train  on  the 
east  bound  track,  which  hid  the  other 
track  from  view,  in  order  to  reach  a  way 
of  exit  from  the  station  which  he  saw  on 


the  further  side  of  the  tracks,  there  being 
an  exit  on  his  own  side  which  was  new, 
and  which  he  did  not  see,  and  though  the 
west  bound  train  was  run  at  an  excessive 
speed.  Bancroft  v.  Boston,  etc.,  R.  Corp., 
97   Mass.   275. 

•  38.  Crossing  tracks  where  only  other 
means  of  .egress  is  unsafe. — A  flight  of 
steps  descended  from  a  railroad  station 
about  fifteen  feet  to  an  unimproved 
street,  passing  under  the  tracks,  with  un- 
even surface,  being  a  natural  ravine, 
down  which  ran  a  large  stream,  making 
the  ground  marshy.  It  was  the  universal 
custom  for  persons  going  across  the  rail- 
road to  cross  over  the  tracks.  Held,  that 
there  was  no  absolute  obligation  upon  a 
passenger,  alighting  from  a  train  on  a 
dark  night,  the  street  being  unlighted,  to 
use  it  in  crossing  the  railroad  to  reach 
his  home.  Chicago,  etc.,  R.  Co.  v.  Lowell, 
151  U.  S.  309,  14  S.  Ct.  381,  38  L.  Ed. 
131. 

39.  Passenger  required  to  cross  track 
to  enter  another  train. — Baltimore,  etc., 
R.   Co.  V.  State,  60  Md.  449. 

40.  Baltimore,  etc.,  R.  Co.  v.  State,  60 
Md.  449. 

41.  Facts  held  not  to  constitute  contrib- 
utory negligence  as  a  matter  of  law. — 
After  the  name  of  a  station  has  been 
called,  and  the  train  brought  to  a  stand- 
still, a  passenger  is  entitled  to  assume 
that  the  company  will  not  expose  him 
to  unnecessary  danger;  and  his  failure  to 
discover  an  approaching  train  on  an  in- 
tervening track  while  on  his  way  to  the 
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alighting  from  a  street  car  was  held  not  to  constitute  such  negligence.*^ 

§  2826.  Application  to  Passengers  of  Requirement  to  Stop,  Look, 
and  Listen. — The  rule  requiring  that  one  crossing  a  railroad  over  a  highway 
should  stop,  look,  and  listen  is  not  to  be  rigorously  applied  to  a  passenger  at 
a  station  going  from  his  train.**     Where  a  carrier  so  operates  its  trains  at  a 


depot  is  not  contributory  negligence,  as 
a  matter  of  law,  where  the  night  was 
dark,  and  no  signals  were  given,  but  the 
question  is  for  the  jury.  St.  Louis,  etc., 
R.  Co.  V.  Johnson,  69  Ark.  123,  26  S.  W. 
593. 

Where  a  notice  posted  in  a  car  pro- 
vides that  passengers  leaving  by  the  for- 
ward end  should  turn  to  the  right,  a  pas- 
senger who  passes  out  at  the  forward  end 
and  turns  to  the  left,  which  necessitates 
his  crossing  a  track  before  reaching  the 
platform,  while  if  he  had  turned  to  the 
right  he  would  have  landed  on  the  plat- 
form, is  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Chicago,  etc., 
R.  Co.  V.  Lowell,  151  U.  S.  209,  38  L.  Ed. 
131.  14  S.  Ct.  281. 

At  a  station,  a  passenger  was  depos- 
ited from  a  train  directly  opposite  the 
depot,  the  two  tracks  being  between 
her  and  it.  Along  the  side  of  the  track 
was  a  path  which  led  to  a  road  which 
crossed  the  tracks  one  hundred  feet 
away.  The  space  from  the  platform  to 
where  she  alighted  was  filled  and  leveled 
up  by  the  railroad  company.  She  started 
directly  across  the  tracks,  and  as  she 
was  stepping  onto  the  depot  platform 
was  struck  by  a  train.  There  was  evi- 
dence that  the  space  in  front  of  the  plat- 
form was  filled  and  leveled  up  to  enable 
passengers  to  cross  going  to  and  from 
the  trains  and  the  depot,  and  that  this 
was  the  usual  and  customary  way  for 
them;  also  that  the  train,  coming  rap- 
idly and  without  signal,  did  not  come  in 
sight  round  a  curve  near  at  hand,  till 
she  had  started  across  the  last  track. 
Held,  that  the  case  could  not  be  taken 
from  the  jury  on  the  ground  that  she 
was  guilty  of  contributory  negligence. 
Girton  v.  Lehigh  Valley  R.  Co.,  199  Pa. 
147,  48  Atl.  970. 

In  an  action  against  a  railroad  com- 
pany for  death  by  wrongful  act,  plain- 
tiff's testimony  was  that  deceased,  after 
leaving  a  train  at  a  small  way  station, 
stopped  to  help  a  family,  including  two 
small  children,  to  alight  from  the  car, 
and  started  towards  the  station,  purpos- 
ing to  spend  the  night  there.  In  so  do- 
ing he  stepped  upon  an  intervening 
track,  which  had  been  leveled  up  with 
earth  for  crossing,  and  was  struck  by  a 
train  which  was  moving  rapidly  without 
ringing  a  bell.  The  family  that  deceased 
had  assisted  barely  escaped,  and  two 
members  thereof  testified  that  they  did 
not  know  that  they  were  walking  upon  a 
track,  and  had  no  idea  that  an  engine 
was  approaching.  There  was  no  light 
except    a     bonfire    and     the     locomotive 


headlights.  There  was  some  conflicting 
testimony  as  to  these  facts,  but  the  jury 
gave  a  verdict  for  plaintiffs.  Held,  that 
defendant  was  not  entitled  to  an  instruc- 
tion that  deceased  was  guilty  of  contrib- 
utory negligence.  Richmond,  etc.,  R.  Co. 
V.  Powers,  149  U.  S.  43,  13  S.  Ct.  748,  37 
L.    Ed.    642. 

A  passenger,  having  arrived  at  a  sta- 
tion, alighted  upon  a  platform  adjoining 
the  track,  stepped  from  the  end  of  it 
down  upon  the  highway,  a  few  feet  in  the 
rear  of  the  train,  as  it  departed,  and  en- 
deavored, by  crossing  the  tracks,  to  reach 
the  station  house.  There  was  nothing 
to  obstruct  her  view  along  the  tracks  ex- 
cept the  departng  train.  In  attempting 
to  cross  the  track  she  was  struck  by  an 
approaching  train  coming  from  the  di- 
rection from  which  the  other  .train  was 
departing.  Held,  in  an  action  for  the  in- 
juries sustained,  that  she  was  not  guilty 
of  contributory  negligence  as  a  matter  of 
law  in  attempting  to  cross  the  tracks  at 
a  time  when  her  view  was  partially  ob- 
structed by  the  departing  train.  Mayo  v. 
Boston,  etc..  Railroad,  104  Mass.  137. 

42.  Where  a  person,  after  alighting 
from  a  street  car  at  night,  and  while  pro- 
ceeding across  the  company's  track  to 
her  destination,  looking  for  cars  on  such 
track  to  make  certain  that  she  would  not 
cross  the  track  in  front  of  an  approach- 
ing car,  falls  into  a  hole  on  the  cross 
walk  between  the  tracks,  she  is  not  neg- 
ligent, as  she  had  a  right  to  assume  the 
crossing  was  safe,  and  it  was  her  duty  to 
look  before  crossing  the  track  for  ap- 
proaching ears.  Mahnke  v.  New  Orleans, 
etc.,  R.  Co.,  29  So.  52,  104  La.  411. 

A  passenger  on  a  street  car,  which  en- 
tered a  switch  to  wait  for  the  passing  on 
the  main  track  of  a  car  running  in  .the  op- 
posite direction,  alighted  therefrom  in- 
tending to  pass  around  the  rear  of  the 
car  and  walk  across  the  main  track.  The 
street  was  not  paved,  and  she  stumbled 
and  fell  headlong  across  the  space  be- 
tween the  two  tracks,  and  at  almost  the 
same  instant  the  car  on  the  main  track 
passed,  and  its  fender  struck  her.  It  did 
not  appear  that  her  stumbling  resulted 
from  any  negligence  on  her  part.  Held, 
that  the  accident  was  not  caused  by  her 
contributory  negligence.  Bloom  v.  Siou.'C 
City  Tract.  Co.   (Iowa),  122  N.  W.  831. 

43.  Requirement  to  stop,  look  and  listen 

not  rigorously    applied    to    passengers 

Struble  V.  Pennsylvania  Co.,  226  Pa.  118, 
75  Atl.  17. 

The  rule  that  it  is  the  duty  of  a  person 
about  to  cross  a  railroad  track  to  stop, 
look,   and  listen   is   not   always   applicable 
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Station  that  a  passenger  is  impliedly  invited  to  cross  an  intervening  track  in 
leaving  his  train,  he  is  chargeable  only  with  the  exercise  of  reasonable  care  to 
avoid  danger,  and  is  not  necessarily  guilty  of  contributory  negligence  in  fail- 
ing to  look  and  listen  for  an  approaching  train  before  crossing  such  track.** 
And  where  a  passenger  is  required  by  the  railroad  company  to  leave  the  train 
and  cross  the  track  for  the  purpose  of  entering  another  train,  he  has  the  right 
to  suppose  the  track  to  have  been  made  safe  by  the  company,  and,  in  a  suit  to 
recover  for  injuries  sustained  by  being  struck  by  another  train  while  crossing 
the  track,  he  is  not  bound  to  show  that  he  looked,  stopped,  and  listened  before 
crossing.*''  So  where  it  is  the  custom — known  and  consented  to  by  the  railroad 
company — of  passengers  to  alight  from  a  train  on  the  side  where  the  company 
operates  a  parallel  track,  a  passenger  so  alighting  need  not  stop  to  look  and 
listen  for  approaching  trains.*^ 

Crossing  Track  Lying  between  Station  and  Train  or  Car. — In  conso- 
nance with  these  rules  it  has  been  held  that  a  duty  to  look  and  listen  for  trains, 
before  stepping  on  a  railroad  track  lying  between  the  station  and  a  train  or 
car  discharging  passengers  at  a  regular  stopping  place,  is  not  chargeable,  as  a 
matter  of  law,  on  a  passenger  alighting  from  such  train  or  car  and  proceeding 
at  once  towards  the  station.*'''     And  this  has    been  held  to  be    the  rule,    even 


to  passengers  leaving  a  train  and  cross- 
ing the  track  to  reach  the  depot  at  the 
point  of  destination;  and  hence,  in  a  suit 
by  a  widow  to  recover  for  the  killing  of 
her  husband,  held  that,  where  a  local 
train,  according  to  rule,  stopped  to  give 
preference'  to  an  express  train,  a  little 
short  of  the  passenger  platform,  and  a 
passenger,  seeing  the  name  of  the  station 
as  his  destination,  which,  after  leaving 
the  last  station,  had  been  announced  by 
the  brakeman  as  "the  next  station,"  step- 
ped off  the  car  and  was  killed  by  the  ex- 
press train,  the  question  of  contributory 
negligence  was  properly  submitted  to  the 
jury.  Pennsylvania  R.  Co.  v.  White,  S8 
Pa.   327. 

44.  Graven  v.  MacLeod,  35  C.  C.  A.  47, 
92  Fed.  846. 

A  passenger,  in  alighting  from  a  tram 
at  a  regular  stopping  place,  may  assume 
that  a  safe  means  of  passage_  from  the 
train  has  been  provided,  and  is  not  re- 
quired to  stop,  and  look  and  listen,  to 
see  whether  a  train  is  approaching  on  a 
parallel  track,  before  attemptmg  to  cross 
it.  Judgment,  99  111.  App.  577,  affirmed 
in  Chicago,  etc.,  R.  Co.  v.  Schmelhng,  64 
N.  E.  714,  197  111.  619. 

Plaintiff's  decedent,  in  alightmg  at 
night  from  a  car  on  a  dummy  Ime,  with 
the  operation  of  whose  trains  he  was  fa- 
miliar, was  struck  by  a  train  on  the  op- 
posite track,  and  killed.  The  train  _  on 
which  he  rode  had  just  passed  his-station, 
but  was  coming  to  a  stop  when  he  8"ot 
off  The  conductor,  however,  hghted 
him.  off  at  the  steps.  Held,  that  decedent 
was  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  though,  if  he 
had  looked,  he  might  have  seen  the  ap- 
proaching train.  McDonald  v.  Kansas, 
etc.,  R.  Co.,  127  Mo.  38,  29  S.  W.  848. 

45.  Baltimore,  etc.,  R.  Co.  v.  State,  60 
Md.   449. 


46.  Judgment  68  III.  App.  635,  affirmed 
in  Pennsylvania  Co.  v.  McCaffrey,  50  N. 
E.   713,   173   111.   169. 

47.  Crossing  track  lying  between  sta- 
tion and  train  or  car. — Birmingham  R., 
etc.,  Co.  V.  Landrum,'153  Ala.  192,  45  So, 
198;  Atlantic  City  R.  Co.  v.  Goodin,  43 
Atl.  333,  62  N.  J.  L.  394,  45  L.  R.  A.  671, 
72   Am.   St.   Rep.   653. 

Where  a  train  stops  at  an  eating  sta- 
tion, and  there  is  a  track  between  the 
train  and  the  station,  a  passenger  alight- 
ing from  the  train  has  the  light  to  as- 
sume that  the  railroad  company  will  so 
regulate  its  trains  that  its  tracks  be- 
tween the  car  and  the  eating  station 
platform  will  be  safe  for  him  to  pass 
over  in  going  to  and  returning  from  the 
eating  house,  and  his  failure  to  look  and 
listen  for  an  approaching  train  is  not 
negligence.  Atchison,  etc.,  R.  Co.  v, 
Shean,  18  Colo.  368,  33  Pac.  108,  20  L, 
R.  A.  729. 

Where  one  gets  off  a  train  at  a  station 
and  starts  to  go  to  the  ticket  office,  tak- 
ing the  usual  and  only  course  thereto 
across  an  intervening  track,  he  is  not, 
on  reaching  it,  bound  to  "stop,  look,  and 
listen."  Baltimore,  etc.,  R.  Co.  v.  State, 
81   Md.   371,   33   Atl.   301. 

When  testator  attempted  to  cross  the 
track,  escaping  steam  from  the  engine 
of  his  train  prevented  him  from  hearing 
the  approaching  train.  For  a  few  mo- 
ments before  he  turned  to  cross  the 
track,  he  had  walked  towards  the  ap- 
proaching train,  but,  owing  to  obstruc- 
tions, was  unable  to  see  it.  If  he  had 
looked  at  the  instant  he  stepped  on  the 
track,  he  could  probably  have  seen  the 
train.  Held,  that  he  was  not  guilty  of 
contributory  negligence.  Parsons  v.  New 
York,  etc.,  R.  Co.,  113  N.  Y.  355,  21  K. 
E  145,  10  Am.  St.  Rep.  450,  3  L.  R.  A, 
638,  affirming  85   Hun  23,  33   X.  Y.  S.  598, 
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though  the  passenger  knows  that  a  fast  train  is  due  on  the  intervening  track.*^ 
But  in  Massachusetts  it  has  been  held  that  a  passenger  alighting  from  a  train 
at  a  station  is  not  warranted  in  assuming  that  trains  will  not  cross  each  other 
there,  and  is  guilty  of  contributory  negligence  if  he  crosses  a  track  intervening 
between  his  train  and  the  station  house  without  looking  for  an  approaching 
train.'is 

Crossing  Track  after  Alighting  on  Platform. — A  passenger,  who,  after 
alighting  at  the  east  platform  of  a  double-track  railroad,  attempts  to  cross  to 
the  west  platform,  and  is  struck  by  a  train  on  the  west  track,  where  he  has  an 
unobstructed  view  for  1,200  feet,  is  guilty  of  contributory  negligence.-''' And  if 
a  passenger  in  leaving  a  railroad  depot  steps  from  the  platform  on  the  track 
and  starts  to  walk  along  the  same  without  looking  out  for  a  train,  which  he 
knows  is  due  at  the  station,  and  is  struck  by  such  train  and  injured,  he  is  guilty 
of  contributory  negligence  which  will  preclude  his  recovery,  if  the  carrier's 
servants  are  not  guilty  of  negligence  after  discovering  his  peril,  though  the 
noise  of  an  engine  standing  nearby  prevents  his  hearing  the  approaching  train.^i^ 
But  if,  in  such  case,  the  engineer  of  the  train,  after  discovering  the  passenger's 
perils,  fails  to  use  the  greatest  precaution  to  avoid  injuring  him,  the  carrier  will 
be  liable,  notwithstanding  the  passenger's  contributory  negligence.-' - 

Crossing  Track  after  Alighting  on  Space  between  Tracks.— A  passen- 
ger who,  knowing  that  cars  are  running  frequently,  alights  from  an  electric 
car  in  the  space  between  the  two  tracks,  where  he  is  safe,  and  starts  to  cross 
the  other  track  without  looking  to  see  whether  a  car  is  approaching,  is  guilty 
of  contributory  negligence  as  a  matter  of  law.^^ 

Crossing  Tracks  Where  There  Is  Another  Safe  Means  of  Egress  Pro- 
vided.— If  a  passenger  who  is  familiar  with  the  carrier's  depot  grounds,  and 
who  knows  that  there  is  an  overhead  passageway  across  the  tracks,  and  that  a 
safe  platform  has  been  provided  on  the  side  next  to  the  depot,  alights  from  the 
other  side  of  the  train,  and,  without  stopping  to  look  or  listen,  starts  across 
the  tracks,  towards  a  point  opposite  the  depot,  and  is  struck  by  a  train  on  an- 
other track,  he  is  guilty  of  contributory  negligence  and  can  not  recover  for  his 
injuries.^* 

Passenger  Passing  Behind  Car  from  Which  He  Alights  Onto  a  Parallel 
Track. — Where  a  passenger  alights  from  an  electric  car  at  a  place  where  there 
are  platforms  along  the  tracks,  and  goes  behind  the  car  from  which  he  alights. 

48.  Atlantic  City  R.  Co.  v.  Goodin,  43  around,  and  did  not  see  anything.  There 
Atl.  333,  63  N.  J.  L.  394,  45  L.  R.  A.  671,  was  no  evidence  of  any  further  looking, 
73  Am.    St.    Rep.   653.  and     it     appeared     that,     had    he     looked 

49.  Rule  in  Massachusetts. — Connolly  again  before  stepping  on  the  east  track, 
V.  New  York,  etc.,  R.  Co.,  158  Mass.  S,  he  would  have  seen  the  approaching 
52  N.  E.  937.  train  in   time  to  avoid   the   danger.   Held, 

In    an    action    against    a    railroad    com-  that    the    court    properly    directed    a    ver- 

pany    for    personal    injuries,     defendant's  diet     for    defendant.       Connolly    v.     New 

negligence    was    admitted,    and    the    only  York,  etc.,  R.   Co.,  158  Mass.  8,   33  N.   E. 

question  was  as  to  the  due  care  of  plain-  937. 

tifi.      It   appeared   that   plaintiff    came    in  50.    Crossing    track  after    alighting    on 

on   a    train    on   the    west    track,    and   at-  platform.^Weisenberg      v.      Lackawanna, 

tempted  to  cross   the   east  track  towards  etc.,  R.  Co.,  337  Pa.  33,  85  Atl.  74. 

the   station   and   his   home,   as   passengers  51.    Sanchez    v.   San    Antonio,    etc.,     R. 

were     accustomed    to    do    who     lived    on  Co.,   88  Tex.   117,   30   S.  W.  431,  affirming 

that    side    of    the    station,    when    he    was  37   S.  -W.   933. 

run   down   by   a   train    on   the   east    track.  52.     Sanchez    v.   San    Antonio,     etc.,    R. 

The     night   was     dark,     but    thei;e    was    a  Co.,  88  Tex.  117,   30  S.   W.   431,  affirming 

headlight   on    the    incoming   engine.     The  27    S.   W.   933. 

gates   at   the    end   of   plaintiff's    car   were  53.    Crossing  track    after   alighting    on 

not  in  use.    There  was  a  rule  of  the  road  space    between    tracks. — McLeod  v.    Gra- 

that     a    train     should     not     pass     another  yen,  73   Fed.  637,   19   C.  C.   A.  616. 

which    was    discharging    passengers    at    a  54.   Crossing  tracks  where  there  is  an- 

station,  but  it  did  not  appear  that  plain-  other    safe    means    of    egress    provided.-^ 

tiff    knew     of    it.      When     plaintiff     came  Flanagan    v.     Philadelphia,     etc.,    R.     Co., 

down     the   steps    of    the     car,   he     looked  181   Pa.  237,  37  Atl.  341. 
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and  is  struck  by  a  car  on  the  next  track,  he  is  guilty  of  contributory  negligence 
and  can  not  recover,  where  he  did  not  look  for  the  car,  and  took  the  chance  of 
crossing  in  front  of  it.'"'* 

Passengers  on  Freight  Train  on  Which  Their  Live  Stock  Is  in  Transit. 
— Passengers  on  a  freight  train  on  which  their  live  stock  is  in  transit,  in  going 
between  a  caboose  and  the  depot,  are  required  to  look  and  listen  when  about 
to  cross  an  intervening  track,  their  obligation  being  greater  than  that  of  persons 
passing  between  a  station  platform  and  a  passenger  train  at  a  stop  for  passen- 
gers.^" 

Passengers  Alighting  from  Street  Cars. — K  passenger,  in  alighting  from 
a  street  car  that  has  stopped  at  a  street  crossing  for  the  purpose  of  letting  him 
off,  is  not  guilty  of  contributory  negligence  as  a  matter  of  law  in  alighting  on 
a  parallel  track  without  first  looking  to  see  if  a  car  is  approaching. s'^  But  a 
passenger  who,  after  alighting  from  a  street  car,  goes  behind  it,  and,  while 
attempting  to  cross  a  parallel  track,  is  struck  by  a  car  from  the  other  direction, 
there  being  no  obstruction  to  prevent  him  seeing  the  approaching  car,  is  guilty 
of  contributory  negligence."'*     But  it  has  been  held  that  the  passenger,  under 


55.  Passenger  passing  behind  car  from 
which  he  alights  onto  a  parallel  track. — 

"^'ersack  v.  Lackawanna,  etc.,  R.  Co.,  70 
Atl.  837,  231  Pa.  493,  18  L.  R.  A.,  'N.  S., 
519. 

5G.  Passengers  on  freight  train  on 
which  their  live  stock  is  in  transit. — 
Coon  V.  Atchison,  etc.,  R.  Co.,  82  Kan. 
Sll,  108  Pac.  85,  27  L.  R.  A.,  N.  S., 
1013. 

57.  Passenger  alighting  on  parallel 
track.— Atlanta  Consol.  St.  R.  Co.  v. 
Bates,  103  Ga.  333,  30  S.  E.  41;  Chicago 
City  R.  Co.  V.  Robinson,  127  111.  9,  18  N. 
E.  772,  11  Am.  St.  Rep.  87,  4  L.  R.  A. 
136,    affirming    27    111.    App.    26. 

58.  Passenger  passing  behind  car  from 
which  he  alights  onto  a  parallel  track. — 
Birmingham  R.,  etc.,  Co.  v.  Oldham,  141 
Ala.  195,  37  So.  452;  Metropolitan  St.  R. 
Co.  V.  Ryan,  69  Kan.  538,  77  Pac.  367; 
Baltimore  Tract.  Co.  v.  Helms,  84  Md. 
515,  36  Atl.  119,  36  L.  R.  A.  315;  Eagen 
V.  Jersey  City,  etc.,  St.  R.  Co.,  74  N.  J. 
L.  699,  67  Atl.  24,  11  L,.  R.  A.,  N.  S., 
1058. 

Where  a  person  alighting  from  a  trol- 
ley car  passes  behind  it  onto  another 
track  and  is  struck  by  a  car  coming  m 
the  opposite  direction,  he  having  failed 
to  look  before  passing  upon  the  track, 
whether  the  duty  which  the  company 
owed  to  him  as  a  passenger  just  dis- 
charged exceeded  that  which  it  owed  to 
any  other  person  attempting  to  cross  its 
track  is  not  involved;  that  he  had  been 
a  passenger  not  relieving  him  from  the 
duty  to  take  reasonable  care  for  his 
safety.  Eagen  v.  Jersey  City,  etc.,  St.  R. 
Co.,  67  Atl.  24,  74  N.  J.  L.  699,  11  L.  R. 
A.,   N.   S..   1058. 

One  who  steps  off  a  west  bound  street 
car  looks  towards  the  west,  then  to- 
wards the  east,  sees  a  car  following  on 
the  same  track,  waits  till  it  stops,  then 
passes  behind  the  car  he  has  gotten  off, 
and  when  two-thirds  the  way  across  the 
track  on  which  it  is  looks  towards  the 
car    following,    and    hurries    forward    on 


hearing  a  warning  shout  from  such  car, 
and  is  then  struck  by  an  east  bound  car 
on  the  next  track,  is  guilty  of  contribu- 
tory negligence.  Gray  v.  Fort  Pitt  Tract. 
Co.,   47   Atl.   945,   198   Pa.   184. 

A  woman,  on  alighting  from  a  street 
car,  waited  for  the  car  to  start,  and  then 
passed  in  the  rear  to .  a  parallel  track, 
where  she  was  struck  and  injured  by  a 
car  coming  in  the  opposite  direction  and 
running  about  ten  miles  an  hour.  She 
was  familiar  with  the  place,  and  knew 
that  a  car  might  pass  at  any  moment. 
The  track  was  practically  straight  and 
unobstructed  for  several  hundred  yards, 
and  one  looking  up  the  track  for  the 
coming  car  could  not  have  failed  to  see 
it.  It  was  not  possible  for  the  car  to 
traverse  the  space  along  which  it  was 
visable,  between  the  time  she  should 
have  looked  for  it,  as  she  passed  from 
one  track  to  the  other,  and  the  mo- 
ment when  she  stepped  on  the  rail  and 
was  struck.  Held,  that  she  was  guilty 
of  contributory  negligence  per  se,  pre- 
cluding recovery,  though  she  testified 
that  she  did  look  to  see  whether  a  car 
was  approaching  along  the  track  where 
she  was  struck,  and  did  not  see  one  com- 
ing. Harten  v.  Brightwood  R.  Co.,  18 
App.  D.  C.  260. 

Plaintiff  alighted  from  a  cable  car  on 
the  side  where  it  was  entirely  safe.  The 
view  in  the  direction  from  which  any 
danger  was  to  be  expected  was  unob- 
structed for  a  square  or  more,  except 
for  a  space  nearest  to  him  where  the  car 
from  which  he  had  just  descended  would 
obstruct  it.  If  he  had  waited  a  moment 
for  the  car  to  move  on  again,  there 
would  have  been  nothing  to  obstruct  his 
view.  He  neither  looked  nor  waited, 
but,  turning  sharply  around  the  rear  of 
the  car,  started  to  cross  the  street.  The 
space  between  the  two  sets  of  tracks 
was  four  and  one-half  feet,  and  the 
overhang  of  the  car  less  than  a  foot  on 
each  side,  leaving  room  to  stand  in 
safety,   where   a   turn    of   his   head   would 
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such  circumstances,  may  recover  for  his  injuries,  notwithstanding  his  contrib- 
utory negHgence,  if  the  operatives  of  the  approaching  car  could,  by  the  exer- 
cise of  ordinary  care,  have  discovered  his  peril  and  stopped  the  car  in  time  to 
have  avoided  the  injury.^^ 

§  2827.  Passenger  Alighting  from  Train  or  Car  before  It  Stops. — A 

passenger  who  alights  from  a  train  before  it  stops,  and  attempts  to  cross  a 
track  between  the  train  and  the  station,  is  bound  to  use  the  same  degree  of  care 
as  though  crossing  a  track  on  a  highway.®*'  Where  a  passenger  jumps  from  a 
moving  train,  and,  though  perfectly  familiar  with  the  dangerous  character  of 
the  locality,  walks  on  an  adjoining  track,  where  he  is  struck  by  another  train, 
he  is  guilty  of  contributory  negligence.^i  But  it  has  been  held  that  where  a 
passenger,  on  a  crowded  street  car,  after  signaHng  the  conductor  to  stop,  stepped 
off  while  the  car  was  in  motion,  and  was  struck  by  a  car  going  in  the  opposite 
direction,  he  was  not  guilty  of  contributory  negligence  as  a  matter  of  law,  al- 
though the  conductor  did  not  see  the  signal,  and  the  aCcident  happened  in  an 
unobsructed  street  in  daylight,  if  at  the  time  he  stepped  off  the  car  he  was 
prevented  from  seeing  down  the  track  by  reason  of  the  crowded  condition  of 


have  shown  him  the  whole  track  on 
which  lie  was  about  to  step.  He  did  not 
look,  and  was  struck  by  a  car  which 
was  upon  him  wlien  he  set  foot  on  the 
track.  Held,  that  he  was  negligent,  and 
a  nonsuit  was  ,  properly  ordered.  Buzby 
V.  Philadelphia  Tract.  Co.,  126  Pa.  559, 
17   Atl.   895,   13  Am.   St.   Rep.   919. 

At  a  point  in  a  city  three  different 
car  lines  intersected;  their  tracks  form- 
ing a  triangle  in  the  street.  A  blind 
passenger  upon  the  first  line  wished  to 
transfer  to  the  second.  After  being  as- 
sured by  the  conductor  of  the  car  he  left 
that  the  "road  was  clear,"  he  proceeded 
to  cross  the  triangle,  and  was  struck  by 
a  car  going  in  the  opposite  direction, 
but  upon  the  line  to  which  he  wished  to 
transfer.  This  car  had  already  crossed 
the  point  of  intersection  with  the  third 
line,  and  struck  the  passenger  just  as  he 
was  leaving  the  triangle.  The  passen- 
ger was  familiar  with  this  locality,  and 
made  no  particular  effort  to  listen  for 
the  car  which  struck  him.  Held,  that  he 
was,  as  a  matter  of  law,  guilty  of  con- 
tributory negligence,  and  could  not  re- 
cover, despite  the  negligence  of  those 
in  charge  of  the  car  which  struck  him. 
Wilson  V.  Detroit  United  Railway,  167 
Mich.    107,   133   N.   W.   763. 

Where  plaintiff,  upon  alighting  from  a 
street  car  at  a  street  crossing,  passed 
around  behind  it,  and  upon  a  parallel 
track,  without  looking  to  see  whether 
there  was  a  car  approaching  thereon, 
and  was  struck  and  injured  by  a  car  go- 
ing in  the  opposite  direction,  the  ques- 
tion of  his  contributory  negligence  is 
not  affected  by  the  fact  that  the  rules  of 
the  company  required  the  car  to  stop 
on  meeting  another,  which  had  stopped 
to  take  on  or  discharge  passengers,  and 
also  to  sound  the  bell  at  crossings, 
which  was  not  done;  it  not  appearing 
that  such  rules  were  customarily  ob- 
served,   or    that    plaintiff    relied    upon    or 


knew  of  them.     Birmingham  R.,  etc.,  Co. 
V.  Oldham,  37  So.  453,  141  Ala.  195. 

But.  in  Ohio  it  has  been  held  that 
where  a  passenger  stepped  off  an  elec- 
tric car,  crossed  the  track  behind  it,  and. 
in  attempting  to  cross  the  parallel 
track,  was  struck  by  a  car  running  in  the 
opposite  direction,  and  the  conductor  on 
whose  car  he  had  ridden  knew  of  his  in- 
tention to  alight,  but  gave  no  warning 
of  the  approach  of  the  other  car,  and  the 
bell  of  that  car  was  not  rung,  though  it 
was  running  at  the  usual  -speed  of 
twenty  miles  per  hour,  the  passenger 
was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  failing  to 
stop  and  look  down  the  track  before  at- 
tempting to  cross.  Cincinnati  St.  R.  Co. 
V.  Snell,  54  O.  St.  197,  43  N.  E.  207,  32 
L.    R.   A.   276. 

59.  Louisville  City  R.  Co.  v.  Hudgins, 
30  Ky.  L.  Rep.  316,  98  S.  W.  375,  7  L.  R. 
A.,  N.  S.,  152;  Louisville  R.  Co.  v.  Mit- 
chell (Ky.),  127  S.  W.  770. 

60.  Passenger  alighting  from  train  or 
car  before  it  stops. — Parsons  v.  New- 
York,   etc.,   R.   Co.   (N.  Y.),  37  Hun   128. 

61.  Lenix  v.  Missouri  Pac.  R.  Co.,  76 
Mo.   86. 

A  passenger  on  a  railway  train,  on 
which  he  frequently  traveled,  stepped 
from  a  car,  before  the  train  had  reached 
its  stopping  place,  where  there  was  a 
platform,  and,  according  to  several  wit- 
nesses, while  it  was  in  motion,  and  on 
the  side  towards  the  other  track.  The 
moment  he  touched  the  ground  an  ex- 
press train  came  by,  and  he  fell  or  was 
knocked  under  the  wheels  of  his  own 
train  and  killed.  The  track  was  straight, 
and  the  view  unobstructed  for  500  feet 
from  the  place  of  the  accident  in  the  di- 
rection whence  the  express  train  came. 
Held,  that  the  company  was  entitled  to 
a  nonsuit.  Gonzales  v.  New  York,  etc., 
R.  Co.,  38  N.  Y.  440,  98  Am  Dec.  58,  re- 
versing 39  N.  Y.  Super.  Ct.  93,-297. 
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the  car  and  he  heard  no  bell  or  other  warning.*'^ 

§  2828.  Attempting  to  Crawl  between  Cars  of  Freight  Train.— Where 

a  passenger,  on  getting  off  a  passenger  train  at  a  small  station,  attempts  to 
crawl  between  two  cars  of  a  long  freight  train  standing  on  a  side  track,  and  is 
killed  by  the  starting  of  the  train  without  proper  signals,  he  is  guilty  of  con- 
tributory negligence,  and  his  administratrix  can  not  recover  of  the  carrier  for 
the  killing.^3 

§§  2829-2968.  Procedure— §§  2829-2835.  Pleading— §  2829.  Pe- 
tition or  Complaint. — See  post,  "Negativing  Contributory  Negligence,"  §  3129 
and  §  3136. 

§§  2830-2834.  Plea  or  Answer— §  2830.  Proof  under  General  De- 
nial.— In  some  states  the  fact  of  contributory  negligence  can  properly  be  proved 
under  the  general  denial.  In  such  states  a  special  plea  or  answer  alleging  that 
plaintiff's  injuries  resulted  from  his  own  carelessness  or  contributory  negligence, 
is  unnecessary  and  properly  stricken  out  on  motion.  This  is  the  rule  of  plead 
ing  in.  Indiana.''* 

§§  2831-2832.  Special  Plea  of  Contributory  Negligence— §  2831. 
Necessity. — In  an  action  against  a  carrier  for  injuries  to  a  passenger  where 
the  facts  relied  on  as  a  defense  only  go  to  show  that  it  was  the  plaintiff's  own 
negligence,  and  nothing  more,  that  caused  the  accident,  those  facts  can  be 
proven  under  the  general  denial,  because,  if  it  was  the  plaintiff's  negligence 
only,  it  was  in  no  part  the  defendant's  negligence,  and  a  plea  of  contributory 
negligence  is  unnecessary,  as  where  the  plaintiff's  injury  resulted  solely  from 
his  voluntary  riding  upon  the  platform  of  the  car.^^  But,  strictly  speaking,  con- 
tributory negligence  is  an  affirmative  defense,  and  to  enable  a  defendant  to  in- 
troduce proof  of  it,  he  must  plead  it.  Where  an  affirmative  defense  is  offered, 
it  logically  carries  the  idea  that  a  cause  of  action  once  existed,  but  has  ceased 
because  of  the  facts  pleaded  in  the  answer,  or  that  a  cause  of  action  would 
have  arisen  out  of  the  facts  set  out  in  the  petition,  but  for  the  additional  con- 
temporaneous facts  pleaded  in  the  answer.^*  It  would  seem,  in  reason,  that 
any  plea  of  contributory  negligence  must  be  a  plea  of  confession  and  avoid- 
ance.*''' The  reason  why  it  is  necessary  to  set  forth  in  the  answer  the  defense 
of  contributory  negligence  on  the  part  of  the  plaintiff  is  because  the  testimony 
showing  such  constributory  negligence  does  not  disprove  the  allegation  of  the 
complaint  that  the  injury  was  caused  by  the  negligence  of  the  defendant.  The 
defendant,  by  setting  up  in  his  answer  the  defense  of  contributory  negligence 
on  the  part  of  the  plaintiff,  does  not  attempt  to  escape  liability  by  showing  a 

62.  Smith  V.  Union  Trunk  Line,  18  ons  position  on  the  step  of  the  platform 
Wash.  351,   51   Pac.  400,  45  L.   R.  A.   169.       "f  the   car,   ou  side   of  the   gate    and   on 

'        .                        ,    ,    ,  the   side   next   to   the   other   track.     Held, 

63.  Attempting  to  crawl  between  cars  ^j^^^  ^^  additional  plea  alleging  that  the 
of  freight  train.— Memphis,  etc.,  R.  Co.  passenger  knew,  or  hy  ordinary  care 
r.    Copeland,   61   Ala.   376.               ^  might   have   known,    the    situation    of   the 

64.  Proof  under  general  denial. — Evi-  tracks,  and  that  the  danger  of  riding  on 
dence  that  the  plaintiff's  negligence  con-  ^he  step  was  known,  or  by  ordinary 
tributed  to  the  injury  sued  for  may  be  care  might  have  been  known,  to  the  pas- 
given  under  a  general  denial.  Indiana-  senger,  and  that  he  assumed  the  risk,  if 
polls,  etc.,  R.  Co.  V.  Rutherford,  29  Ind.  intended  to  charge  that  his  injuries  re- 
*3,   93   Am.   Dec.   336.  suited    solely    from   his    voluntary   act    of 

65.  Injury  from  voluntary  riding  on  riding  on  the  step,  was  covered  by  the 
p'atform. — The  petition  in  an  action  by  a  plea  of  general  denial.  Parks  v.  St. 
street  car  passenger  for  injuries  alleged  Louis,  etc.,  R.  Co.,  77  S.  W.  70,  178  Mo. 
negligence     of      defendants     in     bringing  108,   101  Am.   St.   Rep.   425. 

their  cars  in  close  proximity  while  meet-  66.  Allen  v.   St.   Louis   Transit   Co.,   183 

ing    on    a    curve.      The    answer    consisted  Mo.    411,    81    S.   W.    1142. 

of   a   general   denial   and   a   plea   of   con-  67.  Allen  v.   St.   Louis  Transit  Co.,  183 

tributory  negligence,  in  taking  a  danger-  Mo.  411,  81  S.  W.  1142. 
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failure  of  negligence  on  his  part,  but  because  the  plaintiff  has  done  that  which 
prevents  a  recovery  against  him,  although  he  (the  defendant)  may  have  been 
guilty  of  negligence.  Such  facts  would  constitute  an  affirmative  defense,  of 
which  the  defendant  could  not  get  the  benefit  unless  it  was  set  up  in  the  an- 
swer.** Indeed,  the  defense  of  contributory  negligence,  so  far  from  tending  to 
deny  or  disprove  negligence  on  the  part  of  the  defendant,  necessarily  involves, 
by  the  very  meaning  of  the  term  "contributory  negligence,"  an  admission  of  de- 
fendant's negHgence,  but  that  the  plaintiff's  negligence,  combining  and  concur- 
ring with  the  negligence  of  the  defendant,  as  a  proximate  cause  thereof,  has 
produced  the  injury  complained  of.**^  The  rules  of  pleading  as  they  relate  to 
the  defense  of  contributory  negligence  are  not  very  definite  on  the  particular 
point  here  referred  to.™  If  the  plaintiff,  in  his  effort  to  prove  his  own  case, 
shows  that  he  was  guilty  of  negligence  that  contributed  to  the  injury  com- 
plained of,  the  defendant  may  avail  himself  of  that  shov^ing,  although  no  plea 
of  contributory  negligence  has  been  filed.'' "^  This  seems  to  be  the  rule  in  most 
states,  among  which  are  Alabama,'-  Arkansas,'^*  Kentucky,^*  ^Missouri,'''^  South 
Carolina,''^*'  Texas  and  Washington.''' 

Instances. — A  carrier  to  avail  itself  of  contributory  negligence  of  a  passen- 
ger sustaining  injury,  in  that  plaintiff  stepped  on  the  platform  on  a  weak  limb 
and  was  careless  in  doing  so,'^*  or  in  wearing  insufficient  clothing,'''  or  in  leaving 
a  train  in  reliance  on  the  call  of  his  station,*"  must  plead  it.  Nor  can  a  carrier 
avail  itself  of  contributory  negligence  of  one  sustaining  injuries  while  waiting 
at  a  depot  to  see  passengers  off,  unless  it  plead  it.^^ 

Effect  of  Statutes. — Perhaps,  under  the  provision  of  the  ^Missouri  Code, 
§  626,  Rev.  St.  1899,  authorizing  a  party  to  plead  alternatively,  it  would  be 
proper  for  a  defendant  carrier  in  his  answer  to  deny  the  cause  of  action  and 
yet  say  that  because  of  certain  other  facts,  if  the  plaintiff  ever  had  a  cause  of 
action,  it  has  ceased,  or  that  he  would  have  had  a  cause  of  action,  but  for  the 
facts  stated  in  the  answer.*^ 

Pleading  Special  Statutes. — Where  a  railroad  company  relies  on  Act  1850 
(New  York  Railroad  Act),  §  46,  providing  that  the  company  shall  not  be  liable 

68.  Kennedy  v.  Southern  R.  Co.,  59  S.  juries  to  a  passenger  by  stepping  on  a 
C.  535,  38  S.  E.  169;  '^^'^ilson  v.  Charles-  defective  plank  in  a  platform,  in  the  ab- 
ton,  etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E-  91.  sence    of    a    plea    of    contributory    negli- 

69.  Kennedy  v.  Southern  R.  Co.,  59  S.  gence,  evidence  tending  to  show  that 
C.  535,  38  S.  E.  169;  Cooper  v.  Georgia,  plaintiff  stepped  on  the  platform  on  a 
etc.,  R.  Co.,  56  S.  C.  91,  34  S.  E.  16;  weak  limb,  and  was  careless  in  so  doing, 
Bowen  v.  Southern  R.  Co.,  58  S.  C.  222,  was  inadmissible.  Bailey  v.  Seattle,  etc., 
36 -S.  E.  590,  and  Simms  v.  South  Caro-  R.  Co.,  71  Pac.  1134,  31  'Wash.  685;  S. 
lina  R.   Co.,   26   S.   C.  490,   2   S.   E.  486.  C,  73  Pac.  679,  32  Wash.  640. 

70.  Allen  v.  St.  Louis  Transit  Co.,  183  79.  Wearing  insufficient  clothing.- -In 
Mo.   411,   81   S.  W.   1142.  an    action    by    a    railroad    mail    clerk    for 

71.  Allen  t-  St.  Louis  Transit  Co.,  183  damages  by  illness  because  of  a  railroad 
Mo.   411,  81   S.   "W.   1142.  company's  failure  to  heat  the  mail  car  in 

72.  Southern  R.  Co.  v.  Harrington,  166  .^^hich  plaintiff  worked,,  defendant  could 
Ala.  630,  52  So.  57.  not    rely    on   plaintiff's    contributory   neg- 

73.  St.  Louis,  etc.,  R.  Co.  v.  Grimsley,  gence  in  wearing  insufficient  clothing  un- 
90  Ark.  64,  117  S.  W.  1064.  legs  it  was  pleaded.     Southern   R.   Co.  v. 

74.  Coe    V.    Louisville,    etc.,    R.    Co.,    25  Harrington,   166   Ala.   630,   52    So.    57. 

^I'J^l^^^'  "c!"   T^^   •■    >rV,^f!it   Cr.     185  80.  That  a  passenger  was  himself  neg- 

75.  Allen  v.   St.   Louis    transit   Uc,   183  ^  ■     1        •            4.     •     •         i-                  ^u 
Mo.    411,81     S.   W.    1142;     Parks    v.    St.  gent  m  leaving  a  tram  111  reliance  on  the 
Louis,    etc.,    R.    Co.,    178    Mo.    108,    77    S.  "'1  °f  his   station   by  the   trainmen   is   a 
W.  70,  101  Am.  St.  Rep.  425.  matter   of   defense   in   an   action   for   con- 

r.„    T7-  1  c„  .iiT  ,      xj     n„     nn   c  sequent   injuries.      Coe   z:    Louisville,   etc., 

76.  Kennedy  v.  Southern  R.  Co.,  59  b.  „  r^  -q  c  a,\7  iqq  o.-  !<-„  r  u,.^  ir~o 
C.  535,  38  S.  E.  169;  Wilson  v.  Charles-  ^-  Co.,  '8  S.  W.  439,  2o  Ky.  L.  Rep.  16,9. 
ton    etc.,  R.  Co.,  51  S.  C.  79,  28  S.  E.  91.  81-    St.  Louis,  etc..  R.  Co.  v.   Grimsley, 

77.  Bailey    v.    Seattle,    etc.,    R.    Co.,    31  SO  Ark.   64,  117   S.  W.   1064. 

Wash.   685,   71   Pac.  1134.  82.     Effect    of    statutes.— Allen     z:      St. 

78.  Csirelessness  in  stepping  on  plat-  Louis  Transit  Co.,  183  Mo.  411,  81  S.  W. 
form  on  weak  limb. — In  an  action  for  in-       ]]42. 


2281  CONTRIBUTORY    NEGLIGENCE.  §§    2831-2832 

for  injury  to  a  passenger  while  on  a  car  platform  in  violation  of  printed  regu- 
lations posted  in  a  conspicuous  place  inside  the  car,  such  statute  should  be  spe- 
cially pleaded.*-^ 

§  2832.  Sufficiency  of  Plea  of  Contributory  Negligence. — A  carrier's 
plea  of  contributory  negligence  to  a  passenger's  complaint  for  injury,  which, 
by  its  averment  of  facts,  without  reference  to  the  conclusion  of  the  pleader  de- 
duced therefrom,  discloses  a  state  of  facts  to  which  the  law  attaches  the  con- 
clusion, that  the  plaintiff  was  guilty  of  negligence  proximately  contributing  to 
his  injury,  is  sufficient  and  not  subject  to  demurrer. *** 

When  Detailed  Plea  Unnecessary. — A  carrier's  plea  of  contributory  neg- 
ligence in  an  action  for  injuries  in  attempting  to  board  a  street  car  that  there  was 
negligence  in  matter  of  each  item  for  which  plaintiff  claimed  to  recover  is  a 
sufficient  plea  to  admit  evidence  of  contributory  negligence. ^^  There  would 
have  been  necessity  for  a  full,  detailed  plea  of  negligence  if  defendant  had  re- 
lied upon  some  separate  facts  other  than  those  at  issue  under  plaintiff's  peti- 
tion. 

Denial  of  Negligence. — A  carrier's  plea  of  contributory  negligence  to  a  pas- 
senger's complaint  for  injury  need  not  deny  the  negligence  charged  by  him.**' 
Where  a  passenger  is  injured  by  his  own  act  in  jumping  from  a  stage  coach, 
through  fear  of  an  injury  by  reason  of  the  violent  conduct  of  the  horses,  no 
presumption  of  negligence  arises  from  the  accident  itself ;  and  if  the  complaint 
states  that  he  so  acted  through  fear  of  great  bodily  harm,  without  stating  that 
he  exercised  the  degree  of  care  and  prudence  that  a  reasonable  person  would 
have  exercised  in  the  same  circumstances,  the  complaint  is  defective  as  not 
stating  a  cause  of  action,  a  plea  of  contributory  negligence  is  unnecessary  and 
a  demurrer  should  be  sustained.*'' 

Absence  or  Want  of  Care. — A  carrier's  plea  of  contributory  negligence 
to  a  passenger's  complaint  must  allege  the  plaintiff's  failure  to  exercise  reason- 
able or  ordinary  care.  The  want  or  absence  of  such  care  is  one  of  the  essential 
facts  necessary  to  such  defense  and  must  be  averred  in  some  form.  Thus  in 
an  action  against  a  carrier  for  injuries  caused  by  the  presence  of  a  hole  in  a 
depot  platform,  an  answer  alleging  that  plaintiff  had  full  knowledge  of  such 
defect,  and  "with  his  eyes  wide  open,  and  in  open,  broad  daylight,  walked  into 
said  hole,"  does  not  state  facts  which  of  themselves  constitute  negligence,  it 
not  being  alleged  that  plaintiff  acted  intentionally  or  neghgently.** 

Manner  of  Boarding  Car. — A  plea  setting  up  plaintiff's  contributory  neg- 
ligence, in  boarding  or  negligently  attempting  to  board  defendant's  car,  must 
set  out  the  manner  in  which  he  boarded  or  attempted  to  board  it;  otherwise  it 
is  demurrable  as  too  general.*^ 

Failure  to  Use  External  Supports. — A  carrier's  plea  of  contributory  neg- 
ligence, that  while  its  car  was  in  motion  plaintiff  failed  to  exercise  reasonable 
care  to'  support  himself,  must  show  facts  requiring  him  to  use  such  external 
supports  as  were  afforded. s*^  The  plea,  in  an  action  for  injury  to  a  passenger 
from,  the  sudden  starting  of  the  train  while  she  was  on  the  car  platform,  pre- 

83.  Pleading  special  statutes.-Vail  v.  R-.  etc.,  Co.  v.  Yates,  169  Ala.  381,  53  So. 
Broadway  R^  Co.,  147  N.  Y.  377,  42  N.  915^_  ^^^^^^^  ^,  ^  ^  ^^^^_  ^ 
E.  i;  30  L.  R.  A.  626.                      ^  p^^    2^ 

84.  Sufficiency  of  plea  of  contributory  gg  Absence  or  want  of  care.— Louis- 
negligence.— Osborne  V.  Alabama  Steel,  .^jjj^  ^^^  ^  q^  ^_  Wolfe,  80  Ky.  82,  3 
etc.,    Co.,    135   Ala.   571,   33    So.   687 ;    Birm-  j^^    ^    ^^^    j^g 

inghani    R.,    etc.,    Co.    v.    Mindler,    3    Ala.  g9_    banner  of  boarding  car. — Birming- 

App.   444,    57   So.   113.  jjani    R.,   etc.,    Co.   v.    Lee,    153   Ala.    79,    45 

85.  When  detailed  plea  unnecessary.—       go.    292. 

Pitard  v.   New   Orleans   R.,   etc.,   Co.,   120  90.    Failure  to  use  external  supports.— 

La.   925,  45   So.  943.  Birmingham    R.,    etc.,    Co.     v.      Gonzale? 

86.  Denial  of  negligence.— Birmingham       (Ala.),   61   So.   80. 
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paratory  to  alighting,  alleging  that  in  the  nighttime  plaintiff  had  gone  on  the 
steps  of  the  car  while  it  was  going  too  rapidly  for  a  woman  to  attempt  to 
alight,  that  she  had  nothing  in  her  hand,  and  could  easily  have  held  the  railing 
of  the  car,  and,  had  she  done  so,  the  sudden  starting  of  the  car  without  warning 
would  not  have  thrown  her  off,  is  good.^^ 

Negligence  in  Alighting  from  Car. — And  in  an  action  against  a  street 
railway  company  for  injuries  received  by  a  passenger  on  alighting  from  a  car, 
a  plea  attempting  to  set  up  contributory  negligence  by  alleging  that  when  the 
car  stopped  the  lights  from  the  car  shone  for  ten  or  twelve  feet  on  either  side 
of  the  track,  and  that  the  plaintiff  could  have  seen  the  alleged  lumber  and  debri:- 
before  he  stepped  thereon  by  the  exercise  of  ordinary  and  reasonable  care,  is 
defective  in  not  alleging  that  the  plaintiff  failed  to  exercise  ordinary  and  rea- 
sonable care,  or  that  he  saw  the  lumber.^^ 

Alighting  from  Moving  Car. — Where  a  carrier's  plea  of  contributory  neg- 
ligence to  a  passenger's  complaint  shows,  by  its  averments  of  fact,  that  in  the 
plaintiff's  attempt  to  alight  from  a  moving  car  there  was  an  absence  of  such 
care,  prudence  or  forethought  on  his  part  as,  in  the  circumstances  stated,  such 
a  venture  reasonably  called  for,  and  that  this  failure  of-  duty  on  the  .part  of  the 
plaintiff  was  a  contributory  cause  of  the  result  complained  of,  it  discloses  facts 
to  which  the  law  attaches  the  conclusion  that  plaintiff's  negligence  proximately 
contributed  to  his  injury  and  is  good  against  a  demurrer.^^  But  such  a  plea 
which  alleges  that  decedent  was  guilty  of  contributory  negligence,  in  that  he 
alighted  from  a  moving  train  in  the  nighttime  without  requesting  the  train  to 
stop,  is  bad,  because  requiring  the  jury  to  find  that  decedent  was  guilty  of  con- 
tributory negligence  in  alighting  while  the  train  was  in  the  slightest  motion, 
though  the  motion  was  such  as  to  involve  the  risk  a  man  of  ordinary  prudence 
Would  take  under  the  circumstances.**  Such  a  plea  must  show  the  speed  of 
the  train.i's 

Injury  by  Projection  from  Passing  Train. — Where  a  complaint  against 
a  railroad  company  alleged  that  plaintiff's  intestate  went  to  a  regular  station 
for  receiving  and  discharging  passengers,  and  while  standing  on  the  platform, 
waiting  for  a  train,  he  was  struck  by  a  projection  from  a  passing  freight  train, 
knocked  under  the  train,  and  killed,  a  plea  that  he  was  guilty  of  negligence  con- 
tributing proximately  to  his  injury,  in  that  he  negligently  took  a  position  too 
near  to  the  passing  train,  is  no  answer  to  the  complaint,  as  it  does  not  negative 
the  fact  that  he  was  standing  on  the  platform,  where  defendant's  servants  were 

91.  Failure  to  use  supports  while  on  dent  person  would  have  done,  and  also  in 
platform  of  moving  train. — Southern  R.  that  she  negligently  attempted  to  alight 
Co.  V.  Hundley,  151  Ala.  378,  44  So.  195.       without    using    her    hands    as    she    might 

92.  Negligence  in  alighting  from  car. —  have  done  and  thereby  avoided  the  in- 
Montgomery  St.  Railway  v.  Mason,  133  jury,  and  as  any  reasonably  prudent  per- 
Ala.   508,   32   So.   261.  son  would  have  done,   and  in  negligently 

93.  Alighting  from  moving  car.— Wat-  attempting  to  alight  from  the  car  while 
kins  V.  Birmingham  R.,  etc.,  Co.,  120  Ala,  it  was  moving.  Held,  that  both  of  such 
147,  24  So.  392,  43  L.  R.  A.  297;  Hunter  pleas  disclosed  facts  to  which  the  law 
V.  Louisville,  etc.,  R.  Co.,  150  Ala.  594,  43  attached  the  conclusion  that  plaintiff  was 
So.  802,  9  L.  R.  A.,  N.  S.,  848;  Nashville,  guilty  of  negligence  proximately  con- 
etc,  Railway  v.  Casey,  1  Ala.  App.  344,  tributing  to  her  injury,  and  were  not  de- 
56  So.  28;  Birmingham  R.,  etc.,  Co.  v.  murrable.  Birmingham  R.,  etc.,  Co.  v. 
Mindler,  3  Ala.  App.  444,   57   So.   113.  :Mindler,  3  Ala.  App.  444,  57  So.  113. 

In  an  action  for  injuries  to  a  passen-  94.  Kansas,  etc.,  R.  Co.  v.  Matthews, 
ger  while  alighting  from  one  of  defetid-  142  Ala.  298,  39  So.  207. 
ant's  cars,  defendant  pleaded  that  plain-  95.  Speed  of  train. — It  not  being  neces- 
tiff  was  herself  guilty  of  contributory  sarily  negligence  for  a  passenger  to 
negligence  in  that  she  negligently  at-  alight  from  a  moving  car,  even  by 
tempted  to  alight  from  the  car  while  it  stepping  in  the  opposite  direction  to  the 
was  moving  at  a  rate  of  speed,  with  her  movement  of  the  car,  a  plea  of  contribu- 
hands  incumbered  with  bundles,  and  thtt  tory  negligence  in  so  doing,  which  does 
she  was  injured  in  such  attempt,  and  not  show  the  speed  of  the  car,  is  insuffi- 
would  not  have  been  injured  had  she  used  cient.  Birmingham  R.,  etc.,  Co.  v.  Dick- 
one  of  her  hands  as  any  reasonably  pru-  erson,  154  Ala.  523,  45  So.  659. 
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accustomed  to  receive  and'  discharge  passengers,  or  charge  him  with  knowledge 
of  the  projection. 9'' 

Notice  of  Rules  of  Carrier  and  Connection  between  Violation  and  In- 
jury.— A  plea  of  contributory  negligence  of  a  passenger,  injured  in  alighting 
from  an  electric  car,  which  alleges  that  she  was  guilty  of  negligence  proxi- 
mately contributing  to  her  injuries,  in  that  she  rode  on  the  platform  in  violation 
of  a  rule  pubHshed  in  the  car  in  such  a  way  that  she  could  have  seen  it,  is  in- 
sufficient as  faiHng  to  show  notice  of  the  rule  and  casual  connection  between 
its  violation  and  the  injury. ^'^ 

§  2833.  Plea  of  Assumption  of  Risk. — Where  the  answer  to  the  petition 
in  an  action  by  a  street  car  passenger  for  injuries  which  alleged  negligence  of 
defendants  in  bringing  their  cars  in  close  proximity  while  meeting  on  a  curve, 
consisted  of  a  general  denial  and  a  plea  of  contributory  negligence,  in  taking 
a  dangerous  position  on  the  step  of  the  platform  of  the  car,  outside  of  the 
gate,  and  on  the  side  next  to  the  other  track,  an  additional  plea,  called  a  plea 
of  assumption  of  risk,  alleging  that  the  passenger  knew,  or  by  ordinary  care 
might  have  known,  the  situation  of  the  tracks,  and  that  the  danger  of  riding  on 
the  step  was  known,  or  by  ordinary  care  might  have  been  known,  to  the  pas- 
senger, and  that  he  assumed  the  risk,  if  the  pleader  intended  to  allege  that  the 
position  was  so  dangerous  that  injury  to  the  passenger  could  not  have  been 
avoided  by  the  exercise  of  the  care  incumbent  on  the  carrier,  and  that  the  dan- 
ger was  obvious  or  known  to  the  passenger,  the  plea  is  defective  for  failing  to 
so  allege.^^  And  where,  in  an  action  against  a  carrier,  it  appears  that  plaintiff 
was  thrown  from  the  platform,  where  he  had  stopped  while  going  from  one 
car  to  another  in  search  of  a  seat,  it  was  not  error  to  sustain  an  exception  to 
that  part  of  defendant's  answer  which  alleged  that  the  train  was  an  excursion 
train,  and  that  plaintiff  took  passage  in  consideration  of  the  reduced  fare,  and 
with  knowledge  of  the  probable  inconvenience  incident  thereto,  and  therefore 
assumed  the  risk,  but  did  not  allege  that  the  plaintiff  knew  that  he  would  not 
be  provided  with  a  seat,  since  leaving  the  car  in  search  of  a  seat  was  not  negli- 
gence in  itself. ^^ 

§  2834.  Construction,  Operation  and  Effect. — A  plea  intending  to  al- 
lege that  the  complainant  passenger's  negligent  act  of  riding  on  the  step  of  the 
street  car  contributed  to  his  injury,  is  covered  by  the  plea  of  contributory  neg- 
ligence.^ 

§  2835.  Reply. — In  an  action  for  injuries  to  plaintiff  while  traveling  on 
a  stock  pass,  where  the  defendants  alleged  that  at  the  time  of  the  injury  they 
had  promulgated  a  rule  prohibiting  passengers  from  riding  on  their  engines, 
that  plaintiff  disregarded  the  rule,  and  negligently  and  against  defendants'  con- 
sent went  on  the  top  of  the  cars,  and  in  and  upon  the  engine  of  the  train  on 
which  he  was  riding,  and  was  thereby  injured,  the  allegation  that  defendant 
companies  "promulgated  a  rule,"  should  be  construed  as  alleging  that  the  rule 
was  in  force  at  the  time  of  the  accident,  and  was  therefore  sufficient  to  raise 
an  issue  as  to  whether  the  rule  was  then  existing  under  Texas  Rev.  St.  1895, 
art.  1193,  declaring  that  plaintiff  need  not  deny  any  special  matter  of  defense 

96.  Injury  by  projection  from  passing  Mo.   108,   77   S.  W.  70,  101  Am.   St.   Rep. 
train.— Metcalf  v.   St.   Louis,   etc.,   R.   Co.,  435.                                                           ^.       . 
156  Ala    340,  47  So.  158.  99.     Galveston,    etc.,    R.    Co.    v.    Morns 

97.  Notice  of  rules  of  carrier  and  con-  (Tex.  Civ.  AppO,  60  S    W    813^udgment 
nection    between    violation    and    injury.-  affirmed  m  94  Tex.  505,  61  S.  W.   <09. 
Birmingham    R.,    etc.,    Co.    v.    Girod,    164  1.  Construction,  operation  and  effect— 
Ala    10   51  So    243  Parks  v.  St.  Louis,  etc.,   R.   Co.,   178   Mo. 

98.  Parks  v.  St.  Louis,  etc.,   R.  Co.,  178  108,  77  S.  W.  70,  101  Am.  St.   Rep.  425. 
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pleaded,  but  that  the  same    shall  be  regarded    as  denied  unless    expressly  ad- 
mitted.^ 

§  2836.  Issues,  Proof  and  Variance. — Disproving  Contributory  Neg- 
ligence under  Denial  of  Negligence  in  Complaint. — Where,  by  the  allega- 
tions of  a  passenger's  petition  in  an  action  against  the  carrier,  all  negligence 
on  part  of  the  plaintiff  is  denied,  he  is  entitled  to  prove  under  them,  if  he  can. 
that  the  injury  was  not  reasonably  to  be  apprehended  from  his  act;  as,  for  in- 
stance, where  he  alights  from  a  moving  train  and  is  injured.* 

Under  General  Denial  and  Special  Plea  or  Answer. — In  an  action  against 
a  carrier  for  injury  to  a  passenger,  the  defendant  carrier  may  under  a  general 
denial  controvert  the  allegation  that  plaintiff's  injury  was  caused  by  defend- 
ant's negligence  by  showing  that  they  were  in  fact  caused  by  the  plaintiff's  own 
negligence  and  therefore  were  not  caused  by  the  defendant's  negligence.*  It 
would  seem,  on  reason,  that  any  plea  of  contributory  negligence  must  be  a  plea 
of  confession  and  avoidance.  If  the  facts  stated  in  the  plea  only  go  to  show 
that  it  was  the  plaintiff's  own  negligence,  and  nothing  more,  that  caused  the 
accident,  those  facts  could  be  proven  under  the  general  denial,  because,  if  it 
was  the  plaintiff's  negligence  only,  it  was  in  no  part  the  defendant's  negligence. 
Under  a  general  denial,  the  defendant  may  prove  any  fact  which  shows  that 
the  plaintiff  never  had  any  cause  of  action. ^     But,  where  an  affirmative  offense 


2.  Reply. — Judgment,  41  Tex.  Civ.  App. 
72,  91  S.  W.  877,  affirmed  in  Missouri,  etc.,- 
R.  Co.  V.  Avis,  100  Tex.  33,  93  S._W.  434. 

3.  Disproving  contributory  negligence — 
Under  denial  of  negligence  in  complaint. 
— In  an  action  to  recover  damages  for  in- 
juries received  in  alighting  from  defend- 
ant's train,  plaintiff  alleged  that  she  re- 
ceived her  injury  in  jumping  from  the 
train  while  in  motion,  but  that  she  was 
guilty  of  no  negligence  contributory 
thereto.  Held  that,  under  the  latter  aver- 
ment, plaintiff  was  entitled  to  prove  that 
she  jumped  from  the  train  with  the  con- 
sent of  the  person  in  charge  thereof, 
which  fact  would  relieve  her  of  any  lia- 
bility under  Acts  16th  Gen.  Assem.,  c. 
148,  §  2,  providing  that  if  any  person,  not 
an  employee  or  officer  of  the  law,  in  dis- 
charge of  his  duty,  shall  get  upon  or  off 
any  locomotive  or  car  while  in  motion, 
without  the  consent  of  the  person  in 
charge,  he  shall  be  guilty  of  a  misde- 
meanor. Raben  v.  Central  Iowa  R.  Co., 
74   Iowa   732,   34   N.   W.   621. 

4.  Under  general  denial  and  special 
plea  or  answer. — Kennedy  v.  Southern  R. 
Co.,   59   S.   C.   535,   38   S.   E.   169. 

Where,  in  an  action  for  injuries  to  a 
passenger  caused  by  the  unsafe  condition 
of  the  place  furnished  him  to  alight,  there 
was  a  general  denial,  it  was  error  to  re- 
fuse to  charge  that  plaintiff  could  not  re- 
cover if  he  was  guilty  of  contributory 
negligence,  since  such  negligence  could 
be  shown  under  a  general  denial.  Ken- 
nedy V.  Southern  R.  Co.,  38  S.  E.  169,  59 
S.    C.    535. 

Where,  in  an  action  for  injuries  to  a 
passenger  caused  by  the  unsafe  condition 
of  the  place  furnished  him  to  alight,  the 
only  defense  set  up  was  a  general  denial, 
it  was  error  to  charge  that,  in  the  ab- 
sence  of  any  plea  of  contributory  negli- 


gence, the  jury  could  not  consider  whether 
plaintiff's  negligence  was  the  sole  cause 
of  his  injury.  Kennedy  v.  Southern  R. 
Co.,  38  S.   E.  169,  59   S.  C.  535. 

Attempting  to  get  on  freight  train. — 
Where  a  complaint  claimed  that  plaintiff's 
intestate  was  killed  by  being  struck  by  a 
projection  from  a  passing  freight  train 
while  he  was  standing  on  a  platform, 
waiting  for  a  passenger  train,  contribu- 
tory negligence  in  attempting  to  get  onto 
the  freight  train  was  provable  under  the 
plea  of  the  general  issue.  Metcalf  v.  St. 
Louis,  etc.,  R.  Co.,  156  Ala.  240,  47  So. 
158. 

5.  In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  received  while 
attempting  to  get  a  seat  in  a  car  by  way 
of  a  footboard,  next  to  a  car  line  on 
which  cars  ran  in  the  opposite  direction, 
one  of  which  struck  plaintiff,  defendant 
filed  a  plea  of  contributory  negligence, 
asserting  that  plaintiff  unnecessarily  went 
on  the  side  of  the  car  on  which  he  was 
injured,  that  he  failed  to  look  or  listen 
for  an  approaching  car,  and  that  he  leaned 
out,  when  by  standing  erect  he  could  have 
avoided  injury.  Held,  that  the  answer 
meant  no  more  than  that  the  plaintiff  did 
not  use  the  appliances  provided  by  de- 
fendant with  ordinary  care,  and  hence  a 
contention  that  the  plea  assumed  that  the 
arrangement  or  plan  of  the  car  was  a 
dangerous  contrivance,  admitting  defend- 
ant's negligence  in  putting  it  into  service, 
was  untenable.  Allen  v.  St.  Louis  Transit 
Co.,  81   S.  W.   1142,  183   Mo.   411. 

"The  answer  in  this  case  does  not  go 
to  the  extent  of  admitting  that  the  ar- 
rangement of  the  car  was  in  itself,  or 
when  used  with  proper  care,  a  dangerous 
contrivance,  but  that  the  danger  arose 
from  the  manner  in  which  the  plaintiff 
used   it.      The   idea   is    that   in     the      first 
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is  offered,  it  logically  carries  the  idea  that  a  cause  of  action  once  existed,  but 
has  ceased  because  of  the  facts  pleaded  in  the  answer,  or  that  a  cause  of  action 
would  have  arisen  out  of  the  facts  set  out  in  the  petition,  but  for  the  additional 
contemporaneous  facts  pleaded  in  the  answer.® 

Relevancy — Instances. — In  an  action  against  a  railroad  company  for  per- 
sonal injuries  resulting  from  stepping  from  a  passenger  coach  onto  a  defective 
footstool,  where  the  defendant  averred  that  plaintiff  negligently  stepped  on  the 
stool  after  discovering  its  condition,  evidence  that  plaintiff  did  not  discover  the 
condition  of  the  stool  in  time  to  avoid  stepping  on  it  was  relevant  on  the  issue 
of  contributory  negHgence.''  And  in  an  action  for  injuries  to  a  passenger, 
though  the  negligence  charged  was  the  premature  announcement  of  the  station, 
the  jury  could  consider  whether  plaintiff  knew  when  he  went  on  the  lower  step 
of  the  car  that  the  point  for  alighting  had  not  been  reached.* 

§§  2837-2853.  Presumption  and  Burden  of  Proof— §  2837.  Doctrine 
Placing  Burden  on  Plaintiif. — In  several  states  the  rule  is  that  a  passenger 
injured  by  the  negligence  of  a  common  carrier  must,  in  order  to  recover  dam- 
ages, show  affirmatively  that  he  was  free  from  contributory  negligence.  All 
the  circumstances  under  which  a  passenger  received  an  injury  being  proved,  if 
they  show  nothing  in  the  conduct  of  the  passenger,  either  of  acts  or  neglect,  to 
which  the  injury  may  be  attributed,  in  whole  or  in  part,  the  inference  of  due 
care  may  be  drawn  from  the  absence  of  all  appearance  of  fault."  This  is  the 
rule  in  Connecticut, i*'  Iowa,ii  Maine, i-  Massachusetts, ^^  Mississippi, ^^  Michi- 
gan !•'  and  New  York,!"  and  formerly  in  Indiana.^''  Aliter  under  Indiana  Stat- 
ute, Burn's  Ann.  St.  1901,  §  359a.i8 

Collision  with  Street  Car. — In  an  action  against  a  street  railway  company 
for  death  caused  by  collision  of  a  street  car  with  plaintiff's  intestate  while  await- 
ing the  car  to  take  passage  thereon,  the  plaintiff  assumes  the  burden  of  showing 

place  there  was  no  necessity  for  his   go-  1874,   c.   372,   §   164,   but   at   co-mmon   law, 

ing  on  that  side  of  the   car;   second,  that  to   recover  damages   for  personal   injuries 

he  incurred  danger  by  attempting  to  use  sustained  by  reason   of  the  negligence  of 

the   footboard  in  the  face   of  a   car   com-  a   railroad,    due    care   on    the   part    of   the 

ing    from    the    opposite     direction;      and,  person    injured     must      be      alleged      and 

third,    that,    instead    of    using    reasonable  proved.      Fuller    v.    Boston,    etc.,    R.    Co., 

care   to   hold   himself   erect   when   on   the  13.5  Mass.  491. 

footboard,  he   leaned  outward  toward  the  14.    See  Nelson  v.  Helena,  16  Mont.  31, 

danger.     The  answer  is  not  susceptible  of  39    Pac.    905,    quoting     from      2      Thomp. 

the    construction    that    the    appliance   was  Trials,   §   1679. 

dangerous,  if  used  with  ordinary  care.    It  ig.    See  Nelson  v.  Helena,  16  Mont.  31, 

only  means  that  the  plaintiff  did  not  use  39    p^c,    905,    quoting     from      3      Thomp. 

it  with  ordinary  care."     Allen  v.  St.  Louis  Trials    §   1679. 

Transit  Co.,  183  Mo.  411,  81  S.  .W.  1143  ^g_   'j^         ^    ^^^  York  Cent.  R.  Co.,  34 

6.    Allen   v    St    Loms  Transit   Co.,   183  j^_  ^    ^^  ■'gg  ^^^  p^^_  ^^g^ 

Mo.  411,   81   b.    W.  1143.  .  „      ^       ^  A    street    car    passenger,    suing    for    in- 

7      Relevancy--Instances.-Atlanta  etc.,       ■     -^^^  ^     ^^^       ^^^^^^  f^^^  ^^^  running 

Railway  z,.  Wheeler,   154  Ala.  530,  46   So.       ^^^^^  ^f  ^  ^^^  ^^  j^  ^^^^^y.  ^  ^^rve  in  the 

^63-                      ^       -n    n            A    J              101  track,  must  establish  by  a  fair  preponder- 

8.  Macon,  etc  R.  Co.  v.  Anderson,  121  ,^^^^  ^j  ^j^^  evidence  his  freedom  from 
Ga.   666,   49    S.    E.   791.  contributory     negligence.        Maercker     v. 

9.  Doctrine  placing  burden  on  plain-  g^^^klyn  Heights  R.  Co.,  123  N.  Y.  S. 
tiff. — Raymond  v.   Burlington,  etc.,   R.  Co.,  „    .„„    Div   49 

65  Iowa  152,  31  N.  W.  495,  overruling  17       '''^\y^;^  "^ZCior   injuries   to  plain- 

40J°-80^^AU\62"°""^"''^"   '°-   ''  '°""-  "^l^^^^t^^t^^V^ 

Vi       Ro^Lnn;^    „     R„r1ine-ton     etc      R  did   not   shift  to   defendant   to  prove   that 

Cn     65   Iowa  ?53    21   N    W    495  the  injured  party  was  guilty  of  contribu- 

12     See   Nel  on   '.  Helena,  16  Mont.  31.  tory  negligence,   because   of  proof  raising 

^^§,    quoting     from     3     Thomp.  a^P-J-P-."  ^ahlt^^S;.^ourd:r^:^^43^  n! 

^"3  filler'';..    Boston,   etc.,   R.   Co.,   133       E.  458    14  Ind.  App.  665. 

]yi;^gs_  491_  18.  7nrfia/m.— Union  Tract.  Co.  v.  Keiter, 
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by  a  preponderance  of  the  evidence  that  her  intestate  was  not  guilty  of  con- 
tributory neghgence.^® 

Boarding  Moving  Train.— Under  Kurd's  Rev.  St.  111.  1891,  c.  114,  §  79, 
forbidding  any  person  to  board  a  moving  train  except  in  compliance  with  law, 
or  by  permission,  under  the  lawful  rules  and  regulations  of  the  company,  the 
burden  is  on  one  injured  while  making  such  attempt  to  show  that  the  permis- 
sion or  direction  of  the  conductor  of  the  train  relied  on  as  justifying  the  at- 
tempt was  in  accordance  with  the  rules  and  regulations  of  the  company. ^^ 

Riding  in  Place  of  Danger. — When  it  appears  that  a  passenger  is  riding 
on  a  car  in  a  place  of  danger,  his  negligence  is  prima  facie  proved,  and  the  onus 
is  on  him  to  rebut  the  presumption. ^i 

Person  Assisting  Passenger  on  or  Off  Car. — A  person  who  enters  the 
cars  of  a  railroad  company,  not  as  a  passenger,  but  for  the  purpose  of  assisting 
an  aged  and  infirm  passenger  to  a  seat,  must,  in  order  to  recover  of  the  com- 
pany for  an  injury  sustained  while  leaving  the  car,  sho\t  that  he  exercised  due 
care,  and  that  the  company  was  wanting  in  ordinary  care,  and  that  the  car- 
rier's negligence  was  the  cause  of  the  injury.^^ 

Alighting  from  Moving  Train. — In  an  action  against  a  railroad  for  injuries 
received  while  alighting  at  a  station  from  a  train  after  it  has  started,  the  burden 
is  on  plaintiff  to  show  that  he  was  carefully  trying  to  alight  safely.^s 

§§  2838-2853.  Doctrine  Placing  Burden  on  Carrier — §  2838.  In  Gen- 
eral.— Where,  in  an  action  for  injuries  to  a  passenger,  the  facts  stated  in  the  pe- 
tition do  not  raise  a  legal  presumption  that  the  injured  person  was  guilty  of 
contributory  negligence,  and  negligence  of  the  carrier  resulting  in  injury  to  the 
passenger  is  established,  and  the  undisputed  evidence  does  not  establish  a  prima 
facie  case  of  contributory  .negligence,  the  burden  is  on  the  carrier  to  show  such 
negligence,  by  a  preponderance  of  the  evidence,  and  not  on  the  plaintiff  to 
prove  that  his  own  negligence  was  not  the  cause  of  his  injury. ^5  There  is  a 
corollary,  rather  than  an  exception,  to  this  rule,  the  corollary  being  to  the  effect 
that  whenever  the  plaintiff's  own  case  raises  a  presumption  of  contributory 
negligence  the  burden  of  proof  is  immediately  upon  him.  In  such  a  case,  it 
devolves  upon  the  plaintiff,  as,  of  course,  to  clear  himself  of  the  suspicion  of 
negligence  that  he  has  himself  created.  He  must  make  out  his  case  in  full,  and 
where  the  circumstances  attending  the  injury  were  such  as  to  raise  a  presump- 
tion against  him,  in  respect  to  the  exercise  of  due  care,  the  law  requires  him 
to    establish    affirmatively    his    freedom    from    contributory    fault.^s      In    other 

19.  Collision  with  street  car. — Kruck  take  passage,  instructions  that  a  prepon- 
z\  Connecticut  Co.,  84  Conn.  401,  80  Atl.  derance  of  the  evidence  showing  that  he 
162.                                   _              _  was    killed    by    defendant's     train      would 

20.  Boarding  moving  train. — Young  v.  make  a  prima  facie  case  of  negligence, 
Chicago,  etc.,  R.  Co.,  100  Iowa  357,'  69  N.  and  to  escape  liability  the  burden  was  on 
W.    682.  defendant  to  show  by  a  preponderance  of 

21.  Riding  in  place  of  danger. — Clark  the  evidence  that  it  was  not  negligent  or 
v.  Eighth  Ave.  R.  Co.,  36  X.  Y.  135,  93  that  decedent  was  guilty  of  contributory 
Am.  Dec.  495,  34  How.   Prac.  315.  negligence;    that   the   burden   was   on    de- 

22.  Person  assisting  passenger  on  or  fendant  to  show  by  preponderance  of  all 
oS  car. — Lucas  v.  New  Bedford,  etc.,  R.  the  evidence  that  decedent  was  guilty  of 
Co.   (Mass.),  6  Gray  64,  66  Am.  Dec.  406.  contributory    negligence;    and     that      de- 

23.  Alighting  from  moving  train. — ,  fendant  was  not  bound  to  prove  con- 
Brown  V.  New  York,  etc.,  R.  Co.,  181  tributory  negligence  if  it  appeared  from 
Mass.   365,   63  'N.    E.   941.  plaintiff's    evidence,    taken    together,    cor- 

25.  Burden  of  proof  as  to  contributory  rectly    stated    the    lule    as    to    burden    of 

negligence. — ^Indianapolis,    etc.,    R.    Co.    v.  proof  as   to   contributory   negligence     St 

Horst,  93  U.  S.  291,  23  L.  Ed.  898;  Nelson  Louis,  etc.,  R.  Co.  v.  Hutchinson,  101  Ark 

v.   Helena,   16  Mont.  21,  39   Pac.  905;  Wall  424,    142   S.   W.    527. 

T.  Helena  St.  R.  Co.,  12  Mont.  44,  29  Pac.  26.    Nelson  v.   Helena,   16   Mont.   21    39 

721.  Pac.   905;   Wall  v.   Helena   St.   R.    Co.,   12 

Instruction    correctly    stating    rule.— In  Mont.  44,  29  Pac.  721;  Kennon  v.  Gilmer, 

an  action  for  death  of  a  passenger  struck  4  Mont.  433,  2  Pac.  21. 

by   the  train   on   which   he   was   about   lo  In   an   action   for   injuries   by  a  passen- 
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words  where  the  pleading  and  the  evidence  of  the  plaintiff  show  prima  facie 
contributory  negligence  on  his  part,  he  has  the  burden  of  proof  to  free  himself 
from  negligence.  In  such  case  it  is  necessary  for  the  plaintiff  to  plead  and 
prove  such  other  facts  as  will  rebut  this  legal  presumption.27     So  also,  where 


ger  against  a  carrier,  where  an  act  of 
plaintiflf  was  the  primary  cause  of  the  in- 
jury, the  burden  is  on  'plaintiff  to  prove 
want  of  contributory  negligence.  Taillon 
V.  Mears,  29  Mont.  161,  74  Pac.  421;  Ken- 
non  V.  Gilmer,  4  Mont.  433,  3  Pac.  21; 
Missouri  Pac.  R.  Co.  v.  Foreman,  73  Tex. 
311,  11  S.  W.  326,  15  Am.  St.  Rep.  785; 
Bonner  v.  Grumbach,  3  Tex.  Civ.  App 
482,   21    S.   W.    1010. 

27.  St.  Louis,  etc.,  R.  Co.  v.  Martin,  26 
Tex.  Civ.  App.  231,  63  S.  W.  1089;  Gulf, 
etc.,  R.  Co.  V.  Shieder,  88  Tex.  152,  30  S. 
W.  902,  38  L.  R.  A.  538;  Texas,  etc.,  R. 
Co.  V.  Reed,  88  Tex.  439,  31  S.  W.  1058. 

Where  the  legal  effect  of  the  facts 
stated  in  the  petition  is  such  as  to  es- 
tablish prima  facie  negligence  on  the 
part  of  the  plaintiff  as  a  matter  of  law, 
then  he  must  plead  and  prove  such  facts 
as  will  rebut  such  legal  presumption.  Gil- 
lum  V.  New  York,  etc.,  Steamship  Co. 
(Tex.  Civ.  App.),  76  S.  W.  332;  Gulf,  etc., 
R.  Co.  V.  Booth  (Tex.  Civ.  App.),  97  S. 
W.  138;  Selman  v.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  101   S.  W.   1030. 

Plaintiff's  wife,  who  was  in  feeble 
health,  was  injured  in  getting  off  one  of 
defendant's  trains  at  a  place  about  150 
feet  from  the  station.  The  complaint  in 
an  action  for  such  injuries  alleged  that 
the  place  was  dangerous  for  one  to  at- 
tempt to  get  off  at.  Defendant  pleaded 
contributory  negligence  in  failing  to  get 
off  at  the  station,  and  introduced  no  tes- 
timony as  to  the  passenger's  negligence 
in  getting  off  at  the  place  in  question. 
Held,  that  the  pleadings  and  evidence 
placed  the  burden  of  proving  the  want  of 
contributory  negligence  on  the  plaintiff. 
St.  Louis,  etc.,  R.  Co.  v.  Martin,  63  S. 
W.   1089,  36  Tex.  Civ.  App.  231. 

Pleading  held  not  to  show  contributory 
negligence  as  matter  of  law. — Where  the 
petition  alleged  that  plaintiff  had  been 
aboard  the  train  in  order  to  seat  his  wife 
and  children,  and  that  he  jumped  from 
the  tram  while  it  was  moving  rapidly,  in 
the  dark,  but  that  the  train  was  still  at 
the  station  where  passengers  got  on  and 
off,  and  that  he  believed  it  was  moving 
slowly,  arid  that  no  lights  were  placed 
whereby  he  could  estimate  the  speed,  the 
petition  did  not  show  contributory  negli- 
gence as  a  matter  of  law.  Texas,  etc.,  R 
Co.  V.  Crockett,  66  S.  W.  114,  37  Tex.  Civ. 
App.  463. 

In  an  action  against  a  railioad  for  in- 
jury to  a  boy  ten  years  old,  the  petition 
alleged  that  the  boy  made  a  contract  with 
the  company  to  carry  him  to  a  certain 
flag  station,  where  he  lived;  that  on  the 
train's  approach  to  the  station  it  was 
signaled  to  stop;  that  the  company  neg- 
ligently   disregarded    the    signal,    and    did 


not    stop    the    train;    that    the    boy    being 
frightened  and  confused  by  being  so  car- 
ried   past    the    station,    jumped    from    the 
train  and  was  injured.     Held,  that  the  pe- 
tition  did  not   show  on  its  face  that  the 
boy    was    guilty    of     contributory      negli- 
gence, since     whether  the  mind  of  a  boy 
of    that    age    is    mature    enough    to    make 
him  responsible  is  a  question  for  the  jury. 
Avey  V.    Galveston,    etc.,   R.   Co.,   81   Tex. 
■  343,  16  S.  W.  1015,  36  Am.   St.  Rep.  809. 
Plaintiff  alleged   that   his   wife,   while   a 
passenger   on   defendant's   train,   prepared 
to    alight   as    the   train   neared    her    desti- 
nation,    and    that    immediately    after   the 
train  stopped,  and  without  delay,  she  pro- 
ceeded   to    alight,    and    while    leaving    the 
train,  and  without  any  warning,   it  moved 
suddenly    forward,    throwing    her    to    the 
depot  platform,  by  the  negligence   of   de- 
fendant   and    its    employees,    etc.      Held, 
that    the    petition    was     not      demurrable, 
though  alleging  that  the  train  was  in  mo- 
tion   when    plaintiff's    wife    attempted    to 
alight.     San  Antonio,  etc.,  R.  Co.  v.  Jack- 
son,  38  Tex.   Civ.   App.  201,  85   S.  W.^  445. 
In    an    action    for    injuries    to    plaintiff 
while   alighting   from   defendant's   train,   a 
petition  alleging  that  with  the  consent  of 
defendant  and  its  conductor  plaintiff  was 
riding  in  a  caboose,  ingress  to  and  egress 
from  which  was  much  more  difficult  than 
from    a    regular    caboose,    which    fact,    as 
well  as  the  fact  that  plaintiflf  was  to  alight 
therefrom  in  the   night  time   at  a   certain 
station,  was  known  to  those  in  charge  of 
the    train;    that   plaintiflf   was    assured    by 
the   conductor   that   the   train   would   stop 
at    the    station    long    enough    for    him    to 
alight;   that  when  the  train   stopped,   and 
while    plaintiflf     was      undertaking      in      a 
prompt  and  prudent  manner  to  alight,  with 
the  knowledge   of  the   conductor,  but  be- 
fore he  had  time  to  do  so   in   safety,  the 
train  was  carelessly  and  recklessly  started 
in    wahton    disregard   of   plaintiff's   safety, 
which    caused    plaintiff    to    fall,    in    doing 
which   his   foot   was    run     over     by     the 
wheels  of  the  caboose,  etc.,  did  not  shov,' 
contributorv  negligence  as  against  a  gen- 
eral demurrer.     Gulf,  etc.,  R.  Co.  v.  Wal- 
ters, 49  Tex.   Civ.  App.   71,  107   S.  W.   369. 
In  an  action  against  a  railroad  for  dam- 
ages  sustained   through   passenger   alight- 
ing from  a  moving  train,  a  petition  alleg- 
ing   that    plaintiflf   was     inexperienced      in 
alighting  from  moving  trains,  that  owin:> 
to   darkness   he  was  unable   to   judge   the 
speed  of  the  train,  and  that  he  relied  on 
the    direction    of   the     conductor      in      at- 
tempting to  alight,   is   not   demurrable   as 
disclosing    contributory    negligence.      In- 
ternational,   etc.,    R.    Q.O.    V.    Rhoades,    21 
Tex.    Civ.    App.    459,    51    S.    W.    517,    52    S. 
W.  979. 
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the  undisputed  evidenc*adduced  on  the  trial  establishes  prima  facie,  as  a  matter 
of  law,  contributory  negligence  on  the  part  of  plaintiff,  then  the  burden  of 
proof  is  upon  him  to  show  facts  from,  which  the  jury,  upon  the  whole  case, 
may  find  him  free  from  negligence. ^^  This  is  the  doctrine  of  the  federal 
courts, 2^  the  courts  of  the  District  of  Columbia,'***  and  of  the  state  courts  ^^  in 
Alabama,-'*^  Arkansas, ^^  California,^*  Colorado, ^^    Delaware,^''  Kansas,^'^    Mary- 


28.  Gillum  V.  New  York,  etc.,  Steam- 
ship Co.  (Tex.  Civ.  App.),  76  S.  W.  232; 
Gulf,  etc.,  R.  Co.  V.  Booth  (Tex.  Civ. 
App.),  97  S.  W.  128.  See,  also.  Gulf,  etc., 
R.  Co.  V.  Shicder,  88  Tex.  152,  30  S.  W. 
902,  28  L.  R.  A.  538;  Lee  v.  International, 
etc.,  R.  Co.,  89  Tex.  583,  36  S.  W.  63,  re- 
versing 34  S.  W.  160;  Lewis  v.  Houston 
Elect.  Co.,  39  Tex.  Civ.  App.  625,  629,  88 
S.  W.  489,  1]2  S.  W.  593;  St.  John  v. 
Gulf,  etc.,  R.  Co.  (Tex.  Civ.  App.),  80  S. 
W.  235;  Selman  v.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  101  S.  W.  1030;  Herring  v. 
Galveston,  etc.,  R.  Co.  (Tex.  Civ.  Apo.), 
108  S.  W.  977;  S.  C,  102  Tex.  100,  113  S. 
W.    521. 

Evidence  held  not  to  raise  question  of 
contributory  negligence. — Evidence  of 
plaintiff  in  an  action  for  injuries  due  to 
a  caboose  on  which  he  was  a  passenger 
being  struck  by  an  engine  held  not  to 
raise  the  question  of  contributory  negli- 
gence so  as  to  impose  on  him  the  duty  to 
remove  the  suspicion  of  his  own  negli- 
gence. Herring  v.  Galveston,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  108  S.  W.  977,  writ  of 
error  dismissed  in  ]02  Tex.  100,  113  S.  W. 
521. 

In  an  action  for  personal  injuries  sus- 
tained in  being  thrown  from  a  seat  of  a 
passenger  coach  because  of  the  derail- 
ment of  the  train,  evidence  examined,  and 
held  not  to  show  contributory  negligence. 
Ft.  Worth,  etc.,  R.  Co.  v.  Walker,  48 
Tex.    Civ.    App.    86,    106    S.   W.    400. 

29.  Holmes  v.  Oregon,  etc.,  R.  Co.,  5 
Fed.  523,  6  Sawy.  262. 

Evidence  of  a  contract  of  carriage  be- 
tween plaintiff  and  defendant,  and  that 
plaintifif  was  injured  while  a  passenger 
under  svich  contract,  casts  the  burden  on 
defendant  to  show  that  plaintiff  was 
guilty  of  contributory  negligence.-  Texas, 
etc.,  R.  Co.  V.  Gardner,  114  Fed.  186,  52 
C.  C.  A.  142. 

30.  Washington,  etc.,  R.  Co.  v.  Chap- 
man,  26   App.    D.    C.   472. 

Where,  in  an  action  for  injuries,  it  is 
shown  that  the  accident  which  caused  the 
injury  occurred  while  the  plaintiff  was  a 
passenger,  the  burden  of  proof  is  on  the 
defendant  to  explain  the  cause  of  the  ac- 
cident, and  to  show,  if  that  be  the  de- 
fense, that  the  plaintiff  was  negligent,  and 
his  negligence  caused  or  contributed  to 
the  injury.  Washington,  etc.,  R.  Co.  v. 
Chapman,  26  App.  D.  C.  472. 

31.  "Mr.  Beach,  in  his  work  on  Con- 
tributory Negligence,  says  (§  157)  that  it 
is  a  rule  that  contributory  negligence  is 
a  matter  of  defense  in  the   states  of  Ala- 


bama, California,  Georgia,  Kentucky, 
Kansas,  Maryland,  Minnesota,  Missouri, 
New  Hampshire,  New  Jersey,  Nebraska, 
Ohio,  Pennsylvania,  Rhode  Island,  South 
Carolina,  Texas,  Wisconsin,  West  Vir- 
ginia, Vermont,  and  Colorado,  and  in 
England  and  the  United  States  supreme 
court.  To  this  list,  Sherman  and  Red- 
field  add  Arizona,  Oregon,  and  Dakota. 
As  above  noticed,  Montana  belongs  in 
the  same  category.  See,  also,  the  collec- 
tion of  cases  holding  the  two  different 
rules,  as  found  in  2  Thomp.  Trials,  §  1679. 
That  author  names  the  following  courts 
as  opposed  to  the  rule  which  has  been 
adopted  in  Mon'tanE«,  Massachusetts, 
Maine,  Iowa,  Mississippi,  Michigan,  and 
Indiana."  Nelson  v.  Helena,  16  Mont.  21, 
39  Pac.  905. 

32.  Alabama,  etc.,  R.  Co.  v.  Ventress, 
171    Ala.    285,    54    So.    652. 

33.  Where  negligence  of  a  carrier,  re- 
sulting in  injury  to  a  passenger,  is  estab- 
lished, the  burden  is  on  it  to  prove  the 
contributory  negligence  of  the  passen- 
ger. St.  Louis,  etc.,  R.  Co.  v.  Gilbreath, 
87  Ark.   572,   113    S.   W.   200. 

34.  May  v.  Hanson,  5  Cal.  360,  63  Am. 
Dec.   135. 

In  an  action  by  a  passenger  against  a 
carrier  for  personal  injuries  the  burden 
is  on  defendant  to  prove  want  of  ordi- 
nary care  on  plaintiff's  part.  May  v. 
Hanson,  5  Cal.  360,  63  Am.  Rec.  ]35. 

The  proof  of  the  injury  to  a  passenger 
casts  on  defendant  the  burden  of  proving 
that  it  was  occasioned  by  contributory 
negligence  of  the  passenger,  unless  the 
evidence  on  his  part  tends  to  show  that 
the  injury  was  due  to  his  negligence. 
Boone  v.  Oakland  Transit  Co.,  73  Pac. 
243,  139  Cal.  490. 

35.  Sanderson  v.  Frazier,  8  Colo.  79,  5 
Pac.  632,  54  Am.   Rep.  544. 

36.  Elliott  V.  Wilmington  City  R.  Co. 
("Del.),   6  Pen.  570,  73   Atl.   1040. 

37.  In  an  action  for  injuries  to  a  passen- 
ger, where  the  answer  is  a  general  denial 
only,  contributory  negligence  not  being 
pleaded,  plaintiff,  to  sustain  the  action,  is 
not  bound  to  prove  that  she  did  no  act, 
or  that  she  did  not  omit  to  do  anything, 
which  contributed  to  her  injury;  but  if 
her  evidence  shows  that  she  negligently 
did  something  or  failed  to  exercise  rea- 
sonable careforher  own  safety,  which 
act  or  omission  was  the  proximate  cause 
of  her  injury,  she  can  not  recover.  Alt- 
wein  V.  Metropolitan  St.  R.  Co.,  120  Pac. 
550,   86   Kan.   220. 


2289 


CONTRIBUTORY    NEGI.IGBNCE. 


§  2839 


land,3s  Montana,3»  Missouri.^o  Nebraska,*i  Texas,*^  Virginia,43  Washington** 
and  West  Virginia. *5     This  is  the  rule  under  the  statutes  of  Indiana.*'^ 

Instances. — In  a  suit  for  injuries  to  a  passenger  carried  beyond  his  station,*''' 
and  in  an  action  proceeding  out  of  an  accident  by  the  overturning  of  a  stage- 
coach,* *  and  in  an  action  for  injury  to  a  passenger  at  a  railroad  station  through 
being  struck  by  an  approaching  train,*''  the  onus  probandi  is  upon  the  carrier 
to  prove  contributory  neghgence  or  want  of  ordinary  care  on  behalf  of  the  in- 
jured passenger.  In  all  such  cases,  in  the  absence  of  evidence  to  the  contrary 
the  law  presumes  that,  at  the  time  of  the  accident,  the  injured  passenger  exer- 

38.  Jones  v.  United  R.,  etc.,  Co.,  99  Md. 
64,  57  Atl.  620. 

39.  Taillon  v.  Mears,  39  Mont.  161,  74 
Pac.   421. 

40.  Harmon  v.  United  R.  Co.,  163  Mo. 
App.  443,   143   S.  W.   1114. 

41.  St.  Joseph,  etc.,  R.  Co.  v.  Hedge,  44 
Neb.  448,  62  N.  W.  887. 

42.  In  an  action  by  a  passenger  against 
a  carrier  for  personal  injuries,  the  bur- 
den is  on  the  carrier  to  show  that  the 
passenger  was  guilty  of  contributory 
negligence,  where  there  is  nothing  in  the 
evidence  of  the  injuries  and  negligence  of 
the  carrier  that  will  justify  an  implica- 
tion that  the  passenger  was  guilty  of 
contributory  negligence.  Dallas,  etc.,  R. 
Co.  V.  Spicker,  61  Tex.  437,  48  Am.  Rep. 
297;  Texas  Pac.  R.  Co.  v.  Davidson,  68 
Tex.  370,  4  S.  W.  636;  Missouri  Pac.  R. 
Co.  V.  Foreman,  73  Tex.  311,  11  S.  W. 
326,  15  Am.  St.  Rep.  785;  Gulf,  etc.,  R.  Co. 
V.  Pendery,  87  Tex.  553,  556,  29  S.  W. 
1038,  47  Am.  St.  Rep.  125,  reversing  27  S. 
W.  213;  Gulf,  etc.,  R.  Co.  v.  Shieder,  88 
Tex.  152,  30  S.  W.  902,  38  L.  R.  A.  533; 
St.  Louis,  etc.,  R.  Co.  v.  Parks,  97  Tex. 
131.  76  S.  W.  740.  reversing  73  S.  W.  439; 
Gulf,  etc.,  R.  Co.  V.  Williams,  70  Tex.  159, 
7    S.    W.    88. 

In  an  action  for  injuries  to  a  passen- 
ger, where  plaintiff's  evidence  did  not 
show  negligence  on  his  part,  as  matter  of 
lav/,  the  burden  was  on  the  defendant  to 
establish  its  plea  of  contributory  negli- 
gence. Lewis  V.  Houston  Elect.  Co.,  88 
S.  W.  489,  113  S.  W.  593,  39  Tex.  Civ. 
App.   635,   629. 

Erroneous  instructions  as  to  burden  of 
proof. — In  a  personal  injury  action 
against  a  carrier,  an  instruction  which  re- 
quires the  jury  to  believe  that  plaintiff 
was  not  guilty  of  contributory  negligence 
in  order  to  find  for  her  places  the  bur- 
den of  proving  the  absence  of  contribu- 
tory negligence  on  her,  and  is  reversible 
error.  Selman  v.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.  App.),  101  S.  W.  1030. 

A  charge  that  if,  while  plaintiff  was^  a 
passenger  on  a  caboose  of  a  freight  train, 
the  same  was  struck  by  an  engine  with 
unusual  force  and  violence  and  by  reason 
thereof  plaintiff  was  thrown  down  and 
injured,  and  it  was  negligence  to  perrnit 
the  caboose  to  be  so  struck,  and  if  plain- 
tiff was  not  guilty  of  any  contributory 
negligence,  and  did  not  assume  the  risk, 
then  plaintiff  was  entitled  to  recover,  was 


erroneous,  as  requiring  plaintiff,  in  addi- 
tion to  proving  defendant's  negligence,  to 
prove  that  he  had  not  been  guilty  of  con- 
tributory negligence,  and  had  not  as- 
sumed the  risk,  and  its  vice  was  intensi- 
fied by  a  succeeding  paragraph  that  the 
burden  of  proof  was  on  plaintiff  to  es- 
tablish his  case  by  a  preponderance  of 
the  testimony.  Herring  v.  Galveston, 
etc.,  R.  Co.  (Tex.  Civ.  App.),  108  S.  W. 
977,  writ  of  error  dismissed  in  103  Tex. 
100,  113   S.  W.  531. 

43.  Baltimore,  etc.,  R.  Co.  v.  McKen- 
zie,   81   Va.   71. 

44.  Northern  Pac.  R.  Co.  v.  Hess,  2 
Wash.   383,  36   Pac.  866. 

45.  Hoylman  v.  Kanawha,  etc.,  R.  Co., 
65  W.  Va.  264,  64  S.  E.  536,  17  Am.  & 
Eng.  Ann.  Cas.  1149,  32  L.  R.  A.,  N.  S., 
741. 

46.  The  burden  of  proving  contributory 
negligence  of  a  passenger  suing  for  a 
personal  injury  received  while  attempt- 
ing to  alight  from  a  car  rests,  under  the 
statute,  on  the  carrier.  Indiana  Union 
Tract.  Co.  v.  Keiter,  175  Ind.  268,  92  N. 
E.   983. 

A  defendant  in  an  action  for  personal 
injuries  not  being  bound  to  affirmatively 
prove  plaintiff's  contributory  negligence, 
relied  on  as  a  defense,  if  such  negligence 
is  shown  by  the  complaint  or  appears 
from  the  plaintiff's  evidence,  notwith- 
standing Burns'  Ann.  St.  1901,  §  359a, 
makes  the  existence  of  contributory  neg- 
ligence a  matter  of  defense,  an  instruc- 
tion that  if  plaintiff  had  proved  the  mate- 
rial allegations  of  his  complaint,  etc.,  he 
would  be  entitled  to  recover,  unless  de- 
fendant has  proven  by  a  fair  preponder- 
ance of  all  the  evidence  that  plaintiffs 
negligence  contributed  to  his  injuries, 
was  erroneous.  Indianapolis,  etc.,  R.  Co. 
V.  Barnes,  74  N.  E.  583,  35  Ind.  App.  485. 

47.  Missouri,  etc.,  R.  Co.  v.  Morgan,  49 
Tex.  Civ.  App.  313,  108  S.  W.  724. 

48.  Sanderson  v.  Frazier,  8  Colo.  79,  5 
Pac.   633,  54  Am.   Rep.  544. 

49.  Passenger  struck  by  approaching 
train  at  station. — In  the  absence  of  any 
evidence  to  the  contrary,  the  law  pre- 
sumes that  at  the  time  of  an  accident 
occurring  to  a.  passenger  at  a  railroad 
station  through  being  struck  by  an  ap- 
proaching train,  such  passenger  exer- 
cised reasonable  care  and  caution  to 
prevent  injury.  MacFeat  v.  Philadelphia, 
etc.,   R.  Co.   (Del),  63  Atl.  898,  5  Pen.  53. 
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cised  reasonable  care  and  caution  to  prevent  injury.  But  where  a  passenger 
on  a  railroad  train,  which  had  stopped  at  a  station,  placed  his  hand  on  the  jamb 
of  the  car  door  and  it  was  injured  by  the  brakeman's  entering  the  car  and 
closing  the  door,  the  burden  was  on  plaintiff  to  show  negligence  on  the  part  of 
such  brakeman,  and,  failing  to  show  this,  the  evidence  would  not  support  a 
verdict  for  him.^o 

Absence  of  Negligence  on  Part  of  Third  Person.^ — The  burden  of  proving 
that  contributory  negligence  of  a  daughter  was  the  sole  cause  of  an  injury  to 
her  mother  is  on  the  railway  company,  sued  for  injuries.^o^ 

§§  2839-2842,  Boarding  and  Alighting  from  Train  or  Street  Car— § 
2839.  In  General. — Burden  of  proof  as  to  contributory  negligence  of  passen- 
ger injured  in  boarding  train  is  on  the  railroad  company.^i  No  presumption  of 
negligence  by  a  street  car  passenger  arises  from  the  mere  fact  of  injury  while 
alighting;  the  burden  of  proving  such  negligence  being* on  the  party  asserting 
it,52  unless  it  otherwise  appears  from  the  evidence  in  the  case.^^ 

Boarding  or  Alighting  from  Moving  Train  or  Car. — Boarding  or  alighting 
from  a  moving  train  ^*  or  street  car  ^s  is  evidence  of  contributory  negligence 
and  imposes  on  one  injured  in  so  doing  the  burden  of  proving  that  he  was  jus- 
tified by  the  circumstances  of  the  case.^* 

§  2840.  Train  or  Car  Prematurely  Started. — Where  the  passenger  claims 
damage  for  an  injury  alleged  to  have  resulted  from  the  premature  starting  of 
the  car, Si"  or  train,^^  while  he  was  endeavoring  to  alight  or  from  a  sudden  move- 


50.  Texas,  etc.,  R.  Co.  v.  Overall,  82 
Tex.  347,  18  S.  W.  143. 

50a.  Absence  of  negligence  on  part  of 
third  person. — Lang  v.  Interborough 
Rapid  Transit  Co.,  134  N.  Y.  S.  627,  76 
Misc.  Rep.  195. 

51.  Boarding  or  alighting  from  train  or 
stTieet  car. — ■Missouri  Pac.  R.  Co.  r'. 
Foreman   (Tex.  Civ.  App.),  46  S.  W.  834. 

52.  Freeman  z:  Wilmington,  etc.,  Tract. 
Co.  (Del.),  80  Atl.  1001;  Elliott  v.  Wil- 
mington City  R.  Co.  (Del.),  6  Pen.  570, 
73   Atl.   1040. 

53.  File  V.  Wilmington  City  R.  Co. 
(Del.),  80  Atl.  633.    . 

54.  Boarding  or  alighting  from  moving 
train  or  car. — Ho3'lman  v.  Kanawha,  etc., 
R.  Co.,  65  W.  Va.  264,  64  S.  E.  536,  17 
Am.  &  Eng.  Ann.  Cas,  1149,  33  L.  R.  A., 
N.    S.,    741. 

55.  The  burden  is  on  a  person  injured 
by  stepping  on  or  off  a  moving  street 
car  and  receiving  an  injury  thereby  to 
show  why  the  case  should  go  to  the 
jury.  Hunterson  v.  Union  Tract.  Co.,  55 
Atl.    543,    305    Pa.    568. 

In  an  action  against  a  street  car  com- 
pany for  injuries  to  plaintiff's  son,  de- 
fendant alleged  that  he  was  injured  by 
his  own  negligence  in  that  he  negli- 
gently hung  his  foot  down  from  the  run- 
ning board  whereupon  it  was  caught  by 
the  wheel  of  the  car,  or  that  he  reck- 
lessly and  negligently  jumped  from  the 
running  board  and  back  to  the  running 
board  while  the  car  was  in  motion,  and 
in  so  jumping  threw  his  foot  in  front  of 
the  wheel  and  in  some  manner  it  was 
injured.  Held,  that  an  instruction  that, 
if  the  boy's  negligence  caused  or  con- 
tributed   so    directly    and    proximately   to 


the  accident  as  alleged  by  defendant  in  its 
answer,  and  that  but  for  his  own  negli- 
gence he  would  not  have  been  injured, 
defendant  was  not  liable,  etc.,  was  not 
objectionable  as  imposing  too  great  a 
burden  on  defendant.  El  Paso  Elect.  R. 
Co.  f.  Kitt  (Tex.  Civ.  App.),  99  S.  W. 
587. 

56.  Hoylman  i'.  Kanawha,  etc.,  R.  Co., 
65  W.  Va.  264,  64  S.  E.  536,  17  Am.  & 
Eng.  Ann.  Cas.  1149,  22  L.  R.  A.,  N.  S., 
741. 

57.  Train  or  car  prematurely  started. — 
File  V.  Wilmington  City.  R.  Co.  (Del), 
80  Atl.   623. 

Where  a  street  car  passenger  claims 
damages  for  an  injury  alleged  to  have 
resulted  by  the  premature  starting  of  the 
car  as  she  was  endeavoring  to  alight, 
there  was  no  presumption  of  negligence 
on  the  part  of  plaintiff  arising  from  the 
mere  fact  that  she  was  injured  while 
alighting  from  the  car.  Coyle  v.  Peo- 
ple's  R.  Co.   (Del.),   80  Atl.  038. 

A  passenger  on  a  street  car  was  in- 
jured while  attempting  to  alight  from  a 
car  in  consequence  of  its  sudden  start- 
ing. The  passenger  testified  that  •  the 
car  came  to  a  standstill  at  a  place  where 
cars  were  in  the  habit  of  stopping  for 
the  purpose  of  receiving  and  discharg- 
ing passengers;  that  she  proceeded  down 
the  steps  to  alight;  that  she  reached  the 
lower  step,  and  was  in  the  act  of  step- 
ping off,  the  car  suddenly  started  with 
a  jerk,  throwing  her  to  the  ground.  Held 
to  establish  a  prima  facie  case  of  free- 
dom from  contributory  negligence.  Weg- 
eschiede  v.  St.  Louis  Transit  Co.,  94  S. 
W.    774,    118    Mo.    App.    295. 

58.  Where   plaintiff    sued    for    injuries 
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ment  while  he  was  in  the  act  of  boarding  it  at  a  station.^^  the  burden  is  on  the 
defendant  carrier  to  show  contributory  negligence  on  behalf  of  the  passenger, 
although  the  petition  alleged  that  he  exercised  ordinary  care.*'"  Where  plaintiff 
sued  a  railroad  company  for  injuries  caused  by  the  negligence  of  the  defendant 
in  allowing  a  train  to  start  while  he  was  going  on  board,  the  burden  of  proof 
as  to  contributory  negligence  on  the  part  of  the  plaintiff  does  not  shift  when  it 
is  shown  that  he  had  gone  close  to  the  train,  to  be  ready  to  board  it,  and,  when 
notified  by  a  brakeman  to  get  on,  and  that  he  would  have  plenty  of  time, 
attempted  to  do  so ;  "i  and  evidence  that  plaintiff  made  a  misstep  is  not  neces- 
sarily even  prima  facie  evidence  of  negligence,  requiring  a  special  instruc- 
tion to  the  jury  on  the  subject  of  contributory  negligence.«2 

§  2841.  Jumping  from  Train,  Car  or  Coach.— Jumping  from  Coach. 

— When  the  proximate  cause  of  the  injury  is  plaintiff's  own  act,  as  jumping 
from  a  coach,  he  must  allege  and  prove  that  he  exercised  reasonable  care.^s 

Jumping  to  Avoid  Collision.— The  mere  fact  that  a  street  car  passenger 
was  injured  while  jumping  to  avojd  a  collision  did  not  raise  a  presumption  of 
negligence  on  the  part  of  such  passenger.^* 

§  2842.  Obeying  Order  or  Direction  of  Conductor. — Where  a  passen- 
ger seeks  to  recover  for  injuries  alleged  to  have  been  received  by  leaving  the 
train  in  accordance  with  the  orders  of  the  conductor,  a  charge  that  the  burden 
of  establishing  this  fact  is  on  the  plaintiff  and  that  it  must  be  shown  to  make  out 
his  case  is  sufficient.'^'' 

§§  2843-2844.  Riding  in  Wrong  Car  or  Place  Not  Intended  for 
Passengers. — §  2843.  Railway  Trains. — Where  a  passenger,  who  knows 
of  a  rule  requiring  him  to  ride  in  the  passenger  cars,  rides  in  an  express  car  or 
other  place  on  the  train  which  can  not  be  regarded  as  intended  for  the  accom- 
modation  of   passengers,   but  naturally   suggests   that   it   was   not   intended   for 

sustained  in  alighting  from  defendant's  stances  to  avoid  injury,  and  was  not 
train,  which  did  not  stop  a  reasonable  guilty  of  contributory  negligence,  is  er- 
time  to  let  on  passengers,  the  burden  of  roneous,  as  casting  the  burden  of  dis- 
proof was  on  defendant  to  show  con-  proving  contributory  negligence  on  the 
tributory  negligence,  and  not  on  plain-  plaintiff.  St.  John  v.  Gulf,  etc.,  R.  Co. 
tiff  to  show  his  want  thereof,  notwith-  (Tex.  Civ.  App.),  80  S.  W.  235. 
standing  his  petition  alleged  he  exer-  60.  Pares  v.  St.  Louis,  etc.,  R.  Co.  (Tex. 
cised  ordinary  care  and  diligence  in  Civ.  App.),  57  S.  W.  301. 
alighting.  Pares  v.  St.  Louis,  etc.,  R.  61.  Texas  Pac.  R.  Co.  v.  Davidson,  m 
Co.    (Tex.   Civ.  App.),  57   S.  W.  301.  Tex.   370,   4   S.   W.   636. 

59.  In  an  action  by  a  passenger  for  in-  62.  Texas,   etc.,   R.   Co.  v.   Gardner,   114 

juries    resulting    from    a    sudden    forward  pgj^  ^gg^  52  C.  C.  A.  142. 

movement  of  the  train  while  he  was   on  Jumping   from   coach.—   Kennon   -u. 

a  step   of  the   car  m  the  act  of  boardmg  ^.j^^J    ^  ^y^^^^^  ^33    3  p^^_  3^^ 

It  at  a  station,  the  burden  of  proof  is  on  „.     t         •        ^            -j       n-  •          -c  4. 

the  defendant  to  show  contributory  neg-  64  .Jumping  to  avoid  collision.--Eato_n 

ligence.      St.    John    v.    Gulf,    etc.,    R.    Co.  y.   Wilmington    City    K     Co.,   1      Boyce  s 

(Tex. -Civ.   App.),   80   S.  W.   235.  (34   Del.)    435,   75   Atl.   369. _ 

In   an   action   by   a  passenger   for   inju-  65.   Obeying  order  or  direction  of  con- 

ries,     an     instruction     that,    to    warrant    a  ductor. — Southern   R.   Co.  v.   Coursey,   115 

verdict  for  plaintiff,  the  jury  must  believe  Ga.   602,   41    S.    E.   1013. 

not    only    that    defendant    railroad    com-  When  it  is  shown  by  the  evidence  that 

pany's     servants    in     charge    of   the    train  a   person   was   in   possession   of  a  lantern 

failed    to     stop     a     reasonable     length     of  and  went  through  a  passenger  car  taking 

time   at   the    station   to   allow   plaintiff   to  up  tickets  from  the  passengers,  the  ques- 

board   it,   and   that   while   he   was    on    the  tion     whether     such     person     was   in    fact 

lower  step   of  a  coach,  attempting  to  get  conductor  of  the  train  or  other  person  m 

thereon,  the  train  was  started  with  a  jerk,  charge  is  for  the  jury  to  determine.     No 

resulting    in    his    injuries    as    alleged  but  other  person  being  apparently  in  charge, 

that  in  attempting  to  take  passage  on  the  proof  of  such  facts  places  on  the  railroad 

train   plaintiff   exercised    reasonable   haste  company     the     burden     of     showing    that 

and     dispatch,     and    used    that   high    care  such    person    was    not  in    charge   of    the 

which     a     person    of     ordinary    prudence  train.     Coursey   v.    Southern    R.    Co.,    113 

would  have  used  under  the  same  circum-  Ga.  397,  38  S.  E.  866. 
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them,  the  burden  is  upon  him  to  prove  that  he  was  justified  in  riding  in  such 
prohibited  place. ^^  Thg  relation  of  carrier  and  passenger  is  created  only  by  con- 
tract, express  or  impHed,  and  the  presumption  is  that  one  riding  out  of  the 
place  provided  by  a  railroad  company  for  passengers  is  not  a  passenger,  or,  if 
such,  that  he  has  assumed  the  increased  risk  from  riding  there.^''  It  has  been 
so  held  as  to  passengers  injured  in  the  baggage  room.*® 

Passenger  Crossing  Platform  in  Search  of  Seat. — Where  plaintiff  al- 
leged that  defendant  negligently  failed  to  provide  him  with  a  seat  in  its  railway 
car,  and  while  in  search  of  one  it  became  necessary  for  him  to  cross  the  plat- 
form from  one  car  to  another,  and  that  in  doing  so  he  stopped  for  a  short  while 
on  the  platform,  and  was  thrown  by  a  sudden  jerk  of  the  train,  the  basis  of  the 
action  was  that  he  was  rightfully  on  the  platform,  and  that  his  presence  there 
was  the  result  of  defendant's  negligence,  and  therefore  it  was  not  error  to  place 
the  burden  of  proof  on  defendant  to  establish  contributory  negligence.** 

On  Freight  Train. — If  a  person  enters  a  freight  train  forbidden  to  take 
passengers,  though  habitually  accustomed  to  do  so,  the  burden  of  proof  is  upon 
him  to  show  the  custom  and  justify  his  actien.'^" 

Caretaker  of  Stock. — Where  a  rule  established  by  certain  carriers  pro- 
hibited persons  riding  on  stock  passes  from  riding  in  other  parts  of  the  train 
than  in  the  caboose,  and  declared  that  a  failure  to  comply  with  the  rule  should 
be  prima  facie  evidence  of  negligence  on  the  part  of  the  passenger  if  injured, 
a  violation  of  the  rule  did  not  necessarily  preclude  a  recovery,  but  only  shifted 
the  burden  of  proof  on  the  question  of  plaintiff's  contributory  negligence. ^^ 

§  2844.  Riding  on  Platform  of  Street  Car. — No  presumption  of  negli- 
gence arises  from  the  use  by  a  passenger  of  the  platform  of  a  street  railway 
car,  even  though  there  are  seats  to  be  had  inside,  so  long  as  such  use  is  not  for- 
bidden by  a  rule  kept  in  active  operation.'^^  That  a  street  car  passenger  was 
riding  on  the  platform  when  injured  in  a  collision  raises  a  presumption  of  con- 
tributory negligence,  so  as  to  require  him  to  show  in  an  action  for  resulting  in- 
juries that  his  position  there  did  not  contribute  to  his  injury.'''^ 

§  2845.  Standing  in  Car. — In  an  action  by  a  passenger  injured  while  away 
from  his  seat  and  standing,'''*  the  burden  is  on  the  carrier  to  show  contributory 
negligence  on  behalf  of  such  passenger. 

66.  Railway  trains. — Florida,  etc.,  R.  judgment  affirmed  in  61  S.  W.  709,  94 
Co.  V.  Hirst,  30  Fla.  1,  11  So.  506,  16  L.  R.       Tex.   505. 

A.   631,  33  Am.   St.   Rep.   17.  70.  On    freight    train.— Burke    v.     Mis- 

A   passenger   injured   by   derailment   of  souri  Pac.  R.  Co.,  51  Mo.  App.  491. 

the  train,  in  order  to  recover,  must  show  71.    Caretaker    of    stock. — Judgment,    41 

not    only   that    he    was    a    passenger,    but  Tex.  Civ.  App.  72,  91   S.  W.  877,  affirmed 

that   at  the   time   of  the   accident   he    was  in  Missouri,  etc.,  R.  Co.  v.  Avis,  100  Tex. 

also  in  a  place  where  he  had  a  right  to  be,  33,   93   S.  W.  424. 

or,  at  least,  that  the  place  where  he  was,  A   caretaker   of   stock,    riding    in   a   cat- 

if  he  was  not  in  the  right  place,  did  not  tie  car,  instead  of  in  the  caboose,  has  the 

affect   the    result.      Winters   v.    Baltimore,  burden   of   showing   that   he   was   justified 

etc.,  R.  Co.,  163  Fed.  106.  in  riding  where  he  did.     Lake  Shore,  etc., 

67.  Chicago,  etc.,  R.  Co.  v.  Thurlow,  R-  Co.  v.  Teeters  (Ind.),  74  N.  E.  1014, 
178  Fed.  894,  102  C.  C.  A.  128,  30  L.  R.  A.,  affirmed  m  77  N.  E.  599,  166  Ind.  335, 
N     s.     571.  5   L.   R.   A.,   N.   S.,   425. 

_    68.  Injury  in  baggage  room.— In  an  ac-  72.    Riding    on   pjatforni   of   street   car. 

tion   against   a   railroad   for   injuries   to   a  —Hart  v.   Capital  Tract.   Co.,   35   App.   D. 

passenger    in    an    alleged    dangerous    bag-  C.  502. 

gage    room,   the   burden    of   proving   that  73.   Alabama,    etc.,    R.    Co.   v.   Ventress, 

plaintiff    must    have    seen   and    ought   to  171  Ala.   285,   54   So.  652, 

have  avoided  the  danger  was  on  defend-  74.    Passenger    standing    when    injured. 

ant.      Bates   v.    Chicago,   etc.,    R.    Co.,   122  _a  bare  admission   of  a  passenger  on  a 

N.   W.  745,   140  Wis.  235.                             _  freight  train   that  he  was   standing  up   in 

69.     Passenger     crossing     platform     in  the   caboose   when   injured   does   not  cre- 

search  of  seat. — Galveston,  etc.,  R.  Co.  v.  ate    a    prima    facie    case    of    contributory 

Morris    (Tex.    Civ.    App.),   60   S.   W.   813,  negligence,  so  as  to  cast  on  him  the  bur- 
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§  2846.  Elbow  Resting  on  Rail  at  Side  of  Street  Car. — Where  a  pas- 
senger in  an  open  street  car  was  entirely  within  the  car,  though  his  elbow  rested 
on  a  rail  at  the  side,  his  injury  by  a  collision  with  a  passing  wagon  raised  a 
presumption  of  negligence  on  the  part  of  the  street  car  company,  and  placed 
on  it  the  burden  of  showing  contributory  negligence. '^^ 

§  2847.  Violation  of  Carrier's  Rules. — Since  negligence  on  the  part  of  a 
railroad  company  is  presumed  from  the  fact  of  an  injury  to  a  passenger,  the 
burden  is  on  the  company  to  prove  that  the  injury  occurred  through  violation  of 
its  rules  by  the  passenger ;  '^e  but  it  is  not  necessary  that  notice  of  the  rule  be 
shown  to  have  been  given  to  the  plaintiff  J'' 

Riding  in  Wrong  Place.— See  ante,  "Riding  in  Wrong  Car  or  Place  Not 
Intended   for   Passengers,"    §§  2843-2844. 

§  2848.  Resisting  Ejection.— Where  a  passenger,  on  being  ordered  to 
leave  the  car,  uses  violence  beyond  what  is  necessary  to  prevent  blows  or  pro- 
tect himself  from  excessive  force,  the  burden  is  on  him,  in  an  action  against  the 
carrier,  to  prove  that  his  illegal  acts  did  not  contribute  to  the  injury.^ « 

§  2849.  Incapacity  to  Appreciate  Danger. — In  an  action  against  a  rail- 
way company  for  injury  to  a  minor  the  burden  is  upon  plaintiff  to  show  by 
affirmative  proof  that  he  was  not  of  such  discretion  as  to  realize  the  danger  of 
placing  himself  in  a  position  where  he  was  likely  to  be  injured. ^^ 

§  2850.  Assumption  of  Risk. — In  an  action  by  a  passenger  against  a  car- 
rier for  negligent  injuries,  defendant  has  the  burden  of  proving  assumption  of 
risk.^o  An  experienced  shipper,  traveling  on  a  freight  train,  who  was  familiar 
with  the  operations  of  such  trains,  must  be  presumed  to  have  known  that  they 
do  not  always  stop  at  the  exact  point  intended,  but  must  often  be  moved  back- 
wards or  forwards  after  having  stopped,  in  order  to  reach  the  point  at  which 
the  final  stop  is  to  be  made.^i 

§  2851.  Waiver  of  Provision  in  Stock  Pass. — In  order  to  establish  a 
waiver  by  a  conductor  of  a  provision  in  a  contract  for  the  shipment  of  stock 
requiring  the  shipper  to  ride  in  the  caboose,  the  shipper  must  affirmatively  show, 
in  the  absence  of  evidence  of  express  authority  on  the  part  of  the  conductor  to 
waive  such  provision,  that  such  action  was  within  the  apparent  scope  of  the 
conductor's  authority,  and  that  the  shipper  did  not  know  or  have  reasonable 
ground  to  believe  that  the  conductor  was  exceeding  his  authority.^^ 

den    of    proving    his    freedom    therefrom.  E.   725,   30   L.   R.   A.,   N.   S.,   1046,   19  Am. 

St     Louis,    etc.,    R.    Co.    v.    Gilbreath,    87  &  Eng.  Ann.  Cas.  615. 

Ark.    572,    113    S.   W.    200.  79.    Intelligent    appreciation    of    danger. 

Injury  by  falling  berth  while  standing  —Walling  v.  Trinity,  etc.,  R.  Co.,  48  Tex. 

by    stove^In    an    action    by   a   passenger  Civ.   App.  35,   106   S.  W.   417;   Cockrell  v. 

against     a   railroad     company     for     injury  Texas,    etc.,    R.    Co.,    36    Tex.    Civ.    App. 

received   by  the   falling   of  a  berth   while  559,   82   S.   W.   529. 

she   was   away   from   her   seat   and   stand-  A  fifteen  year   old  boy  is   presumed  to 

ing  by   the   stove,   it  is  not  necessary  for  be    sufficiently     intelligent    to    appreciate 

her     to    allege     and   prove     necessity     for  the    danger    of   riding   upon    the    platform 

her   absence    from   her   seat,    contributory  of  a  railway  car;  and  the  burden  is  upon 

negligence      being    a    batter    of     defense.  him    in    an    action    for    injuries    sustained 

Northern    Pac.    R.    Co.   v.    Hess,   2   Wash.  while   so   riding   to   show   he   lacked   such 

383    28  Pac.  866.  intelligence    and    discretion.      Walling    zi, 

75  Elbow    resting    on  rail    at  side    of  Trinity,    etc.,    R.    Co.,   48    Tex.    Civ.   App. 
street  car.— Jones  v.  United   R.,   etc.,  Co.,  35,   106   S.  W..  417. 

99   Md    64    57  Atl    620  80.  Assumption  of  risk. — Citizens    bt.  K. 

76  'violation     of     carrier's      rule.— St.  Co.  v.  Jolly,  161  Ind.  80,  67  N.  E.  935. 
Joseph,    etc.,    R.    Co.    v.    Hedge,    44    Neb.  81.  Young  z'    Missouri  Pac.  R.  Co.  (Mo. 
448     62    N     W     887  App.),    84    S.    W.    175,    affirmed    m    88    b. 

77  Renaud   v.   New   York,   etc.,   R.   Co.,  W.   767,   113   Mo.  App.  636.^ 

210   Mass    553,  97   N.   E.   98,  38   L.   R.  A.,  83.   Waiver   of   provision   in   stock   pass. 

^    S     589  —Illinois    Cent.    R.    Co.    v.    Jennings,    217 

'  78  "Resisting   ejection.— Jackson   v-.    Old  Til,  140,  75  N.  E.  457,  reversing  judgment 

Colony   St.   R.   Co.,   206   Mass.   477,   92   N.  119   111.   App.   317. 
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§  2852.  Imputed  Negligence. — Death  of  Child  Due  to  Parent's  Con- 
tributory Negligence. — Even  if  the  parent's  contributory  negligence  was  a 
defense  to  an  action  for  a  child's  death  while  a  passenger  by  its  administrator, 
the  burden  of  proving  contributory  negligence  was  on  the  railroad  company.*^ 

§  2853.  Last  Clear  Chance. — An  action  by  a  passenger  against  a  carrier 
for  personal  injury  where  the  contributory  negligence  of  the  passenger  was  es- 
tablished, the  burden  of  proof  that  the  carrier  could,  by  reasonable  care,  have 
avoided  the  accident  after  discovery  of  the  peril  to  the  passenger,  is  on  the  plain- 
tiff.** 

§§  2854-2880.  Admissibility  of  Evidence— §  2854.  In  General.— In  an 

action  against  a  carrier  by  a  passenger  for  personal  injuries,  every  circumstance 
that  would  probably  affect  the  action  of  a  person  of  ordinary  caution  and  pru- 
dence when  in  the  situation  of  the  injured  person  is  admissible  in  evidence.*^ 

§  2855.  Surroundings  of  Place  of  Injury. — Evidence  as  to  the  surround- 
ings at  the  place  of  the  injury  and  injured  person's  familiarity  or  lack  of  it 
therewith  is  admissible.*^ 

§  2856.  Res  Gestae. — In  an  action  against  a  carrier  for  personal  injuries 
to  a  passenger  where  contributory  negligence  is  relied  on  as  a  defense,  the  res 
gestae  is  admissible. *'' 

Conduct  and  Exclamations  of  Other  Persons  Exposed  to  Same  Danger. 

— In  an  action  against  a  railway  company  for  personal  injuries  to  a  passenger 
when  the  prudence  of  the  person  injured  is  in  question,  evidence  of  the  conduct 
and  exclamations  of  other  persons  exposed  to  the  same  danger  is  competent,** 
to  show  what  they,  being  in  the  same  dangerous  situation,  deemed  prudent  con- 
duct. They,  having  an  equal  interest  in  protecting  themselves,  will  be  pre- 
sumed to  have  done  what  appeared  to  them  to  have  involved  the  least  hazard.*^ 
Thus,  where  in  such  action  it  appeared  that  the  plaintiff  was  injured  while  on 
the  platform  of  the  car  and  he  testified  that  he  went  upon  the  platform  to  escape 
the  consequences  of  an  accident  which  he  feared  would  result  from  the  unusual 
speed  of  the  train,  evidence  that  the  other  passengers  remained  seated  in  the 

83.  Death  of  child  due  to  parent's  con-  Falls,  etc.,  R.  Co.  v.  Hill,  34  App.  D.  C. 
tributory  negligence. — Miles  v.   St.  I.ouis,       304. 

etc.,   R.   Co.,  90  Ark.   485,  119   S.  W.  837.  86.   Surroundings   of  place   of   injury.— 

84.  Last  clear  chance.— In  an  action  Louisville,  etc.,  R.  Co.  v.  Dilburn  (Ala.), 
for   death   of  a  person  at  a  station  while       59   go    438 

he    was   crossing    the    track    in   front    of  g._    Res  '  gestae.-Mitchell   v.     Southern 

the   approachnig  train    to   get   to   a   place  p         j^     ^  « 

where    he    could    board   the    train,    caused  L    R    A    130 

by  his    being   struck    by   the    engine,    de-  '        .-,  '   ,     ' 

ceased  being  negligent,  the  burden  of  88-  Conduct  and  exclamations  of  other 
proof  was  on  plaintiff  to  show  that  the  persons  exposed  to  same  danger.— Gal- 
employees  of  the  train  discovered  his  ena,  etc.,  R.  Co.  v.  Fay,  16  111.  558,  63 
perilous  position  in  time  to  have  avoided  Am.  Dec.  323;  Ranney  v.  St.  Johnsbury, 
injury,  and  negligently  failed  to  use  etc.,  R.  Co.,  67  Vt.  594,  33  Atl.  810. 
proper  means  to  avoid  injuring  him  after  In  an  action  against  a  railroad  com- 
discovering  his  peril.  St.  Louis,  etc.,  R.  Pany  to  recover  injuries  caused  by  jump- 
Co.  V.  Watson,  97  Ark.  560,  134  S.  W.  jng  from  a  train  to  avoid  a  threatened 
949  injury  by  collision  from  the  rear,  evi- 
In  an  action  by  a  passenger  for  in-  dence  of  what  other  passengers  said  and 
juries  received  in  alighting  from  a  street  did  under  the  excitement  of  the  mo- 
car  where  the  contributory  negligence  of  ment  is  admissible  as  showing  the  situa- 
plaintiff  was  established,  the  burden  is  tion  of  plaintiff  and  that  he  acted  prud- 
on  her  of  proving  that  defendant  could,  ently  in  jumping  from  the  train.  Mobile,, 
by  reasonable  care,  have  avoided  the  ac-  etc.,  R.  Co.  v.  Ashcraft,  48  Ala.  15;  St.. 
cident  after  the  peril  to  the  passenger  Louis,  etc.,  R.  Co.  v.  Murray,  55  Ark. 
was  discovered.  Richmond  Passenger,  2*8,  18  S.  W.  50,  16  L.  R.  A.  787,  29  Am, 
etc.,  Co.  V.  Allen,  43  S.  E.  356,  101  Va.  St.  Rep.  32. 
200.  89.   Mitchell   v.    Southern   Pac.    R.     Co., 

85.  Admissibility    of    Evidence. — Great  87   Cal.  62,  35   Pac.  245,  11    L.  R.  A.   130. 
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car  and  were  not  injured,  is  admissible,  as  their  actions  were  part  of  the  res 
gestae,  and  tended  to  show  what  they  regarded  as  prudent  conduct  under  the  cir- 
cumstances.9o  And  on  an  issue  as  to  whether  plaintiff's  decedent,  killed  by 
defendant's  train  coming  in  on  a  track  between  the  station  platform  and  a  low, 
narrow,  crowded  platform,  on  which  deceased  had  just  alighted  from  another 
of  defendant's  trains,  was  negligent,  testimony  of  a  person  who  alighted  from 
the  same  train  at  the  same  time,  and  had  attempted  to  pass  over  to  the  station 
platform,  that  just  as  he  was  about  to  step  on  the  station  platform  he  became 
conscious  that  an  engine  was  near  him,  and  that  he  was  dragged  from  the  track 
onto  the  platform,  and  the  engine  just  brushed  him  as  it  passed, — this  being  the 
engine  on  the  train  by  which  deceased  was  killed, — is  admissible. ^^ 

Remarks  of  Trainmen. — In  an  action  for  negligently  killing  a  passenger 
while  attempting  to  alight  from  a  moving  train,  the  brakeman's  remark,  "Come 
on;  hurry  up!"  is  admissible  as  part  of  the  res  gestse,  and  tending  to  rebut  con- 
tributory negligence. ^2 

§  2857.  Opinion  Evidence. — The  general  rule  that  witnesses,  who  are  not 
required  to  testify  as  experts,  must  state  facts,  and  not  conclusions,  applies  in 
actions  by  passengers  against  carriers  for  personal  injuries.  Thus,  testimony 
of  a  witness  in  an  action  against  a  street-railway  company  for  damages  for  per- 
sonal injuries,  to  the  effect  that  he  did  not  think  it  was  dangerous  to  get  on 
certain  cars  by  the  front  platform,  when  they  were  running  slowly,  is  inadmissi- 
ble as  determining  a  question  within  the  exclusive  province  of  the  jury.''^ 

§  28  58.  General  Custom  or  Usage. — In  an  action  against  a  carrier  for 
personal  injuries  to  a  passenger,  a  custom  may  sometimes  be  proven  for  the 
purpose  of  showing  that  the  passenger,  under  given  circumstances,  was  not  guilty 
of  that  want  of  ordinary  care  which  the  law  terms  negligence ;  ^*  instances  are 
not  wanting  where  such  proof  has  been  admitted.  Thus,  proof  of  a  custom  of 
carrier  to  stop  train  or  car  at  the  place  where  the  injury  occurred,^^  custom  of 
passengers  at  station  in  question  to  board  "^  or  alight »'  from  moving  train  or 
street  car  "^  or  to  leave  the  trains  on  the  wrong  side  from  which  they  were  likely 

90.  Mitchell  v.  Southern  Pac.  R.  Co.,  was  admissible  that  plaintiff  and  others 
87   Cal    62    25   Pac.   245,   11   L.   R.   A.   130.       had     frequently     boarded    trains     at     the 

„,      '     "'  ,     Q,      T^lnr,chi,r„    ptr       R        f^ai^-e  station  when  in  as  rapid   motion  as 

91.  Ranney   z;.    M     Johnsbury,   etc.,     K.       ^^^  ^^^.^  ^^  ^,^^  ^.^^  ^^^^^^  consideration, 

Co.,  67  Vt.  d94,  32  Ath   810.  ^^  tending  to  show  whether  plaintiff  was 

92.  Remarks  of  trainmen.— Waller  v.  ^^[^g  ^he  decree  of  caution  and  prudence 
Hannibal,   etc.,   R.   Co.,   83   Mo.   608.  required   of  hira.      Malone  v.   Texas,   etc., 

93.  Little  Rock  Tract.,  etc.,  Co.  v.  Nel-  r.  Co.,  49  Tex.  Civ  App.  398,  109  S.  W. 
son,   66  Ark.   494,   52   S.  W.   7.  430. 

94  General  custom,  or  usage.— Chicago,  97.  Tn  an  action  against  a  street  rail- 
^tr  '  R  Co  w  Carpenter,  56  Fed.  451,  5  road  company  by  a  passenger  to  recover 
C    C    A    551     '  damages   for   injuries   received   in  stepping 

95  Custom  to  stop  car  at  place  of  in-  off  a  car  from  its  side  opposite  a  station 
iurv— In  an  action  for  injuries  to  a  platform,  evidence  is  admissible  as  bear- 
street  car  passenger  while  attempting  to  ing  upon  plaintiff  s  contributory  negli- 
board  a  car  evidence  of  a  custom  to  stop  gence  of  a  custom  of  passengers  to  get 
cars  a?  the  place  where  the  injury  oc-  off  cars  from  that  side  at  such  station,  al- 
•cued  is  relevant  to  support  the  passen-  though  it  was  unknown  to  plaintiff, 
ger's  claim  that  the  car  stopped  at  the  Great  Falls,  etc.,  R.  Co.  v.  Hdl,  34  App. 
time  of  the  accident.  Norfolk,  etc.,  Ter-  D.  L.  304.  ,  •  ■  ■ 
time  oi  tne  acciu  tl5  C  C  A  183,  98.  In  an  action  for  personal  injuries, 
fol"  W  ^9^1  it  is   competent   for  the  plaintiff  to   show 

96  Custom  of  passengers  as  to  board-  that  it  was  customary,  at  the  crossing 
ineand  iughttog  from  cars.-Where  where  he  was  injured  for  people  to 
i^fintlff  alleged  thft  after  he  had  secured  board  the  street  cars  while  in  motion  as 
?  firm  footin-  on  the  steps  of  defendant's  bearing  on  the  question  as  to  whether 
car  Ts  a  pa^ssenger  one  oi  defendant's  he  was  in  the  exercise  oi  orAmzry  care 
car  as  a  Pa==^"S"  "•'  ,  violently  for  his  personal  safety.  South  Chicago 
IZlTlll  doof  f  Thi%es'ttle,"theTel^  City  .  R  'co.  ..  Dufresne,  10.  111.  App. 
Wking  plaintiff  from  the  train,  cans-  493  judgment  affirmed  m  65  N.  E.  1075, 
ing    the  injury    complained    of,    evidence  300  111.  456. 
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to  go  upon  a  dangerous  platform  not  intended  for  such  use ;  ^^  a  custom  of  the 
carrier  to  transport  its  stock  passengers  on  top  of  its  trains,^  a  custom  of  stock- 
men as  to  going  on  ^  or  to  walk  on  top  of  freight  trains,^  a  custom  requiring 
passengers  having  baggage  put  on  at  stations,  where  there  was  no  agents,  to 
go  to  the  baggage  car  to  arrange  about  their  baggage  after  boarding  the  train,* 
the  rigid  rules  as  to  proving  the  existence  of  general  customs  not  being  appli- 
cable to  the  situations,  have  been  admitted  in  actions  by  passengers  against  car- 
riers for  personal  injuries. 

Custom  to  Cross  from  One  Car  to  Another. — In  a  suit  against  a  carrier 
for  an  injury  to  a  passenger  from  being  precipitated  from  a  moving  train  while 
crossing  from  one  coach  to  another,  testimony  of  a  known  usage  or  custom  of 
passengers  to  cross  is  competent  evidence,  not  to  justify  or  excuse  the  passen- 
ger from  attempting  to  cross  when  it  would  be  an  obviously  hazardous  act,  but 
as  illustrating  the  character  and  nattire  of  the  act  as  Jpearing  on  the  passenger's 
alleged  contributory  negligence  in  crossing.^ 


99.  Alighting  from  wrong  side  of  train. 

— ^Where  plaintiff,  leaving  defendant's 
railroad  train,  and  going  onto  a  platform 
of  insufficient  width,  provided  by  the 
company,  was  caught  between  two  trains 
passing  on  the  nearest  tracks  on  either 
side  of  such  platform  at  a  high  rate  of 
speed,  and  injured  thereby,  evidence  to 
show  that  theretofore  passengers  had 
been  accustomed  to  leave  the  trains  on 
that  side  is  admissible  as  bearing  on  the 
question  of  contributory  negligence.  Ill- 
inois Cent.  R.  Co.  v.  Davidson,  76  Fed. 
517,  22  C.  C.  A.  306,  certioari  denied  in 
17  S.  Ct.  994,  166  U.  S.  719,  41  L.  Ed. 
1186. 

1.  Where  plaintiff's  husband,  a  stock- 
man, while  riding  on  top  of  defendant's 
train,  was  thrown  therefrom  and  killed 
by  the  sudden  jar  caused  by  the  locomo- 
tive removing  the  slack  of  the  train,  held 
that,  in  order  to  rebut  contributory  neg- 
ligence, plaintiff  might  show  that  it  was 
the  custom  of  the  company  to  transport 
its  stock  passengers  on  top  of  its  train. 
Tibby  V.  Missouri  Pac.  R.  Co.,  82  Mo. 
292. 

2.  Evidence  of  what  was  customary 
among  stockmen  as  to  going  on  the  tops 
of  cars  was  admissible,  as  tending  to 
prove  that  deceased,  who  was  killed  by 
an  overhanging  snowshed,  was  simply 
in  discharge  of  his  duty,  as  indicated 
by  a  usage  among  stockmen  known  by 
railroad  men,  and  not  guilty  of  contrib- 
utory negligence.  Nelson  v.  Southern 
Pac.    Co.,    55   Pac.    364,    18   Utah   244. 

3.  Plaintiff,  who  was  in  charge  of 
stock  on  a  freight  train,  went  forward 
while  the  train  had  stopped  to  examine 
his  stock.  The  train  started  suddenly, 
and,  finding  that  from  its  speed  he  could 
not  board  the  caboose  from  the  ground, 
he  got  upon  the  top  of  the  train  to  walk 
back  to  the  caboose,  as  it  was  customary 
for  cattle  men  to  do  under  the  circum- 
stances. He  did  not  look  towards  the 
front  of  the  train,  and  was  struck  by  a 
bridge.  Held,  that  evidence  was  admis- 
sible that  it  was  customary  for  cattle 
men,  under  such  circumstances,  to  walk 
on  the  top  of  the  cars,  and  that  the  rail- 


road company  was  aware  of  such  cus- 
tom, and  acquiesced  in  it.  Chicago,  etc., 
R.  Co.  V.  Carpenter,  ..56  Fed.  451,  5  C. 
C.  A.  531. 

4.  In  an  action  for  injuries  to  a  passen- 
ger who  boarded  a  train  at  a  station 
where  there  ws  no  depot  or  agent,  and 
was  injured  in  closing  the  door  of  the 
baggage  car,  whither  he  had  gone  to 
make  arrangements  as  to  his  baggage, 
testimony  as  to  the  custom  and  require- 
ment of  the  railroad  company  that  pas- 
sengers having  baggage  put  on  at  stations 
where  there  were  no  agents  were  re- 
quired to  go  to  the  baggage  coach  to 
arrange  about  their  baggage  after  board- 
ing the  train,  and  that  the  conductor 
had  told  witnesses  to  go  to  the  baggage 
coach  for '  that  purpose,  was  admissible, 
the  rigid  rules  as  to  proving  the  exis- 
tence of  general  customs  not  being  ap- 
plicable to  the  situation.  Creason  ?'.  St. 
Louis,  etc.,  R.  Co.  (Mo.  App.),  130  S.  W. 
445. 

5.  Custom  to  cross  from  one  car  to  an- 
other.— Auld  V.  Southern  R.  Co.,  136  Ga. 
266,   71    S.   E.   426,   37   L.    R.   A.,    N.    S.,   518. 

On  a  cold  night  plaintiff  was  a  pas- 
senger on  defendant's  train.  The  car  he 
was  in  was  not  properly  heated.  While 
it  was  in  rapid  motion,  he  attempted 
to  pass  from  such  car  to  one  in 
front;  and  when  on  the  platform  he 
slipped,  and  fell  to  the  ground.  Held,, 
that  it  was  harmless  error  to  exclude 
evidence  that  it  was  customary  for  pass- 
engers to  pass  over  the  platforms  of  the 
cars  in  going  from  one  coach  to  the 
other,  and  that  they  habitually  did  so, 
where  there  was  no  contest  on  such 
point,  and  the  court  charged  that  plain- 
tiff had  the  right  to  pass  from  one  coach 
to  another  in  quest  of  a  warmer  one, 
and  that  it  was  not  an  act  in  itself  that 
showed  negligence,  but  the  conditions 
and  circumstances  that  surrounded  the 
act  in  itself  that  showed  negligence,  but 
the  conditions  and  circumstances  that 
surrounded  the  act  would  indicate  its 
its  character.  Sickles  v.  Missouri,  etc., 
R.  Co.,  13  Tex.  Civ.  App.  434,  35  S.  W. 
493. 
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Use  of  Running  Board  to  Go  from  One  Part  of  Car  to  Another. — 

Where  plaintiff  was  injured  while  passing  along  the  running  board  of  a  street 
car  used  to  permit  ingress  and  egress  of  passengers,  evidence  that  the  usual  and 
ordinary  use  of  the  board  was  for  passengers  to  go  from  one  part  of  the  car  to 
another  was  admissible,  since  defendant's  knowledge  of  the  use  of  the  board 
became  material  in  determining  the  question  of  plaintiff's  contributory  negli- 
gence." 

Custom  to  Ride  on  Running  Board  of  Street  Car. — In  an  action  for 
personal  injuries  inflicted  while  riding  on  the  running  board  of  a  street  car,  it 
is  proper  to  admit  evidence  tending  to  show  that  it  was  the  custom  for  people  to 
ride  on  the  running  board  of  the  street  car  toward  the  sidewalk,  and  that  the 
other  running  board  was  turned  up,  so  that  no  one  could  stand  on  it.^ 

Usage  Tending  to  Show  Negligence  of  Passenger. — Evidence  of  a 
usage  of  a  railroad  company  known  to  the  injured  passenger  is  admissible  as 
bearing  on  the  question  whether  he  exercised  due  care  for  his  own  safety ;  as, 
for  instance,  where  an  engineer  of  defendant's  train,  on  which  plaintiff"  was  a 
passenger,  stopped  his  train,  just  after  entering  a  station,  to  allow  another  train, 
discharging  passengers,  to  move  out,  and  then  moved  forward  to  the  part  of  the 
station  in  which  passengers  were  regularly  discharged,  and  the  plaintiff,  who 
was  accustomed  to  travel  on  the  road,  started  to  alight  during  the  first  stop,  and 
was  injured  by  the  starting  of  the  train  without  any  warning;  evidence  of  the 
usage  of  the  road  that  one  train  should  not  enter  a  station  while  another  was 
delivering  passengers  was  competent  on  the  questions  whether  the  train  was 
properly  managed,  and  whether  plaintiff,  if  she  knew  of  such  usage,  used  due 
care  in  alighting.®  Evidence  that  the  injured  passenger  had  frequently  used 
that  part  of  railroad  is  evidence  from  which  the  jury  may  find  that  she  knew  of 
the  usage.    Hence,  the  evidence  of  the  usage  was  rightly  admitted.^ 

§  2859.  Habits  or  Customs  of  Injured  Passenger. — The  custom  or 
habit  of  a  passenger  injured  in  boarding  ^^  or  departing  ii  from  cars  on  other 
occasions,  either  before  or  after  the  injury,  is  not  admissible  for  the  purpose  of 
illustrating  his  conduct  at  the  time  of  the  injury. ^^  But  when  the  point  of  fact 
to  be  determined  is  whether  or  not  the  passenger  did  a  certain  thing,  or  did  it  in 
a  particular  way,  where  the  direct  testimony  as  to  the  fact  is  conflicting,  evi- 
dence is  admissible  to  show  that  he  was  in  the  habit  of  doing  the  thing  in  ques- 
tion, or  accustomed  to  do  it  in  a  particular  way.  Thus,  in  an  action  to  recover 
for  injuries  received  in  alighting  from  a  train,  where  it  was  in  dispute  whether 
plaintiff  carelessly  jumped  from  the  train  while  it  was  in  motion,  the  defendant 
carrier  may  show  that,  during  the  year  preceding  the  accident,  plaintiff  had 
frequently  traveled  over  the  same  route,  had  frequently  jumped  off  the  cars 
while  in  motion,  and  had  been  warned  of  the  danger  of  doing  so.^^ 

6.  Use  of  running  board  to  go  from  was  in  the  habit  of  jumping  on  cars  while 
one  part  of  car  to  another. — Citizens'  St.  in  motion  is  inadmissible.  Eppendorf  v^ 
R.  Co.  V.  Hoffbauer,  23  Ind.  App.  614,56  Brooklyn,  etc.,  R.  Co.,  69  N.  Y.  195,  35 
N.   E.   54.                                     _  Am.  Rep.  171. 

7.  Custom  to  ride  on  running  board  of  H.  Atlanta  Consol.  St.  R.  Co.  v.  Bates, 
street   car.— Chicago   Union   Tract.   Co.  v.  103   Ga.  333,   30  S.   E.  41. 

Kallberg,  107   111.  App.  90.  Where,    in    an    action    for   injuries    to    a 

8.  Floytrup  v.  Boston,  etc.,  Railroad,  street  car  passenger,  defendant  claimed 
163  Mass.  152,  39  'N.  E.  797.  that    she    attempted    to    get    on    the    car 

9.  Floytrup  v.  Boston,  etc.,  Railroad,  while  in  motion,  evidence  that  plaintiff 
163  Mass.  153,  39  'N.  E.  797;  O'Neill  v.  had  been  frequently  seen  to  get  off  and 
Lynn,  etc.,  R.  Co.,  155  Mass.  371,  39  N.  E.  on  street  cars  while  in  motion  was  inad- 
630.  missible.      Lexington    R.    Co.    v.    Herring, 

10.  Habits  or  customs  of  injured  pas-  96  S.  W.  558,  39  Ky.  L.  Rep.  794,  rehear- 
senger. — Where,  in  an  action  against  a  ing  denied  in  97  S.  W.  1137,  30  Ky.  L. 
street    railway   company   by    a    passenger       Rep.   269. 

for  personal   injuries,  the   defense   is   that  12.    Atlanta  Consol.  St.  R.  Co.  v.  Bates, 

plaintifif  waS  guilty  of  contributory  negli-  103   Ga.   333,  30   S.   E.  41. 

gence  in  attempting  to  get  upon  the  car  13.    Craven  v.   Central   Pac.   R.   Co.,   72 

while    in    motion,    evidence    that    plaintifif  Cal.   345,   13   Pac.   878. 
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§  2860.  Character  for  Negligence  or  Prudence. — Evidence  is  not  ad- 
missible that  deceased  was  usually  careful  in  getting  on  and  off  steam  and 
street  cars,  where  the  only  issue  involved  was  whether  the  attempt  of  deceased 
to  alight  from  defendant's  railroad  train  while  it  was  moving  was  an  act  done  in 
the  exercise  of  due  care.^* 

§  2861.  Previous  Experience  in  Traveling  on  Trains  or  Cars. — Evi- 
dence that  the  injured  passenger  had  no  previous  experience  in  traveling  on  a 
train  or  in  an  electric  car,  is  admissible,  not  for  the  purpose  of  affecting  the 
measure  of  the  carrier's  diligence,  but  to  enable  the  jury  in  looking  at  the  facts 
and  circumstances  to  classify  the  particular  passenger,  not  alone  by  his  age,  but 
also  by  his  experience,  or  the  want  of  it,  in  handling  himself,  as  a  passenger  on 
trains  or  electric  cars.  Famiharity  with  these  modes  of  transportation  will 
qualify  him  to  see  and  appreciate  danger  which  he  would  not  be  likely  to  ob- 
serve if  he  was  wholly  without  experience.  With  experience  he  might  be 
charged  with  fault ;  without  it,  with  none.  Thus,  the  fact  that  a  passenger  had 
never  before  ridden  upon  an  electric  car  is  admissible  in  evidence,  in  an  action 
against  the  company,  to  show  the  cause  of  his  failure  to  alight  from  the  car  in 
safety. 15 

§  2862.  Injuries  to  Other  Passengers. — In  an  action  for  injury  from 
being  thrown  from  a  car  by  its  coming  to  a  sudden  stop,  by  reason  of  a  de- 
fective switch,  while  being  run  at  a  high  rate  of  speed,  evidence  that  other  per- 
sons than  plaintiff  were  thrown  from  the  car  and  injured  is  admissible  to  over- 
come the  claim  of  defendant  that  plaintiff's  injuries  were  caused  by  his  negli- 
gence in  jumping  from  the  car  when  in  motion. ^^ 

§  2863.  Rules  of  Carrier  and  Violation  Thereof. — Proof  by  Parol. — 

The  rule  of  a  railroad  that  no  passenger  shall  stand  on  the  platform  while  the 
cars  are  in  motion  may  be  shown  by  parol  in  an  action  for  injuries  received 
while  violating  such  rule.^'^ 

As  to  Existence  and  Notice  of  Rules  of  Carrier. — In  an  action  against 
a  common  carrier  for  personal  injuries  received  by  a  passenger,  rules  of  the  de- 
fendant for  the  conduct  of  its  employees,  and  notices  placed  in  the  cars  making 
reasonable  regulations  for  the  safety  of  its  passengers,  are  admissible  in  evi- 
dence where  the  defendant  seeks  to  justify  the  conduct  of  its  servant  without 
showing  to  what  extent  either  the  rule  or  the  notice  was  known  to  the  plaintiff. 
It  is  only  when  it  has  attempted  to  charge  a  person  with  a  liability  created  by  a 
rule  or  notice  that  it  is  necessary  to  bring  knowledge  of  it  to  him.  But  the  fact 
that  the  plaintiff  had  ridden  upon  the  defendant  carrier's  car  is  some  evidence 
that  he  had  knowledge  of  the  notice. i*  In  an  action  against  a  horse-car  com- 
pany for  personal  injuries  received  by  a  passenger  while  attempting  to  get  upon 
the  front  platform  of  a  car,  where  there  is  evidence  tending  to  show  that  he  was 
intoxicated  at  the  time,  a  rule  of  the  company  directing  its  drivers  to  exclude 
intoxicated  persons  from  the  front  platform  under  all  circumstances,  and  a 
placard  posted  in  the  car,  notifying  all  persons  that  they  are  forbidden  to  be  on 
the  front  platform  of  the  car,  and  that  the  company  will  not  be  responsible  for 
their  safety  there,  are  admissible  in  evidence,  even  though  it  is  not  shown  that 
the  plaintiff  had  any  knowledge  of  them.i^ 

14.  Character  for  negligence  or  pru-  17.  Proof  by  parol. — Yonge  v.  Kinney, 
dence. — Eaton   v.    Boston,    etc.,    Railroad,       28  Ga.  111. 

67  N.  H.  423,  40  Atl.  113.  18.    As  to  existence  and  notice  of  rules 

15.  Previous  experience  in  travelling  on  of  carrier. — O'Neill  v.  Lynn,  etc.,  R.  Co., 
trains  or  cars. — Augusta  R.  Co.  v.  Glover,       155   Mass.  371,  39   N.  E.  630. 

93  Ga.  133,  18  S.  E.  406.  19.     O'Neill   v.    Eynn,    etc.,    R.    Co.,    155 

16.  Injuries   to   other   passengers. — Fo-       Mass.   371,  29   N.   E.  630. 
gel  V.  San  Francisco,  etc.,  R.  Co.,  110  Cal. 

xvii,   43   Pac.   565. 
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Evidence  That  Existence  of  Rule  Unknown  and  Not  Enforced.— In  an 

action  by  a  passenger  against  a  railroad  company  for  injuries  froni  a  collision 
while  the  passenger  was  riding  in  the  cupola  of  a  freight  train  in  violation  of  a 
rule  of  the  company,  evidence  was  admissible  to  show  that  no  rule  prohibiting 
passengers  from  riding  in  the  cupola  was  known  to  the  public  generally,  and 
that  no  such  rule  was  enforced,  but  that  the  public  generally  occupied  the 
cupolas  in  freight  train  cabooses  at  will,  with  the  knowledge  of  trainmen  and 
conductors.  2'' 

Violation  of  Rules  against  Riding  on  Platform. — Evidence  that  dece- 
dent, a  passenger,  was  in  the  habit  of  riding  on  the  platform  of  the  car  with 
knowledge  that  so  riding  was  contrary  to  the  carrier's  rules  and  was  on  the  plat- 
form at  the  time  of  the  accident,  which  resulted  from  the  carrier's  negligence, 
was  not  admissible  on  the  degree  of  culpability  of  decedent,  since  it  had  no 
bearing  as  to  any  physical  circumstance  to  which  the  accident  was  in  any  part 
due,  nor  upon  the  degree  of  care  due  from  the  defendant. ^^ 

As  to  Putting  Head  or  Arms  Out  of  Car. — Where  the  plaintiff,  in  an  ac- 
tion against  a  railway  company  for  injuries,  while  traveling  in  a  railroad  car, 
permitted  his  hand  to  extend  outside  of  the  window,  whereby  his  arm  was 
broken  in  passing  a  bridge,  the  defendants  might  introduce  evidence  that  printed 
notices  were  put  up  in  the  cars,  warning  passengers  not  to  put  their  arms  or 
heads  out  of  the  windows,  and  that  their  agent  had  warned  a  passenger  sitting 
near  the  plaintiff,  and  within  hearing,  of  the  danger  of  doing  so.^^ 

Custom  to  Disregard  Rule  against  Passengers  Riding  on  Freight 
Trains. — It  being  alleged  by  plaintiff  that  the  rule  of  defendant  forbidding 
the  carrying  of  passengers  on  its  freight  trains  was  habitually  violated,  and  the 
evidence  showing  that  the  rule  was  promulgated  several  years  before  plaintiff's 
husband  was  killed  while  riding  on  a  freight  train,  evidence  of  persons  having 
so  ridden  at  times  varying  from  six  months  to  three  years  previous  to  the  acci- 
dent is  admissible. 23  But  it  was  error  to  admit  testimony  of  the  custom  of  car- 
rying passengers  on  such  trains  after  the  road  was  placed  in  charge  of  a  re- 
ceiver, since  the  company  could  not  be  held  responsible  for  what  the  receiver 
may  have  permitted. ^^ 

§  2864.  Ordinances. — In  an  action  against  a  street  railway  for  injuries 
to  a  passenger  caused  by  an  electric  shock  which  threw  him  from  the  car  while 
he  was  preparing  to  disembark,  the  car  being  within  a  few  feet  of  the  crossing 
at  which  he  expected  to  leave,  and  moving  slowly,  evidence  of  a  city  ordinance 
making  it  an  offense  for  a  passenger  to  jump  off  a  moving  street  car  is  admissi- 
ble.25 

§§  2865-2872.  Evidence  as  to  Specific  Acts  of  Negligence— §  2865. 
Acts  Unconnected  with  Injury. — Evidence  that  plaintiff  was  seen  to  swing 

20.    Evidence  that  existence  of  rule  un-  a  street  car,   and  he  claimed  that  he  got 

known  and  not  enforced. — Reed  v.  Yazoo,  off  on  the  demand  of  the  motorman,  who 

etc.,   R.  Co.,  94  Miss.  639,  47   So.  670.  testified   that   plaintiff  and   others   entered 

2i.    Violation  of  rules  against  riding  on  the  car  without  his  permission,  and  that, 

platform. — Jones   v.   Boston,    etc.,    R.    Co.,  on    his    stating   to    them   that    they   must 

205  Mass.  108,  90  N.  E.  1152.  ride   inside   the    car   or   get    oft',     plaintiff 

22.  As  to  putting  head  or  arms  out  of  jum.ped  from  the  car,  and  was  injured,  as 
car. — Laing  v.  Colder,  8  Pa.  479,  49  Am.  it  was  slowing  up,  evidence  of  a  city  or- 
Dec.  533.  dinance  making  it  a  misdemeanor  for  any 

23.  Custom  to  disregard  rule  against  person  other  than  an  employee  or  officer 
passengers  riding  on  freight  trains. — San  of  the  railroad  company  to  jump  from  a 
Antonio,  etc.,  R.  Co.  v.  Lynch  (Tex.  Civ.  street  car  while  in  motion  was  admissible 
App.),  55  S.  W.  517.  on    the    issue    of    plaintiff's      contributory 

24.  San  Antonio,  etc.,  R.  Co.  v.  Lynch  negligence.  Judgment  (Tex.  Civ.  App.), 
(Tex.  Civ.  App.),  55  S.  W.  517.  79    S.   W.    320,    reversed   in    Dension,    etc., 

25.  Ordinances. — Where  plaintiff,  a  R.  Co.  v.  Carter,  82  S.  W.  782,  98  Tex. 
minor,   was   injured   while   alighting   from       196,   107  Am.   St.   Rep.   626. 
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from  the  car  and  tap  on  the  window  a  short  time  before  being  thrown  off  the 
step  is  properly  excluded,  where  the  uncontradicted  evidence  showed  that  when 
thrown  off  he  was  not  doing  anything  which  could  have  contributed  to  the  ac- 
cident.^^ 

§  2866.  Drunkenness. — In  an  action  for  injuries  to  a  passenger,  his  con- 
dition of  sobriety  or  drunkenness  at  the  time  of  the  alleged  injury  is  a  legitimate 
inquiry,  but  ^''  the  fact  of  intoxication  can  not  be  proved  by  hearsay  or  declara- 
tions of  third  persons,^^  and  evidence  of  prior  or  habitual  acts  of  drunkenness 
is  inadmissible,  on  the  question  of  his  sobriety  at  the  time  of  the  alleged  in- 
jury.29 

§  2867.  Boarding  Moving  Train. — In  an  action  by  a  passenger  against 
a  railroad  company,  for  injuries  alleged  to  have  be^  caused  by  defendant's  neg- 
ligence in  starting  the  train  while  plaintiff  was  getting  upon  it  without  giving 
him  sufficient  time  for  that  purpose,  where  the  answer  alleges  that  plaintiff  was 
negligent  in  getting  upon  the  train  when  he  did,  evidence  as  to  defendant's  neg- 
ligence in  other  respects  than  that  alleged,  and  not  tending  directly  to  produce 
the  injuries,  is  admissible  if  it  tended  to  show  that  it  was  not  negligent,  under 
the  circumstances,  for  plaintiff  to  board  the  train  at  the  time  and  in  the  manner 
proved.2^  Thus,  evidence  that  some  officer  or  employee  of  the  railway,  having 
apparent  authority,  directed  the  passengers  waiting  at  the  station  "to  go  to  the 
hind  cars  and  get  aboard;"  evidence  that  the  car  doors  were  locked  until  just 
before   starting  ;3i   and  that  the  passenger   had   repeatedly   seen   the   gateman 


26.  Acts  unconnected  with  injury.^ 
South  Covington,  etc.,  R.  Co.  v.  Hardy, 
153  Ky.  374,  153  S.  W.  474,  44  L.  R.  A., 
N.   S.,   32. 

27.  Drunkenness.— Houston,  etc.,  R.  Co. 
V.  Waller,  56  Tex.  331,  8  Am.  &  Eng.  R. 
Cas.  431;  Southwestern  R.  Co.  v.  Hanker- 
son,  61  Ga.  114;  Herring  v.  Wilmington, 
etc.,  R.  Co.,  33  N.  C.  402,  51  Am.  Rep.  395; 
Cleveland,  etc.,  R.  Co.  v.  Sutherland,  19 
O.  St.  151;  Alger  v.  Lowell  (Mass.),  3 
Allen  402;  Cramer  v.  Burlington,  42  Iowa 
315;  Thorp  v.  Brookfield,  36  Conn.  320; 
Detchett  v.  Spuyten  Duyvil,  etc.,  R.  Co., 
5  Hun  (N.  Y.),  165;  Galveston,  etc.,  R. 
Co.  V.  Davis,  92  Tex.  372,  48  S.  W.  570; 
Gulf,  etc.,  R.  Co.  V.  Evansich,  61  Tex.  3; 
Gulf,  etc.,  R.  Co.  V.  Rowland,  82  Tex.  166, 
18  S.  W.  96. 

In  Wynn  v.  Allard  (Pa.),  5  Watts  &  S. 
524,  the  court  said:  "The  evidence  of  in- 
toxication ought  to  have  been  received; 
not  because  the  legal  consequences  of  a 
drunken  man's  acts  are  different  from 
those  of  a  sober  man's  acts,  but  because 
where  the  evidence  of  negligence  is 
nearly  balanced,  the  fact  of  drunkenness 
might  turn  the  scale,  inasmuch  as  a  man 
partially  bereft  of  his  faculties  would  be 
less  observant  than  if  he  were  sober,  and 
less  regardful  of  the  safety  of  others." 

An  action  by  passenger  against  a  street 
railroad  company  was  defended  on  the 
ground  that  plaintiff  received  her  injuries 
while  intoxicated,  and  on  account  thereof. 
It  appeared  that  she  was  arraigned  in 
court  the  next  morning  on  the  charge  of 
intoxication,  and  the  record  showed  a 
plea  of  guilty.  She  denied  having  pleaded 
guilty.     The  officer  who   escorted   her  to 


the  court  testified  that  she  asked  him  to 
plead  for  her,  which  he  did;  but  he  was 
not  permitted  to  testify  as  to  the  plea 
he  made,  nor  to  admissions  made  to  him 
by  plaintiff  as  to  her  condition  the  night 
before.  Held,  that  the  exclusion  of  the 
officer's  testimony  was  error.  Link  v. 
Brooklyn  Heights  R.  Co.,  73  N.  Y.  S.  75, 
64  App.  Div.  406. 

28.  Hearsay  evidence  of  drunkenness 
not  admissible. — In  Lake  Erie,  etc.,  R.  Co. 
V.  Zoffinger,  107  111.  199,  15  Am.  &  Eng. 
R.  Cas.  371,  the  plaintiff  had  been  struck 
by  a  moving  train  at  a  street  crossing,  the 
defence  was  that  plaintiff  was  intoxi- 
cated, and  the  railroad  company  offered 
to  prove  that  just  before  the  accident,  the 
plaintiff,  in  a  saloon,  called  for  a  drink  of 
liquor,  and  the  barkeeper  told  him  he  had 
enough;  the  court  rejected  the  offer. 
Held,  that  the  evidence  was  properly  re- 
fused, as  the  fact  of  plaintiff's  intoxication 
could  not  be  proved  by  the  declaration 
of  a  third  person. 

29.  Mason  v.  Missouri,  etc.,  R.  Co. 
(Tex.   Civ.   App.),   151   S.  W.   350. 

30.  Boarding  moving  train. — Curtis  v. 
Detroit,  etc.,  R.   Co.,  37  Wis.  158. 

31.  Where  a  passenger  was  injured 
while  attempting  to  enter  a  railway  train 
after  a  signal  had  been  given  to  start  it, 
evidence  that  the  car  doors  were  locked 
until  just  before  starting  was  admissible 
as  bearing  on  the  question  of  due  care  on 
the  part  of  the  passenger  in  not  attempt- 
ing to  enter  the  train  sooner,  and  also  on 
defendant's  negligence  in  not  having  the 
doors  opened  sooner.  Dawson  v.  Boston, 
etc.,  R.  Co.,  156  Mass.  137,  30  N.  E.  466. 
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close  the  platform  gates  with  which  the  train  was  equipped,  before  leaving  the 
station,32  is  admissible  in  such  actions. 

§  2868.  Standing:  in  Train.— Notification  to  Passenger  as  to  Nature 
of  Road  and  •  Character  of  Train. — In  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  caused  by  being  thrown  down  by  a  violent  jolt  in 
switching  while  plaintiff  was  standing  or  walking  in  the  aisle,  evidence  that 
plaintiff  had  been  told  that  the  train  was  composed  of  both  freight  and  passen- 
ger cars,  and  that  the  road  was  rough,  so  that  it  was  dangerous  to  walk  in  the 
aisle,  was  improperly  excluded.^  ^ 

§  2869.  Riding  on  Platform.— Violation  of  Rule  against  Riding  on 
Platform.— See  ante,  "Rules  of  Carrier  and  Violation  Thereof,"   §  2863. 

§  2870.  Riding  on  Running  Board. — In  an  action  for  wrongful  death  of 
one  killed  by  being  struck  by  a  trolley  pole  while  riding  on  the  running  board  of 
an  open  car,  defendant  claiming  that  before  deceased  was  struck  he  had  ridden 
for  some  distance,  and  was  chargeable  with  knowledge  of  the  proximity  of  the 
pole  that  struck  him,  it  was  proper  to  show  that  the  poles  passed  prior  to  the 
accident  were  placed  at  a  safe  distance.^* 

Custom. — See  ante,  "General  Custom  or  Usage,"   §  2858. 

Construction  of  Cars. — See  post,  "Construction  and  Equipment  of  Cars," 
§  2877. 

§  2871.  Putting  Heads  or  Arms  Out  of  Car. — Violation  of  Rule  against 
Putting  Head  and  Arms  Out  of  Car. — See  ante,  "Rules  of  Carrier  and  Vio- 
lation Thereof,"  §  2863. 

§  2872.  Alighting  from  Moving  Train  or  Car. — In  an  action  against 
a  carrier  for  injuries  to  a  passenger  in  alighting  from  a  moving  train  or  car, 
evidence  showing  his  reasons  for  so  doing ;  ^^  evidence  of  the  acts  and  conduct 
of  the  injured  passengers  in  alighting;  ^^  evidence  that  other  persons  jumped  off 
the  same  train  at  the  same  time ;  s"?  evidence  of  a  custom  to  alight  from  moving 

38.  Custom  to  close  platform  gates  be-  Co.  v.     Satterwhite,  47  S.  W.  41,  19  Tex. 

fore  train  left. — Where   a   passenger   was  Civ.  App.  170. 

injured  in  attempting  to  board  a  moving  Alighting  from  train  to  avoid  arrest — 
train,  which  was  equipped  with  gates  Knowledge  of  warrant. — Where,  in  an  ac- 
leading  to  the  platform,  which  were  to  be  tion  for  injuries  to  a  passenger  while  in 
closed  while  the  train  was  in  motion,  evi-  the  act  of  alighting  from  defendant's 
dence  that  the  passenger  had  repeatedly  train,  there  was  no  proof  that  she  had 
seen  the  gateman  close  the  gates  before  knowledge  of  the  existence  of  a  warrant 
leaving  stations  is  admissible,  with  evi-  for  her  arrest,  evidence  that  a  deputy  mar- 
denes  that  the  gates  were  opened  when  shal  held  a  warrant  for  plaintiff  was 
he  attempted  to  get  on,  as  bearing  on  the  inadmissible  as  bearing  on  defendant's 
character  of  his  attempt  to  enter  the  train.  contention  that  plaintiff  undertook  to  get 
Judgment  (Tex.  Civ.  App.),  57  S.  W.  291,  off  the  train  before  it  reached  the  station 
reversed  in  Mills  v.  Missouri,  etc.,  R.  Co.,  to  avoid  arrest.  St.  Louis,  etc.,  R.  Co.  v. 
59  S.  W.  874,  94  Tex.  342,  55  L.  R.  A.  Smith,  79  S.  W.  340,  34  Tex.  Civ.  App. 
497.  613. 

33.  Notification  to  passenger  as  to  na-  36.  Acts  and  conduct  in  alighting. — 
ture  of  road  and  character  of  train. —  Evidence  that  a  passenger  injured  while 
Yazoo,  etc.,  R.  Co.  v.  Humphrey,  83  Miss.  getting  off  a  street  car  while  in  slow  mo- 
731,  36   So.   154.  tion   hesitated  before   starting  to   get   off, 

34.  Riding  on  running  board. — Hesse  and  that  he  failed  to  hold  to  the  railings 
V.  Meriden,  etc.,  Tramway  Co.,  75  Conn.  of  the  car,  is  admissible  in  an  action 
571,  54  Atl.  399.  against  the  company  on  the  issue  of  plain- 

35.  Alighting  from  moving  train  or  car.  tiff's  contributory  negligence.  Root  v. 
—Where  plaintiff  was  charged  with  con-.  Des  Momes  City  R.  Co.,  83  N.  W.  904, 
tributory  negligence   in   alighting  from   a  113  Iowa  675. 

train    in    motion,    his    testimony    that    he  37.    Fact  that  other  persons  jumped  off 

thought  it  safe  to  attempt  it,  and  that  the  train. — It    was    not    error    to    admit    evi- 

platform     was  _  lighted     and     the     place  dence    that    other    persons    who    had    at- 

smooth,  is  admissible  as  showing  his  rea-  tended    ladies    on    the    train    jumped    off 

sons  for  so  doing.     International,  etc.,  R.  just  before  and  in  the  presence  of  plain- 
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cars  at  the  station  in  question ;  ^^  evidence  of  an  ordinance  forbidding  anyone 
except  employees  or  officers  of  the  carrier  to  jump  from  a  moving  street  car ;  ^^ 
and  evidence  that  he  knew  that  he  could  not  recover  if  he  got  off  the  car  while 
it  was  in  motion,**'  is  admissible. 

§§  2873-2880.  Evidence  Disproving  or  Excusing  Contributory  Neg- 
ligence— §  2873.  Evidence  of  Absence  of  Negligence. — There  is  a  class 
of  cases  in  which  due  care  may  be  inferred  from  the  absence  of  negligence  as 
well  as  from  positive  acts  of  diligence.  Thus,  the  fact  that  the  conductor,  in 
collecting  fares,  failed  to  notice  a  passenger,  is  evidence  that  the  latter  was  in 
a  proper  place,  and  conducting  himself  as  a  prudent  passenger.*^  Otherwise, 
he  would  have  been  likely  to  attract  the  attention  of  the  conductor,  or  of  others 
on  the  train  through  whom  the  conductor  would  have  received  information  of 
his  conduct.*  2 

§  2874.  Reason  for  Injured  Person's  Actions. — In  an  action  for  inju- 
ries to  a  passenger,  evidence  showing  the  reason  for  the  injured  person's  con- 
duct ^^  and  evidence  tending  to  show  grounds  for  the  belief**  upon  which  he 
professed  to  act  are  relevant.  For  instance,  in  an  action  for  injuries  caused  a 
stockman,  while  standing  in  a  detached  caboose,  by  the  train  backing  against  it, 
testimony  by  him  that  he  did  not  leave  the  caboose  while  the  cars  were  being 
switched  becattse  he  "did  not  see  very  well"  and  it  was  dark,  and  he  did  not 
feel  safe  in  going  out,  is  admissible.*^  And  evidence  that,  after  plaintiff,  who 
was  traveling  with  cattle,  reached  the  car  top,  and  was  sitting  down,  the  con- 
ductor sent  for  him  to  come  to  the  caboose  to  sign  a  statement  that  the  cattle 
were  in  good  order  at  the  end  of  defendant's  line,  which  they  were  then  near- 
ing,  is  admissible,  where  plaintiff  is  injured  in  so  doing,  as  having  some  bearing 
on  the  question  of  contributory  negligence.*® 

§  2875.  Following  Directions  of  Conductor  or  Trainmen. — ^Direc- 
tions to  Board  Moving  Train. — Where  a  passenger,  injured  in  attempting 
to  remount  the  car  steps,  alleges  that  he  proceeded  with  ordinary  care,  evidence 
that  he  acted  at  the  direction  of  the  conductor  is  relevant  to  show  such  care.*'^ 

tiff,    and   that   they   were    not    injured,    as  "Alighting   from    Moving   Train    or   Car," 

tending  to  produce  a  conclusion  in  plain-  §  2898. 

tiff's  mind  he  too  might  jump  with  safety.  44.  In  an  action  against  a  street  rail- 
Texas,  etc.,  R.  Co.  V.  Crockett,  66  S.  W.  way  for  injuries  sustained  by  plaintiff  in 
114,  27  Tex.  Civ.  App.   643.  attempting  to  alight  from  a  car  while  it 

38.  Custom. — See  ante,  "General  Cus-  was  in  motion,  in  consequence  of  the  mo- 
tom  or  Usage,"  §  2858.  torman's   failure   to    stop    the     car     when 

39.  Ordinances. — Denison,  etc.,  R.  Co.  signaled  to  do  so,  plaintiff  offered  evi- 
V.  Carter.  98  Tex.  196,  82  S.  W.  782,  107  dence  that  before  arriving  at  the  point 
Am.  St.  Rep.  626.  where  he  wished  to  alight  he  had  a  mis- 

40.  Knowledge  of  effect  of  act  on  right  understanding  with  the  motorman,  who 
of  recovery. — In  an  action  against  a  street  also  acted  as  conductor,  as  to  the  pay- 
railway  company  by  a  passenger  for  per-  ment  of  plaintiff's  fare,  and  that  the  mo- 
sonal  injuries  received  in  alighting,  plain-  torman  appeared  angry.  Plaintiff  testi- 
tiff  having  testified  on  his  own  behalf  in  fied  that  when  he  got  off  the  car  had 
rebuttal,  it  was  error  to  refuse  to  perftiit  passed  the  point  at  which  he  wished  to 
him  on  cross  examination  to  answer  a  alight;  that  he  got  off  because  he  thought 
question  as  to  whether  he  knew  that,  if  the  motorman  would  carry  him  still 
he  got  off  the  car  while  it  was  in  motion,  further.  Held,  that  the  evidence  was  rele- 
he  could  not  recover  in  the  action.  Gra-  vant  as  tending  to  show  ground  for  plain- 
benstein  v.  Metropolitan  St.  R.  Co.,  84  'X.  tiff's  belief  that  the  motorman  would 
Y.  S.  261.  carry  him  further  unless  he  got  off  at  the 

41.  Evidence  as  absence  of  negligence.  time   he  did.     Fuller  v.  Denison,   etc.,   R. 
— Copson  V.  New  York,  etc.,  R.   Co.,   171  Co.,  74  S.  W.  940,  .32  Tex.  Civ.  App.  399. 
Mass.  233,  50  N.  E.  613.  45.    Louisville,   etc.,   R.   Co.  v.   Bell,   100 

42.  Copson  V.   New  York,   etc.,   R.   Co.,  Ky.  203,  38  S.  W.  3,  18  Ky.  L.  Rep.  735. 
171   Mass.   233,   50   N.   E.   613.  46.     Missouri    Pac.    R.    Co.    v.    Callahan 

43.  Reason  for  injured  person's  actions.  (Tex.),   12  S.  W.  833. 

— Louisville,  etc.,  R.   Co.  v.  Bell,  100  Ky.  47.    Directions  to  board  moving  train. 

203,  38  S.  W.  3,  18  Ky.  L.  Rep.  735.  —Chicago,   etc.,    R.    Co.   v.    Gore,   202    111. 

Alighting  from  moving  train. — See  post,       188,  66  N.  E.  1063,  95  Am.  St.  Rep.  224. 
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The  passenger's  evidence  that,  as  he  attempted  to  remount  the  car  steps,  a 
voice,  coming  from  a  place  where  a  moment  before  he  had  left  the  conductor 
alone,  cried,  "Hurry  up !  Get  on  there !"  with  the  testimony  of  another  witness 
that  it  was  the  conductor  who  spoke,  is  admissible.** 

Alighting  from  Moving  Train. — Where  a  passenger  had  been  instructed  and 
directed  by  an  employee  to  leave  a  moving  train,  evidence  that  no  one  offered 
to  stop  the  train,  or  cautioned  him  not  to  alight,  was  admissible  on  the  ques- 
tion of  contributory  negligence.*® 

Res  Gestae.— See  ante,  "Res  Gestae,"  §  2856. 

§  2876.  Failure  to  Warn  Passenger  of  Danger. — In  a  death  action 
against  a  street  railway  company,  where  the  car  from  which  decedent  alighted 
on  the  side  adjacent  to  a  parallel  attack,  was  not  ecpipped  with  bars,  and  car 
upon  parallel  track  caused  his  death,  evidence  that  decedent  was  not  warned  by 
defendant's  servants,  as  they  saw  him  alight,  of  the  dangers  thereof,  is  admis- 
sible on  the  issue  of  decedent's  care.^" 

§  2877.  Construction  and  Equipment  of  Car. — Where  a  passenger  on 
a  street  car,  who,  while  passing  along  the  outside  running  board,  was  injured  by 
being  struck  by  a  passing  car,  offered  to  show  that  the  car  which  struck  him 
was  one  of  several  new  ones,  which  were  of  greater  width  than  the  other  cars, 
and  that  on  previous  occasions  he  had  been  on  the  running  board  next  to  pass- 
ing cars  and  had  not  been  injured.  The  evidence  was  properly  excluded,  be- 
cause it  had  no  tendency  to  show  that  plaintiff  did  not  assume  the  risk,  or  that 
he  was  in  the  exercise  of  due  care.^^ 

Street  Cars  Not  Equipped  with  Bars. — In  a  death  action  against  a  street 
railway  company,  evidence  that  the  car  from  which  decedent  had  alighted  on 
the  side  adjacent  to  a  parallel  track,  a  car  upon  which  had  caused  his  death,  was 
not  equipped  with  bars,  is  admissible  on  the  issue  of  the  decedent's  care.^^ 

§  2878.  Absence  of  Conductor. — Where  it  was  claimed  that  plaintiff  was 
negligent  in  standing  at  the  front  door  of  a  street  car,  he  had  a  right  to  show 
that  there  was  no  conductor  on  the  car,  as  in  that  event  there  was  no  person 
but  the  driver  to  whom  a  passenger's  inquiries  could  properly  be  addressed. ^^ 

§  2879.  Mode  of  Handling  Trains  at  Point  in  Question. — The  contro- 
versy being  whether  defendant's  street-railway  train,  which  ran  over  plaintiff's 
intestate  as  he  attempted  to  board  it,  was  moving  slowly,  as  testified  by  plain- 
tiff's witnesses,  or  rapidly,  as  testified  by  defendant's  witnesses,  plaintiff  can 
not  show  that  it  was  defendant's  custom  to  stop  its  cars  near  the  point  of  the 

48.  Chicago,  etc.,  R.  Co.  v.  Gore,  302  train  while  it  was  in  motion,  evidence 
111.  188,  66  N.  E.  1063,  95  Am.  St.  Rep.  that  the  conductor  told  him  to  get  off  the 
224.  train   as   quickly  as  possible,   without   at- 

49.  Alighting  from  moving  train. —  tempting  to  stop  the  train  for  that  pur- 
Gulf,  etc.,  R.  Co.  V.  Shelton,  69  S.  W.  pose,  but  that  in  jumping  off  plaintiff 
653,  30  Tex.  Civ.  App.  73;  S.  C,  70  S.  W.  acted  voluntarily  and  without  compulsion, 
859,  affirmed  in  72  S.  W.  165,  96  Tex.  301.  was   admissible   as    bearing   on    the    ques- 

_  Passengers   directed   to   jump   for  their  tion  of  plaintiff's  negligence.     Pittsburgh, 
lives. — Where    plaintiff    jumped     from      a  etc.,  R.  Co.  v.  Krouse,  30  O.  St.  232. 
inoving    street    car    to     avoid     what      he  50.    Failure  to  warn  passenger  of  dan- 
thought  was  an  impending  peril  resulting  ger.— Columbus  R.  Co.  v.  Asbell,  133   Ga. 
from  the  explosion  of  the  controller,  evi-  573    gg   5.   E    902 

dence   that   the    conductor    told    the    pas-  _1     ^    '      '    ..  '          ,         .           ,      . 

sengers  to  "lump  for  your  lives"  was  ad-  ""    Construction  aid  equipment  of  car. 

missible    as    bearing     on      the      question  7;^°°%''^,^^''^^^J^^    ^^-    ^-    ^''■'    ^^^^ 

whether,    as    a    reasonable    man,    plaintiff  ^^^=-  ^^S,  65  N.  E.  29. 

was    justified    in    jumping    from    the    car.  52.    Street  cars  not  equipped  with  bars. 

Waniorek   v.   United   Railroads,    118    Pac.  —Columbus  R.  Co.  v.  Asbell,  133  Ga.  573, 

947,    17   Cal.   App.   131.  66   S.    E.   902. 

Passenger's    act    voluntary. — In    an    ac-  53.    Absence  of    conductor. — Farrell    v. 

tion    to    recover    for   injuries    received   by  Houston,   etc.,   R.   Co.,   51   Hun   640,   4   N. 

plaintiff,    who    alighted    from    defendant's  Y.   S.  597,  21  N.  Y.  St.  Rep.  84. 
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accident  to  take  on  passengers;  this  not  being  competent  to  corroborate  plain- 
tiff's evidence,  and  furnishing  no  excuse  for  attempting  to  mount  a  rapidly 
moving  street  car .5* 

§  2880.  Similar  Negligence  of  Other  Persons. — In  an  action  against 
a  street  car  company  for  injuries  to  a  passenger  received  in  boarding  a  moving 
car,  evidence  of  the  mere  fact  that  other  persons  boarded  the  defendant's  cars 
at  that  point  while  in  motion,  is  not  admissible  for  the  purpose  of  establishing 
a  standard  of  ordinary  care  regardless  of  whether  those  persons  were  reason- 
ably prudent  or  negligent  in  so  doing.  It  is  not  competent  to  show  as  an  excuse 
for  an  act  of  negligence  that  others  are  accustomed  to  be  equally  negligent; 
this  is  not  evidence  of  a  general  custom  of  the  public  to  get  upon  the  cars  in 
that  way.ss 

§§     2881-2904.     Sufficiency  of  Evidence— §     2881.     In  General.— 

In  an  action  against  a  carrier  for  injuries  to  a  passenger  in  which  contributory 
negligence  is  relied  on  as  a  defense,  the  objection  that  there  is  no  evidence  to 
support  a  finding  is  not  well  taken,  when  there  is  evidence  from  which  the  jury 
may  reasonably  infer  the  necessary  fact,  nor  is  it  any  objection  that  more  than 
one  inference  may  be  drawn  from  the  testimony.^^ 

Degree  of  Proof. — In  an  action  by  a  passenger  against  a  carrier  for  personal 
injuries,  where  the  evidence  on  part  of  the  plaintiff  does  not  tend  to  establish 
contributory  negligence  on  his  part,  the  evidence  of  the  defendant  carrier  must 
establish  it  by  a  preponderance  of  evidence.^'' 

Testimony  on  Direct  Contradicted  on  Cross-Examination. — One  can 
not  recover  for  a  negligent  injury  where  he  is  the  only  witness,  and  his  testi- 
mony on  cross-examination  shows  that  his  own  negligence  caused  the  accident, 
though  his  testimony  given  on  direct  examination  would  justify  a  recovery.^* 

Testimony  of  Plaintiff  Conflicting  with  Previous  Written  State- 
ment.— A  verdict  for  plaintiff  is  not  against  the  weight  of  evidence,  where  the 
issue  was  whether  defendant's  street  car  was  in  motion  when  plaintiff  attempted 
to  board  it,  and  plaintiff  testified  that  it  was  not,  though  his  testimony  was 
contradicted  by  that  of  the  conductor  and  a  passenger,  and  by  a  statement  signed 
by  plaintiff,  made  to  a  person  employed  by  defendant  to  prepare  the  defense 
in  its  accident  cases,  who  testifieid  that  he  wrote  the  statement  at  plaintiff's 
dictation,  and  read  it  to  him  before  he  signed  it,  plaintiff  testifying  that  he 
did  not  know  what  was  put  in  the  statement.^^ 

Verdict  of  Successive  Juries.^ — Although  an  appellate  court  is  strongly 
impressed  with  the  idea  that  plaintiff  in  an  action  against  a  carrier  for  personal 
injuries  received  while  a  passenger  was  negligent,  it  will  not  hold  as  a  matter 
of  law  against  the  verdicts  of  two  juries,  and  the  opinion  of  the  trial  judges 

54.  Mode  of  handling  trains  at  point  in  at  that  point  was  incompetent  for  the 
question. — West  Chicago  St.  R.  Co.  v.  purpose  of  establishing  a  standard  of  or- 
Torpe,  187  111.  610,  58  N.  E.  607.  dinary   care.     Judgment   85   111.   App.   316, 

55.  Similar   negligence    of    other    per-  affirmed  in   North   Chicago   St.   R.   Co.  v. 
sons. — Where,  at  the  transfer  station  from  Kaspers,  57  N.   E.  849,  186  111.  246. 
defendant's    electric    line    to     their     cable  56.    Sufficiency  of  evidence. —Lehner  v. 
cars,   the   latter   were   started   by  the   car  Pittsburg  R.  Co.,  223  Pa.  208,  72  Atl.  525, 
barn  cable,  and  were  earned  by  their  own  ig  Am.  &  Eng.  Ann.  Cas.  83. 
momentum   a    distance    of   fifty     feet,      to  -_     ti-„-o.=  _f  _— r      t    j'            ^• 
where   the   down   town    cable   was   picked  ^  ^J'^F^J^.  ^a,   rf^Q    oa?%^.°  f'  %^A 
up,  and  the  plaintiff,  who  had  run  after  a  ^■^°-  "■   ^orst,  93  U.  S.  391,  23  L.   Ed. 
car   while    it    was    moving    slowly    of   its  '             . 

own  momentum,  and  stepped  on  the  plat-  58.   Testimony  on  direct  contradicted  on 

form,  was  thrown  and  injured  by  the  sud-  cross-examination.— Taylor  v.  Dry  Dock, 

den  jerk  occasioned  by  the  picking  up  of  ^tc,  R.  Co.,  9  N.  Y.  St.  Rep.  498. 
the   down  town  cable,  evidence  that  pas-  59.     Testimony    of    plaintiff    conflicting 

sengers  during  the  crowded  travel  of  the  with   previous    written   statement. — Pohle 

morning  hours  were  in  the  habit  of  run-  v.  Second  Ave.  R.  Co.,  161  N.  Y.  666,  57 

ning  after  the  cars  and  jumping  on  them  N.  E.  1132. 
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who  presided  at  the  respective  trials  in  the  court  below.  Plaintiff's  contributory 
negligence  must  clearly  appear  to  justify  such  a  holding.  Although  not  neces- 
sarily controlling,  yet  the  fact  that  two  successive  juries  have,  under  proper 
instruction  as  to  the  law,  exonerated  the  plaintiff  from  the  charge  of  contribu- 
tory negligence,  is  entitled  to  some  weight  as  tending  to  show  that,  at  least, 
there  is  reasonable  ground  for  a  difference  of  opinion  on  the  question. ^o 

§§  2882-2886.  Entering  Car  or  Conveyance — §  2882.  Disregarding 
Carrier's  Provisions  for  Safety. — In  an  action  against  a  carrier  for  injuries 
sustained  while  plaintiff  was  on  his  way  to  take  a  car,  evidence  that  he  disregarded 
the  plans  and  arrangements  made  by  the  carrier  for  the  safety  of  its  passen- 
gers for  his  own  convenience,  is  sufficient  to  show  that  he  did  not  exercise  due 
care  for  his  own  safety.®  ^ 

§  2883.  Injury  on  or  Near  Station  Platform. — In  an  action  for  inju- 
ries to  a  passenger  on  a  platform  having  a  hole  in  it,  used  while  attempting  to 
board  a  train,  evidence  from  which  it  may  be  inferred  that  the  passenger's  heel 
became  fastened  in  the  hole  in  the  platform  or  that  stepping  in  the  hole  caused 
his  foot  to  turn  and  lose  his  balance,  thereby  causing  him  to  fall,  is  sufficient  to 
support  a  finding  of  freedom  from  contributory  negligence. ^^ 

§  2884.  Boarding  Moving  Train  or  Car. — Evidence  of  the  act  of  a  pas- 
senger in  attempting  to  board  a  moving  train  or  car  is  not  of  itself  conclusive 
evidence  of  contributory  negligence  on  his  part.®^    In  order  to  show  contributory 


60.  Verdict      of      successive     juries. — 

Buenemann   v.    St.    Paul,   etc.,   R.   Co.,   33 
Minn.  390,   20  N.  W.   379. 

Plaintiff,  being  about  to  enter  defend- 
ant's passenger  train  at  night,  the  plat- 
form at  which  the  train  had  stopped  to 
receive  passengers  being  only  imper- 
fectly lighted,  preferring  to  ride  in  the 
rear  car  of  the  train,  and  thinking  there 
might  be  one  behind  the  car  which  stood 
opposite  the  waiting  room,  walked  to- 
wards the  rear  to  see  if  there  was  another 
car,  and,  seeing  that  there  was  none,  was 
in  the  act  of  turning  around,  when  he  fell 
off  the  platform  upon  the  ground,  and 
was  injured.  Held,  that  contributory  neg- 
ligence on  his  part  was  not  so  clearly 
shown  as  to  justify  the  court  in  holding 
him  guilty  thereof,  as  a  matter  of  law, 
against  the  verdicts  of  two  juries  at  suc- 
cessive trials  and  the  opinion  of  the  trial 
judge,  who  refused  to  set  aside  the  last 
verdict.  Buenemann  v.  St.  Paul,  etc.,  R. 
Co.,   33  Minn.  390,  30  N.   W.  379. 

61.  Disregarding  carrier's  provisions 
for  safety. — In  an  action  against  a  carrier 
for  injuries  sustained  while  plaintiff  was 
on  his  way  to  take  a  car,  evidence  show- 
ing that  he  started  to  take  a  car  which 
was  about  150  feet  away  from  the  lighted 
platform  intended  for  passengers,  that  he 
did  this  on  a  dark  night,  passing  over  a 
course  which  was  not  lighted  and  with 
which  he  was  not  familiar,  that  he  did 
not  look  to  see  where  he  wa.s  stepping, 
that  he  knew  he  was  not  regarding  the 
plans  and  arrangements  made  for  the  ac- 
commodation of  passengers,  and  with  no 
other  purpose  than  to  relieve  himself 
from  the  inconvenience  attendant  upon 
the  presence  of  a  large  number  of  other 
passengers;   is  sufficient  to  show  that  he 


was  guilty  of  contributory  negligence. 
Boden  v.  Boston  Elev.  R.  Co.,  205  Mass. 
504,  91  N.  E.  879. 

62.  Injury  on  or  near  station  platform. 
— Arkansas   Mid.   R.   Co.   v.   Robinson,   96 

,Ark.  32,  130  S.  W.  536. 

It  was  undisputed  that  there  was  a  hole 
in  the  platform  at  the  place  where  the  in- 
jured passenger  began  to  fall.  A  witness 
testified  that  he  was  looking  at  him  as  he 
walked  along;  that,  as  he  placed  his  right 
foot  on  the  top  step,  he  began  to  fall 
with  a  curious  kind  of  twisting  move; 
that  at  the  time  his  left  foot  was  on  the 
platform,  and  that  there  was  a  hole  in  the 
platform  there.  Other  evidence  shows 
that  the  hole  was  sufficiently  large  for 
the  heel  of  his  shoe  to  have  become 
caught,  or  to  have  turned  in  it,  that  his 
foot  was  nine  inches  long,  and  that  the 
top  step  extended  only  eight  inches  out 
beyond  the  platform,  and  was  only  three 
and  a  half  or  four  inches  below  it.  Under 
these  facts  and  circumstances,  reasonable 
men  might  have  inferred  that  his  left 
heel  became  fastened  in  the  hole  in  the 
platform,  or  that  stepping  in  the  hole 
caused  his  foot  to  turn  as  he  was  in  the 
act  of  stepping  off  of  the  platform;  that 
the  movement  of  his  body  being  forward 
and  downward,  when  his  foot  got  caught 
or  turned,  caused  the  "curious  twisting" 
movement  described  by  the  witness,  and 
that  the  swaying  of  his  body  caused  him 
to  lose  his  balance  and  to  fall  headlong 
to  the  bottom  of  the  steps.  Arkansas 
Mid.  R.  Co.  V.  Robinson,  96  Ark.  33,  130 
S.  W.  536,  537. 

63.  Boarding  moving  train  or  car. — 
Gannon  v.  Chicago,  etc.,  R.  Co.,  141  Iowa 
37,  117  N.  W.  966,  33  L.  R.  A.,  N.  S.,  1061. 

That  a  passenger  attempted  to  board  a 


§  2884 


CARRIERS. 


2306 


negligence  as  a  matter  of  law,  evidence  of  the  injured  passenger's  attempt  to 
board  a  moving  car  must  be  accompanied  by  proof  of  special  circumstances, 
such  as  the  party's  infirmity,""'  or  being  incumbered  with  articles ;  ®^  the  icy 
condition  of  the  platform,"*^  or  the  speed  of  the  train, *^  as  where  the  over- 
whelming weight  of  the  evidence  shows  that  plaintiff  ran  after  and  attempted 
to  board  a  rapidly  moving  car,^^  a  car  moving  around  a  curve,**  or  a  car  which 
had  slowed  down  partially  for  a  crossingj** 

Sudden  Jerks  and  Increase  of  Speed  of  Conveyance. — In  an  action 
against  a  carrier  to  recover  for  personal  injuries  to  a  passenger  received  in 
boarding  a  car  or  other  conveyance,  contributory  negligence  on  part  of  the  pas- 
senger is  established  by  evidence  showing  that  the  injury  resulted  from  the 
cars  being  started  with  a  sudden  jerk,'''!   or  a  sudden  increase  of  its  speed,'^^ 


street  car,  which  he  had  signaled  to  stop, 
while  it  was  moving  slowly,  was  not  neg- 
ligence per  se.  Nilson  v.  Oakland  Tract. 
Co.,   101   Pac.  413,  10   Cal.  App.  103. 

Attempt  to  reboard  train. — Evidence 
that  a  passenger  who  after  alighting  from 
the  train  during  a  temporary  stop  at- 
tempted to  reboard  the  train  while  it  was 
in  motion,  is  insufficient  to  show  such  con- 
tributory negligence  on  part  of  the  in- 
jured passenger  as  warrants  the  taking 
of  the  case  from  the  jury.  Gannon  v. 
Chicago,  etc.,  R.  Co.,  141  Iowa  37,  117 
N.  W.  966,  33  L.  R.  A.,  N.  S.,  1061. 

64.  Infirmity  of  passenger, — Birming- 
ham R.,  etc.,  Co.  V.  Jung,  161  Ala.  461, 
49   So.  434,  18  Am.   &  Eng.  Ann.   Cas.  557. 

65.  Passenger  incumbered  with  parcels. 
— Birmingham  R.,  etc.,  Co.  v.  Jung,  161 
Ala.  461,  49  So.  434,  18  Am.  &  Eng.  Ann. 
Cas.    557. 

66.  Icy  condition  of  platform. — Evi- 
dence showing  that  the  injuries  to  a  pas- 
senger resulted  through  slipping  on  an 
icy  station  platform  while  attempting  to 
catch  a  moving  train,  is  sufficient  to  show 
that  the  passenger  was  guilty  of  contribu- 
tory negligence.  Kemp  v.  New  York, 
etc.,  R.  Co.,  119  N.  Y.  S.  845,  135  App. 
Div.    773. 

67.  Speed  of  train. — Birmingham  R., 
etc.,  Co.  V.  Jung,  161  Ala.  461,  49  So.  434, 
18   Am.    &   Eng.   Ann.   Cas.   557. 

68.  Running  after  and  attempting  to 
board  car. — In  an  action  against  a  street 
railroad  company,  plaintiff  testified  that 
when  the  car  stopped  to  take  on  passen- 
gers he  attempted  to  get  on,  but  the  car 
suddenly  started  without  a  signal,  and 
threw  him  to  the  ground.  Plaintiff's  only 
other  witness  as  to  the  accident  was  a 
boy  sixteen  years  old,  who  testified  to 
numerous  details,  which  seemed  improb- 
able for  him  to  have  remembered,  the  ac- 
cident having  occurred  a  year  before  the 
trial.  Five  witnesses  for  defendant,  who 
were  passengers  on  the  car  at  the  time  of 
the  accident,  testified  that  plaintifif  ran 
after  the  car  and  attempted  to  board  it 
when  in  rapid  motion.  Held,  that  a  ver- 
dict for  plaintiff  could  not  be  sustained. 
Chicago  City  R.  Co.  v.  Delcourt,  33  111. 
App.  430. 

69.  Car  moving  around  curve. — In  an 
action   against   a   stree*  railway   company 


for  injuries  received  in  boarding  a  car, 
where  th;^  evidence  of  all  the  witnesses 
except  that  of  the  plaintiff  was  that  he 
was  injured  in  attempting  to  get  on  the 
car  while  moving  around  a  curve,  a  ver- 
dict for  plaintiff  was  set  aside  as  against 
the  weight  of  the  evidence.  'Wolf  v. 
Metropolitan  St.  R.  Co.,  81  N.  Y.  S.  257, 
82  App.  Div.  629. 

70.  Car  slowed  down  for  crossing. — 
Plaintiff  testified  that  he  signaled  defend- 
ant's car  to  stop,  and,  though  he  did  not 
see  the  driver  look  at  him,  the  car  slowed 
down  nearly  to  a  standstill,  so  that  he 
took  hold  of  a  handle,  put  his  foot  on  the 
step,  and  attempted  to  board  it,  but  that 
just  as  he  did  so  the  conductor  gave  two 
short  blasts  of  his  whistle,  as  a  signal  to 
go  ahead,  and  the  car  started  with  a 
jerk,  throwing  him  on  the  track,  so  that 
the  car  ran  over  his  leg.  Six  witnesses 
for  defendant,  four  of  whom  were  dis- 
interested, testified  that  the  car  only 
slowed  down  partially  for  a  crossing; 
that  plaintiff  tried  to  board  the  car  while 
it  was  moving,  and  approached  it  from  a 
point  back  of  the  car,  out  of  the  range 
of  vision  of  the  driver;  and  that  the  con- 
ductor did  not  give  the  signal  to  go  ahead, 
but  blew  one  blast,  to  stop  the  car,  when 
he  saw  plaintiff  fall.  Held  to  show,  as  a 
matter  of  law_,  that  plaintiff's  injury  re- 
sulted from  his  own  negligence,  so  that 
the  complaint  was  properly  dismissed  at 
the  close  of  the  evidence.  Ebling  v. 
Second  Ave.  R.  Co.,  69  N.  Y.  S.  1102,  60 
App.  Div.  616. 

71.  Evidence  showing  that  a  passenger 
attempted  to  board  a  standing  street  car 
in  sight  of  the  conductor,  but  that  before 
he  got  fairly  aboard,  as  soon  as  he  had 
put  his  foot  on  the  second  step,  the  con- 
ductor signaled  to  start  and  the  car 
started  with  a  sudden,  violent  jerk  which 
threw  him,  although  he  had  his  hands  on 
the  handle  of  the  door,  is  sufficient  to 
justify  a  finding  that  the  passenger,  in 
boarding  the  car,  was  in  the  exercise  of 
due  care.  McCarthy  v.  Boston  Elev.  R. 
Co.,  208  Mass.  513,  94  N.  E.  749. 

Where  the  evidence  on  the  part  of 
plaintiff  tended  to   show   that   defendant's 

72.  Howard  v.  Forty  Second  St.,  etc., 
R.  Co.,  110  N.  Y.  S.  125,  125  App.  Div.  776. 
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when  such  passenger  was  in  the  act  of  boarding  or  entering  the  car,  etc.,  in  ac- 
cordance with  the  instructions  or  directions  of  the  conductor  or  driverJ^  Thus, 
evidence  that  a  woman  with  a  child  in  her  care  boarded  a  street  car,  and  while 
she  was  still  standing,  facing  partly  forward  and  partly  sideways,  and  helping 
the  child  to  move  over  from  the  end  of  the  seat,  the  car,  which  was  standing 
at  the  beginning  of  the  curve,  started  with  a  sudden  jerk,  causing  her  to  fall, 
was  sufficient  to  warrant  a  finding  that  she  was  in  the  exercise  of  due  careJ* 

§  2885.  Injury  by  Automatic  Car  Doors. — Evidence  showing  that  the 
injury  to  a  passenger  by  being  struck  by  the  automatic  door  of  the  street  car, 
resulted  from  him  attempting  to  enter  a  car  which  he  knew  was  liable  to  be 
closed  at  a  given  signal,  by  a  man  standing  where  he  could  not  see  him  in  time 
to  warn  him  after  it  had  begun  to  close,  without  paying  any  attention  to  whether 
the  signal  had  been  given  or  to  noticing  whether  the  door  had  begun  to  close 
before  he  began  to  step  on  the  car,  is  sufficient  to  show  contributory  negligence, 
precluding  a  recovery.'' ^ 

§  2886.  Elevators. — Evidence  that  the  injured  passenger's  injuries  were 
caused  by  his  stepping  into  a  moving  elevator,  with  other  circumstances,  is 
sufficient  to  show  contributory  negligence.'^® 


car,  as  it  approached  a  crossing,  was 
brought  nearly  or  quite  to  a  stop,  to  al- 
low plaintiff's  intestate  to  step  aboard; 
that,  after  he  had  partially  entered,  the 
car,  without  any  notice  to  him,  was  sud- 
denly started  with  a  jerk,  throwing  him 
to  the  ground,  causing  the  injuries  com- 
plained of,  it  was  not  error  to  refuse  to 
dismiss.  Wallace  v.  Third  Ave.  R.  Co., 
55  N.  Y.  S.  132,  36  App.  piy.  57. 

In  an  action  for  injuries  sustained 
while  attempting  to  enter  a  street  car, 
after  having  signaled  the  driver  to  stop, 
plaintiff  and  some  of  his  witnesses  tes- 
tified that  the  car  had  stopped,  but  started 
suddenly,  as  he  was  mounting  the  plat- 
form, and  threw  him  down.  Other  wit- 
nesses for  plaintiff  testified  that  the  car 
had  not  stopped,  but  had  slackened  its 
speed  so  that  a  person  could  enter  it  with- 
out risk.  Defendant's  witnesses  testified 
that  the  car  was  moving  at  its  usual  speed 
when  plaintiff  attempted  to  enter  it.  The 
court  charged  that,  if  the  car  had  not 
stopped  when  the  plaintiff  attempted  to 
enter  it,  the  verdict  must  be  for  defend- 
ant. Held,  that  a  verdict  for  plaintiff 
would  not  be  disturbed  on  appeal.  Seitz 
V.  Dry-Dock,  etc.,  R.  Co.,  10  N.  Y.  S.  1, 
16  Daly  364,  32  IN.  Y.  St.  Rep.  56. 

73.  In  an  action  for  injuries  sustained 
attempting  to  board  one  of  defendant's 
street  cars,  plaintiff's  testimony  showed 
that,  as  the  car  approached  with  the 
horses  in  a  trot,  he  signaled  twice  to 
stop;  that,  when  near  to  him,  they  had 
slowed  up  to  a  walk,  and,  as  he  placed 
foot  on  the  step,  by  direction  of  the  con- 
ductor, the  horses  were  suddenly  started, 
throwing  plaintiff  to  the  ground.  The 
conductor  testified  that  he  warned  plain- 
tiff against  attempting  to  board  the  car 
at  that  place.  The  question  of  negligence 
was  referred  to  the  jury  under  proper  in- 
structions,   and    they    found    for    plaintiff. 


Held,  that  the  verdict  would  not  be  set 
aside  on  appeal.  Butler  v.  Glens  Falls, 
etc.,  St.  R.  Co.,  49  Hun  610,  S  N.  Y.  S 
72,  17  N.  Y.  St.  Rep.  565,  affirmed  in  121 
N.   Y.   112,  24  N.   E.   187. 

74.  Hamilton  v.  Boston,  etc.,  St.  R. 
Co.,  193   Mass.   324,  79  N.   E.  734. 

75.  Injury  by  automatic  car  doors. — 
Bentson  v.  Boston  Elev.  R.  Co.,  202  Mass. 
377,   88   N.   E.  437. 

76.  Elevators.— The  fifth  floor  of  de- 
fendant's building,  where  the  elevator 
passed,  was  cut  away  too  much,  and  to 
prevent  passengers  from  stepping  into  the 
space  between  the  elevator  and  the  floor 
an  iron  plate  was  attached  to  the  floor, 
thus  closing  the  space  when  the  elevator 
was  flush  with  the  floor,  but  not  when  it 
was  a  few  inches  lower.  Plaintiff  w^as  in- 
jured while  leaving  the  elevator  on  the 
fifth  floor,  the  heel  of  her  shoe  being 
wrenched  off  and  the  shoe  otherwise 
torn,  and  her  foot  being  badly  bruised 
on  top,  and  when  found,  immediately 
after  the  accident,  she  was  lying  on  the 
floor  immediately  in  front  of  the  elevator 
door.  Plaintiff's  testimony,  which  was 
her  only  evidence  as  to  how  the  accident 
occurred,  tended  to  show  that  the  ele- 
vator stopped  and  the  boy  opened  the 
door,  but  that  when  she  started  out  the 
elevator  moved  upward,  catching  her  foot, 
and  that  then  by  her  direction  the  ele- 
vator was  moved  down  again,  releasing 
her  foot,  and  she  fell,  she  thought,  inside 
the  elevator.  Held,  that  in  view  of  plain- 
tiff being  seventy  years  old,  of  her  posi- 
tion being  almost  over  the  open  space  in 
which  her  foot  was  caught,  and  of  her 
testimony  that  she  did  not  suppose  the 
elevator  was  moving  when  she  started  to 
get  out,  the  evidence  did  not  show  any 
contributory  negligence.  Bullock  v.  But- 
ler Exch.  Co.,  52  Atl.  123,  34  R.  1.  50. 
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§§  2887-2895.  In  Transit— §  2887.  Knowledge  of  Dangerous  Posi- 
tion.— In  an  action  against  a  carrier  for  personal  injury  to  a  passenger,  evi- 
dence showing  conclusively  that  he  was  of  such  discretion  that  he  realized  the 
danger  of  his  act,  makes  him  subject  to  the  charges  of  contributory  negligence. 
Thus,  evidence  that  plaintiff  was  a  bright,  smart  boy,  over  16  years  of  age, 
had  attended  school  seven  years,  was  famihar  with  trains  and  had  ridden  in 
freight  cars  before,  and  the  further  fact  that  on  the  occasion  of  his  injury  when 
he  got  on  top  of  the  box  car  he  took  the  precaution  to  brace  his  feet  against 
the  handhold  and  to  grasp  the  running  board  with  his  hands,  held  sufficient,  to 
show  knowledge  of  the  danger  of  riding  thus  and  of  falling  asleep  in  that 
position,  and  to  justify  the  court  in  refusing  to  submit  to  the  jury  the  question 
of  his  knowledge  and  realization  of  his  danger.'^'' 

§  2888.  Riding  on  Freight  Train. — In  an  action  by  a  passenger  on  a 
freight  train  for  personal  injury,  undisputed  or  conclusive  evidence  that  plain- 
tiff, without  necessity,  left  the  passenger  car  and  rode  on  top  of  the  caboose.'^* 
or  that  he  unnecessarily  stepped  up  in  the  caboose  while  switching  was  being 
done,^*  is  sufficient  to  show  contributory  negligence  on  his  part.  But  evidence 
that  plaintiff  was  injured  by  coming  in  collision  with  a  switch  engine  while 
changing  trains,  *^  or  that  an  engine  struck  caboose  on  which  plaintiff  was  riding 
while  it  was  standing  still  and  injured  him,*i  is  not  sufficient  to  show  contribu- 
tory negligence  or  shift  the  burden  of  proof  to  the  plaintiff  to  remove  suspicion 
of  his  own  negligence. 


77.  Knowledge  of  dangerous  position. 
— Cockrell  v.  Texas,  etc.,  R.  Co.,  36  Tex. 
Civ.  App.  559,  83  S.  W.  529. 

78.  Riding  on  top  of  caboose. — In  an 
action  for  the  death  of  a  passenger  while 
riding  on  a  caboose  car,  evidence  held  to 
show  that  decedent's  negligence  con- 
tributed as  a  proximate  cause  to  his  death, 
so  as  to  bar  a  recovery.  McLean  v,  At- 
lantic, etc.,  R.  Co.,  61  S.  E.  900,  1071,  81 
S.  C.  100,  18  L.  R.  A.,  N.  S.,  763. 

79.  Stepping  while  switching  being 
done. — A  freight  train,  in  the  caboose  of 
which  plaintiff  was  a  passenger,  having 
stopped  to  do  some  switching,  plaintiff, 
without  necessity,  left  his  seat,  where  he 
would  have  been  safe,  and  walked  to  the 
door,  when  he  was  knocked  off  his  feet 
by  a  jolt  caused  by  the  making  of  a 
coupling,  and  was  injured.  The  evidence 
showed  that,  when  such  couplings  were 
being  made,  jolts,  such  as  might  throw 
persons  standing  in  the  caboose  off  their 
feet,  might  be  looked  for,  and  that  a 
warning  of  this  danger,  in  large,  glaring 
letters,  was  posted  on  the  wall  of  the  ca- 
boose, and  that  the  plaintiff  was  in  the 
habit  of  riding  in  the  caboose.  Held 
that,  both  from  his  having  ridden  before 
in  the  caboose,  and  from  the  posting  of 
the  notice,  plaintiff  must  be  presumed  to 
have  known  of  the  danger,  and  that, 
even  though  the  coupling  was  negligently 
made,  yet  plaintiff  can  not  recover,  be- 
cause his  act  in  standing  up  was  one  of 
the  proximate  causes  of  the  accident,  and 
was  negligent,  constituting  contributory 
negligence.  Shamblin  v.  New  Orleans, 
etc.,  R.  Co.,  114  La.  467,  38  So.  421. 

80.  Collision  with  switch  engine  while 
changing  trains. — In   an   action   for   dam- 


ages for  negligence  against  a  railway 
company  for  personal  injury  to  a  shipper 
of  stock,  riding  in  a  freight  train,  by 
coming  in  collision  with  a  moving  switch 
engine  in  the  yards  of  the  defendant  com- 
pany, it  is  made  to  appear  that  the  train 
on  which  the  plaintiff  was  being  carried 
came  into  the  defendant  freight  yards 
about  midnight,  and  that  he  was  require^ 
to  change  way  cars  before  proceeding 
further  on  his  journey.  The  way  car  on 
which  he  had  been  riding  was  left  about 
tliirty  car  lengths  from  the  place  where 
he  was  required  to  take  another  one.  To 
reach  the  other  way  car,  the  plaintiff  and 
other  passengers  were  required  to  walk 
the  length  of  the  train  between  the  track 
on  which  it  stood  and  another  track  eight 
feet  distant.  The  distance  between  cars 
or  engines  on  these  two  adjacent  tracks 
was  four  feet.  While  walking  along  the 
train  and  toward  its  head,  where  the  other 
way  car  was  supposed  to  be,  a  switch 
engine  passed  the  plaintiff  on  the  adjacent 
track,  going  in  an  opposite  direction;  and 
about  the  time  he  reached  the  head  of 
the  train,  on  his  way  to  the  other  way 
car,  the  same  switch  engine  returning, 
and  moving  in  the  same  direction,  over- 
took and  struck  him,  inflicting  an  injury 
which  is  sought  to  be  compensated  in 
damages.  Evidence  held  insufficient  to 
show  plaintiff  guilty  of  contributory  neg- 
ligence, precluding  recovery.  Judgment, 
70  Neb.  287,  97  N.  W.  308,  affirmed  in 
Chicago,  etc.,  R.  Co.  v.  Troyer,  70  Neb. 
293,   103   N.  W.  680. 

81.  Herring  v.  Galveston,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  108  S.  W.  977,  writ  of 
error  dismissed  in  102  Tex.  100,  113  S.  W. 
521. 
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Derailment  Exploding  Powder  Oar — Assumption  of  Risk. — In  an  action 
for  injuries  to  a  passenger  on  a  special  freight  train  caused  by  the  derailment 
of  a  car  loaded  with  dynamite  exploded  thereby,  evidence  that  he  expressly 
agreed  to  assume  the  risk  of  riding  on  the  flat  car  and  a  conflict  of  testimony 
as  to  whether  his  attention  was  called  to  the  powder  car  and  whether  he  also 
said  he  would  take  the  risk  from  it,  is  sufficient  to  show  that  the  passenger  as- 
sumed the  risk  of  falling  off  the  flat  car  on  which  he  was  riding,  but  did  not 
assume  the  risk  arising  from  the  car  loaded  with  dynamite. ^^ 

§  2889.  Riding  on  Crowded  Street  Car. — That  one  rides  on  a  crowded 
street  car,  on  the  invitation  of  the  company,  is  not  negligence  per  se.^^ 

§  2890.  Riding  on  Platform  of  Train. — In  an  action  against  a  carrier 
by  a  passenger  for  personal  injuries,  evidence  showing  that  the  injuries  resulted 
from  the  plaintiff's  unnecessarily  taking  a  position  upon  the  platform  of  the 
car  upon  which  he  was  riding  as  a  passenger,^*  is  sufficient  to  show  that  plaintiff 
was  guilty  of  contributory  negligence  precluding  a  recovery. 

Effort  to  Find  Standing  Room  Inside. — Undisputed  evidence,  in  action 
for  injuries  to  a  passenger  while  riding  on  platform  of  car,  that  the  conductor 
warned  the  injured  passenger  of  the  danger  of  standing  on  the  platform  and 
ordered  him  to  go  inside  the  car  and  that  he  wholly  disregarded  the  warning 
does  not  warrant  a  finding  that  plaintiff  made  proper  effort  to  find  standing 
room  inside. *5 

§  2891.  Riding  on  Platform  Steps  or  Running  Board  of  Street  Car. 

— Standing  upon  the  platform  or  step  of  a  traction  street  car  when  it  is  in  mo- 
tion is  not  prima  facie  evidence  of  negligence.*^  Certainly  not,  where  there 
IS  conflicting  evidence  as  to  whether  there  was  standing  room  in  the  car.*'^  Thus, 
the  evidence  was  held  to  sustain  a  flnding  that  the  passenger  was  free  from 
contributory  negligence  when  his  injury,  while  riding  on  the  steps  or  platform 
of  a  street  car,  was  caused  by  striking  a  trolly  pole  at  the  side  of  the  track,*^ 

82.  Derailment  exploding  powder  car  within  the  car,  as  to  whether  or  not  the 
— Assumption  of  risk. — Roberts  v.  Sierra  employees  had  requested  the  deceased  to 
R.  Co.,  14  Cal.  App.  180,  111  Pac.  519,  re-  go  inside,  and  as  to  whether  or  not  such 
hearing  denied  in  111  Pac.  527.  passenger  had  knowledge  of  the   rules  of 

83.  Riding  on  crowded  street  car.—  the  company  against  passengers  standing 
Lobner  v.  Metropolitan  St.  R.  Co.,  79  Kan.  ■''"  the  platform.  Cincinnati,  etc.,  St.  R. 
811,  101  Pac.  463,  21  L.  R.  A.,  N.  S.,  972.  Co.  v.  Lohe,  27  O.  C.  C.  138. 

84.  Riding  on  platform  of  train.—  ,  88.  Striking  trolley  pole._In  an  action 
Southern  R.  Co.  v.  Strickland,  130  Ga.  i°r  injuries  to  a  trolley  car  passenger 
779,  61  S.  E.  836:  Sterling,  etc.,  R.  Co.  v.  standing  on  a  step  withm  the  vestibule. 
Wise,   128   111.  App.   632.  caused    by   his   being   forced    outward    by 

oc     -cnr  ,4.   4.      c^A    ^<.^^Ai^„   f^r.^    ir,        the  crowd  on  the  car  and  by  the  sv/inging 

85.  Effort   to    find   standing    room   m-       ^^^-^^   ^^  ^^^   ^^^  ^^  ^^   /^   ^^j^^^^  ^;  g 

side-Rolettez;    Great   Northern   R.   Co.,  ^   ^^^n  j^   ^^   ^^^   ^-^^   ^^  ^       ^     ^ 

91  Minn.  16,  97  'N.  W.  431.  evidence    in     substance      that      when      he 

86.  Riding  on  platform  steps  or  running  stepped  onto  the  lower  step  of  the  plat- 
board  of  street  car.- Wendling  v.  Chi-  form  he  had  no  intention  of  riding  on 
cago   City  R.   Co.,  170  111.  App.  374.  such   step,   or   of  riding  at   all   unless   he 

One  who  rides   on  the  platform    of     a  could  get  in  a  safe  place  on  the  car,  that 

crowded    street    car   on   the   invitation    of  the   car  started  immediately  after  he  got 

the    company,    is    not    negligence    per    se.  „„    the    step,   and   that   he    was     obliged 

Lobner    v.    Metropolitan    St.    R.    Co.,    79  either    to    ride    in    this    position    or   jump 

Kan.   811,    101   Pac.   463,   31    L.    R.   A.,   N.  off  the   moving   car;   that   he   grasped  the 

S.,   972.  stanchions  on  either  side  of  the  steps  and 

87.  Where  a  passenger  was  standing  was  struck  before  the  car  came  to  a  stop 
on  the  platform  of  defendant's  car  at  the  and  before  he  had  any  opportunity  to  get 
time  when  the  car  was  derailed,  and  he  off,  and  that  plaintiff  was  seventy-five 
was  killed,  the  iinding  in  his  favor  will  years  of  age  justifies  a  finding  of  freedom 
not  be  disturbed  where  there  was  con-  from  contributory  negligence.  Tolleman 
flicting  testimony  on  the  issues  as  to  v.  Sheboygan,  etc.,  R.  Co.,  148  Wjs.  197, 
whether  or  not  there  was  standing  room  134  N.  W.  406. 


§  2891 


CARRIERS. 


2310 


and  by  being  thrown  from  the  platform  by  the  swaying  or  jar  of  the  car  *^ 
while  rounding  a  curve ;  8°  on  the  other  hand,  the  testimony  has  been  held  to 
show  contributory  negligence  where  the  injury  was  caused  by  plaintiff's  being 
knocked  from  the  platform  of  the  car  by  the  handlebar  of  another.^^  And  the 
fact  that  the  passenger  was  thrown  from  the  front  platform  by  a  sudden  jolt 
of  the  car  does  not  show  freedom  from  contributory  negligence  under  the  New 
York  rule.92 

Knowledge  of  Rule  as  to  Riding  on  Front  Platform. — Where  a  passen- 
ger knew  that  on  certain  cars  of  a  street  railway  company  there  was  a  notice 
stating  that  passengers  choosing  to  ride  on  the  front  platform  did  so  at  their 
own  risk,  it  was  not  necessary  for  the  company,  in  order  to  defeat  an  action 
by  the  passenger  for  injuries  received  while  alighting  from  the  front  platform 
of  a  car,  to  prove  that  he  also  had  seen  such  notice  on  the  particular  car  on 
which  he  was  riding.^^ 

Riding  on  Running  Step  or  Running  Board  of  Street  Car. — Evidence 
that  an  injured  passenger  was  riding  on  the  running  board  of  a  street  car  does 
not,  of  itself,  show  lack  of  due  care,  as  a  matter  of  law;  and  the  rule  is  the 
same  whether  the  car  is  a  horse  car,  or  an  electric  car.  Whether  or  not  the 
car  is  crowded  is  perhaps  the  most  important  consideration  in  determining  the 
question  of  the  passenger's  due  care.  Where  the  car  is  crowded,  and  the  pas- 
senger rides  on  the  running  board  without  objection  from  those  in  charge  of  the 
car,  he  is  held  not  to  be  guilty  of  lack  of  due  care,  as  a  matter  of  law,  while, 
if  there  is  plenty  of  room  inside,  he  assumes  all  the  risks  arising  from  the  po- 


89.  Passenger  thrown  to  ground  by 
swaying  of  car. — At  the  trial  of  an  action 
against  a  street  railway  company  under 
St.  1886,  c.  140,  to  recover  for  the  death 
of  the  plaintiff's  intestate  by  reason  of  the 
gross  negligence  or  carelessness  of  its 
servants  or  agents,  with  a  count  at  com- 
mon law  to  recover  for  the  injury  and 
conscious  suffering  of  the  intestate,  it 
appeared  that  the  plaintiff's  intestate  was 
standing  on  the  rear  platform  of  a  short 
car  of  the  defendant;  that  there  were  no 
gates  on  the  car;  that,  as  the  car  was 
passing  from  a  turnout  to  the  main  track 
at  a  rate  of  speed  of  from  three  and  a 
half  to  four  miles  an  hour,  there  was  a 
swaying  or  jar,  and  the  plaintiff's  intes- 
tate fell  or  was  thrown  from  the  car,  was 
found  unconscious  beside  the  track  and 
died  within  twenty-four  hours.  Held,  that 
the  evidence  would  not  justify  a  finding 
that  the  accident  was  due  to  negligence 
of  the  defendant  or  of  its  servants.  Byron 
V.  Lynn,  etc.,  R.  Co.,  177  Mass.  303,  58 
N.  E.  1015. 

90.  Thrown  from  car  while  rounding 
curve. — Evidence  in  effect  that  plaintiff 
boarded  an  over  crowded  street  car,  stood 
on  platform  and  held  to  the  railing,  at 
the  window,  that  as  he  was  paying  his 
fare  the  car  rounded  a  curve,  gave  a 
twist  and  then  threw  him  off,  and  that 
the  car  was  running  about  five  miles  per 
hour;  is  sufficient  to  sustain  a  finding  that 
plaintiff,  when  thrown  from  a  car  as  it 
was  rounding  a  curve  in  the  track,  was 
not  guilty  of  contributory  negligence. 
Zimmer  v.  Fox  River  Valley,  etc.,  R.  Co. 
95    N.   W.   957,   118    Wis.    614. 

91.  Knocked  from  car  by  handlebar  of 
passing  car. — In  an  action  against  a  street 


car  company  for  injuries  to  plaintiff  by 
being  knocked  off  a  street  car  by  being" 
struck  by  the  handlebar  on  another  car 
while  he  was  riding  on  the  steps,  evi- 
dence not  showing  any  particular  defect 
or  loose  rail  at  the  place  at  the  time  of 
accident,  but  showing  the  crooked  con- 
dition of  the  track  at  other  times  when 
excavations  were  made  to  repair  or  relay 
the  rails,  where  some  of  the  passengers 
did  not  notice  any  swaying  or  rocking 
motion  such  as  would  be  caused  by  a  de- 
fect in  the  track,  and  others  stated  that 
there  was  none,  but  merely  the  jerk 
caused  by  plaintiff  coming  in  contact  with 
the  other  car;  is  sufficient  to  support  a 
finding  that  there  was  no  risk  to  plaintiff' 
due  to  a  defective  rail,  or  the  swaying  of 
the  car  from  such  cause.  Morgan  v.  Eos. 
Angeles  Pac.  Co.,  13  Cal.  App.  12,  108 
Pac.   735. 

92.  Where,  in  an  action  for  death  of  a 
street  car  passenger  by  being  thrown 
from  the  front  platform  of  the  car  by  a 
sudden  jolt  thereof,  there  was  no  evi- 
dence describing  the  manner  in  which 
deceased  was  standing  with  reference  to- 
bracing  himself,  nor  whether  he  had  hold 
of  any  part  of  the  car  just  prior  to  the 
accident,  nor  any  facts  from  which  the 
jury  could  have  inferred  that  deceased 
was  taking  any  precaution  whatever  to 
guard  against  losing  his  balance,  plaintiff 
failed  to  establish  that  deceased  was  not 
guilty  of  contributory  negligence.  Depew 
V.  New  York  City  R.  Co.,  98  N.  Y.  S. 
276,   112  App.   Div.   260. 

93.  Knowledge  of  rule  as  to  riding  on 
front  platform. — McDonough  v.  Boston^ 
etc.,  R.  Co.,  191  Mass.  509,  78  N.  E.  141. 
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sition  which  he  chooses  to  take,  and  in  any  event  a  passenger  riding  on  the  run- 
ning board  assumes  the  risk  of  the  ordinary  perils  incident  to  the  position.^* 
There  are  many  instances  where  the  passenger  has  been  held  guilty  of  contrib- 
utory negligence;  as  where  the  passenger  was  struck  by  a  trolley  post,®^  where 
a  number  of  other  persons  similarly  situated  were  not  injured,"''  where  the  pas- 
senger did  not  keep  his  body  within  the  Hues  of  the  car,"^  and  where  he  let  go 
of  the  railing. 98  But  the  fact  that  a  passenger  was  struck  by  a  pillar  in  the 
street  while  he  was  on  the  running  board  ^^  is  insufificient  to  show  freedom  from 
contributory  negligence  under  the  New  York  doctrine. 

§  2892.  Putting  Head  or  Arms  Out  of  Car. — A  passenger  who  seated 
himself  sideways  on  a  seat  running  lengthwise  with  the  car,  facing  toward  the 
front,  and  rested  his  arm  on  the  window  sill,  extending  it  over  the  sill  and  plac- 
ing his  fingers  around  its  edge,  and  whose  hand  was  caught  by  a  car  passing  on 
an  adjoining  track,  was  not  as  a  matter  of  law  guilty  of  contributory  negligence, 
though  if  he  had  been  sitting  with  his  back  to  the  window,  as  the  seat  was  de- 
signed, or  if  he  had  kept  his  hand  and  arm  inside  the  window,  the  accident  would 
not  have  happened. ^  Where  the  evidence  showed  that,  at  the  time  of  an  injury 
to  the  arm  of  a  street-car  passenger  by  another  car  passing  on  a  switch,  he  was 
sitting  beside  an  open  window,  reading,  with  his  elbow  resting  on  the  sill,  with- 
out reason  to  suppose  that  the  cars  would  be  run  so  close  to  each  other,  and  the 
only  circumstance  showing  want  of  car  on  his  part  was  that  his  elbow  might 
have  extended  not  more  than  three  inches  beyond  the  sill,  such  evidence  was 
sufficient  to  justify  a  finding  that  such  passenger  was  using  reasonable  care  at 
the  time  of  the  accident. ^ 

Leaning  Out  of  Open  Car  on  Side  Next  to  Poles. — In  an  action  by  a  pas- 
senger on  an  open  electric  car  to  recover  for  injuries  received  by  contact  with 
a  pole  supporting  the  electric  wires,  evidence  that  the  injured  passenger  arose 
from  his  seat,  put  his  head  and  a  portion  of  his  body  outside  the  car  over  the 

94.  Riding  on  running  board  of  street  road  company  for  injuries  to  a  passenger 
car. — Bridges  v.  Jackson  Elect.  R.,  etc.,  who  came  in  contact  with  a  vehicle  while 
Co.,  8(j  Miss.  584,  38  So.  788.  he  was  standing  on  the  running  board  of 

95.  Stricking  trolley  post. — ^In  an  action  defendant's  car,  evidence  showing  that 
against  a  street  railway  for  injuries  to  a  the  injured  passenger  failed  to  keep  a 
passenger  through  being  struck,  while  lookout  in  front  and  swing  his  body 
standing  on  the  running  board  of  defend-  farther  out  from  the  stanchion  than  v/as 
ant's  car,  by  a  trolley  post,  undisputed  compatible  with  safety  instead  of  keep- 
evidence  that  there  was  plenty  of  room  ing  his  body  within  the  lines  of  the  car; 
inside,  that  plaintiff  voluntarily  took  a  is  sufficient  to  support  a  finding  that 
position  on  the  running  board  and  re-  plaintiff  was  guilty  of  contributory  neg- 
mained  there  until  the  car  was  running  ligence.  Fraser  v.  California  St.  Cable 
rapidly   and   he    endeavored   to    return    to  R.  Co.,  81  Pac.  29,  146  Cal.  714. 

his  seat  by  the  running  board  instead  of  98.    Letting  go  hold  on  rails. — Evidence 

the  aisle  which  would  have  been  safe  .and  showing   that   the   accident   resulted   from 

convenient    and    that    he    knew    the    posts  plaintiff's  voluntary  act  in   letting  go   his 

were  there;  is  sufficient  to  show  contribu-  hold  on  the  rails  of  the  street  car.     Quinn 

tory       negligence      on      plaintiff's      part.  v.   Metropolitan   St.   R.    Co.,   218    Mo.   545, 

Bridges  v.  Jackson  Elect.  R.,  etc.,  Co.,  38  118  S.  W.  46. 
So.  788,  86  Miss.  584.  99.    Evidence  in  an  action  for  injury  to 

96.  Number  of  others  on  board  not  in-  a  passenger  on  a  street  car,  struck  by  a 
jured. — Where  one  riding  on  a  running  pillar  in  the  street  just  after  he  had  got 
step  of  a  street  car  is  knocked  from  the  on  the  car  and  while  he  was  on  the  run- 
car  by  an  electric  light  pole,  and  all  the  ning  board,  held  insufficient  to  show  an 
other  persons  on  the  step  near  the  plain-  absence  of  contributory  negligence, 
tiff  had  passed  poles  equally  as  near  with-  Cugick  v.  Interurban  St.  R.  Co.,  86  N.  Y. 
out   injury,   he   must   have   been   guilty   of  S.  758. 

some  negligence,  by  leaning' back  into  the  1.    Putting  head  or  arms  out  of  car.— 

darkness,  either  to  jump  off  or  for  some  Pell  v.  Joliet,  etc.,  R.  Co.,  238   111.  510,  87 

other  cause,   so  as  to  bar  recovery.    Gilly  N.   E.   542,  affirming  judgment  in   142   111. 

V.   New  Orleans,   etc.,   R.   Co.,  21   So.  850,  App.    362. 

49   La.   Ann.  588.  2.   Judgment,   65   N.   Y.   S.   989,   53   App. 

97.  Failure  to  keep  body  within  lines  of  Div.  571,  affirmed  in  Tucker  t.  Buffalo  R. 
car. — In   an   action   against   a    street   rail-  Co.,  169  N.  Y.  589,  63  N.  E.  1101. 
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guard  rail  on  the  side  next  to  the  poles,  to  speak  to  an  acquaintance,  is  conclu- 
sive on  plaintiff's  contributory  negligence.^ 

Protection  of  Arm. — On  a  question  whether  plaintiff  voluntarily  put  his  arm 
out  of  the  car  window,  or  whether  it  was  cast  out  by  a  lurch  of  the  train,  and 
came  in  contact  with  a  bridge  through  which  the  car  was  passing,  it  appeared 
that  the  rail  on  plaintiff's  side  was  one-half  inch  lower  than  the  other,  that  nei- 
ther the  plaintiff  nor  the  other  passengers  were  moved  from  their  seats  by  the 
lurch  complained  of,  that  plaintiff  immediately  after  the  injury  said  that  he 
got  his  arm  hurt  by  putting  it  out  of  the  car  window,  and  that  the  top  of  the 
car  did  not  touch  the  bridge,  as  it  must  have  done  in  case  of  a  violent  lurch,  it 
was  held,  insufficient  to  show  involuntary  projection  of  plaintiff's  arm  from 
the  window,  and  that  the  verdict  in  his  favor  must  be  set  aside.* 

Resting  Arm  on  Window  Sill  of  Street  Car, — Evidence  that  a  passenger 
on  board  a  street  car  rests  his  arm  on  the  sill  of.  a  window  is  not  conclusive  of 
the  question  of  contributory  negligence.^  But  in  an  action  against  a  street  rail- 
way company  where  plaintiff  claimed  that  his  arm  was  resting  on  a  window 
sill,  and  through  a  collision  with  a  passing  wagon  it  was  jarred  outside  of  the 
car  and  there  injured,  evidence  that  the  car  lightly  glazed  the  dashboard  of  the 
wagon  and  that  there  was  only  a  slight  scratch  or  mark  on  it  and  none  on  the 
car  and  that  it  was  not  disturbed  in  its  position,  is  insufficient  to  show  that 
plaintiff's  arm  was  not  outside  the  car  when  the;  collision  occurred.® 

§  2893.  Burning  Out  of  Fuse. — Evidence  in  an  action  for  death  of  a  pas- 
senger on  an  electric  car,  occasioned  by  the  burning  out  of  the  fuse  in  the 
fuse  box  situated  above  the  floor,  accompanied  by  a  loud  explosion  and  a  flame 
streaming  above  the  floor,  whereupon  the  passenger  jumped  to  the  opposite  side 
of  the  car  to  avoid  the  flame,  and  stepped  or  fell  off,  is  sufficient  to  authorize 
a  finding  that  death  was  not  caused  by  contributory  negligence  of  the  passen- 
ger."? 

§  2894.  Passenger  Driving  Stage  Coach. — That  a  passenger  was  driv- 
ing a  stage  coach  while  the  driver,  who  was  intoxicated,  slept  is  not  evidence  of 
contributory  negligence.* 

§  2895.  Crossing  in  Front  of  Moving  Train  to  Reboard  Train  on  Side 
Track. — Evidence  showing  conclusively  that  a  passenger,  in  attempting  to  rer 
board  a  train  on  a  side  track  from  which  he  had  alighted  for  a  purpose  of  his 
own,  paused  in  front  of  a  rapidly  moving  train  on  the  main  track,  is  sufficient 
to  show  contributory  negligence.^ 

3.  Leaning  out  of  open  car  on  side  while  plaintiff  was  driving,  and  that  on 
next  to  poles. — Wichita  R.,  etc.,  Co.  v.  waking  up,  plaintiff  had  told  him  they 
Cummings,  72  Kan.  694,  84  Pac.  121.  had   upset.     He   further   testified   that  he 

4.  Projection  of  arm. — Richmond,  etc.,  did  not  think  it  possible  for  the  coach 
R.  Co.  V.  Scott,  88  Va.  958,  14  S.  E.  763,  to  upset  without  his  knowing  it,  and  he 
16  L.  R.  A.  91.  admitted    he    was    driving    at     the      place 

5.  Resting  arm  on  window  still  of  street  where  plaintiff  claimed  the  accident  oc- 
car. — Lange  v.  Metropolitan  St.  R.  Co.  curred.  Held,  that  there  was  no  evidence 
(Mo.  App.),  132  S.  W.  31.  of    contributory    negligence     of     plaintiff. 

6.  Lange    v.    Metropolitan    St.    R.    Co.       Schafer  v.  Gilmer,  13  Nev.  330. 

(Mo.  App.),  133  S.  W.  31.  9.    Crossing  in  front  of  moving  train  to 

7.  Burning  out  of  fuse. — Lord  v.  Man-  reboard  train  on  side  track. — A  fast 
Chester  St.  Railway,  74  N.  H.  295,  67  Atl.  through  train  on  defendant's  road  was 
639.  side  tracked  at  a  small  way  station  to  al- 

8.  Passenger  driving  stage  coaCh. —  low  another  through  train  to  pass.  Some 
Plaintiff,  a  passenger  on  a  stage  coach,  fifteen  minutes  later  plaintiff's  intestate 
testified  that,  the  driver  falling  asleep,  left  a  car  of  the  standing  train  in  which 
plaintiff  took  the  lines,  and,  on  the  driv-  he  was  a  passenger,  and  crossed  diagon- 
er's  waking  up,  the  latter  took  them,  and  ally  the  main  track  upon  which  the  other 
shortly  after  the  coach  upset.  The  driver  train  was  approaching,  at  a  time  and  in 
testified  that  he  had  no  recollection  of  such  direction  that  he  could  see  the  in- 
the  coach  upsetting,  but,  if  it  did,  it  was  coming    train.      He    hurriedly   went    to    a 
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§§  2896-2901.  Leaving  Conveyance— §  2896.  In  General.— Inability 
of  Passenger  to  Describe  Actions. — That  a  passenger  could  not  describe  her 
action  in  leaving  the  car  on  which  she  was  injured  does  not  show  that  she  did 
not  exercise  due  care  in  so  doing.^*' 

§  2897.  Falling.— Palling  in  Attempt  to  Alight.— Where  the  evidence 
showed  a  rapidly  moving  car,  and  that  plaintiff  was  seen  pushing  his  way  through 
the  car  and  out  on  the  platform,  and  the  next  instant  was  found  lying  on  the 
street,  an  inference  that  he  fell  in  attempting  to  alight  is  sustained.!^ 

Falling  in  Vestibule  of  Oar — Sand  Plunger  Projecting  Too  Far  Above 
Floor. — -In  a  street  car  passenger's  action  for  injuries  by  falling  by  her  dress 
catching  on  the  sand  plunger  in  the  vestibule,  projecting  above  the  floor,  evi- 
dence that  the  plunger  projected  farther  above  the  floor  than  usual  from  which 
it  could  be  inferred  that  the  pin  was  bent  or  worn,  is  sufficient  to  sustain  a  find- 
ing that  plaintiff  was  not  guilty  of  contributory  negligence. ^^ 

Steps  of  Car  Slippery. — Where  in  an  action  against  a  street  railway  com- 
pany for  injuries  sustained  in  alighting  from  a  street  car  by  reason  of  the  slip- 
pery condition  of  the  steps,  occasionel  by  a  storm  of  snow  and  sleet,  plaintiff 
testified  that  she  knew  that  she  had  to  look  out  for  herself,  because  it  was  slip- 
pery, and  so  held  the  handle  of  the  car  dasher;  the  jury  was  warranted  in  find- 
ing that  she  knew  that  the  step  was  slippery  and  exercised  due  care  in  view  of 
that  knowledge.i^ 

§  2898.  Alighting  from  Moving  Train  or  Car. — Unless  the  train  is  mov- 
ing very  slowly,  and  the  circumstances  are  especially  favorable,  alighting  from  it 
while  it  is  in  motion  is  prima  facie  negligence. i*  Thus  in  an  action,  against  a 
street  car  company  for  injuries,  where  defendant's  evidence  clearly  shows  that 
plaintiff  received  his  injuries  in  attempting  to  alight  from  a  moving  car,  and 
plaintiff's  case  rests  on  his  unsupported  testimony,  partially  contradicted  by  his 
own  witnesses  and  by  the  circumstances  of  the  case.^^  or  by  the  testimony  of 
apparently  disinterested  witnesses, ^^  a  verdict  in  his  favor  can  not  be  sustained, 
especially  where  the  plaintiff  had  made  declarations  to  the  effect  that  he  jumped 

pump  some  ten  steps  from  where  he  railway  company  for  personal  injuries, 
crossed  the  main  track,  hurriedly  pro-  plaintiff  alone  testifies  that  the  car  stopped 
curred  a  drink,  and  ran  back  toward  his  on  his  signal  on  the  north  side  of  a  cross- 
car,  attempted  to  pass  in  front  of  the  ing,  and  started  as  she  was  stepping  off, 
rapidly  moving  train  on  the  main  track,  but  the  driver,  conductor,  and  two  pas- 
and  was  struck  by  the  engine  and  killed.  sengers  testify  that  the  car  did  not  stop 
Held,  that  deceased  was  guilty  of  such  on  that  side  of  the  crossing,  but  that 
negligence  as  to  preclude  a  recovery.  plaintiff  stepped  off  while  the  car  was  in 
Sattler  v.  Chicago, "  etc.,  R.  Co.,  71  Neb.  motion,  a  verdict  for  plaintiff  is  not  sup- 
213,  98  N.  W.  663.  ported   by   the    evidence.      North    Chicago 

10.  Inability   of  passenger   to   describe  St.  R.  Co.  v.  Lotz,  44  111.  App.  78. 
actions.— Beattiez/.   Boston   Elev.   R.   Co.,  Judgment  for  plaintiff  in  an  action   for 
201  Mass.  3,  86 _N.  E.  930.  injury   from   the   starting   of   a   street   car 

11.  Falling  in  attempt  to  alight.—  .^vhile  she  was  alighting  after  it  had  been 
Lehner  v.  Pittsburg  R  Co.,  223  Pa.  208,  stopped  on  her  signal  will  be  reversed  as 
'^'^,0    \.^?v'  16. A™-  &.  Eng.  Ann.  Cas.  83.  against  the  weight   of  evidence,   she  hav- 

12.  Falling  in  vestibule  of  car— Sand-  jng  no  witness,  and  four  apparently  dis- 
plunger  projecting  too  far  above  floor.  interested  witnesses,  besides  the  con- 
— Martin  v.  Old  Colony  St.  R.  Co.,  211  ductor  and  motorman,  testifying  that, 
Mas.s.  535,  98  N.  E.  579.  after  plaintiff  had  asked  the  conductor  to 
r^V^'r.  ,  P^  o  '^'^  slippery  —Foster  v.  gjop  the  car,  she,  disregarding  his  warn- 
Old  Coloney  St.  R.  Co.,  182  Mass.  378,  65  jng,  alighted  while  it  was  in  motion,  and 

. .     !}?-^\   ■       r  .  .  before   it  had  stopped.     Clancy  v.  Yonk- 

14.  Alighting  from  moving  train  or  car.  ^rs  R.  Co.,  84  N.  Y.  S.  789,  88  App.  Div. 
— Chicago,    etc.,   R.   Co.   v.   Lampman,    18      g^g 

Wyo.  106,  104  Pac.  533,  25  L.  R.  A.,  N.  S.,  A  judgment  for  plaintiff  for  injuries  al- 

217,  Ann.  Cas.  1912C,  788.  leged  to  have  been  sustained  by  the  start- 

15.  Hogan  v.  Metropolitan  St.  R.  Co.,  in.g  of  a  street  car  while  she  was  in  the 
75  N.  Y.  S.  845,  71  App.  Div.  614.  act    of   alighting  after  it  had  stopped  on  her 

16.  Where,  in  an  action  against  a  street  signal   will   be    reversed,    because    against 
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off  the  car  while  in  motion  as  he  had  often  done.^'^  But  where  the  evidence 
shows  that  the  passenger  leaped  from  the  train  or  car  under  a  sudden  apprehen- 
sion of  danger  i^  to  avoid  a  wreck  ^^  or  collision, 20  or  while  being  forcibly 
ejected,^^  a  finding  that  he  was  not  guilty  of  contributory  negligence  is  sus- 
tained. And  in  an  action  by  a  passenger  against  a  railroad  company  for  per- 
sonal injuries,  where  the  evidence  was  conflicting,  both  as  to  whether  it  was  one 
of  defendant's  trainmen,  or  a  fellow  passenger,  who  advised  plaintiff  to  step 
from  the  train  as  he  did,  whereby  he  was  injured,  and  as  to  the  speed  at  which 
the  train  was  moving,  the  court  did  not  err  in  refusing  a  new  trial  on  the  ground 
that  the  evidence  "shows  that  plaintiff  leaped  out  at  right  angles  from  the  train, 
at  night,  when  it  was  moving  fast,  at  a  place  unknown  to  him."  -^ 

Knowledge  and  Consent  of  Trainmen. — Evidence  showing  that  a  passen- 
ger, who  was  injured  by  alighting  from  a  moving  train  or  car,  did  so  at  the  di- 
rection or  with  the  consent  of  the  conductor  or  trainmen  in  charge  of  the  train, 
is  sufficient  to  sustain  a  finding  of  freedom  from  contributory  negligence,^^  but 
not  where  plaintiff  knew  that  he  was  not  entitled  to  ride  on  the  train  and  ar- 


tlie  weight  of  the  evidence,  where  she  had 
no  witnesses,  and  two  apparently  disin- 
terested witnesses,  a  lawyer  and  a  police- 
man, testified  that  she  alighted  while  the 
car  was  moving  at  about  the  regular  rate 
of  speed,  and  where  she  was  otherwise 
contradicted.  Maloney  v.  Metropolitan  St. 
R.  Co.,  88  N.  Y.  S.  638,  95  App.  Div.  393. 

17.  In  an  action  against  a  street  rail- 
road company  for  injuries  to  a  passenger, 
plaintiff,  a  seventeen  year  old  boy,  tes- 
tified that  the  car  came  to  a  full  stop  at 
his  request,  and  suddenly  started  while 
he  was  alighting.  He  was  supported  by 
only  one  witness,  who  gave  a  very  con- 
fused and  contradictory  account  of  the  ac- 
cident. The  driver  and  conductor  of  the 
car  both  testified  that  plaintifif  left  the 
car  while  in  motion,  without  any  request 
to  stop  it,  and  five  disinterested  eyewit- 
nesses testified  that  the  car  did  not  stop 
or  slacken  speed  until  after  the  accident. 
Defendant  further  proved  that  plaintiff 
had  made  repeated  declarations,  shortly 
after  the  accident,  that  he  had  jumped  off 
the  car  while  in  motion,  as  he  had  done 
many  times  before.  Held,  that  a  finding 
by  the  jury  that  plaintiff  was  injured  by 
the  sudden  starting  of  the  car  while  at- 
tempting to  alight  was  against  the  weight 
of  the  evidence,  and  would  be  set  aside. 
Bernstein  v.  Dry  Dock,  etc.,  R.  Co.,  72 
Hun  46,  25  N.  Y.  S.  669,  55  N.  Y.  St.  Rep. 
341. 

18.  In  an  action  by  a  passenger  for  per- 
sonal injuries  produced  by  her  leaping 
from  defendant's  train  under  a  sudden 
apprehension  of  danger,  evidence  held  in- 
sufficient to  support  a  verdict  against  the 
company.  Gulf,  etc.,  R.  Co.  v.  Wallen,  65 
Tex.   568. 

19.  Jumping  from  car  to  avoid  wreck. 
— Evidence  showing  that  the  injuries  com- 
plained of  by  a  passenger  were  received 
in  jumping  from  a  car  which  had  broken 
loose  from  the  train  and  had  started  back 
down  the  grade,  is  sufficient  that  he  was 
not  guilty  of  contributory  negligence. 
Prescott,  etc.,  R.  Co.  v.  Morris,  92  Ark. 
365,    123    S.    W.    392. 


20.  Jumping  from  car  to  avoid  collision. 

— In  an  action  for  the  death  of  a  trolley 
car  passenger  jumping  from  a  car  onto  a 
parallel  track  in  front  of  an  approaching 
car  to  avoid  danger  of  a  collision  by  a 
car  running  into  the  car  on  which  he  was 
riding,  evidence  that  all  who  remained  on 
the  car  were  unhurt,  that  the  car  itself 
was  not  damaged  beyond  a  bent  fender, 
that  it  appeared  that  the  approaching  car 
would  not  stop  before  it  reached  the  one 
with  which  it  collided,  and  the  situation 
was  not  accompanied  by  consternation  on 
part  of  the  passenger,  is  sufficient  to  show 
such  negligence  of  defendant  as  to  place 
decedent  in  a  position  of  imminent  peril 
so  as  to  relieve  him  from  the  failure  to 
exercise  reasonable  care.  Adamson  v. 
Norfolk,  etc.,  Tract.  Co.,  69  S.  E.  1055, 
111   Va.   556. 

21.  Forcible  ejection. — And  in  Boggess 
V.  Chesapeake,  etc.,  R.  Co.,  37  W.  Va.  297, 
16  S.  E.  525,  23  E.  R.  A.  777,  a  person  hav- 
ing a  ticket  for  passage  upon  a  railroad, 
boarded  a  freight  train  v/hich  did  not 
carry  passengers,  believing  the  ticket 
good  on  that  train.  The  conductor  or- 
dered him  to  get  off  fhe  train  while  it  was 
running  at  a  speed  which  would  endan- 
ger him  in  getting  off,  and  refused  to  stop 
the  train  so  that  he  might  get  off  safely, 
and  in  violent  and  insulting  language 
threatened  to  eject  the  person  from  the 
train  by  force  if  such  order  was  not 
obeyed,  and  he  had  force  at  his  command 
to  execute  the  threat,  and  as  a  result,  the 
person  jumped  from  the  train  to  avoid 
ejection  by  force.  The  court  held,  that 
he  was  to  be  treated  as  a  passenger  and 
not  as  a  trespasser;  and  there  was  suffi- 
cient compulsion  or  show  of  force  to  ex- 
cuse the  person  from  the  charge  of  con- 
tributory negligence  in  so  jumping  from 
the  train. 

22.  Texas,  etc.,  R.  Co.  v.  Bagwell,  3 
Tex.   Civ.  App.  256,  22  S.  W.   829. 

23.  Herman  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa  161,  44  N.  W.  298. 
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ranged  with  the  engineer  to  reduce  speed  so  he  could  jump  off  at  his  destina- 
tion.-'-! And  that  the  injured  passenger  was  standing  on  the  rear  platform  of 
the  car,  when  the  conductor  took  his  ticket,  and  that  afterwards  some  one  told 
him  that  the  train  would  not  stop  at  his  destination,  but  that  he  must  jump  when 
the  train  slowed  up,  which  he  did,  both  the  conductor  and  brakeman  testifying 
that  they  told  plaintiff  no  such  thing,  and  that  the  signal  was  given  to  stop  the 
train,  but  plaintiff  was  found  to  have  left  the  platform  before  the  train  was 
stopped,  is  not  sufficient  to  show  that  it  was  with  the  knowledge  or  consent  of 
either  conductor  or  brakeman  that  plaintiff  jumped  from  the  moving  train,  and 
that  he  could  not  recover. ^^ 

Alighting  from  the  Train  after  It  Has  Started. — Where  the  evidence 
shows  that  the  injured  passenger  unnecessarily  delayed  to  alight,^*'  or  where  the 
physical  facts  as  shown  by  the  plaintiff's  own  testimony,  are  against  his  version 
of  the  accident  and  in  addition  to  testimony  of  apparently  disinterested  witnesses 
that  he  did  not  attempt  to  leave  the  car  until  it  had  started  and  that  he  then 
voluntarily  jumped  off  it,  is  sufficient  to  show  contributory  negligence  as  a 
matter  of  law.^'^  Aliter,  where  the  evidence  shows  that  the  time  of  stop  was 
too  brief  to  allow  the  injured  passenger  to  alight.^* 

§  2899.  Injury  Caused  by  Sudden  Movement  of  Train  or  Car. — Where 
the  testimony  is  conflicting  as  to  whether  the  passenger's  injuries  were  caused 


24.  In  an  action  for  injuries  to  a  pas- 
senger alighting  from  a  moving  train, 
evidence  showing  that  the  plaintiff  knew 
he  was  not  entitled  to  ride  on  that  train 
and  had  arranged  with  the  engineer  to 
reduce  the  speed  so  that  lie  might  jump 
off  at  his  destination,  is  sufficient  to  show 
that  plaintiff's  injuries  resulted  from  his 
own  negligence,  and  that  he  was  not  en- 
titled to  recover.  Glascock  v.  Cincinnati, 
etc.,  R.  Co.,  140  Ky.  730,  131  S.  W.  779. 

25.  Herman  v.  Chicago,  etc.,  R.  Co.,  79 
Iowa   161,    44    N.   W.    298. 

26.  Unnecessary  delay  of  passenger  to 
alight. — In  an  action  for  injuries  to  a 
passenger  on  alighting  from  a  train,  un- 
controverted  proof  that  plaintiff  stopped 
at  the  door  of  the  car  on  the  steps  be- 
fore stepping  pff,  long  enough  for  a 
passenger  to  alight  from  the  train  and 
assist  a  lady  and  two  small  children  on  to 
the  train  and  to  take  them  and  their 
bundles  into  the  forward  car,  put  down 
the  bundles  and  start  out  before  the  train 
started,  is  sufficient  to  warrant  a  finding 
that  he  was  guilty  of  contributory  neg- 
ligence. Barringer  v.  St.  Louis,  etc.,  R. 
Co.,  85  S.  W.  94,  87  S.  W.  814,  73  Ark. 
548. 

27.  Hannestad  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  118  IN.  W.  38. 

In  an  action  for  injuries  to  a  street  car 
passenger  while  attempting  to  alight,  evi- 
dence conflicting  as  to  whether  the  pas- 
senger when  the  car  came  to  a  full  stop 
arose  and  was  stepping  on  the  running 
board  in  the  act  of  stepping  on  to  the 
side  walk,  when  the  car  started  with  a 
sudden  jerk  and  threw  him,  or  whether 
the  car  was  merely  moving  and  coming 
to  a  stop  when  he  got  off,  although  the 
latter  testimony  was  somewhat  corrobo- 
rated by  the   place  where  a  key  dropped 
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by  the  injured  passenger  was  found  does 
not  support  a  finding  that  the  car  slowed 
dov/n  and  was  coming  to  a  stop  when  the 
passenger  started  to  alight  and  was 
thrown  from  the  car  by  a  sudden  jerk. 
Murray  v.  Rhode  Island  Co.  (R.  I.),  82 
Atl.   1. 

In  an  action  against  a  railroad  for  in- 
juries to  a  passenger  claimed  to  have 
been  caused  by  starting  the  train  with  a 
jerk  after  it  had  come  to  a  stop  near 
plaintiff's  destination,  irreconcilable  tes- 
timony as  to  whether  plaintiff  was  at- 
tempting to  get  off  the  train  when  it  first 
stopped  where  uncontroverted  proof  as 
to  where  he  was  found  unconscious  and 
as  to  where  the  train  stopped,  conclu- 
sively negatives  his  testimony;  is  suffi- 
cient to  show  that  in  fact  plaintiff  at- 
tempted to  dismount  from  the  train  after 
it  started  again,  and  was  consequently 
guilty  of  contributory  negligence.  New- 
lin  V.  Iowa  Cent.  R.  Co.,  103  N.  W.  999, 
127   Iowa   654. 

28.  Stop  too  brief  to  allow  passenger 
to  alight. — In  an  action  against  a  railroad 
for  personal  injuries  the  evidence  showed 
that  the  time  allowed  at  the  station  was 
too  brief  to  permit  plaintiff  to  alight  be- 
fore the  train  started.  Plaintiff  testified 
that  when  the  train  stopped  he  left  the 
car  as  quickly  as  he  could;  that  when  he 
reached  the  platform  he  found  the  con- 
ductor on  the  steps,  and  asked  him  to 
let  him  pass;  that  the  conductor  stepped 
aside,  and  allowed  him  to  get  off;  that 
the  train  did  not  stop  as  long  as  usual 
that  morning,  and  that  when  he  stepped 
off  the  train  was  moving  slowly,  and  he 
thought  he  could  do  so  safely.  Held  to 
justify  a  finding  that  plaintiff'  was  not 
guilty  of  contributory  negligence.  John- 
son V.  Atlantic,  etc.,  R.  Co.,  41  S.  E.  794, 
130   N.   C.   488. 
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by  a  sudden  movement  of  the  train  or  car,  the  preponderance  of  evidence  rule 
prevails.     See  instances  in  the  footnotes. ^^ 

Passenger  Acting  on  Invitation  of  Conductor  or  Trainmen. — In  an  ac- 
tion for  injuries  to  a  street  car  passenger  while  alighting,  evidence  that  the  con- 
ductor as  he  was  about  to  step  into  the  vestibule  of  the  car  barred  his  passage 
by  putting  his  arm  across  the  door  and  so  holding  it  till  the  car  came  to  a  com- 
plete stop,  whereupon  he  removed  it  and  stepped  back,  is  sufficient  to  justify  a 
finding  that  such  passenger  was  in  the  exercise  of  ordinary  care,  having  been 
invited  by  the  conductor  to  go  out  of  the  car.^" 

Opinion  of  Injured  Person  as  to  Length  of  Stop. — Where,  in  an  action 
for  injuries  to  a  passenger  while  alighting  from  a  train,  alleged  to  have  been 
caused  by  the  sudden  movement  of  the  train,  there  was  evidence  that  he  hurried 
out  as  soon  as  the  train  had  stopped,  his  statement  that  the  train  was  still  as 
long  as  three  minutes  before  he  got  out  of  his  seat,  with  a  declaration  that  he 
"could  not  tell  how  long  it  had  been  still,"  is  insufficient  to  charge  him  with  con- 
tributory negligence,  being  mere  opinion. ^'^ 

Intending  to  Step  on  to  Adjoining  Track. — The  statement  of  a  street  car 
passenger,  who,  because  of  the  sudden  starting  of  an  open  car  while  he  was 
standing  between  two  seats,  in  the  act  of  alighting,  was  thrown  forward  toward 
the  adjoining  track,  in  which  position  he  was  struck  by  a  car  passing  on  the 
adjoining  track,  that  when  he  lost  his  footing  he  was  not  looking  for  a  car,  on 
the  adjoining  track,  but  was  looking  where  he  meant  to  step,  did  not  show  that  he 
meant  to  step  onto  the  adjoining  track  without  looking,  and  so  did  not  show 
that  he  was  guilty  of  contributory  negligence.^^ 


29.  In  an  action  for  injuries  to  a  pas- 
senger by  being  thrown  from  the  train 
while  attempting  to  alight,  conflicting  evi- 
dence as  to  whether  train  stopped,  where 
none  of  the  witnesses  attempted  to  give 
the  precise  location  of  the  stop,  or  the 
distance  therefrom  to  the  place  where 
plaintiff  fell,  together  with  the  testimony 
of  the  witnesses  who  saw  the  fall,  that 
when  first  observed  plaintiff  was  on  the 
lower  step  clinging  to  the  rail  with  one 
hand  and  had  a  little  girl  swinging  from 
the  other,  and  that  plaintiff  dropped  the 
child  and  immediately  fell;  is  sufficient  to 
sustain  a  finding  that  decedent  got  on  the 
steps  while  the  train  was  stopped,  and 
was  attempting  to  alight  when  its  sud- 
den movement  caused  her  to  fall.  St. 
Louis,  etc.,  R.  Co.  v.  Rush,  93  Ark.  631, 
123   S.  W.  804. 

Evidence  conflicting  as  to  whether 
plaintiff,  an  old  man,  stepped  off  the  car 
before  it  stopped,  while  going  some  four 
or  five  miles  an  hour,  or  whether  the  car 
came  to  a  full  stop  and  started  off  again 
as  he  put  his  foot  on  the  step  in  the  act 
of  getting  oflf,  is  sufficient  to  sustain  a 
finding  that  a  street  car  passenger,  in- 
jured by  the  sudden  starting  of  the  car, 
did  not  attempt  to  step  from  the  car  un- 
til it  came  to  a  full  stop.  Buccola  v. 
Shreveport  Tract.  Co.,  61  So.  130,  132 
La.  106. 

Evidence  in  an  action  by  a  passenger 
for  injuries  sustained  in  attempting  to 
alight  from  a  train  examined,  and  held  to 
sustain  a  finding  that  the  passenger  re- 
ceived injuries  to  which  no  negligence  on 
her  part  contributed.  Pomroy  v.  Bangor, 
etc.,  R.  Co.,  67  Atl.  561,  102  Me.  497. 


In  an  action  against  a  street  railroad 
company  for  the  death  of  plaintiff's  fn- 
testate,  deceased's  son,  about  twelve 
years  old,  testified.  That,  when  the  car 
on  which  deceased  was  a  passenger  came 
to  the  street,  it  stopped,  and  his  "father 
went  to  alight,  and  as  he  was  just  about, 
just  had  one  foot  oflf  when  the  car  started, 
and  it  threw  him,  and  he  fell;  and  it 
stopped  again,  and  I  got  off.  I  guess  the 
car  went  not  more  than  a  couple  of  feet 
after  it  started.  It  was  just  a  simple 
lurch  of  the  car.''  That  his  father's  right 
foot  was  lame,  and  he  stepped  off  on  the 
other  foot.  A  physician  testified  that  de- 
ceased, immediately  after  he  was  hurt, 
said  to  him  that  he  was  afraid  the  car 
would  not  stop,  and  he  jumped  off.  The 
conductor  testified  that  deceased  started 
to  get  oflf  the  car  before  it  came  to  a  full 
stop,  but  "I  think  the  car  had  stopped 
when  I  helped  him  oflf."  Three  other 
witnesses  testified  that  deceased  at- 
tempted to  get  off  the  car  before  it 
stopped.  Another  testified  that  deceased 
lost  his  balance  and  fell  off,  and  that  the 
car  had  not  then  stopped.  Held,  that  a 
verdict  for  plaintiff  would  not  be  dis- 
charged. Williams  v.  Camden,  etc.,  R.  Co. 
(N.  J.),  37  Atl.  1107. 

30.  Passenger  acting  on  invitation  of 
conductor  or  trainmen. — McDermott  v. 
Boston  Elev.  R.  Co.,  208  Mass.  104,  94  N. 
E.  309. 

31.  Opinion  of  injured  person  as  to 
length  of  step. — St.  Louis,  etc.,  R.  Co.  v. 
Byrne,    73   Ark.    377,   84    S.    W.   469. 

32.  Intending  to  step  on  to  adjoining 
track. — Scamell  v.  St.  Louis  Transit  Co., 
102    Mo.   App.   198,   76    S.   W.   660. 
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Hand  Crushed  in  Door. — In  an  action  for  personal  injuries  by  defendant's 
suddenly  starting  the  train  as  a  passenger  was  leaving,  evidence  that  the  porter 
picked  up  the  passenger's  valise,  said  "this  is  your  station,"  that  she  got  up  and 
went  to  the  door,  that  the  train  then  began  moving  back,  that  she  stopped,  that 
the  train  then  jerked,  and  the  door  came  too  on  her  hand  crushing  it,  is  suffi- 
cient to  establish  that  the  passenger  was  not  negligent  on  her  part.^* 

§  2900.  Alighting  from  Car  between  Stations. — The  fact  that  a 
passenger  was  injured-  in  alighting  from  a  train  or  car  at  a  place  other  than  his 
station,  while  under  a  misapprehension  that  the  car  had  reached  his  destination, 
does  not  of  itself  show  contributory  negligence ;  ^*  but  evidence  that  a  train  hav- 
ing passed  beyond  a  station  at  which  a  passenger  lived,  to  a  switch,  and  backed 
into  the  station,  and  started  again,  he  was  found  under  the  wheels,  on  the  wrong 
side  of  the  train,  there  being  no  evidence  as  to  how  he  came  there,  that  there 
was  a  heap  of  snow  a  foot  or  so  from  the  track,  and  no,  evidence  that  he  did 
not  know  which  was  the  proper  side  to  get  off,  is  not  sufficient  to  show  freedom 
from  contributory  negligence  and  a  verdict  against  the  railroad  is  not  justified. ^^ 

Following  Direction  or  Invitation  of  Conductor. — In  an  action  against 
a  street  railway  company  for  injuries  sustained  by  a  passenger  while  alighting 
from  a  car  on  the  company's  private  way,  evidence  that  the  conductor  assisted 
plaintiff  to  alight  at  a  place  other  than  the  station,  and  that  the  appearance  of 
the  place  was  deceptive,  the  height  and  slope  of  the  enbankment  being  concealed 
by  tall  grass  and  weeds;  does  not  show  contributory  negligence  precluding  a 
recovery.3^ 

Implied  Invitation  to  Alight. — On  the  issue  whether  a  street  car  conductor 
invited  a  passenger  to  alight  at  a  place  where  the  car  stopped  on  the  company's 
private  way,  evidence  that  the  car  ran  by  the  platform,  that  the  conductor  rang 
the  bell  to  stop,  that  he  was  looking  at  the  passengers  as  she  attempted  to  alight 
and  did  not  warn  her  not  to  do  so,  is  sufficient  to  show  that  the  conductor  im- 
pliedly invited  the  passenger  to  alight.^^ 

Passenger  Carried  Beyond  Destination. — In  an  action  for  injury  to  a 
street  car  passenger,  a  plea  that  she  assumed  the  risk  by  voluntarily  and  know- 
ingly alighting  between  stations,  appreciating  the  danger  of  doing  so,  was  un- 
supported, where  the  evidence  showed  that  the  passenger,  with  the  conductor's 
assistance,  alighted  from  the  car  before  she  knew  she  was  beyond  her  destina- 
tion, or  between  that  station  and  the  next  one.^^ 

Directions  as  to  Way  to  Return  to  Desired  Street. — Evidence  that  a 
passenger  on  a  street  car  at  night  informed  the  conductor  that  he  desired  to 
alight  at  a  certain  street,  was  carried  by,  and  the  conductor  then  refused  to  back 
the  car  or  to  permit  the  passenger  to  remain  on  the  car  until  it  returned  to  the 
desired  street,  but  instructed  him  to  walk  to  a  certain  light,  which  he  pointed 
out,  and  then  turn  in  a  certain  direction,  stating  that  such  course  would  take 

33.  Hand  crushed  in  door. — Illinois  clear.  Held,  that  the  evidence  did  not 
Cent.  R.  Co.  v.  Taylor,  34  Ky.  L.  Rep.  show  her  guilty  of  contributory  negli- 
1169,   70   S.  W.   835.  gence.     Oddy  v.  West  End  St.  R.  Co.,  39 

34.  Alighting  between  or  at  place  other  N.  E.  1036,  178  Mass.  341,  86  Am.  St.  Rep. 
than  station. — Plaintiff,  riding  on  a  street       483. 

car,  signaled  the  conductor  to  stop  at  the  35.     Leary    v.    Fitchburg    R.     Co.,      173 

next     stopping     point.      The      motorman  Mass.   373,   53   N.   E.   817. 

stopped   the    car,    because    he    saw   a   fire  gg.     Following    direction    or    invitation 

engine    approaching,    and    plaintiff,    under  ^^    conductor.— Topp    v.    United    R.,    etc., 

the    misapprehension    that    the     car      had  ^o.,   99   Md.   630,   59  Atl.   53. 

reached  her  destination,  stepped  into  the  „1     t      i-  j   •     -^  ._•        ...       t  -l.       m 

street,  and  was  injured  by  a  rapidly  pass-  37     Implied  invitation  to  alight.— 1  opp 

ing  hose  car.     It  was  about  eight  o'clock  ^-    United    R.,    etc.,    Co.,    99    Md.    630,    59 

in   the    evening,    and   plaintiff,     who      was  ■'^tl.    52. 

familiar  with  the  street,  testified  that  she  38.    Passenger   carried  beyond  destina- 

thought  she  took  pains  to  find  out  whether  tion. — Melton  v.  Birmingham  R.,  etc.,  Co., 

anything   was   approaching,   and   that   she  153   Ala.   95,   45    So.   151,   16   L.   R.   A.,   N. 

was   looking,   and   thought   the    way    was  S.,   467. 
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the  passenger  to  his  destination,  and  the  passenger,  while  following  such  di- 
rections, walked  upon  a  trestle  and  fell  through  it,  whereby  he  was  injured,  not 
having  known,  owing  to  the  darkness,  that  he  was  on  a  trestle  when  he  fell,  is 
sufficient  to  sustain  a  finding  that  the  passenger  was  not  guilty  of  contributory 
negligence. ^8 

§  2901.  Passenger  Struck  by  Car  on  Parallel  Track. — Evidence  show- 
ing that  a  passenger  who  alighted  from  an  out  bound  street  car  passed  around 
the  rear  of  the  car  and  attempted  to  cross  the  street,  was  injured  by  being 
struck  by  a  car  coming  in  the  opposite  direction,  which  he  saw  at  a  good  dis- 
tance away,  as  he  went  around  the  rear  of  the  outbound  car,  from  which  he  had 
alighted  and  that  it  had  approached  so  rapidly  that  when  he  had  passed  over 
the  few  feet  separating  the  two  tracks  and  stepped  on  to  inbound  track,  was 
then  a  little  more  than  two  car  lengths  away  and  that  he  then  preceded  diago- 
nally across  the  track  with  his  back  partially  turned  toward  the  approaching  car 
without  looking  again,  is  sufficient  to  show  contributory  negligence.*'' 

§  2902.  Leaving  Depot  or  Station. — A  passenger,  on  leaving  a  depot, 
passed  along  the  platform,  which  ran  parallel  with  a  side  track,  and  in  descend- 
ing found  his  way  obstructed  by  a  pile  of  shells  deposited  by  a  railroad  company, 
making  it  necessary  for  him  to  step  aside  upon  the  cross-ties  of  the  side  track, 
and  in  so  doing  he  was  struck  by  a  passing  train.  Steam  was  escaping  from  an 
engine  on  the  main  track,  so  he  could  not  hear  the  noise  of  the  train  which 
struck  him.  He  was  not  warned  by  defendant's  servants,  nor  did  he  know,  or 
have  any  reason  to  know,  that  a  train  was  due  to  arrive.  Held  not  conclusive 
of  contributory  negligence.*^ 

Leaving  Ferry  Boat  by  Vehicle  Gangway. — Evidence  that  a  passenger 
leaving  a  ferry  boat  was  injured  by  falling  over  a  chain  in  the  vehicle  gangway 
of  the  ferry,  where  the  foot  passenger  gangway  was  unobstructed,  is  sufficient 
to  show  contributory  negligence  barring  a  recovery.*^ 

§  2903.  Willfulness  or  Wantonness  of  Carrier's  Servants. — Actual 
knowledge  by  a  carrier's  servants  of  the  peril  of  a  passenger,  sufficient  to  render 
the  carrier  guilty  of  wanton  negligence,  so  as  to  excuse  contributory  negligence, 
may  be  proved  by  circumstances  from  which  such  knowledge  is  a  legitimate 
inference.*^ 

Speed. — In  an  action  for  death  of  an  infirm  passenger  by  being  thrown  from 
his  seat  in  defendant's  street  car  as  it  was  rounding  a  curve,  evidence  that  the 
car  was  running  at  a  velocity  greater  than  its  customary  speed  in  order  to  make 
up  time,  is  sufficient  to  justify  a  finding  that  defendant's  servants  operated  the 
car  in  a  reckless,  willful,  or  wanton  disregard  of  existing  conditions,  within 
Rev.  Laws,  c.  Ill,  §  267,  authorizing  a  recovery  for  the  death  of  a  passenger 
caused  by  gross  negligence  of  the  carrier's  servants.** 

§  2904.  Last  Clear  Chance. — In  an  action  for  causing  death  of  one  in- 
tending to  take  passage  on  a  street  car,  evidence  that  such  person  signaled  the 
car  then  about  three  hundred  feet  or  more  away,  that  there  was  an  18  foot 
roadway  between  the  curb  and  the  nearest  rail,  but  which  is  wholly  uninforming 
as  to  the  position  and  movements  of  the  deceased,  beyond  the  fact  that  he  gave 
the  signal,  is  insufficient  to  show  negligence  of  the  motorman  after  he  knew,  or 

39.  Same — Directions  as  to  way  to  re-  42.  Leaving  ferry  boat  by  vehicle 
turn  to  desired  street. — ^Kentucky,  etc.,  gangway. — Grabler  v.  New  York,  etc., 
R.  Co.  V.  Buckler,  30  Ky.  L.  Rep.  1086,  Ferry  Co.,  117  N.  Y.  S.  1018,  64  Misc. 
100  S.  W.  328,  8   L.  R.  A.,  N.  S.,  555,  Rep.    58. 

40.  Passenger  struck  by  car  on  parallel  43.  Willfulness  or  wantonness  on  part 
track. — Cohen  v.  Boston  Elev.  R.  Co.,  203  of  carrier's  servants. — Birmingham  R., 
Mass.  66,  88  N.  E.  453.           _  etc.,  Co.  v.  Jung,  161  Ala.  461,  49  So.  434, 

41.  Leaving  depot  or  station. — Sanchez  18  Am.   &  Eng.   Ann.   Cas.   557. 

V.   San   Antonio,   etc.,   R.   Co.,   3   Tex.   Civ.  44.    Speed. — Spooner  v.   Old  Colony  St. 

App.   89,   32   S.   W.   342.  R.    Co.,    190   Mass.   132,    76   N.    E.    660. 
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ought,  in  the  exercise  of  reasonable    care,  to  have  known,  of    the  danger  of 
plaintiff's  intestate.*^ 

§§  2905-2921.  Questions  for  Jury— §  2905.  In  General.— In  an  ac- 
tion against  a  carrier  for  negligent  injury  to  a  passenger,  the  question  whether 
or  not  the  passenger  was  guilty  of  contributory  negligence  barring  his  recovery 
is  a  question  of  fact  for  the  jury  under  appropriate  instructions,  where  the  cir- 
cumstances raise  a  question  upon  the  subject.*®  In  other  words  whether  a  pas- 
senger was  in  the  exercise  of  due  and  ordinary  care  for  his  own  safety  at  the 
time  of  his  injury  is  a  question  for  the  jury  to  determine  from  the  evidence; 
and  the  court  should  not  sule,  as  a  matter  of  law,  that  the  plaintiff  has  been 
guilty  thereof,  unless  the  facts  on  which  such  a  ruling  must  rest  are  undis- 
puted.*"^ The  court,  however,  must  first  determine  whether  or  not  the  facts  in 
evidence  are  sufficient  to  make  an  issue.  There  must,  in  all  cases,  be  special 
circumstances  surrounding  and  characterizing  the  act  claimed  to  constitute  con- 
tributory negligence.  If  these  fairly  admit  of  question  as  to  whether  or  not 
the  act  was  negligent,  a  case  is  made  for  the  jury,  but  if  they  leave  no  doubt 
and  suggest  no  question  of  the  kind,  there  is  nothing  for  the  jury  to  determine.*® 
Thus,  the  court  need  not  direct  the  jury  to  find  for  the  carrier  in  an  action  to 
recover  damages  for  the  injuries  sustained  by  a  passenger,  where  there  is  evi- 
dence on  behalf  of  the  plaintiff   of  a   substantial  character,   bearing  upon  the 


45.  Last  clear  chance. — Kruck  v.  Con- 
necticut  Co.,   84   Conn.   401,   80   Atl.   163. 

46.  Questions  for  jury. — Alabama. — 
Birmingham  R.,  etc.,  Co.  v.  Lide  (Ala.), 
58  So.  990;  Louisville,  etc.,  R.  Co.  v.  Dil- 
burn    (Ala.),   59   So.   438. 

District  of  Columbia. — Harmon  v.  Wash- 
ington, etc.,  R.  Co.,  7  Mackey  (18  D.  C.) 
355. 

Georgia. — Columbus  R.  Co.  v.  Asbell, 
133   Ga.   573,   66   S.   E.   903. 

Illinois. — Peterson  v.  Elgin,  etc.,  Co., 
143    111.    App.    34. 

Indiana. — Hall  v.  Terra  Haute  Elect. 
Co.,    38    Ind.    App.    43,    76    N.    E.    334. 

lozva. — Burger  v.  Omaha,  etc.,  St.  R. 
Co.,  139  Iowa  645,  117  N.  W.  35;  Dorn  v. 
Chicago,  etc.,  R.  Co.,  154  Iowa  140,  134  N. 
W.  855;  Cubbage  v.  Estate  (Iowa),  134 
N.   W.   1074. 

Kentucky. — Louisville,  etc..  R.  Co.  v. 
Moore,  150  Ky.  693,  150  S.  W.  849;  Louis- 
ville, etc.,  R.  Co.  V.  Grimes,  150  Ky.  319, 
150   S.   W.   346. 

Whether  plaintiff  exercised  proper  care 
for  his  own  safety,  or  brought  about  the 
injury  by  his  own  inattention,  is,  under 
the  evidence,  a  question  for  the  jury. 
Illinois  Cent.  R.  Co.  v.  Proctor,  89  S.  W. 
714,   133   Ky.   93,  38  Ky.   L.   Rep.   598. 

Maryland. — Strauss  v.  United  R.,  etc., 
Co.,  101  Md.  497,  61  Atl.  137. 

Massachusetts. — Hamilton  v.  Boston 
Elev.  R.  Co.,  313  Mass.  430,  100  N.  E. 
604. 

Minnesota. — Hoblit  v.  Minneapolis  St.  R. 
Co.,  Ill  Minn.  77,  136  N.  W.  407;  Mathews 
V.  Great  Northern  R.  Co.,  119  Minn.  49, 
137   N;  W.   175. 

Missouri. — Haderlein  v.  St.  Louis  R.  Co., 
3  Mo.  App.  601,  memorandum. 

Montana. — Knuckey  v.  Butte  Elect..  R. 
Co.,  45   Mont.   106,  133  Pac.  380. 


Nebraska. — Chicago,  etc.,  R.  Co.  v.  Win- 
frey,   67   Neb.    13,   93    N.   W.    536. 

North  Carolina. — Miller  -v.  Atlanta,  etc.- 
R.   C9.,   143    N.    C.   115,   55   S.    E.   439. 

Ohio. — Holmes  v.  Ashtabula  Rapid 
Transit  Co.,  10  O.  C.  D.  638;  Cincinnati 
St.  R.  Co.  V.  Snell,  54  O.  St.  197,  43  N. 
E.  307,  33  L.  R.  A.  376;  Hollingsworth  v. 
Cincinnati  St.  R.  Co.,  31  O.  C.  C.  536,  13 
O.   C.   D.  100. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Le 
Gierse,  51  Tex.  189;  Galveston,  etc.,  R. 
Co.  V.  Smith,  59  Tex.  406;  Missouri,  etc., 
R.  Co.  V.  Rodgers,  89  Tex.  675,  36  S.  W. 
343,  reversing  35  S.  W.  413;  Gulf,  etc.,  R. 
Co.  V.  Bell,  93  Tex.  633,  57  S.  W-  939; 
Mills  V.  Missouri,  etc.,  R.  Co.,  94  Tex. 
343,  59  S.  W.  874,  55  L.  R.  A.  497,  revers- 
ing 57  S.  W.  391;  St.  Louis,  etc.,  R.  Co. 
V.  Ricketts,  96  Tex.  68,  70  S.  W.  315; 
Dallas  Rapid  Transit  Co.  v.  Payne,  98 
Tex.  311,  83  S.  W.  649. 

Where,  in  an  action  for  injuries  to  a 
passenger,  the  latter's  contributory  neg- 
ligence was  raised  by  both  pleadings  and 
evidence,  it  was  not  error  for  the  court 
to  submit  such  issue  to  the  jury.  Yecker 
V.  San  Antonio  Tract.  Co.,  70  S.  W.  780, 
33   Tex.   Civ.  App.   339. 

West  Virginia. — Normile  v.  Wheeling 
Tract.  Co.,  57  W.  Va.  133,  49  S.  E.  1030, 
68  L.  R.  A.  90'l. 

Injury  caus.ed  by  jerking  of  the  train. 
— St.  Louis,  etc.,  R.  Co.  v.  Holmes,  96 
Ark.   339,    131    S.   W.   693. 

Cattle  shipper  injured  while  attending 
cattle. — Leslie  v.  Atchison,  etc.,  R.  Co.,  83 
Kan.  153,  107  Pac.  765,  37  L.  R.  A.,  N.  S., 
646. 

47.  Harmon  v.  Washington,  etc.,  R.  Co., 
7   Mackey   (18   D.   C.)   355. 

48.  Gulf,  etc.,  R.  Co.  v.  Bell,  93  Tex. 
633,  57  S.  W.  939. 
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genera]  issue  as  to  the  carrier's  negligence.*^  This  is  the  rule  as  to  passengers 
on  trains,  whether  on  regular  passenger  trains,  freight  trains,^''  cattle  trains,^  ^ 
or  mixed  trains;  and  as  to  passengers  on  street  cars,^^  jn  elevators, ^^  and  on 
ferry  boats. ^* 

Evidence  Conflicting. — Where,  in  an  action  for  injuries,  the  evidence  was 
conflicting,  and  there  was  evidence  justifying  a  finding  that  the  plaintiiiE  was  not 
guilty  of  contributory  negligence,  or,  if  he  was,  that  such  negligence  was  not 
the  proximate  cause  of  his  injury,  the  court  was  not  required  to  direct  an  af- 
firmative response  to  the  issue  as  to  contributory  negligence  on  a  given  state  of 
facts,  if  found  by  the  jury,  though  there  was  evidence  of  such  facts. ^^ 

Directing  Verdict  Generally. — It  affirmatively  appearing  from  the  evidence 
that  the  defendant  carrier  was  not  guilty  of  any  negligence,  and  that  the  injury 
of  the  passenger  was  attributable  to  his  failure  to  observe  ordinary  care  for  his 
own  safety,  a  verdict  for  the  defendant  is  demanded. °® 

Contributory  Negligence  Established  by  Plaintiff's  Evidence. — In  an 
action  for  negligence,  the  trial  court  may  direct  judgment  by  way  of  nonsuit 
when  the  evidence  introduced  by  plaintiff  so  ccmclusively  establishes  contributory 
negligence  as  that  the  court  would  grant  a  new  trial  in  case  of  a  verdict  in  his 
favor  on  like  evidence.^'^ 

Where  Conduct  of  Passenger  Negligence  Per  Se. — The  court  may 
find  as  a  matter  of  law  that  certain  conduct  of  a  passenger  constituted  contrib- 
utory negligence  per  se  when  it  is  such  an  act  that  all  men  must  conclude  that  it 
was  the  proximate  cause  of  the  injury.^^ 


49.  Judgment,  City,  etc.,  R.  Co.  v.  Sved- 
borg,  20  App.  D.  C.  543,  affirmed  in  34 
S.   Ct.   656,  194  U.   S.  301,  48   L.   Ed.   935. 

50.  Passenger  on  freight  train. — ^Xew- 
man  v.  Chicago,  etc.,  R.  Co.,  154  Iowa  72, 
134   N.   W.   585. 

51.  Caretaker  of  live  stock  riding  on 
cattle  train. — St.  Louis,  etc.,  R.  Co.  v. 
Loyd,  105  Ark.  340,  150  S.  W.  864. 

52.  Street  cars. — City,  etc.,  R.  Co.  v. 
Svedborg,  34  S.  Ct.  656,  194  U.  S.  301,  48 
L.   Ed.   935. 

In  an  action  against  a  street  car  com- 
pany for  injuries  resulting  from  a  defect 
in  the  car,  it  is  proper  to  refuse  to  in- 
struct that  plaintiff's  knowledge  of  the 
defect,  or  his  haste  in  getting  off  the  car, 
would  constitute  contributory  negligence, 
since  negligence  is  a  question  of  fact. 
North  Chicago  St.  R.  Co.  v.  Eldridge,  151 
111.   542,   38   N.   E.   346. 

Injury  by  a  shock  received  from  the 
controller  box  on  a  car. — South  Coving- 
ton, etc.,  R.  Co.  V.  Smith,  37  Ky.  L.  Rep. 
811,   86   S.  W.   970. 

53.  Elevators. — Ferguson  v.  Truax,  136 
Wis.    637,    118    N.    W.    351. 

54.  Injury  to  passenger  on  ferry  boat. 
—Whether  plaintiff,  a  passenger  on  a 
ferry  boat,  was  guilty  of  contributory 
negligence  when  injured  by  collision  with 
a  wagon  which  ran  back  on  the  inclined 
drop,  was  a  question  for  the  jury.  Town- 
send  V.  Boston,  187  Mass.  383,  73  N.  -E. 
991. 

55.  Evidence  conflicting. — Graves  v. 
Norfolk,  etc.,  R.  Co.,  135  N.  C.  3,  48  S.  E. 
502;  Cleveland  v.  New  Jersey  Steamboat 
Co.,  53  Hun  638,  7  N.  Y.  S.  28,  25  N.  Y. 
St    Rep.  666,  2  Silvernail  93;  Norfolk,  etc., 


Terminal   Co.   v.   Rotolo,   191   Fed.   4,   113 
C.  C.  A.  583. 

56.  Directing  verdict  generally. — Mar- 
shall V.  Southwestern  R.  Co.,  103  Ga.  585, 
30   S.   E.   431. 

The  plaintiff  in  an  action  to  recc.  erfor 
personal  injuries  alleged  to  have  been 
sustained  by  the  negligent  backing  of  a 
freight  train  against  a  passenger  coach, 
having  testified  at  the  trial  that  he  could 
easily  have  avoided  being  injured  and 
having  failed  to  explain  in  his  testimony 
why  he  omitted  to  do  so,  and  his  declara- 
tion alleging  that  he  was  injured  after  he 
discovered  that  the  danger  was  imminent, 
a  new  trial  should  have  been  awarded  on 
the  general  grounds  of  the  motion, 
though  it  was  not  positive  error  to  deny 
the  motion  for  a  nonsuit.  Chattanooga, 
etc.,  R.  Co.  V.  Huggins,  89  Ga.  494,  15  S. 
E.  848. 

Negligence  is  a  question  of  fact  for  the 
jury,  where  the  facts  are  such  that  fair 
minded  men  may  differ  in  opinion  on 
them.  But,  if  contributive  negligence  is 
clearly  established,  as  where,  in  an  ac- 
tion in  behalf  of  a  person  injured  by  be- 
ing thrown  off  a  moving  train,  it  appears 
that  he  got  on  the  train  at  an  improper 
place,  and  without  leave  or  payment  of 
fare,  the  court  should  dismiss  the  com- 
plaint. Buckley  v.  New  York,  etc.,  R. 
Co.,   43   N.   Y.   Super.   Ct.   187. 

57.  Contributory  negligence  established 
by  plaiiitiff's  evidence. — McQuilken  v. 
Central  Pac.   R.   Co.,   50  Cal.   7. 

58.  Wher«  conduct  of  passenger's  neg- 
ligence per  se. — Cincinnati,  etc.,  St.  R.  Co. 
V.  Lohe,  27   O.   C.   C.   138. 
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Issue  of  Contributory  Negligence  Not  Raised. — Where  a  passenger 
pleaded  and  showed  that,  as  she  was  in  the  act  of  alighting  from  the  street  car, 
which  had  stopped  to  let  her  off,  it  suddenly  started,  throwing  her  to  the  street, 
and  the  company  pleaded  and  showed  that  the  passenger  did  not  fall  until  she 
had  safely  reached  the  street  and  was  clear  of  the  car,  the  issue  of  contributory 
negligence  was  not  raised,  and  the  court  properly  authorized  a  verdict  for  the 
passenger  if  her  evidence  was  found  true,  and  properly  directed  a  finding  for 
the  company  if  its  evidence  was  found  true.^^ 

Instructions  in  Effect  a  Demurrer  to  Evidence. — In  a  passenger's  action 
for  injuries,  an  instruction  which  recited  all  the  substantial  facts  and  charged 
that  plaintiff  would  be  guilty  of  contributory  negligence  under  the  facts  stated, 
being  in  effect  a  demurrer  to  the  evidence,  is  properly  refused,  where  the  ques- 
tion of  contributory  negligence  was  for  the  jury. 8° 

Whether  Plaintiff  Established  rreedom  from  Contributory  Negli- 
gence.— In  an  action  against  a  carrier  for  injuries  received  by  a  passenger  on 
its  train,  where  the  jury  might  have  inferred  from  defendant's  evidence,  though 
of  a  negative  character,  that  no  accident  had  occurred  to  plaintiff  in  the  man- 
ner stated  by  his  witness,  either  through  any  negligence  of  defendant,  or  with- 
out contributory  negligence  on  plaintiff's  part,  it  was  error  to  take  from  the 
jury  the  question  whether  plaintiff  had  established  his  freedom  from  contribu- 
tory negligence.^  1 

Where  Doctrine  of  Comparative  Negligence  Prevails. — Where  the 
doctrine  of  comparative  negligence  prevails  it  is  proper  to  submit  to  the  jury 
the  question  whether  the  act  of  the  injured  passenger  was  negligence,  and  if 
so  to  compare  it  with  the  acts  of  the  carrier's  servants  who  helped  to  pro- 
duce the  injury  making  allowance  in  the  verdict  for  so  much  of  the  passenger's 
negligence  as  helped  bring  about  his  injury.^^ 

§  2906.  Care  Required  of  or  in  Respect  to  Children  and  Others  un- 
der Disability. — Intoxicated  Passengers. — The  fact  that  a  passenger  was  in 
any  degree  intoxicated  at  the  time  of  his  injury  is  not  of  itself  contributory 
negligence,  but  the  question  whether  or  not  his  intoxication  contributed  to  his 
injury  is  one  of  fact  for  the  injury. ^^    And  also  the  question  whether  a  person 

59.  Issue  of  contributory  negligence  not  the  Florida  statute  for  death  of  a  pas- 
raised. — South  Covington,  etc.,  R.  Co.  v.  senger,  it  was  proper  not  to  direct  a  ver- 
Hossfeld,   145    Ky.   22,    139    S.   W.   1095.  diet   for    defendant   because   plaintiflf's    in- 

60.  Instructions  in  effect  a  demurrer  to  testate  was  riding  on  the  platform  of  a 
evidence. — Rearden  v.  St.  Louis,  etc.,  R.  moving  car  when  he  was  killed,  but  that 
Co.,  23  5  Mo.  105,  114  S.  W.  961.  it    was    proper    to    submit     to      the      jury 

61.  Whether  plaintiff  established  free-  whether  his  act  was  negligence,  and,  if 
dom  from  contributory  negligence. —  so,  to  compare  it  with  the  acts  of  defend- 
Wimpleberg  v.  Yonkers  R.  Co.,  81  N.  Y.  ant's  servants  who  helped  to  produce  the 
S.  663,  83  App.  Div.  19;  Klefifmann  v.  Dry  injury,  making  allowance  in  the  verdict 
Dock,  etc.,  R.  Co.,  93  'N.  Y.  S.  741,  104  for  so  much  of  intestate's  negligence  as 
App.  Div.  416,  16  N.  Y.  Ann.  Cas.  334;  may  have  helped  to  bring  about  his  death. 
Brettner  v.  Westchester  Elect.  R.  Co.,  Louisville,  etc.,  R.  Co.  v.  Massie  (Ky.), 
98  N.  Y.  S.  857,  49  Misc.  Rep.  508;  Berry  128  S.  W.  330. 

V.  Utica,  etc.,  St.  R.  Co.,  73  N.  Y.  S.  543,  63.     Intoxicated   passengers. — Evidence, 

76  App.   Div.  490.  if  any,  tending  to  show  that  deceased  was 

62.  Where  doctrine  of  comparative  neg-  somewhat  intoxicated  at  the  time  of  tht 
ligence  prevails. — Gen.  St.  Fla.  1906,  §  accident,  made  it  a  question  for  the  jury 
3149,  forbids  recovery  of  damages  from  a  as  to  what  extent,  if  at  all,  that  may  have 
railroad  company  where  the  injury  is  contributed  to  the  accident.  Blair  v. 
caused  by  plaintiff's  negligence,  but  pro-  Lewiston,  etc.,  St.  Railway,  85  Atl.  792, 
vides    that,    if    the    complainant    and    the  110   Me.   235. 

agents  of  the  company  are  both  at  fault,  In    an    action    against    a    railroad    com- 

the  former  may  recover,  but  the  damages  pany  for  the  death  of  a  drunken  passen- 

are   diminished   or   increased   by  the   jury  ger,   who,   it   was   alleged,   was   placed   in 

in    proportion    to   the   amount   of   default  charge  of  defendant's  conductor,  and  was 

attributable  to  him.    Held,  that  such  sec-  by  him  negligently  permitted  to  go  onto 

tion    established    a   rule    of     comparative  the  platform,  and  fall  from  the  train,  evi- 

negligence,  and  hence,  in  an  action  under  dence  held  to  justify  a  submission  to  the 
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who  was  injured  while  a  passenger  on  a  train  was  in  any  degree  intoxicated  at 
the  time  of  the  accident  for  which  he  sued  is  a  question  for  the  jury.®*  Hence 
an  instruction  that  a  passenger  injured  while  alighting  could  not  recover  if  he 
was  intoxicated  was  properly  refused,  as  making  any  degree  of  intoxication  con- 
tributory negligence  as  a  matter  of  law.^^ 

Blind  Passenger. — In  an  action  for  injuries  to  a  blind  passenger,  whether 
the  passenger  was  negligent  is  a  question   for  the  jury.^® 

Crippled  or  Maimed  Passenger. — Whether  it  was  contributory  negligence 
for  a  man  with  only  one  arm  to  attempt  to  board  a  moving  train  without  as- 
sistance is  a  question  for  the  jury.®^ 

Infants  of  Tender  Years. — Whether  a  child  of  tender  years  has  sufficient 
discretion  to  exercise  due  and  ordinary  care  for  his  own  safety  while  a  pas- 
senger ^'^  and  whether  he  was  in  fact  negligent  thereby  contributing  to  his 
injury  "9  are  questions  for  the  jury,  v;here  the  evidence  is  conflicting  or  the 
circumstances  raise  a  doubt  as  to  the  question.  A  number  of  instances  are  set 
forth  in  the  footnotes. 


jury  of  the  issue  of  the  contributory  neg- 
ligence of  deceased.  Price  v.  St.  Louis, 
etc.,  R.  Co.,  88  S.  W.  575,  75  Ark.  479,  112 
Am.   St.   Rep.   79. 

64.  Newman  v.  Chicago,  etc.,  R.  Co., 
154    Iowa    72,    134    N.    W.    585. 

65.  Hughes  v.  Chicago,  etc.,  R.  Co.,  150 
Iowa   232,    129    N.   W.   956. 

A  refusal  to  direct  a  verdict  for  defend- 
ant is  justified  in  an  action  for  injuries 
to  an  intoxicated  passenger,  caused  by  his 
falling  or  being  thrown  from  the  plat- 
form of  a  train  while  in  motion.  Fox  v. 
Michigan  Cent.  R.  Co.,  101  N.  W.  624,  138 
Mich.  433,  68  L.  R.  A.  336. 

66.  Blind  passenger. — Denver,  etc.,  R. 
Co.  V.  Derry,  47  Colo.  584,  108  Pac.  172, 
27   L.    R.   A.,    N.   S.,   761. 

67.  Crippled  or  maimed  passenger. — 
Talbert  v.  Charleston,  etc.,  R.  Co.,  72  S. 
C.   137,   51   S.   E.   564. 

68.  Riding  on  platform. — In  an  action 
for  injuries  to  a  boy  ten  years  of  age, 
allowed  to  ride  on  the  front  platform  of 
defendant's  street  car,  whether  plaintiff 
was  of  such  immature  years  and  so  want- 
ing in  intelligence  that  he  could  not  ap- 
preciate the  danger  of  riding  on  the  front 
platform  was  for  the  jury.  Denison,  etc., 
R.  Co.  V.  Carter  (Tex.  Civ.  App.),  79  S. 
W.  320,  judgment  reversed  in  8:3  S.  W. 
782,   98   Tex.  196,   107  Am.   St.   Rep.   626. 

Alighting  from  car. — Whether  a  child 
nine  years  old  has  sufficient  discretion  to 
alight  from  a  car  without  special  atten- 
tion from  the  conductor  is  a  question  of 
fact.  Ridenhour  v.  Kansas,  etc.,  R.  Co., 
102  Mo.  270,  13  S.  W.  889,  14  S.  W.  760. 

69.  Standing  on  running  board. — 
Whether  a  fifteen  year  old  boy  exercised 
ordinary  care  in  boarding  a  street  car,  and 
standing  on  the  running  board  while  a 
car  was  approaching  from  the  opposite 
direction,  is  for  the  jury.  Schneider  'J. 
North  Chicago  St.  R.  Co.,  80  111.  App. 
306. 

Riding  on  steps  of  street  car. — Whether 
it  was  contributory  negligence  for  a  boy 
thirteen  years   of  age   to   sit   on  the  plat- 


form of  an  electric  car,  resting  his  feet  on 
the  lower  step,  was  a  question  for  the 
jury.  Seller  v.  Market  St.  R.  Co.,  72  Pac. 
1006,    139    Cal.    268. 

Touching  catch  of  car  window. — Where, 
in  an  action  for  injuries  to  a  child  oc- 
casioned by  the  falling  of  a  car  window, 
she  admitted  that  she  touched  the  catch 
of  the  window,  it  was  a  question  for  the 
jury  whether  she  caused  the  window  to 
fall,  and  whether  she  was,  in  touching 
the  catch,  guilty  of  contributory  negli- 
gence. Cleveland,  etc.,  R.  Co.  v.  Scott, 
111   111.   App.  234. 

Following  adult  passenger  to  platform. 
— Contributory  negligence  is  a  question 
for  the  jury  where  a  boy  ten  and  a  half 
years  old  remained  in  his  seat  until  the 
train  entered  the  station  at  the  terminus, 
when  he  arose,  and  followed  adult  pas- 
sengers to  the  platforpi  of  the  car,  and 
was  thrown  from  the  platform  through 
the  negligent  stoppage  of  the  train. 
Schreiner  v.  New  York,  etc:,  R.  Co.,  42 
N.  Y.  S.  163,  12_App.  Div.  551. 

Car  not  stopping  long  enough  for  boy 
to  alight. — The  questions  of  negligence 
and  contributory  negligence  are  for  the 
jury;  there  being  evidence  that  a  boy  on 
a  street  car  intended  and  attempted  to 
get  off  at  a  certain  street  crossing,  but 
was  prevented  from  doing  so  by  the  car 
not  stopping  long  enough,  and  the  evi- 
dence being  conflicting  as  to  whether  he 
was  jolted  from  the  car,  or  fell  off  or 
jumped  off;  he  having  in  some  way  got 
off  and  under  the  car  between  that  and 
the  next  street.  Moran  v.  Versailles 
Tract.   Co.,   41  Atl.  652,188   Pa.  557. 

Alighting  from  moving  train  at  order 
of  conductor. — Whether  a  boy  riding  on 
a  freight  car,  in  charge  of  mules  and 
other  freight,  was  guilty  of  contributory 
negligence  in  alighting  from  the  train 
while  in  motion  in  obedience  to  an  order 
of  the  conductor,  held,  under  the  evi- 
dence, a  question  for  the  jury.  Fore  v. 
Alabama,  etc.,  R.  Co.,  39  So.  493,  87  :\Iiss. 
211,  suggestion  of  error  overruled  in  39 
So.   690. 
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Care  Required  of  Sick  or  111  Passengers. — Where  in  an  action  against 
a  carrier  by  a  person  who  was  ill  at  the  time  he  became  a  passenger,  for  negli- 
gence, whereby  his  illness  was  aggravated,  it  appeared  that  he  omitted  to  pro- 
cure the  aid  of  a  physicain  until  he  reached  home  and  had  taken  physical  ex- 
ercise while  waiting  for  the  train,  but  it  did-  not  appear  that  he  understood 
the  nature  of  his  physicial  condition  or  that  it  required  immediate  medical  at- 
tention, and  it  also  appeared  that  he  believed  the  exercise  taken  by  him  was 
conducive  to  his  improvement,  the  question  of  contributory  negligence  was 
for  the  jury.^o 

§  2907.  Awaiting  and  Seeking  Transportation. — Use  of  Station  and 
Furnishings. — In  an  action  for  injuries  sustained  by  falling  through  a  de- 
fective seat  in  a  depot,''i  by  sitting  with  his  feet  outside  the  door  of  a  small 
building  at  which  passengers  waited  for  cars,'^^  ^y  using  the  usual  passage  way 
from  the  ticket  office  to  the  baggage  room,''^  by  attempting  to  open  a  defective 
door  in  the  baggage  room  into  which  he  had  gone  at  the  invitation  of  the  bag- 
gage master,^**  by  stumbling  over  obstructions  in  passageway  to  ticket  office,'^* 
the  question  whether  or  not  plaintiff  was  negligent  is  for  the  jury. 

Use  of  Platform  and  Approaches. — The  question  as  to  whether  or  not 
the  failure  of  a  passenger  attempting  to  board  the  carrier's  train,  to  observe 
care  in  looking  out  for  his  own  safety,  while  going  along  the  platform  to  the 
train,  constituted  negligence,  is  for  the  determination  of  the  jury.'^^  Thus,  in 
vn  action  for  injuries  sustained  by  plaintiffs  by  using  an  approach  to  a  platform 


70.  Care  required  of  sick  or  ill  passen- 
gers.— A  passenger  who  had  suffered  an 
attack  of  paralysis  took  defendant's  train 
and  was  carried  by  his  station,  and  was 
obliged  to  spend  some  time  at  another 
place,  and  by  the  time  he  reached  home 
he  had  become  permanently  paralyzed.  Tn 
an  action  against  the  carrier  for  negli- 
gence, whereby  his  illness  was  aggravated 
so  that  it  resulted  in  the  permanent  para- 
lysis, it  appeared  that  he  had  failed  to 
consult  any  physician  until  he  reached 
home,  and  had  taken  considerable  physi- 
cal exercise  while  waiting  for  the  train 
that  took  him  home,  but  it  did  not  ap- 
pear that  he  knew  the  truth  as  to  his  con- 
dition or  that  he  required  medical  advice. 
Held,  that  the  question  of  contributory 
negligence  was  for  the  jury.  Nelson  v. 
Chicago,  etc.,  R.  Co.,  109  N.  W.  933,  130 
Wis.  214. 

71.  Falling  through  seat. — St.  Louis, 
etc.,  R.  Co.  V.  Grimsley,  90  Ark.  64,  117 
S.   W.    1064. 

72.  Sitting  with  feet  outside  door  of 
station. — Defendant  street  railway  main- 
tained a  small  building  for  the  storing  of 
materials,  and  also  permitted  passengers 
to  remain  there  while  waiting  for  cars. 
Plaintiff,  a  passenger,  was  directed  to 
leave  a  car  in  which  he  was  riding,  and 
wait  at  this  building  for  another  car.  He 
sat  on  the  floor  of  the  building  with  his 
feet  outside,  and  several  cars  passed  him 
safely  on  a  track  some  few  feet  away 
from  where  he  sat.  A  defective  car  was 
run  on  the  track,  left  the  r^ls  and  crashed 
into  the  building,  and  injured  plaintiff. 
Held,  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  as   a  matter   of  law. 


East  St.  Louis,  etc.,  R.  Co.  v.  Zink,  82 
N.   E.   283,  229   111.   180. 

73.  Passage  from  ticket  office  to  bag- 
gage room. — A  passenger  may  assume 
that  the  usual  passage  leading  from  the 
ticket  office  to  the  baggage  room  is  safe 
for  use,  so  that  whether  she  was  guilty 
of  contributory  negligence  merely  be- 
cause there  was  another  way  which  might 
have  been  used  without  injury,  when  the 
dangers  of  the  usual  passageway  were 
not  perceivable  or  aivoidable  in  the  exer- 
cise of  ordinary  care,  is  for  the  jury. 
Judgment,  42  Atl.  486,  62  N.  J.  L.  7,  af- 
firmed in  Exton  v.  Central  R.  Co.,  46  Atl. 
1099,   63   N._J.  L.   356,  56   L.   R.  A.   508. 

74.  Opening    door    in  baggage  room 

Where  the  owner  of  baggage  entered  a 
baggage  room  at  a  railway  station  at  the 
invitation  of  the  baggage  master,  to  point 
out  the  baggage  wanted,  and  was  injured 
by  the  falling  of  a  defective  door  which 
she  attempted  to  open,  the  question  of 
her  contributory  negligence  is  for  the 
jury,  there  being  evidence,  which  is  con- 
tradicted, that  she  was  told  not  to  open 
the  door.  Illinois  Cent.  R.  Co.  v.  Griffin, 
80  Fed.  378,  25   C.   C.  A.  413. 

75.  Passageway  to  ticket  office.^ 
Whether  a  person  who,  while  going 
through  a  narrow  passage  to  the  ticket 
office  of  a  railroad  company,  at  the  same 
time  looking  in  her  purse  for  the  money, 
was  injured  by  stumbling  over  an  ob- 
struction, was  negligent,  is  a  question  for 
the  jury.  Eycett  v.  Manhattan  R.  Co.,  42 
N.  Y.  S.  431,  12  App.  Div.  336. 

76.  Use  of  platform  and  approaches. — 
Savannah,  etc.,  R.  Co.  v.  Flaherty,  110 
Ga.   335,   35    S.   E.   677. 
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which  had  been  in  use  for  many  years  and  often  used  by  him,^^  by  standing  on 
the  edge  of  a  station  platform  with  his  back  to  an  approaching  train/*  falling 
in  an  attempt  to  sit  down  on  the  platform,  at  a  station  where  there  was  no 
building  J  8  by  falling  over  a  semaphore  brace  as  he  stepped  back  to  make  room 
on  the  platform  for  another  passenger,*''  by  a  collision  with  a  baggage  truck  on 
the  platform,*!  by  crossing  a  station  platform  on  which  there  was  snow  and 
ice,*2  by  standing  on  a  narrow  platform  between  a  parallel  track  and  the  one 
on  which  the  train  was  coming  in,*^  by  attempting  to  pass  over  a  sliding  plat- 
form into  the  car,**  by  standing  on  a  cross  walk  between  the  tracks  of  a  street 
railway  preparatory  to  taking  a  car,*^  the  question  whether  or  not  plaintiff  was 
negligent  is  for  the  jury. 
Use  of  Unlighted  Platform  in  Search  of  Water  Closet. — ^Where  plaintiff 


77.  Use  of  approach  to  platform. — ^The 
approach  to  a  platform  having  been  used 
for  years  by  many  persons,  and  often  by 
plaintiff,  it  was  not  negligence,  as  a  mat- 
ter of  law,  for  plaintiff  to  use  it  again. 
Union  Pac.  R.  Co.  v.  Evans,  71  N.  W. 
1062,  52  Neb.  50. 

78.  Standing  with  back  to  train. — Where 
a  passenger,  while  standing  on  the  edge 
of  a  station  platform  awaiting  a  train,  was 
struck  by  the  engine  bumper,  which  pro- 
jected slightly  over  such  platform,  the 
fact  that  at  the  time  of  the  accident  he 
had  his  back  to  the  train  did  not  make 
him  guilty  of  contributory  negligence  as 
a  matter  of  law.  Campbell  v.  Yazoo,  etc., 
R.  Co.,  48  So.  618,  95  Miss.  309,  21  Am. 
&  Eng.  Ann.   Cas.  1179. 

79.  Falling  in  attempt  to  sit  down  on 
platform. — In  an  action  by  a  woman 
against  a  railroad  company  for  personal 
injuries,  it  appeared  that  at  a  junction  of 
two  railroads  defendant  had  a  platform, 
but  no  buildings,  at  which  passenger 
trains  stopped;  that  plaintiff,  her  sister, 
and  the  latter's  small  children  went  to  the 
platform  on  a  dark  night,  where  her  sis- 
ter intended  to  take  defendant's  train; 
that  her  sister  sat  on  the  edge  of  the  plat- 
form, holding  one  of  the  children;  that 
the  other  asked  plaintiff  to  hold  her;  that 
plaintiff  thought  she  could  step  off  the 
platform  and  sit  down  on  the  side  of  it; 
that  she  attempted  to  step  down  about 
three  feet  from  her  sister;  that  the  dis- 
tance to  the  ground  was  about  four  feet, 
and  she  fell;  and  that  where  they  went  on 
the  platform  it  was  nearly  on  a  level  with 
the  ground.  Held,  that  whether  plaintiff 
was  guilty  of  contributory  negligence  was 
a  question  for  the  jury.  Missouri,  etc., 
R.  Co.  V.  Turley,  .37  S.  W.  52,  1  Ind.  T. 
275. 

80.  Falling  over  semaphore. — A  per- 
son who  was  lawfully  upon  a  depot  plat- 
form, and  who  stepped  back  to  make 
room  for  another,  was  not  necessarily 
guilty  of  negligence  in  not  observing  the 
presence  of  a  semaphore  brace  over 
which  he  fell.  Vance  v.  Great  Northern 
R.    Co.,   118   N.   W.   674,   106   Minn.   172. 

81.  Collision  with  baggage  truck. — A 
railroad  passenger  awaiting  a  train  who 
was  injured  by  a  baggage  truck  on  the 
platform  by  choosing  the  least   safe  way 


of  escaping  injury,  is  not  negligent  as  a 
matter  of  law  but  the  question  of  con- 
tributory negligence  is  for  the  jury.  Kan- 
sas, etc.,  R.  Co.  V.  Watson,  102  Ark.  499, 
144   S.   W.   922. 

82.  Crossing  platform  covered  with 
snow  and  ice. — Whether  a  passenger  was 
negligent  in  going  to  a  train  over  a  slop- 
ing part  of  a  station  platform,  on  which 
there  was  ice  and  snow,  instead  of  down 
the  steps,  is  for  the  jury.  Rathgebe  v. 
Pennsvlvania  R.  Co.,  36  Atl.  160,  179 
Pa.  31. 

83.  Standing  on  platform  between 
parallel  tracks. — Where  plaintiff  left  a 
waiting  room  at  a  station  with  other  pas- 
sengers on  hearing  the  train  whistle,  and 
passed  over  one  track  and  onto  a  narrow 
platform  between  such  track  and  the  one 
on  which  the  train  was  coming,  and  while 
standing,  there  was  struck  by  a  freight 
train,  which,  with  the  engine  reversed  and 
showing  no  light,  ran  down  on  the  first 
track,  and  the  space  between  the  two 
trains  standing  side  by  side  was  only 
twenty-five  inches,  the  court  could  not 
say  as  a  matter  of  law  that  plaintiff  was 
guilty  of  contributory  negligence.  Harper 
V.  Pittsburg,  etc.,  R.  Co.,  68  Atl.  831,  219 
Pa.   368.- 

84.  Passing  over  sliding  platform  into 
car. — Plummer  v.  Boston  Elev.  R.  Co., 
198    Mass.   499,   84   N.    E.   849. 

85.  Standing  on  cross  walk  between 
track  and  street. — Evidence  showed  that 
plaintiff  was  standing  on  a  cross  walk 
between  the  tracks  of  a  street  railway, 
preparatory  to  taking  a  south  bound  car, 
when  he  was  struck  by  a  north  bound 
car,  which  was  in  full  view  of  him  while 
approaching.  The  drivers  were  instructed 
to  slow  up  or  stop  when  approaching  a 
car  near  or  on  a  cross  walk  receiving  pas- 
sengers; but  the  driver  of  the  north  bound 
car  approached  the  place  where  plaintiff 
was  standing,  without  checking  his  speed. 
Plaintiff,  being  about  to  take  the  south 
bound  car,  was  facing  in  that  direction, 
and  did  not  notice  the  approach  of  the 
other  car.  Held  sufficient  to  authorize 
the  submission  of  the  case  to  the  jury. 
Order  Boetgen  v.  New  York,  etc.,  R.  Co., 
50  N.  Y.  S.  331,  reversed  in  55  N.  Y.  S. 
847,    36    App.    Div.    460. 
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on  going  to  defendant's  station  to  take  a  train  at  night  found  the  same  unlighted, 
and  while  seeking  a  secluded  spot  to  answer  an  urgent  call  of  nature  fell  from 
an  unlighted  and  ungarded  platform,  and  was  injured,  he  was  not  negligent 
as  a  matter  of  law,  but  the  question  of  contributory  negligence  is  for  the  jury,^^ 
especially  in  view  of  a  statute  requiring  platforms  and  approaches  to  water 
closets  to  be  well  lighted  when  required  for  the  convenience  of  passengers.®^ 
Crossing  or  Being  on  or  Along  Track. — A  passenger  before  crossing  a 
track  at  a  railroad  station  while  taking  a  train  is  not  required,  as  a  matter  of 
law,  to  look  and  listen  for  approaching  trains,  but  is  simply  required  to  exer- 
cise reasonable  care  in  the  light  of  all  the  circumstances  existing  at  the  time, 
and  whether  he  exercises  that  care  is  a  question  of  fact  for  the  jury.?®  Hence, 
it  has  been  held,  in  an  action  for  an  injury  to  a  passenger  caused  by  his  cross- 
ing®*" or  walking  on  or  along  an  intervening  or  parallel  track  9°  to  a  train  or 


86.  Use  of  unlighted  platform  in  search 
of  water  closet. — Drummy  v.  Minneapolis, 
etc,  R.   Co.,  153   Iowa  479,  133  N.  W.  655. 

87.  While  plaintiff  was  waiting  for  a 
train  in  a  station  on  defendant's  railroad  in 
the  evening,  she  had  occasion  to  visit  the 
water  closet,  which  was  150  feet  from  the 
station  and  reached  over  a  platform  ex- 
tending along  the  track  and  beyond  the 
building.  Having  been  shown  the  way 
by  another  passenger,  plaintiff  was  pass- 
ing along  such  platform,  when  she  fell 
off  and  was  injured.  Held,  that  evidence 
that  the  night  was  very  dark,  and  that 
the  platform  was  inadequately  lighted,  if 
at  all,  was  sufficient  to  require  submission 
to  the  jury  of  the  question  of  plaintiff's 
contributory  negligence,  especially  in 
view  of  a  state  regulation  requiring  such 
places  to  be  well  lighted,  where  required 
for  the  convenience  of  passengers. 
O'Field  V.  St.  Louis,  etc.,  R.  Co.,  189  Fed. 
721,   111   C.   C.  A.  259. 

88.  Crossing  or  being  on  or  along  track. 
— Judgment  151  Fed.  908,  affirmed  in  Chi- 
cago, etc.,  R.  Co.  V.  Stepp,  164  Fed.  785, 
89  C.  C.  A.  431. 

It  is  not  negligence  per  se  for  a  pas- 
senger to  fail  to  stop,  look,  and  listen 
while  crossing  a  track  in  a  depot  to  take 
passage  on  a  train  scheduled  to  stop  there 
at  the  very  time  he  crosses.  Illinois  Cent. 
R.  Co.  V.  Daniels,  50  So.  721,  96  Miss.  314, 
27  L.  R.  A.,  N.  S.,  128. 

88.  Crossing  track  to  board  train. — St. 
Louis,  etc.,  R.  Co.  v.  Hutchinson,  101  Ark. 
424,    142    S.    W.    527. 

90.  Crossing  intervening  track. — In  an 
action  for  the  death  of  a  passenger,  who 
was  struck  by  a  train  while  attempting  to 
cross  an  intervening  track  upon  the 
planked  way  provided  for  the  use  of  pas- 
sengers, to  reach  his  train  from  the  sta- 
tion, whether  he  was  guilty  of  contribu- 
tory negligence  held  for  the  jury.  Keifner 
V.  Pittsburg,  etc.,  R.  Co.,  72  Atl.  253,  223 
Pa.   50. 

Where  the  position  of  the  station  and 
the  tracks  is  such  that  intending  pas- 
sengers must  cross  intervening  tracks  to 
reach  their  train,  and  the  train  is  ap- 
proaching so  slowly  as  to  indicate  that 
it   is   about   to    stop,   and   the   passengers 


then  step  on  intervening  tracks  without 
apprehending  danger,  it  is  a  question  for 
the  jury  whether  they  have  exercised 
proper  care,  when  the  train  is  not  de- 
signed to  stop.  Redhing  v.  Central  R. 
Co.,   54  Atl.  431,   68   N.  J.  L.  641. 

Where  a  passenger  was  injured  while 
crossing  a  railroad  track  for  the  purpose 
of  taking  a  train,  which  was  at  some  dis- 
tance from  where  he  entered  the  depot 
grounds,  and  at  the  time  of  his  injury  he 
was  walking  on  the  track,  though  there 
was  a  space  between  two  of  the  tracks 
on  which  he  might  have  walked,  the 
question  of  contributory  negligence  was 
for  the  jury.  Chicago,  etc.,  R.  Co.  v. 
Lagerkrans,  91  N.  W.  358,  95  N.  W.  2, 
05   Neb.   566. 

At  a  railroad  station,  the  direct  and 
usual  course  for  passengers  to  reach, 
from  the  station  house,  trains  going 
northward,  was  by  crossing  a  platform 
eight  feet  wide,  and  then  one  of  the 
tracks.  Upon  the  arrival  at  the  station 
of  a  train  going  northward,  between 
quarter  and  half  past  five  o'clock  on  a 
dusky  afternoon  about  the  middle  of  No- 
vember, a  passenger  on  his  way  to  it 
from  the  station  house  walked  diagonally 
across  the  platform  some  thirty  feet  to 
the  outer  -edge  of  the  platform,  looking 
meanwhile  up  and  down  the  track  to  as- 
certain if  a  train  or  car  was  approaching 
upon  it,  and  then  stepped  upon  the  track 
without  so  looking  at  the  moment,  and 
was  instantly  struck  and  injured  by  a 
hand  car  which  was  passing  southward 
over  the  track  at  a  speed  of  more  than 
ten  miles  per  hour.  His  view  northward 
along  the  track,  as  he  walked  across  the 
platform,  extended  only  to  a  point  from 
forty  to  forty-five  feet  north  of  the  place 
where  he  stepped  from  the  platform. 
There  were  no  lights  on  the  hand  car, 
nor  any  at  the  station  except  from  the 
train  which  he  was  endeavoring  to  reach, 
and  from  two  lanterns  on  a  post  at  the 
point  which  bounded  his  northward  view; 
and  no  signal  of  warning  was  given  to 
him  except  simultaneously  with  the  col- 
lision. Held,  that  the  question  whether 
he  used  due  care  was  for  the  jury,  in  an 
action   by  him   against   the   railroad   cor- 
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street  car,^!  by  a  train's  backing  against  him  as  he  ran  up  the  track  to  catch 
a  train,^^  by  crossing  the  main  track  to  a  train  on  a  side  track,^^  by  stepping  in 


poration  to  recover  for  his  injuries  as 
caused  by  their  negligence.  Chaffee  v. 
Boston,  etc.,  R.  Corp.,  104  Mass.  108. 

Plaintiff's  intestate  entered  the  waiting 
room  at  a  station  on  defendant's  railroad, 
having  the  return  part  of  a  round  trip 
ticket,  and,  after  inquiring  the  time  of  his 
train,  sat  down  and  waited  for  it.  There 
were  two  tracks  in  front  of  the  station 
building  and  his  train  passed  on  the  far- 
ther one.  A  street  crossed  the  tracks 
at  the  end  of  the  station,  paved  with  con- 
crete, and  from  it  and  on  the  same  level 
a  paved  platform  extended  on  the  outer 
side  of  each  track;  there  being  no  division 
between  the  pavement  of  the  street  and 
the  platforms.  A  picket  fence  also  ex- 
tended from  the  street  between  the  tracks 
past  the  station,  which  prevented  cross- 
ing except  on  the  street.  An  automatic 
bell  was  rung  by  every  train  from  the 
time  it  approached  until  it  left  the  sta- 
tion. The  train  of  plaintiff's  intestate 
stopped  with  the  rear  car  on  the  street 
crossing,  and,  as  he  was  passing  to  it 
from  the  waiting  room  along  the  street, 
he  was  struck  and  killed  by  a  through 
train  on  the  nearer  track  going  in  the 
opposite  direction  at  high  speed.  Held, 
that  the  question  of  contributory  negli- 
gence was  for  the  jury.  Atlantic  City  R. 
Co.  V.  Clegg,  183  Fed.  216,  105  C.  C.  A. 
478. 

Through  freight  shedule  at  same  time 
as  passengrer  train. — A  carrier  so  arranged 
its  schedule  that  a  through  freight  run- 
ning at  the  rate  of  twenty-five  to  forty- 
five  miles  an  hour  reached  the  depot  the 
very  instant  a  passenger  train  was  sched- 
uled to  arrive  there.  A  passenger,  desir- 
ing to  board  the  passenger  train,  on  hear- 
ing the  whistle,  ran  toward  the  depot 
without  stopping,  looking,  or  listening 
before  stepping  on  the  track  on  which 
the  freight  ran,  and  the  freight  struck 
him.  Persons  who  saw  his  danger  under- 
took to  warn  him,  but  he  did  not  under- 
stand. Held,  that  the  question  of_  his 
contributory  negligence  was  for  the  jury. 
Illinois  Cent.  R.  Co.  v.  Daniels,  96  Miss. 
314.  50  So.  721,  27   L.  R.  A.,  N.   S.,  128. 

Crossing  track  to  platform  at  request 
of  agent. — In  an  action  for  the  death  of 
a  passenger  by  being  struck  by  a  train 
while  he  was  attempting  to  cross  the 
tracks  to  another  platform  to  take  the 
train,  after  the  agent  had  notified  him  of 
the  train's  approach  and  requested  him 
to  cross  over  to  the  platform,  whether  de- 
cedent was  himself  negligent  held  for  the 
jury.  Judgment  105  N.  W.  5^6,  reversed 
on  rehearing.  Dieckmann  v.  Chicago, 
etc  R  Co.,  121  N.  W.  676,  145  Iowa  250, 
31  i.  R.  A.,  X.  S.,  338. 

Passenger  struck  by  locomotive  of  train 
he  intended  to  take.— Where  a  passenger 
at    a    station    in    crossing    an    intervening 


track  to  take  his  train  is  struck  by  the 
locomotive  of  the  train  which  he  intends 
to  take,  the  question  of  his  contributory 
negligence  is  for  the  jury.  Struble  t'. 
Pennsylvania  Co.,  75  Atl.  17,  236  Pa.  113. 

Caretaker  of  stock. — In  an  action  for 
injuries  to  a  passenger  accompanying  live 
stock  in  shipment  in  crossing  the  track 
between  the  caboose  and  the  platform, 
who  was  struck  by  a  switch  engine,  it 
was  error  to  withdraw  from  the  jury  the 
question  whether  under  the  circumstances 
his  failure  to  look  constituted  contribu- 
tory negligence.  Coon  v.  Atchison,  etc., 
R.  Co.,  108  Pac.  85,  82  Kan.  311,  27  L.  R. 
A.,   N.   S.,   1013. 

91.  Street  car. — One  desiring  to  board 
a  car  crossed  one  track,  and  was  injured 
by  a  car  coming  from  the  opposite  direc- 
tion. He  had  seen  both  cars  as  they  ap- 
proached, but  the  one  that  injured  him 
was  coming  at  a  more  rapid  rate  than  he 
thought.  No  bell  was  rung  and  no  other 
warning  given.  Held,  that  the  question 
of  contributory  negligence  was  for  the 
jury.  Fonda  v.  St.  Paul  City  R.  Co.,  74 
N.  W.  166,  71  Minn.  438,  70  Am.  St.  Pep. 
341. 

Whether  a  passenger  struck  by  a  car 
while  crossing  a  track,  after  having  given 
a  signal  for  the  car  to  stop  b3'  operating 
a  device  maintained  between  that  track 
and  a  parallel  track,  was  guilty  of  con- 
tributory negligence,  held  for  the  jury. 
Karr  v.  Milwaukee  Light,  etc.,  Co.,  113 
N.  W.  63,  132  Wis.  662,  13  L.  R.  A.,  N. 
S.,   383. 

Crossing  track  at  place  car  usually 
stopped. — Plaintiff  attempted  to  cross  a 
street  to  board  a  south  bound  street  car 
at  a  place  where  cars  usually  stopped. 
When  he  reached  the  north  bound  track, 
and  the  car  was  within  150  feet,  he  waved 
his  hand  to  the  motorman,  who  shut  off 
the  power  and  checked  the  speed.  Be- 
lieving that  the  car  would  be  stopped  as 
usual,  and  after  again  looking,  plaintiff 
walked  quickly  onto  the  south  bound 
track,  and  when  about  halfway  over,  ob- 
serving that  the  car  was  coming  very 
rapidly,  he  increased  his  speed,  but  could 
not  clear  the  track,  and  was  struck.  Held, 
that  he  was  not  negligent  as  matter  of 
law.  Hunt  v.  Old  Colony  St.  R.  Co.,  91 
N.  E.  883,  306  Mass.  11. 

92.  Running  up  track  struck  by  back- 
ing train. — A  passenger,  struck  and  killed 
by  a  train  backing  against  him  at  night 
as  he  was  running  up  the  track  to  catch 
the  train,  which  he  supposed  had  already 
passed  the  station,  held  not  negligent  as 
a  matter  of  law.  Evans  v.  Southern  Pac. 
Co.,  202   Fed.   160,   120  C.   C.  A.  448. 

93.  Crossing  main  track  to  train  on  sid- 
ing.— Two  trains  passed  daily  at  a  station, 
where  the  one  first  arriving  passed  to  a 
side  track,  to  reach  which  from  the  depot 


r327 


CONTRIBUTORY    NEGLIGENCE. 


§    2907 


front  of  the  train  coming  in  on  a  track  which  it  had  seldom  if  ever  used  be- 
fore,^* or  by  having  gone  on  the  other  side  of  the  track  and  recrossing  after 
hearing  the  signal  of  the  approach  of  a  train, "s  that  the  question,  whether  or 
not  he  was  guilty  of  contributory  negligence,  is  for  the  jury. 

Being  in  Yards. — In  an  action  for  injury  to  a  passenger  while  awaiting  or 
seeking  transportation  caused  by  changing  his  position  while  waiting  for  a  stock 
train  to  be  made  up  in  the  yards,^*  or  by  his  having  fallen  into  a  drain  box 
while  crossing  defendant's  yards  for  the  purpose  of  changing  cars,^''^  the  ques- 
tion of  contributory  negligence  is  for  the  jury. 

Going  to  Car  Stopped  at  Usual  Place. — In  an  action  by  a  passenger  for 
an  injury  caused  by  walking  in  the  dark  to  a  train  ^^  or  street  car  ^^  which  has 
stopped  at  a  place  beyond  the  usual  stopping  point,  the  question  of  contributory 
negligence  is,  under  all  the  circumstances  of  the  case,  for  the  jury. 

Passenger  Injured  by  Crowd. — Where  plaintiff  who  was  injured  as  she 
was  about  to  board  a  street  car  had  reason  to  expect  that  the  car  would  stop 
with  a  trailer  or  a  portion  thereof  opposite  the  point  where  she  took  her  posi- 
tioi!,  and  from  which  she  was  pushed  under  the  car  and  injured  by  the  cro  -'d 
behind  her,  she  was  not  negligent  as  a  matter  of  law  in  taking  such  position, 
but  the  ques.tion  of  negligence  on  her  part  must  be  determined  by  the  jury.^ 

Failure  of  Passenger  to  Protect  Himself  against  Cold  and  Exposure. 
■ — In  an  action  against  a  railroad  company  for  injuries   from  taking  cold,   the 


it  was  necessary  for  passengers  to  cross 
the  main  track,  on  which  the  second 
train  was  due  five  minutes  later.  On  the 
conductor  of  the  first  train  calling  "all 
aboard,"  plaintiff,  without  looking,  started 
to  cross  the  main  track  to  such  train,  but 
v/as  struck  by  the  second  train,  which  had 
signaled  its  approach,  but  which  he  could 
not  see,  on  account  of  the  crowd,  until 
he  reached  the  track.  Held,  that  plain- 
tiff's failure  to  look  and  listen  was  not 
negligence  per  se,  but  the  question  was 
properly  submitted  to  the  jury.  Gulf,  etc., 
R.  Co.  V.  Morgan,  64  S.  W.  688,  26  Tex. 
Civ.   App.   378. 

94.  Train  on  track  seldom  used  by  it. 
— Deceased  had  frequently  crossed  a 
track  to  take  a  train  at  an  early  hour  on 
a  second  track.  One  cold  morning,  when 
it  was  not  yet  light,  he  hurried  from  the 
station  after  the  gates  were  opened,  and 
was  struck  by  the  train  coming  on  the 
first  track.  There  was  a  headlight  on  the 
engine  and  a  bell  was  rung.  He  did  not 
look  before  attempting  to  cross.  A  pas- 
senger behind  him  barely  escaped,  and 
others  were  stopped  by  the  interposition 
of  the  train.  The  gateman  announced  the 
coming  of  the  train,  but  did  not  announce 
that  it  was  on  the  first  track.  A  switch- 
man testified  that  the  train  had  not  come 
in  on  the  first  track  before  the  accident 
for  thirteen  years,  but  a  passenger  thought 
it  had  done  so  once  or  twice  about 
two  months  prior  thereto.  Held  a  ques- 
tion for  the  jury  whether  deceased  was 
guilty  of  contributory  negligence.  Beecher 
•V.  Long  Island  R.  Co.,  55  N.  Y.  S.  23, 
35  App.  Div.  292,  order  affirmed  in  55  N. 
E.   899,   161   N.   Y.   222. 

95.  Recrossing  track. — Whether  it  is 
gross  negligence  for  one  waiting  at  a  sta- 
tion to  go  on  the  other  side  of  the  track, 


and  recross  after  hearing  the  first  signal 
of  the  approach  of  a  train,  is  a  question 
for  the  jury.  Drawdy  v.  Atlantic,  etc.,  R. 
Co.,   55   S.    E.   444,  75   S.    C.  308. 

96.  A  stock  shipper  accompanying  his 
stock,  in  order  to  catch  his  train  when 
it  was  made  up  at  a  junction,  was  com- 
pelled to  wait  in  a  switch  yard  containing 
many  tracks.  The  night  was  dark  and 
wet.  The  engineer  making  up  his  train 
pulled  by,  then  stopped  and  turned  back, 
striking  the  shipper,  who  had  meanwhile 
shifted  his  position.  No  signal  of  warn- 
ing was  given,  and,  if  there  was  a  head- 
light, none  of  those  in  that  vicinity  no- 
ticed it.  Held,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. 
Omaha,  etc.,  R.  Co.  v.  Crow,  74  N.  W 
1066,   54   Neb.   747,   69  Am.   St.   Rep.   741. 

97.  Philadelphia,  etc.,  R.  Co.  v.  Mc- 
Gugan,   102  Md.   270,   63  Atl.  752. 

98.  Going  to  car  stopped  at  unusual 
place. — Where  plaintiff,  on  a  very  dark 
night,  while  walking  rapidly  with  a  con- 
ductor who  was  carrying  a  lantern  and 
showing  him  to  a  train  which  he  desired 
to  board,  and  which  had  stopped  some 
distance  from  the  station,  fell  into  a  gully, 
which  he  claimed  he  did  noi  see,  and  of 
the  existence  of  which  he  was  not  aware, 
the  question  of  whether  he  saw  or  should 
have  seen  the  gully  was  for  the  jury.  San 
Antonio,  etc.,  R.  Co.  v.  Turney,  73  S.  W. 
356,   33   Tex.   Civ.   App.   626. 

99.  Whether  an  intending  passenger 
wat  negligent  in  attempting  to  reach  a 
street  car  which  passed  by  a  usual  stop- 
ping place,  compelling  plaintiff  to  walk 
some  thirty  feet  on  a  dark  night,  was  a 
question  for  the  jury.  Vasele  v.  Grant 
St.  Elect.  R.  Co.,  48  Pac.  249,  16  Wash. 
602. 

1.    Passenger  injured  by  crowd. — Cousi- 
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questions  whether  the  passenger  should  have  anticipated  that  he  would  be  made 
sick  by  remaining  in  the  cold  room,  and  whether  by  reasonable  effort  he  could 
have  found  accommodations  elsewhere,  and  whether  he  should  have  imposed 
on  the  railroad  company  the  burden  of  providing  accommodation  for  the  length 
of  time  he  did,  are  for  the  jury.^  And  it  is  a  question  for  the  jury  whether 
five  hours  before  the  departure  of  a  train  is  an  unreasonable  time  for  one  in- 
tending to  become  a  passenger  to  remain  in  a  railroad  waiting  room,  which  a 
railroad  company  voluntarily  keeps  open  for  the  time  such  person  is  there. ^ 

Failure  to  Consider  Possibility  of  Collision. — The  failure  of  a  person 
intending  to  become,  or  who  has  been  accepted  as,  a  street  railway  passenger, 
to  consider  whether  or  not  the  car  may  come  into  contact  with  a  passing  train, 
affords  no  .conclusive  presumption  of  his  carelessness,  but  the  question  of  negli- 
gence is  for  the  jury.* 

§  2908.  Entering  Conveyance  in  General. — ^Whether  a  passenger,  injured 
while  attempting  to  board  a  train '  or  street  car,*  was  negligent,  or  failed  to 
exercise  due  and  ordinary  care  for  his  own  safety,  is,  ordinarily,  a  question 
for  the  jury.  Thus,  where  plaintiff  alone  testified  in  his  own  behalf  as  to  the 
circumstances  of  the  accident  in  which  he  received  injuries  in  boarding  defend- 
ant's car,  and  his  statements  were  contradicted  by  defendant's  witnesses,  the 
case  should  be  submitted  to  the  jury.''' 

Necessity  for  Special  Invitation. — It  is  not  negligence  as  matter  of  law 
for  one  to  board  a  street  car  without  special  invitation  to  do  so,  but  the  ques- 
tion of  contributory  negligence  is  for  the  jury.* 

Instances  Generally.- — In  an  action  for  injuries  to  a  passenger  boarding  a 
train  or  car,  caused  by  the  jostling  of  a  crowd  where  she  had  been  in  similar 
crowds  theretofore  and  seen  the  same  struggling,*  by  standing  on  a  pile  of  dirt 
in  the  street,^*'  by  the  attempt  of  an  enfeebled  person,  encumbered  with  heavy 


neau   v.    Muskegon   Tract.,    etc.,    Co.,    152 
Mich.  48,  115  N.  W.  987. 

2.  Failure  of  passenger  to  protect  him- 
self against  cold  and  exposure. — Brackett 
V.  Southern  Railway,  88  S.  C.  447,  70  S. 
E.   1026,   Ann.   Cas.   1912C,   1170. 

■Waiting  room  washed  out  while  pas- 
senger there. — Evidence,  in  an  action 
against  a  carrier  by  a  passenger  who 
caught  cold,  the  waiting  room  for  white 
people  at  a  station  where  she  was  waiting 
for  a  train  to  connect  with  that  from 
which  she  had  alighted  being  washed  out 
while  she  was  there,  held  sufficient  to 
warrant  submission  of  the  issue  of  con- 
tributory negligence  and  wantonness. 
Neal  V.  Southern  Railway,  75  S.  E.  405, 
92   S.    C.   197. 

Flag  station. — What  ordinary  diligence 
would  require  of  a  passenger  at  a  flag 
station,  where  train  failed  to  stop  on 
signal,  who  had  to  protect  himself  from 
resulting  injury  through  cold  and  ex- 
posure, is  a  question  for  the  jury.  Cen- 
tral, etc.,  R.  Co.  V.  White,  135  Ga.  524,  69 
S.    E.    818. 

3.  Brackett  v.  Southern  Railway,  88  S. 
C.  447,  70  S.  E.  1026,  Ann.  Cas.  1912C, 
1170. 

4.  Failure  to  consider  possibility  of  col- 
lision.— Lockwood  V.  Boston  Elev.  R.  Co., 
200  Mass.  537,  86  N.  E.  934,  22  T,.  R.  A., 
N.    S.,   488. 

5.  Entering  conveyance    in     generaL — 


Benjamin  v.   Metropolitan   St.   R.   Co.,   84 
N.  Y.  S.  458. 

Struck  by  engine. — Whether  a  passen- 
ger struck  by  a  part  of  the  engine  while 
attempting  to  board  the  train  was  neg- 
ligent is  a  question  for  the  jury.  Willi- 
ford  V.  Southern  Railway,  85  S.  C.  301, 
67    S.    E.    302. 

6.  Street  car. — In  an  action  against  a 
street  railway  company  for  injuries  to  a 
boarding  passenger,  the  question  of  con- 
tributory negligence  is  for  the  jurv.  Haas 
V.  Wichita  R.,  etc.,  Co.,  132  Pac'  195,  89 
Kan.  613,  48  L.  R.  A.,  N.  S.,  974. 

7.  Sweeny  v.  Union  R.  Co.,  62  N.  Y.  S. 
1034,  31  Misc.  Rep.  797.  Judgment  re- 
versed in  64  N.  Y.  S.  453,  31  Misc.  Rep. 
472. 

8.  Necessity  for  special  invitation. — 
Baskett  v.  Metropolitan  St.  R.  Co.,  123 
Mo.   App.  725,  101   S.  W.   138. 

9.  Injury  by  jostling  crowd. — ^Whether 
a  passenger,  injured  while  attempting  to 
board  a  car  at  a  station  by  reason  of  the 
jostling  of  a  crowd,  was  guilty  of  coti- 
tributory  negligence  or  assumed  the  risk, 
in  view  of  the  fact  that  she  had  been  in 
similar  crowds  before  and  had  seen  the 
same  struggling  and  the  same  failure  on 
the  part  of  the  carrier  to  control  the 
crowd,  was  for  the  jury.  Kuhlen  v.  Bos- 
ton, etc.,  R.  Co.,  79  N.  E.  815,  193  Mass. 
341,  7  L.  R.  A.,  xV.  S.,  729. 

10.  Standing  on  pile  of  dirt  in  street. — 
Thorne  v.  Philadelphia  Rapid  Transit  Co., 
237   Pa.  20,  85   Atl.  25. 
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grips, 11  to  board  a  train  or  by  placing  his  hand  on  the  door  instead  of  hand 
rail  next  to  it,!^  the  question  whether  or  not  he  was  guilty  of  contributory  neg- 
ligence is  a  question  for  the  jury.  So,  also,  where  the  injury  to  a  pregnant 
woman  might  have  been  caused  by  her  lifting  a  child  onto  the  platform  of  the 
car.i^ 

Whether  Passenger  Acted  with  Reasonable  Promptness. — In  an  ac- 
tion against  a  railway  company  for  injuries  to  a  passenger,  the  question  whether 
plaintiff  acted  with  reasonable  promptness  in  boarding  the  train  is  for  the 
jury.14 

Premature  Starting  of  Train. — Where  evidence  is  conflicting  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence  in  boarding  a  train,  in  which 
act  he  was  injured  by  the  sudden  starting  of  the  train  while  he  was  on  the 
car  steps,  it  should  not  be  directed  for  defendant,  though  the  evidence  pre- 
ponderates in  favor  of  the  idea  of  contributory  negligence,^^  but  the  question 
should  be  submitted  to  the  jury. 

Premature  Starting  of  Street  Car. — The  question  of  plaintiff's  contrib- 
utory negligence,  when  injured  by  alleged  negligent  starting  of  a  street  car, 
which  he  was  attempting  to  board,  while  he  was  on  the  step,  was  one  for  the 
jury,!^  for  the  risk  of  a  premature  start  while  boarding  a  car  is  never  as- 
sumed.^'^  And  whether  a  passenger,  thrown  from  his  footing  in  attempting 
to  board  a  street  railway  car  by  the  negligent  starting  thereof,  was  guilty  of 
fontributoiy  negligence  in  not  releasing  his  hold  on  the  rail  and  in  running 
alongside  and  attempting  to  regain  his  position  and  board  the  car,  is  for  the  jury, 
and  especially  where  the  starting  off  of  the  car  was  slow.^^ 

Car  Starting  after  Stopping  Reasonable  Time. — Where  a  car  was  stopped 
in  response  to  signals,  the  fact  that  the  car  stopped  long  enough  so  that  the 
passenger  had  ample  opportunity  to  board  it,  and  that  after  the  car  had  stopped 
a  reasonable  time  he  attempted  to  board  it,  without  paying  any  attention  to  the 
signals  to  start  the  car,  did  not,  as  a  matter  of  law,  make  him  negligent,  nor 
require  him  to  anticipate  that  the  car  would  start  while  he  was  about  to  board 
it;  but  the  question  of  his  negligence  was  for  the  jury.i^ 

Boarding  Train  or  Car  from  Wrong  Side. — In  an  action  against  a  carrier 

11.  Attempt  by  enfeebled  person  to  to  the  jury  the  question  of  contributory 
board  train. — Negligence  as  a  matter  of  negligence.  Atwood  v.  Washington  Water 
law,  barring  recovery  for  injuries  to  a  Power  Co.,  128  Pac.  1065,  71  Wash.  518. 
passenger  by  the  movement  of  a  train  14.  Whether  passenger  acted  with  rea- 
while  he  was  ascendmg  the  steps  of  a  sonable  promptness.— St.  Louis,  etc.,  R. 
car,  was  not  shown  by  the  fact  that  he  Co.  v.  Hartung,  95  Aric.  330,  128  S.  W. 
had  just   recovered   from   an   illness,   and  1035. 

was   weak   and   enfeebled,   and   attempted  15.    Premature   starting   of   train. — Kul- 

to  board  the  train  with  two  heavy  grips.  man   v.   Erie   R.   Co.,   65    N.   J.   L.   341,   47 

Galveston,    etc.,    R.    Co.   v.    Fink,   44   Tex.  Atl.    497. 

Civ.  App.  5<4,  99  S.  W.  204.  16.    Premature  starting  of  street  car.— 

12.  Placing  hand  on  door  instead  of  Rea  v.  Media,  etc.,  R.  Co.,  231  Pa.  129,  70 
hand  rail. — Where  a  passenger    was     in-  Atl.   554. 

jured  while  boarding  a  street  car  by  plac-  17.    Whether  plaintiff  assumed  the  risk 

ing  his  hand  on  the  door,  which  had  not  of  a   sudden   jerk  while   standing   on   the 

been   fully  opened,  he  was  not  guilty  of  step  of  a  street  car  held  for  the  jury,  in 

negligence,  as  a  matter  of  law,  in  placing  view  of  the  evidence  tending  to  show  that 

his  hand  on  the  door,  instead   of  on  the  she  did  not  intend  to  remain  on  the  step, 

handle  or  rail  next  to  it;   he  h.iving  tes-  and  that  the  car  started  prematurely,  for 

tified  that  he  believed  the  door  was  open  the  risk  of  a  premature  start  while  board- 

and   received   no   warning   from   the    con-  ing  a  car  is  never  assumed.     Rand  v.  Bos- 

ductor  to  the  contrary.    Carter  v.  Boston,  ton  Elev.  R.  Co.,  84  N.  E.  841,  198  Mass. 

etc.,  R.  Co.,  91  N.  E.  142,  205  Mass.  21.  569. 

13.  Tn   a   street   car  passenger's   action  18.    Burger  v.   Omaha    etc.,   St.   R.   Co., 
for  injuries  by  a  violent  jerk  in  starting,  ^39   Iowa  645,   117   N.  W.   35. 
testimony   of   a   physician    that    plaintiff's  19.    Car  starting  after  stopping  reason- 
act,  lifting  her  child  onto  the  car,  might  able  time. — Ryan  v.  Pittsfield,  etc.,  R.  Co., 
have  caused  her  miscarriage,  held  to  carry  203   Mass.  283,  89   N.   E.   527. 


2908 


CARRIERS. 


2330 


for  injuries  caused  to  a  passenger  while  attempting  to  board  a  train  -"  or  street 
car  21  from  tlie  wrong  side,  the  question  whether  or  not  the  injured  person  was 
guihy  of  contributory  negUgence  is  for  the  jury. 

Boarding  Street  Car  Not  in  Proper  Place  at  Platform. — In  an  action  for 
injuries  received  by  plaintiff  in  attempting  to  board  a  street  car,  which  was  not 
put  in  its  proper  place  beside  the  platform,  but  was  stopped  with  only  eight 
inches  of  the  car  step  adjacent  to  the  straight  part  of  the  platform,  the  remain- 
ing two  feet  or  more  of  the  platform  curving  sharply  away,  whether  the  plain- 
tiff used  due  care  is  a  question  for  the  jury.^^ 

Attempting  to  Board  Crowded  Car. — Where  a  passenger  attempted  to 
take  passage  on  a  crowded  car,  which  had  stopped  at  a  place  where  cars  usually 
received  passengers,  but,  owing  to  the  crowd,  did  not  secure  a  firm  footing  be- 
fore the  car  was  started  with  such  force  as  to  throw  him  to  the  ground,  the 
carrier's  servants  not  having  warned  him  not  to  iake  passage;  the  question  of 
contributory  negligence  is  for  the  jury.^^ 

Elevators. — In  an  action  for  injuries  to  a  passenger  by  falling  into  an  ele- 
vator shaft,2*  by  having  his  foot  caught  between  the  elevator  and  the  side  of 
the  well,^^  by  slipping  into  elevator  without  notice  that  its  floor  was  below  the 


20.  Boarding  train  from  wrong  side. — 

In  an  action  against  a  railroad  for  inju- 
ries caused  to  a  passenger  while  attempt- 
ing to  board  a  train  from  the  wrong  side, 
plaintiff's  testimony  that  he  at  first  stood 
on  the  platform,  but  the  crowd  was  so 
great  that  it  crowded  him  forward  across 
the  first  track,  at  which  time  some  one 
came  along  and  parted  the  crowd  to  make 
room  for  the  train,  and  he  was  shoved 
over  to  the  outside,  makes  the  question 
of  his  contributory  negligence  one  for 
the  jury.  Begley  v.  Pennsylvania  R.  Co., 
50  Atl.  1009,  201  Pa.  84. 

21.  Boarding  car  from  wrong  side. — 
Plaintiff  could  not  be  held  guilty  of  con- 
tributory negligence  as  matter  of  law,  on 
evidence  that  she,  a  woman  on  crutches, 
with  intention  of  taking  passage  on  de- 
fendant's street  car,  got  on  the  step  lead- 
ing to  the  rear  vestibule  from  the  left 
hand  side,  in  ignorance  of  defendant's 
rule  by  which  the  door  at  that  side  was 
kept  locked,  and  entrance  could  be  had 
only  by  the  door  at  the  right  hand  side, 
and  there  stood  with  both  hands  on  the 
grab  iron,  holding  her  crutches,  and  rap- 
ping on  the  door,  and  asking  for  admis- 
sion, and  that  the  conductor  shook  his 
"head,  and  at  the  same  time  gave  the 
starting  signal,  resulting  in  her  being 
thrown  off.  Yancy  v.  Boston  Elev.  R. 
Co.,  91  N.  E.  203,  305  Mass.  162,  20  L.  R. 
A.,   N.   S.,   1217. 

22.  Boarding  street  car  not  in  proper 
place  at  platform. — Brisbin  v.  Boston 
Elev.   R.   Co.,  207   Mass.  553,  93   N.   E.  572. 

23.  Attempting  to  board  crowded  car. 
— Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind. 
80,  67  N.  E.  935. 

24.  Falling  into  elevator  shaft. — In  an 
action  for  injuries  to  a  customer  in  a 
store  by  falling  into  an  elevator  shaft 
through  an  open  door  leading  to  the  ele- 
vator, whether  plaintiff  was  guilty  of 
contributory    negligence    was    a    question 


for  the  jury.  Phillips  Co.  v.  Pruitt,  82 
S.  AV.   628,  26  Ky.  L.   Rep.   831. 

Thus,  whether  a  customer  in  a  store, 
who  was  directed  by  the  proprietor  to 
take  the  elevator,  and,  in  response  to 
such  direction,  walked  rapidly  in  a  dim 
light  to  the  open  door  of  the  elevator 
shaft,  and,  without  stopping  to  see  that 
the  elevator  was  not  in  place,  stepped 
into  the  shaft,  and  fell,  was  guilty  of 
contributory  negligence,  was  a  question 
for  the  jury;  and  it  was  immaterial  that 
he  might  have  ascended  to  the  floor 
which  he  wished  to  reach  by  a  stairway. 
:Morgan  -v.   Saks,  38   So.  848,  143  Ala.  139. 

Where  defendant  led  the  way  to  an 
elevator  in  his  store,  raised  the  gate,  and 
called  "Elevator,"  and  plaintiff,  believing 
this  an  invitation  to  enter  the  elevator, 
stepped  forward  and  fell  into  the  shaft, 
the  fact  that  it  was  light  enough  for  him 
to  see  that  the  elevator  was  not  in  the 
shaft,  had  he  looked,  did  not  preclude  re- 
covery, but  it  was  for  the  jury  to  decide 
that  under  the  circumstances  plaintiff 
was  not  bound  to  exercise  so  high  a  de- 
gree of  care.  Burgess  v.  Stowe,  96  N. 
W.   29,   134   Mich.   204 

It  was  proper  to  refuse  an  instruction 
that  if  defendant,  on  raising  the  elevator 
gate,  called  "Elevator!"  in  a  loud  tone, 
with  intention  of  warning  others  above 
who  might  be  using  the  elevator,  such 
act  was  not  negligence;  but  it  was  for 
the  jury  to  find  whether  an  ordinarily 
prudent  man  would  not  have  appre- 
hended that  such  action  might  be  con- 
strued by  plamtiff  as  an  invitation  to 
.step  forward  to  enter  the  elevator.  Bur- 
gess V.  Stowe,  96  N.  W.  39,  134  Mich. 
204. 

25.  Foot  caught  between  elevator  and 
sidee  of  wall. — In  an  action  by  a  woman 
to  recover  for  an  injury  received  by  hav- 
ing her  foot  caught  between  an  elevator 
and    the    side   of    the    wall  in   defendant's 
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floer  of  the  building, ^'^  by  attempting  to  enter  an  elevator,  the  floor  of  which 
was  seven  inches  above  that  of  the  building,  there  being  a  considerable  open 
space  between  the  floor  of  the  car  and  the  threshold  of  the  door ;  ^t  or  by  the 
falling  of  the  elevator,^*  the  question  whether  or  not  the  injured  passenger  was 
guilty  of  contributory  negligence  is  for  the  jury. 

§  2909.  Boarding   Moving   Conveyance. — Trains   Generally. — The   act 

of  a  passenger  in  boarding  a  moving  train  ordinarily  presents  a  question  of  fact 
as  to  contributory  negligence,  to  be  determined  by  the  jury  under  the  facts  of 
each  case,  and  is  not  necessarily  negligence  per  se,^^  unless  it  is  moving  so  fast 
as  to  make  the  danger  of  boarding  or  alighting  obvious  to  a  person  of  ordinary 
prudence. ^'^  But  where  plaintiff's  evidence  shows  conclusively  that  he  was  neg- 
ligent in  attempting  to  board  a  moving  train  it  requires  a  nonsuit. ^^ 

Where  the  train  does  not  stop  a  sufficient  length  of  time  to  permit 
passengers  to  go  aboard,  is  moving  slowly  by  the  station  platform,  and  the 
passenger  making  the  attempt  is  physically  active,  his  freedom  of  action  unim- 
peded, and  there  are  reasons  justifying  his  attempt  to  take  the  particular  train, 
the  question  is  one  of  fact.^^ 

Failure  to  Board  Train  Till  after  it  Started. — Where,  in  an  action  for 
injuries  to  a  passenger  attempting  to  board  a  train,  the  passenger  relied  on  the 
negligence  of  the  carrier  in  starting  the  train  too  soon  after  the  conductor 
called  "All  aboard,"  and  on  the  act  of  a  porter  in  hindering  his  efforts  to  board, 
and  on  the  failure  of  the  conductor  to  stop  the  train  after  the  danger  to  the 
passenger  was  or  should  have  been  apparent,  the  conduct  of  the  passenger  in 
not  taking  the  train  until  it  had  started  was,  as  a  matter  of  law,  the  proximate 


building  while  she  was  waiting  for  or 
stepping  into  the  elevator,  the  question 
of  contributory  negligence  is  ordinarily 
for  the  jury.  Oregon  Co.  v.  Roe,  100 
C.    C.    A.   269,    176    Fed.    715. 

26.  Failure  to  notice  that  floor  below 
that  of  building. — ^Whether  party  step- 
ping into  elevator  without  noticing  that 
Its  floor  was  several  inches  below  the 
floor  of  the  buildings  was  guilty  of  con- 
tributory negligence  a  question  for  the 
jury.  Perrault  v.  Emporium,  etc..  Store 
Co.,   128   Pac.  1049,  71  Wash  523. 

27.  Open  space  between  threshold  of 
door  and  floor  of  car. — Where  there  is 
evidence  that  the  plaintifif  had  given  a 
signal  for  the  elevator  to  come  to  the 
floor  where  he  was  waiting,  and  that 
the  defendant,  operating  the  elevator 
himself,  opfened  the  door,  and  asked  him 
to  step  in,  which  he  there  upon  at- 
tempted to  do,  and  that  the  floor  of  the 
car  was  then  six  or  seven  inches  above 
the  floor  on  which  the  plaintiff  stood, 
and  was  only  two  inches  thick;  and 
that  the  car  was  of  such  dimensions 
that  when  its  floor  was  at  the  same 
level  with  the  floor  of  the  hall,  there 
was  a  considerable  open  space  between 
the  threshold  of  the  door  giving  ac- 
cess to  the  elevator  and  the  floor  of  the 
car;  the  question  of  the  care  of  negli- 
gence of  plaintiff  was  a  question  for 
the  jury.  Sullivan  v.  Marin,  175  Mass. 
422,   56   N.   E.   600. 

28.  Falling  of  elevator. — The  question 
whether   a    person   who    has    received    an 
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injury  from  falling  in  an  elevator  in  a 
store  was  careless  in  omitting  to  ob- 
serve, before  stepping  upon  the  platform 
from  a  room  in  which  the  machinery  for 
running  the  elevator  was,  whether  the 
engine  was  in  operation  so  that  the  ele- 
vator could  not  fall,  is  a  proper  one  to 
be  submitted  to  the  determination  of 
the  jury.  Stewart  v.  Harvard  College 
(Mass.),  12  Allen  58. 

29.  Trains  generally. — Arkansas. — St. 
Louis,  etc.,  R.  Co.  v.  Rush,  86  Ark.  325, 
ni    S.   W.   263. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Fla- 
harty,  96   111.  App.  563. 

Minnesota. — Hull  v.  Minneapolis,  etc., 
R.    Co.,    116   Minn.    349,    133    N.   W.   852. 

The  question  whether  a  passenger  is 
chargeable  with  contributory  negligence 
in  attempting  to  board  a  train  while  it 
is  in  motion  may  or  may  not  be  one  of 
fact  for  the  jury,  depending  upon  the 
facts  and  circumstances  of  the  particu- 
lar case.  Hull  v.  Minneapolis,  etc.,  R. 
Co.,    116    Minn.    349,    133    N.    W.    852. 

Texas. — Mills  v.  Missouri,  etc.,  R.  Co., 
94  Tex.  242,  59  S.  W.  874,  55  L.  R.  A. 
497. 

30.  Holden  v.  Great  Northern  R.  Co., 
103  Minn.  98,  114  N.  W.  365;  Cooper  v. 
Atlantic,  etc.,  R.  Co.,  78  S.  C.  562,  59  S. 
E.  704;  Gyles  v.  Southern  Railway,  79  S. 
C.   176,   60   S.   E.   433. 

31.  Meeks  v.  Atlantic,  etc'.,  R.  Co.,  122 
Ga.  366,  50  S.  E.  99. 

32.  Hull  V.  Minneapolis,  etc.,  R.  Co., 
116  Minn.  349,  133  N.  W.  852. 
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cause  of  the  injury. ^^ 

Passenger  Having  Alighted  at  Intermediate  Station.  — Whether  a  pas- 
senger, who  gets  off  his  train  at  an  intermediate  station,  and  undertakes,  under 
the  direction  of  the  conductor,  to  board  it  again  while  moving,  is  guilty  of  con- 
tributory negligence,  is  a  question  for  the  jury,  considering  the  speed  of  the 
train,  the  direction  he  receives  from  the  conductor,  and  the  other  circum- 
stances.^4  The  fact  that  the  train  he  undertakes  to  board  is  a  freight  train  does 
not  change  the  rule,  though  it  is  a  circumstance  to  be  considered.^^ 

Street  Cars  Generally. — Whether  it  is  negligence  for  a  person  to  attempt 
to  get  on  a  street  car  in  motion  depends  on  the  circumstances  of  the  case,  and 
is  a  question  of  fact  for  the  determination  of  the  jury ,3"  unless  the  speed  is  so 


33.  Failure  to  board  train  till  after  it 
started. — Roberts  v.  Atlantic,  etc.,  R.  Co., 
155   N.   C.   79,   70   S.    E.    1080. 

Defendant,  a  railway  company,  had 
tickets  for  an  excursion,  but  none  were 
on  sale  at  the  town  in  which  decedent 
lived.  Decedent,  wishing  to  go,  ar- 
ranged to  have  tickets  from  the  next 
station  brought  by  the  baggage  master 
on  the  excursion  train.  As  soon  as  the 
train  arrived  he  took  the  tickets,  signed 
the  tickets  as  required  by  the  company, 
and  attempted  to  board  the  train,  which 
was  already  moving  slowly,  and  was 
hurled  against  a  baggage  truck,  and 
thrown  under  the  cars  and  killed.  His 
wife,  niece,  and  granddaughter  had  been 
helped  on  board  by  a  friend,  and  had  no 
time  to  get  their  seats  before  the  train 
started.  Held,  that  the  question  of  dece- 
dent's contributory  negligence  should 
have  been  submitted  to  the  jury,  and  a 
peremptory  instruction  for  defendant 
was  erroneous.  Wooten  v.  Mobile,  etc., 
R.    Co.,   29    So.   61,   79    Miss.   26. 

34.  Passengers  having  alighted  at  in- 
termediate station. — Illinois  Cent.  R.  Co. 
V.  Glover,  24  Ky.  L.  Rep.  1447,  71  S.  W. 
630. 

35.  Illinois  Cent.  R.  Co.  v.  Glover,  24 
Ky.  L.   Rep.  1447,  71  S.  W.   630. 

36.  Street  cars  generally. — Alabama. — 
Birmingham  R.,  etc.,  Co.  v.  Lee,  153  Ala. 
79,    45    So.    292. 

Georgia. — Rome  R.,  etc.,  Co.  v.  Keel,  3 
Ga.   App.    769,   60    S.    E.   468. 

Illinois. — South  Chicago  City  R.  Co.  v. 
Dufresne,  102  111.  App.  493,  judgment  af- 
firmed in  65  N.  E.  1075,  200  111.  456;  Chi- 
cago Union  Tract.  Co.  v.  Olsen,  71  N.  E. 
985,  211  111.  255,  affirming  113  111.  App. 
303;  Donnelly  v.  Chicago  City  R.  Co., 
235  111.  35,  85  N.  E.  233,  affirming  judg- 
ment  136   111.   App.   204. 

Iowa. — Blades  v.  Des  Moines  City  R. 
Co.   (Iowa),   113   N.  W.  922. 

Kentucky. — Lexington  R.  Co.  v.  Herring, 
29  Ky.  L.  Rep.  794,  96  S.  W.  558,  rehear- 
ing denied  in  30  Ky.  L.  Reo.  269,  97  S.  W. 
1127. 

Massachusetts. — Hamilton  v.  Boston 
Elev.  R.  Co.,  213  Mass.  420,  100  N.  E. 
604. 

Plaintiff's  testimony  tended  to  show 
that,   when  he   saw   defendant's   car   com- 


ing, he,  with  another  boy,  left  the  side- 
walk and  stood  by  the  side  of  the  track; 
that  the  car  stopped  less  than  two  car 
lengths  from  the  place  of  the  accident, 
and  started  with  a  tow  horse  attached; 
that  the  grade  was  rising;  that  the  horses 
started  on  a  walk,  and,  at  the  time  the 
plaintiff  attempted  to  get  upon  the  plat- 
form, were  just  beginning  to  trot,  or  go- 
ing at  a  slow  trot;  that,  when  the  car 
approached  the  plaintiff,  he  signaled  the 
driver  to  stop;  that  the  driver  saw  him 
and  turned  to  speak  to  the  tow  boy,  who 
was  on  the  front  platform  on  the  oppo- 
site side  of  the  car  from  the  plaintiff; 
that  as  the  plaintiff  was  getting  upon  the 
front  platform,  with  one  foot  upon  the 
step  and  holding  to  the  railing  with  both 
hands,  the  driver  and  the  tow  boy  started 
up  the  horses,  giving  the  car  a  jerk  by 
which  the  plaintiff's  foot  was  thrown  off 
the  step,  and,  after  being  dragged  a  few 
feet,  he  fell,  receiving  the  injuries  com- 
plained of.  There  was  no  rule  or  notice 
prohibiting  the  getting  on  the  front  plat- 
form of  the  car  when  in  motion.  Held, 
that  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  care  was  for 
the  jury.  McDonough  v.  Metropolitan  R. 
Co.,    137    Mass.   210. 

Missouri. — Where  the  evidence  was  that 
a  street  car  stopped  for  plaintiff  to  get 
on,  that  he  hesitated,  and  that  he  did  not 
attempt  to  get  on  until  the  car  started, 
and  there  is  no  evidence  as  to  the  speed 
of  the  car  at  the  time,  the  question  of 
plaintiff's  negligence  is  for  the  jury. 
Posch  V.  Southern  Elect.  R.  Co.,  76  Mo. 
App.  601. 

Nebraska. — Nocita  v.  Omaha,  etc.,  St.  R. 
Co.,  89  Neb.  209,  131  'X.  W.  214. 

A^ew  York. — Clinton  v.  Brooklyn  Heights 
R.   Co.,  86   N.   Y.   S.   932,   91   App.   Div.  374. 

PrematuTie  starting  of  car. — Shanahan 
V.  St.  Louis  Trans.  Co.,  109  Mo.  App. 
228,   83    S.   W.   783. 

Failure  to  board  car  till  after  it  starts. 
—Where  a  person  first  attempts  to  get 
upon  a  street  car  after  it  has  started,  the 
question  whether  he  was  negligent  is  for 
the  jury,  in  an  action  for  injuries  caused 
by  being  thrown  from  the  car.  Gordon 
V.  West  End  St.  R.  Co.,  175  Mass.  181, 
55    N.    E.    990. 
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great  ^^  or  he  is  so  infirm  or  encumbered  as  to  make  it  manifest  negligence.^^ 
Hence,  a  charge  declaring  that,  as  a  matter  of  law,  it  is  not  negligence  for  a 
passenger  to  attempt  to  board  a  street  car  in  slow  motion,  is  improper.^s  This 
rule  applies  to  both  electric  and  horse  cars.** 

Elevators. — The  question  whether  a  passenger  attempting  to  get  on  an  eleva- 
tor when  it  is  moving,  but  before  it  is  in  such  rapid  motion  as  to  make  the  at- 
tempt to  enter  it  gross  negligence,  is  guilty  of  negligence,  is  a  question  for  the 
jury.*! 

§  2910.  Conduct  While  in  Transit  in  General. — In  General. — A  pas- 
senger traveling  on  a  railway  passenger  train,*-  mixed  train,*^  cattle  train,** 
or  in  a  street  car,*-'  is  not  bound  as  is  a  person  approaching  a  dangerous  crossing 
to  keep  all  of  his  senses  alert,  and  be  constantly  on  the  lookout  for  danger.  He 
has,  while  exercising  ordinary  care  and  prudence  on  his  part,  a  right  to  presume 
that  the  company  in  whose  cars  he  is  traveling  will  discharge  its  duty  towards 
him  as  its  passenger  and  exercise  that  high  degree  of  care  for  his  protection 
which  the  law  requires  of  it.  Where,  in  the  course  of  such  travel,  he  is  in- 
jured, the  question  of  negligence  is  primarily  one  for  the  jury  under  proper 
instructions  from  the  court  defining  the  degree  of  care  required  of  each  party. 


37.  Speed  of  car. — ^O'Mara  v.  St.  Louis 
Trans.  Co.,  103  Mo.  App.  203,  76  S.  W. 
680. 

An  attempt  to  board  a  car  moving  not 
more  than  from  one  to  three  miles  an 
hour  was  not  negligence  per  se,  but  pre- 
sented a  mixed  question  of  law  and 
fact,  to  be  submitted  to  the  jury  under 
proper  instructions.  Hansberger  v.  Se- 
dalia  Elect.  R.,  etc.,  Co.,  83  Mo.  App.  566. 

Speed  not  checked  to  take  on  passen- 
ger.— ^Whether  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to 
board  an  electric  streel  car  while  it  was 
moving  rapidly,  or  when  he  ought  to 
have  known  that  its  speed  had  been 
checked  not  to  take  on  passengers,  but 
to  get  past  a  broken  circuit  at  a  cross- 
ing, and  that  it  was  likely  to  recover 
speed  immediately,  so  as  to  preclude  his 
recovery  for  injuries  received  at  the 
time,  was  a  question  for  the  jury.  Leu 
V.  St.  Louis  Trans.  Co.,  85  S.  W.  137,  110 
Mo.  App.>58. 

Suddetv  increase  of  speed. — Whether  a 
person  attempting  to  board  a  street  car 
moving  at  a  slow  rate  of  speed  is  guilty 
of  contributory  negligence,  precluding  a 
recovery  for  injuries  occasioned  by  the 
sudden  increase  of  speed,  is  for  the 
jury.  Leu  v.  St.  Louis  Trans.  Co.,  106 
Mo.   App.   329,   80   S.   W.   273. 

38.  Infirm  person  or  one  encumbered 
with  baggage. — Birmingham  R.,  etc.,  Co. 
V.  Jung,  161  Ala.  461,  49  So.  434,  18  Am. 
&  Eng.  Ann.  Cas.  557;  O'Mara  v.  St. 
Louis  Trans.  Co.,  102  Mo.  App.  303,  76 
S.  W.  680. 

If  a  street  car  was  just  starting  and 
barely  moving,  the  attempt  of  a  woman 
incumbered  with  bundles  to  board  it 
would  not  constitute  negligence  as  mat- 
ter of  law.  Payne  v.  Springfield  St.  R. 
Co.,  89  N.   E.  536,  303   Mass.  425. 

Though  an  attempt  by  a  man  of  sixty- 
two  years,  weighing  300  pounds,  to 
board    a    street    car    going    six    miles    an 


hour  may  be  negligent  and  the  jury 
would  be  justified  in  so  finding,  where 
it  was  not  conclusively  shown  that  the 
car  was  going  six  miles  an  hour,  and 
where  the  conductor  was  appraised  of 
the  person's  intention  to  board  the  car 
in  motion  and  of  the  danger,  and  rang 
the  bell  twice,  the  question  of  contribu- 
tory negligence  was  for  the  jury.  Orth 
V.  Saginaw  Valley  Tract.  Co.,  162  Mich. 
353,    127    N.  W.    330. 

39.  Birmingham  R.,  etc.,  Co.  v.  Bran- 
non,  132  Ala.  431,  31  So.  533. 

40.  Central  Pass.  R.  Co.  v.  Rose,  14 
Ky.    L.    Rep.    304. 

Cable  car.— jNorth  Chicago  St.  R.  Co. 
V.  Kaspers,  85  111.  App.  316,  judgment 
affirmed   in    186   111.   346,   57    N.    E.   849. 

41.  Elevators.— Blackwell  v.  O'Gor- 
man,  22  R.  I,  638,  49  Atl.  28. 

42.  Cumberland  Valley  R.  Co.  v.  Mau- 
gans,  61  Md.  53,  48  Am.  Rep.  88;  Balti- 
more Consol.  R.  Co.  V.  Rofcowitz,  89 
Md.  338.  43  Atl.  7G3. 

43.  Mixed  trains. — In  an  action  by  a 
passenger  on  a  mixed  train  to  recover 
for  personal  injuries,  the  question  of 
plaintifif's  contributory  negligence  is  one 
for  the  jury.  Symonds  v.  Minneapolis, 
etc.,    R.   Co.,   92   N.   W.   409,   87   Minn.   408. 

44.  Stock  passenger  injured  in  burning 
cattle. — Hess  v.  Baltimore,  etc.,  R.  Co., 
28  Pa.  Super.  Ct.  220. 

45.  Street  car. — Jones  v.  United  R., 
etc.,    Co.,   99    Md.    64,    57   Atl.   630. 

Where,  in  an  action  for  injuries  to  the 
plaintiff  while  a  passenger  in  an  open 
street  car,  a  witness  testified  that  the 
wagon  carrying  the  slab  which  struck 
plaintifif  scraped  the  side  of  the  car, 
making  a  noisfe  that  could  be  heard  by 
any  one  in  the  car,  before  the  accident, 
but  the  plaintifif  testified  that  he  did  not 
hear  it,  it  was  a  question  for  the  jury 
whether  he  was  guilt}'-  of  contributory 
negligence.  Jones  v.  United  R.,  etc.,  Co., 
57   Atl.   620,   99   Md.   64. 
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It  is  only  where  the  facts  are  undisputed,  or  where  but  one  reasonable  inference 
can  be  drawn  from  them,  that  it  is  proper  to  take  the  case  from  the  jury.** 

Allowing  Ladies  to  Occupy  Safest  and  Most  Desirable  Seats. — A  pas- 
senger in  a  railway  train  does  not  owe  a  duty  to  the  company  to  push  and  crowd 
his  way  in  order  to  get  an  advantage  over  other  passengers  in  securing  a  place 
within  the  cars,  and  it  does  not  follow  as  a  matter  of  law  that  he  will  be  guilty 
of  negligence  in  not  so  doing,  and  as  a  matter  of  law  it  is  not  negligence  to  stand 
aside  and  allow  ladies  to  occupy  the  safest  and  most  desirable  positions  in  a 
public  conveyance. *'' 

Biding  in  Baggage  Car. — Whether  or  not  an  irtjured  passenger  was  right- 
fully in  the  baggage  compartment  of  the  train  ^^  or  whether  he  was  guilty  of 
contributory  negligence  in  being  there  is  a  question  for  the  jury.*^  Thus  where 
passengers  were  without  objection  generally  permitted  to  use  as  a  smoking 
room  the  baggage  compartment  of  a  combination  coach,  consisting  of  one  com- 
partment supplied  with  seats  for  passengers  and  another  compartment  used  for 
baggage,  the  permission  amounted  to  an  implied  invitation  to  so  use  it,  and  a 
passenger  so  using  it  was  not  as  a  matter  of  law  guilty  of  contributory  negli- 
gence. 5° 

Riding  in  Cupola  of  Caboose. — Whether  it  was  contributory  negligence 
for  a  passenger  on  a  freight  train  to  ride  in  the  cupola  of  the  caboose  is  a  ques- 
tion for  the  jury  to  determine  from  all  the  circumstances.^i 

Riding  on  Logging  Truck. — One  riding  with  the  implied  consent  of  a  log- 
ging company  on  its  logging  train,  consisting  of  an  engine  and  a  logging  triick, 
is  not 'guilty  of  contributory  negligence  per  se  in  riding  on  the  truck,  so  as  to 
prevent  recovery  for  his  injury  from  collision  of  that  and  another  train. s^. 

Riding  on  Top  of  Tie  Train. — In  an  action  by  a  wife  for  the  death  of  her 
husband  who  was  killed  on  defendant's  tie  train,  on  which  he  was  making  trips 


46.  Jones  v.  United  R.,  etc.,  Co.,  99 
Md.  64,  57  Atl.  630;  B.  &  O.  R.  Co.  v. 
Dougherty,  36  Md.  366;  Cumberland 
Valley  R.  Co.  v.  Maugans,  61  Md.  53, 
48  Am.  Rep.  88;  Cooke  v.  Baltimore 
Tract.  Co.,  80  Md.  551,  31  Atl.  337; 
Consolidated  R.  Co.  v.  Rifcowitz,  89 
Md.    338,    43    Atl.   762. 

47.  Allowing  ladies  to  occupy  safest 
and  most  desirable  seats. — Peterson  v. 
Elgin,  etc.,  Co.,  143  111.  App.  34,  judg- 
ment  affirmed   in   87    N.   E.   345. 

48.  Riding  in  baggage  car. — Davis  v. 
Iowa  Cent.  R.  Co.,  147  Iowa  594,  124 
N.  W.  753. 

A  passenger,  desiring  to  go  but  a 
short  distance  on  the  train,  and  fearing 
that  he  could  not  see  the  conductor  in 
time  to  make  known  his  wishes,  by  rea- 
son of  the  rush  of  passengers,  left  his 
seat  while  the  train  was  standing  at  a 
station,  and  went  into  the  baggage 
compartment,  and,  while  talking  there 
to  the  conductor  in  regard  to  his  jour- 
ney, was  injured.  There  was  a  notice 
over  the  door  of  the  baggage  compart- 
ment of  "No  admittance,"  but  the  pas- 
senger did  not  see  it.  The  door  was 
standing  open.  Held,  that  whether  the 
passenger  was  rightfully  in  the  baggage 
compartment  was  a  question  for  the  jury. 
Gardner  v.  Waycross,  etc.,  R.  Co..  25 
S.  E.  334,  97  Ga.  482,  54  Am.  St.  Rep. 
435. 


49.  Under  Oklahoma  Statutes. — Wil- 
son's Rev.  &  Ann.  St.  1903,  §  657,  makes 
it  the  duty  of  a  carrier  to  use  the  ut- 
most care  and  diligence  for  the  safe 
carriage  of  its  passengers;  §§  658-660, 
712-714,  require  a  carrier  to  furnish  safe 
vehicles  and  sufficient  accommodations, 
and  empower  it  to  make  rules  for  the 
conduct  of  its  business;  §  1050  provides 
that  in  case  a  passenger  shall  be  in- 
jured while  on  the  platform  of  a  car 
while  in  motion,  or  in  any  baggage  car 
in  violation  of  the  rules  of  the  corpora- 
tion, then  the  carrier  shall  not  be  lia- 
ble, provided  it  furnished  room  inside 
its  cars  sufficient  for  the  accommodation 
of  its  passengers;  and  §  1051  provides 
that,  when  fare  is  taken  by  a  carrier  on 
any  mixed  train,  the  same  care  must  be 
taken  as  of  passengers  on  passage  cars. 
Held,  that 'under  the  statutes  it  was  not 
negligence  per  se  for  a  passenger  on  a 
mixed  railroad  train  to  occupy  a  seat  in 
a  baggage  car.  Lane  v.  Choctaw,  etc.,  R. 
Co.   (Okla.),  91   Pac.  883. 

50.  Davis  v.  Iowa  Cent.  R.  Co.,  147 
Iowa    594,    124   N.    W.    753. 

51.  Riding  in  cupola  of  caboose. — St. 
Louis,  etc.,  R.  Co.  v.  Morgan,  44  Tex. 
Civ.    App.    155,    98    S.   W.    408, 

52.  Riding  on  logging  truck. — Harvey 
V.  Deep  River  Logging  Co.,  49  Ore. 
583,  90  Pac.  501,  13  L.  R.  A.,  N.  S., 
131. 
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to  inspect  ties,  it  is  a  question  for  the  jury  whetiier  he  was  guilty  of  negligence 
in  riding  on  the  top  of  the  train  with  the  foreman  in  charge. ^^ 

Whether  Rule  against  Carrying  Passengers  on  Freight  Trains  Abro- 
gated.— Repeated  violations  of  a  rule  of  a  railroad  company  forbidding  the 
carrying  of  passengers  on  freight  trains,  and  failure  to  publish  and  practically 
enforce  same,  are  mere  facts  to  be  considered  by  the  jury  in  determining  whether 
a  reasonably  prudent  person  would  have  concluded  that  the  rule  had  fallen  into 
disuse.  Hence  it  was  error  for  the  court  to  charge  that  any  particular  state 
of  facts  would  authorize  persons  to  believe  that  same  had  been  abrogated,  or 
had  been  permitted  to  fall  into  disuse,  but  the  issue  should  have  been  left  to 
the  jury.5* 

Standing  or  Walking  in  Train. — Where  a  passenger  is  injured  while  out 
of  his  seat  in  a  car  and  standing  ^^  or  walking  in  the  aisle,^^  and  the  question 


53.  Riding    on    top    of    the    train. — St. 

Loviis,  etc.,  R.  Co.  v.  Kitchen,  98  Ark. 
507,  136  S.  W.  970,  50  L.  R.  A.,  N.  S., 
828. 

54.  Whether  rule  against  carrying 
passengers  on  freight  trains  abrogated. 
— San  Antonio,  etc.,  R.  Co.  v.  Lynch 
(Tex.    Civ.App.),   55   S.   W.   517. 

55.  Leaving  seat  to  speak  to  conductor 
— Cars  being  drilled. — A  passenger  left 
his  seat  while  the  train  was  standing  at 
a  station,  in  order  to  speak  with  the 
conductor  on  bnsiness,  and,  while  st?nd- 
ing  talking,  was  thrown  down,  as  the 
result  of  another  car  bumping  into  that 
in  which  he  stood.  The  conductor  had 
been  drilling  cars,  and  the  passenger, 
before  leaving  his  seat,  looked  out  and 
saw  that  no  drilling  was  then  being 
done.  The  concussion  of  the  car 
was  unusually  severe,  throwing  down 
the  conductor  as  well  as  the  passenger. 
Held,  that  whether  plaintiff  could  have 
avoided  the  injury  by  the  exercise  of  or- 
dinary diligence  was  a  question  for  the 
jurv.  Gardner  v.  Waycross,  etc.,  R.  Co., 
25  S.  E.  334,  97  Ga.  482,  54  Am.  St.  Rep. 
435. 

Leaving  seat  to  get  drink — Cars  being 
shiftced.-7^  passenger  on  a  mixed  train 
who  leaves  his  seat  in  the  coach  to  get 
a  drink  while  the  coach  is  standing  and 
cars  are  being  shifted  is  not  negligent 
as  matter  of  law.  Suttle  v.  Southern  R. 
Co.,    64    S.    E.    778,    150    N.    C.    668. 

Collision. — Where  a  passenger  train, 
by  negligence  of  the  railroad's  servants, 
ran  against  a  freight  car  which  was 
driven  on  the  main  track  by  a  storm, 
and  injured  plaintiff,  who  was  a  passen- 
ger on  the  train  and  was  standing  in  the 
aisle  of  the  car  at  the  time  of  the  colli- 
sion, the  court  is  not  required  to  sub- 
mit a  ch-arge  on  the  question  of  contrib- 
utory negligence,  since  the  facts  do  not 
raise  that  question.  Gulf,  etc.,  R.  Co.  v. 
Bell,  93   Tex.  632,  57   S.  W.   939. 

Where  a  passenger  was  injured  by  the 
backing  of  a  freight  train  against  the 
passenger  car  while  he  was  standing  in 
such  car  and  knew  that  the  train  was 
approaching,  after  instructing  the  jury 
that   he   was   bound  to   use    ordinary   dili- 


gence to  avoid  injury,  it  is  not  error  to 
refer  to  the  jury  whether  or  not  under 
the  circumstances,  he  should  have  left 
the  car  or  should  have  taken  the  seat 
nearest  to  where  he  stood  when  he  dis- 
covered the  danger.  This  being  a  mat- 
ter for  the  opinion  of  the  jury  in  the  light 
of  the  evidence  it  could  be  referred  to 
them  under  the  phraseology  "if  you 
think,"  etc.  Chattanooga,  etc.,  R.  Co.  v. 
Huggins,   89   Ga.   494,   15   S.   E.   848. 

Standing  in  aisle  while  enginie  being 
coupled. — Whether,  under  the  circum- 
stances, it  was  negligence  contributing 
to  his  injury  for  a  passenger  to  stand 
in  the  aisle  of  a  car,  while  the  engine 
was  being  backed  down  to  the  train, 
held  a  question  for  the  jury.  Lane  v. 
Spokane  Falls,  etc.,  R.  Co.,  57  Pac.  367, 
21  Wash.  119,  46  L.  R.  A.  153,  75  Am. 
St.    Rep.   821. 

Standing  in  caboose. — Whether  a  pas- 
senger on  a  freight  train,  injured  by  a 
car  striking  the  caboose  while  un- 
coupled from  the  train,  was  guilty  of 
contributory  negligence  because  he  was 
standing  up  in  the  caboose  at  the  time 
of  the  accident,  notwithstanding  a  notice 
posed  therein  warning  passengers  of  the 
danger  of  standing  up,  held  for  the  jury. 
St.  Louis,  etc.,  R.  Co.  v.  Gilbreath,  87 
Ark.   572,   113    S.   W.   200. 

While  a  caboose,  with  several  cars  at- 
tached, was  standing  on  a  track,  plaintiff, 
a  passenger  thereon,  went  to  the  front 
platform,  and  saw  the  engine  and  other 
cars  moving  about,  but  saw  nothing  to' 
indicate  when  they  would  back  down  to 
make  coupling.  He  returned  inside,  and 
stood  in  the  aisle,  and  while  so  standing 
the  train  backed  down,  and  he  was  in- 
jured. There  was  evidence  that  his 
stoppage  in  the  aisle  was  merely  mo- 
mentary. Held,  that  the  question  of  plain- 
tiff's negligence  should  have  been  sub- 
milted  to  the  jury.  Harden  v.  Chicago 
etc.,   R.   Co.,   78   N.  W.   424,   102  Wis.  213. 

56.  Walking  in  aisle.— In  an  action 
against  a  railroad  company  for  injuries 
to  a  passenger  resulting  from  being 
thrown  to  the  floor  by  a  violent  jolt  in 
switching,  evidence  considered,  and  held 
to   require   submission   to   the  jury  of  the 
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whether  it  was  negligence  for  him  to  be  standing  is,  under  the  circumstances, 
one  about  which  reasonable  men  might  fairly  differ  in  opinion,  it  should  be  sub- 
mitted to  the  jury.  This  is  the  rule  whether  the  injured  passenger  is  traveling 
on  a  passenger,  freight,^'^  or  mixed  train,^^  or  standing  in  the  aisle  of  a  crowded 
street  car.^^ 

Protruding  Body,  Head  or  Arm  Out  of  Window. — Where  the  body,*" 
head,  or  arms  of  a  passenger  is  protruding  from  a  car  and  he  is  injured 
thereby,*^  and  the  evidence  is  conflicting  as  to  how  he  became  exposed,®^  or 
where  reasonable  men  might  fairly  differ  in  opinion  as  to  whether  he  was  guilty 
of  contributory  negligence,^^  it  is  a  question  for  the  jury  whether  he  was  guilty 


issue  as  to  whether  plaintiff  was  guilty 
of  contributory  negligence  in  standing 
or  walking  in  the  aisle  of  the  car.  Yazoo, 
etc.,  R.  Co.  i;.  Humphrey,  36  So.  15-1,  83 
Miss.    721. 

57.  Freight  train. — Where  plaintifif,  a 
passenger  on  a  freight  train,  had  oc- 
casion to  stand  for  a  moment  in  the 
coach  as  the  train  was  slowly  pulling  out 
of  the  station  for  a  proper  purpose,  and 
was  thrown  to  the  floor  and  injured  by 
a  severe  jar  of  the  train,  whether  he  was 
guilty  of  such  coritributory  negligence 
as  precluded  a  recovery  was  for  the  jury. 
Pasley  z:  St.  Louis,  etc.,  R.  Co.,  83  Ark. 
23.   103   S.   W.   387. 

Whether  it  is  an  act  amounting  to  con- 
tributory negligence  for  a  passenger, 
traveling  in  the  caboose  of  ,a  freight 
train  in  motion,  to  stand  up  and  lean  for- 
ward to  spit  in  a  stove  in  the  car,  should 
be  left  to  the  jurJ^  St.  Louis,  etc.,  R. 
Co.  V.  Burrows,  61  Pac.  439,  63  Kan.  89. 

58.  Mixed  trains. — A  passenger  is  not 
guilty  of  contributory  negligence  per  se 
in  standing  in  a  mixed  train.  St.  Louis, 
etc.,  R.  Co.  V.  Hartung,  93  Ark.  220,  128 
S.   W.    1025. 

The  mere  fact  that  a  woman  passenger 
who  had  boarded  the  passenger  coach  of 
a  mixed  train  at  the  station  platform 
went  to  the  front  end  of  the  coach  to  get 
a  drink  of  water  while  the  coach  was 
standing  and  while  switching  was  being 
done  by  the  engine  for  the  purpose  of 
making  up  the  train  did  not  make  her 
guilty  of  contributory  negligence  as  a 
matter  of  law.  St.  Louis,  etc.,  R.  Co.  v. 
Billingsley,   96   S.   W.   357,   79   Ark.   335. 

59.  Standing  in  aisle  of  crowded  street 
car. — In  an  action  for  injuries  to  a  pas- 
senger while  standing  in  the  aisle  of  a 
crowded  street  car,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  is- 
sue of  plaintiff's  contributory  negligence 
in  failing  to  have  hold  of  a  strap  at  the 
time  he  was  injured.  Butler  v.  New  York 
City  R.  Co.,  96  N.  Y.  S.  354,  109  App.  Div. 
658. 

60.  Protruding  body,  head,  or  arm  out 
of  window. — A  passenger  was  fatally  in- 
jured by  striking  against  an  open  gate 
on  a  stock  chute  near  a  railroad  track 
while  leaning  out  of  a  car  window.  Held, 
that  it  was  for  the  jury  tc  determine 
whether  he  was  negligent  in  thus  expos- 
ing himself.  Gulf,  etc.,  R.  Co.  v.  Phillips, 
74  S.  W.  793,  32  Tex.  Civ.  App.  238. 


61.  Inexperienced  passenger. — Whether 
a  female  passenger,  who  was  an  inex- 
perienced traveler,  was  guilty  of  con- 
tributory negligence  in  placing  her  arm 
on  the  sill  of  an  open  window  of  the  car 
after  the  window  had  twice  fallen  in  her 
presence,  and  had  been  raised  by  other 
passengers  for  her  accommodation,  was 
a  question  for  the  jury.  Cincinnati,  etc., 
R.  Co.  V.  Lorton,  110  S.  W.  857,  33  Ky. 
L.    Rep.    689. 

62.  In  an  action  by  an  adult  for  in- 
juries sustained  while  his  elbow  was  pro- 
truding from  the  window  of  a  railway 
carriage  in  which  he  was  a  passenger, 
where  the  evidence  is  conflicting  as  to 
how  plaintiff's  arm  came  to  be  ex- 
posed, the  question  of  negligence  is  for 
the  jury.  Pittsburg,  etc.,  R.  Co.  v.  An- 
drews,  39   Md.   329,    17   Am.   Rep.   568. 

63.  Where  the  arm  of  a  passenger  was 
projecting  from  a  car  window,  and  was  in- 
jured by  a  bale  of  cotton  from  an  ad- 
jacent platform  falling  on  it,  it  is  a  ques- 
tion to  be  determined  from  the  evidence 
v/hether  or  not  such  passenger  was  neg- 
ligent, barring  recovery.  Kird  v.  New 
Orleans,  etc.,  R.  Co.,  39  So.  729,  105  La. 
226. 

Where  the  arm  of  a  passenger  was  pro- 
jecting from  the  sill  of  the  car  window, 
and  was  struck  by  the  open  side  door  of 
a  freight  car  left  on  the  switch  connect- 
ing with  the  main  track  so  near  that  the 
open  door  extended  from  the  switch  to 
the  main  track,  it  is  a  question  for  the 
jury  whether  the  passenger  was  guilty 
of  contributory  negligence.  Clerc  v, 
Morgan's,  etc.,  R.  Co.,  31  So.  886,  107 
La.  370,  90  Am.   St.   Rep.   319. 

Plaintiff's  arm,  resting  on  the  window 
sill,  was  injured  by  a  falling  stone  as 
the  car  was  passing  through  a  cut.  It 
appeared  that  the  rocks  had  at  different 
times  fallen  or  roiled  down  and  bounded 
from  the  rock  cut  onto  the  tracks  be- 
low, a  watchman  being  frequently  kept 
there,  though  none  was  there .  at  the 
time  of  the  accident.  A  wire  screen  run- 
ning on  the  outside  of  the  car  across  the 
window,  the  bottom  of  which  v;as  about 
four  inches  from  the  window  sill,  was 
uninjured,  and  defendant's  evidence 
showed  no  injury  to  the  car,  though 
plaintiff  testified  that  after  the  accident 
he  examined  the  window  sill  and  found 
a  piece  of  the  window  knocked  out  of 
it.     Held  that,   it  not  appearing  just  how 
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of  negligence  barring  a  recovery.  Where  the  evidence  conclusively  shows  that 
the  injury  resulted  from  the  plaintiff's  carelessly  allowing  his  arm  to  protrude 
from  the  window,  it  is  error  to  refuse  a  peremptory  instruction  for  the  defend- 
ant.6* 

Street  Car  Passenger. — It  is  not  negligence  as  a  matter  of  law  for  a  pas- 
senger on  a  street  car  to  protrude  a  portion  of  his  body  out  of  the  car  in  which 
he  is  being  carried,  but  such  question  is  one  of  fact  to  be  determined  by  the 
jury  under  proper  instructions  from  the  court,  the  test  being  whether  or  not 
an  ordinarily  prudent  person  would  do  the  same  act  under  tlie  same  or  like  cir- 
cuinstances."'^ 

Going  on  to  Platform  of  Moving  Train. — Whether  an  injured  passenger 


far  plaintiff's  arm  extended  beyond  the 
screen,  it  could  not  be  said  as  a  matter 
of  law,  even  if  some  part  of  the  arm  was 
beyond  the  surface  of  the  screen,  that 
plaintiff  was  guilty  of  contributory  neg- 
ligence and  the  question  was  for  the 
jurv.  Goller  z'.  Fonda,  etc.,  R.  Co.,  96 
N.   Y.   S.  483,   110  App.   Div.   620. 

64.  In  an  action  by  a  passenger  against 
a  railroad  company  for  injuries  to  his 
arm  in  passing  a  cattle  chute,  plaintiff 
testified  that  his  arm  was  lying  in  the 
car  window,  and  that  he  did  not  think 
it  projected,  because  he  had  several 
times  after  the  accident  placed  it  in  a 
similar  position,  which  experiments  con- 
vinced him  that  it  was  inside  the  car. 
Two  witnesses  testified  that  plaintiff  was 
asleep,  and  that  his  arm  projected  from 
the  car  window.  There  were  no  inden- 
tations on  the  side  of  the  car  showing 
contact  with  the  chute  in  passing.  Held, 
that  it  was  error  to  refuse  a  peremp- 
tory instruction  for  the  defendant.  Chi- 
cago, etc.,  R.  Co.  V.  Hoover,  64  S.  W. 
579,  3  Ind.  T.  693. 

65.  Street  car  passenger. — Gage  v. 
St.  Louis  Trans.  Co.,  211  Mo.  139,  109 
S.  W.  13". 

Where  a  street  car  passenger  is  in- 
jured by  reason  of  the  protrusion  of  his 
arm  out  of  the  side  of  the  car,  the  ques- 
tion of  whether  he  was  guilty  of  contribu- 
tory negligence  is  not  one  of  law  for  the 
court.'but  of  fact  for  the  jury.  George- 
town, etc.,  R.  Co.  V.  Smith,  35  App.  D. 
C.    359,    5    L.    R.    A.,    N.    S.,    274. 

It  is  a  question  of  fact  whether  a  per- 
son riding  in  a  street  car  who  places  his 
arm  upon  the  window  sill,  even  if  it  ex- 
tends slightly  outside,  does  so  in  a  man- 
ner hazardous  under  the  circumstances, 
or  whether  he  exercises  reasonable  care 
for  his  own  safety.  Pell  v.  Joliet,  etc., 
R.  Co.,  142  111.  App.  362,  judgment  af- 
firmed  in   238    111.   5iO,   87   N.   E.   542. 

The  seats  on  defendant  street  railway 
company's  car  extended  transversely, 
leaving  no  passageway  down  the  mid- 
dle, the  passengers  entering  the  space 
between  the  seats  directly  from  the  foot- 
board on  the  outside  of  the  car.  The 
sides  of  the  car  were  not  inclosed,  ex- 
cept by  upright  posts  erected  at  the 
ends  of  the  seats.  On  the  outside  of 
these   posts   were    attached    perpendicular 


handholds  for  the  con\cnience  of  pas- 
sengers in  getting  on  or  off.  While  mov- 
ing, a  rail  or  guard  was  let  down  on  the 
left  side  of  the  car,  about  three  feet 
above  the  floor,  and  with  the  upright 
posts  constituted  the  only  barrier  on 
that  side.  The  space  between  two  cars 
standing  at  rest  on  the  tracks  was  about 
eleven  inches,  but  the  tracks  were  un- 
even, the  rails  being  depressed  at  the 
joints,  thus  permitting  the  cars  when  in 
motion  to  rock  and  sway,  thereby  re- 
ducing the  space  between  them.  Plain- 
tiff's intestate,  a  passenger,  gave  the  end 
seat,  which  he  occupied,  to  a  lady,  the 
car  being  crowded,  and  stood  with  his 
back  against  the  guard  rail  and  post,  and 
on  throwing  back  his  head  in  laughter, 
so  that  it  extended  a  few  inches  beyond 
the  post,  was  struck  by  the  post  or  hand- 
rail of  a  car  moving  rapidly  in  the  op- 
posite direction,  and  fatally  injured. 
Held,  that  the  question  of  decedent's  con- 
tributory negligence  was  for  the  jurj'. 
La  Barge  v.  Union  Elect.  Co.,  116  N.  W. 
816,  138  Iowa  691,  19  L.   R.  A.,  N.  S.,  213. 

Struck  by  beam  near  track In  an  ac- 
tion by  a  street  car  passenger  for  in- 
juries from  being  struck  by  a  beam  near 
a  track,  evidence  showing  that  he  was 
riding  with_  his  arm  protruding  through 
a  window  is  sufficient  to  take  the  case 
to  the  jury  as  to  contributory  negli- 
gence. Such  an  act  of  the  passenger 
would  not  be  negligence  per  se,  pre- 
venting a  recovery.  Gardner  v.  Metro- 
pohtan  St.  R.  Co.,  223  Mo.  339,  122  S. 
W.  1068,  18  Am.   &  Eng.  Ann.  Cas.   1166. 

Exposing  elbow. — Where  plaintiff,  a 
passenger  on  a  street  car,  sustained  a 
fractured  elbow  by  its  being  struck  by 
a  passing  car  on  an  opposite  track,  plain- 
tiff was  not  guilty  of  contributory  negli- 
gence, as  a  matter  of  law,  in  exposing 
his  elbow  to  a  slight  degree  from  the 
window  of  the  car  on  which  he  was  rid- 
ing, or  in  resting  the  same  on  the  win- 
dow sill  within  the  car.  Smith  v.  St. 
Louis  Trans.  Co.,  97  S.  W.  218,  120  Mo. 
App.  328. 

Nauseated  passenger. — A  passenger  in 
a  street  car,  who  became  nauseated  and 
put  his  head  out  of  an  open  window,  was 
not  guilty  of  contributory  negligence  as 
a  matter  of  law.  Lacey  v.  Minneapolis 
St.  R.  Co.   (Minn.),  136  N.  W.  878. 
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who  went  on  to  the  platform  of  a  moving  train  was  guilty  of  contributory  neg- 
ligence is  a  question  for  the  jury."^® 

Going  on  Platform  While  Train  Stopped. — Whether  a  passenger  on  a  rail- 
road is  negligent  in  attempting  to  go  upon  the  platform  of  the  car  while  the  train 
is  standing  at  a  regular  station  is  for  the  jury.®'^  A  passenger  on  a  railroad 
train  has  a  right  to  go  on  the  platform  of  a  car  after  the  train  has  stopped  at  a 
regular  station,  and  within  the  time  allowed  for  the  stopping  of  said  train,  pro- 
viding he  does  not  intefere  with  the  management  of  the  train  and  with  persons 
alighting  therefrom  or  getting  thereon,  and  it  is  not  negligence  per  se  so 
to  do.^* 

Passing  from  One  Car  to  Another. — It  is  not  negligence  as  a  matter  of 
law  for  a  passenger,  in  the  absence  of  any  rule  of  the  carrier  prohibiting  it,  to 
pass  from  one  car  to  another  while  the  train  is  in  motion.^^  But  where  the 
conduct  of  a  passenger  passing  from  one  car  to  anqther  is  such  that  reasonable 
men  might  fairly  differ  in  opinion  on  the  question  of  contributory  negligence,  it 
should  be  left  to  the  jury.  Where  the  injured  passenger  relinquishes  his  hold 
on  the  door  handle  and  was  thrown  from  the  platform,  where  he  stepped  onto 
the  upper  step  of  the  platform,''^  where  he  walked  through  an  outside  vestibule, 


66.  Going  on  to  platform  of  moving 
train. — Whether  a  passenger  on  a  railroad 
train  in  leaving  his  seat  and  going  to  the 
door  or  on  the  coach  platform  while  the 
train  is  in  motion  is  guilty  of  such  neg- 
ligence as  will  defeat  a  recovery  for  an 
injury  resulting  from  the  negligence  of 
the  company  in  operating  its  train  is  a 
question  for  the  jury;  and,  in  determin- 
ing the  same,  the  jury  may  ta.ke  into  con- 
sideration the  age  and  physical  condition 
of  the  passenger,  the  speed  of  the  train, 
the  reason  of  the  passenger  for  leaving 
his  seat,  and  all  other  attendant  facts 
and  circumstances.  Central,  etc.,  R.  Co. 
V.    Forehand,   58   S.    E.   i-%,    128    Ga.   .547. 

Where  whistle  for  station  sounded. — 
AVhere  a  train,  after  sounding  the  usual 
whistle  for  a  passenger  station,  passed 
the  station  at  a  speed  of  thirty  miles  an 
hour,  the  question  whether  the  passen- 
ger was  guilty  of  contributory  negli- 
gence in  going  on  the  platform  as  the 
train  passed  the  station  was  for  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Head,  5S  S.  W. 
23,  22   Ky.  L.   Rep.   863. 

Passenger  thrown  through  vestibule 
door. — In  an  action  by  a  passenger 
against  a  railroad  company  for  injuries 
from  being  thrown  through  an  open  ves- 
tibule by  a  sudden  jerking  of  the  car, 
where  it  did  not  appear  the  plaintiff 
knew  that  the  vestibule  doors  were  open, 
held,  that  the  question  of  plaintiff's  con- 
tributory negligence  in  going  upon  the 
platform  was  for  the  jury.  Kearney  v. 
Oregon  R.,  etc.,  Co..  59  Ore.  12,  112  Pac. 
1083,    115    Pac.    593. 

67.  Going  on  platform  while  train 
stopped. — McCurrie  v.  Southern  Pac.  Co., 
122  Cal.  558,  55  Pac.  324. 

In  an  action  for  injury  to  a  passenger 
caused  bj'  a  jerking  of  a  caboose  as  she 
was  re-entering  it,  whether  she  was 
guilty  of  contributory  negligence  on  leav- 
ing iaer  seat  and  going  out  on  the  back 


platform  in  the  circumstances  is  under 
the  evidence,  for  the  jury.  St.  Louis, 
etc.,  R.  Co.  V.  Richardson,  87  Ark.  101, 
112    S.    V/.    212. 

68.  Atlantic,  etc.,  R.  Co.  v.  Crosby,  53 
Fla.    400,   43    So.   318. 

A  passenger  can  not  be  held  guilty  of 
contributory  negligence  as  a  matter  of 
law  in  quitting  his  seat  in  a  passenger 
coach  while  the  train  is  stopping  at  a 
regular  station  waiting  for  the  arrival 
of  another  train  and  going  on  the  plat- 
form of  the  coach.  Atlantic,  etc.,  R. 
Co.  V.   Crosby,   53   Fla.  400,   43   So.   318. 

69.  Releasing  hold  on  door  handle. — 
Intestate  boarded  defendant's  train  at  a 
small  station,  where  there  was  neither 
station  agent  nor  baggageman.  He  went 
into  the  baggage  car  with  a  hamper,  ac- 
cording to  custom,  and,  after  receiving 
a  check,  stepped  on  the  platform,  while 
the  train  was  in  motion,  to  go  to  the 
smoking  or  passenger  car,  when  a  gust 
of  wind  raised  his  hat,  and,  as  he  re- 
linquished his  hold  on  the  door  handle 
of  the  car,  he  was  thrown  from  the  plat- 
form and  killed.  Held,  that  intestate  was 
not  guilty  of  contributorj'  negligence  as 
matter  of  law.  Boston,  etc.,  R.  Co.  v. 
Stockwell,  146  Fed.  505,  77  C.  C.  A.  19. 

Passing  from  oiie  car  to  another. — St. 
Louis,  etc.,  R.  Co.  v.  Pollock,  93  Ark. 
240,    123    S.   W.   790. 

70.  Stepping  on  to  step  of  platform. — 
The  question  whether  a  passenger,  who 
had  just  boarded  a  smoking  car  and  was 
passing  through  that  car  to  the  next 
coach  in  the  rear,  where  he  intended  to 
ride,  was  guilty  of  contributory  negli- 
gence, where  he  grasped  the  railings  on 
the  steps  of  the  platform  and  stepped 
down  on  the  upper  step  for  the  purpose 
of  spitting,  was  a  question  for  the  jury, 
and  not  for  the  court.  St.  Louis,  etc.,  R, 
Co.  V.  Leftwich,  117  Fed.  127,  54  C.  C. 
A.   1. 
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thinking  he  was  returning  to  a  sleeping  coach,'' ^  and  where  he  was  hurt  by  the 
swinging  of  a  car  door  by  a  jerk  of  the  train/^  the  question  of  contributory 
negHgence  is  for  the  jury. 

Crossing  from  One  Oar  Platform  to  Another. — The  act  of  crossing  from 
one  car  platform  to  another  on  a  moving  train  is  not  per  se  negHgence,  and  a 
passenger,  undertaking  to  go  from  one  car  to  another  while  the  train  is  in  mo- 
tion, assumes  only  the  risk  incident  to  such  undertaking ;  and  where  he  is  thrown 
from  the  platform  by  a  sudden  jerk,  the  question  of  the  negligence  of  the  de- 
fendant in  causing  the  injury  and  plaintiff's  contributory  negligence  are  for  the 
jury.^^ 

Walking  on  Running  Board  to  Seat. — Whether  a  street  car  passenger,  in- 
jured by  being  thrown  from  a  car  as  he  was  walking  along  the  running  board 
to  a  seat  while  the  car  was  in  motion,  was  guilty  of  contributory  negligence,  is 
a  question  for  the  jury.''* 

Passing  from  One  Seat  to  Another  Over  the  Running  Board. — It  is  not 
negligence  per  se  on  the  part  of  a  street  railway  passenger  not  to  anticipate  that 
a  pole  may  be  permitted  to  stand  so  near  the  track  #iat  he  can  not,  in  an  erect 
position  and  careful  manner,  pass  from  one  seat  in  the  car  to  another  over  the 
running  board  without  danger  of  injury  from  collision  with  such  pole.''^ 

Falling  Over  Valise  in  Aisle. — Where  a  passenger  fell  over  a  valise  or  suit 
case  placed  by  another  passenger  in  the  aisle  of  a  poorly-lighted  car,  the  question 
of  contributory  negligence  is  for  the  jury.''^  •< 

Injury  by  Articles  Falling  from  Parcel  Rack. — In  an  action  against  a 
carrier  for  an  injury  to  a  passenger  caused  by  the  fall  of  a  suit  case  or  other 
article  belonging  to  another  passenger  from  the  parcel  rack,  the  question  whether 
the  passenger  was  guilty  of  contributory  negligence  in  not  observing  such  article 
or  in  sitting  under  it  without  objection,  is  for  the  jury.''"' 

Remaining  on  Train  Not  Provided  with  Accommodations  and  Pro- 
tection.— In  an  action  for  injuries  to  a  passenger  resulting  from  the   failure 


71.  Walking  through  outside  vestibule. 

— A  passenger  riding  in  the  rear  coach 
of  a  vestibuled  train  left  the  coach  at 
night  to  go  to  the  forward  end  of  the 
train,  and,  to  facilitate  his  return,  left 
open  the  door  of  the  sleeping  coach  in 
v/hich  he  was  riding.  The  night  was 
dark,  the  vestibule  was  not  lighted,  and 
the  train^was  running  rapidly.  On  his 
return,  in  passing  through  the  vestibule 
which  led  into  the  coach  in  which  he 
was  riding,  he  supposed  a  dim,  reflected 
light  from  the  windows  of  the  sleeper 
was  a  light  shining  through  the  door  of 
the  coach  which  he  had  left  open,  and 
proceeding,  in  the  exercise  of  due  care, 
to  enter,  as  he  supposed,  the  doorway 
of  the  coach,  walked  through  an  outsid'3 
vestibule  door,  which  had  been  left 
open,  fell  from  the  train,  and  was 
seriously  injured.  Held,  that  the  ques- 
tion of  contributory  negligence  is  one  for 
the  jury.  Bronson  v.  Oakes,  76  Fed. 
734,   23   C.    C,   A.   530. 

72.  Swinging  of  car  door. — In  an  ac- 
tion by  a  passenger,  who,  when  the  train 
blew  for  his  station,  started  for  another 
coach  to  get  a  bundle,  and  was  hurt  by 
the  swinging  of  a  car  door  by  a  jerk 
of  the  train,  whether  he  was  guilty  of 
contributory  negligence  in  undertaking 
to  go  into  the  other  coach  while  the 
train   was   in   motion   was   a   question   for 


the  jury.     Branan  v.   Southern   R.   Co.,  68 
S.   E.   "93,   135   Ga.   24. 

73.  Crossing  from  one  car  platform  to 
another. — Auld  v.  Southern  R.  Co.,  136 
Ga.  266,  71  S.  E.  426,  37  L.  R.  A.,  N.  S., 
518. 

74.  Walking  on  running  board  to  seat. 
— Holliday  v.  Boston  Elev.  R.  Co.,  214 
JV^ass.   424,   101   N.   E-   1073. 

75.  Passing  from  one  seat  to  another 
over  the  running  board. — Cameron  v. 
Lewiston,  etc.,  St.  Railway,  103  Me.  4824 
70   Atl.    534,    18    L.    R.    A.,    N.    S..    497. 

76.  Falling  over  valise  in  aisle. — Beiser 
V.  Cincinnati,  etc.,  R.  Co.,  152  Ky.  522, 
153  S.  W.  743;  Burns  v.  Pennsylvania  R. 
Co.,  233  Pa.  304,  83  Atl.  246,  Ann.  Cas. 
1913B,  811. 

77.  Injury  by  articles  falling  from  par- 
cel rack. — A  passenger  wearing  a  heavy 
crepe  veil  boarded  defendant's  train,  and 
was  taken  to  a  seat  by  the  brakeman,  and 
her  ticket  taken  by  the  conductor.  After 
three  or  four  stops,  the  passenger  was 
injured  by  the  fall  of  a  suit  case  belong- 
ing to  another  passenger  from  the  par- 
cel rack  above  her,  which  she  had  not 
previously  seen.  Held,  that  whether  she 
was  negligent  in  not  observing  the  suit 
case  or  in  sitting  under  it  without  ob- 
jection was  for  the  jury.  Adams  v. 
Louisville,  etc.,  R.  Co.,  121  8.  W.  419, 
134  Ky.  620,  21  Am.  &  Eng.  Ann.  Cas, 
321. 
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to  provide  him  proper  accommodation  and  protection,  evidence  that  after  pro- 
testing to  the  conductor  he  and  the  other  passenger  remained  on  the  train,  but 
which  does  not  disclose  that  he  would  not  have  encountered  other  difficulties 
by  doing  so,  is  insufficient  to  show,  as  a  matter  of  law,  that  plaintiff  was  neg- 
ligent,"^^ and  where  he  became  aware  of  the  cold  and  crowded  condition  of  the 
train  or  car  in  time  to  have  abandoned  it,  whether  he  was  guilty  of  contributory 
negligence  for  failing  to  do  so,'^^  or  to  procure  wraps,^"  or  to  call  the  attention 
of  the  carrier's  employees  to  its  condition,*^  is  a  question  for  the  jury. 

Husband's  Permitting  Wife  to  Carry  Child  on  Crowded  Train. — In  an 
action  by  the  husband  for  personal  injuries  to  the  wife,  sustained  as  a  passen- 
ger, arising  from  the  crowded  condition  of  the  train,  compelling  her  to  stand, 
while  she  carried  a  child,  the  negligence  of  the  husband,  who  was  also  a  passen- 
ger, in  permitting  her  to  carry  the  child,  is  a  question  for  the  jury.^^ 

Collisions — Sitting  in  Street  Car  with  Back  to  Approaching  Train. — 
In  an  action  for  injuries  received  by  a  street-car  passenger  in  a  collision  with  a 
railroad  train  at  a  crossing,  where  the  evidence  showed  that  he  was  sitting  in 
the  street  car.  with  his  back>  to  the  approaching  train,  and  was  not  aware  of  its 
presence  until  the  collision,  a  refusal  to  submit  the  issue  of  contributory  negli- 
gence is  proper.s^ 

Eeading  on  Car  about  to  Cross  Railroad  Track. — A  passenger  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law  who  sits  in  a  car  reading 
while  the  same  is  about  to  cross  railroad  tracks,  if  there  is  nothing  to  warn  him 
of  danger.** 

FaUure  to  Leave  Car  Stalled  at  Crossing. — In  an  action  for  injuries  to  a 
street  car  passenger  in  a  collision  between  a  railroad  engine  and  a  street  car 
which  had  become  stalled  on  a  crossing,  whether  plaintiff  was  negligent  in  not 
immediately  leaving  the  car  was  for  the  jury.*^ 

Leaving  Train  En  Route. ^ — The  question  whether  a  passenger  was  negli- 
gent in  leaving  a  train  en  route,  whereby  he  was  injured,  is  a  question  for  the 
jury.88 

78.  Remaining  on  train  not  provided  resulting  from  a  cold  contracted  by 
with  accommodations  and  protection. —  plaintiff  while  traveling,  the  failure  of 
McCollum  V.  Southern  Pac.  Co.,  31  plaintiff,  who  was  inexperienced  in 
Utah  494,  88  Pac.  663;  Fitzgerald  v.  traveling,  to  call  the  attention  of  the 
Southern  Pac.  Co.,  31  Utah  510,  88  Pac.  company's  employees  to  the  cold  condi- 
669.  tion   of  the   car,  before  taken   sick,  would 

79.  Where  a  railway  passenger  who  is  not  preclude  recovery,  but  its  effect  as 
injured  as  a  result  of  the  cold  and  bearing  upon  the  question  of  contribu- 
crowded  condition  of  a  train  became  tory  negligence  should  be  left  to  the 
aware  of  its  condition  before  it  left  the  jury,  to  be  determined  from  all  the  cir- 
station,  '  and  could  have  abandoned  it,  cumstances  in  the  case.  Hastings  v. 
his    contributory    negligence    for    failing  Northern   Pac.    R.   Co.,   53   Fed.   234. 

to  there  abandon   the  train  is   a  question  82.    Husband's  permitting  wife  to  carry 

for  the  jury.     Texas,  etc.,  R.   Co.  v.  Rea,  child   on   crowded   train. — Texas,    etc.,    R. 

65    S.   W.   1115,   27   Tex.    Civ.   App.   549.  Co.  'j.   Rea,  27  Tex.   Civ.   App.   549,   65   S. 

80.  In    an    action    against     a      railroad  W.   1115. 

company  for  injuries  to  plaintiff  from  83.  Collisions — Sitting  in  street  .car 
failure  to  heat  the  car,  it  is  a  question  with  back  to  approaching  train. — Gulf, 
for  the  jury  whether  plaintiff  vi^as  charge-  etc.,  R.  Co.  v.  Pendery,  87  Tex.  553,  29 
able  with  contributory  negligence  be-  S.  W.  1038,  47  Am.  St.  Rep.  125. 
cause  he  did  not  leave  the  car  at  some  84.  Reading  on  car  about  to  cross  rail- 
station,  made  no  effort  to  procure  addi-  road  track. — Chicago,  etc.,  R.  Co.  v. 
tional  wraps  from  his  trunk  in  the  bag-  Smith,  124  111.  App.  627;  Chicago  City 
gage  car,  took  off  his  overcoat  at  one  R.  Co.  v.  Smith,  124  111.  App.  627,  judg- 
time  to  give  his  wife  the  benefit  of  its  ment  affirmed  in  226  111.  178,  80  N.  E. 
warmth,  and  wore  inadequate  clothing  to  716. 

meet    the    demands    of    the    climate    and  85.     Failure    to    leave     car     stalled     at 

season.     Taylor  v.  Wabash  R.  Co.   (Mo.),  crossing. — Barnes  i>.   Danville  St.  R.,  etc., 

38    S.   W.   304,  43   L.    R.   A.   110.                   _  Co.,    235    111.    566,    85    N.    E.    921. 

81.  Failure  to  call  employees  attention  86.  Leaving  train  en  route. — The  ques- 
to  cold  condition  of  car. — In  an  action  tion  whether  a  passenger  was  negligent 
against    a    railroad    company    for    injuries  in   leaving   a   train    standing   at   what    ap- 
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Leaving  Train  to  Care  for  Stock. — Where  plaintiff,  a  passenger,  on  a 
freight  train,  whose  duty  it  was,  as  defendant  knew,  to  look  after  a  car  of  live 
stock,  started  out  of  the  caboose,  when  the  train  stopped  at  a  station,  to  inspect 
the  stock,  and,  having  his  hand  on  the  doorknob,  had  his  thumb  mashed  by  the 
shutting  of  the  door,  caused  by  a  sudden  jerk  of  the  train,  it  was  a  question  for 
the  jury  whether  the  jerk  was  an  extraordinary  one,  and  therefore  one  the  risk 
of  which  plaintiff  had  not  assumed,  and  whether  plaintiff  was  in  the  exercise  of 
due  care.*'' 

Changing  Cars. — Whether  a  person,  who  had  left  a  street  car  in  the  night 
to  pass  on  foot  an  obstruction  in  the  route  and  take  a  car  on  the  other  side,  was 
exercising  due  care  when  he  fell,  is,  under  the  facts,  a  question  for  the  jury.*^ 

Failure  to  Inform  Trainmen  of  Desire  to  Alight  at  Flag  Station. — In 
an  action  against  a  carrier  for  carrying  plaintiff  beyond  a  flag  station,  her  des- 
tination, whether  plaintiff  was  negligent  in  not  informing  the  conductor  or  flag- 
man that  she  wished  to  get  off  there  was  for  the  jury.*^ 

Effort  of  Passenger  Carried  beyond  Destination  to  Return. — Where  a 
railroad  company  has  wrongfully  carried  passenger's  beyond  their  destination  it 
ought  to  foresee  that  they  would  do  that  which  is  prudent  for  them  to  do  under 
the  circumstances  and  to  contemplate  any  exposure  to  which  they  would  be  sub- 
jected in  a  natural  and  prudent  effort  to  return.  It  is  the  right  of  persons 
wrongfully  carried  past  their  destination  to  go  back,  and  the  question  is,  whether 
or  not,  in  choosing  the  means  of  transportation  and  in  their  other  conduct  they 
act  as  persons  of  ordinary  prudence;  and  this  is  a  question  for  the  jury.®" 

In  an  action  against  a  railroad  for  rape  committed  on  a  passenger, 
it  was  proper  to  refuse  to  submit  the  question  of  contributory  negligence.®'- 

§  2911.  Riding  on  Platform. — Platform  of  Railway  Train  Generally. 

— The  question  whether  the  act  of  a  passenger  in  using  the  platform  of  a  moving 

peared  to  be  a   regular  station,   to  get   a  for  the  jury,  though  defendant's  evidence 

drink,    not    being    able    to    find    water    on  that    the    pit    was    lighted     was      strong, 

the   train,   whereby   he   was   injured   by   a  Gurley  v.  Springfield  St.  R.  Co.,  93  N.  E. 

passing   train,    is    for   the   jury.      Wandell  714,    206    M^ss.    534. 

V.  Corbin   (N.  Y.),  38  Hun  391.  89.    Failure  to   inform  trainmen   of  de- 

Ahghtmg   to   ascertam    whether     train  gjre  to  alight  at  flag  station.— Louisville, 

right  one.— A  passenger    is    not  guilty    of  etc.,   R.  Co.  v.   Seale,   172  Ala.  480,  .55   So. 

contributory    negligence    as    a    matter    of  237. 

law   in  alighting  to   ascertain   whether  the  90.     Effort   of    passenger      carried     be- 

tram  he   is   on   is   the   right   one,   no   one  yond   destination   to    return.- St.      Louis, 

apparently    being    in    charge    who    could  etc.,  R.  Co.  v.  Ricketts,  96  Tex.  68,  70  S. 

give  the  information,  so  as  to  bar  recov-  y^    315 

ery    for    injuries    sustained    through    the  A   night  passenger   on   a   railroad   train, 

carrier  s  failure  properly  to  light  the  sta-  after  being  carried  by  the  flag  station  for 

tion  grounds,  where  there  was  no  one  in  ^hich    his    ticket    called,     requested      the 

charge  of  her  car.     Texas,  etc.    R.  Co.  v.  conductor    to    back    the    train    up    to    the 

Stewart,  33   S.  Ct.  548,  328  U.  S.  357,  af-  station,  which  was  refused.     He  then  got 

firming  judgment,   Texas,   etc     R    Co.   v.  off   the   train,    and    started   to   walk   back 

Mayer    183   Fed.   575,   105  C.   C.  A.  646.  to   the   station,   along  the   track,   that  be- 

,„?^-  .  Leaving  tram  to  care  for  stock.—  jng  the  only  practicable  way,  as  there  was 

Illinois  Cent.  R.  Co.  v.  Crady,  24  Ky.  L.  water   on   each   side   of  the   railroad,   and 

Rep.   643,   69   S.   W.   706.  fell    through    a    trestle,    and    was    injured. 

88.     Changing    cars. — Powers     v.      Old  The    evidence    as    to    whether    the    night 

Colony   St.    R.    Co.,   201    Mass.    66,    87    N.  was    dark   or   not   was   contradictory,    and 

E.    193.  the  character  of  the  trestle,   nor  whether 

In  an  action  for  injuries  to  a  street  the  passenger  was  familiar  with  the  sur- 
car  passenger  by  falling  into  a  pit  in  roundings,  was  not  shown.  Held,  that 
a  car  barn  after  being  directed  to  change  whether  his  injury  was  due  to  his  con- 
cars,  where  the  evidence  sustained  a  tributory  negligence  or  recklessness  was 
finding  that  plaintiff  took  the  natural  and  a  question  of  fact  for  the  jury.  Yazoo, 
ordinary  way  in  going  to  the  other  car,  etc.,  R.  Co.  v.  Aden,  27  So.  385,  77  Miss, 
and    there    was    some    evidence    that    the  382. 

ground    around    the    pit     was      not      well  91.     Garvik  v.    Bur}ington,    etc.,   R.    Co., 

lighted,    preventing    him    from    seeing    it,  131  Iowa  415,  108  N.  W.  337,  117  Am.  St. 

the    question    of   plaintiff's    due    care    was  Rep.   432. 
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train  as  a  place  of  carriage  is  negligence  on  his  part,  is  one  for  jury  determina- 
tion,^2  and  is  not  determinable  by  the  court  as  a  matter  of  law,  when  circum- 
stances reasonably  excusing  the  passenger  for  riding  there  are  not  admittedly 
shown,  unless  the  train  is  moving  at  a  rapid  rate  of  speed,  or  the  condition  of  the 
passenger  is  such  as  to  make  his  presence  on  the  platform  dangerous  while  the 
train  is  moving  at  any  rate  of  speed. ^^  Hence,  ordinarily,  whether  it  is  negli- 
gence for  a  passenger  to  ride  on  the  platform  of  a  car  when  the  train  is  travel- 
ing at  a  high  rate  of  speed  is  a  question  of  fact  to  be  determined  from  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence.^*  This  is  the  rule 
where  the  passenger  was  injured  by  being  thrown  from  the  platform  ^s  by  a 
lurch  of  the  train, ^^  as  the  train  rounded  a  curve  ^''  by  having  the  car  door 
shut  on  his  hand,^^  and  where  it  is  a  question  whether  he  could  have  heard  an 
announcement  that  a  stop  the  train  was  making  was  not  a  station  that  had 
been  called.^^ 

Platform  of  Street  Car  Generally. — It  is  not  negligence  as  a  matter  of  law 
for  one  to  board  and  ride  on  the  platform  of  a  street  car  and  the  question  of 
contributory  negligence  is   for  the  jury,i   although  there  is   room  inside,^   cer- 


92.  Platform  of  railway  train  generally. 

— United  States. — Texas,  etc.,  R.  Co.  v. 
Lacey,  185  Fed.  225,  107  C.  C.  A.  331. 

Missouri. — Choate  v.  Missouri  Pac.  R. 
Co.,  67  Mo.  App.  105. 

Texas. — St.  Louis,  etc.,  R.  Co.  v.  Ball, 
28  Tex.    Civ.   App.   287,   66   S.    VV.   379. 

West  Virginia. — Norvell  v.  Kanawha, 
etc.,  R.  Co.,  67  W.  Va.  467,  6S  S.  E.  288. 

Under  California  Civil  Code. — Under 
Civ.  Code  Cal.,  §  483,  which  requires 
carriers  to  furnish  on  the  inside  of  pas- 
senger cars  sufficient  room  for  passen- 
gers, and  §  484  which  declares  that  in 
case  any  passenger  is  injured  on  or  from 
the  platform  of  a  car,  in  violation  of 
printed  and  posted  rules,  the  carrier  shall 
not  be  responsible  unless  it  has  failed  to 
comply  with  §  483,  as  construed  by  the 
supreme  court  of  California,  a  passenger 
who  voluntarily  goes  on  the  platform  of 
a  car  while  the  train  is  in  motion,  in  vio- 
.lation  of  rules  properly  posted,  etc.,  as 
required,  is  not  necessarily  negligent,  as 
a  matter  of  law,  precluding  a  recovery 
for  injuries.  Thomas  v.  San  Pedro,  etc., 
R.   Co.,   170  Fed.  129.   95   C.   C.  A.  371. 

Under  Civ.  Code,  §§  483,  484,  requiring 
railroads  to  furnish  sufficient  accommo- 
dations within  its  cars  for  all  passengers, 
and  relieving  railroads  from  liability  for 
injuries  to  passengers  while  riding  on  the 
platforms  of  the  cars  in  violation  of 
posted  rules,  where  a  passenger  seeks 
to  protect  himself  against  an  anticipated 
injury,  or  there  is  an  invitation  by  the 
railroad  requiring  him  to  go  on  the 
platform  while  the  train  is  in  motion,  the 
question  whether  it  is  necessary  for  him 
to  go  on  the  platform,  or  there  is  such 
invitation  from  the  railroad  as  to  amount 
to  a  waiver  of  a  violation  of  its  rules,  is 
for  the  jury.  Pruitt  v.  San  Pedro,  etc.,  R. 
Co.,  118  Pac.  223,  161  Cal.  29,  36  L.  R.  A., 
N.    S.,    331. 

93.  Augusta,  etc.,  R  Co.  v.  Snider,  118 
Ga.   146,  44   S.   E.   1005. 

94.  Chicago,  etc.,  R.  Co.  r.  Newell,  113 
111.    App.    263. 

95.  Thrown    from    platform. — Brice    v. 


Southern   Railway,  85   S.   C.   216,  67  S.   E. 
243.   37   L.   R.   A.,   N.   S.,   768. 

96.  Lurch  of  train. — Central,  etc.,  R. 
Co.  V.  Brown,  165  Ala.  493,  51  So.  565; 
Chicago,  etc.,  R.  Co.  v.  Lindahl,  102  Ark. 
533,   145   S.   W.   191,  Ann.   Cas.   191 4A,   561. 

97.  Plaintiff  being  thrown  from  the 
front  platform  of  a  car  while  it  was  pass- 
ing a  curve,  and  injured,  the  question  of 
liis  contributory  negligence  was  for  the 
jury.  Sweetland  v.  Lynn,  etc.,  R.  Co., 
177  Mass.  574,  59  N.  E.  443,  51  L.  R.  A. 
783. 

98.  Car  door  shut  on  hand  of  passen- 
ger.— In  an  action  against  a  carrier  to 
recover  for  injuries  to  plaintiff's  hand  by 
having  the  car  door  shut  on  it  by  the 
conductor,  it  is  a  question  for  the  jury 
whether  plaintiff,  in  placing  his  hand  on 
the  door  jamb,  was  guilty  of  contribu- 
torv  negligence.  Louisville,  etc.,  R.  Co. 
V.    Mulder,   149   Ala.   676,   42   So.   742. 

99.  Ability  to  hear  announcement  in 
car. — Where  the  conductor  or  other 
trainman  failed  to  announce  that  the 
stop  the  train  was  then  making  was  not 
at  a  station  which  had  been  called, 
whether  a  passenger  riding  on  the  plat- 
form had  placed  himself  in  such  a  posi- 
tion that  he  could  not  have  heard  the  an- 
nouncement that  the  stop  was  not  at  the 
station  if  it  had  been  given  sufficiently 
loud  to  be  heard  by  those  inside  the  car 
held  for  the  iury.  Wagner  v.  Atlantic, 
etc.,  R.  Co.  ex.  C),  61  S.  E.  171. 

1.  Platform  of  street  car  generally. — 
Chicago  Consol,  Tract.  Co.  v.  Schritter, 
124  111.  App.  578,  judgment  affirmed  in 
222  111.  364,  78  N.  E.  830;  Blair  v.  Lewis- 
ton,  etc.,  St.  Railwav,  110  Me.  235,  85 
Atl.  792;  Baskett  Z'.  Metropolitan  St.  R. 
Co.,    133    Mo.   App.    725,    101    S.   W.    138. 

Whether  a  policeman  riding  on  the 
front  platform  of  an  electric  car  and  in- 
jured when  it  left  the  track  was  guilty 
of  contributory  negligence  held  for  the 
jury.  Goehring  v.  Beaver  Valley  Tract. 
Co.,   72  Atl.   259,   222   Pa.   600. 

2.  Room  inside  car. — A  passenger, 
standing  on  the  platform  of  a  street  car. 
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tainly  in  the  absence  of  any  rule  forbidding  it,  and  where  the  injured  passenger 
and  others  have  been  accustoined  to  do  so.*  Thus,  where  the  injury  to  the 
passenger  was  caused  by  his  falling  or  being  thrown  from  the  platform  of  a 
street  car,*  where  it  was  a  custom  of  the  company  to  permit  smoking  on  the 
front  platform, 5  the  question  whether  the  injured  passenger  was  guilty  of  con- 
tributory negligence  is  for  the  jury. 
Overcrowded  Car. — Where  a  passenger  on  boarding  a  train  ^  or  a  street 


though  there  is  room  inside  of  the  car, 
IS  not  guilty  of  negligence  as  a  matter 
of  law;  but  the  question  of  his  negli- 
gence is  for  the  jury.  Wellmeyer  v.  St. 
Louis  Trans.  Co.,  95  S.  W.  925,  19&  Mo. 
527. 

Standing  room. — The  question  whether 
it  was  negligence  to  stand  on  the  plat- 
form, if  there  was  standing  room  on  the 
inside  of  a  car,  is  for  the  jury.  Graham 
V.  McNeill,  55  Pac.  631,  20  Wash.  466, 
43   L.  R.  A.  300,  72  Am.  St.   Rep,  121. 

3.  Absence  of  rule  against  riding  on 
platform. — Whether  a  passenger  who,  in 
the  absence  of  any  rule  forbidding  it, 
rides  on  the  front  platform  of  an  elec- 
tric car,  as  he  and  others  have  been  ac- 
customed, and  whose  fare  is  there  taken, 
is  guilty  of  negligence  which  will  pre- 
clude a  recovery  for  injuries  received  in 
a  collision  with  another  car,  is  for  the 
jury.  Bailey  v.  Tacoma  Tract.  Co.,  47 
Pac.  241,  16  Wash.  48. 

4.  Germantown  Passenger  R.  Co.  v. 
Walling,  97  Pa.  55,  39  Am.  Rep.  796; 
Alton  R.,  etc.,  Co.  ■::;.  Webb,  219  111.  563, 
76  N.  E-  687,  affirming  judgment  in  119 
111.    App.    75. 

Where  the  evidence  is  conflicting  as  to 
whether  a  passenger  while  riding  on  the 
platform  of  a  street  railway  car  was 
using  due  care  when  thrown  from  the 
car  and  injured,  the  question  is  one  for 
the  jury.  Capital  Tract.  Co.  v.  l^rown, 
29  App.  D.  C.  473,  12  L.  R.  A.,  N.  S., 
831. 

Lurching  of  car. — Where  a  passenger 
standing  on  the  platform  of  a  cable  car, 
with  his  back  to  the  car  and  his  hands  in 
his  pocket,  on  a  cold  night,  was  thrown 
therefrom  by  a  lurch  of  the  car  as  it 
rounds  a  curve,  and  injured  whether  the 
passenger's  negligence  contributed  to 
the  injury  is  for  the  jury.  Adams  v. 
Washington,  etc.,  R.  Co.,  9  App.  D.  C.  36. 

Car  ascending  incline. — Whether  a 
street  railway  passenger,  who  left  his 
seat  and  went  out  onto  the  front  plat- 
form while  the  car  was  ascending  an  in- 
cline and  at  a  curve  to  reach  the  level  of 
elevated  trains,  that  he  might  catch  a 
train  if  there  should  be  one  ready  to  go, 
and  who  knew  that  it  was  usual  for  the 
motorman  to  shut  off  the  power  and  for 
a  car  to  slow  down  at  the  curve,  and  for 
the  power  to  be  put  on  afterwards  and 
the  speed  increased,  was  guilty  of  con- 
tributory negligence,  barring  a  recovery 
for  injuries  sustained  in  being  thrown 
from    the    platform,    held    for     the      jury. 


Cutts  V.  Boston  Elev.  R.  Co.,  89  N.  E.  31, 
302    Mass.    450. 

5.  Smoking  on  platform  permitted. — 
A  passenger  on  a  horse  car  was  injured 
while  riding  on  the  front  platform,  a;id 
smoking.  The  track  was  slippery  from 
snow,  but  not  sufficiently  so  as  to  cause 
unusual  movements  of  the  car.  It  was 
a  custom  of  the  company  to  permit 
smoking  on  the  front  platform.  Held, 
that  whether  he  was  negligent  in  being 
on  the  platform  was  for  the  juiy.  Brad- 
ley V.  Second  Ave.  R.  Co.,  54  N.  Y.  S. 
256,    34    App.    Div.    284. 

6.  Overcrowded  car. — Southern  R.  Co. 
V.  Nappier,  138  Ga.  31,  74  S.  E.  778; 
Previsich  v.  Butte  Elect.  R.  Co.,  47  Mont. 
170,  131  Pac.  25;  Ward  v.  Chicago,  etc., 
R.    Co.,    102   Wis.   215,    78    V.    W.    4') 2. 

Instances. — Where  a  passenger  was  in- 
jured by  being  thrown  from  the  platform 
of  a  railroad  train  as  it  rounded  a  curve, 
in  an  action  for  the  injuries,  it  appearing 
that  neither  seats  nor  standing  room  in 
the  cars  could  be  conveniently  obtained, 
it  was  a  question  for  the  jury  whether 
plaintiff  was  guilty  of  contributory  neg- 
ligence. Chicago,  etc.,  R.  Co.  v.  Newell, 
72  N.  E.  416,  213  111.  332,  dismissed  in 
35  S.  Ct.  801,  198  U.  S.  579,  49  L.  Ed. 
1171. 

Unreasonable  crowding  neo°.ssary  to 
enter  car. — If  a  car  be  so  crowded  that 
a  reasonably  prudent  man  would  con- 
clude that  he  could  not  get  inside  with- 
out unreasonable  pushing,  the  question 
as  to  whether  or  not  he  is  guilty  of  con- 
tributory negligence  in  riding  on  the 
platform  is  for  the  jury.  Rolette  v. 
Great  Northern  R.  Co.,  97  N.  W.  431, 
91    Minn.    16. 

Ticket  good  only  for  certain  train. — 
Riding  on  a  platform  of  an  overcrowded 
railroad  car  is  not  negligence  per  se,  and 
where  the  passenger's  ticket  was  good 
only  for  a  certain  train,  and  the  evi- 
dence was  conflicting  as  to  whether  the 
railroad  company  provided  sufficient 
train  sections  and  sufficient  carriages  for 
the  accommodation  of  the  crowd,  the 
question  of  contributory  negligence  in 
riding  on  the  platform  was  properly  sub- 
mitted to  the  jury.  Pennsylvania  Co.  v. 
Paul,   136   Fed.   157,   62   C.   C.   A.   135. 

Colored  passenger  crowded  onto  plat- 
form by  white  passengers. — ^Where  plain- 
tiff, a  negro,  boarded  an  excursion  train, 
and  there  was  evidence  that  the  seats 
and  room  in  the  coach  for  negroes  were 
occupied  by  whites,  so  that  plaintiff  was 
crowded  onto  the  platform,  and  the  con- 
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car ''  finds  the  cars  crowded,  whether  he  is  guilty  of  contributory  negligence  in 
standing  on  the  platform  is  ordinarily  a  question  for  the  jury;  for  a  passenger 
required  to  ride  on  the  platform  because  of  the  crowded  condition  of  the  car, 
can  not  be  said  as  a  matter  of  law  not  to  have  assumed  any  increased  risks.® 

Disobeying  Notice  Forbidding  Standing  on  Platform. — A  passenger 
who  was  injured  while  standing  on  the  platform  of  a  railway  car  is  not,  as  a 
matter  of  law,  guilty  of  contributory  negligence  in  disobeying  a  notice  forbid- 
ding passengers  to  stand  on  the  platform,^  where  the  train  was  not  in  motion 
and  he  was  in  the  act  of  entering  the  car  after  being  stopped  on  the  platform 
by  the  conductor,^*'  or  where  defendant's  employees  allowed  passengers  to  ride 
without  objection,  and  habitually  crowded  so  many  persons  on  the  car  that 
some  of  them  were  obliged  to  ride  on  the  front  platform.  And  the  question 
whether  plaintiff  had  waived  the  enforcement  of  the  rule  was  properly  sub- 
mitted to  the  jury.ii 

•Duty  to  Hold  to  Hand  Rail. — Whether  a  passenger  riding  upon  a  platform, 
or  standing  there  awaiting  an  opportunity  to  alight,  while  the  car  is  moving, 
should,  in  the  exercise  of  ordinary  care  for  his  own  safety,  take  hold  of  the  hand 
rail,  is  one  for  the  jury.^^  And  a  charge  that  a  passenger,  riding  on  the  plat- 
form of  an  electric  car  without  supporting  herself  with  either  hand,  is  guilty 
of  contributory  negligence,  is  properly  refused.^^ 

Passenger  Encumbered  with  Packages. — It  is  not  contributory  negli- 
gence as  a  matter  of  law  for  a  passenger  compelled  to  stand  in  a  street  car  to 
have  a  package  in  each  hand  but  the  question  must  be  determined  by  the  jury.^* 

Attempt  to  Avoid  Imminent  Peril. — Where  a  passenger  goes  upon  the 
platfofm  of  a  car  on  which  he  was  riding,  under  the  belief  that  he  had  been 
placed  in  imminent  peril  by  the  manner  in  which  the  train  was  operated,  and 
in  attempting  to  avoid  the  danger,  whether  he  exercised  ordinary  and  reasonable 
care  under  the  circumstances  as  they  reasonably  appeared  to  him  at  the  time, 
is  a  question  for  the  jury,  although  in  acting  upon  the  spur  of  the  moment  he 
did  not  do  what  was  best,  and  would  not  have  been  injured  if  he  had  done  noth- 
ing but  remain  quiet.^^     Thus,  where  a  passenger  riding  on  the  front  platform 

ductor  refused  a  transfer  to  a  train  fol-  the  court  should  determine  the  matter 
lowing,  though  he  had  authority  to  make  as  a  question  of  law;  but,  where  the 
such  transfer,  it  was  not  error  to  refuse  measure  of  the  injured  party's  duty  was 
an  instruction  stating  that  plaintiflF  was  only  the  exercise  of  ordinary  and  rea— 
not  guilty  of  contributory  negligence  in  sonable  care,  the  question  of  his  con- 
standing  on  the  platform,  as  the  ques-  tributory  negligence  was  for  the  jury, 
tion  of  negligence  was  for  the  jury.  Germantown  Passenger  R.  Co.  v.  Wall- 
Williams  V.  International,  etc.,  R.  Co.,  67  ing,  97  Pa.  55,  39  Am.  Rep.  796. 
S.  W.-  1085,  28  Tex.   Civ.  App.  503.  g.    zimmer   v.    Fox    River    Valley,    etc., 

7.     Street    car.— Zimmer    i-.    Fox    River  r_   Co.,   118  Wis.   614,   95   N-.   W.   957. 

V'ailey,   etc.,   R.   Co.,   118  Wis.  614,   95   N.  9.   Disobeying  notice   forbidding  stand- 

W-   957.  ing     on    platforms. — St.    Louis,    etc.,    R. 

Whether    one   who    enters   a    crowded  Co.    v.    Ball,    38    Tex.    Civ.    App.    287,    66 

street   car   and   rides   on   a   crowded   plat-  g    \y    879 

form    from    which   he   is    pushed    off   is  '  10. 'Louisville,    etc.,    R.    Co.   v.    Mulder, 

negligent  is  for  the  jury.  Lobner  v.  Met-  149  ^i^    676    42  So    742 

ropolitan    St.    R     Co.,    79    Kan.    811,    101  n.   Sweetlknd  v.  Lynn,   etc.,   R.   Co.,   59 

^\'i-r.'^^^^  ^^-  ^•-  ^-  A-'   N-   H  ^^^-  N.    E.    443,    177    Mass.    574,    51    L.    R.    A. 

Whether  it  is  negligence  for  a  passen-       .^§3 

ger  on  a   street  car  to  ride  011  the  plat-  12.   Duty  to  hold  to   hand  rail.— Judg- 
form    of   the    car    in   a    case   where   other  ^^n^    43    ^tl.    1060,    63    N.    J.    L.    407,    af- 
passengers  are   on  the  p  atform  and  peo-  firmed   in   Scott  v.   Bergen   County  Tract, 
pie    are    holding    onto    the    straps    inside  Co.,  48  Atl.  1118,  64  N.  J.  L.  362. 
and  the  seats  are  filled  is  a  question  for  ,0     n-       ■      t,          r>        ^        /->             r^-     j 
the   jury.      Chicago    City    R.    Co.    v.    Mc-  ,«f-A?"'™'"fiT    oi'o       -    ^°-  "■    ^"°  ' 
Caughna,    74    N.    E.    819;   216    111.    202,    af-  "*  ^la.   10,   51   So.  242. 
firming   judgment   117    111.   App.    538.  I*-    Passenger    encumbered    with    pack- 
In    an    action    for    personal    injuries    to  ages.— Ruch   v.   Aurora,    etc.,    R.    Co.,    150 
a   party,    caused   by   his    falling   from    the  HI-    App.    329,    petition    stricken    out    for 
platform   of  a  crowded   street   car,   where  certiorari  in   90   N.   E.   924. 
it   was    clear   from    the    evidence    that    he  15.   Prescott,    etc.,    R.    Co.   v.    Smith,   70 
was    guilty    of    contributory    negligence,  Ark.  179,  67  S.  W.  865. 
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of  a  street  car  became  frightened  and  jumped  from  the  car;  i®  where  the  injured 
passenger  was  apprehensive  that  the  train  might  be  derailed,  and  the  caboose 
crushed  by  heavy  cars  behind,  and  feared  that  if  he  remained  in  the  caboose, 
and  an  accident '  happened,  he  would  be  unable  to  escape  in  time  to  avoid  in- 
jury;" and  where  a  freight  train  on  which  the  injured  passenger  was  riding 
broke  in  two,  whereupon  he  went  upon  the  platform,  after  which  a  collision 
occurred  by  reason  of  the  negligence  of  the  operatives, ^^  it  is  a  question  for 
the  jury  to  determine  whether  or  not  he  was  guilty  of  contributory  negligence. 
Going  on  Platform  While  Train  Stopped. — See  ante,  "Riding  on  Plat- 
form," §  2911. 

§  2912.  Riding  on  Steps,  Footboard  or  Projection  from  Vestibule. 

— Standing  on  the  steps  of  a  railway  car  when  the  train  is  in  motion,  although 
prima  facie  evidence  .of  negligence,  is  not  negligence,  under  all  circumstances, 
per  se  and  as  a  matter  of  law.  Nevertheless,  riding  on  the  lower  step  of  the 
platform  of  an  ordinary  railway  train  going  at  a  high  rate  of  speed  would 
doubtless  be  regarded  as  gross  negligence  in  a  passenger,  unless  some  good  rea- 
son appears  for  so  doing  other  than  voluntary  choice.  But  whether  it  is  negli- 
gence or  not  is  a  conclusion  of  fact  from  the  circumstances,  and  its  determina- 
tion should  be  left  to  the  jury.^® 

Street  Car  Generally. — Whether  a  street  railway  passenger  was  guilty  of 
contributory  negligence  in  riding  on  the  running  board  ^"  or  upon  the  step  of 
the  platform  of  an  electric  street  car,^!  when  injured,  is  a  question  of  fact  for 


16.  Jumping  from  car. — In  an  action 
against  a  street  railroad  for  injuries  to 
a  passenger  who  was  riding  on  the 
front  platform,  and,  becoming  fright- 
ened, jumped  from  the  car,  it  was 
proper  to  submit  to  the  jury  the  ques- 
tion of  the  passenger's  contributory 
negligence  in  taking  a  position  on  the 
front  platform.  Moore  v.  Northern 
Texas  Tract.  Co.,  41  Tex.  Civ.  App. 
583,   95    S.   W.    653. 

17.  Going  onto  platform  of  caboose 
behind  which  heavy  cars  being  pushed. — 
In  an  action  for  the  death  of  a  passen- 
ger, caused  by  the  caboose  leaving  the 
tract,  it  appeared  that  he  rode  on  the 
platform  of  the  caboose  in  front  of  sev- 
eral cars  of  freight  and  lumber  pushed 
backward  by  the  engine  in  the  rear,  and 
the  evidence  tended  to  show  that  he 
did  not  ride  there  as  a  matter  of  choice, 
but  because  he  thought  that  it  was  dan- 
gerous to  remain  in  the  caboose  be- 
cause of  the  manner  of  operating  the 
train.  Held,  that  the  question  of  the 
passenger's  contributory  negligence  was 
for  the  jury.  Prescott,  etc.,  R.  Co.  v. 
Smith,   67    S.   W.   865,   70   Ark.   170. 

18.  Train  broken  in  two. — Where  a 
freight  train  on  which  plaintiff  was  rid- 
ing as  a  passenger  broke  in  two,  and 
owing  to  the  negligence  of  the  opera- 
tives of  the  train  a  collision  resulted, 
in  which  plaintiff  was  injured,  it  was  not 
error  to  submit  to  the  jury  the  question 
whether  plaintiff  was  guilty  of  contrib- 
utory negligence  in  leaving  the  caboose 
and  going  on  the  platform  after  he  had 
knowledge  that  the  train  had  broken  in 
two.  Ft.  Worth,  etc.,  R.  Co.  v.  Rogers, 
60   S.  W.  61,  24  Tex.   Civ.  App.  382. 


19.  Riding  on  steps,  footboard  or  pro- 
jection from  vestibule. — Lake  Shore, 
etc.,  R.  Co.  V.  Kelsey,  180  111.  530,  54 
N.  E.  608;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  141  111.  614,  31  N.   E.  406. 

Passenger  struck  by  car  on  parallel 
track. — A  passenger  on  a  railroad  train 
operated  for  the  accommodation  of 
workmen,  with  a  speed  of  seven  miles 
per  hour,  while  facing  the  platform  on 
the  lowest  step  of  a  car,  with  his  hands 
on  the  railing  and  body  projecting  out- 
side the  line  of  the  coach,  while  the  plat- 
form was  crowded  with  other  passen- 
gers, was  struck  by  another  car,  which 
the  railroad  company  had  negligently 
left  near  the  track,  and  was  injured. 
Held,  a  question  for  the  jury  whether  he 
was  guilty  of  contributory  negligence. 
Judgment  76  111.  App.  613,  affirmed  in 
Lake  Shore,  etc.,  R.  Co.  v.  Kelsey,  54  N. 
E.   608,   180   111.   530. 

80.  Street  car  generally. — Olund  v. 
Worcester,  etc.,  R.  Co.,  206  Mass.  544, 
92  N.  E.  720,  Betz  V.  Rhode  Island  Co. 
(R.   I.),   70  Atl.  1058. 

Under  conflicting  evidence  in  a  street 
car  passenger's  action  for  injuries,  it 
was  a  question  for  the  jury  whether  he 
fell  or  jumped  off  a  car,  and  whether,  in 
the  exercise  of  ordinary  care,  he  must 
have  known  that,  in  taking  a  position  on 
the  footboard  of  the  car,  he  was  expos- 
ing himself  to  danger  arising  from  the 
proximity  of  telegraph  poles.  Previsich 
V.  Butte  Elect.  R.  Co.,  131  Pac.  25,  47 
Mont.  170. 

21.  Steps  of  platform. — It  is  not  neg- 
ligence per  se  for  a  passenger  to  ride 
upon  the  step  of  the  platform  of  an 
electric    street    railway    car.      Trussell    v. 
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the  jury.  Whether  or  not  it  is  negHgence  for  a  person  to  ride  on  the  running 
board  of  a  street  car,  facing  the  inside  and  holding  to  the  raiHng,^^  to  stand 
on  the  running  board  of  an  open  car  with  his  back  to  the  front  of  the  car,^^ 
to  take  a  position  on  the  running  board  of  an  open  car  when  he  could  have 
ridden  in  the  front  vestibule,^*  to  attempt  to  take  a  seat  by  way  of  the  inner 
footboard  next  to  a  parallel  track,^^  or  to  fail  to  look  for  trolley  poles  while 
riding  or  walking  on  the  running  board  of  a  moving  car,^^  is  a  question  for  the 
jury.  And  where  the  injury  to  a  passenger  riding  on  the  steps  or  running  board 
of  a  street  car  was  caused  by  his  coming  in  contact  with  iron  posts  of  a  bridge 
over  which  the  car  was  passing  when  he  might  have  taken  a  position  in  the 
front  vestibule,-''  by  being  struck  by  a  trolley  pole,^*  crushed  between  two 
cars,28  and  by  being  struck  by  another  car  on  a  parallel  track  while  he  was  on 
the  running  board  looking  for  a  seat,^''  whether  he  was  guilty  of  contributory  neg- 
ligence is  for  the  jury. 


Morris    County    Tract.    Co.,    77    Atl.    535, 
79    N.   J.    L.    533,    30   h.    R.   A.,    N.    S.,    351. 

Remaining  on  running  board  after  he 
could  have  taken  a  seat. — Ward  v.  Inter- 
national R.  Co.,  99  N.  E.  263,  206  N.  Y. 
83,  Ann.  Cas.  1914A,  1170,  reversing 
judgment  125  N.  Y.  S.  1149.  140  App. 
Div.   938. 

22.  Purington-Kimball  Brick  Co.  v. 
Eckman,  102   111.   App.  183. 

23.  Standing  with  back  to  front  of  car. 
— Where  a  passenger,  while  standing  on 
the  running  board  of  an  open  car  with 
his  back  to  the  front  of  the  car,  was 
struck  by  a  pole  erected  by  the  com- 
pany, the  question  of  his  contributory 
negligence  was  for  the  jury.  Mason  v. 
Boston,  etc.,  St.  R.  Co.,  76  N.  E.  717, 
190   Mass.   255. 

24.  Room  on  front  vestibule. — Union 
Tract.  Co.  V.  Sullivan,  38  Ind.  App.  513, 
76   fN.    E.    116. 

25.  Going  to  seat  over  inside  foot- 
board.— In  an  action  against  a  street 
railroad  for  injuries  to  a  passenger  while 
attempting  to  take  a  seat  in  a  car  by 
way  of  the  inner  footboard,  next  to  a 
car  line  on  which  cars  ran  in  the  oppo- 
site direction,  one  of  which  struck  plain- 
tiff causing  his  injuries,  the  evidence  ex- 
amined, and  held  to  present  a  question 
for  the  jury  whether  plaintiff  was  guilty 
of  contributory  negligence.  Allen  v.  St. 
Louis  Trans.  Co.,  81  S.  W.  1142,  183  Mo. 
411. 

26.  Failure  to  look  for  trolley  poles. — 
Indianapolis  Tract.,  etc.,  Co.  v.  Richey 
(Ind.  App.),  80  N.  E.  170. 

In  an  action  by  a  passenger  to  recover 
for  injuries  sustained  by  contact  with  a 
trolley  pole  while  walking  on  the  run- 
ning board  of  a  moving  car,  evidence  ex- 
amined, and  held  to  show  that  the  ques- 
tion of  obvious  risk  was  for  the  jury. 
Wheeler  v.  South  Orange,  etc..  Tract. 
Co.,   58  Atl.   927,   70  N.   J.   L.   725. 

27.  Being  struck  by  post  of  bridge. — 
In  an  action  against  a  street  railway  for 
injuries  to  a  passenger  riding  on  the  run- 
ning board  of  an  open  car,  caused  by 
his  coming  in  contact  with  iron  posts  of 
a     bridge     over     which    the     car     passed, 


whetlier  plaintiff  was  guilty  of  contribu- 
tory negligence,  in  that  he  might  have 
taken  a  position  in  the  front  vestibule 
of  the  car  where  lie  would  not  have  been 
injured,  and  in  that  he  had  ridden  over 
the  bridge  before  and  had  a  general 
knowledge  of  its  construction,  held,  un- 
der the  evidence,  a  queston  for  the  jury. 
Union  Tract.  Co.  !■.  Sullivan,  76  N.  E. 
110,    38    Ind.    App.    513. 

28.  Being  struck  by  trolley  pole. — In 
an  action  for  injuries  caused  by  plaintiff's 
decedent  being  struck  by  a  trolley  pole 
while  on  the  running  board  of-ii  street 
car,  it  was  error  to  instruct  tiiat  reason- 
able care  on  the  part  of  decedent  did 
not  include  his  failure  to  look  for  trolley 
poles  on  the  side  of  the  car  next  the 
running  board,  since  the  question  of  rea- 
sonable care  under  the  circumstances  was 
one  for  the  jury.  Indianapolis  Tract., 
etc.,  Co.  V.  Richey  (Ind.  App.),  80  X.  E. 
170. 

In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  owing  to  his 
being  struck  by  a  trolley  pole  while 
standing  on  the  running  board  of  the 
car,  held,  under  the  evidence,  that  the 
questions  of  contributory  negligence  and 
assumed  risk  were  for  the  jury.  Pomeroy 
r.  Boston,  etc.,  R.  Co.,  79  N.  E.  764,193 
Mass.  507. 

29.  Crushed  between  cars. — Peterson 
V.  Elgin,  etc.,  Tract.  Co.,  238  111.  403,  87 
X.  E.  345,  affirming  judgment  142  111. 
App.   34. 

30.  Being  struck  by  car  on  parallel 
track. — ■Where  one,  intending  to  become 
a  passenger,  stepped  on  the  running 
board  of  an  open  car  of  an  electric  street 
railroad,  going  north,  and  while  on  the 
running  board,  while  the  car  was  round- 
ing a  curve,  was  struck  by  a  passing  car 
on  the  other  track,  going  south,  which 
by  reason  of  the  curve  projected  too 
close  to  the  north  going  car,  the  ques-  ^ 
tions  as  to  the  negligence  of  the  street- 
car company  and  the  contributory  neg- 
ligence of  plaintiff  are  for  the  jury.  Hol- 
linsrsworth  v.  Cincinnati  St.  R.  Co.,  21 
O.   C.   C.   536,  12   O.    C.   D.   100. 
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Crowded  Street  Car. — Where  a  street  car  on  which  plaintiff  was  riding  at 
the  time  of  his  injury  was  so  crowded  that  plaintiff  could  not  secure  a  safer 
place  than  the  step.^"^  platform, ^s  running  board, ^^  or  a  projection  outside  of 
the  vestibule,'^*'  on  which  to  ride,  whether  plaintiff  was  guilty  of  contributory 
negligence  in  riding  on  the  step,  etc.,  is  a  question  for  the  jury,  certainly  where 
he  rode  on  the  steps  of  platform  or  running  board  of  a  crowded  street  car  with 
the  assent  of  the  conductor.^^ 

§  2913.  Leaving  Conveyance  in  General. — Ordinarily,  whether  a  pas- 
senger, was  guilty  of   contributory  negligence  in   alighting   from  a  train,^^   or 


31.  Crowded  street  car. — Chicago  Con- 
sol.  Tract.  Co.  V.  Schritter,  222  111.  364, 
78  N.  E.  820;  Schacfer  v.  Union  R.  Co., 
51   N.   Y.    S.   431,   29   App.    Div.   261. 

Thrown  from  car  by  sudden  jerk. — 
Where  a  passenger  leaves  a  crowded  car, 
and  seats  himself  on  the  platform  steps, 
from  which  he  is  thrown  by  a  sudden 
jerk  of  the  car,  and  injured,  whether  he 
was  negligent  is  for  the  jury.  Holloway 
V.  Pasadena,  etc.,  R.  Co.,  62  Pac.  478, 
130    Cal.    177. 

Being  pushed  off  steps  by  other  pas- 
senger, car  turning  curve. — W.  hailed  a 
crowded  street  car,  and  the  driver  stop- 
ped. Being  unable  to  get  on  the  rear 
platform  by  reason  of  the  crowd,  he 
went  to  the  front  platform,  which  was 
also  crowded,  but  he  succeeded  in  stand- 
ing on  the  step,  on  which  there  were  al- 
ready two  persons,  by  holding  on  to  the 
hand  rails  at  the  side.  In  turning  a 
curve,  several  passengers,  pushed  against 
W.,  breaking  his  hold,  when  he  fell  un- 
der the  wheel  and  was  killed.  In  suit  by 
his  widow  against  the  company  for 
damages,  held,  that  the  question 
whether  deceased  was  guilty  of  contrib- 
utor}'  negligence  was  properly  submit- 
ted to  the  jury.  Germantown  Passen- 
ger R.  Co.  V.  Walling,  97  Pa.  55,  39  Am. 
Rep.  796. 

32.  Lower  step  of  platform — It  is 
a  question  for  the  jury  whether  a 
passenger  riding  on  the  lower  step  of 
the  platform  of  a  crowded  street  car  and 
thrown  therefrom  by  the  negligent  ap- 
eration  of  the  car  is  guilty  of  such  con- 
tributory negligence  as  will  defeat  re- 
covery. Coffey  V.  Om.aha,  etc.,  St.  R. 
Co.,    79    Neb.   286,    112    N.   W.    589. 

33.  Running  board. — ^Where  plaintiff, 
on  boarding  a  street  car,  found  that  it 
was  so  crowded  that  passengers  were 
standing  on  the  platform  and  running 
board,  he  was  not  negligent  as  a  mat- 
ter of  law  in  himself  taking  a  position 
on  the  running  board.  Egan  v.  Old 
Colony  St.  R.  Co.,  195  Mass.  159,  80  N. 
E.  696;  Kramer  v.  Brooklyn  Heights  R. 
Co.,  190  N.  Y.  310,  83  N.  E.  35,  reversing 
100    N.    Y.   S.   276,    114  App.    Div.   804. 

In  an  action  against  a  street  railway 
company  to  recover  for  the  death  of  a 
passenger  killed  while  riding  on  the  run- 
ning  board   of   a   summer   car,    the    court 
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could  not  say  as  a  matter  of  law  that 
plaintiff's  intestate  was  guilty  of  con- 
tributory negligence,  though  there  was 
evidence  that  at  the  time  of  the  collision 
he  was  standing  on  the  track  by  the 
side  of  the  car.  Abel  v.  Northampton 
Tract.   Co.,  61   Atl.  915,  212   Pa.  329. 

Being  struck  by  passing  car. — Where 
plaintiff  boarded  an  open,  crowded  elec- 
tric car  stopping  for  passengers,  and 
was  injured,  while  standing  on  the  run- 
ning board,  facing  the  inside  of  the  car, 
looking  for  a  seat,  as  the  car  was  pass- 
ing a  van,  he  was  not  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  since 
whether,  when  the  car  passed  the  van, 
reasonable  care  required  that  plain- 
tiff should  observe  the  side  of  the  street, 
rather  than  to  see  if  there  was  a  vacant 
place  within  the  car,  was  a  question  for 
the  jury.  Henderson  v.  Nassau  Elect. 
R.  Co.,  61  N.  Y.  S.  690,  46  App.  Div. 
280. 

34.  Riding  on  projection  outside  of 
vestibule. — Where  a  passenger  on  a 
street  car,  which  was  so  crowded  that 
he  could  not  enter  ihe  car  proper,  stood 
on  a  projection  outside  of  the  vestibule, 
and  was  injured  owing  to  a  car  in  the 
rear  of  that  on  which  he'  was  being  car- 
ried riding  up  onto  the  rear  of  such  car 
owing  to  the  breaking  of  a  defective  coup- 
ling, the  question  whether  plaintiff  was 
guilty  of  contributory  negligence  which 
proximately  contributed  to  his  injury 
was  one  for  the  jurj'.  Birmingham  R., 
etc.,  Co.  V.  Bynum,  36  So.  736,  139  Ala. 
389. 

35.  Germantown  Passenger  R.  Co.  v. 
Walling,    97    Pa.    55,    39    Am.    Rep.    796. 

Where  a  person  riding  on  the  run- 
ning board  of  a  street  car  was  recog- 
nized as  a  passenger  by  collection  of 
his  fare,  he  was  not,  because  of  his  po- 
sition, as  a  matter  of  law  negligent,  if 
subsequently  injured  through  the  car- 
rier's carelessness.  Eldredge  v.  Boston 
Elev.  R.  Co.,  89  N.  E.  1041,  203  Mass. 
582. 

36.  Leaving  conveyance  in  general. — 
California. — Maxwell  v.  Fresno  City  R. 
Co.    (Cal.    App.),    89    Pac.    367. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Mount,  31  Ky.  L.  Rep.  210,  101  S.  W. 
1182. 

South  Carolina. — Singletary  v.  Seaboard, 
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street  car,^'^  is  a  question  for  the  jury.  Thus,  for  instance,  where  the  injury  was 
caused  by  reason  of  unnecessary  haste  in  alighting ;  ^^  by  the  passenger's  plac- 
ing his  hand  on  the  door  jamb  of  the  car,^^  by  falling  while  alighting,*"  by 
slipping  on  the  platform  of  the  car,*i  as  a  result  of  failing  to  hold  on  to  the 
hand  railing  of  the  car,*^  by  attempting  to  alight  before  the  train  reached  the 
station  platform,**  by  alighting  from  the  car  in  which  he  had  ridden  instead  of 
passing  through  another  to  reach  the  station  platform,**  by  alighting  facing  the 
rear  of  the  car,*^  by  alighting  on  the  side  of  the  car  opposite  the  platform,*® 


etc.,   Railway,   88   S.   C.   565,   71    S.    E.   57. 

Texas. — Selman  v.  Gulf,  etc.,  R.  Co. 
(Tex.   Civ.   App.),   101   S.  W.  1030. 

Washington. — Breeden  v.  Seattle^  etc., 
R.  Co.,  60  Wash.  523,  111  Pac.  771. 

Wisconsin. — Whether  a  passenger  is 
chargeable  with  contributive  negligence 
in  the  manner  of  alighting  from  a  rail- 
road car  is  purely  a  question  for  the  jury, 
under  the  circumstances  of  the  particu- 
lar case.  Delamatyr  v.  Milwaukee,  etc., 
R.  Co.,  34  Wis.  578. 

37.  Street  car. — Camden,  etc.,  R.  Co. 
V.  Rice,  69  C.  C.  A.  656,  137  Fed.  336. 

Whether  a  passenger  is  guilty  of  con- 
tributory negligence  in  the  manner  in 
which  he  alights  from  the  car  at  the 
point  of  destination  is  ordinarily  for  the 
jury  under  proper  instructions.  Indiana 
Union  Tract.  Co.  v.  Keiter,  92  N.  E.  982, 
175   Ind.   368. 

38.  Unnecessary  haste  in  alighting. — 
Whether  or  not  an  injury  to  a  passenger 
was  attributable  solely  to  his  unneces- 
sary haste  in  alighting  from  defendant's 
train  was  a  question  for  the  jury.  Tucker 
V.  Central,  etc.,  R.  Co.,  50  S.  E.  128,  122 
Ga.    387. 

A  passenger  on  an  elevated  railroad, 
who  moves  rapidly  to  alight  from  car 
and  is  injured  by  running  into  the  gate 
thereof  without  observing  it  or  the 
brakeman  closing  it,  is  not,  as  a  matter 
of  law.  guilty  of  contributory  negligence, 
precluding  a  recovery.  McGarry  v.  Bos- 
ton Elev.  R.  Co.,  195  Mass.  538,  81  N.  E. 
194. 

39.  Placing  hand  on  door  jamb. — 
Plaintiflf,  a  passenger,  waited  sufficient 
time  before  starting  to  leave  the  car 
after  the  train  had  stopped  and  the  car 
door  had  been  opened  by  the  brakeman, 
and  had  been  caught  so  as  to  hold  it 
open  by  a  device  provided  for  that  pur- 
pose; plaintiff  having  heard  it  catch  when 
it  was  opened.  In  leaving  the  car,  plain- 
tiff rested  her  hand  upon  the  door  jamb, 
when  the  door  came  shut  without  an  ap- 
parent cause,  injuring  her  hand.  Held, 
that  the  question  of  plaintiff's  due  care 
in  placing  her  hand  on  the  door  jamb, 
whereby  it  was  caught  by  the  closing 
door,  was  for  the  jury.  Silva  v.  Boston, 
etc.,  Railroad,  90  N.   E.  547,  204  Mass.  63. 

40.  Passenger  falling  while  alighting. — 
Mobile,  etc.,  R.  Co.  v.  Walsh,  146  Ala. 
290,   40    So.    559. 

41.  Slipping  on  platform. — 'Baltimore, 
etc.,  R.  Co.  V.  Trader,  106  Md.  635,  63 
Atl.   12. 


42.  Failure  to  hold  to  liailing. — That 
a  passenger,  injured  by  falling  on  the  icy 
steps  of  a  car  from  which  he  was  alight- 
ing in  the  night,  was  carrying  a  grip  in 
each  hand,  belonging  to  ladies  in  his 
charge,  instead  of  holding  to  the  railing 
with  one  hand,  can  not  be  said  to  consti- 
tute contributory  negligence  as  matter 
of  law.  Thompson  v.  Chicago,  etc.,  R. 
Co.,  189  Fed.  723,  111  C.  C.  A.  261. 

43.  Alighting  before  train  reached  sta- 
tion platforni'. — A  passenger,  unused  to 
travel,  who,  on  a  trainman  throwing  open 
the  car  door,  calling  the  station,  and  say- 
ing, "All  change!"  and  the  train  stop- 
ping, and  other  passengers  moving,  went 
to  the  door,  with  a  valise  in  her  hand, 
and  started  to  get  off  the  train,  having 
hold  of  the  rail  with  her  hand,  and  who, 
when  on  the  second  step,  was  thrown  by 
the  train  starting  with  a  sudden  jerk,  can 
not  be  held  guilty  of  contributory  negli- 
gence as  matter  of  law,  though  she  did 
not  notice  whether  the  station  platform 
had  been  reached.  Wolford  v.  New 
York  Cent.,  etc.,  R.  Co.,  102  N.  Y.  S. 
1008,    118    App.    Div.    553. 

44.  Alighting  from  car  in  which  pas- 
senger had  ridden. — A  lady  passenger 
wishing  to  alight  need  not  pass  through 
the  smoker,  though  the  station  platform 
can  not  otherwise  be  reached;  and  her 
negligence  in  alighting  from  the  car  in 
which  she  has  ridden  is  for  the  jury. 
Cartwright  v.  Chicago,  etc.,  R.  Co.,  52 
Mich.  606,  18  N.  W.  380,  50  Am.  Rep. 
374. 

45.  Alighting  facing  rear  of  car. — A 
passenger,  alighting  from  a  car  which 
had  stopped,  is  not  negligent  as  a  matter 
of  law  because  she  attempts  to  alight 
with  her  back  in  the  direction  in  which 
the  car  was  going;  she  having  the  right 
to  assume  that  the  car  would  remain 
stationary  until  she  had  alighted.  Birm- 
ingham R.,  etc.,  Co.  V.  Handy  (Ala.),  39 
So.   917. 

Whether  a  person  stepping  off  facing 
the  rear  of  a  street  car,  which  had  stop- 
ped to  let  her  alight  and  started  again 
before  she  had  taken  the  last  step, 
thereby  negligently  contributed  to  the 
injury  suffered,  is  a  question  for  the  jury. 
Morrison  v.  Charlotte  Elect.  R.,  etc.,  Co., 
31    S.    E.   720,    123    N.    C.    414. 

46.  Alighting  on  opposite  side  from 
platform. — In  an  action  against  a  rail- 
road for  injuries  in  alighting  from  a 
train,  it  is  error  to  grant  a  nonsuit, 
though    plaintiff    attempted    to    alight    on 
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where  the  evidence  is  conflicting  as  to  whether  he  knew  there  was  no  platform 
on  the  side  on  which  he  alighted,*'^  by  alighting  from  the  side  of  the  car  onto  a 
track  on  which  cars  were  operated  in  the  opposite  direction,*^  by  being  struck  by 
the  hub  of  a  passing  wagon  while  in  the  act  of  alighting,*^  by  jumping  down  on 
the  filling  between  the  blocks  where  the  carrier  furnishes  no  other  place  for 
alighting,50  by  alighting  on  a  baggage  truck  which  plaintiff  supposed  to  be 
the  platform  of  the  station, '^i  by  stepping  onto  a  defective  footstool,^^  or  by 
slipping  on  snow  or  ice  on  the  station  platform, ^^  the  question  of  contributory 
negligence  has  been  held  to  be  for  the  jury.  So  also  the  question  whether  or 
not  the  injured  passenger  jumped  from  the  car  after  it  started'^*  is  for  the 
jury  under  the  evidence. 

Safety  of  Place  to  Alight  and  Manner  of  Egress. — Whether  or  not  the 


the  side  opposite  the  platform,  in  accord- 
ance with  established  custom  permitted 
by  the  railroad  officers.  Roberts  v.  Penn- 
sylvania R.  Co.,  86  Atl.  384,  238  Pa.  404. 
Where  a  passenger,  who  knows  where 
the  platform  is,  alights  on  the  opposite 
side  for  his  own  conveTiience,  it  is  for 
the  jury  whether,  under  all  the  attend- 
ing circumstances,  it  is  negligence  in  the 
particular  case.  Owen  v.  Washington, 
etc.,   R.   Co.,  69  Pac.  757,  29  Wash.  207. 

47.  Knowledge  of  location  of  platform. 
— In  an  action  against  a  railroad  com- 
pany for  injuries  received  by  stepping 
off  at  a  station  in  the  nighttime  on  the 
side  of  a  track  at  which  there  was  no 
platform,  and  falling  a  distance  of  sev- 
eral feet,  it  appeared  that  the  rear  plat- 
form of  the  car  on  which  plaintiff  was 
had  gates  on  both  sides,  and  when  the 
car  reached  his  station  he  hurriedly  left 
the  car  by  the  north  side  of  the  rear 
platform,  as  he  observed  passengers  do 
at  the  last  station.  There  was  no  light 
and  no  one  on  the  platform  to  indicate 
on  which  side  to  get  off,  and  no  barrier 
to  obstruct  his  passage  at  the  north  side. 
As  to  whether  he  knew  there  was  no 
platform  on  the  north  side  of  the  track 
the  evidence  was  conflicting.  Held,  that 
the  question  whether  plaintiff  was  negli- 
gent was  for  the  jury.  Kentucky,  etc., 
Bridge  Co.  v.  McKinnev,  9  Ind.  App. 
213,   36  !N.    E.    448. 

48.  Whether  a  passenger  on  a  street 
car  was  negligent  in  attempting  to  alight 
from  the  side  of  the  car  onto  a  track  on 
which  cars  were  operated  in  the  oppo- 
site direction  held  for  the  jury.  Elliott 
V.  Seattle,  etc.,  R.  Co.,  122  Pac.  614,  68 
Wash.  129,  39  L.  R.  A.,  N.  S.,  608. 

49.  Being  struck  by  passing  wagon. — 
Where  a  passenger  on  an  open  railway 
car,  riding  backward,  and  about  to  alight, 
stepped  down  on  the  running  footboard 
with  one  foot  while  reaching  back  into 
the  car  for  a  bundle,  and  was  struck  and 
injured  by  the  hub  of  a  wagon  'vhich  the 
car  was  then  passing,  said  hub  project- 
ing over  the  footboard,  and  the  evidence 
was  conflicting  as  to  the  speed  of  the 
car  and  whether  a  warning  was  given  to 
the  passengers,  the  question  of  contribu- 
tory negligence  was  for  the  jury.  Bleier 
V.  Bushwick  R.  Co.,  9  N.  Y.  St.  Rep.  706. 


50.  Jumping  down  on  filling  between 
tracks. — The  question  of  contributory 
negligence  is  for  the  jury,  where  the  car- 
rier furnishes  no  place  for  alighting  at  a 
station,  except  on  the  filling  between  the 
tracks,  which  is  at  about  the  same  height 
as  the  top  of  the  ties,  and  the  passenger 
jumps  down  when  it  is  dusk,  and  alights 
with  one  foot  in  a  hole.  Truesdell  v. 
Erie  R.  Co.,  104  N.  Y.  S.  343,  119  App. 
Div.    371. 

51.  Alighting  on  baggage  truck.^ 
Plaintiff,  in  attempting  to  alight,  stepped 
on  a  baggage  truck,  fell,  and  was  injured. 
There  was  evidence  that  plaintiff  had 
never  alighted  at  that  part  of  the  station 
before;  that  the  car  was  full  of  passen- 
gers, that  she  was  near  the  middle  of  the 
car,  and  all  the  passengers  were  going 
one  way;  that  those  before  her  got  out 
on  the  truck,  which  she  supposed  to  be 
the  platform  of  the  station,  and  that  she 
followed  them.  Held,  that  the  question 
whether  plaintiff  exercised  due  care  was 
for  the  jury.  Bethmann  v.  Old  Colony 
R.    Co.,   155    Mass.   352,   29    N.    E.   587. 

52.  Stepping  onto  defective  footstool. 
— In  an  action  against  a  railroad  com- 
pany for  personal  injuries  received  in 
stepping  from  a  passenger  coach  onto  a 
detective  footstool,  the  question  whether 
plaintiff  was  negligent  in  stepping  on  the 
stool  as  he  did,  and  whether  it  was  the 
proximate  cause  of  the  injury,  was  for 
the  jury.  Atlanta,  etc..  Railway  v. 
Wheeler,   154   Ala.   530,  46  So.   262. 

53.  Slipping  on  ice  on  platform. — The 
question  whether  a  passenger  who,  in 
alighting  from  the  car,  slipped  on  the 
ice  on  the  platform,  was  in  due  care,  was 
for  the  jurv.  Oilman  v.  Boston,  etc., 
Railroad,  47   N.   E.  193,   168   Mass.   454. 

54.  Jumping  from  car  after  it  started..^ 
The  fact  that  a  passenger  fell,  seventy- 
five  feet  from  the  stopping  place  of  the 
car,  does  not  conclusively  show  that  he 
jumped  from  the  car,  but  there  being  evi- 
dence that  he  had  hold  of  the  rail  with 
one  hand,  and  stood  with  one  foot  on  the 
lower  step,  in  the  act  of  alighting,  and 
held  on  for  a  while  after  the  car  had 
started  after  having  stopped  at  the  usual 
place,  the  question  was  for  the  iury.  Lu- 
cas V.  Marquette,  etc.,  R.  Co.,  98  N.  W. 
980,    136    Mich.    143. 
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injured  passenger  was  guilty  of  contributory  negligence  in  failing  to  avoid  the 
consequences  of  the  negligence  of  the  railway  company  in  not  providing  a  safe 
and  suitable  place  to  alight,^^  in  accepting  the  invitation  of  the  conductor  of  an 
interurban  car  to  alight  at  an  unsafe  place  at  a  highway  crossing, ^^  in  tripping 
on  the  rails  of  the  main  track  as  he  was  leaving  a  train  which  had  not  stopped 
at  the  regular  platform,^^  and  in  falling  or  slipping  into  an  excavation  in  the 
street  where  the  street  car  stopped,^*  or  a  hole  on  or  near  the  approaches  to 
the  station  near  where  he  alighted,'^  are  questions  for  the  jury.  And  whether 
there  was  a  reasonable  safe  and  accessible  place  of  exit  from  the  terminal 
grounds  which  the  passenger  was  negligent  in  not  taking  ®o  is  a  question  for  the 
jury  under  all  the  circumstances  where  the  evidence  is  disputed. 
Premature  Movement  or  Lurching  of  Train  or  Car. — In  an  action  by 


55.  Failure  of  carrier  to  provide  safe 
place  to  alight. — Whether  by  the  use  of 
ordinary  care  a  pregnant  woman  could 
avoid  the  consequences  of  the  negli- 
gence of  a  railway  company,  in  not  pro- 
viding a  safe  and  suitable  place  to  alight 
from  the  cars,  the  conductor  having  des- 
ignated the  place  as  suitable  and  assisted 
her  to  alight,  is  a  question  lor  the  jury. 
Georgia  R.,  etc.,  Co.  v.  Usry,  82  Ga.  54, 
8    S.    E.   186,    14   Am.    St.   Rep.   140. 

56.  Accepting  invitation  of  conductor. 
— A  passenger  on  an  interurban  car, 
which  stops  for  him  to  alight  at  a  high- 
way crossing,  may  assume  that  the  car 
has  been  stopped  in  a  portion  of  the 
highway  where  he  is  invited  to  alight, 
unless  warned  of  danger,  and  is  not  con- 
clusively negligent  in  accepting  the  in- 
vitation to  alight  at  a  place  which  is  in 
fact  unsafe,  but  the  question  of  his  neg- 
ligence is  for  the  jury.  ^fcGovern  v.  In- 
terurban R.  Co.,  ni  X.  W.  412,  136  Iowa 
13,  13  L.  R.  A.,  N.   S.,  476. 

57.  Tripping  on  rails  of  main  track. — 
lu  an  action  against  a  carrier  for  injuries 
to  a  passenger,  alleged  to  have  resulted 
from  tripping  on  the  rails  of  defendant's 
main  track  as  plaintiff  was  leaving  the 
train,  which  had  not  stopped  at  the  reg- 
ular platform,  evidence  examined,  and 
whether  plaintiff  was  guilty  of  contrib- 
utory negligence  held  a  question  for  the 
jury.  Hancock  v.  New  York,  etc.,  R.  Co., 
91  N.  Y.  S.  601,  100  App.  Div.  161,  af- 
firmed   in    76    N.    E.    1096,    1S4    N.    Y.    540. 

58.  Excavation  in  street. — Murray  v. 
Seattle  Elect.  Co.,  50  Wash.  414,  97  Pac. 
458. 

Whether  a  street  car  passenger,  in- 
jured while  alighting  from  a  car  to 
board  another  to  complete  her  journey, 
because  of  excavations  in  the  street,  was 
guilty  of  contributory  negligence  held, 
under  the  evidence,  for  the  jury.  Louis- 
ville, etc..  Tract.  Co.  v.  Walker,  177  Ind. 
38,    97    N.    E.    151. 

Plaintiff,  a  passenger  on  defendant 
street  railway  company's  car,  alighted  in 
the  evening  from  the  car,  and  was  in- 
jured by  falling  into  an  excavation  made 
by  defendant  preparatory  to  paving  the 
street.      Plaintiff  was  ignorant  of  the   sit- 


uation. Held,  that  whether  the  night 
w-as  dark,  and  the  obstructions  and  a 
single  red  light  placed  by  defendant  in 
the  vicinity  were  calculated  to  warn  a 
prudent  person  of  the  situation,  and 
whether  plaintiff  exercised  proper  care, 
were  questions  for  the  jury.  Spangler  v. 
Saginaw  Valley  Tract.  Co.,  116  N.  W. 
373,    153    Mich.   405. 

59.  Falling  into  holes.— In  a  passen- 
ger's action  for  injuries  sustained  by 
falling  into  a  hole  on  alighting  from  the 
front  end  of  a  coach,  whether  plaintiff 
was  guilty  of  contributory  negligence  in 
getting  off  at  that  place  held  for  the  jury. 
Rearden  v.  St.  Louis,  etc.,  R.  Co.,  215 
Mo.    105,   114    S.   W.   961. 

An  approach  which  was  for  many 
years  generally  used  by  passengers  in 
going  to  and  from  defendant's  depot  ran 
along  the  right  of  way  between  a  spur 
track  and  an  unprotected  hole  eighteen- 
feet  wide  and  twelve  to  twenty-feet  deep 
on  the  property  of  another,  the  hole  be- 
ing about  twenty-five  feet  from  the  sta- 
tion and  twenve  feet  from  the  edge  of 
the  track.  A  passenger  got  off  a  train 
in  the  nighttime  at  the  station  and  started 
along  the  approach  to  the  street  with 
which  it  connected,  and,  in  stepping  to 
one  side  to  permit  a  person  with  a  lantern 
to  pass,  fell  into  the  hole  and  was  in- 
jured. Held,  that  whether  he  was  guilty 
of  contributory  negligence  was  a  jury 
question.  St.  Louis,  etc.,  R.  Co.  v.  Cald- 
well, 93  Ark.  286,  124  S.  W.  1034. 

60.  Safe  place  of  exit. — In  an  action  by 
a  passenger  for  injuries  from  a  defective 
stile  leading  from  the  railroad  company's 
terminal  grounds,  evidence  that  there 
was  an  opening  in  the  barb  wire  fence 
inclosing  the  grounds,  some  forty  rods 
away,  but  not  at  a  place  which  afforded 
a  reasonable  means  of  egress,  and  an- 
other opening  four  or  five  hundred  feet 
away,  which  was  not  in  sight,  renders 
the  question  whether  there  was  another 
reasonably  safe  and  accessible  place  of 
exit,  which  the  passenger  was  negligent 
in  not  taking,  one  for  the  jury.  Cotant 
V.  Boone  Suburban  R.  Co.,  99  N.  W. 
115,    125    Iowa   46,    69    L.   R.   A.    982. 
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a  passenger  for  injuries  received  by  being  thrown  from  the  steps  of  a  train, ^^ 
or  street  car,®^  by  a  sudden  movement  or  lurching  of  the  train  or  car  while 
attempting  to  alight,  the  question  of  contributory  negligence  is  for  the  jury. 
And  •  charges  assuming  that  as  a  matter  of  law  it  is  negligence  to  attempt  to 
alight  from  a  moving  car  are  properly  refused.*'^  It  has  been  so  held  where 
the  injured  passenger  was  drunk,"*  encumbered  with  baggage  or  bundles,^^  or 
old  or  infirm, ^8  and  where  the  evidence  is  conflicting'''^  as  to  the  alleged  move- 
ment of  the  train  or  car,«^  although  it  appeared  that  the  injured  passenger  was 


61.  Premature  movement  or  lurching 
of  train  or  car. — Hill  v.  St.  Louis,  etc.,  R. 
Co.,  85  Ark.  529,  109  S.  W.  523;  Olson  v. 
Chicago,  etc.,  R.  Co.,  94  Minn.  241,  102 
N.  W.  449. 

68.  Meade  v.  Boston  Elev.  R.  Co.,  185 
Mass..  327,   70   N.   E.   197. 

63.  Hence  where  the  complaint,  in  an 
action  for  injuries  to  a  passenger 
alighting  from  a  car,  predicated  a  recov- 
ery on  a  jerk,  resulting  in  the  throwing 
of  plaintiff  to  the  ground,  charges  pre- 
termitting consideration  of  this  issue,  and 
assuming  that  as  matter  of  law  it  is  neg- 
ligence to  attempt  to  alight  from  a  mov- 
ing car,  were  properly  refused.  Birming- 
ham R.,  etc.,  Co.  V.  Harden,  156  Ala.  244, 
47   So.   327. 

64.  Brunk  passenger. — Where,  in  an 
anction  for  injuries  to  a  passenger  al- 
leged to  have  been  occasioned  by  a 
sudden  lurch  of  the  train  as  he  alighted, 
the  only  evidence  of  contributory  neg- 
ligence is  that  plaintiff  was  drunk, 
any  error  in  leaving  to  the  jury  to 
determine  what  was  contributory  neg- 
ligence was  against  the  olaintiff.  Louis- 
ville, etc.,  R.  Co.  V.  Deason,  96  S.  VV. 
1115,  29   Ky.   L.   Rep.   1259. 

65.  Passenger  encumbered  with  bag- 
gage or  bundles. — 'Whether  a  wom.an  pas- 
senger, fifty-two  years  of  age,  with  a 
jug  of  molasses  in  her  left  band  and  a 
satchel  suspended  from  her  right  arm, 
was  in  the  exercise  of  due  care  when  she 
fell  or  was  thrown  from  a  train,  which 
had  stopped  at  a  station,  and  was  started 
again  while  she  was  on  the  steps  of  the 
car.  holding  on  to  the  outer  iron  rail 
with  her  right  hand  "in  the  act  of  alight- 
ing, is  a  question  of  fact  for  the  jury. 
Clement  v.  Boston,  etc..  Railroad,  184 
Mass.  312,  68  N.   E.  1126. 

66.  Infirm  passenger. — In  an  action  for 
injury  to  a  passenger  caused  by  the  train 
moving  while  he  was  alighting,  evidence 
that  he  was  sixty-nine  years  of  age,  and" 
gradually  let  himself  from  the  steps  at 
night,  held  insufficient  to  show  contribu- 
tory negligence  as  a  matter  of  law. 
Kearney  v.  Seaboard,  etc.,  R.  Co.,  74  S. 
E.    593,   158    N.    C.    521. _ 

67.  Evidence  conflicting. — Where,  in 
on  action  for  injuries  to  a  passenger 
while  attempting  to  alight  from  a  train 
at  a  station,  the  evidence  showed  that 
the  train  had  moved  only  a  few  feet,  and 
was  going  very  slowly  when  the  acci- 
dent occurred,  and  the  evidence  was  con- 
flicting   as    to     whether      the      passenger 


stepped  or  jumped  from  the  car,  or  was 
thrown  therefrom  by  a  sudden  jerk  of 
the  train  while  she  was  on  the  steps  of 
the  car,  the  question  of  contributory  neg- 
ligence was  for  the  jury.  Chicago,  etc., 
R.  Co.  V.  Lampman,  104  Pac.  533,  18 
Wyo.  106,  25  L.  R.  A.,  N.  S.,  217,  Ann. 
Cas.    1912C,   788 

Where  the  petition  alleged  that  plain- 
tiff: was  riding  in  defendant's  street  car, 
that  the  car  came  to  a  standstill  at  a 
crossing,  that  as  she  was  alighting  the 
car  was  negligently  and  violently  started 
forward,  with  such  force  as  to  throv.'  her 
off  the  car  and  down  upon  the  pavement, 
proof  that  the  car  was  not  brought  to  a 
standstill,  but  was  still  moving  slowly 
at  the  time  of  the  accident,  does  not 
necessarily  defeat  the  right  of  recovery, 
but  the  question  of  contributorj'  negli- 
gence is  for  the  jury.  Altwein  v.  Metro- 
politan St.  R.  Co.,  120  Pac.  550,  86  Kan. 
220. 

In  an  action  against  a  street  car  com- 
pany for  personal  injuries,  plaintiff  tes- 
tified that,  after  the  car  had  come  to  a 
full  stop,  she  started  to  leave  the  car, 
and,  just  as  her  foot  touched  the  ground, 
the  car  suddenly  started,  throwing  her 
to  the  ground  with  a  jerk.  Defendant's 
witnesses  testified  that  plaintiff  got  off 
the  car  while  it  was  slowing  up,  and  be- 
fore it  had  stopped.  Held,  that  the  court 
erred  in  directing  a  verdict  for  defend- 
ant, for  the  jury  might  have  found  from 
the  evidence  that  plaintiff  was  thrown  to 
the  ground  by  a  sudden  start  of  the  car, 
though  they  also  found  that  plaintiff  un- 
dertook to  alight  before  the  car  had 
fully  stopped.  Hill  v.  West  End  St.  R. 
Co.,    158    Mass.    458,    33    N.    E.    582. 

68.  Evidence  conflicting  as  to  alleged 
movement  of  car. — In  an  action  for  per- 
sonal injuries  caused  by  a  defendant's 
negligence,  it  appeared  that  plaintiff  was 
a  passenger  on  defendant's  train;  that  at 
the  station  where  plaintiff  wished  to  leave 
the  train,  while  in  the  act  of  alighting, 
she  was  thrown  from  the  steps  of  the 
car  platform  by  a  sudden  backward  move- 
ment of  the  train.  Witnesses  for  plain- 
tiff testified  that  she  was  not  on  the  plat- 
form when  the  car  stopped,  and  did  not 
leave  her  seat  till  afterwards,  and  that  it 
was  from  a  half  minute  to  a  minute  after 
the  train  stopped  before  it  started  back. 
The  engineer  testified  that  when  the 
train  stopped  he  immediately  reversed 
the  engine,  and  moved  the  train  back. 
Held,    that    the    question    of    contributory 
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unnecessarily  upon  the  platform  and  attempted  to  alight  therefrom,*^  where 
plaintiff  was  standing  holding  to  the  knob  of  the  door  of  the  car  preparatory 
to  alighting '"'  and  where  the  injured  passenger  had  not  noticed  whether  the 
station  platform  had  been  reached  or  notJi  In  a  street  car  passenger's  action 
for  personal  injuries  from  the  sudden  starting  of  the  car  while  she  was  at- 
tempting to  alight,  whether  plaintiff  was  guilty  of  contributory  negligence,  in 
that  she  should  have  known  the  car  was  about  to  start,  was  held  a  jury  ques- 
tion J  ^ 

Failure  to  Wait  for  Assistance. — Whether  or  not  a  passenger  waited  a 
reasonable  time  for  the  promised  assistance  of  the  trainmen  before  attempting, 
unaided,  to  alight  from  a  train,  is  for  the  jury,  where  the  facts  are  disputed.'^* 
And  where  a  passenger  who  was  unable  because  of  physical  disability  to  leave 
the  car  safely,  secured  the  promise  of  the  conductor  to  assist  her,  and  on  ar- 
riving at  her  station  after  dark,  walked  to  the  car  platform  and  waited  some 
time  for  assistance,  but  it  was  not  given  her,  and  a  child  who  was  with  her  at- 
tempted to  get  assistance,  but  failed,  the  question  whether  plaintiff  was  negli- 
gent in  attempting  to  alight  unassisted  was  for  the  jury.''* 

Elevators. — Whether  a  passenger  is  guilty  of  contributory  negligence  in  the 
manner  in  which  he  leaves  an  elevator  is  ordinarily  a  question  for  the  jury.''^ 


negligence  was  for  the  jury.  Morgan  v. 
Southern  Pac.  Co.,  95  Cal.  501,  30  Pac. 
601. 

The  question  of  contributory  negli- 
gence is  for  the  jury,  where  there  is  evi- 
dence that  when  plaintiff,  a  passenger  on 
a  street  car,  attempted  to  alight,  it  was 
not  in  motion  and  no  signal' had  been 
given  to  start,  that  she  looked  at  the 
starter  all  the  time  while  she  was  getting 
out,  that  he  could  not  have  seen  her  if 
he  had  looked,  that  he  gave  the  signal 
before  she  had  alighted,  and  that  the  car 
was  started  when  she  had  got  as  far  as 
the  running  board,  throwing  her  down. 
Meade  v.  Boston  Elev.  R.  Co.,  70  N.  E. 
197,   185   Mass.  327. 

69.  Although  it  appeared  that  de- 
ceased was  unnecessarily  upon  the  front 
platform  of  the  car,  and  attempted  to 
alight  therefrom,  held,  that  the  case 
should  go  to  the  jury,  the  evidence  be- 
ing conflicting  as  to  whether  the  car  had 
been  stopped  at  the  request  of  de- 
ceased, and  started  again  negligently 
while  he  was  in  the  act  of  alighting.  Lax 
V.  Forty  Second  St.,  etc.,  R.  Co.,  46  N. 
Y.   Super.   Ct.   448. 

70.  Passenger  holding  door  knob. — ;In 
an  action  for  personal  injuries  to  plain- 
tiff while  a  passenger  on  defendant's  lo- 
cal freight  train,  caused  by  a  sudden  and 
violent  jerk  of  the  train,  while  moving 
on  after  it  had  stopped  near  plaintitFs 
destination,  and  while  she  was  standing, 
preparatory  to  alighting,  holding  to  the 
knob  of  the  door  of  the  car,  held,  that 
plaintiffs  contributory  negligence  was  a 
question  for  the  jury.  St.  Louis,  etc.,  R. 
Co.  V.  Brabbzson,  87  Ark.  109,  112  S.  W. 
222. 

71.  Failure  to  notice  whether  station 
platform  reached. — A  passenger,  unused 
to  travel,  who,  on  a  trainman  throwing 
open  the  car  door,  calling  the  station,  and 
saying,  "All  change!"  and  the  train  stop- 


ping, and  other  passengers  moving, 
went  to  the  door,  with  a  valise  in  her 
hand,  and  started  to  get  oflf  the  train, 
having  hold  of  the  rail  with  her  hand, 
and  who,  when  on  the  second  step,  was 
thrown  by  the  train  starting  with  a  sud- 
den jerk,  can  not  be  held  guilty  of  con- 
tributory negligence  as  matter  of  law, 
though  she  did  not  notice  whether  the 
station  platform  had  been  reached.  Judg- 
ment, 102  'X.  Y.  S.  1008,  118  App.  Div. 
553,  affirmed  in  Wolford  v.  New  York 
Cent.,  etc.,  R.  Co.,  85  N.  E.  1118,  191  N. 
Y.    554. 

72.  Vine  v.  Berkshire  St.  R.  Co.,  213 
Mass.  580,  99  N.  E.  473. 

73.  Failure  to  wait  for  assistance. — St. 
Louis,  etc.,  R.  Co.  v.  Baker,  67  Ark.  531, 
55    S.   W.   941. 

A  lady  passenger  was  promised  the  as- 
sistance of  the  trainmen  in  alighting 
from  the  cars,  and  was  told  by  a  porter 
to  keep  her  seat  until  he  came  to  help 
her  off.  On  arriving  at  the  station  she 
started  out  with,  the  other  passengers, 
and  passed  forward  -with  valise  in  hand 
until  she  reached  the  bottom  step,  and, 
being  unassisted,  in  attempting  to  alight 
she  fell  and  was  injured.  Held,  that 
whether  she  was  negligent  v.'as  for  the 
jury.  St.  Louis,  etc.,  R.  Co.  z'.  Baker,  55 
S.   W.   941,   67   Ark.   531. 

74.  Mercer  v.  Cincinnati  Northern  R. 
Co.,    115    N.    W.    733,    151    Mich.    566. 

75.  Leaving  elevator. — Plaintiff  en- 
tered defendant's  elevator  on  the  eighth 
floor,  desiring  to  go  to  the  ground  floor, 
and  knowing  it  to  be  the  custom,  when 
a  passenger  wished  to  get  oft'  at  an  in- 
termediate floor,  to  notify  the  conductor. 
On  reaching  the  second  floor,  the  ele- 
vator stopped,  and  plaintiff,  under  the  im- 
pression that  it  was  the  ground  floor, 
started  to  leave  without  speaking  to  the 
conductor,  who  started  the  elevator  be- 
fore  closing   the    door,    and   plaintiff   was 
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§  2914.  Preparing'  to  Leave  Conveyance  before  It  Stops. — It  is  not 

per  se  negligence  for  a  passenger  on  a  train'''®  or  street  car''"^  to  make  prepara- 
tions to  alight  from  the  car  before  it  comes  to  a  standstill,  but  the  question  of 
contributory  negligence  is  for  the  jury.  The  general  rule  is  that  it  is  not  negli- 
gence per  se  for  a  passenger  to  leave  his  seat  in  the  car  as  it  approaches  the 
end  of  his  journey ''*  and  stand  in  the  aisle  J^  or  walk  to  the  door  of  the  car;*** 
or  to  cross  the  upper  deck  of  a  double-decker  street  car,*i  after  the  conductor 
or  trainman  has  called  the  name  of  the  station,*^  or  tlie  passenger  has  given  the 


injured.  Held,  that  such  evidence  tended 
to  show  that  plaintiff  was  in  the  exer- 
cise of  due  care,  and  it  was  not  errcr  to 
refuse  the  peremptory  instruction  on  that 
ground.  Judgment,  98  111.  App.  189,  af- 
firmed in  Chicago  Exch.  Bldg.  Co.  v.  Nel- 
son,   64    N.    E.    369,    197    111.    334. 

In  an  action-  against  the  owner  of  a 
building  for  negligently  causing  the  death 
of  plaintiff's  intestate,  who  was  killed  by 
the  starting  upward  of  a  passenger  ele- 
vator as  he  was  attempting  to  leave  it, 
evidence  considered,  and  held  to  justify 
submission  to  the  jury  of  the  issue  of 
intestate's  contributory  negligence.  Judg- 
ment, 110  111.  App.  504,  affirmed  in  Ma- 
sonic Fraternity  Temple  Ass'n  v.  Col- 
lins,   71    N.    E.    396,    210    111.    483. 

Plaintiff  entered  an  elevator  in  an  of- 
fice building,  and  requested  the  con- 
ductor to  let  him  off  at  the  office  of  a 
tenant.  All  the  passengers  had  left,  ex- 
cept plaintiff,  when  the  ninth  floor  was 
reached.  On  the  elevator  reaching  the 
ninth  floor,  it  was  stopped,  and  the  door 
opened,  and  plaintiff,  concluding  that  the 
elevator  had  stopped  for  him  to  alight, 
started  to  do  so,  when,  as  he  was  step- 
ping from  the  elevator,  the  conductor 
started  the  elevator,  and  before  it  could 
be  stopped  plaintiff  was  crushed  against 
the  overhead  framework.  Held,  that 
whether  plaintiff  was  guilty  of  contribu- 
tory negligence  in  attempting  to  leave 
the  car  without  first  in  words  acquaint- 
ing the  conductor  with  his  purpose,  or 
whether  he  had  a  right  to  assume  that 
the  car  would  not  be  started  until  the 
door  was  closed,  was  for  the  jury.  Roulo 
V.   Minot,   93   N.   'W.   870,   133   Mich.   317. 

76.  Preparing  to  leave  conveyance  be- 
fore it  stops. — Railroad  Co.  v.  Pollard  (U. 
S.),   33   Wall.   341,   23   L.    Ed.   877. 

77.  Street  car. — Sandlin  v.  Lexington 
R.  Co.,  33  Ky.  L.  Rep.  518,  110  S.  "W. 
374. 

78.  Newton  v.  Central  Vermont  R.  Co., 
30  N.  Y.  S.  488,  80  Hun  491,  63  N.  Y.  St. 
Rep.    387. 

79.  Standing  in  aisle. — Whether  a  pas- 
senger is  wanting  in  reasonable  care  in 
leaving  his  seat  and  standing  in  the  aisle 
on  approach  to  the  end  of  his  journey  is 
a  question  for  the  jury,  if,  while  so  stand- 
ing, he  is  injured  by  some  jerk  or  bump 
of  the  train  not  incident  to  its  proper 
management.  Illinois  Cen/t.  R.  Co.  v. 
Jolly,  78  S.  W.  476,  117  Ky.  632,  25  Ky. 
L.   Rep.   1735. 

Whether   a   passenger   in     a     rail     car, 


standing  up  in  it  when  getting  near  the 
station  house,  at  the  close  of  the  journey, 
but  before  an  actual  stoppage  of  the  car, 
is  guilty  of  negligence,  is  a  question  for 
the  jurv.  New  Jersey  R.,  etc.,  Co.  v.  Pol- 
lard (U.  S.),  22  Wall.  341,  22  L.  Ed.  877. 
Om  the  announcement  of  a  station  to 
which  a  passenger  was  going,  he  left  his 
seat,  and  stood  inside  the  door  of  the 
car,  and  while  so  standing  the  car  col- 
lided with  another,  throwing  the  pas- 
senger down  and  injuring  him.  In  an 
action,  against  the  carrier  to  recover  for 
the  injuries,  held,  that  the  question 
vvhether  the  passenger  was  in  the  exer- 
cise of  reasonable  care  was  for  the  jury. 
Barden  v.  Boston,  etc.,  R.  Co.,  121  Mass. 
436. 

80.  Young  V.  Boston,  etc.,  R.  Co.,  313 
Mass.  367,  100  N.  E.  541,  60  L.  R.  A.,  N. 
S.,   450,  Ann.   Cas.   1914A,   635. 

Going  to  door  of  car. — A  passenger  on 
an  electric  car,  who  had  given  notice  on 
paying  her  fare  where  she  wished  to 
alight,  was  ^  not  negligent  as  matter  of 
law  in  leaving  her  seat,  and  passing  to 
the  door  while  the  car  was  still  in  mo- 
tion, as  it  approached  the  station  plat- 
form and  slackened  its  speed.  Schultz 
V.  Michigan  United  Railways,  123  N.  W. 
594,  158  Mich.  665,  27  L.  R.  A.,  N.  S , 
503. 

That  a  passenger  left  her  seat  and 
walked  to  the  door  as  the  car  approached 
her  station,  and,  on  a  lurch  of  the  car 
throwing  her  against  the  door,  involun- 
tarily put  her  hand  on  it  to  steady  her- 
self, resulting,  on  the  door  being  opened, 
in  her  hand  being  caught  between  the 
side  of  the  door  and  the  jamb,  is  not  con- 
clusive of  contributory  negligence,  Lar- 
son V,  Boston  Elev.  R.  Co.,  212  Mass. 
263,    98    N.    E.    1048. 

81.  Walking  across  upper  deck  of 
street  car. — A  passenger  on  a  "double- 
decker"  street  car,  consisting  of  two 
platforms,  one  above  the  other,  who 
walks  across  the  upper  deck  in  order  to 
descend  to  the  platform  attached  to  the 
lower  deck,  and  is  struck  by  a  bridge 
projection  while  so  doing,  is  not  charge- 
able with  inexcusable  negligence,  and  the 
company's  warnings  not  to  get  off  the 
cars  while  in  motion  do  not  apply  till  he 
reaches  the  platform.  Baltimore,  etc., 
Turnpike  Road  v.  Leonhardt,  66  Md.  70, 
5    Atl.    346.  _ 

82.  Station  announced. — Newton  v. 
Central  'Vermont  R.  Co..  30  N.  Y.  S.  488, 
80   Hun   491,   62   N.   Y.   St.   Rep.   387. 
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conductor  a  signal  to  stop,^^  but  before  the  car  has  stopped ;  ^*  certainly  where  a 
trainman  held  open  the  door,*^  and  where  he  does  so  and  is  injured,  the  ques- 
tion whether  he  was  guilty  of  contributory  negligence  is  for  the  jury.^®  The 
rule  is  otherwise  in  case  of  aged  and  infirm  passengers  *''  and  in  the  case  of  a 
passenger  in  a  box  car  who  places  himself  near  the  open  door  as  the  train  ap- 
proaches his  destination.*^  And  in  Indiana  *^  and  Pennsylvania,^^  it  has  been 
held  that  it  is  negligence  for  a  passenger  to  leave  his  seat  while  a  car  is  slowing 
up  near  a  station  or  elsewhere,  if,  had  he  remained  until  the  car  stopped,  the 
accident  would  not  have  occurred. ^^ 

Going  onto  Platform. — In  an  action  by  a  passenger  for  personal  injuries, 
whether  plaintiff  was  guilty  of  contributory  negligence  in  going  out  on  the  plat- 
form, before  reaching  the  station,  is  a  question   for  the  jury,^^   for  it  is  not 


83.  Signal  to  stop  car. — Where  plain- 
t'ff  was  injured  by  being  thrown  from 
defendant's  street  car  by  a  sudden  jerk 
of  the  car  while  preparing  to  get  off, 
after  having  given  the  conductor  a  sig- 
nal to  stop,  the  question  of  plaintiff's 
contributory  negligence  is  for  the  jury. 
Bradley  v.  Fort  Wayne,  etc.,  R.  Co.,  94 
INIich.    35,   53    N.   W.    915. 

Where  it  could  be  found  that  a  pas- 
senger left  his  seat  after  signaling  for 
the  car  to  stop  at  a  regular  stopping 
place,  which  it  was  approaching  and  at 
which  he  had  a  right  to  expect  that  the 
car  would  slow  down  and  slop  to  allow 
him  to  alight,  the  question  of  his  due 
care  was  for  the  jury.  Young  :'.  Boston, 
etc.,  R.  Co.,  100  N.  E.  541,  213  Mass. 
207,  50  L.  R.  A.,  N.  S.,  450,  Ann.  Cas. 
]914A,   635. 

Where  a  passenger  in  an  open  street 
car,  after  having  given  the  signal  to  stop, 
and  after  the  car  had  slackened  its  speed, 
put  herself  near  the  edge,  so  as  to  be 
ready  to  step  off  as  soon  as  the  car 
should  stop,  and,  instead  of  stopping,  it 
increased  its  speed,  causing  her  to  fall 
off,  she  is  not  chargeable  with  contribu- 
tory negligence.  Demann  v.  Eighth  Ave. 
R.  Co.,  10  Misc.  Rep.  191,  30  N.  Y.  S. 
926,    62    N.    Y.    St.    Rep.    476. 

84.  On  entering  the  depot,  the  locomo- 
tive was  detached  from  the  train,  and 
the  cars  moved  on  after  it,  through  the 
depot,  and  struck  with  great  force  a 
bumper  at  the  end,  throwing  down  a 
passenger.  Held,  such  stoppage  having 
been  at  the  passenger's  destination,  that 
he  was  not  guilty  of  negligence  in  hav- 
ing arisen  from  his  seat  before  the  train 
came  to  a  complete  stop.  Wylde  v. 
Northern  R.  Co.,  53  N.  Y.  156,  14  Abb. 
Prac,   N.    S.,   213. 

85.  Door  held  open  by  trainman. — It 
is  not  negligent  for  a  passenger  in  an 
elevated  railway  car  to  leave  his  seat,  and 
go  towards  the  door,  which  at  the  time 
is  held  open  by  one  of  the  trainmen,  as 
the  train  approaches  the  station.  Col- 
well  V.  ^lanhattan  R.  Co.,  57  Hun  452, 
10  N.  Y.   S.   636,  32   N.  Y.  St.  Rep.  991. 

86.  Newton  v.  Central  Vermont  R. 
Co.,  30  N.  Y.  S.  488,  80  Hun  491,  62  N. 
Y.    St.    Rep.    387. 

87.  Aged    or    infirm    passenger. — It    is 


negligence  in  an  infirm  woman  of  over 
seventy  years  to  leave  her  seat  in  a  car, 
and  attempt  to  reach  the  door  before 
the  train  stops;  and  this  though  the 
brakeman  has  called  the  station,  and 
taken  her  valise  out  upon  the  platform. 
Chicago,  etc.,  R.  Co.  v.  Means,  48  111. 
App.   396. 

88.  Passenger  in  a  box  car A  pas- 
senger of  a  box  car  who  places  himself 
near  the  open  door  while  the  train  is 
slackening  speed  for  his  destination  can 
not  recover  for  injuries  received  by  be- 
ing thrown  out  of  the  car  bj'  the  stop- 
page of  the  train.  Atchison,  etc.,  R.  Co. 
V.    Johnson,    3   Okla.    41,    41    Pac.    641. 

89.  A  passenger  who  went  upon  the 
steps  of  a  railroad  train  nearly  a  quarter 
of  a  mile  from  the  place  where  it  was 
to  stop  to  permit  him  to  alight  could  not 
recover  for  injuries  received  by  him 
through  being  thrown  from  the  step  by 
a  sudden  jerk  of  the  train,  since  he  was 
guilty  of  contributory  negligence.  Cin- 
cinnati, etc.,  R.  Co.  V.  McClain,  148  Ind. 
188,    44   X.    E.    306. 

90.  Dunn  v.  Pennsylvania  R.  Co. 
(Pa.),    20   Phila.   258. 

A  passenger  went  onto  the  platform 
steps  of  the  train  while  it  was  in  motion 
and  opposite  the  depot  at  which  he  de- 
sired to  alight.  While  attempting  to  re- 
trace his  steps,  the  train  gave  a  sudden 
jerk,  and  he  fell  down  and  was  injured. 
Held,  that  his  negligence  precluded  a 
recovery.  Blue  v.  Pennsylvania  R.  Co. 
(Pa.),    1    Monag.    757. 

91.  Where  a  passenger  leaves  his  seat 
while  a  car  is  slowing  up,  and  reaches 
the  part  of  the  car  from  which  passen- 
gers get  off,  before  it  stops,  it  is  negli- 
gence for  him  to  attempt  to  get  off,  un- 
less he  is  sure  from  all  the  circnmstarces, 
that  it  is  a  permanent  sfop  for  the  pur- 
pose of  discharging  passengers.  Dunn  v. 
Pennsylvania  R.   Co.   (Pa.),  20  Phila.  258. 

92.  Going  onto  platform. — Houston, 
etc.,  R.  Co.  z'.  Johnson  (Tex.  Civ.  App.), 
103  S.  W.  239;  Davis  v.  Atlanta,  etc.,  R. 
Co.,  83  S.  C.  66,  04  S.  E.  1015;  Norfolk, 
etc.,  R.   Co.  V.   Prinnell   (Va.),  3   S.  E.  95. 

Under  Iowa  Code,  §  4811. — A  passen- 
ger, who,  while  the  train  was  in  motion, 
leaves  his  seat  and  goes  on  the  platform 
of  the  car  to  alight  on  the  train  coming 
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negligence  per  se  for  a  passenger  to  go  on  the  platform  of  a  train,''^  or  street 
car,84  to  alight,  having  reasons  to  believe  that  it  is  about  to  stop  at  his  station 
or  destination.  Under  this  rule  the  question  whether  the  injured  passenger  was 
negligent  or  not  in  going  onto  the  platform,  has  been  held  to  be  for  the  jury, 
where  he  had  notified  the  conductor  of  the  train,*"  or  signalled  the  conductor 
of  the  street  car  ^^  where  he  wanted  to  alight,  where  there  were  unoccupied 
seats  in  the  car,*'''  where  the  injured  passenger  was  encumbered  with  bundles,** 
and  holding  **  or  reaching  for  ^  the  railing  of  the  car  with  his  free  hand, 
where  the  plaintiff  went  onto  the  platform  in  the  night  time  and  did  not  hold 
the  railing  of  the  car,^  where  there  was  an  accumulation  of  snow  and  ice  on  the 


to  a  stop,  does  not  violate  Code,  §  4811, 
prohibiting  persons  getting  off  a  train 
while  in  motion,  and  is  not  guilty  of  con- 
tributory negligence  as  a  matter  of  law 
precluding  a  recovery  for  injuries  sus- 
tained in  consequence  of  the  sudden 
jerking  of  the  train  while  he  was  on  the 
platform.  Forbes  v.  Chicago,  etc.,  R. 
Co.,    113   N.   W.   477,   135    Iowa   679. 

93.  Not  negligence  per  se. — Davis  7i. 
Atlanta,  etc.,  R.  Co.,  83  S.  C.  66,  64  S. 
E.   1015. 

94.  A  street  car  passenger  is  not  neg- 
ligent as  a  matter  of  lav/  in  leaving*  his 
seat  when  the  car  is  approaching  his 
destination  and  going  to  the  platform  to 
alight  when  the  car  stops.  Ranous  v. 
Seattle  Elect.  Co.,  92  Pac.  383,  47  Wash. 
544. 

95.  Notifying  conductor  where  he 
wanted  to  alight. — ^Where  a  passenger 
notified  the  conductor  where  he  wanted 
to  alight,  and,  on  approaching  it,  the 
train  began  to  slow  up,  the  question 
whether  he  was  negligent  by  going  on 
the  platform  steps  preparatory  to  alight- 
ing, while  the  train  was  still  in  motion, 
was  for  the  jury.  'Watkins  v.  Birming- 
ham R.,  etc.,  Co.,  24  So.  392,  120  Ala.  147, 
43    L.    R.    A.    297. 

96.  Signalling  street  car  conductor  to 
stop. — A  passenger  on  a  trolley  car,  who 
signaled  to  the  conductor  to  stop,  is 
not  per  se  negligent  in  stepping  on  the 
running  board  before  the  car  stopped, 
preparatory  to  alighting.  McCullom  v. 
Atlantic,  etc.,  R.  Co.,  77  N.  J.  L.  003,  72 
Atl.   87. 

97.  Unoccupied  seats  in  car. —  A^  pas- 
senger, while  standing  on  the  platform 
of  a  street  car,  was  thrown  therefrom  by 
the  jerking  of  the  car.  The  passenger, 
when  within  about  300  feet  of  his  desti- 
nation, went  to  the  platform  to  be  ready 
to  step  off  on  the  car  reaching  the  point 
of  destination.  It  was  the  custom  for 
passengers  to  leave  the  car  by  way  of 
the  platform.  Held,  that  the  passenger 
was  not  guilty  of  contributory  negligence 
as  a  matter  of  law,  precluding  a  recovery, 
though  there  were  unoccupied  seats  in 
the  car.  Wellmeyer  v.  St.  Louis  Trans. 
Co.,   95   S.   W.   925,   198    Mo.   527. 

98.  Passenger  encumbered  with 
bundles. — Houston,  etc.,  R.  Co.  v.  John- 
son   (Tex.   Civ.   App.),   103    S.   W.   339. 

99.  Holding  hand  rail  with  free  hand. 
— Plaintiff    was    injured     while      alighting 


from  a  train,  drawn  by  a  dummy  which 
ran  along  certain  streets,  stopping  at 
crossings  for  passengers.  There  was 
evidence  that,  as  it  approached  a  certain 
street,  a  signal  from  a  person  taking  pas- 
sage having  been  given,  the  train  was 
brought  nearly  to  a  stop,  and  that  there- 
upon plaintiff,  with  her  leit  hand  holding 
a  bundle  and  her  right  the  hand  railing, 
descended  to  the  steps  of  the  car  plat- 
form about  the  time  the  other  passenger 
got  aboard,  and  as  she  reached  the  bot- 
tom step,  and  was  about  to  step  from 
the  train,  its  speed  was  quickened  with 
a  jerk,  whereby  she  was  thrown  to  the 
ground.  Plaintiff  testified  that  the 
dummy  stopped  regularly  at  the  crossing. 
Held,  that  the  question  of  plaintiff's  con- 
tributory negligence  was  for  the  jury. 
Sweet  V.  Birmingham  R.,  etc.,  Co.,  33  So. 
886,   136  Ala.   166. 

1.  Reaching  for  hand  rail  with  free 
hand. — Plaintiff,  while  riding  on  defend- 
ant's street  car,  signaled  the  conductor 
to  stop,  and,  the  conductor  having  sig- 
naled the  motorman  (the  car  being  about 
300  feet  from  the  crossing),  plaintiff 
started  to  cross  the  platform,  and  was 
in  the  act  of  reaching  with  his  left  hand 
for  the  hand  rail  (his  right  hand  hold- 
ing an  umbrella  and  parcel),  when  the 
car,  running  at  the  rate  of  twelve  to 
fifteen  miles  an  hour,  struck  a  curve; 
and  the  resulting  lurch  of  the  car  threw 
plaintiff  into  the  street,  injuring  him. 
The  curve  was  at  the  intersection  of  two 
streets,  and  plaintiff  testified  that,  from 
long  experience  in  riding  on  the  line,  he 
knew  that  the  cars  at  the  crossing  were 
usually  stopped  before  taking  the  curve. 
Held,  that  a  motion  for  a  nonsuit  at  the 
close  of  plaintiff's  evidence  was  prop- 
erly denied,  since  the  evidence  tended 
to  establish  negligence  on  the  part  of 
defendant,  and  did  not  show  that  plain- 
tiff was  guilty  of  contributory  negli- 
gence, as  matter  of  law.  Babcock  v.  Los 
Angeles  Tract.  Co.,  60  Pac.  780,  128  Cal. 
173. 

2.  In  an  action  for  injury  to  a  passen- 
ger from  the  sudden  starting  of  the 
train  while  she  was  on  the  car  platform 
preparatory  to  alighting,  the  plea  al- 
leged that  in  the  nighttime  plaintiff  had 
gone  on  the  steps  of  the  car  while  it  was 
going  too  rapidly  for  a  woman  to  at- 
tempt to  alight,  that  she  had  nothing  in 
her   hand   and  could   easily   have   held  the 
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platform, 3  and  where  the  passenger  was  injured  in  a  wreck  after  the  train  had 
slackened  speed;*  but  where  the  evidence  conclusively  shows  that  the  train 
was  going  at  a  dangerous  rate  of  speed,  then  the  passenger  was  guilty  of  con- 
tributory negligence  as  matter  of  law,  in  going  onto  the  platform.^ 

Whether  Posted  Rules  of  Carrier  Violated  under  California  Statute. 
— Where  a  passenger,  after  the  announcement  of  his  station  and  the  train  had 
slackened  its  speed,  left  his  seat  in  the  coach  and  went  on  the  platform,  ex- 
pecting to  alight  at  the  station,  the  question  whether  he  violated  the  posted  rules 
of  the  railroad  prohibiting  passengers  from  riding  on  the  platform,  so  that  he 
could  not  recover  for  a  personal  injury  while  on  the  platform,  was  for  the 
jury.® 

Goin^  upon  Running  Board. — Whether  a  passenger  was  guilty  of  negli- 
gence in  going  upon  the  running  board  of  the  car  preparatory  to  alighting,  while 
it  was  in  motion,  is  a  question  for  the  jury 7 

Taking  Position  on  Step  of  Coach. — Whether  a  passenger  was  negligent 
in  leaving  the  coach  and  taking  a  position  on  the  steps  while  the  train  was  still 
in  motion  is  a  question  for  the  jury.* 

Taking  Position  on  Steps  of  Street  Car. — Whether  a  passenger  was  guilty 
of  negligence  in  going  from  the  platform  to  the  step  of  a  moving  street  car  with 
an  intent  to  alight  is  a  question  of  fact  for  the  jury,®  as  for  instance  where  he 


railing  of  the  car,  and  had  she  done  so 
the  sudden  starting  of  the  car  without 
warning  would  not  have  thrown  her  off. 
Held,  that  the  question  of  contributory 
negligence  was  for  the  jury.  Southern 
R.  Co.  V.  Hundley,  151  Ala.  378,  44  So. 
195. 

3.  Snow  and  ice  on  platform. — A  pas- 
senger in  a  street  car,  after  signaling  to 
the  conductor  to  stop  the  car,  left  his 
seat,  and  stood  for  a  moment,  while  the 
car  was  in  motion,  on  the  rear  platform, 
upon  which  there  was  an  accumulation 
of  snow  and  ice,  rendering  the  platform 
slippery,  expecting  that  the  car  would 
stop  so  that  he  could  alight,  and  omitted 
to  take  hold  of  the  rail.  The  car  jolted, 
and  he  was  thrown  off.  Held,  that 
whether  he  was  guilty  of  such  negli- 
gence as  to  preclude  his  maintaining  an 
action  for  the  injuries  thereby  received 
was  a  question  of  fact  for  the  jury.  Fleck 
•V.  Union   R.   Co.,   134  Mass.  480. 

4.  Wrecked  train  having  slackened 
speed. — In  an  action  for  death  by  the 
wreck  of  a  train  due  to  a  misplaced  switch, 
whether  decedent  was  negligent  in  going 
to  the  front  platform  of  the  car  in  which 
he  was  riding,  after  his  station  had  been 
announced,  and  the  train  had  slackened 
speed,  immediately  before  the  accident, 
was  for  the  jury.  Thomas  v.  San  Pedro, 
etc.,  R.  Co.,  95  C.  C.  A.  371,  170  Fed. 
129. 

5.  Train  running  at  dangierous  rate  of 
speed. — Where  a  passenger  on  a  train 
going  at  a  dangerous  rate  of  speed 
stepped  out  on  the  platform,  so  as  to  be 
ready  to  get  off  when  the  train  stopped, 
and  the  train  suddenly  increased  its  speed 
at  the  station,  and  threw  plaintiff  off,  the 
railroad  company  was  not  liable.  Schei- 
ber  V.  Chicago,  etc.,  R.  Co.,  61  Minn. 
499,    63    N.    W.    1034. 

6.  Whether  posted  rules  of  carrier  vio- 
lated   under    California    statute. — Pruitt  v. 


San   Pedro,   etc.,   R.   Co.,   161   Cal.  29,   118 
Pac.  "223,  36  L.  R.  A.,  N.  S.,  331. 

7.  Going  upon  running  board. — Arm- 
strong V.  Montgomery  St.  R.  Co.,  123 
Ala.  233,  26  So.  349;  Setzler  v.  Metropoli- 
tan  St.    R.    Co.,    227    Mo.   454,   127    S.   W.   1. 

A  passenger  on  an  electric  railway  car, 
who  had  frequently  ridden  over  the  line, 
in  violation  of  a  notice  of  warning  con- 
spicuously posted  at  each  end  of  the  car, 
stepped  on  the  footboard  while  the  car 
was  in  motion,  and  in  preparing  to  alight 
struck  against  an  iron  post  supporting 
the  electric  wires,  standing  seven  inches 
from  the  footboard,  and  was  killed. 
Held,  that  he  was  guilty  of  negligence 
precluding  a  recovery  of  damages  for  his 
death,  and  where  such  facts  appeared 
from  the  undisputed  testimony  it  was  not 
error  for  the  court  to  so  rule  as  a  matter 
of  law.  State  v.  Lake  Roland,  etc.,  R. 
Co.,    84    Md.    163,    34    Atl.    1130. 

8.  Taking  position  on  step  of  coach.— 
Louisville,  etc.,  R.  Co.  v.  Stillwell,  142 
Ky.    330,    134    S.    W.    202. 

Passenger  on  freight  train. — Where  a 
freight  train  carrying  passengers  slack- 
ened its  speed  and  approached  slowly  the 
platform  at  a  station  where  it  was  re- 
quired to  stop  to  permit  a  passenger  to 
alight,  the  passenger  could  act  on  the 
belief  that  the  train  would  stop;  and 
whether  he  acted  with  ordinary  prudence 
when  he  left  the  caboose  and  proceeded 
to  the  steps  thereof  preparatory  to 
alighting  was  for  the  jury.  Kansas,  etc., 
R.  Co.  V.  Worthington,  101  Ark.  128,  141 
S.    W.    1173. 

9.  Taking  position  on  steps  of  street 
car. — Peterson  v.  Chicago  Consol.  Tract. 
Co.,  83  N.  E.  159,  231  111.  324;  Wabash 
River  Tract.  Co.  v.  Baker,  78  N.  E.  196, 
167  Ind.  262;  Bendekovich  v.  Omaha, 
etc.,  St.  R.  Co.,  80  Neb.  174,  113  N.  W. 
988. 


2357 


CONTRIBUTORY    NEGLIGENCE. 


§§  2914-2915 


went  upon  the  steps  after  the  car  commenced  to  slow  down,io   where  he  had 
signalled  to  stop." 

§  2915.  Alighting  from  Moving  Conveyance. — It  is  not  contributory 
negligence  in  law  for  a  passenger  to  alight  from  a  moving  train, i^  or  street 
car/''  when  not  instructed  or  directed  to  do  so  by  some  representative  of  the 
road ;  i*  and  whether  it  is  negligence  so  to  do  depends  upon  all  the  attendant 
circumstances, 1^  and  is  a  question  of  fact  for  the  jury,  where  the  evidence  is 


10.  An  interurban  railway  passenger, 
who  had  signified  his  desire  to  alight, 
was  not  negligent  as  a  matter  of  law  in 
taking  a  position  on  the  car  step  after 
the  car  had  commenced  to  slow  down. 
Heinze  v.  Interurban  R.  Co.,  139  Iowa 
189,  117  ;N.  W.  385,  31  L.  R.  A.,  N.  S., 
715. 

11.  After  giving  signal  to  stop. — The 
plaintiff,  a  passenger  on  a  street  car,  for 
the  purpose  of  alighting,  rang  the  bell, 
and  got  upon  the  car  step  while  the  car 
was  slowing,  but,  instead  of  stopping, 
the  car  suddenly  started  again  with  a 
jerk,  throwing  him  to  the  ground.  Held, 
that  he  had  a  right  to  assume  that  the 
car  would  stop,  and  not  start  again  un- 
til he  had  alighted,  and  that  therefore 
he  was  not  guilty  of  contributory  negli- 
gence in  being  upon  the  step  while  the 
car  was  in  motion.  Harmon  v.  Wash- 
ington, etc.,  R.  Co.,  7  Mackey  (18  D.  C.) 
255. 

Where  plaintiff,  after  requesting  the 
driver  to  stop  the  car,  that  he  might 
alight,  got  upon  the  step  while  the  car 
was  in  motion,  preparatory  to  alighting, 
he  was  not  guilty  of  such  negligence  as 
to  preclude  a  recovery  for  injuries  sus- 
tained by  his  being  thrown  to  the  ground 
by  the  sudden  starting  of  the  horses 
after  the  speed  of  the  car  had  been 
slackened.  Nichols  v.  Sixth  Ave.  R.  Co., 
38   N.  Y.  131,  97  Am.  Dec.  780. 

12.  Arkansas. — St.  Louis,  etc.,  R.  Co. 
V.  Rush,  86  Ark.  325,  111  S.  W.  263;  St. 
Louis,  etc.,  R.  Co.  v.  Fambro,  88  Ark. 
12,    114    S.    W.   330. 

Georgia. — Southern  R.  Co.  v.  Clariday, 
124  Ga.  958,  53  S.  E.  461;  Hill  v.  Louis- 
ville, etc.,  R.  Co.,  124  Ga.  243,  52  S.  E. 
651,  3  L.  R.  A.,  N.  S.,  433;  Augusta,  etc., 
R.  Co.  v.  Snider,  118  Ga.  140,  44  S.  E. 
1005;  Simmons  v.  Seaboard,  etc..  Rail- 
way,  120  Ga.  225,  47   S.   E.  570. 

Illinois. — Ardison  v.  Illinois  Cent.  R. 
Co.,  155  111.  App.  277,  affirmed  in  94  N. 
E.    501,    249    111.    300. 

Indiana. — Lake  Erie,  etc.,  R.  Co.  v. 
Huffman,    177    Ind.    126,    97    N.    E.    434. 

Kansas. — Missouri  Pac.  R.  Co.  v.  Irvin, 
81  Kan.  649,  106  Pac.  1063,  26  L.  R.  A., 
N.    S.,    739. 

Kentucky.— Ches&pea.ke,  etc.,  R.  Co.  v. 
Robinson,  149  Ky.  258,  147  S.  W.  886; 
Sandlin  v.  Lexington  R.  Co.,  33  Ky.  L. 
Rep.  518,  110  S.  W.  374;  Chesapeake,  etc., 
R.  Co.  V.  Robinson,  135  Ky.  850,  123  S. 
W.   308. 

Minnesota. — Holden  v.  Great  Northern 
R.   Co.,   103   Minn.   98,   114   N.   W.  365. 


Missouri. — Doss  v.  Missouri,  etc.,  R. 
Co.,  59  Mo.  27,  31  Am.   Rep.  371. 

Oklahoma. — Oklahoma  R.  Co.  v.  Boles, 
30   Okla.  764,   120  Pac.   1104. 

South  Carolina. — Dobson  v.  Receivers, 
90  S.  C.  414,  73  S.  E.  875;  Sevier  v.  South- 
ern Railway,  83  S.  C.  311,  64  S.  E.  390. 

13.  Moving  street  car.  —  Alabama. — ■ 
Birmingham  R.,  etc.,  Co.  v.  Willis,  143 
Ala.  220,  38  So.  1016:  Birmingham  R., 
etc.,  Co.  71.  Harden,  156  Ala.  244,  47  So. 
337. 

Delaware. — Betts  v.  Wilmington  City 
R.  Co.  (Del.),  53  Atl.  358,  3  Pen.  448. 

Georgia. — Southern  R.  Co.  v.  Parham, 
10  Ga.  App.  531,  73  S.  E.  763;  Macon  R., 
etc.,  Co.  V.  Castopulon,  11  Ga.  App.  242, 
75    S.    E.    15. 

Illinois. — Chicago  Union  Tract.  Co.  v. 
Olsen,  211  111.  255,  71  N.  E.  985;  Canfield 
V.  North  Chicago  §t.  R.  Co.,  98  111.  App. 
1;  Bloomington,  etc..  Railway  v.  Zim- 
merman, 101  111.  App.  184;  Chicago  City 
R.  Co.  V.  Lundberg,  124  111.  App.  144. 

Indiana. — Crump  v.  Davis,  33  Ind.  App. 
88,  70  N.   E.  886. 

Iowa. — Root  V.  Des  Moines  City  R.  Co., 
113   Iowa  675,   83   N.   W.  904. 

Kentucky. — Lexington  R.  Co.  v.  Her- 
ring, 39  Ky.  L.  Rep.  794,  96  S.  W.  558, 
rehearing  denied  in  30  Ky.  L.  Rep.  269, 
97   S.   W.   1137. 

Maryland. — United  R.,  etc.,  Co.  v.  Rosik, 
107    Md.    138,    68    Atl.    511. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v. 
Beattie   (Miss.),  49   So.   609. 

North  Carolina. — Thorp  v.  Durham 
Tract.   Co.,   159   N.   C.   33,   74   S.   E.   644.  ' 

Texas. — Haralson  v.  San  Antonio  Tract. 
Co.,  53  Tex.  Civ.  App.  253,  115  S.  W.  876, 
Galveston,  etc.,  R.  Co.  v.  Thornsberry 
(Tex.),  17  S.  W.  521;  St.  Louis,  etc.,  R. 
Co.  V.  Ratley  (Tex.  Civ.  App.),  87  S.  W. 
407. 

Virginia. — Newport  News,  etc.,  Elect. 
Co.  V.  McCormick,  106  Va.  517,  56  S.  E. 
381;  Thompson  v.  Norfolk,  etc..  Tract. 
Co.,    109   Va.    733,    04    S.    E.    953. 

14.  Ardison  z'.  Illinois  Cent.  R.  Co., 
155  111.  App.  274,  judgment  affirmed  in 
349   111.   300,   94   N.    E.   501. 

15.  It  is  not  negligence  as  a  matter  of 
law  for  a  passenger  to  alight  from  amov- 
ing train,  but  there  may  be  circum- 
stances attending  an  attempt  to  do  so 
which  will  justify  the  court  to  declare 
such  conduct  negligence  per  se.  South- 
ern R.  Co.  V.  Morgan,  171  Ala.  394,  54 
So.  636. 
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conflicting,!®  to  be  determined  from  the  facts  of  the  particular  case  under  proper 
instructions  by  the  court, *''  unless  the  risk  involved  in  the  act^®  because  of  the 
speed  of  the  car^^  or  the  fact  that  the  passenger  is  heavily  encumbered,^"  appears 
to  be  so  great  that  an  ordinarily  prudent  person  would  not  incur  it.^"^  If  it  is 
shown  that  the  plaintiff  acted  as  those  of  ordinary  prudence  and  caution  usually 
act  in  getting  off  of  moving  street  cars,  the  act  should  not  be  counted  as  negli- 
gence.^^ 

Instances  of  Alighting  from  Street  Car. — There  are  many  instances  in 
which  this  rule  has  been  applied.  Thus,  whether  the  injured  passenger  was 
negligent  in  alighting  from  a  moving  car  has  been  held  to  be  a  question  for 
the  jury,  where  the  car  was  moving  slowly  and  smoothly,^^  ^t  the  rate  of  from 
four  to  five  miles  an  hour,^*  where  the  car  had  practically  stopped  at  the 
usual  stopping  place,^"  where  the  injured  passenger  encumbered  with  small 
bundles  stepped  from  the  car  in  the  dark  while  it  was  barely  moving,^®  where 
the  passenger  has  given  the  signal  for  the  car  to' stop,  and  it  has  slowed  up  as 
if  about  to  stop27  and  then  increased  its  speed  so  that  he  concluded  it  was  not 


16.  Evidence  conflicting. — In  an  action 
for  injuries  to  a  passenger  while  attempt- 
ing to  alight,  there  being  conlict  in  the 
evidence  on  the  issue  as  to  his  alleged 
contributory  negligence  in  stepping  off 
the  train  while  it  was  moving,  it  presents 
a  question  for  the  jurv.  Rutledge  v. 
New  Orleans,  etc.,  R.  Co.,  129  Fed.  94, 
63   C.   C.   A.   596. 

On  conflicting  evidence  as  to  whether 
a  street  car  had  come  to  a  full  stop  be- 
fore plaintiff  attempted  to  alight,  the 
question  of  plaintiff's  due  care  is  for  the 
jury.  Krock  z'.  Boston  Elev.  R.  Co.,  101 
N.  E.  968,  214  Mass.  398. 

In  a  street  car  passenger's  action  for 
personal  injuries,  where  the  evidence 
conflicted  on  whether  the  car  had  come 
to  a  full  stop  when  the  passenger  at- 
tempted to  alight  and  suddenly  started 
while  she  was  alighting,  the  Cjuestion  of 
plaintifif's  contributory  negligence  was 
for  the  jury.  Garland  v.  Boston  Elev.  R. 
Co.,   97   N.   E.   97,   210   Mass.  458. 

When  defendant's  train  arrived  at  the 
station  at  which  plaintiff  desired  to 
alight  the  car  gate  at  the  front  of  the  car 
leading  to  the  station  platform  was 
closed,  and  the  passengers  began  alight- 
ing from  the  other  gate.  Thinking  that 
all  had  alighted,  the  conductor  started 
the  train,  and  immediately  afterwards, 
seeing  that  some  still  desired  to  alight, 
stopped  it.  Plaintifif's  evidence  tended 
to  show  that  he  was  on  the  car  platform 
when  the  car  stopped,  and  was  thrown 
off  and  injured  by  the  sudden  stop; 
while  there  v/as  evidence  tending  to 
show  that  he  stepped  off  the  car  while 
in  motion,  supposing  it  motionless.  Held, 
that  the  question  of  plaintiff's  exercise  of 
due  care  was  properly  submitted  to  the 
jury.  Comerford  v.  New  York,  etc.,  R. 
Co.,  63  N.  E.  936,  181   Mass.  528. 

17.  Indianapolis  St.  R.  Co.  v.  Hockett, 
159    Ind.   677,   66   N.    E.   39. 

18.  Except  where  the  risk  involved  in 
stepping  from  a  moving  car  appear?  to 
be  so  great  that  an  ordinarily  prudent 
person    would    not   incur   it,   the   question 


of  negligence  in  the  act  is  for  the  jury. 
Green  v.  Metropolitan  St.  R.  Co.,  99  S. 
W.    28,    122    Mo.    App.    647. 

19.  Speed  of  train. — Unless  it  be  shown 
that,  at  the  time  a  passenger  attempted 
to  leave  a  moving  car,  it  was  running  at 
such  a  high  rate  of  speed  as  would  ren- 
der the  attempt  to  alight  obviously  dan- 
gerous, the  question  whether  such  an  at- 
tempt was  or  was  not  negligence  on  the 
part  of  the  person  attempting  to  alight 
is  a  question  of  fact  to  be  determined  by 
a  jury.  Coursey  *.  Southern  R.  Co.,  38 
S.  E.  866,  113  Ga.  297;  Posten  v.  Denver 
Consol.  'Tramway  Co.,  11  Colo.  App. 
187,  53  Pac.  391;  Haskell  v.  Metropolitan 
St.  R.  Co.,  161  Mo.  App.  64,  142  S.  W. 
3091;  Cooper  v.  Atlantic,  etc.,  R.  Co.,  78 
S.  C.  562,  59  S.  E.  704;  Gyles  v.  Southern 
Railway,  79   S.   C.   176,   60  S.   E.  433. 

20.  Encumbered  passenger. — Posten  v. 
Denver  Consol.  Tramway  Co.,  11  Colo. 
App.   187,   53   Pac.   391. 

21.  Haskell  v.  Metropolitan  St.  R.  Co., 
161    Mo.   App.  64,   142   S.   W.    1091. 

22.  Indianapolis  St.  R.  Co.  v.  Hockett, 
66    N.    E.   39,    159    Ind.    677. 

23.  Car  moving  slowly  and  smoothly. 
—United  R.,  etc.,  Co.  v.  Weir,  102  ]Md. 
286,    62    Atl.    588. 

24.  Car  moving  at  rate  of  four  to  five 
miles  per  hour. — Whether  it  is  contribu- 
tory negligence  to  alight  from  an  elec- 
tric car  moving  at  the  rate  of  from  four 
to  five  miles  an  hour  is  a  question  of 
law.  Jagger  v.  People's  St.  R.  Co.,  36 
Atl.   867,    180   Pa.    436,    38    L.    R.   A.   786. 

25.  Car  practically  stopped  at  usual 
place. — Finger  v.  Wichita  R.,  etc.,  Co.,  85 
Kan.    172,    IIG   Pac.    366. 

26.  A  passenger,  incumbered  with  small 
bundles,  who  steps  from  an  electric  car 
in  the  dark,  while  it  is  slowing  up  to 
stop  and  is  barely  moving,  is  not  guilty 
of  contributory  negligence  as  a  matter 
of  law.  Birmingham  R.,  etc.,  Co.  v. 
Girod,   164  Ala.  10,  51   So.  242. 

27.  Car  slowed  up. — Whether  a  pas- 
senger alighting  from  a  moving  street 
car,  after  having  signaled  it  to   stop,  and 
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going  to  stop, 2*  or  where,  at  the  time  that  he  makes  the  attempt  to  alight,  he 
believes  the  car  has  stopped,^^  where  the  conductor  gave  the  signal  to  stop  and 
the  car  slowed  up  and  then  increased  its  speed,***^  where  he  attempted  to  alight 
about  three  feet  from  the  end  of  a  platform  over  which  he  was  cast  by  the 
momentum  of  the  car,^i  and  where  the  car  started  as  he  attempted  to  alight. ^^ 

Instances  of  Alighting  from  Train. — Whether  a  passenger  injured  in  at- 
tempting to  alight  from  a  moving  train, ^^  although  the  station  was  not  an- 
nounced ;2^  whether  a  .passenger  injured  in  alighting  from  a  moving  train, 
after  being  cautioned  against  the  attempt ;  ^^  whether  a  passenger  who  attempts 


it  has  slowed  up  as  if  about  to  stop,  is 
guilty  of  contributory  negligence,  is  for 
the  jury.  Ford  v.  Paducah  City  Railway, 
96  S.  W.  441,  2a  Ky.  L.  Rep.  752. 

28.  Speed  increased  as  if  car  not  to 
stop. — Where  a  passenger  on  a  street  car 
signaled  the  car  to  stop  for  him  to  alight, 
and  he  testified  that,  on  the  car  slowing 
up  and  then  increasing  its  speed,  he  con- 
cluded it  was  not  going  to  stop,  where- 
upon he  jumped  ofif  and  was  injured,  the 
question  of  his  contributory  negligence 
was  for  the  jury.  Dallas  Rapid  Transit 
Co.  V.  Payne,  82  S.  W.  649,  98  Tex.  211, 
reversing  78   S.  W.  1085. 

29.  Belief  that  car  had  stopped. — It  is 
not  negligence  per  se  for  a  street  car 
passenger  to  attempt  to  alight  at  a  usual 
stopping  place  if  he  has  given  the  proper 
signal  for  the  car  to  stop,  and  at  the 
time  that  he  makes  such  attempt  he  be- 
lieves the  car  has  stopped  though  it  has 
not,  but  is  moving  so  slowly  that  a  pru- 
dent person  under  the  same  circum- 
stances would  alight.  Burke  v.  Bay  City 
Tract.,  etc.,  Co.,  110  'N.  W.  534,  147 
Mich.   172. 

30.  Increasing  speed  after  signal  to 
stop  by  conductor. — Where  a  passenger 
on  a  street  car  asked  the  conductor  to 
stop  at  a  certain  street,  and  he  said  "All 
right,"  and,  upon  approaching  the  street, 
the  conductor  closed  the  gates  on  the 
platform  side  of  the  car,  and  left  the 
gates  open  on  the  opposite  side,  and 
then  gave  the  signal  to  stop,  and  plain- 
tiff, with  a  grip  in  hi.s  hand  stood  at  the 
open  gate  and  when  the  car  slowed 
down  as  though  to  stop  alighted,  but 
was  thrown  and  injured  by  the  car  start- 
ing up  at  full  speed,  the  passenger  was 
not  guilty  of  negligence  as  a  matter  of 
law.  Marbourg  v.  Seattle,  etc.,  R.  Co., 
94  Pac.   649.  49  Wash.  51. 

31.  By  attempting  to  alight  near  end 
of  platform. — Contributory  negligence  of 
boy  in  attempting  to  alight  from  mov- 
ing car,  about  three  feet  from  the  end 
of  a  platform,  over  which  he  was  carried 
by  the  momentum,  is  for  the  jury. 
Moeller  v.  United  States  R.  Co.  (Mo.), 
147    S.    W.    1009. 

32.  Car  starting  as  passenger  at- 
tempted to  alight. — United  R.,  etc.,  Co. 
V.  Rosik,   107   Md.  138,  68  Atl.   511. 

Where,  in  an  action  for  injury  to  a 
street  car  passenger,  plaintiff's  theory 
was  that,  when  the  car  had  slackened  its 
speed   in   obedience   to   a  signal   given   to 


the  conductor  to  permit  him  to  alight, 
and  he  was  in  the  act  of  preparing  to 
alight,  the  motorman  suddenly  and  vio- 
lently started  the  car,  throwing  plaintiff 
to  the  street,  and  the  theory  of  the  com- 
pany was  that  plaintiff,  without  giving 
any  notice  that  he  desired  to  alight, 
jumped  from  the  car  when  the  speed 
had  not  been  reduced,  and  all  the  evi- 
dence in  the  case,  including  the  testi- 
mony of  plaintiff,  established  that  he  at- 
tempted to  alight  from  the  car  before  it 
stopped,  an  instruction  that  if  plaintiff 
attempted  to  alight  before  the  car  was 
brought  to  a  standstill,  and  in  so  at- 
tempting to  alight  he  was  injured,  the 
verdict  should  be  for  the  company,  was 
erroneous,  because  in  effect  a  peremp- 
tory instruction  to  find  for  the  company. 
Sandlin  v.  Lexington  R.  Co.,  110  S.  W. 
374,   33    Ky.    L.    Rep.    518. 

33.  Slowly  moving  train. — Bond  v.  Chi- 
cago, etc.,  R.  Co.,  122  Mo.  App.  207,  99 
S.  W.  30;  Sevier  v.  Southern  Railway, 
82    S.    C.    311,    64    S.    E.    390. 

It  is  not  negligence  per  se  for  a  pas- 
senger to  alight  from  a  slowly  moving 
train.  Indiana  Union  Tract.  Co.  v.  Swaf- 
ford  (Ind.),  100  N.  E.  840. 

Where  a  passenger  went  on  the  plat- 
form when  his  station  was  called,  and 
went  down  onto  the  lower  step,  and,  as 
the  train  was  moving  very  slowly  in 
coming  to  a  stop,  stepped  from  the  car  to 
the  station  platform,  and  bumped  into 
the  station  agent,  causing  them  both  to 
fall  and  the  passenger  to  roll  under  the 
train,  it  was  a  jury  question,  in  an  ac- 
tion for  such  injuries,  whether  he  was 
guilty  of  contributory  negligence.  Ardi- 
son  V.  Illinois  Cent.  R.  Co.,  94  N.  E.  501, 
249   111.  300. 

34.  Station  not  announced. — In  an  ac- 
tion for  injuries  to  a  passenger  while 
alighting  from  a  moving  train  at  his  sta- 
tion, evidence  held  to  require  the  sub- 
mission to  the  jury  of  the  issue  whether 
he  exercised  reasonable  care  in  alight- 
ing, though  "the  station  was  not  an- 
nounced. Chesapeake,  etc.,  R.  Co.  v. 
Robinson,    135    Ky.    850,    123    S.   W.    308. 

35.  Passenger  cautioned  against  at- 
tempt.— Whether  a  passenger,  attempting 
to  alight  from  a  train  when  in  motion 
after  he  has  been  cautioned  against  mak- 
ing the  attempt,  was  negligent,  was  for 
the  jury.  Kansas,  etc.,  R.  Co.  v.  Mat- 
thews,  39   So.   207,   142  Ala.  298. 
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to  alight  from  a  moving  train,  under  the  mistaken  belief  that  it  had  stopped;** 
whether  a  passenger  who  attempted  to  leave  a  train  which  did  not  stop  at  the 
station,*''^  or  did  not  stop  for  a  sufficient  time  to  enable  him  to  get  off ;  **  whether 
a  passenger  is  guilty  of  negligence  in  alighting  from  a  moving  train  just  as  it 


36.  Belief  that    train     had     stopped. — 

Plaintiff  boarded  a  train  bound  to  a  small 
station.  When  the  conductor  took  his 
ticket  he  said  to  plaintiff,  "Don't  be  asleep 
when  you  get  there."  On  approaching 
the  station,  plaintiff  went  to  the  front 
end  of  the  car  to  be  ready  to  alight. 
There  was  no  light  there,  and,  under  the 
mistaken  beflief  that  the  train  had 
stopped,  plaintiff  attempted  to  alight  and 
was  injured.  The  station  was  closed, 
and  there  were  no  objects  that  could  be 
seen  from  the  platform  of  the  car.  Plain- 
tiff and  other  passengers  who  got  off  at 
the  same  station  all  testified  that  they 
neither  saw  nor  felt  any  motion  of  the 
train  when  plaintiff  alighted.  Held,  that 
plaintiff  was  not  negligent  as  a  matter 
of  law.  Judgment,  105  N.  Y.  S.  522,  121 
App.  Div.  72,  reversed  in  Bartle  v.  New 
York,  etc.,  R.  Co..  85  X.  E.  1091,  193  N. 
Y.   362. 

Plaintiff  was  a  passenger  upon  one  of 
defendant's  vestibule  trains.  As  it  drew 
into  the  station,  the  conductor  called  out: 
"All  out!  Jersey  City!  Last  stop!"  Plain- 
tiff, holding  an  umbrella  and  bag,  then 
walked  to  the  end  of  the  car,  and  waited. 
According  to  his  testimony,  the  con- 
ductor unfastened  and  opened  the  vesti- 
bule door,  and  plaintiff  started  to  alight. 
The  conductor  was  then  facing  him.  The 
car  was  still  in  motion,  but  plaintiff  did 
not  know  it.  There  was  a  light  at  the 
top  of  the  steps,  but  it  was  dark  outside. 
The  motion  of  the  car  was  perfectly 
smooth,  and  there  was  nothing  to  in- 
dicate to  plaintiff  that  the  car  was  not  at 
rest.  He  held  the  side  rail  with  one  hand 
as  he  stepped  down.  As  he  attempted  lo 
step  on  the  station  platform,  he  was 
thrown  down  and  run  over.  Held,  that 
the  question  of  plaintiffs  contributory 
negligence  was  for  the  jury.  Mearns  v. 
Central  R.  Co.,  48  N.  Y.  S.  366,  23  App. 
Div.  298,  order  reversed  in  57  N.  E.  292, 
i.S3   N.  Y.   108. 

37.  Train  not  stopped  at  station. — 
Where  the  agent  and  employees  of  a 
railroad  company  negligentlj'  failed  to 
bring  the  train  to  a  stop  at  a  station 
where  a  passenger  is  entitled  to  leave  a 
train,  whether  his  attempt  to  leave  the 
train  while  in  motion  is  negligence  is  a 
question  for  the  jury.  Turley  v.  At- 
lanta, etc.,  R.  Co.,  56  S.  E.  748,  127  Ga. 
594,    8    L.    R.    A.,    X.    S.,    695. 

The  conductor  of  the  train  having 
promised  plaintiff  that  he  would  stop  at 
a  flag  station  to  which  plaintiff  was  go- 
ing, the  latter  left  his  seat,  and  tried  to 
make  his  way  to  the  door  of  the  car,  in 
order  to  get  off  at  that  station,  which 
the  train  was  then  approaching.  It  was 
a  day  of  great  public  excitement,  and  the 


train  was  overloaded  with  people,  who 
filled  all  the  platforms,  and  even  oc- 
cupied the  roofs  of  the  cars.  The  train 
did  not  come  to  a  full  stop  on  reaching 
the  station,  and  plaintiff,  in  making  his 
way  through  the  crowd,  reached  the  plat- 
form, and,  in  the  surging  of  the  crowd, 
fell,  or  was  pushed  out  on  the  platform, 
and  down  the  steps  of  the  car.  After 
holding  on  with  one  hand  for  a  short 
distance,  he  fell  to  the  ground,  and  was 
injured.  Held,  that  the  question  whether 
plaintiff  exercised  due  care,  and  whether 
defendant  negligently  and  improperly 
managed  its  train,  should  have  been  sub- 
mitted to  the  jury.  Treat  v.  Boston,  etc., 
R.   Corp.,   131   Mass.   371. 

Freight  train. — Whether  a  passenger, 
injured  while  alighting  from  a  slowly 
moving_  freight  train  on  discovering  that 
the  train  would  not  stop  at  his  station 
was  guilty  of  contributory  negligence, 
held  that  under  the  evidence,  for  the 
jury.  Kansas,  etc.,  R.  Co.  v.  Worthing- 
ton,  101  Ark.  128,  141   S.  W.  1173. 

38.  Train  not  stopped  for  a  sufficient 
time. — Where  a  carrier  either  did  not 
stop  the  train  on  which  decedent  was 
riding  at  all  at  the  station  where  he  de- 
sired to  alight,  or  did  not  stop  for  a  suffi- 
cient length  of  time  to  enable  him  to  get 
off  while  the  train  was  stationary,  dece- 
dent was  not  per  se  negligent  in  alight- 
ing while  the  train  was  moving  slowly. 
Puget  Sound  Elect.  Railway  v.  Felt,  181 
Fed.    938,    104    C.    C.    A.    402. 

Where  plaintiff  testified  that  a  train 
stopped  fifteen  seconds,  and  started  sud- 
denly, before  she  had  time  to  get  off, 
the  court  can  not  hold,  as  a  matter  of 
law,  that  she  was  negligent  in  not 
alighting  in  that  time.  Smitson  v.  South- 
ern  Pac.   Co.,   60   Pac.   907,   37   Ore.   74. 

A  large  and  corpulent  man,  about 
seventy  years  of  age,  took  passage  with 
a  railroad  company  for  a  way  station. 
There  was  a  conflict  of  testimony  as  to 
the  length  of  time  the  train  stopped  at 
this  station,  etc.,  but  there  was  testimony 
to  show  that  he  was  hindered  in  getting 
off  the  train  by  persons  entering,  and 
that  he  did  not  discover  that  the  train 
was  in  motion  until  he  had  reached  the 
last  or  next  to  the  last  step;  and  that, 
considering  his  age  and  weight,  and  the 
impetus  of  his  descent,  it  was  then  too 
late  for  him  to  stop  himself.  Held,  that 
the  subjects  of  injury  fairly  presented  by 
these  facts  were  defendant's  negligence 
on  the  one  hand,  and  contributory  negli- 
gence of  the  plaintiff  on  the  other,  and 
that  both  of  these  were  questions  of  fact 
exclusively  for  the  consideration  of  the 
jury.  Pennsylvania  R.  Co.  v.  Peters,  lift 
Pa.  206,  9  Atl.  317. 
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is  leaving  the  station ;  ^^  whether  a  passenger,  getting  off  a  moving  train  on  a 
dark  night  at  the  first  crossing  beyond  his  station,  at  which  he  had  failed  to 
alight  because  asleep,  and  after  the  train  had  slacked  up,  and  he  had  been  told  to 
get  off  by  the  brakeman ;  *"  and  whether  a  passenger  unacquainted  with  railroad 
traveling,  which  fact  he  had  stated  to  the  defendant,  alights  from  a  moving  train, 
in,  as  he  though,  pursuance  of  an  invitation  to  that  effect,"*!  ^^g  negligent  are 
questions  of  fact  for  the  jury. 

Manner  of  Alighting. — Whether  or  not  a  person  alighting  from  a  moving 
train  was  negligent  in  the  manner  in  which  he  alighted  is  for  the  jury.*^ 

Female  Passenger. — Whether  a  female  passenger  is  negligent  in  attempting 
to  alight  from  a  moving  street  car  is  for  the  jury.^^ 

Boy. — Whether  a  boy  was  negligent  in  jumping  from  a  moving  train**  is  a 
question  for  the  jury. 


39.  Newcomb  v.  New  York  Cent.,  etc., 
R.    Co.,_  182    Mo.    687,    81    S.    W.    1069. 

Jumping  from  train  moving  from  sta- 
tion.— Louisville,  etc.,  R.  Co.  v.  Eakin, 
103  Ky.  465,  45  S.  W.  529,  20  Ky.  L.  Rep. 
736,  933,  dissenting  opinion,  46  S.  W. 
496,  47  S.  W.  872;  Illinois  Cent.  R.  Co. 
V.  Whittaker,  57  S.  W.  465,  23  Ky.  L. 
Rep.  395;  Southern  R.  Co.  v.  Mitchell, 
40  S.  W.  72,  98  Tenn.   (14  Pickle)   27. 

Whether  a  person  familiar  with  a 
depot  was  negligent  in  alighting  from  a 
train  in  the  nighttime,  in  a  dark  place, 
when  the  train  had  just  started  from  the 
depot  and  was  moving  at  the  rate  of  one 
or  two  miles  an  hour,  was  for  the  jury. 
Kansas,  etc.,  R.  Co.  v.  Matthews,  39  So. 
207,   142  Ala.  298. 

In  an  action  for  the  death  of  a  rail- 
road passenger  killed  while  alighting 
from  a  train  after  it  had  stopped  at  his 
destination  and  was  moving  again,  held, 
under  the  evidence,  a  question  for  the 
jury  whether  he  proceeded  with  ordi- 
nary prudence  to  reach  the  step  or  was 
in  the  act  of  stepping,  and  whether  it 
was  contributory  negligence  for  him  to 
attempt  to  alight  while  the  cars  were 
moving.  Dilburn  v.  Louisville,  etc.,  R. 
Co.,   156   Ala.   228,   47    So.   210. 

Conflicting  evidence  as  to  length  of 
stop. — ^Where  there  is  a  controversy  as 
to  the  length  of  the  stop  at  a  station  and 
plaintiff's  diligence  in  alighting,  the 
question  of  negligence  in  jumping  from 
the  train  after  it  started,  but  before  it 
passed  the  platform,  is  for  the  jury.  Chi- 
cago, etc.,  R.  Co.  V.  Byrum-,  48  III.  App. 
41,   affirmed  in  153  111.  131,  38  N.   E.   578. 

Conflicting  evidence  as  to  caution  not 
to  jump. — Plaintiff  was  injured  while  at- 
tempting to  alight  at  a  station  at  night 
from  defendant's  vestibuled  train,  which 
had  commenced  to  move  after  having 
stopped.  Plaintiff  and  one  who  was  with 
him  testified  that  they  did  not  know  the 
train  was  moving.  There  was  other  tes- 
timony that  the  conductor  had  told  plain- 
tiff to  wait,  and  he  would  stop  the  train; 
but  the  evidence  as  to  whether  plaintiff 
heard  this,  or  could  have  heard  it  by 
exercising  reasonable  care,  was  conflict- 
ing. Held,  that  the  question  as  to 
whether  plaintiff  was   guilty   of  contribu- 


tory negligence  should  have  been  sub- 
mitted to  the  jury.  Walters  v.  Chicago, 
etc.,   R.   Co.,  89   N.  W.   140,  113  Wis.   367. 

40.  Lennon  v.  Chicago,  etc.,  R.  Co. 
(Iowa),   75   N.   W.   671. 

41.  Doolittle  V.  Southern  R.  Co.,  62  S. 
C.   130,  40  S.   E.   133. 

42.  Manner  of  alighting. — Bishop  v. 
Illinois  Cent.  R.  Co.,  25  Ky.  L.  Rep.  1363, 
77    S.    W.    1099. 

It  is  not  negligence  in  all  cases,  as  a 
matter  of  law,  for  a  passenger  to  step 
off  a  moving  car  at  right  angles  there- 
with, since  the  speed  of  the  car  must 
materially  influence  the  determination  of 
the  question.  Birmingham  R.,  etc.,  Co. 
V.    Harden,    156    Ala.    244,    47    So.    327. 

Whether  a  passenger  was  negligent  in 
attempting  to  alight  on  his  left  foot  from 
a  train  moving  to  his  left  at  a  rate  of 
one  or  two  miles  an  hour  was  for  the 
jury.  Kansas,  etc.,  R.  Co.  v.  Matthews, 
39    So.    307,    142    Ala.    398. 

Where  a  passenger  attempts  to  alight 
from  a  railroad  car  without  having  no- 
ticed that  the  train  has  started  until  her 
foot  is  placed  on  the  depot  platform,  the 
question  of  her  contributory  negligence 
is  for  the  jury.  Atchison,  etc.,  R.  Co.  t'. 
Loewe,  69  Kan.  843,  74  Pac.  234,  judg- 
ment affirmed  on   rehearing,   76   Pac.  431. 

43.  Female  passenger. — Brown  v.  Seat- 
tle City  R.  Co.,  47  Pac.  890,  Ifi  Wash. 
465. 

44.  Boy  jumping  from  train. — Kam- 
bour  V.  Boston,  etc..  Railroad  (N.  H.), 
86   Atl.   634. 

In  an  action  by  a  boy  fourteen  years 
old  for  injuries  sustained  in  jumping 
from  a  moving  train,  where  there  was 
evidence  tending  to  the  conclusion  that 
plaintiff  did  and  defendant  failed  to  do 
what  an  ordinary  man  would  have  done, 
the  question  of  contributory  negligence 
was  properly  submitted  to  the  jury.  Kam- 
bour  V.  Boston,  etc.,  Railroad  (TN.  H.), 
86  Atl.  634. 

Whether  a  boy  was  negligent  in 
jumping  from  a  moving  train  held  to 
be  for  the  jury,  where  his  associates  were 
in  the  habit  of  jumping  and  the  trainmen 
never  suggested  that  it  was  dangerous. 
Kambour  v.  Boston,  etc..  Railroad  (N. 
H.),  86  Atl.  624. 
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In  Emergencies. — See  post,  "Acts  in  Emergencies,"  §  2919. 

§  2916.  Alighting  from  Conveyance  at  Place  Other  than  Station  or 
Platform. — The  question  of  a  passenger's  contributory  negligence  in  getting  off 
when  the  train  stopped  at  a  place  other  than  a  station ;  *^  as,  for  instance,  a  cross- 
ing,-*'' or  water  tank  ;*'^- is  for  the  jury,  although  the  station  had  been  an- 
nounced.*^ This  rule  applies  to  passengers  on  freight  trains  who  alight  at 
places  other  than  where  passengers  usually  alight  from  passenger  trains,*^  and 
to  caretakers  of  live  stock  in  transit  who  alight  to  look  after  the  stock  in  their 
charges.'" 


45.  Alighting  from  conveyance  at 
place    other    than    station    or    platform. — 

Larson    v.    Minneapolis,    etc.,    R.    Co.,    85 
Minn.    387,   88    N.   W.   994. 

46.  Crossing. — Larson  v.  Minneapolis, 
etc.,  R.  Co.,  85  Minn.  387,  88  N.  W.  994. 

In  going  to  R.,  over  defendant's  rail- 
road, it  was  necessary  to  change  at  O., 
from  the  D.  division  of  defendant's  road 
to  its  F.  division,  the  change  being  made 
just  before  the  M.  railroad  was  crossed. 
Plaintiff  on  returning,  on  a  dark,  rainy 
night,  from  R.,  she  having  for  the  first 
time  gone  over  the  F.  division  that  morn- 
ing, was  thrown  by  the  car  starting  while 
she  was  attempting  to  alight,  as  she  saw 
others  doing,  just  after  the  car  stopped 
at  the  M.  tracks;  O.  having  been  called 
out  by  the  conductor  just  before.  Held, 
that  the  question  of  contributory  negli- 
gence was  for  the  jury.  Smith  v.  De- 
troit United  Railway,  li9  N.  W.  640,  15.) 
Mich.   466. 

47.  Water  tank. — Where  a  passenger 
got  off  when  the  train  stopped  at  a 
water  tank,  not  a  station,  and  fell  into 
an  opening  on  the  bridge  on  which  the 
train  was  standing,  and  the  trainmen 
had  announced  that  the  next  stop  would 
be  at  a  certain  station,  and  he  had  not 
intended  to  end  his  journey  at  the  next 
station,  and  his  purpose  in  leaving  the 
car  was  not  disclosed,  the  question  of  his 
negligence  was  for  the  jury.  Watters  v. 
Philadelphia,  etc.,  R.  Co.,  8S  Atl.  1021, 
239    Pa.    492. 

48.  Station  announced. — In  an  action 
to  recover  for  injuries  received  by  the 
sudden  backward  starting  of  defendant's 
train  while  plaintiff  was  alighting  there- 
from at  a  point  beyond  her  station,  the 
question  of  plaintiff's  contributory  neg- 
ligence in  attempting  to  leave  the  car 
immediately  'after  the  brakeman  had  an- 
nounced the  station  was  for  the  jury. 
Taber  t'.  Delaware,  etc.,  R.  Co.,  71  N.  Y. 
489,    reversing   4    Hun    765. 

Plaintiff,  a  passenger  on  defendant's 
train,  testified  that  as  it  approached  his 
station,  which  was  at  an  opening  332 
feet  long  in  a  tunnel,  the  station  plat-- 
form  being  at  the  bottom  of  a  deep  cut, 
the  conductor  twice  hurriedly  cried  out 
in  the  smoker,  where  he  was  seated,  "All 
out  for  Pennsylvania  Avenue  Station;" 
that  he  arose  and  passed  down  the 
aisle,  the  speed  of  the  car  decreasing,  it 
being  soon  difficult  to  determine  whether 


or  not  it  had  stopped;  that,  as  the  con- 
ductor closed  the  door  of  the  ladies'  car, 
plaintiff  stepped  out  of  the  smoker;  that 
the  conductor  then  "went  down  to  the 
steps  and  leaned  out,  looking  ahead; 
that  then  plaintiff  started  down,  having 
satisfied  himself  that  the  car  had  stopped, 
and  just  as  he  got  to  the  bottom  step  the 
conductor  sprang  up  the  steps  of  the 
ladies'  car;  that  plaintiff  turned  his  head 
to  see  what  the  conductor  was  going  to 
do,  and  saw  him  take  hold  of  the  door 
of  the  ladies'  car,  and  supposed  he  was 
going  to  let  the  ladies  alight;  that  then 
he  looked  out  and  found  himself  con- 
fsonted  by  darkness  and  in  the  tunnel; 
and  that  then  there  came  a  surge,  and 
he  lost  his  hold  and  fell.  Held,  that  the 
question  of  contributory  negligence  was 
for  the  jury.  Baltimore,  etc.,  R.  Co.  v. 
Jean,   57   Atl.   540,   98   Md.   546. 

49.  Passengers  alighting  from  freight 
trains. — Whether  a  passenger  alighting 
from  a  freight  train  at  a  place  other  than 
the  place  where  passengers  usually 
alight  from  passing  trains  acted  with 
due  diligence  is  for  the  jury.  Southern 
R.   Co.  V.  Burgess,  42  So.  35,  143  Ala.  364. 

A  passenger  on  a  freight  train  was  in- 
jured while  alighting.  The  point  where 
the  caboose  stopped  was  not  the  usual 
place  for  passengers  to  alight  from  pas- 
senger trains.  The  evidence  showed  that 
the  carrier  was  in  the  habit  of  allowing 
passengers  to  alight  from  freight  trains 
where  the  caboose  stopped,  and  that  the 
caboose  was  not  usually  carried  to  the 
platform  for  passengers  to  alight  from 
passenger  trains.  Held,  that  whether 
the  passenger  was  justified  in  assuming 
that  the  place  where  the  caboose  stopped 
was  the  place  where  the  carrier  expected 
that  she  would  alight  was  for  the  jury. 
Southern  R.  Co.  v.  Burgess,  42  So.  35, 
143  Ala.  364. 

50.  Caretaker  of  live  stock. — ^\\'hether 
a  caretaker  for  live  stock  in  transportation 
was  negligent  in  alighting  from  the  train 
while  it  was  standing  on  a  bridge,  result- 
ing in  his  injury,  held,  under  the  evidence, 
for  the  jury.  Otto  v.  Chicago,  etc.,  R. 
Co.,  127  N.  W.  857,  87  Neb.  503,  31  L.  R. 
A.,    N.    S.,    632. 

A  caretaker  of  stock,  when  the  train 
stopped  at  a  regular  station,  told  the 
conductor  that  he  wanted  to  look  at  the 
stock  before  the  train  left,  and  was  no- 
tified  that   there   was   not   time,   but   that 
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Knowledge  That  Trains  Made  a  Stop  before  Reaching  Station. — Where 
a  passenger  was  injured  by  stepping  from  a  train  before  it  reached  the  station, 
the  question  whether  he  was  guilty  of  contributory  negligence  in  doing  so,  when 
the  night  was  dark  and  rainy,  the  street  lights  out,  and  the  brakeman  had  just 
announced  the  station  without  warning  the  passengers  that  the  stop  was  not  for 
the  station,  his  conduct  together  with  the  movements  of  other  passengers,  in- 
dicating that  the  station  had  been  reached,  was  for  the  jury,  though  he  knew 
that  trains,  in  entering  the  city,  made  a  stop  before  reaching  the  station. ^i 

The  absence  of  the  customary  depot  lights,  which  the  injured  passen- 
ger knew  were  maintained  at  the  station,  was  not  such  a  fact  tending  to  sug- 
gest to  him  that  the  station  had  not  been  reached'  as  to  make  him  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in  stepping  from  the  train,  but  the 
question  of  negligence  is  for  the  jury.''^ 

§  2917.  Crossing  or  Walking  on  Track  after  Alighting  from  Car. — 

A  passenger  before  crossing  a  track  at  a  railroad  station  while  leaving  a  train 
is  not  required,  as  a  matter  of  law,  to  look  and  listen  for  approaching  trains, 
but  is  simply  required  to  exercise  reasonable  care  in  the  light  of  all  the  circum- 
stances existing  at  the  time,  and  whether  he  exercises  that  care  is  a  question  of 
fact  tor  the  jury.^^  Thus,  whether  a  passenger  injured  by  being  struck  by  a 
train  while  making  his  way  from  the  point  where  he  alighted  tO'  the  station, 5* 
or  while  leaving  the  station, ^''  where  he  fell  under  a  train  while  walking  along 
the  track  to  the  station, 5"  or  where  he  endeavored  to  reach  the  station  by  going 


the  train  would  back  up  for  water,  and 
that  he  would  then  have  plenty  of  time  to 
look  after  his  stock.  When  the  engine 
stopped  at  the  water  tank,  the  caboose 
stood  on  a  trestle  twenty-three  feet 
above  the  ground,  of  which  the  caretaker 
was  ignorant;  it  being  so  dark  that  he 
could  not  see  the  trestle.  Supposing  that 
he  was  going  to  step  upon  the  ground, 
lie  made  no  investigation  and  stepped  off 
the  caboose,  falling  through  the  trestle. 
Held  that  he  was  not  negligent  as  mat- 
ter of  law.  Burnside  v.  Minneapolis, 
etc.,  R.  Co.,  125  N.  W.  895,  110  Minn.  401. 

51.  Knowledge  that  trains  made  a  stop 
tefore  reaching  station. — Wolf  v.  Chi- 
cago, etc.,  R.  Co.,  131  Wis.  335,  111  N. 
W.    514. 

52.  Wolf  V.  Chicago,  etc.,  R.  Co.,  131 
Wis.    335,    111    N.    W.    514. 

53.  Crossing    or    walking     on      tracks 

after    alighting   from    car Chicago,    etc., 

R.  Co.  V.  Stepp,  164  Fed.  785,  89  C.  C. 
A.  431,  affirming  151  Fed.  908;  St.  Louis, 
etc.,  R.  Co.  V.  Cleere,  76  Ark.  377,  88  S. 
W.    995. 

54.  Ray  v.  Aberdeen,  etc.,  R.  Co.,  141 
\.    C.   84,   53  _S.   E.   623. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  alleged  to  have  re- 
sulted from  tripping  on  the  rails  of  de- 
fendant's main  track  as  plaintiff  was 
leaving  the  train,  which  had  not  stopped 
at  the  regular  platform,  the  question 
whether  plaintiff  was  guilty  of  contribu- 
tory negligence  is  for  the  jury.  Judg- 
ment 91  N.  Y.  S.  601,  100  App.  Div.  161, 
affirmed  in  Hancock  v.  New  York,  etc., 
R.  Co.,  76  N.  E.  1096,  184  N.  Y.  540. 

At    a    station    a   passenger    was    depos- 
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ited  from  a  train  directly  opposite  the  de- 
pot, the  two  tracks  being  between  her 
and  it.  Along  the  side  of  the  track  was 
a  path  which  led  to  a  road  which 
crossed  the  tracks  one  hundred  feet  away. 
The  space  from  the  platform  to  where 
she  alighted  was  filled  and  leveled  up  by 
the  railroad  company.  She  started  di- 
rectly across  the  tracks,  and  as  she  was 
stepping  onto  the  depot  platform  was 
struck  by  a  train.  There  was  evidence 
that  the  space  in  front  of  the  platform 
was  filled  and  leveled  up  to  enable  pas- 
sengers to  cross  going  to  and  from  the 
trains  and  the  depot,  and  that  this  was 
the  usual  and  customary  way  for  them; 
also  that  the  train,  coming  rapidly  and 
without  signal,  did  not  come  in  sight 
round  a  curve  near  at  hand,  till  she  had 
started  across  the  last  track.  Held,  that 
the  case  could  not  be  taken  from  the 
jury  on  the  ground  that  she  was  guilty 
of  contributory  negligence.  Girton  v. 
Lehigh  Valley  R.  Co.,  48  Atl.  970,  199 
Pa.  147. 

55.  While  leaving  station. — Wiley  v. 
Rutland  R.   Co.   (Vt.),   86  Atl.  808. 

A  passenger  leaving  a  station  and  see- 
ing a  freight  train  standing  on  the  track 
some  distance  away  might  assume  that 
she  would  not  be  endangered  by  the 
backing  up  of  the  train,  and  was  not,  as 
a  matter  of  law,  guilty  of  contributory 
negligence  in  not  again  looking  at  it  or 
in  not  keeping  a  constant  lookout.  Wi- 
ley V.  Rutland   R.   Co.   (Vt.),   86  Atl.  808. 

5G.  Falling  under  train  while  walking 
close  to  track. — Where  a  passenger,  after 
alighting  on  a  dark  night,  goes  along  a 
narrow   elevated   unlighted  walk   close   to 
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onto  a  flat  car  which  formed  part  of  the  train  and  jumping  to  the  ground, 
breaking  his  leg,^''  was  guilty  of  contributory^  negligence  are  each  questions 
for  the  jury. 

Crossing  Street  Car  Tracks. — Whether  a  passenger  on  a  street  car  who, 
after  alighting,  passed  around  the  end  of  the  car  and  was  struck  by  another 
car  on  a  parallel  track.^s  was  guilty  of  contributory  negligence,  is  a  question 
for  the  jury. 

Electric  Railway  Passenger. — An  alighting  electric  railway  passenger, 
while  crossing  double  tracks  to  a  station  shed  in  the  night  time,  was  struck  by 
a  train  running  in  the  opposite  direction  without  headlight  displayed  or  giving 
warning,  is  not  guilty  of  contributory  negligence  as  matter  of  law,  though  he 
failed  to  look  and  listen  after  alighting  from  his  train,  but  the  question  is  for 
the  jury.^s 

Passenger  Ejected  from  Train.— In  an  action  for  death  of  a  passenger 
after  ejection  from  a  train  by  being  struck  by  another  train  while  walking  to 
his  destination,  whether  deceased  was  negligent  in  pursuing  an  unsafe  way  was 
for  the  jury.^o 

§  2918.  Acts  by  Permission  or  Direction  of  Carrier's  Employees. — 

Ordinarily  it  is  a  question  for  the  jury  whether  an  act  generally  regarded  as 
negligent,  amounts  to  contributory  negligence  on  the  part  of  an  injured  passen- 
ger when  it  is  done  in  response  to  the  invitation  or  direction  of  the  employees 
in  charge  of  the  train. ^^  But  if  the  act  is  plainly  contrary  to  reasonable  prudence, 
it  is  negligence  per  se.®^ 

Instances. — There  are  many  instances  in  which  this  rule  has  been  applied. 
Thus,  whether  a  passenger  injured  as  a  result  of  attempting  on  invitation  or  di- 
rection of  the  carrier's  employee,  acting  within  the  scope  of  his  authority,*^  to 


the  track  and  in  some  way  falls  between 
the  wheels  of  a  passing  car  and  is  in- 
stantly killed  without  any  actual  wit- 
nesses of  the  occurrence,  the  question  of 
decedent's  contributory  negligence  is  for 
the  jury.  Tucker  v.  Pittsburgh,  etc.,  R. 
Co.,  75   Atl.   991,  237   Pa.   66. 

57.  Plaintiff,  a  passenger  aged  sixty- 
seven,  and  in  good  health,  was  directed 
to  get  off  defendant's  train,  a  freight  car- 
rying passengers,  before  reaching  his 
station.  His  duties  requiring  haste,  he 
started  on  beside  the  train,  the  roadbed 
being  closely  fenced  with  barb  wire,  but 
soon  came  to  a  bridge  to  cross  which  he 
had  to  mount  a  flat  car.  Reaching  the 
front  of  the  car,  and  being  anxious  lest 
the  train  start,  he,  having  first  examined 
the  ground,  jumped  from  the  coupling 
outward  with  one  hand  on  the  car  in 
front,  and  in  landing  broke  his  leg.  Held, 
that  plaintiff's  contributory  negligence 
was  a  question  for  the  jury.  Adams  v. 
Missouri  Pac.  R.  Co.,  100  Mo.  555,  12  S. 
W.  637,  13  S.  W.  509. 

58.  Passing  behind  car  on  to  adjoining 
track. — Birmingham  R.,  etc.,  Co.  v.  Lan- 
drum,  153  Ala.  192,  45  So.  198;  Louisville 
R.  Co.  V.  Mitchell,  138  Ky.  190,  127  S. 
W.  770. 

In  an  action  against  a  street  railroad 
for  the  death  of  a  passenger  who  had 
alighted  from  a  car  and  was  run  over  by 
one  of  defendant's  cars  coming  from  the 
opposite  direction,  the  plaintiff's  proof 
tended  to  show  that  when  the  car  struck 


deceased  it  was  going  at  the  rate  of  fif- 
teen or  eighteen  miles  an  hour  and  car- 
ried deceased  across  one  street  and  thirty 
feet  beyond.  Defendant's  testimony  was 
that  deceased  was  carried  only  thirty 
or  thirty-five  feet,  and  its  motorman  tes- 
tified that  he  saw  deceased  when  within 
about  fifty  feet  of  him,  and  that  he  ,ip- 
peared  to  be  about  to  cross  the  track; 
that  he  noticed  deceased  halt  as  though 
he  had  determined  to  let  the  car  pass; 
that  witness  turned  on  the  power,  but  at 
that  moment  deceased  went  on  the  track, 
and  that  witness  then  used  every  effort 
to  prevent  the  car  from  -striking  de- 
ceased, but  failed.  Held  no  error  in  re- 
fusing peremptory  instruction  for  de- 
fendant. Louisville  R.  Co.  v.  Hartman, 
83    S.    W.    750,    26    Ky.    L.    Rep.    1174. 

59.  Electric  railway  passenger. — 
Washington,  etc.,  R.  Co.  v.  Vaughan. 
Ill   Va.   785,   69   S.   E.   1035. 

60.  Passenger  ejected  from  train. — Til- 
burg  V.  Northern  Cent.  R.  Co.,  221  Pa. 
245,   70  Atl.   723. 

61.  Acts  by  permission  or  direction  of 
carrier's  employees. — Montgomery,  etc., 
R.  Co.  V.  Stewart,  91  Ala.  421,  8  So.  708. 

62.  South,  etc.,  R.  Co.  v.  Schaufler, 
75  Ala.  136;  Vimont  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  58,  32  N.  VV.  100. 

63.  Porter.— St.  Louis,  etc.,  R.  Co.  v. 
Leamons,   82  Ark.   504,   102   S.  W.  363. 

Conductor. — Staines  v.  Central  R.  Co., 
72  N.  J.  L.   268,  61  Atl.  385. 
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board  a  moving  train,'^*  a  crowded  street  car,*'^  or  a  freight  car  some  distance 
ahead  of  the  caboose  as  the  train  was  leaving  the  station ;  ^*  to  pass  from  one  car 
to  another ;<'■'■  to  ride  on  the  platform  of  the  car;"^  to  ride  on  the  engine;^*  to 
walk  alongside  a  freight  train  in  order  to  close  the  door  of  a  freight  car ;  ''<'  to 
return  to  his  seat  by  a  board  along  the  side  of  the  car,  after  selling  excursion 
tickets  on  the  train,  as  directed  by  the  conductor;  '''i  to  pass  into  the  baggage  car 


64.  Attempting  to  board  moving  train. 

— Whether  a  passenger,  attempting  to 
board  a  moving  train  on  the  invitation 
of  the  conductor,  was  guilty  of  contrib- 
utory negligence  depends  on  the  particu- 
lar facts  and  is  for  the  jury.  Larson  v. 
Chicago,  etc.,  R.  Co.  (S.  Dak.),  141  N. 
W.  353.  See  ante,  "Boarding  Moving 
Conveyance,"  §  2909. 

Speed  of  train. — The  question  whether 
a  passenger,  attempting  to  board  a  mov- 
ing train  on  the  invitation  of  the  con- 
ductor, is  guilty  of  contributory  negli- 
gence may  not  be  determined,  as  a  mat- 
ter of  law,  by  the  speed  of  the  train,  un- 
less the  train  is  going  at  such  speed  that 
no  ordinarily  prudent  person,  with  com- 
mon understanding,  will  undertake  the 
hazard.  Larson  z'.  Chicago,  etc.,  R.  Co. 
(S.  Dak.),  141  N.  W.'353. 

Boarding  slowly  moving  train. — A  pas- 
senger invited  by  the  conductor  to  board 
a  slowly  moving  train  is  not,  as  a  matter 
of  law,  guilty  of  negligence.  Roberts  v. 
Atlantic,  etc.,  R.  Co.,  155  N.  C.  79,  70  S. 
E.   1080. 

Evidence  that  a  conductor  of  a  street 
car  saw  plaintiff  coming  towards  the  car 
or  attempting  to  get  aboard,  and  either 
expressly  or  by  implication  assented 
thereto,  would  make  a  question  for  the 
jury  as  to  plaintiff's  exercise  of  due  care. 
Lauchtamacher  v.  Boston  Elev.  R.,  ]00 
N.    E.    1068,    314    Mass.    103. 

65.  Boarding  crowded  car. — Whether 
it  was  negligence  to  board  a  car  in  its 
crowded  condition,  when  urged  by  the 
conductor  to  "Crowd  on!  This  is  the 
last  car  for  the  city,"  is  a  question  of 
fact  for  the  jurv.  Alton,  etc..  Tract.  Co. 
V.  Oliver,  75  N'  E.  419,  217  111.  15,  4  L. 
R.  A.,  N.  S.,  399,  affirming  judgment  Al- 
ton, etc..  Tract.  Co.  v.  Oiler,  119  111.  App. 
181. 

66.  Freight  car  ahead  of  caboose. — 
Where  one  traveling  on  a  stock  shipper's 
pass  was  suddenly  notified  that  his  train 
was  leaving  the  station,  and,  on  reach- 
ing the  moving  train,  was  ordered  by 
the  conductor  to  board  a  freight  car 
some  distance  ahead  of  the  caboose,  and 
fearing  that  if  he  waited  for  the  caboose 
he  would  be  unable  to  board  it  because 
of  the  increasing  speed  of  the  train,  and 
not  knowing  of  the  danger  attempting 
the  boarding  of  a  freight  car,  attempted 
to  obey  the  order  and  received  injuries, 
the  question  whether  he  was  guilty  of 
contributorv  negligence  was  for  the  jury. 
Missouri  Pac.  R.  Co.  v.  Tietken,  68  N. 
W.  336,  49  Neb.  130,  59  Am.  St.  Rep.  530. 

67.  Passing  from  one  car  to  another. — 
Whether    a  passenger    on    a    street    car. 


who  passed  from,  one  car  to  another  for 
the  purpose  of  procuring  a  seat,  pur- 
suant to  the  direction  of  the  conductor, 
was  negligent,  is  a  question  for  the  jury. 
Chicago  City  R.  Co.  v.  McCaughna,  74 
N.  E.  819,  216  111.  202,  affirming  judg- 
ment 117  111.  App.  538. 

Where  a  passenger,  under  coercion 
or  by  the  direction  of  the  carrier's  em- 
ployees, attempted  to  go  from  one  car  to 
another  while  the  train  was  rounding  a 
curve  at  a  high  rate  of  speed,  and  fell 
from  the  train,  the  question  as  to  whether 
the  passenger  was  guilty  of  negligence 
was  for  the  jury.  Doughertv  v.  Yazoo, 
etc.,  R.  Co.,  36  So.  699,  St  Miss.  502. 

68.  Riding  on  platform. — A  passenger 
with  numerous  bundles  attempted  to  en- 
ter an  open  summer  car,  and  the  con- 
ductor, after  accepting  his  fare,  directed 
him  to  occupy  the  platform.  Held,  that 
the  passenger,  in  following  the  directions 
of  the  conductor,  was  not  guilty  of  neg- 
ligence as  a  matter  of  law.  Mittleman 
V.  Philadelphia  Rapid  Transit  Co.,  70  Atl. 
828,   231    Pa.   485,   18    L.    R.   A.,    N.    S.,   503. 

69.  Riding  on  engine — Where  a  con- 
ductor had  no  express  authority  to  waive 
a  provision  of  a  shipper's  contract  requir- 
ing him  to  ride  in  the  caboose,  or  to  in- 
vite persons  to  ride  on  the  engine,  the 
question  whether  the  conductor's  invita- 
tion to  a  shipper  to  ride  on  the  engine 
was  a  waiver  of  the  provision  of  the  con- 
tract requiring  him  to  ride  in  the  ca- 
boose was  one  of  fact  for  the  jury.  Illi- 
nois Cent.  R.  Co.  v.  Jennings,  75  N.  E. 
457,  217  111.  140,  reversin.g  judgment  119 
111.   App.   317. 

70.  Walking  along  side  train  to  close 
freight  car  door. — Where  a  passenger  on 
a  freight  train  is  injured  while  walking 
alongside  the  train  in  order  to  close  the 
door  of  a  freight  car,  at  the  order  of  one 
of  the  trainmen,  it  is  for  the  jury  to  de- 
termine whether  he  was  rightfully  where 
he  was  at  the  time  of  the  accident.  Chi- 
cago, etc.,  R.  Co.  V.  Rayburn,  153  111.  290, 
38  N.  E.  558,  affirming  53  111.  App.  277. 

71.  Return  to  seat  by  a  board  along 
side  car. — Where  a  passenger,  who  is 
selling  tickets  for  an  excursion,  is  in- 
instructed  by  the  conductor  to  sell  the 
rest  of  the  tickets  after  the  train  starts, 
and  does  so,  and,  in  attempting  to  return 
by  a  board  along  the  side  of  the  car,  the 
only  means  of  getting  to  the  seat  he  first 
took,  is  injured  by  striking  a  coal  bin, 
which  he  might  have  avoided  had  he 
looked  in  time,  his  negligence  is  for  the 
jury.  Dickinson  v.  Port  Huron,  etc.,  R. 
Co.,  53  Mich.  43,  18  N.  W.  553. 
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preparatory  to  getting  off  as  ordered  by  the  conductor;  '^  to  jump  from  the  plat- 
form of  the  car  while  alighting;  ^^  to  alight  from  a  moving  train^*  or  street  car; 
ahhough  the  passenger  stated  that  he  knew  it  was  dangerous  to  obey;''^  to  ^ass 
over  flat  cars  to  leave  a  mixed  train  where  the  brakeman  accompanied  the  pas- 
senger to  carry  her  packages ;  '^'^  to  walk  across  a  trestle  where  there  had  been  a 


72.  To   pass   into   baggage   car. — In   an 

action  against  a  railroad  company  for 
personal  injuries,  plaintiff's  evidence 
showed  that,  when  the  train  was  ap- 
proaching the  station  at  which  plaintiff 
desired  to  get  off,  the  conductor  told 
plaintiff  that  he  must  hurry  off,  as  the 
train  did  not  have  time  to  stop;  that  the 
train  was  running  three  or  four  miles  an 
hour;  and  that  plaintiff  received  certain 
injuries  in  attempting  to  pass  from  the 
car  in  which  he  was  sitting  to  the  bag- 
gage car  to  get  his  baggage,  preparatory 
to  getting  off,  as  ordered  by  the  con- 
ductor. Held  that,  as  the  facts  did  not 
disclose  negligence  per  se  in  plaintiff,  it 
was  a  question  for  the  jury  whether 
plaintiff  was  guilty  of  contributory  neg- 
ligence. And  whether  there  was  appar- 
ent danger  in  attempting  to  obey  the 
conductor  was  a  question  for  the  jury. 
Davis  V.  Louisville,  etc.,  R.  Co.,  09  Miss. 
136,    10    So.    450. 

73.  Jumping  from  platform  of  car. — 
Where  a  passenger  when  alighting  from 
a  car  was  told  by  the  conductor  to  jump, 
as  the  train  was  in  motion,  which  was 
not  a  fact,  as  the  passenger  could  have 
readily  ascertained,  and  he  jumped  and 
was  injured;  whether  he  was  guilty  of 
■contributory  negligence  was  for  the  jury. 
Staines  v.  Central  R.  Co.,  61  Atl.  385,  72 
N.  J.  L.  268. 

74.  Alighting  from  moving  train. — Tn 
an  action  by  a  passenger  for  personal  in- 
jury alleged  to  have  been  sustained  in 
getting  off  a  moving  train  under  the  di- 
rection of  the  trainmen,  the  question  of 
contributory  negligence  is  for  the  jury 
under  proper. instructions.  St.  Louis,  etc., 
R.  Co.  V.  Learaons,  82  Ark.  504,  102  S.  W. 
363.  See  ante,  "Alighting  from  Moving 
Conveyance,"    §    2915. 

In  an  action  for  injuries  to  plaintiff 
while  alighting  from  defendant's  passen- 
ger train,  the  declaration  showed  that 
upon  reaching  her  destination  the  train 
stopped  on  a  side  track,  and  she  started 
to  get  off  and  walk  to  the  depot,  when 
defendant's  porter  directed  her  to  remain 
in  her  seat  as  the  train  would  soon  pull 
up  and  stop  at  the  depot;  that  the  train 
finally  started,  and  the  porter  announced 
the  station  and  told  the  passengers  to  get 
off;  that  all  the  passengers  obeyed  the 
order  and  alighted  while  the  train  was 
slowly  moving,  but  plaintff,  being  the 
last  of  the  passengers,  was  thrown  to  the 
ground  by  a  sudden  start  of  the  train;  that 
the  train  did  not  in  fact  come  to  a  full 
stop  at  the  station.  Held,  that  it  was  er- 
ror to  sustain  a  demurrer  to  the  declara- 
tion;  the   question   of   contributory   negli- 


gence of  plaintiff  being  one  for  the  jury. 
King  V.  Yazoo,  etc.,  R.  Co.,  39  So.  810,  87 
Miss.  370. 

Rate  of  speed  of  train. — Whether  a 
person  who,  by  mistake  of  an  employee 
of  the  railroad  company,  has  taken  the 
wrong  train,  is  negligent  in  jumping  off 
on  the  conductor's  suggestion  while  the 
train  is  moving  out  of  the  yards  at  three 
or  three  and  one-half  miles  an  hour,  is 
for  the  jurv.  Jones  v.  Baltimore,  etc.,  R. 
Co.,  4  App.'  D.   C.  158. 

Where  a  railroad  fails  to  stop  its  train 
at  the  destination  of  a  passenger,  and 
while  it  is  passing  the  station  the  con- 
ductor directs  the  passenger  to  alight 
from  the  train  while  moving  about  four 
miles  an  hour,  the  question  of  whether 
the  passenger  is  guilty  of  contributory 
negligence  held  for  the  jury.  Walters  v. 
Missouri  Pac.  R.  Co.,  109  Pac.  173,  82 
Kan.  739,  28  L.  R.  A.,  N.  S.,  1058. 

Under  Iowa  statute. — While  under 
Code,  §  4811,  it  is  a  crime  for  one  not  em- 
ployed on  a  train,  etc.,  to  get  on  or  off 
a  moving  railroad  car  without  the  con- 
sent of  the  person  in  charge  thereof,  such 
act  is  not  conclusively  negligent  if  done 
with  the  consent  or  assistance  of  an  em- 
ployee authorized  to  act  with  reference 
to  the  transportation  of  the  passenger 
on  the  car.  Gannon  v.  Chicago,  etc.,  R. 
Co..  117  N.  W.  966,  141  Towa  37,  23  L.  R. 
A.,  N.  S.,  1061. 

75.  Where  plaintiff  left  a  tiain  while  it 
was  in  motion,  at  the  conductor's  direc- 
tion, his  statement  that  he  knew  it  was 
dangerous  to  obey  the  conductor  is  not 
conclusive  of  the  question,  as  it  was  for 
the  jury  to  say  whether  in  fact  it  was  ap- 
parent that  there  was  danger.  Davis  v. 
Louisville,  etc.,  R.  Co.,  69  Miss.  136,  10 
So.  450. 

76.  Passing  over  flat  car  accompanied 
by  brakeman. — In  an  action  against  a 
railroad  company  for  personal  injuries  it 
appeared  that  plaintiff,  a  lady  sixty  years 
old,  was  a  passenger  on  defendant's 
mixed  train ;  that  at  her  destination  de- 
fendant had  no  depot  or  platform;  that 
where  the  train  stopped  the  snow  was 
very  deep,  and  the  engine  cut  loose  from 
the  train,  and  left  it  standing;  that  most 
of  the  passengers  passed  over  four  flat 
cars,  and  walked  away;  that  a  brakeman 
beat  down  the  snow  by  the  passenger  car 
for  her  to  stand  until  an  engine  removed 
the  forward  cars;  that,  after  standing 
there  some  time,  she  objected  to  remain- 
ing longer;  that  the  brakeman  suggested 
that  if  she  could  pass  over  the  flat  cars 
she  could  leave  the  train,  and  told  her 
there    was  no    other  way    of    leaving  it; 
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washout  in  order  to  take  a  car  at  the  other  end;''^''  or  to  cross  a  parallel  track 
by  going  over  the  platform  of  one  of  the  cars  of  a  train  which  blocked  the  way,'^* 
was  guilty  of  contributory  negligence,  are  each  questions  for  the  jury  to  be  de- 
termined from  all  the  evidence  in  the  case  under  proper  instructions  from  the 
court. 

Fact  of  Consent  and  Scope  of  Authority  of  Trainmen. — The  question 
whether  the  consent  of  the  conductor  can  be  inferred  from  his  acts,  is  also  for  the 
jury.''^  And  where  the  general  management  of  a  train  is  vested  in  the  conductor, 
and  the  brakemen  are  under  his  authority,  and  there  is  a  conflict  in  the  evidence 
as  to  the  exact  powers  and  duties  of  the  brakeman,  it  is  proper  to  leave  to  the 
jury  the  question  whether  a  brakeman  had  authority  to  consent  to  a  passenger's 
leaving  the  train  while  in  motion.^" 

§  2919.  Acts  in  Emergencies. — Leaping  from  Train  or  Car. — Whether 
a  passenger  acted  with  ordinary  prudence  in  leaping  from  a  car  in  motion,  under 
apprehension  of  danger  which  did  not  exist,  under  circumstances  about  which 
reasonable  men  might  differ,  is  a  question  of  fact  for  the  jury.^i  In  other  words, 
whether  a  passenger  who  was  put  in  imminent  peril  acted  rashly  or  recklessly 
in  leaping  from  a  train,  or  whether  he  should  have  remained  upon  it,  or  have 
sought  to  leave  it  in  some  other  manner,  are  questions  for  the  jury.^^  jj-  ^^s 
been  so  held  where  a  collision  with  another  train  seemed  certain,^^  where  the 


that  he  carried  her  packages  and  as- 
fisted  her  to  alight;  and  that  in  getting 
down  from  the  car  her  clothes  caught  in 
the  coupling  pin,  causing  her  to  fall. 
Held,  that  the  question  of  her  contribu- 
tory negligence  was  properly  submitted 
to  the  jury.  Hartzig  v.  Lehigh  Valley  R. 
Co.,   134   Pa.   364,   26  Atl.   310. 

77.  Walking  across  trestle. — On  a 
street  car  coming  to  a  trestle  where 
there  was  a  washout,  the  conductor  s^id 
that  no  car  would  cross  that  night,  but 
that  the  passengers  could  walk  over  and 
take  a  car  at  the  other  end.  One  of 
them,  in  doing  so,  was  struck  by  a  car 
coming  from  the  other  end.  Held,  that 
whether  she  was  negligent  in  attempting 
to  cross  in  the  nighttime,  there  being  no 
walk  for  pedestrians,  was  a  question  for 
the  jury;  the  fact  that  she  could  not  see 
how  high  the  trestle  was,  that  it  was 
necessary  to  walk  across  to  avoid  delay, 
that  she  had  been  invited  by  the  con- 
ductor to  cross,  and  told  by  him  that  no 
car  would  cross  over  that  night,  and  that 
other  passengers  were  crossing,  being 
circumstances  which  would  tend  to  con- 
vince a  reasonably  careful  person  that 
she  might  cross  in  safety.  Bugge  v.  Se- 
attle Elect.  Co.,  103  Pac.  824,  54  Wash. 
483. 

78.  Crossing  train  on  parallel  track. — 
A  passenger  who,  after  alighting  from  a 
trolley  car  of  defendant,  found  one  of  its 
trains  blocking  the  way,  and  after  wait- 
ing a  while  for  it  to  move,  during  which 
time  several  passengers  from  such  car 
crossed  the  train  by  going-  over  the  plat- 
form of  one  of  its  cars,  was  injured  by 
the  train  starting  up  on  signal  from  the 
conductor  while  she  was  crossing  it,  can 
not  be  held  to  have  been  guilty  of  con- 
tributory negligence  as  matter  of  law; 
she   testifying   that    she    started    to    cross 


on  the  conductor  calling  to  her,  as  she 
stood  beside  the  train,  to  "Come  ahead!" 
as  this  authorized  a  finding  that  he  as- 
sured her  it  was  safe  to  attempt  to  cross, 
O'Brien  v.  Brooklyn  Heights  R.  Co.,  96 
N.    Y.    S.    S57.    109  App.    Div.    833. 

79.  Fact  of  consent  and  authority  of 
trainmen. — ^In  action  to  recover  damages 
for  injuries  received  in  jumping  from  de- 
fendant's train  while  in  motion,  there  was 
no  evidence  to  show  that  plaintiff  was  an. 
employee  or  an  officer  in  the  performance 
of  his  duty,  and  no  direct  evidence  to 
show  that  the  conductor  in  charge  had 
consented  thereto.  There  was  a  verdict 
for  plaintiff,  and  defendant  moved  for  a 
new  trial,  on  the  ground  that  the  evi- 
dence did  not  sustain  the  verdict.  Held 
that,  to  entitle  the  plaintiff  to  recover, 
one  of  these  facts  must  be  proved  (Acts 
16th  Gen.  Assem.  c.  148,  §  2),  and  the 
question  of  whether  or  not  consent  can 
be  inferred  from  the  acts  of  the  con- 
ductor, at  the  time,  is  one  of  fact  for  the 
jury  to  determine,  and  not  for  the  court; 
and  that  the  motion  should  have  been 
sustained.  Kaben  v.  Cential  Iowa  R.  Co., 
74   Iowa  732,   34  N.  W.   621. 

80.  Galloway  v.  Chicago,  etc.,  R.  Ca, 
87  Iowa  458,  54  N.  W.  447. 

81.  Leaping  from  train  or  car. — Man- 
non  V.  Camden  Interstate  R.  Co.,  49  S. 
E.  450,  56  W.  Va.  554. 

82.  Jumping  from  moving  train  or  car 
in  case  of  accident. — Georgia  R.,  etc.,  Co. 
V.   Gilleland,   133   Ga.   621,   66   S.   E.   944. 

83.  Collision. — Whether  a  passenger  on 
a  train,  who,  when  a  collision  with  an- 
other train  seemed  certain,  jumped  from 
the  car,  and,  falling  face  downward  on 
the  track,  where  danger  from  the  cars 
still  threatened  her,  rolled  from  the 
track,  and  in  doing  so  was  carried  down 
an   embankment,   was   guilty   of   contribti- 
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coaches  left  the  track,^-*  where  the  car  broke  loose  from  the  train  and  started 
back  down  the  grade,^"  where  an  explosion  occurred  in  the  controller  box  of  a 
street  car  and  flames  issued  therefrom,  the  injured  passenger  being  a  boy  of 
twelve,*"  and  in  numerous  other  cases. 

Team  of  Public  Carriage  Running  Away. — Where  a  passenger  in  a  car- 
riage is  placed  in  imminent  peril  by  the  running  away  of  the  horses,  and  the  driver 
calls  on  her  to  jump  out,  the  question  whether  she  is  guilty  of  contributory  neg- 
ligence in  so  doing  is  for  the  jury.*'' 

Car  Starting  While  Passenger  in  Act  of  Boarding. — Where  a  person 
boarding  a  car  grasped  the  bar  on  hand  rail  in  attempting  to  get  on  the  car  before 
it  was  put  in  motion,  and,  the  car  then  starting,  was  dragged  along  the  street  and 
injured,  it  is  a  question  of  fact  for  the  jury  whether  his  injuries  were  the  result 
of  his  want  of  care  in  not  releasing  his  grasp  in  time  to  prevent  being  so  dragged. 
Whether  he  exercised  the  care  reasonably  to  be  expected  of  an  ordinary  person 
at  the  time  is  to  be  determined  from  all  the  surrounding  circumstances,  among 
which  is  the  emergency  under  which  he  was  called  upon  to  act.** 

Riot  on  Car. — The  act  of  a  woman  passenger  in  jumping  from  a  car,  in 
which  an  outbreak  of  other  passengers  had  occurred,  before  the  train  had  come 
to  a  full  stop,  was  not  negligence  as  a  matter  of  law.*^ 

Insult  from  Unknown  Person. — Whether  an  insult  received  by  plaintiff 
from  an  unknown  person,  who  laid  hold  of  her  on  a  former  occasion  when 
driven  into  the  car  barn,  was  sufficient  to  justify  her  belief  that  she  was  avoid- 
ing an  actual  impending  danger,  and  to  justify  her  leaving  the  car  while  in  mo- 
tion and  being  driven  to  the  barn,  after  she  had  rung  the  bell,  at  which  the  driver 
looked  around  but  drove  on,  is  a  question  of  fact  for  the  jury.^o 

Explosion  Setting  Fire  to  Dress  of  Female  Passenger. — Where  an  ex- 
plosion occurred  beneath  the  floor  of  an  electric  car,  accompanied  by  an  out- 
burst of  flame,  which  set  fire  to  the  dress  of  a  female  passenger,  whether  she 
was  guilty  of  contributory  negligence  in  overestimating  the  danger,  and  injuring 
herself  by  suddenly  jumping  to  one  side,  was  a  question  for  the  jury,  though  the 
evidence  showed  that,  if  she  had  remained  in  her  seat,  she  would  have  suffered 
no  injury.oi 

tory    negligence,    is    a    question    for    the  R.   Co.  v.  Morris,  123   S.  W.  392,   92  Ark. 

jury.      Green    v.    Pacific    Lumber    Co.,    62  365. 

Pac.   747,    130   Cal.   435.  86.    Explosion   in    controller     box     of 

84.  Derailment.— The  coaches  of  a  street  car.— Where  plaintiff,  a  boy  twelve 
train  being  full,  plaintiff,  with  others,  years  of  age,  was  injured  by  jumping 
went  into  the  baggage  car.  The  coaches  from  a  moving  street  car  on  hearing  an 
left  the  track  at  a  certain  point  where  the  explosion  and  seeing  flames  issuing  from 
train  was  moving  slowly.  Plaintiff  the  controller  box  nearly  to  the  roof  of 
leaped  from  the  platform  of  one  of  the  the  car,  whether  he  was  guilty  of  con- 
coaches,  and  was  injured.  There  was  tributory  negligence  was  for  ihe  jury, 
evidence  that  he  had  been  scuffling  and  though  other  passengers  remained 
playing  while  in  the  baggage  car.  Held,  seated,  and  if  he  had  done  so*  he  would 
that  the  question  of  whether  such  scuf-  not  have  been  injured.  Paine  v.  Geneva, 
fling  contributed  to  the  injury  should  etc.,  Tract.  Co.,  101  N.  Y.  S.  304,  115 
have   been  submitted  to  the  jury,   and  an  App.  Div.  729. 

instruction    limiting   them    merely    to      a  87.     Team    of    pubbc    carnage    running 

consideration    of   plaintiff's     acts     at     the  away.— Budd   v.    United    Carriage    Co.,    25 

moment    of    the    accident    was    erroneous.  Ore.  314,  35  Pac.  660,  27  L.   R.  A.  279. 

Galena,  etc.,  R.  Co.  v.  Fay,  16  111.  558,  63  88.    Car  startmg  while  passenger  in  act 

Am.    Dec.   333.  °'    boarding. — Guenther    v.     Metropolitan 

85.  Car    breaking   loose    from    train.—       ^..^"v,.^^  ^PP'  ?*■  %  t^^"      t,     ^ 
Evidence,  in  an  actfon  by  a  passenger  for       ^.^^^^ ^^^tV.  ^:'i:T^^t-' 
injuries   sustained  m  jumping  from  a  car  _       ,       .  , 

which    had   broken   loose    from    the    train  90.     Insult    from      unknown      person.— 

and    had    started    back    down    the    grade,  Ashton   w.   Detroit   City   R.   Co.,   78   Mich, 

held    sufficient   to   warrant    submission    to  587,  44  N.  W.   141. 

the   jury   whether   plaintiff   left   the   train  91.  Explosion  setting  fire  to  dress  of  fe- 

on    account    of   the   peril   he   apprehended  male    passenger. — Steverman     v.      Boston 

from  a   threatened  wreck.     Prescott,   etc.,  Elev.  R.  Co.,  205  Mass.  508,  91  N.  E.  919. 
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Driving  Across  Country  Where  Train  Refused  to  Stop. — Where  a  train 
having  failed  to  stop  at  1 :45  a.  m.  on  plaintiff's  signal  to  take  him  on,  and  plain- 
tiff, whose  home  was  near  the  station,  drove  across  country  to  his  store,  reach- 
ing there  about  8:00  a.  m.  The  night  being  very  cold,  with  a  north  wind  and 
sleet,  and  his  only  object  in  making  the  night  trip  being  to  avoid  the  possible 
loss  of  a  few  dollars  by  failing  to  open  his  store  on  time  in  the  morning  the  facts 
are  insufficient  to  justify  submission  to  the  jury  of  whether  the  company's  re- 
fusal to  stop  the  train  was  the  proximate  cause  of  the  sickness  resulting  from 
the  explosure."- 

Going  on  Platform  to  Avoid  Imminent  Peril. — See  ante,  "Riding  on  Plat- 
form," §  2911. 

§  2920.  Question  of  Last  Clear  Chance. — Where  there  is  evidence  in 
an  action  for  injury  to  a  passenger  from  which  the  jury  might  find  that  the  con- 
ductor did  not  use  proper  care,  after  becoming  aware  of  the  peril  of  a  passenger, 
to  protect  him,  though  the  passenger  was  negligent  in  getting  in  the  position, 
the  question  of  the  negligence  of  the  conductor  should  be  submitted  to  the  jury.^^ 

§  2921,  Wanton  Conduct  Excusing  Contributory  Negligence. — In  an 

action  against  a  carrier  for*  injuries  to  a  passenger,  the  question  whether  or  not 
the  wanton  conduct  of  defendant's  servants  excused  contributory  negligence  is 
one  for  the  jury.^* 

§§  2922-2967.  Instructions— §§,  2922-2953.  General  Consideration 
■ — §  2922.  Duty  of  Court  Generally. — In  an  action  for  injury  to  a  passen- 
ger, it  is  always  the  duty  of  the  court,  where  the  issue  of  contributory  negli- 
gence is  raised  by  the  pleadings  and  evidence,  to  charge  the  law  applicable 
thereto,  and  a  failure  to  do  so  would  be  reversible  error,''^  but  where  the  facts 
of  the  case  do  not  raise  the  question,  the  court  is  not  required  to  submit  a  charge 
on  it.^*' 

§  2923.  Necessity  for  Requests. — In  an  action  for  injury  to  a  passenger 
the  rule  that  the  party  wishing  an  instruction  on  an  issue  in  the  case  must  ask 
it,  applies  to  instructions  on  the  question  of  contributory  negligence.  Thus,  an 
instruction  that  a  street-car  company  is  liable  for  an  injury  to  a  passenger 
through  its  failure  to  exercise  the  highest  degree  of  care,  if  the  passenger  is 
not  himself  negligent,  is  not  erroneous  because  it  fails  to  add  an  unrequested 

92.  Driving  across  country  where  train  1  Ga.  App.  189,  58  S.  E.  336;  Atlanta,  etc., 
refused  to  stop. — Judgment  (Tex.  Civ.  R.  Co.  v.  Gardner,  122  Ga.  82,  49  S.  E. 
App.),  93  S.  W.  1081,  reversed  in  Inter-  818;  Jackson  v.  Georgia  R.,  etc.,  Co.,  7 
national,  etc.,  R.  Co.  v.  Addison,  97  S.  W.  Ga.  App.  644,  67  S.  E.  898.  See  post, 
1037,  100  Tex.  241,  8  E.  R.  A.,  N.  S.,  880.  "Conformity    to    Pleadings    and    Issues," 

93.  Question    of   last    clear     chance.—  §§   3927-2934. 

Rodgers  v.  Ciioctaw,  etc.,  R.  Co.,  76  Ark.  9^.     Plamtiff    was    a    passenger    on    de- 

520,  89  S.  W.  468,  1  E.  R.  A.,  N.  S..  1145,  fendant's  train,  and  was  sleeping  in  a 
113    Am.    St     Rep     102  car,   and  just  before  reaching  his   station. 

Where    in    an    action    for    injuries   to    a  *•?•=    'ir?"!*"'"    ^°^^    *"'""•'     ^""u-      T*'-^''^ 

passenger    attempting    to    board    a    train,  '.'"^   ^^l\  P^^-l  ^^\'"«   "<==^""S  ^is   destma- 

Ihe    evidence   showed   that   the   conducto^  t'.°f-     Plamtiff   got  up,   and   stood   m   the 

saw    the    passenger    attempting    to    board  ^'"^^   ^'f^*  °/  ^'^t^       J'°^  -^   smokmg 

the  train  and  saw  a  trunk  placed  by  the  compartment    while    the    train    was    still 

trainmen    near    the    track,    and    that    the  'T'°^'"S  at  its  usual  speed.     While  plam- 

conductor    could    have    stopped    the    train  T    •  "^f  thus  standing,  the  tram  struck  a 

in  time  to  prevent  injury  to  the  passenger  ^'""'^^  ^^''   by  negligence   of  defendants 

by  coming  in  contact  with  the  trunk,  the  ^""^fnts,   and   threw   plaintiff,  against   the 

court    properly    submitted    the     issue      of  f^°^fS   compartment    and   injured   him. 

last    clear   chance.      Roberts    v.     Atlantic,  ^"^^    {'^'^^^  -^^^  ^^^  ^^^"^    '^"^en   partly 

etc.,  R.  Co.,  155  N.  C.  79,  70  S.  E.  1080.  ,^"'°  ■^^''   "'^;'?   *'"f '^  ."P^  ?  .^t^rm      Held, 

„'     ,„      '               ,                   .                  .,  that  m  an  action  for  the  injury  the  court 

94.  Wanton  conduct  excusing  contribu-  „,as  not  required  to  submit  a  charge  on 
tory  neghgence.— Birmingham  R.,  etc.,  the  question  of  contributory  negligence, 
Co.  V  Jung,  161  Ala.  461,  49  So.  434,  18  since  the  facts  do  not  raise  that  ques- 
Am.  &  Eng.  Ann.  Cas.  557.  tion.     Gulf,  etc.,  R.  Co.  v.  Bell,  57  S.  W. 

95.  Seaboard,  etc..  Railway  v.   Bostock,  939,  93  Tex.   632. 
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charge  that  only  ordinary  care  is  required  on  the  part  of  the  passenger  to  ex- 
onerate him  from  contributory  neghgence.*''' 

§  2924.  Correct  Declaration  of  Law. — In  an  action  for  injuries  to  a 
passenger,  an  instruction  as  to  contributory  negligence  must  correctly  declare 
the  law  or  it  is  error  to  give  it ;  ^^  whilst  in  all  cases  and  as  a  general  proposi- 
tion a  requested  instruction  might  not  be  good,  probably  would  not  be  good, 
yet  where  under  the  facts  of  the  case  at  bar  it  is  good  it  is  error  to  refuse  it.^** 

§  2925.  Terminology — Technical  Language. — In  an  action  against  a 
carrier  for  injuries  to  a  passenger,  the  court  does  not  err  in  its  general  charge 
in  eschewing  the  technical  expressions  as  to  contributory  negligence,  where  the 
charge  correctly  lays  down  the  rule  in  language  intelligible  to  the  jury.i  Thus, 
omitting  the  word  "proximately"  ^  or  using  the  word  "directly"  instead  of 
"thereof"  ^  is  not  error.  So  also  the  use  of  word  'Manger"  instead  of  "apparent 
danger"  is  not  error.* 

Use  of  Words  "Clear  Chance"  to  Avoid  Injury. — In  a  passenger's  suit 
against  a  railroad  company  to  recover  damages  for  personal  injuries  it  is  not 
error  to  charge  that  if  the  jury  found  from  the  evidence  that  the  plaintiff  had  a 
"clear  chance"  to  avoid  the  consequences  of  the  defendant's  negligence,  there 
could  be  no  recovery.  The  words  "clear  chance"  are  of  ordinary  significance 
and  easily  understood  by  the  jury,  and  it  was  not  necessary  for  the  court  to 
define  their  meaning.  If  the  plaintiff  had  a  "clear  chance"  to  avoid  the  conse- 
quences of  the  defendant's  negligence,  it  follows  that  he  could  have  avoided 
such  negligence  by  the  exercise  of  ordinary  care.  Nor  is  this  instruction  im- 
proper because  it  is  equivalent  to  telling  the  jury  what  is  or  is  not  negligence.® 

§  2926.  Clearness  and  Definiteness.^ — See  post,  "Degree  of  Care  Re- 
quired of  Passenger,"  §  2936. 

§§  2927-2934.  Conformity  to  Pleadings  land  Issues— §  2927.  In 
General. — In  an  action  for  injuries  to  a  passenger  in  which  the  defense  of 
contributory  negligence  is  interposed,  the  instructions  must  conform  to  the  plead- 
ings and  issues  in  the  case;  the  court  in  its  charge  should  set  before  the  jury 
the  issues  which  had  been  presented  at  the  trial,®     and  not  inject  new  issues, 

^'''-    Conner  i".   Citizens'   St.   R.   Co.,  45  railroad   company   for   injuries    to   a   pas- 

N.    E.    662,    146    Ind.    430._  senger    alighting    on    the    wrong    side    of 

98.  Correct  declaration  of  law.—  the  train,  that  if  the  passenger  was  un- 
Dowd  V.  Metropolitan  St.  R.  Co.,  232  dgr  the  influence  of  liquor  and  that  was 
Mo.  58,  120  S.  W.  772.  the  cause  of  his  failure  to  get  off  on  the 

Leaping  from  car  to  avoid  derailment.  right  side,  and  he  thereby  "directly  con- 

— See     ante.      Acts     m    Emergencies,      §  tributed"  to   his   injury,  he  was  guilty  of 

^^i^-     -,  ,_  ,  ,.  _      „     ^  contributory   negligence    and     could      not 

99.  Joyce  v.  Metropolitan  St.  R.  Co.,  recover,  even  if  the  carrier  was  guilty  of 
219  Mo.  344,  118  S.  W.  21.  negligence,    was    not    prejudicial    to    the 

1     Terminology— Technical   language.—  carrier   because    of   the   use   of   the   word 

I.  &  G.  N.  R.  Co.  V.  Ormond,  64  Tex.  485.  "directly,"   instead   of   the    word      "proxi- 

2.  Proximately .^In  an  action  to  re-  mately."  Ruffin  v.  Atlantic,  etc.,  R.  Co., 
cover    for    injuries    received    in    alighting  55  3.  E.  86,  142  N.  C.  120. 

from  a   train,   where   it  was   claimed  that  ,.      tt          r           j   <<j          _it    •     ^     j        r 

plaintiff  heedlessly  jumped  from  the  train  ..  *•    H!f,  °LZtl^'     ^^^er"     instead     of 

while  it  was  in  motion,  an  instruction  that  apparent  danger   -See    ante,      Acts     m 

she    could   not   recover   if   her   negligence  Emergencies,     §  2919. 

contributed   to   the   accident   is   not   erro-  .    5-    Use  of  words   'clear  chance"  to  an 

neous    for    omitting     the      word      "proxi-  injury.— Seaboard,    etc..    Railway    v.    Bos- 

mately,"    as   in    such   case   any   negligence  tock,   1    Ga.   App.   189,   58    S.    E.   136;   At- 

which    contributed    to   the    accident    must  lanta,  etc.,  R.  Co.  v.  Gardner,  132  Ga.  82, 

have   contributed   proximately.      Craven  i;.  49  S.  E.  818;  Jackson  v.  Georgia  R.,  etc.. 

Central  Pac.   R.   Co..  72  Cal.  345,  13   Pac.  Co.,   7   Ga.   App.   644,   67   S.  E.   898. 

878.  6.    Conformity  to  pleadings  and  issues. 

3.  "Directly"  instead  of  "proximately."  — Cody  v.  Duluth  St.  R.  Co.,  94  Minn.  74, 
— An  instruction,   in   an   action   against   a  102  N.  W.  201,  397. 
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not  presented  by  the  pleadings  and  not  litigated  into  the  caseJ  The  effect  of  an 
instruction  in  this  respect  is  determined  by  considering  it  as  a  whole.*  Where 
the  pleadings  do  not  put  in  issue  the  question  of  contributory  negligence,^  it  is 
error  to  instruct  the  jury  to  consider  whether  or  not  a  person  in  the  exercise 
of  ordinary  care  would,  under  the  same  circumstances,  have  acted  as  the  in- 
jured passenger  did. 


7.  Cody  V.  Duhith  St.  R.  Co.,  94  Minn. 
74,   103  'N.   W.   201,   397. 

Where  plaintiff  alleged  that,  while 
alighting  from  defendant's  train  at  a  sta- 
tion, he  was  violently  thrown  down  and 
injured  by  defendant's  negligence  in  start- 
ing the  train  suddenly,  and  defendant  al- 
leged that  plaintiff's  injuries  were  due  to 
his  negligence  in  jumping  from  a  mov- 
ing train,  the  only  issue  raised  was  as  to 
which  party  was  negligent;  rendering  an 
instruction  as  to  proximate  cause  erro- 
neous, as  misleading.  Gulf,  etc.,  R.  Co. 
V.  Rowland,  38   S.  W.  756,  90  Tex.  365. 

Where  the  petition  of  plaintiff,  in  an 
action  against  a  street  railroad  for  per- 
sonal injuries,  alleged  as  defendant's 
only  negligence  the  sudden  starting  up 
of  the  car,  after  it  had  stopped  and  while 
plaintiff  v/as  alighting,  an  instruction  on 
contributory  negligence  that,  if  the  plain- 
tiff attempted  to  alight  from  defendant's 
car  while  it  was  in  motion  and  running 
at  such  a  rate  ''of  speed  that  a  reason- 
ably prudent  person  in  the  exercise  of 
ordinary  care  ought  not  to  have  at- 
tempted to  alight,  he  could  not  recover, 
is  erroneous,  since  it  inferentially  per- 
mits plaintiff  to  recover  on  a  ground  not 
averred  by  the  petition.  Central  Ken- 
tucky Tract.  Co.  V.  Combs,  136  S.  W. 
1045,   143   Ky.   539. 

8.  Instructions  must  be  considered  as  a 
whole. — Although  a  portion  of  an  instruc- 
tion when  considered  by  itself  would 
seem  to  inject  into  the  case  a  question 
not  litigated,  yet,  if  when  considered 
with  the  entire  charge,  and  especially 
with  that  portion  directed  to  contribu- 
tory negligence,  it  is  not  necessarily  mis- 
leading, and  is  not  fairly  open  to  that  ob- 
jection; it  does  not  require  a  reversal. 
If  the  charge  is  otherwise  clear  and  dis- 
tinct on  the  issues  submitted  at  the  trial, 
language  susceptible  of  a  construction  in 
conflict  therewith,  requires  counsel  to 
call  the  attention  of  the  court  thereto  if 
it  is  deemed  to  be  misleading.  Cody  v. 
Duluth  St.  R.  Co.,  94  Minn.  74,  103  N.  W. 
301,    397. 

A  complaint  charged  negligence  in  that 
the  car,  having  stopped  to  permit  plain- 
tiff to  alight,  was  suddenly  started,  and 
plaintiff  was  thrown  to  the  ground.  De- 
fendant attempted  to  show  that  plaintiff 
was  guilty  of  contributory  negligence  in 
alighting  before  the  car  had  come  to  a 
stop.  'The  court,  in  its  charge,  defined 
the  general  duties  of  defendant  as  a 
common  carrier,  defined  contributory 
negligence,  and  then  stated  that  there 
were   two   controlling  issues  in   the   case: 


First,  was  defendant  negligent  and  were 
the  injuries  proximately  caused  by  such 
negligence?  Second,  was  plaintiff  negli- 
gent, and  did  her  negligence  proximately 
cause  or  contribute  to  her  injury?  After 
charging  on  the  first  phase  of  the  case, 
the  court  stated  that  with  reference  to 
plaintiff's  negligence  the  j'-.ry  should  con- 
sider where  the  car  was  when  plaintiff 
arose  from  her  seat,  whether  it  was  mov- 
ing, and,  if  so,  at  what  speed,  and  then 
continued  that,  if  plaintiff  got  off  the 
moving  car,  the  question  whether  or  not 
a  person  of  ordinary  care  would  have 
jumped  off  the  steps  of  the  car  under 
the  same  circumstances  under  which 
plaintiff  was  placed  was  a  question  of 
fact  for  the  jury.  Held,  that  the  con- 
cluding clause  of  the  charge  did  not,  when 
considered  with  the  entire  charge,  and 
especially  with  that  portion  directed  to 
contributory  negligence,  inject  a  ques- 
tion not  litigated  into  the  case,  and  was 
not  necessarily  misleading.  Judgment, 
102  N.  W.  301,  reversed  in  Cody  v.  Duluth 
St.   R.   Co.,  103   N.  W.  397,  94   Minn.  74. 

9.  Defense  of  contributory  negligence 
not  in  issue. — A  complaint  alle^jfed  negli- 
gence of  defendant  street  car  company 
in  starting  its  car  while  standing  still, 
throwing  plaintiff,  a  passenger,  to  the 
ground.  Defendant  claimed  that  the  pas- 
senger jumped  from  a  rapidly  moving  car 
at  a  considerable  distance  from  the  place 
of  the  alleged  injury.  Held  error  to  in- 
struct that,  if  plaintiff  jumped  off  the  car 
while  in  motion,  the  jury  should  consider 
whether  a  person  in  the  exercise  of  or- 
dinary care  under  the  same  circumstances 
would  have  jumped  off;  such  issue  not 
having  been  tendered  by  the  pleadings 
or  litigated.  Cody  v.  Duluth  St.  R.  Co., 
94  Minn.  74,  103  N.  W.  301,  judgment  re- 
versed  in    102    N.    W.    397. 

In  an  action  for  injuries  sustained  by 
a  passenger,  it  was  error  to  instruct  the 
jury  to  find  for  defendant  if  they  be- 
lieved from  the  evidence  that  plaintiff  at- 
tempted to  alight  from  defendant's  car 
while  it  was  in  motion;  there  being  no 
allegation  of  that  fact,  and  no  plea  of 
contributory  negligence.  Brown  v.  Louis- 
ville R.  Co.,  53  S.  W.  1041,  SI  Ky.  L.  Rep. 
995. 

Where  no  question  of  contributory  neg- 
ligience  arises. — Where  a  passenger  is  in 
his  proper  place  on  the  car,  and  makes 
no  exposure  of  his  person  to  danger,  there 
can  be  no  question  of  contributory  neg- 
ligence, and  instructions  relative  thereto 
need  not  be  given.  Louisville,  etc.,  R.  Co. 
V.  Snyder,  117  Ind.  435,  20  N.  E.  284,  10 
Am.    St.    Rep.   60,   3    L.    R.   A.   434. 
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Ignoring  Question  of  Contributory  Negligence. — In  an  action  for  injuries 
to  a  passenger  when  an  issue  of  contributory  negligence  is  raised  by  the  plead- 
ings which  the  evidence  tends  to  support,  the  court  should  charge  the  jury  with 
respect  thereto/''  and  it  is  proper  to  refuse  a  charge  which  ignores  that  ques- 
tion.^^  In  such  case  a  charge  as  contributory  negligence  can  not  be  prejudi- 
cial.^^ 

Failure  to  Eecognize  Plaintiff  as  Passenger. — Where  the  real  issue  is 
as  to  plaintiff's  mere  contributory  negligence  in  attempting  to  board  defendant's 
car,  instructions  are  not  objectionable  because  they  do  or  do  not  recognize  him 
as  a  passenger.13 

§  2928.  Must  Be  Germane  to  Issue. — In  an  action  for  injury  to  a  pas- 
senger, an  instruction  on  the  defense  of  contributory  negligence  must  be  ger- 
mane to  the    issue.i*    not  a  mere    abstract  statement  of    law  ^°  and  not    too 


10.  Ignoring  question  of  contributory 
negligence. — In  an  action  by  a  passenger 
against  a  railroad  company  to  recover 
damages  for  injuries  sustained  while  leav- 
ing a  car,  defendant  alleged  plaintiff's 
want  of  care  "while  attempting  to  alight 
from  said  train."  The  evidence  for  plain- 
tiff was  that  the  accident  was  due  to  the 
insufficiency  of  a  bench  at  the  foot  of 
the  car  step,  the  manner  in  which  it  was 
placed,  and  the  absence  of  the  brakeman 
to  assist  her  in  alighting.  She  had  de- 
layed going  out  because  of  her  bundles; 
and  the  brakeman,  supposing  that  all 
the  passengers  had  alighted,  was  attend- 
ing to  other  matters.  She  testified  that 
the  "bench  was  slippery  and  narrow,  and 
too  far  away;"  that  it  was  too  long  a 
step  for  her  to  take;  and  that  she 
stepped  upon  it  and  fell,  "seeing  it  all 
the  time,  and  knowing  where  it  was,  and 
how  far  off  it  was."  The  train  had  ar- 
rived at  the  end  of  the  route,  and  there 
was  no  need  for  haste.  Held,  that  it 
was  error  to  instruct  the  jury  to  find 
that  plaintiff  was  not  guilty  of  any  want 
of  ordinary  care  "if  she  left  the  car  with 
reasonable  diligence,"  because  "no  other 
want  of  care"  was  imputed  to  her  "either 
in  the  pleadings  or  in  the  evidence,"  as 
taking  from  the  jury  any  negligence  of 
plaintiff  in  alighting.  McDermott  v. 
Chicago,  etc.,  R.  Co.,  82  Wis.  246,  52  N. 
W.    85. 

Where  plaintiff  alleged  that  the  injury 
was  caused  by  the  negligence  of  defend- 
ant, and  defendant  denied  this,  and  al- 
leged contributory  negligence  on  the 
part  of  plaintiff,  it  is  error  for  the  court 
in  instructing  the  jury  not  to  present  the 
effect  of  contributory  negligence  as  well 
as  the  carelessness  of  defendant.  Will- 
mott  V.  Corrigan  Consol.  St.  R.  Co.,  106 
Mo.   535,  17   S.   W.   490. 

11.  In  an  action  for  personal  injuries, 
where  there  is  some,  evidence  of  con- 
tributory negligence,  it  is  proper  to  re- 
fuse to  charge  that  if  plaintiff  was  in- 
jured while  a  passenger  on  defendant's 
railroad,  caused  by  the  negligence  and 
want  of  care  of  defendant's  employees 
having  control  of  the  cars,  defendant 
would  be  liable  though  the  jury  may  be 


satisfied  that  the  negligence  was  not 
gross,  but  slight,  in  its  character,  as  the 
charge  ignores  the  question  of  plaintiff's 
negligence.  Thompson  v.  Duncan,  76 
Ala.    334. 

In  an  action  for  personal  injuries, 
where  there  is  some  evidence  of  contribu- 
tory negligence,  it  is  proper  to  refuse  to 
charge  that  if  plaintiff  was  a  passenger 
on  defendant's  railroad  car,  and  was  in- 
jured by  an  accident  occurring  while 
such  passenger,  and  if  such  accident 
could  have  been  avoided  by  the  use  of 
very  great  care  and  diligence  by  those 
in  charge  of  the  movement  of  the  car, 
then  defendant  would  be  liable,  as  the 
charge  ignores  the  question  of  contribu- 
tory negligence.  Thompson  v.  Duncan, 
76   Ala.    334. 

12.  Where  the  evidence  showed  that 
plaintiff  with  a  market  basket  in  her 
hand  boarded  a  street  car,  and  that  while 
she  was  going  in  the  door  of  the  car,  or 
immediately  after  she  stepped  inside,  the 
car  started  with  a  violent  jerk,  causing  her 
to  be  thrown  against  a  seat,  injuring  her, 
a  charge  on  contributory  negligence  was 
not  prejudicial.  Howard  v.  Louisville  R. 
Co.,  105  S.  W.  932,  32  Ky.  L.  Rep.  309. 

13.  Failurfi  to  recognize  plaintiff  as 
passenger. — Schaefer  v.  St.  Louis,  etc.,  R. 
Co.,    128    Mo.    64,    30    S.   W.    331. 

14.  Must  be  germane  to  issue.^Thus 
where  in  an  action  against  a  street  rail- 
way company,  the  only  negligence  com- 
plained of  was  the  violent  starting  of  the 
car  without  warning  while  plaintiff  was 
on  the  running  board,  getting  off,  a  re- 
quested instruction  that  the  plaintiff  as- 
sumed all  the  risk  of  stepping  or  walk- 
ing over  the  street  in  the  condition  it  was 
then  in  was  properly  refused  as  not 
germane.  Indianapolis  St.  R.  Co.  i'. 
Whitaker,  66  X.   E.  433,  1«0  Ind.  125. 

15.  In  an  action  against  a  carrier  for 
injuries  to  a  passenger  where  the  issue 
necessarily  involved  the  relation  and  at- 
titude of  the  parties,  and  there  was  evi- 
dence tending  to  show  that  plaintiff  had 
insisted  on  getting  off  the  train  where 
she  did,  an  instruction  that,  jvhile  it  is 
the  duty  of  railroad  companies  to  use  a 
high    degree    of    care,    they    are    not    in- 
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broad.16 

§  2929.  Applicability  to  Evidence. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  an  instruction  on  contributory  negligence  as  a  defense 
must  be  applicable  to  the  evidence. ^'^  If  there  is  no  evidence  to  support  the 
instruction  it  should  be  refused  and  the  charge  confined  to  the  acts  of  negligence 
presented  ^^  but  such  error  may  be  harmless. ^^  For  instance,  a  charge  based 
upon  the  legal  effect  of  excitement — as  tending  to  excuse  what  might  otherwise 
be  considered  a  rash  act — ^^  or  upon  the  last  clear  chance  doctrine,^  "^  should  be 


surers  of  the  safety  of  passengers,  but 
that  passengers  must  themselves  use  rea- 
sonable care,  cotild  not  be  said  to  be 
irrelevant.  Conwill  v.  Gulf,  etc.,  R.  Co., 
So  Tex.   96,   19   S.  W.   1017. 

16.  Charge  too  broad. — A  person  at- 
tempting to  board  a  front  platform  of  a 
moving  car  from  a  station  platform 
which  sloped  upv\'ard  from  nine  inches 
high  at  one  end  to  four  feet  at  the  other, 
and  was  caught  between  the  train  and 
the  high  part  of  the  platform,  and 
crushed,  was  not  under  a  sudden  emer- 
gency in  making  the  attempt,  if  he  was 
not  invited  by  the  conductor;  and  hence 
a  charge  that  if  he  was  not  acting  under 
a  sudden  emergency,  and  was  not  invited, 
he  was  negligent,  was  erroneous  as  being 
too  broad.  Hunter  v.  Cooperstown,  etc., 
R.  Co.  (N.  Y.),  24  Wkly.  Dig.  21. 

17.  Applicability  to  evidence. — Coving- 
ton V.  Western,  etc.,  R.  Co.,  81  Ga.  273, 
e  S.  E.  593. 

18.  In  an  action  for  injuries  by  falling 
from  a  platform  while  boarding  a  rail- 
way car,  the  evidence  showed  no  negli- 
gence on  plaintiff's  part  until  he  had 
purchased  tickets,  he  then  remaining  in 
the  waiting  room  after  being  notified  to 
get  on  board.  Held,  that  the  charge 
was  properly  confined  to  acts  of  negli- 
ffence  thus  presented.  Gulf,  etc.,  R.  Co. 
V.  Fox  (Tex.),  6  S.  W.  569. 

19.  Harmless  error,  no  evidence  of 
contributory  negligence. — Where,  in  an 
action  against  a  street  car  company  for 
personal  injuries,  the  evidence  showed 
that  the  car  steps  were  defective,  and 
the  driver  grossly  negligent  in  starting 
the  car  before  plaintiff  had  alighted,  an 
instruction  that  the  company,  if  guilty 
of  gross  negligence,  was  liable,  even 
though  plaintiff  herself  was  negligent, 
could  work  no  injury  to  defendant, 
where  there  was  no  evidence  of  plaintiff's 
negligence.  Wilson  v.  Fourteenth  St.  R. 
Co.',  90  Cal.  319,  27  Pac.  210. 

20.  Acts  in  emergencies — Excitement. — 
A  charge  that  excitement,  under  circum- 
stances such  as  naturally  produce  it,  in 
a  prudent  person,  may  be  taken  into  ac- 
count, even  where  the  person  is  not 
menaced  with  bodily  harm,  is  properly 
refused,  if  there  is  no  testimony  that 
plaintiff  was  excited  when  he  jumped  off. 
Covington  v.  Western,  etc.,  R.  Co.,  81 
Ga.    273,    6    S.    E.    593. 

In    an    action    by    a    passenger    for    in- 


juries caused  by  jumping  from  the  train 
of  the  defendant  where  there  is  no  evi- 
dence that  the  passenger  was  placed  in 
an  emergency  which  called  upon  him  to 
decide  instantly,  without  time  for  de- 
liberation, whether  or  not  it  would  be 
safe  for  him  to  jump  frofn  the  train  and 
no  proof  of  any  negligence  on  the  part 
of  the  company  giving  rise  to  circum- 
stances calculated  to  excite  him  or 
throw  him  off  his  guard,  except  that  he 
had  been  carried  past  his  station,  it  is 
error  to  give  a  charge  based  upon  the 
theory  that  he  was  called  upon  to  act  in 
a  sudden  emergency  tending  to  produce 
excitement  or  perturbation,  and  this  is 
true  even  though  he  was  induced  to 
jump  from  the  train  by  the  advice  or  di- 
rection of  the  conductor.  East,  etc.,  R. 
Co.  V.  Waldrop,  114  Ga.  289,  40  S.  E. 
268. 

31.  Last  clear  chance. — An  instruction 
that,  though  plaintiff  was  negligent  in  at- 
tempting to  board  the  moving  train, 
still,  if  those  in  charge  thereof  could,  by 
using  ordinary  care  after  discovering 
him,  have  prevented  the  injury,  the  ver- 
dict should  be  for  plaintiff,  while  correct 
in  the  abstract,  is  properly  refused,  where 
there  is  no  evidence  that  the  train  could 
have  been  stopped,  after  plaintiff  ,  was 
seen  getting  on,  so  as  to  have  prevented 
the  accident.  Fulks  v.  St.  Louis,  etc.,  R. 
Co.,   Ill   Mo.  335,   19   S.  W.   818. 

Plaintiff  was  handing  a  cooling  board, 
which  was  thirty-seven  inches  long  and 
twenty-seven  inches  wide,  over  the  gate 
of  a  south  bound  electric  car,  when  a 
north  bound  car  slowly  approached.  The 
motorman  of  the  approaching  car  told 
plaintiff  to  look  out,  and  he  replied,  "All 
right,"  and  stepped  on  the  step  of  the 
standing  car,  but  got  down,  and  started 
alongside  of  it  to  the  rear,  when  the  mo- 
torman on  the  standing  car  told  him  to 
go  around  in  front.  Plaintiff'  was  caught 
between  the  two  cars,  and  his  ribs  frac- 
tured. Held,  that  it  was  error  to  modify 
an  instruction  that  plaintiff  could  not  re- 
cover if  the  jury  should  find  him  guilt}'- 
of  contributory  negligence  by  inserting, 
"Unless  the  defendant's  motorman  could 
have  avoided  the  accident  by  the  exercise 
of  due  care  after  he  saw,  or  ought  to 
have  seen,  plaintiff's  peril,"  since  the  in- 
struction, as  modified,  was  not  warranted 
by  the  evidence.  Baltimore  Consol.  R. 
Co.  V.  Armstrong,  48  Atl.  1047,  92  Md. 
554,    54   L.    R.   A.    434. 
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refused  as  unwarranted  by  the  evidence;  where  there  is  no  evidence  that  the 
passenger  was  excited  at  the  time  or  that  the  accident  could  have  been  avoided 
by  the  exercise  of  due  care  after  the  servant  of  the  carrier  saw  or  ought  to 
have  seen  the  peril  of  the  passenger.  Other  instances  of  the  application  of  the 
rule  are  given  in  the  footnotes. ^^ 

§  2930.  Assuming  Pacts  or  Matters  in  Issue. — In  an  action  for  injuries 
to  a  passenger,  requests  for  instructions  which  assume  as  a  fact  a  matter  in 
issue,  are  bad  and  should  be  refused.  On  the  other  hand  a  request  which  does 
not  assume  any  issuable  fact  and  is  germane  to  the  issue  should  be  allowed  and 
its  refusal  is  error. ^^  Thus,  a  charge  is  erroneous  which  assumes  a  circum- 
stance, the  negligence  of  which  is  a  question  for  the  jury,  to  be  negligence  per 
se,2*  which  assumes  that  the  railroad  company  was  guilty  of  negligence  in  mov- 
ing the  train  forward  without  warning  before  reaching  the  station,^^  or  which 


22.  Denial  of  fact  of  injury. — Where 
plaintiff  sued  for  injuries  caused  by  be- 
ing shoved  from  a  train,  and  the  defend- 
ant railroad  company  denied  that  she 
was  so  treated,  or  even  fell  when  being 
assisted  from  the  train,  an  instruction  on 
contributory  negligence  was  properly  re- 
fused as  inapplicable  to  the  evidence. 
Cincinnati,  etc.,  R.  Co.  v.  Halcomb,  78 
S.   W.   205,  25   Ky.   L.   Rep.   1444. 

Alighting     from     moving     train And 

where,  in  an  action  for  injuries  to  a  pas- 
senger, the  evidence  showed  that  while 
the  train  was  in  motion  he  left  his  seat 
and  went  on  the  platform  to  alight  on 
the  train  coming  to  a  stop,  and  that  in 
consequence  of  the  jerking  of  the  train 
he  was  thrown  from  the  platform,  the 
refusal  to  charge  that  he  was  guilty  of 
contributory  negligence  in  getting  off  a 
moving  train  was  proper.  Forbes  v.  Chi- 
cago, etc.,  R.  Co.,  113  N.  W.  '477,  135 
Iowa  679. 

Where,  in  an  action  for  injuries  to  a 
passenger,  the  evidence  showed  that 
while  the  train  was  in  motion  he  left  his 
seat  and  went  on  the  platform  to  alight 
on  the  train  coming  to  a  stop,  and  that 
by  the  jerking  of  the  train  he  was 
thrown  from  the  platform,  an  instruction 
that  if  he  attempted  to  alight  while  the 
train  was,  to  his  knowledge,  in  motion, 
he  could  not  recover,  was  not  erroneous 
as  limiting  contributory  negligence  to 
the  act  of  stepping  off  the  train  in  mo- 
tion, under  Code,  §  4811,  prohibiting  pas- 
sengers from  getting  off  a  train  while 
in  motion.  Forbes  v.  Chicago,  etc.,  R. 
Co.,   113   N.   W.   477,   135    Iowa   679. 

Knowledge  that  footstool  not  adjusted 
for  alighting. — ^In  an  action  against  a 
railroad  company  for  personal  injuries  re- 
sulting from  stepping  from  a  passenger 
coach  onto  a  defective  footstool,  an  in- 
struction which  pretermits  plaintiff's  dis- 
covery or  knowledge  of  the  way  the 
stool  was  adjusted  in  time  to  stop  was 
properly  refused,  where  there  was  evi- 
dence that  she  had  no  such  knowledge. 
Atlanta,  etc..  Railway  v.  Wheeler,  154 
Ala.  530,  46  So.  263'. 

23.  Assuming  facts  or  matters  in  issue. 
— In   an   action   for   the    death   of   a  pas- 


senger while  riding  on  a  caboose  car  in 
defendant's  train,  the  court  refused  in- 
structions requested  by  defendant  that  it 
was  negligence  per  se  for  a  passenger 
to  ride  on  top  of  a  caboose  car,  except 
in  an  emergency  requiring  it,  where  there 
was  a  regular  passenger  car  provided,  and 
if  a  passenger  goes  into  a  passenger 
coach  and  afterward  leaves  such  car  and 
goes  on  the  top  of  a  cabooce  car,  a  place 
of  obvious  danger,  and  not  intended  for 
passengers,  and  is  injured  by  reason  of 
his  being  on  such  car,  and  if  his  riding 
on  top  of  the  caboose  car  caused  or  con- 
tributed to  his  injury  as  a  proximate 
cause,  and  his  injury  would  not  have  oc- 
curred had  he  been  in  the  car  provided 
for  passengers,  he  is  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  and 
can  not  recover.  Held,  that  the  requested 
instructions  did  not  assume  any  issuable 
fact  and  left  to  the  jury  whether  dece- 
dent's going  on  top  of  the  caboose  con- 
tributed proximately  to  his  death,  and 
their  refusal  was  error.  McLean  v.  At- 
lantic, etc.,  R.  Co.,  61  S.  E.  900,  1071,  81 
S.  C.  100,  18  L.  R.  A.,  N.  S.,  763. 

24.  Charge  assuming  circumstances  to 
be  negligence  per  se. — In  an  action  for 
personal  injuries  caused  by  alighting 
from  a  train  in  motion,  at  the  direction 
of  the  conductor,  a  refusal  to  instruct  the 
jury  to  find  for  the  defendant  if  they  be- 
lieved, from  the  evidence,  that,  after  the 
train  had  stopped  at  the  station  for  a 
reasonable  length  of  time  to  enable 
plaintiff  to  alight,  he,  failing  to  so  alight, 
leaped  from  the  train  while  in  motion, 
and  in  doing  so  was  injured,  is  not  error 
because  it  seeks  to  make  circumstances, 
of  which  the  negligence  is  to  be  de- 
termined by  the  jury,  negligence  per  se. 
St.  Louis,  etc.,  R.  Co.  v.  Person,  49  Ark. 
182,   4  S.   W.   755. 

25.  Suddenly  moving  train  without 
warning  before  reaching  station. — In  an 
action  for  the  death  of  plaintiff's  wife, 
while  attempting  to  alight  from  defend- 
ant's train,  an  instruction  that  if  the  jury 
found  that  the  train  on  which  deceased 
was  a  passenger  was  approaching  her 
destination,  and  the  employees  announced 
the   name   of  the    station,   and   raised   the 
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assumes   that  there   was  testimony  tending  to   show  that  the  passengers   were 
warned  not  to  board  the  train  at  the  point  where  the  injury  occurred. ^^ 

§  2931.  SuflElciency  of  Evidence. — In  an  action  for  injuries  to  a  passen- 
ger, the  court  should  give  appropriate  instructions  on  an  issue  of  contributory 
negligence  when  there  is  evidence  on  which  to  find  a  verdict.  On  the  other 
hand  it  is  error  to  submit  such  issue  on  evidence  on  which  a  verdict,  if  found, 
would  have, to  be  set  aside.  Evidence  tending  to  show  that  the  injured  person 
was  a  passengerj^"^  and  evidence  of  contributory  negligence  in  moving  toward- 
<loor  preparatory  to  alighting,^^  or  in  alighting,^^  and  conflicting  evidence  as 
to  whether  the  door  of  an  elevator  shaft  into  which  plaintiff  stepped  was  only 
partly  open  and  further  opened  by  him,^"  has  been  held  sufficient  to  justify  an 
instruction  on  the  issue  of  contributory  negligence. 

Segregated  Portions  of  Evidence. — In  an  action  for  injuries  to  a  passen- 
ger a  party  has  a  right  to  ask  a  question  based  upon  segregated  portions  of  the 
evidence,  but  the  conclusion  thus  arrived  at  must  be  consistent  with  the  truth 
and  all  other  facts  in  evidence. ^^ 

§  2932.  Party  by  Whom  Contributory  Negligence  Proved. — It  is  of 


platform  of  the  vestibuled  coach  in 
which  she  was  a  passenger,  and,  upon  the 
train  slowing  down,  deceased,  believing 
that  the  station  had  been  reached,  left 
her  seat  and  went  to  the  platform  to 
alight  when  the  train  should  fully  stop, 
but  the  train  suddenly  moved  without 
notice  or  warning,  thereby  throwing  her 
■off  and  killing  her,  it  would  be  for  the 
jury  to  say  whether  her  conduct  con- 
tributed to  her  death,  was  erroneous  in 
assuming  that  the  company  in  moving 
the  train  suddenly  forward  before  reach- 
ing the  station  would  be  negligent,  since 
there  was  no  invitation  to  passengers  to 
alight  until  the  train  had  stopped,  and 
defendant's  employees  were  not  obliged 
to  assume  that  passengers  would  be  in 
such  a  position  on  the  steps  as  to  be  in- 
jured by  sudden  train  movements.  St. 
Louis,  etc.,  R.  Co.  v.  Rush,  111  S.  W.  263, 
86   Ark.   325. 

26.  Passenger  warned  not  to  board 
train. — In  an  action  by  a  husband  for 
negligently  starting  a  train  when  his  wife 
was  attempting  to  board  it,  the  only  evi- 
dence of  any  warning  being  given  to 
plaintiff's  wife,  or  the  passengers  gen- 
erally, not  to  get  on  the  train  at  the  point 
where  she  was  injured,  being  proof  of 
directions  not  to  rush,  because  there  was 
plenty  of  time  and  room,  an  instruction 
assurhing  that  there  was  testimony  tend- 
ing to  show  that  the  passengers  were 
warned  not  to  board  the  train  at  that 
point,  and  directing  the  jury  to  find  for 
defendant,  if  such  a  warning  was  given, 
and  plaintiff's  wife  heard  or  might  have 
heard  it  by  the  use  of  ordinary  care,  is 
not  warranted  by  the  evidence.  Balti- 
more, etc.,  R.  Co.  V.  Kane  (Md.),  17  Atl. 
1032. 

27.  That  injured  person  a  pasE,enger. — 
In  an  action  for  death  of  a  passenger, 
where  defendant  contended  that  deceased 
was  not  a  passenger,  and  plaintiff  offered 
evidence   tending   to   show   that    deceased 


came  into  the  negro  coach,  and  went  to 
the  water  cooler  and  took  a  drink,  and 
had  in  his  hat  a  check  similar  to  those 
given  other  passengers  for  the  same  sta- 
tion, an  instruction  that,  "if  you  find 
from  the  evidence  that  the  deceased  was 
a  passenger  on  defendant's  train  and 
went  from  the  white  coach  into  the  ne- 
gro coach  to  get  a  drink  of  water,  he 
was  not  negligent  to  stand  there  while 
drinking  the  water,  unless  the  standing 
there  was  protracted,"  was  supported  by 
the  evidence.  St.  Louis,  etc.,  R.  Co.  v. 
Evans,   99   Ark.   69,    137    S.   W.   568. 

28.  Moving  to  door«  preparatory  to 
alighting. — Instruction  that  it  was  not 
negligence  per  se  for  a  passenger  to 
move  towards  the  door  of  the  car  to 
alight  as  it  was  approaching  a  crossing 
where  he  intended  to  alight,  and  after  it 
had  slowed  down  for  the  purpose,  held 
justified  by  the  evidence.  Thorp  v.  Dur- 
ham Tract.  Co.,  159  N.  C.  33,  74  S.  E. 
644. 

29.  Evidence  of  negligence  in  alight- 
ing.— Where,  in  an  action  against  a  rail- 
road for  injuries  to  a  passenger  in  alight- 
ing from  defendant's  car,  the  answer  al- 
leged contributory  negligence,  and  there 
was  some  evidence  on  which  to  base  it, 
an  instruction  on  such  point  was  proper. 
Louisville,  etc.,  R.  Co.  v.  Mount,  101  S. 
W.   1182,   31   Ky.   L.   Rep.   210. 

30.  Door  in  .elevator  shaft  only  partly 
open. — In  an  action  for  injuries  by 
stepping  into  an  elevator  shaft,  an  in- 
struction that  if  plaintiff,  on  approach- 
ing an  elevator,  found  the  door  partly 
open,  and  further  opened  it  to  step  into 
the  elevator,  there  could  be  no  recovery 
is  not  erroneous,  in  view  of  conflicting 
evidence  on  the  issue  whether  the  door 
was  only  partiallj'  open.  Wheeler  v. 
Hotel  Stevens  Co.   (Wash.),  127  Pac.  840. 

31.  Segregated  portions  of  evidence. — 
Baltimore,  etc.,  R.  Co.  v.  Trader,  106  Md. 
635,    68    Atl.    12. 
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no  consequence  by  which  party  to  the  suit  contributory  negligence  is  proved, 
and  it  is  error  to  instruct  that  to  be  a  defense  such  negligence  must  be  proved 
by  the  defendant.  Hence,  where,  in  an  action  for  injuries  while  standing  on 
the  rear  platform  by  a  colHsion,  defendant  pleaded  contributory  negligence,  and 
plaintiiif's  testimony  contained  evidence  from  which  the  jury  could  have  found 
contributory  negligence,  the  court  erred  in  charging  that,  if  the  jury  found  the 
facts  stated  in  plaintiff's  prayer,  plaintiff  was  entitled  to  recover,  unless  "de- 
fendants showed"  either  that  the  injury  did  not  result  from  its  negligence,  or 
that  the  accident  could  have  been  avoided  by  the  exercise  of  ordinary  care  on 
plaintiff's  part.^^ 

§  2933.  Pretermitting  or  Ignoring  Proof. — In  an  action  for  injuries  to 
a  passenger,  a  requested  charge  ignoring  or  pretermitting  a  fact  established  by 
some  evidence  is  properly  refused  as  where  it  ignored  the  plaintiff's  physical 
condition,33  his  age,  the  fact  that  he  did  not  know  the  train  was  approaching 
and  that  no  warning  was  given  him.^* 

Ignoring  Circumstances  of  Injury  as  Testified  to  by  Plaintiff. — In  an 
action  against  a  carrier  for  injuries  to  a  passenger,  an  instruction  is  bad  which 
ignores  the  exact  circumstances  under  which  the  injury  occurred  as  testified 
to  by  the  injured  person.  Thus,  in  an  action  by  a  passenger  injured  by  slipping 
on  a  car  platform,  where  plaintiff  testified  that  she  was  about  to  alight  with  a 
grip,  which  she  was  handing  to  her  husband,  when  she  fell,  it  was  error  to  refuse 
to  charge  that  if  plaintiff  could  have  avoided  slipping  by  grasping  the  hand  rail 
with  both  hands,  or  by  grasping  the  hand  rail  on  each  side  of  the  platform,  or 
by  use  of  some  other  platform,  then  she  could  not  recover,  provided  a  person 
of  ordinary  care  would  have  attempted  to  so  avoid  slipping  down,  since  it  ig- 
nored the  exact  circumstances  under  which  the  injury  occurred,  as  testified  to 
by  plaintiff.  Such  an  instruction  without  the  proviso  was  properly  refused. ^^ 
And  where  plaintiff  was  injured  by  a  rear-end  street-car  collision,  while  stand- 
ing on  the  rear  platform  of  the  car  that  was  struck,  and  testified  that  he'  got 
on  the  platform,  and  as  he  was  about  to  enter  the  car,  and  before  he  could  get 
inside,  the  accident  happened,  the  court  properly  refused  to  charge  that  if 
plaintiff  took  an  exposed  and  dangerous  position  on  the  car,  and  was  injured 
by  reason  thereof,  he  could  not  recover. ^o 

§  2934.  SuflBlciency  of  Pleadings. — Answer  Setting  Up  Plea  of  Con- 
tributory Negligence. — Where  a  passenger  on  a  street  car  sues  for  injuries 
caused  by  negligence  of  the  company,  an  answer  alleging  that  plaintiff's  injuries 
were  caused  by  her  own  act  in  stepping  from  the  car  while  in  motion  sets  up 

32.  Party  by  whom  contributory  neg-  defendant's  passenger  train,  which  ap- 
lig«nce  proved. — United  R.,  etc.,  Co.  ■o.  proached  without  warning  or  signal;  an 
Riley,   71   Atl.    970,    109    Md.    327.  instruction   that,    if  just   prior   to   the   ac- 

33.  Pretermitting  or  ignoring  proof. — In  cident  deceased  could  have  gone  around, 
suit  for  damages  sustained  in  stepping  or  stepped  out  of  the  way  of  the  truck, 
ofif  a  car,  the  plaintiff  then  suffering  from  by  moving  toward  the  depot  instead  of 
a  prior  injury,  an  instruction  to  find  for  toward  the  track,  it  was  his  duty  to  have 
the  plaintiff  if  the  jury  find  that  the  con-  done  so,  and  his  failure  so  to  do  was  neg- 
ductor  refused  to  stop  the  car  where  ligence,  requiring  a  verdict  for  defend- 
asked,  and  that  the  plaintift  carefully,  and  ant,  was  erroneous  as  pretermitting  proof 
without  negligence,  stepped  off,  is  erro-  that  deceased  did  not  know  of  the  ap- 
neous,  because  the  plaintiff's  condition  proach  of  the  train,  that  no  warning  was 
at  the  time  is  ignored,  and  the  contribu-  given,  and  also  deceased's  age,  holding 
tory  negligence  is  left  to  the  jury  to  find  him  to  the  highest  degree  of  discretion 
as  a  matter  of  fact,  without  any  ex-  and  judgment  under  the  circumstances, 
planation  of  what  would,  on  the  evi-  St.  Louis,  etc.,  R.  Co.  2'.  Shaw,  94  Ark. 
dence,    constitute    such    contributory   neg-  15,   125   S.   W.   654. 

ligence.      Wyatt    v.    Citizens'    R.    Co.,    62  35.    Ignoring  circumstances  of  injury  as 

Mo.  408.  testified   to   by   plaintiff. — Baltimore,    etc., 

34.  'Where  deceased,  a  seventeen  year  R.  Co.  v.  Trader,  106  Md.  635,  68  Atl.  12. 
old  boy,  while  waiting  for  his  connection  36.  United  R.,  etc.,  Co.  v.  Riley,  109 
at  a  junction   station,   was   jostled   by   an  Md.   327,   71   Atl.   970. 

express   truck,    and    struck    and    killed    by 
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a  plea  of  contributory  negligence,  and  invites  an  instruction  on  such  doctrine, 
unless  there  is  no  proof  in  support  thereof.^'^ 

§  2935.  Explanation  or  Definition  of  Contributory  Negligence. — The 

court  should  in  its  general  charge  explain  to  the  jury  what  facts  would  consti- 
tute contributory  negligence,  and  instruct  them  that,  if  they  found  such  facts  in 
the  case,  plaintiff  could  not  recover  if  the  accident  resulted  wholly  or  in  part 
therefrom.  It  is  not  sufficient  merely  to  state  the  general  principle  that  contrib- 
utory negligence  would  defeat  a  recovery,^^  and  an  instruction  which  conveys 
no  clear  idea  of  what  constitutes  contributory  negligence  should  not  be  given. ^^ 

§  2936.  Degree  of  Care  Required  of  Passenger. — In  an  action  by  a 
passenger  for  personal  injury  caused  by  the  negligence  of  a  carrier,  where  the 
question  of  contributory  negligence  is  raised  by  the  evidence,  the  jury  should 
be  instructed  that  the  passenger  was  bound  to  use  that  degree  of  care  which  a 
prudent  person  would  have  exercised  under  all  circumstances,  to  avoid  the  in- 
jury; and  if  a  reasonably  prudent  person  exercising  his  faculties  would  have 
observed  and  avoided  the  danger  or  if  the  danger  was  apparent  and  easily  avoid- 
able, by  a  person  exercising  reasonable  care,  as  defined  above,  plaintiff  can  not 
recover.*"  But  an  instruction  that  the  prudence  required  of  him  is  simply  such 
as  ordinary  men  usually  exercise  is  too  indefinite,*^  and  it  is  error  to  authorize 
the  jury  to  charge  the  carrier  with  an  injury  only  provided  the  injured  passen- 
ger was  using  his  senses,  good  or  bad,*^  or  to  instruct  the  jury  that  a  recovery 


37.  Answer  setting  up  plea  of  con- 
tributory negligence. — Behen  v.  Metro- 
politan St.  R.  Co.,  85  Kan.  493.  118  Pac. 
73,  Ann.  Cas.  1913A,  338. 

38.  Explanation  or  definition  of  con- 
tributory negligence. — New  York,  etc.,  R. 
Co.  V.  Enches,  127  Pa.  316,  17  Atl.  991,  14 
Am.   St.  Rep.  848,   4  L.   R.  A.  433. 

In  suit  for  damages  sustained  in  step- 
ping off  a  car,  the  plaintiff  then  suffering 
from  a  prior  injury,  an  instruction  to  find 
for  the  plaintiff  if  the  jury  find  that  the 
conductor  refused  to  stop  the  car  where 
asked,  and  that  the  plaintiff  carefully,  and 
without  negligence,  stepped  off,  is  erro- 
neous, because  the  plaintiff's  condition  at 
the  time  is  ignored,  and  the  contributory 
negligence  is  left  to  the  jury  to  find  as  a 
matter  of  fact,  without  any  explanation 
of  what  would,  on  the  evidence,  con- 
stitute such  contributory  negligence. 
Wyatt  V.  Citizens'  R.  Co.,  63  Mo.  408. 

39.  In  an  action  against  a  steamboat 
owner  for  injuries  to  a  passenger  re- 
ceived when  standing  near  the  gangway, 
an  instruction  that  it  was  not  contribu- 
tory negligence  for  plaintiff  to  be  there, 
"unless  such  location  would  have  been 
considered  by  a  man  of  ordinary  pru- 
dence dangerous  under  the  circum- 
stances, and  unless  the  employees  of  the 
boat  had  given  plaintiff  sufficient  warn- 
ing to  enable  him  to  avoid  it,"  conveyed 
no  clear  idea  of  what  constitutes  con- 
tributory negligence,  and  should  not  have 
been  given.  Gulzoni  v.  Tyler,  64  Cal.  334, 
30   Pac.    981. 

40.  Degree  of  care  required  of  passen- 
ger.—Prothero  V.  Citizens'  St.  R.  Co.,  134 
Ind.  431,  33  N.   E.   765. 

In  an  action  by  a  passenger  against  a 
street   railway   company   for   personal   in- 


juries caused  by  the  negligence  of  de- 
fendant's servant?,  it  appeared  that  plain- 
tiff, on  leaving  one  of  defendant's  cars, 
stepped  into  its  transfer  car,  situated 
about  two  feet  above  the  ground,  en- 
tered by  steps,  and  used  as  a  waiting 
room;  that,  while  in  the  latter,  defend- 
ant's servant  suddenly  opened  the  door 
by  means  of  a  lever  operated  on  the  op- 
posite side  of  the  car;  that  plaintiff  was 
unacquainted  with  the  premises,  the  car 
was  filled  with  passengers,  and  plaintiff 
was  standing  near  to  or  against  the 
door;  and  when  it  was  opened  she  fell, 
and  was  injured.  Held,  that  the  jury  was 
properly  instructed  that  plaintiff  was 
bound  to  use  that  degree  of  care  which  a 
prudent  person  would  have  exercised 
under  all  the  circumstances,  to  avoid  the 
injury;  and  if  "a  reasonably  prudent  per- 
son, exercising  her  faculties  of  sight  and 
hearing,  would  have  seen  or  heard  and 
avoided  the  danger,  or  if  the  danger  was 
apparent  and  easily  avoidable  to  a  person 
exercising  reasonable  care,  as  before  de- 
fined," plaintiff  can  not  recover.  Prothero 
V.  Citizens'  St.  R.  Co.,  134  Ind.  431,  33 
N.    E.   765. 

41.  Definiteness. — Galena,  etc.,  R.  Co. 
V.  Fay,  16  111.  558,  63  Am.  Dec.  323. 

42.  Passenger  using  his  "senses." — • 
Plaintiff,  on  the  approach  of  a  train, 
walked  up  the  platform,  passing  the  ex- 
press freight  standing  thereon,  and,  the 
night  being  dark  and  drizzly,  he  fell  off 
the  platform.  The  court  instructed  that 
if  plaintiff  was  going  along,  using  his 
senses,  with  the  ordinary  care  that  one 
would  naturally  use,  he  would  not  lack 
ordinary  care,  because  different  persons 
may  have  different  temperaments,  and 
one  do  a  thing  safely  which  another  could 
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can  be  had  if  the  passenger  used  "that  degree  of  care  a  person  would  use  under 
similar   circumstances."  *^ 

Slightest  Negligence  on  Part  of  Plaintiff. — An  instruction  that  the  slight- 
est negligence  on  plaintiff's  part  would  defeat  a  recovery  should  be  refused  as 
leading  the  jury  to  believe  that  the  highest  degree  of  care  was  required  of  plain- 
tiff, and  because  the  slighest  variation  from  ordinary  care  can  not  be  meas- 
ured.^^ 

Imposing  Greater  Measure  of  Care  on  Passenger  than  Law  Requires. 
-^In  an  action  against  a  carrier  for  injuries  to  a  passenger,  an  instruction  is 
bad  which  imposes  a  greater  measure  of  care  upon  the  passenger  than  is  re- 
quired by  law;  as,  for  instance,  where,*^  in  an  action  by  a  passenger  injured  by 
slipping  on  a  car  platform,  where  plaintiff  testified  that  she  was  about  to  alight 
with  a  grip,  which  she  was  handing  to  her  husband,  when  she  fell,  and  defend- 
ant requested  a  charge  that  if  plaintiff  could  have  avoided  slipping  by  grasping 
the  hand  rail  with  both  hands,  or  by  grasping  the  hand  rail  on  each  side  of  the  plat- 
form, or  by  use  of  some  other  platform,  then  she  could  not  recover,  provided  a 
person  of  ordinary  care  would  have  attempted  to  so  avoid  slipping  down.  Such 
an  instruction  without  the  proviso  was  properly  refused.*® 

Holding  Passenger  to  Exercise  of  Extraordinary  Care. — An  instruction 
that,  in  order  to  recover  for  injuries,  a  passenger  must  have  been  free  from  all 
fault  or  negligence  contributing  to  produce  the  injury,  is  erroneous,  as  holding  him 
to  the  exercise  of  extraordinary  care,  and  preventing  a  recovery  though  the 
negligence  was  slight,  and  did  not  amount  to  a  want  of  ordinary  care.*'' 

Duty  to  Observe  Apparent  Defects  in  Appliances. — An  instruction  in  an 
action  for  injuries  tcf  a  passenger  which  imposes  upon  the  passenger  a  greater 
degree  of  .care  in  looking  for  defects  than  the  law  requires  him  to  exercise  un- 
der the  circumstances  of  the  case  is  error.  Thus,  in  an  action  for  injuries  re- 
ceived in  alighting  from  defendant's  train  because  of  a  defect  in  the  platform, 
it  is  proper  to  refuse  to  charge  the  jury  that  passengers  must  exercise  ordinary 
care  for  their  safety,  and  "if  there  is  an  apparent  defect  about  the  appliances 
*  *  *  which  are  in  use,  they  must  look,  and,  unless  some  reasonable  excuse 
is  given,  they  are  guilty  of  negligence  if  they  do  not  look."  *® 

Knowledge  of  Custom  of  Railroad. — A  charge,  which  makes  the  ordinary 
care  on  the  part  of  a  passenger  dependent  entirely  on  what  was  usual  with  the 
railroad,  without  reference  to  his  knowledge  of  it,  or  the  circumstances  of  the 
particular   case,   should  be   refused.*^ 

§  2937.  Must  Postulate  Negligence  of  Passenger's  Act. — In  a  pas- 
senger's action  for  injuries  an  instruction  on  the  defense  of  contributory  negli- 
gence must  postulate  negligence  of  the  passenger's  act.  Thus,  in  an  action  for 
injuries  sustained  by  suddenly  starting  a  street  car  while  plaintiff  was  alight- 
not,  and  the  company  could  not  require  44.  Slightest  negligence  on  part  of 
extraordinary  care.  Held  erroneous,  as  plaintiff. — Wise  v.  Columbia  R.,  etc.,  Co., 
authorizing  the  jury  to  charge  the  com-  94  S.  C.  254,  77  S.  E.  924. 
pany  with  an  injury  on  their  platform  45.  Imposing  greater  measure  of  care 
only  provided  the  party  injured  was  using  on  passenger  than  law  requires. — Balti- 
his  senses,  good  or  bad.  Renneker  v.  more,  etc.,  R.  Co.  r.  Trader,  106  Md.  635, 
South  Carolina  R.  Co.,  30  S.  C.  219.  68  Atl.  13. 

43.    Use  of  degree  of    care    a     person  46.     Baltimore,    etc.,    R.    Co.   v.   Trader, 

would  use  under  sinular  circumstances. —  j^Qg   j^j^    535    gs  Atl    12 

In  an   action  for   an  injury  to  a  passen-  Holding   passenger   to    exercise   of 

ger   m   a  ightmg  from   a  tram,  the   court  extraordinary  care.-Jerolman  v.  Chicago, 

charged  that  she  could  not  recover  if  she  ^       r)    r^       mo  t„        1^^    r.„  -nt    isr    oec 

was    negligent,    and    did    not    use    proper  ^tc,  R.  Co.,  108  Iowa  177,  <8  N.  W    855. 

care,  and  that  she  was  bound  to  use  "or-  48.    Duty   to    observe    apparent    defects 

dinary    care,"   which    it    defined   as    "that  i^  appliances.--Ohio,  etc.    R,  Co.  v.  Stans- 

degree  of  care  a  person  would  use  under  berry,  133  Ind.  533,  32  N.  E.  318. 

similar   circumstances."     Held   prejudicial  49.    Knowledge  of   custom   of  railroad. 

to    defendant.      St.   Louis,    etc.,    R.    Co.   v.  — Southern    R.    Co.    v.    Cunningham,    133 

Finley,  79  Tex.  85,  15  S.  W.  266.  Ga.    90,    50    S.    E.    979. 
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ing,  an  instruction  that,  even  if  plaintiff  was  injured  by  defendant's  negligence, 
he  could  not  recover  if  his  own  act  or  conduct  directly  contributed  to  the  injury, 
was  erroneous  in  not  requiring  that  plaintiff's  act  or  conduct  which  contributed 
to  the  injury  be  negligent.^o 

§  2938.  Must  Hypothesize  State  of  Pacts  Authorizing  Conclusion  of 
Contributory  Negligence. — In  a  passenger's  action  for  injuries,  instructions  as 
to  contributory  negligence  must  hypothesize  such  a  state  of  facts  and  circum- 
stances as  would  authorize  the  legal  conclusion  that  the  injured  passenger  was 
contributorily  negligent.^ ^  Thus,  in  a  passenger's  action  for  injuries,  instruc- 
tions that  it  was  negligence,  as  a  matter  of  law,  to  alight  from  a  moving  train 
at  right  angles  to  the  direction  in  which  it  was  moving,  that  if  plaintiff  stepped 
off  the  car  while  moving,  without  other  necessity  therefor  than  his  desire  to 
alight  at  that  point,  causing  injury  which  could  have  been  avoided  by  remain- 
ing on  the  car,  he  was  guilty  of  negligence  defeating  a  recovery,  that  if  he  vol- 
untarily stepped  off  the  car  while  in  motion  he  assumed  the  risk  of  alighting 
safely  and  could  not  recover,  and  that  it  was  negligence,  as  a  matter  of  law, 
for  an  old  man,  not  accustomed  to  getting  on  or  off  moving  trains,  to  alight 
from  a  moving  train  at  right  angles  to  the  direction  in  which  it  was  moving, 
were  properly  denied,  because  they  did  not  hypothesize  such  a  state  of  facts 
and  circumstances  as  to  authorize  the  legal  conclusion  that  plaintiff  was  contri- 
butorily negligent  in  leaving  the  platform  or  steps  of  the  car.^^  Other  in- 
stances are  given  in  the  footnotes. ^^ 

§§  2939-2944.  Proximate  and  Contributory  Cause  of  Injury — 
§  2939.  In  General. — In  an  action  against  a'  carrier  for  injuries  to  a  pas- 
senger, an  instruction  that,  if  negligence  on  the  part  of  defendant  had  been 
proved,  and  plaintiff  "was  in  no  manner  and  to  no  material  degree  negligent 
that  contributed  to  his  injury,  he  was  entitled  to  recover,"  was  proper,^*  but 
an  instruction  that  a  passenger  could  not  recover  if  he  contributed  to  his  injury 

50.  Must  postulate  negligence  of  pas-  men  stopped  the  train  there  a  sufficient 
senger's  act. — Dowd  v.  Metropolitan  St.  length  of  time  for  the  passengers  to  get 
R.  Co.,  323  Mo.  58,  120  S.  W.  772.  on  and  ofif,  and  if  plaintiff  failed  to  avail 

51.  Must  hypothesize  state  of  facts  au-  himself  of  this  opportunity  to  alight,  but 
thorizing  conclusion  of  contributory  neg-  thereafter,  when  the  trainmen  were  not 
ligence. — Southern  R.  Co.  v.  Morgan  aware  of  his  presence,  and  after  they  had 
<Ala.),    59    So.   433.  given  the  signal  to  start,  went  on  the  plat- 

52.  Southern  R.  Co.  v.  Morgan  (Ala.),  form  or  steps  and  stepped  "thereupon," 
59   So.   433.  the   jury    should    find    for    defendant    was 

53.  Failure  to  require  finding  that  properly  denied,  since  by  the  use  of  the 
stepping  from  moving  train  voluntary.—  word  "thereupon,"  probably  in  place  of 
Where  the  evidence  would  have  justified  "therefrom,"  the  instruction  predicated 
the  jury  in  finding  that  the  train  was  contributory  negligence  on  a  condition 
suddenly  started  while  plaintiff  was  pre-  which  did  not  show  such  negligence, 
paring  to  alight,  and  that  in  attempting  Southern  R.  Co.  v.  Morgan  (Ala.),  59 
to    recover   an     equilibrium     he     involun-  So.    432. 

tarily   stepped   from   the   car,   an   instruc-  Knowledge   of   arrival   at   destination.— 

tion    that,    if,    under    conditions    specified,  Where    a    passenger     was      killed      while 

the  plaintiff  stepped  from  the  train  while  alighting    after    the    train    had    started    to 

It  was  movmg  so  rapidly  as  to  cause  him  leave   his    destination,   requests   to   charge 

to    fall    he    could   not   recover   was    prop-  with   reference  to   his   contributory  negli- 

erly   refused,    because    it    did    not    require  gence,    failing   to    hypothesize    knowledge 

the    jury    to    find     that      he      voluntarily  on  his  part  that  he  had  arrived  at  his  des- 

stepped  from  the  train.     Southern  R.  Co.  tination,    or    that    the    train    had    stopped 

v.   Morgan    (Ala.),   59   So.   433.  there,    or    that    he    was    notified     of      the 

^_  Slippmg  or  falling  from  platform— Use  train's   arrival,   or   failing   to   require   that 

thereupon"   for   "therefrom." — In   a   pas-  such    negligence,    if   any,    was    the    proxi- 

senger's  action  for  injuries,  where  it  ap-  mate  ca'use  of  his  death,  etc.,  were  prop- 

peared    that   the    passenger   had   gone    on  erly    refused.      Louisville,    etc.,    R.    Co.    v. 

the  platform  or  steps  for  the  purpose  of  Dilburn   (Ala.),   59   So.   438. 

Blighting,   and   either   stepped   off   or   was  54.     Proximate   and   contributory   cause 

thrown   off  whde   the  car  was   in   motion,  of  injury.— Matthieson  v.   Burlington,  etc., 

an    instruction    that,    if     the      passenger's  R.  Co.,  125  Iowa  90,  100  N.  W.  51. 
•destination  was   a   flag   stop,   if  the   train- 
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in  a  "material"  degree  was  erroneous,  and  could  not  be  interpreted  as  merely 
intending  that  his  negligence  must  have  directly  or  approximately  contributed 
to  it.55 

§  2940.  Must  Hypothesize  Negligent  Act  of  Passenger  as  Proximate 
Cause. — In  an  action  against  a  carrier  for  injuries  to  a,  passenger  where  the 
defense  is  contributory  negligence,  an  instruction  which  fails  to  hypothesize 
that  the  plaintiff's  negligence  therein  referred  to  as  the  proximate  cause  of  his 
injury,^*  or  that  it  in  fact  contributed  to  his  injury,''^  is  bad.  Thus  a  requested 
instruction,  in  an  action  against  a  railway  company  for  the  death  of  a  passenger, 
that,  if  in  attempting  to  alight  from  the  train  he  failed  to  do  what  a  prudent 
man  would  have  done,  he  was  guilty  of  contributory  negHgence  barring  a  re- 
covery, is  properly  refused  for  failing  to  hypothesize  that  his  negligence  con- 
tributed to  his  injury.^®  And  in  an  action  for  injuries  to  a  passenger,  claimed 
to  have  been  caused  by  a  sudden  jerk  of  the  car,  throwing  him  off,  a  charge 
that,  if  the  injury  resulted  from  the  passenger's  riding  on  the  platform,  he 
could  not  recover,  was  properly  refused,  as  it  did  not  hypothesize  such  riding 
as  the  proximate  cause. ^^     Other  instances  are  given  in  the  footnotes.®'' 

§  2941.  Requiring  Plaintiff's  Negligence  to  Be  Sole  Cause. — An  in- 
struction in  a  passenger's  action  for  injuries  requiring  the  jury  to  find  that 
plaintiff's  negligence  was  the  sole  cause  of  the  injury  before  they  could  find  for 
the  defendant  is  erroneous. ®i     But  an  instruction  that  a  passenger  injured  in 


55.  Root  V.  Des  Moines  R.  Co.,  122 
Iowa   469,   98   N.   W.      291. 

56.  Must  hypothesize  negligent  act  of 
passenger  as  proximate  cause. — Louis- 
ville, etc.,  R.  Co.  V.  Dilburn  (Ala.),  59 
So.  438;  Kansas  City,  etc.,  R.  Co.  v.  Mat- 
thews,   142    Ala.    298,    30    So.    207. 

57.  Birmingham  R.,  etc.,  Co.  v.  James, 
121    Ala.    120,    25    So.    847. 

58.  Kansas  City,  etc.,  R.  Co.  v.  Mat- 
thews,   142    Ala.    298,    39    So.    207. 

59.  Birmineham  R.,  etc.,  Co.  v.  James, 
121    Ala.    120,"'35    So.    847. 

60.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  an  instruction 
to  find  for  defendant  if  plaintiff  was  neg- 
ligent in  the  slightest  degree  in  any  way 
set  tip  in  any  of  the  defendant's  pleas, 
v.'hich  contributed  to  any  of  her  alleged 
injuries,  was  properly  refused  for  failure 
to  postulate  that  plaintiff's  negligence 
proximately  contributed  to  her  injury. 
Atlanta,  etc..  Railway  v.  Wheeler,  154 
Ala.   530,   46   So.   263. 

An  instruction  that  if  plaintiff,  a  pas- 
senger, was  injured  while  attempting  to 
alight,  by  reason  of  defendant's  negli- 
gence, a  recovery  could  not  be  defeated 
because  of  contributory  negligence,  un- 
less it  appeared  that  plaintiff  failed  in  the 
exercise  of  ordinary  prudence,  "and  such 
failure  so  contributed  to  the  injury  that 
it  would  not  have  occurred  if  he  had 
been  without  fault,"  was  not  objection- 
able because  limited  by  the,  clause 
quoted.  Without  such  qualification  the 
instruction  would  authorize  the  jury  to 
find  against  a  plaintiff  who  failed  in  the 
exercise  of  ordinary  care,  when  such 
failure  was  not  a  contributing  cause  to 
the  injury.  Kansas,  etc.,  R.  Co.  v.  Davis, 
83  Ark.  317,  103  S.  W.  603. 


In  a  passenger's  action  for  injuries,  an 
instruction  that,  if  plaintiff  attempted  to 
get  off  the  train  while  in  motion,  aftei 
being  warned  not  to  do  so,  the  jury 
should  find  for  defendant  was  properly 
refused,  since  it  did  not  require  a  finding 
that  the  passenger's  act  in  this  respect 
was  a  proximately  contributing  cause  of 
his  injury.  Southern  R.  Co.  v.  Morgan 
(Ala.),    59    So.    432. 

Defendant  guilty  of  gross  negligence. 
— In  an  action  by  a  passenger  against  a 
carrier  for  injuries,  a  charge  that,  though 
defendant  was  guilty  of  gross  negligence 
contributing  in  part  to  the  injury,  yet,  if 
plaintiff  was  guilty  of  any  want  of  or- 
dinary care  contributory  to  the  injury, 
he  could  not  recover,  was  erroneous  as 
precluding  plaintiff's  recovery,  though 
his  negligence  did  not  contribute  proxi- 
mately to  the  injury.  Reid  v.  Yazoo,  etc., 
R.   Co.,  94   Miss.   639,   47   So.   670. 

In  an  action  by  .  a  passenger  for  in- 
juries from  a  collision  while  he  was  rid- 
ing in  the  caboose  cupola  of  a  freight 
train,  a  charge  that,  if  the  injury  resulted 
partly  from  plaintiff's  act  in  riding  in 
the  cupola  and  partly  due  to  defendant's 
gross  negligence;  plaintiff  could  not  re- 
cover, was  erroneous  as  barring  recov- 
ery, though  plaintiffs  negligence  did  not 
contribute  proximately  to  the  injury. 
Reid  V.  Yazoo,  etc.,  R.  Co.,  94  Miss.  639, 
47    So.    670. 

61.  Requiring  plaintiff's  negligence  to 
be  sole  cause. — In  an  action  against  a 
street  car  company  for  personal  injuries 
alleged  to  have  been  received  by  plain- 
tiff while  alighting  from  a  car,  because 
of  defendant's  negligence,  there  being 
some  evidence  of  contributory  negli- 
gence,   the    jury    was    instructed    that,    it 
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alighting  from  a  street  car  could  not  recover  from  the  company  if  he  would  not 
have  been  injured  but  for  his  failure  to  use  ordinary  care  is  not  objectionable 
as  requiring  a  verdict  against  the  company  unless  his  negligence  was  the  sole 
cause  of  the  injury,^^  before  they  could  find  for  the  defendant,  is  erroneous. 

§  2942.  Requiring  Plaintiff's  Negligence  Alone  to  Be  Proximate 
Cause. — In  an  action  against  a  railroad  company  for  injuries,  a  charge  that 
where  the  plaintiff  was  careless  himself,  and  the  injury  was  primarily  due  to 
plaintiff's  own  carelessness,  and  his  own  conduct  was  the  proximate  cause  of 
the  injury,  he  can  not  recover,  though  defendant  was  careless ;  that  when  such 
was  the  case  the  jury  must  find  for  defendant;  that  it  was  not  sufficient  for  de- 
fendant to  show  that  plaintiff  had  been  to  some  extent  negligent,  but  the  jury 
must  find  such  negligence  the  proximate  cause  of  the  injury,  was  not  erroneous 
on  the  ground  that  it  impressed  on  the  jury  that  plaintiff's  negligence  alone 
would  be  considered  the  proximate  cause,  without  pointing  out  to  them  that, 
if  any  negligence  on  the  part  of  plaintiff  contributed  to  the  injury,  there  could 
be  no  recovery.83 

§  2943.  Requiring  Passenger's  Negligence  to  Contribute  to  Injury. — 

In  such  action  against  a  carrier  for  injuries  to  a  passenger,  charges  which  sub- 
mit the  question  as  to  whether  the  negligent  act  of  the  passenger  contributed  to 
his  injury,  in  such  form  as  to  mislead  the  jury  and  to  impress  on  their  minds 
that  although  the  passenger  was  guilty  of  negligence  in  doing  an  act  which 
necessarily  caused  his  injury,  they  might  yet  find  for  the  plaintiff,  if  they  found 
it  did  not  contribute  to  his  injury,  are  positive  errors.^*  Such  charges  submit 
as  an  issue  to  be  determined  by  the  jury  that  about  which  the  evidence  left  nd 
question,  since  the  supposed  negligence  of  the  passenger,  if  established,  must 
necessarily  have  contributed  proximately  to  his  injury.  But  charges  which 
merely  state  all  the  elements  of  contributory  negligence,  are  correct  statements 
of  the  law  upon  the  subject,  and,  as  they  direct  only  a  verdict  in  favor  of  the 
defense  if  the  supposed  facts  exist,  there  is  no  positive  error  in  them.  When 
the  case  justifies  a  fuller  or  more  pointed  instruction,  it  becomes  the  duty  of 
the  defendant  to  ask  for  it.  Such  a  charge  does  not  direct  the  jury  to  inquire 
whether  or  not  the  negligence  of  the  passenger  contributed  to  the  occurrence, 
and  that,  should  they  find  it  did  not,  the  verdict  should  be  for  the  plaintiff, 
and  herein  lies  the  true  distinction  between  the  two  classes  of  cases  passed 
upon  by  the  court.  In  the  first,  the  charge  in  effect  directs  the  jury  to  make 
inquiry  as  to  the  existence  of  the  fact  which  the  evidence  conclusively  estab- 
lished, and  told  them  that,  if  they  found  that  it  did  not  exist,  the  plaintiff 
would  not  be  defeated  by  his  own  negligence;  in  other  words,  the  jury  were 
told  that,  although  the  plaintiff  may  have  done  the  thing  charged  against  him 
as  negligent,  and  although  it  may  have  been  negligent,  he  could  still  recover  if  it 
did  not  proximately  contribute  to  this  injury,  when  the  patent  fact  was  that  it 
did  contribute.  This  is  what  the  court  held  to  constitute  affirmative  error,  be- 
cause it,  in  effect,  informed  the  jury  that  the  fact  was  in  issue  when  it  was  not, 
and  authorized  them  to  find  for  the  plaintiff  in  opposition  to  the  uncontroverted 

the    injuries    complained    of    were    caused  ing  denied  in  25   Ky.   L.   Rep.  2063,   79   3. 

by    plaintiff's    own    "negligence    or    want  W.   287. 

Oi    care   when    leaving   the    car,   then   the  63.      Requiring     plaintiff's      negligence 

law  is  for  defendant,  and  the  jury  should  alone   to   be   proximate   cause. — Easier   v. 

so   find."     Held,  that  the   instruction   was  Southern    R.    Co.,    59    S.    C.   311,   37    S.    E. 

erroneous,  as  it  required  the  jury  to  find  938. 

that    plaintiff's    negligence    was    the    sole  64.     Requiring    passenger'^    negligence 

cause  of  the  injury  before  they  could  find  to  contribute  to  injury. — Parks  v.  San  An- 

for    defendant.      Central    Pass.    R.    Co.    v.  tonio  Tract.    Co.,   100  Tex.   233.   94   S.   W 

Stevens,    14    Ky.    L.    Rep.    803,    32    S.    W.  331,    98    S.    W.    1100,    following    San    An- 

313.  tonio,  etc.,  R.  Co.  v.  Lester,  99  Tex.  214, 

62.     Louisville    R.    Co.    v.    Meglemery,  89  S.  W.  753. 
25  Ky.  L.  Rep.  1587,  78  S.  W.  317,  rehear- 
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evidence.®^  The  following  is  an  instance  of  a  correct  charge  within  the  above 
rule:  Where,  in  an  action  for  injuries  to  a  passenger  while  alighting  from  a 
street  car,  defendant  claimed  that  plaintiff  jumped  from  the  car  while  it  was 
still  in  motion  and  offered  evidence  to  such  effect,  an  instruction  that,  if  plain- 
tiff was  guilty  of  contributory  negligence  in  alighting  from  the  car,  and  such 
negligence  proximately  caused  the  injury,  plaintiff  was  not  entitled  to  recover, 
was  not  erroneous  as  submitting  as  an  issue  the  question  whether  the  supposed 
negligence  of  plaintiff,  if  established,  necessarily  contributed  to  his  fall  about 
which  there  was  no  question.*^ 

§  2944.  Concurring  Negligence    of    Plaintiff    and  Defendant. — In    an 

action  against  a  carrier  for  personal  injuries  to  a  passenger,  an  instruction  that 
if  defendant  was  negligent,  and  plaintiff  was  also  negligent,  and  these  two  acts 
of  negligence,  moving  together,  brought  about  the  disaster,  plaintiff  could  not 
recover,  is  not  an  erroneous  charge  on  contributory  negligence.®'^ 

Carrier's  Negligence  Contributing  Cause. — An  instruction  that  if  a  car- 
rier is  properly  discharging  its  duties,  and  a  passenger  is  hurt  from  a  cause  dis- 
connected, over  which  the  carrier  has  no  control,  or  if  the  passenger  is  hurt 
through  his  own  misconduct,  and  the  act  of  the  carrier  in  no  way  contributed 
to  it,  or  if  the  passenger's  misconduct  was  the  primary  or  real  reason  of  his  in- 
jury, the  carrier  would  not  be  liable,  is  not  open  to  the  construction  that,  though 
the  carrier  was  properly  discharging  its  duty,  it  would  be  liable  for  injury  to  the 
passenger  unless  its  cause  was  wholly  disconnected  with  the  operation  of  the 
train,  or  that,  even  if  the  injury  resulted  from  a  cause  to  which  the  passenger 
contributed,  the  carrier  would  be  liable  if  its  acts  in  any  way  contributed;  it 
being  subsequently  charged  that  if  the  passenger  contributed  to  his  injury,  or 
by  ordinary  care  might  have  avoided  the  consequences  of  the  carrier's  negli- 
gence, or  if  the  injury  was  caused  by  the  mutual  default  of  both,  he  could  not 
recover.®^ 

§  2945.  Omitting  One  of  Two  Acts  of  Contributory  Negligence. — An 

instruction  in  an  action  against  a  carrier  for  an  injury  to  a  passenger  in  which 
two  acts  of  contributory  negligence  be  alleged  should  not  omit  one  of  the  acts 
charged  so  as  to  limit  the  passenger's  negligence  to  one  of  the  acts  and  ex- 
clude the  other.  Where  the  instruction  taken  as  a  whole  and  in  connection, 
with  others  defining  the  acts  of  contributory  negligence  alleged  and  stating  the 
rule  as  to  burden  of  proof,  does  not  authorize  a  verdict  for  the  plaintiff  till  he  has 
proven  to  the  satisfaction  of  the  jury  that  the  injuries  complained  of  were  the 
result  of  the  defendant's  negligence  as  defined  in  other  instructions,  is  not  objec- 
tionable.    An  instance  of  a  correct  instruction  is  given  in  the  note.®^ 

65.  Parks  v.  San  Antonio  Tract.  Co.,  that  plaintiff  was  negligent  in  stepping 
100  Tex.  222,  94  S.  W.  331,  98  S.  W.  1100.  off  the  train  while  in  motion,  and  also  in 

66.  Parks  v.  San  Antonio  Tract.  Co.,  failing  to  make  proper  inquiry  as  to 
100  Tex.  4!22.  94  S.  W.  331,  remanding  S.  whether  it  was  his  train.  The"  court  in- 
C.  93  S.  W.  130,  which  is  reversed  in  98  structed  that,  on  proof  of  certain  facts, 
S.    W.    1100.  plaintiff    was    entitled    to    recover,    if   not 

67.  Concurring  negligence  of  plaintiff  guilty  of  any  want  of  ordinary  care  in 
and  defendant. — Shealey  v.  South  Caro-  stepping  from  the  train.  In  another  in- 
lina,  etc.,  R.  Co.,  67  S.  C.  61,  45  S.  E.  struction  the  two  acts  pleaded  by  de- 
119.  fendant    as    contributory   negligence   were 

68.  Carrier's  negligence  contributing  distinctly  defined,  and  in  still  another  the 
cause. — Wade  v.  Columbia  Elect.  St.  R.,  jury  were  told  that,  while  it  was  the  duty 
etc.,  Co.,  51  S.  C.  296,  29  S.  E.  233,  64  Am.  of  defendant  to  furnish  plaintiff  informa- 
St.  Rep.  676.  tion    to    enable    him    to    i^nd   his   train,   it 

69.  Omitting  one  of  two  acts  of  con-  was  also  his  duty  to  use  ordinary  dili- 
tributory  negligence. — -In  an  action  gence  to  obtain  such  information,  and  if 
against  a  railroad  company  for  injuries  defendant  furnished  such  service,  and 
to  a  passenger,  caused  by  falling  on  a  plaintiff  failed  to  avail  himself  of  it,  dc- 
greasy  platform  as  he  was  stepping  off  a  fendant  was  not  responsible  for  his  get- 
train  which  he  had  boarded,  thinking  it  ting  on  the  wrong  train.  Held  that,  taken 
the    train    he    wanted,    defendant    alleged  as    a   whole,    the    instruction    first    quoted 
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§  2946.  Ignoring  Negligence  of  Defendant. — In  an  action  for  injuries 
to  a  passenger,  a  charge  on  the  question  of  contributory  neghgence  asked  by  the 
defendant,  which  ignores  the  negligence  of  its  servants  in  the  management  of 
its  train  or  cars,  should  be  refused.'''*' 

§  2947.  Enunciating  Theories  of  Case. — The  court  may  state  the  plain- 
tiff's and  defendant's  theories  of  the  case  and  charge  to  the  jury  the  law  ap- 
plicable to  each  theory,  not  as  abstract  propositions  of  law,  to  the  effect  that  a 
passenger  could  not  be  said  to  be  in  the  exercise  of  due  care  who  attempted  the 
act  in  question,  but  in  connection  with  the  two  theories  of  the  case  so  that  the 
jury,  if  they  find  the  plaintiff's  theory  correct,  may  find  in  his  favor,  and  if 
they  find  the  defendant's  theory  of  the  accident  correct,  they  may  find  that  he 
was  not  entitled  to  recover.'' ^ 

Effect  of  Refusal  of  Proper  Requests. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  a  request  for  an  instruction,  based  upon  evidence  in 
the  case,  which  presents  one  of  the  theories  of  defense,  not  squarely  presented 
in  any  instruction  given,  it  is  error  to  refuse  the  instruction.''' ^ 

Enunciating  Inconsistent  Theories. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  an  instruction  is  bad  which  enunciates  inconsistent  the- 
ories; as,  for  instance,  where,'''*  in  an  action  by  a  passenger  injured  by  slipping 


was  not  objectionable  as  limiting  plain- 
tiff's contributory  negligence  to  one  of 
the  acts  pleaded  by  the  answer,  and  ex- 
cluding the  question  of  his  negligence  in 
not  making  proper  inquiry  for  his  train. 
Newcomb  v.  New  Yorlc,  etc.,  R.  Co.,  81 
S.  W.  lOGO,  182  Mo.  687. 

70.  Ignoring  negligence  of  defendant. 
—Deceased,  a  shipper  of  stock,  was  en- 
titled to  transportation  from  the  switch 
yard  to  the  stock  yards.  The  only  means 
furnished  were  the  top  of  a  stock  car  or 
the  engine.  By  direction  of  the  en- 
gineer, he  got  upon  the  foot-board  of 
the  engine.  The  defendant  asked  fcr  the 
instruction  that  common  prudence  dic- 
tated that  he  should  put  himself  in  the 
safest  place  possible,  and,  if  the  engine 
was  not  as  safe  as  the  car,  he  was  guilty 
of  negligence.  Held,  that  the  instruction 
was  properly  refused,  as  it  ignored  the 
negligence  of  defendant's  servants,  in  the 
management  of  the  engine.  Lake  Shore, 
etc.,  R.  Co.  V.  Brown,  123  111.  162,  14  N. 
E.   197,   5   Am.   St.   Rep.   510. 

71.  Enunciating  theories  of  case. — In 
an  action  against  a  street  railway  com- 
pany for  personal  injuries,  the  plaintiff's 
theory  was  that  she  motioned  the  driver 
to  stop  the  car;  that  he  stopped  it;  and 
that,  while  she  was  getting  on,  the  car 
suddenly  started,  and  threw  her,  causing 
the  injury.  Defendant's  theory  was  that 
while  the  car  was  in  motion,  at  a  place 
where,  by  the  rules  of  defendant,  the 
driver  had  no  right  to  stop,  plaintiff 
rushed  from  the  sidewalk  towards  the 
car;  that  the  driver  called  out  to  her  not 
to  come  near  the  car;  that  she  paid  no 
attention  to  the  warning,  but  attempted 
to  seize  the  forward  part  of  the  car; 
that  a  passenger  standing  on  the  front 
platform  stepped  on  the  step  of  the  car, 
and  put  his  arm  out  to  prevent  plaintiff 
from  seizing  the  car;  that  she  ran  against 


his  arm,  and  was  thrown  down,  and  did 
not  touch  the  car  at  all.  The  court 
charged  that,  if  plaintiff  attempted  to 
get  upon  the  car  while  it  was  in  mo- 
tion, the  car  not  having  been  stopped  for 
her  to  get  on  it,  and  the  motion  of  the 
car  threw  her  down,  she  assume  the  risk, 
and  was  not  in  the  exercise  of  due  care 
if  she  was  injured  thereby.  The  jury 
were  also  instructed  that,  if  the  car  was 
stopped  for  her  to. get  upon  it,  and  she 
stepped  on  the  step,  and  then,  while  she 
was  in  the  act  of  stepping,  the  car  was 
needlessly  started,  so  as  to  throw  her 
down,  the  defendant  would  be  respon- 
sible. Held,  that  the  instructions  were 
not  given  as  abstract  propositions  of  law 
that  a  person  was  not  in  the  exercise  of 
due  care  who  attempted  to  get  on  a  horse 
car  while  it  was  in  motion,  but  were 
given  in  connection  with  the  two  the- 
ories of  the  case,  and  were  correct.  Gal- 
lagher V.  West  End  St.  R.  Co.,  156  Mass. 
157,  30  N.   E.  480. 

72.  Effect  of  refusal  of  proper  requests. 
—Joyce  V.  Metropolitan  St.  R.  Co.,  219 
Mo.  344,  118  S.  W.  31.  See,  also,  Tanne- 
hill  V.  Birmingham  R.,  etc.,  Co.  (Ala.), 
58    So.    198. 

There  was  evidence  that,  when  the  car 
started,  plaintiff  was  some  three  feet 
from  it,  and  did  not  have  hold  of  it,  and 
that  he  attempted  to  board  it  after  it  was 
in  motion.  Held,  that  an  instruction  that 
if  plaintiff  attempted  to  get  upon  the  car 
while  it  was  in  motion  he  assumed  the 
risk  of  danger,  and  that  his  injuries  re- 
sulting therefrom  were  caused  by  his 
own  negligence  and  the  verdict  should  be 
for  defendant,  was  improperly  refused. 
Joyce  V.  Metropolitan  St.  R.  Co.,  118  S. 
W.   21,   219   Mo.   344. 

73.  Enunciating  inconsistent  theories. 
— Baltimore,  etc.,  R.  Co.  v.  Trader,  106 
Md.   635,   68   Atl.   12. 
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on  a  car  platform,  where  plaintiff  testified  that  she  was  about  to  alight  with  a 
grip,  which  she  was  handing  to  her  husband,  when  she  fell,  and  defendant  re- 
quested a  charge  that  if  plaintiff  could  have  avoided  slipping  by  grasping  the 
hand  rail  wi:h  both  hands,  or  by  grasping  the  hand  rail  on  each  side  of  the 
platform,  or  by  use  of  some  other  platform;  then  she  could  not  recover,  pro- 
vided a  person  of  ordinary  care  would  have  attempted  to  so  avoid  slipping 
d-.,wn.     Such  an  instruction  without  the  proviso  was  properly  refused^* 

Defendant's  Instructions  Showing  His  Side  of  Plaintiff's  Theory  of 
Case. — Where  a  passenger,  in  his  petition  against  a  street  railway  company,  al- 
leged, and  his  evidence  tended  to  prove,  and  his  requests  for  instructions  assumed, 
that  the  car  had  stopped  when  he  attempted  to  alight  therefrom  and  was  injured, 
he  can  not  complain  of  instructions,  on  defendant's  request,  that,  if  the  injuries 
were  caused  by  his  leaving  the  car  before  it  had  stopped,  or  if  he  got  off  the  car 
while  it  was  yet  moving,  the  company  is  not  liableJ" 

§  2948.  Conflicting  and  Inconsistent  Instructions. — Where  the  instruc- 
tions in  an  action  for  injuries  to  a  passenger,  taken  as  a  whole,  correctly  inform 
the  jury  as  to  the  governing  rules  of  law,  no  more  is  required.  It  will  be  as- 
sumed that  the  jury  was  not  mislead  by  one  instruction  which  is  less  exact  than 
another  in  its  statement  of  the  law  of  contributory  negligence.^*  In  an  action 
against  a  street  railway  by  a  passenger  for  personal  injuries,  there  was  no  in- 
consistency between  an  instruction  that  defendant  was  held  to  the  exercise  of 
extraordinary  care  and  caution  to  prevent  injury  to  plaintiff,  and  that  plaintiff 
was  bound  to  exercise  only  ordinary  care  and  caution,  and  an  instruction  that 
if  plaintiff  was  not  guilty  of  contributory  negligence,  and  was  injured  by  rea- 
son of  defendant's  negligence,  she  was  entitled  to  recover.'''^ 

Instructions  as  to  Last  Clear  Chance  and  Concurrent  Negligence. — 
Where,  in  an  action  for  death  of  an  intending  passenger  asleep  on  a  track  at  a 
station,  defendant  pleaded  contributory  negligence,  and  the  court  charged  as  to 
concurrent  negligence  and  last  clear  chance,  an  instruction  that,  if  deceased  was 
guilty  of  carelessness  contributing  to  the  injury,  there  could  be  no  recovery  un- 
less defendant  came  within  the  exceptions  to  the  rule  precluding  the  defense 
of  contributory  negligence  was  applicable,  and  not  in  conflict  with  those  ex- 
pressly stating  the  last  clear  chance  doctrine.'^* 

§  2949.  Misleading  Instructions. — In  an  action  for  injury  to  passengers, 
it  is  error  to  give  a  charge  which  would  mislead  the  jury  and  when  requested 
it  should  be  refused.  There  are  many  instances  of  instructions  held  to  be  mis- 
leading. A  few  are  given.  Thus  an  instruction  that  might  lead  the  jury  to 
believe  that  the  passenger  was  held  to  the  highest  degree  of  care ;  "®  an  instruc- 

74.  Baltimore,  etc.,  R.  Co.  v.  Trader,  not  have  happened,  then  he  could  not 
106   Md.   635,   68   All.   12.  _  recover.     Held  that,  though  the  latter  in- 

75.  Defendant's  instructions  showing  his  struction  was  the  more  exact  statement 
side  of  plaintiff's  theory  of  case. — Peck  of  the  law  of  proximate  cause,  yet  they 
V.  St.  Louis  Trans.  Co.,  178  Mo.  617,  77  were  not  so  at  variance  as  to  require  a 
S.   W.   736.  reversal,   and   that   the   instructions   taken 

76.  Conflicting  and  inconsistent  in-  as  a  whole  were  correct.  Rangenier  v. 
structions. — In  an  action  for  injury  to  a  Seattle  Elect.  Co.,  100  Pac.  843,  52  Wash, 
street       railway      passenger,      the      court       401. 

charged    that    whether    a    passenger    was  77.    Hutcheis  v.   Cedar   Rapids,   etc.,   R. 

negligent   in    alighting   was    for   the   jury,  Co.,   128   Iowa_  279,  103   N.   W.   779. 

and  that,  if  the  injury  sustained  was  due  78.    Instructions  as  to  last  clear  chance 

to   negligence   in   starting  the   car   before  and    concurrent    negligence. — Tempfer    v. 

plaintiff  had  time  to  alight,   then  he  was  Joplin,  etc.,  R.  Co.,  89  Kan.  374,  131  Pac. 

entitled  to  recover,  provided  that  he  was  592. 

not  guilty  of  negligence  which  proxi-  79.  Degree  of  care  required  of  plaintiff. 
mately  caused  the  accident.  The  court  — An  instruction  that  the  rule  that  a  ear- 
also  charged  that,  even  if  defendant  was  rier  of  passengers  is  required  to  exercise 
negligent,  yet,  if  plaintiff  was  guilty  of  the  highest  degree  of  care  for  their 
any  negligence  proximately  contributing  safety,  consistent  with  the  practical 
to  his  injury  and  without  which  it  would  operation  of  its  railway,  does  not  "in  any 
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tion  which  might  lead  the  jury  to  think  that  ordinary  care  required  a  passenger 
to  look  out  for  danger;  80  an  instruction  open  to  the  construction  that  the  jury 
must  find  for  defendant  if  plaintiff's  conduct  remotely  contributed  to  his  in- 
jury; *i  and  an  instruction  which  questioned  the  plaintiff's  status  as  a  passenger, 
there  being  no  evidence  that  he  did  not  take  the  car  as  a  passenger ;  ^^  these  have 
each  been  held  misleading. 

Instances  Where  Instruction  Not  Misleading'. — A  few  instances  of  in- 
structions which  were  held  to  be  not  misleading  follow.  In  an  action  for  in- 
juries to  a  passenger,  an  instruction  that,  though  defendant's  negligence  was 
the  proximate  cause  of  the  injury,  plaintiff  could  not  recover  if  his  negligence 
contributed  to  the  injuries  he  received  was  not  calculated  to  mislead. ^^  And  in 
an  action  for  injuries  to  a  passenger,  an  instruction  that  plaintiff  must  satisfy 
the  jury  that  she  was  injured  by  defendant,  and  when  this  is  done  defendant 
must  show  it  was  not  to  blame,  and  if  defendant  fails  to  do  this,  it  having  been 
made  to  appear  that  the  injury  was  inflicted  by  it  or  its  agents,  plaintiff  should 
recover  such  damages  as  are  just,  was  not  calculated  to  mislead  the  jury;  there 
being  a  distinct  instruction  that  if  plaintiff  by  ordinary  care  could  have  avoided 
the  consequence  of  defendant's  negligence  there  could  be  no  recovery,  and  that 
if  she  was  not  injured  at  all  no  recovery  could  be  had.^*  So,  also,  where,  in  an 
action  for  the  death  of  intestate,  who  was  struck  while  awaiting  another,  it 
appeared  that  the  train  striking  him  was  a  new  one,  and  nothing  showed  that 
intestate  knew  of  any  habitual  violation  of  the  speed  ordinance  by  those  in 
charge,  an  instruction  that  the  jury  might  consider  in  determining  the  question 
of  care  by  intestate  that  he  had  the  right  to  presume  the  train  would  probably 
not  exceed  the  speed  allowed  by  the  ordinance  was  not  misleading,  though  in 
case  of  a  regular  train  habitually  running  at  a  high  speed,  one  who  knows  the 
fact  can  not  presume  the  contrary.^^ 

§  2950.  Instruction  Invading  Province  of  Jury. — In  an  action  for  in- 
juries to  a  passenger,  requested  instructions  which  invade  the  province  of  the 

degree"  excuse  passengers  from  the  duty  negligent  in  riding  on  the  street  car 
of  exercising  ordinary  care  for  their  own  platform  and  his  negligence  contributed 
safety,  was  not  erroneous,  in  that  the  to  his  injury,  they  must  find  for  defend- 
use  of  the  words  quoted  might  mislead  ant,  unless  the  injury  was  wanton,  will- 
the  jury  to  believe  that  plaintiff  was  held  ful,  or  intentional,  was  properly  refused 
to  the  highest  degree  of  care.  Harvey  v.  as  misleading;  it  being  open  to  the  con- 
Chicago,  etc.,  R.  Co.,  77  N.  E.  569,  221  struction  that  the  jury  must  find  for  de- 
111.  242,  affirming  judgment  116  111.  App.  fendant  if  plaintiff's  conduct  contributed, 
507;  123  111.  App.  443.  even  remotely,  to  the  injuries.  Alabama, 
80.  Construction  that  ordinary  care  re-  etc.,  R,  Co.  v.  Ventress,  171  Ala.  285,  54 
quires  passenger  to  look  out  for  danger.  So.   652. 

—Instructions  in  action  for  injuries  to  a  82.     Questicning    whether     plaintiff     a 

passenger  on  a  street  car,  that  if  plamtiff  passenger.— In  an  action  against  a  horse 
could    have    avoided    the    consequence    of    _  railroad    company    for    injuries    sustained 

defendant  s    negligence    by    ordinary    care  ^hile  attempting  to  board  a  moving  car, 

in   looking   out   for   danger,   and   if  there  the    court    properly    refused,    as    obscure 

was  a   safe  place  on   one   side   of  the   car  ^^^  confusing,  the  charge  that,  "if  plain- 

and  she  chose  to  alight  on  the  other  side,  ^jg  j^ad  no   right  to  be  where  he  was  at 

and  Its  unsafe  condition  would  have  been  ^j^g   ^^^^   ^f  ^j^g   accident,  then   defendant 

apparent   had   she   used   ordmary   care   in  j^   ^^^   answerable   for   the    injury,    unless 

looking   out   for   danger    were    erroneous,  j^    ^^^    j^^^    willfully;"    there    being    no 

as  they  may  have  led  the  jury  to. under-  evidence    that   plaintiff   did    not    take   the 

stand   that   the   court   charged   as   a   mat-  ^^^   ^^   ^   passenger   thereon.   North    Chi- 

ter    of    law    that    ordinary    care    required  g^    j^^   Co.  v.  Williams,   140  111.  275, 

plaintift  to   look  out  for   danger,     lurner  on   m    tt    rt? 

V.  City  Elect.  R.  Co.,  68  S.  E.  735,  134  Ga,  '^            ^- 
869. 


83.     Instances    where     instruction     not 


81.      Construction     where     passenger's  ™^l^^<^^"g-— P^^jm     z;.      Cincinnati,     etc., 

conduct    contributed   remotely   to    injury.  ^--act.  Co.,  86  O.  St.  209,  99  N.  E.  383. 

— In    a   street   car   passenger's   action   for  84.    Atlantic,    etc.,    R.    Co.   v.    Johnson, 

injuries    in    a    collision    with     a      railroad  125  Ga.  483,  54  S.  E.  91. 

train    at    a    crossing,    a   requested    charge  88.    Collison  v.  Illinois  Cent.  R.  Co.,  88 

that  if  the  jury  believed  that  plaintiff  was  N.   E.  251,  239   111.  532. 
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jury  should  be  refused,*®  and  it  is  reversible  error  to  give  them.*^  But  an  in- 
struction that  to  charge  plaintiff  with  contributory  negligence  the  burden  is  upon 
defendant,  and  if  in  attempting  to  charge  negligence  upon  a  defendant,  it  ap- 
pears that  plaintiff  was  negligent,  then  there  is  a  case  in  which  the  court  should 
say,  as  matter  of  law,  that  no  recovery  can  be  had,  does  not  amount  to  a  charge 
that  the  plaintiff  was  not  guilty  of  contributory  negligence.** 

§  2951.  Repetition  of  Instructions. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  a  requested  instruction,  even  though  it  embraces  correct 
legal  principles,  is  properly  refused,  when  such  principles  have  been  fully  cov- 
ered by  other  instructions  or  charges  given  in  the  case.*®  But  in  an  action 
against  a  railroad  company  for  injuries  to  a  passenger,  who  was  struck  by  a 
passing  train  while  attempting  to  board  another  train,  in  which  there  was  evi- 
dence that  he  voluntarily  went  to  a  dangerous  place,  at  which  passengers  were 
not  ordinarily  received,  a  charge  which  defined  contributory  negligence  in  the 
abstract,  and  stated  that  all  the  circumstances  in 'evidence  should  be  considered 
in  determining  whether  plaintiff  was  guilty  of  negligence;  is  not  a  sufficient 
application  of  the  law  to  the  facts  in  the  case  to  justify  a  refusal  of  a  charge 
to  find  for  defendant  if  said  evidence  was  believed.®" 

Same  Facts  Constituting  Contributory  Negligence  and  Assumption  of 
Bisk. — Where,  in  an  action  for  injuries  to  a  passenger  while  alighting  from 
an  interurban  car,  the  same  facts  which  would  constitute  contributory  negli- 
gence would  also  constitute  assumption  of  risk,  there  was  no  occasion  to  charge 


88.  Instruction  invading  province  of 
jury. — There  being  evidence  that  it  was 
quite  usual  for  the  gates  on  the  car  in 
question,  and  others  lilce  it,  to  only  par- 
tially open  for  the  admission  of  passen- 
gers, as  they  did  for  plaintiff,  a  charge 
that  if  the  gates  were  not  opened  as  they 
usually  were  for  the  admission  of  pas- 
sengers, but  were  partially  closed,  so 
that  their  edges  were  not  over  eight  or 
ten  inches  apart,  such  opening  would  not 
be  an  invitation  to  get  on  the  car,  but  a 
plain  suggestion  of  an  unusual  condition, 
was  properly  refused,  the  request  if  given 
would  have  been  a  positive  direction  to 
the  jury  on  a  question  it  had  the  rif;ht  to 
determine  for  itself.  Blades  v.  Des 
Moines  City  R.  Co.,  146  Iowa  580,  123 
'N.  W.  1057. 

87.  Whether  a  passenger  was  negli- 
gent in  leaving  the  coach  and  taking  a 
position  on  the  steps  while  the  train  was 
still  in  motion  being  a  question  for  the 
jury,  it  was  error  to  instruct  that  the 
carrier  was  liable  for  injuries  from  being 
thrown  from  the  steps  by  the  jerking  of 
the  train,  unless  the  passenger  was  neg- 
ligent after  taking  his  position  on  the 
steps.  Louisville,  etc.,  R.  Co.  v.  Still- 
well,    134   S.   W.    202,   142    Ky.    330. 

88.  Shutt  V.  Cumberland  Valley  R.  Co., 
149  Pa.  266,  24  Atl.  305. 

89.  Repetition  of  instructions. — Thomp- 
son V.  Green,  174  Fed.  404,  98  C.  C.  A. 
631;  Atlantic,  etc.,  R.  Co.  v.  Crosby,  53 
Fla.  400,  43  So.  318. 

Instances. — Plaintiff,  a  woman,  was  in- 
jured in  alighting  from  a  train  by  step- 
ping    down     onto    a    box,    which   tipped. 


Held,  that  an  instruction  that  if  plaintiff 
stepped  carelessly  or  accidentally  on  or 
near  the  edge  of  the  box,  and  her  fall 
was  occasioned  thereby,  the  jury  siiould 
find  for  defendants,  was  properly  re- 
fused; a  proper  instruction  on  contribu- 
tory negligence  having  been  given.  Mis- 
souri Pac.  R.  Co.  V.  Wortham,  73  Tex.  25, 
10   S.  W.   741,  3   L.  R.  A.  368. 

Where  the  court  charged  that  plaintiff 
was  required  to  prove  that  she  was 
pushed  or  thrown  from  defendant's  car 
and  injured,  as  alleged,  or  she  could  not 
recover,  it  was  not  error  to  refur,e  to 
charge  that  plaintiff  could  not  recover 
unless  the  jury  believed  from  a  prepon- 
derance of  the  evidence  that  plaintiff  was 
in  fact  pushed  and  thrown  from  the  car 
to  the  street,  as  charged  in  the  declara- 
tion. Chicago  Union  Tract.  Co.  v.  New- 
miller,  74  N.  E.  410,  215  111.  383,  affirm- 
ing judgment  in  116   111.  App.  625. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  passenger,  who 
was  killed  by  the  derailment  of  the  car 
while  entering  a  station  and  when  he 
was  standing  on  the  platform,  where  the 
court  instructed  the  jury  fully  as  to  the 
provisions  of  Civ.  Code  Cal.,  §  483,  ap- 
plicable to  the  case,  it  was  not  error  to 
refuse  an  instruction  requested,  laying 
down  an  arbitrary  rule  which  would  bar 
recovery,  and  to  s.ubmit  the  question  of 
contributory  negligence,  in  view  of  the 
statute,  to  the  jury.  San  Pedro,  etc.,  R. 
Co.  V.  Thomas,  187  Fed.  790,  109  C.  C. 
A.  638. 

90.  St.  Louis,  etc.,  R.  Co.  v.  Casseday, 
50    S.   W.   125,   92   Tex.   525. 
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on  assumption  of  risk  after  instructions  as  to  contributory  negligence.*^ 

§  2952.  Objections  Obviated  by  Other  Instructions. — In  an  action  for 
injuries  to  a  passenger,  the  rule  that  the  general  charge  of  the  court  and  such 
special  charges  as  may  be  given  at  the  instance  of  the  parties  are  to  be  regarded 
as  parts  of  one  entire  instrument,  all  to  be  considered  together,  and  if  there  is 
an  error  in  one  portion  which  is  corrected  in  another  so  as  to  prevent  mislead- 
ing the  jury,  the  judgment  will  be  upheld  and  not  reversed  for  that  reason,  ap- 
plies with  all  its  force. ^^ 

§  2953.  Harmless  Error.— See  ante,  "Applicability  to  Evidence,"  §  2929. 

§  2954.  Law  of  State  Where  Injury  Occurred. — In  a  passenger's  ac- 
tions for  injuries  received  in  another  state,  it  is  proper  for  the  trial  court  to 
charge  the  law  as  to  contributory  negligence  as  it  prevails  in  the  state  where  the 
injury  occurred,  such  law  being  set  up  in  the  pleading  and  admitted  or  proved.*^ 

§  2955.  Assumption  of  Risk. — In  a  passenger's  action  for  injuries  where 
the  defense  is  assumption  of  risk,  it  is  proper  to  charge  the  jury  that  where  a 
passenger  is  injured  while  voluntarily  and  without  necessity  exposing  himself 
to  risk  of  injury  from  an  accident,  such  as  the  one  which  occurred,  and  he  was 
injured  by  such  accident,  which  injury  would  not  have  occurred  had  he  not  so 
exposed  ihimself,  he  can  not  recover.^* 


91.  Same  facts  constituting  contribu- 
tory negligence  and  assumption  of  risk. 
— McGovern  v.  Interurban  R.  Co.,  136 
Iowa  13,  111  N.  W.  412,  13  L.  R.  A.,  N. 
S.,  476. 

92.  Objections  obviated  by  other  in- 
structions.— North  Chicago  St.  R.  Co.  v. 
Brown,  178   111.  187,  53  N.   E.  864. 

Failure  to  define  reasonable  care. — If 
an  instruction  is  objectionable  in  not  de- 
fining "reasonable  care,"  the  objection 
is  obviated  by  a  subsequent  instruction 
that  a  person  attempting  to  alight  from- 
a  street  car  is  bound  to  use  ordinary  care 
to  avoid  injury,  under  an3'  and  all  cir- 
cumstances, and  if  she  fails  to  use  such 
care,  and  is  injured  by  reason  thereof, 
she  can  not  recover.  Judgment,  76  111. 
App.  654,  affirmed  in  North  Chicago  St. 
R.  Co.  V.  Brown,  53  N.  E.  864,  178  111. 
187. 

Instruction  as  to  burden  of  proof. — An 
objection  that  an  instruction  casting  the 
burden  of  proof  on  a  railway  company  to 
show  negligence  of  a  passenger  in  alight- 
ing from  its  train  by  a  preponderance  of 
the  evidence  may  deprive  the  company 
of  relying  on  any  proof  of  the  passenger 
showing  his  negligence,  is  met  by  an  in- 
struction that  the  jury  will  find  for  the 
company  if  the  testimony  shows  that  the 
passenger's  negligence  occasioned  his  in- 
jury. St.  Louis,  etc.,  R.  Co.  V.  Baker,  55 
S.  W.  941,  67  Ark.  531. 

Omitting  question  whether  plaintiff's 
negligence  proximate  cause. — If  an  in- 
struction that  if  plaintiff,  while  alighting 
from  defendant's  car,  was  using  reason- 
able care,  and  defendant  negligently 
caused  the  car  to  be  set  in  motion,  and 
plaintiff  was  thereby  injured,  the  jury 
should  find  defendant  guilty,  is  objec- 
tionable in  omitting  the  question  whether 
the  negligence  of  plaintiff  was  the  proxi- 
mate cause  of  the  injury,  the  objection  is 


obviated  by  a  subsequent  instruction  that, 
if  plaintiff  was  negligent  in  alighting,  and 
such  negligence  was  the  cause  of  the  in- 
jury, a  verdict  of  not  guilty  should  be  re- 
turned. Judgment,  76  111.  App.  654,  af- 
firmed in  North  Chicago  St.  R.  Co.  v. 
Brown,   53  N.   E.   864,  178  111.   187. 

93.  Law  of  state  where  injury  oc- 
curred.— Where  the  whole  case  turned  on 
the  question  whether  plaintiff  was 
prompted  by  the  conductor  to  leap  off  a 
train  on  defendant's  road,  gross  contribu- 
tory negligence  being  otherwise  clearly 
proved,  inasmuch  as  a  charge  under  the 
law  of  Georgia  regarding  contributory 
negligence  would  not  change  the  result, 
a  charge  under  the  law  of  Alabama,  where 
the  accident  happened,  is  no  ground  for 
a  new  trial.  Dixon  v.  Mobile,  etc.,  R. 
Co.,   80   Ga.   212,   5    S.    E.   496. 

Where,  in  an  action  against  a  carrier 
for  an  injury  received  by  plaintiff  while 
a  passenger  in  another  state,  it  is  ad- 
mitted that  under  the  law  of  such  other 
state  the  plaintiff  may  recover,  though 
he  may  have  been  guilty  of  negligence 
contributing  to  his  injury,  providing  the 
negligent  act  of  the  carrier  was  the  di- 
rect and  proximate  cause  of  such  injury, 
it  is  proper  to  give  to  the  jury  the  law 
of  the  state  where  the  injury  occurred 
as  to  contributory  negligence  as  ad- 
mitted by  the  pleadings.  Louisville,  etc., 
R.  Co.  V.  Harmon,  64  S.  W.  640,  33  Ky. 
L.   Rep.  871. 

94.  Assumption  of  risk. — In  an  action 
for  personal  injuries  occurring  while 
plaintiff  was  attempting  to  board  a 
street  car,  the  court  charged  that  if  he 
"started  to  get  on  the  one  car  when  the 
other  car  was  coming  [and  one  of  the 
witnesses  says  he  had  to  turn  out  of  his 
course  a  little,  because  the  horses  hesi- 
tated a  moment  or  stood  still] ;  and  that, 
choosing    between    the    risks    when    the 
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Must  Embrace  Element  of  Common  Prudence. — In  an  action  to  recover 
for  the  death  of  a  person  killed  while  riding  in  a  car  with  stock,  an  instruction 
that  a  person  who  voluntarily  places  himself  in  a  dangerous  position,  and 
thereby  contributes  to  ail  injury,  can  not  recover  for  such  injury,  is  properly 
qualified  so  as  to  embrace  the  element  of  common  prudence.^^ 

§  2956.  Care  Required  of  Children  and  Others  under  Disability.— 
Care  Required  of  Infant. — In  an  action  for  injuries  to  an  infant  passenger, 
where  the  plaintiff's  age  and  experience  is  alleged  in  his  petition  and  there  is 
evidence  tending  to  support  the  allegation,  the  court  in  its  charge  as  to  contribu- 
tory negligence  should  state  that  the  plaintiff  was  only  required  to  exercise  the 
degree  of  care  which  children  of  his  age,  intelligence  and  experience  might 
reasonably  be  expected  to  exercise  under  like  circumstances.^^  But  where  under 
the  testimony  it  may  be  assumed  that  the  infant  passenger  knew  of  the  dangers 
he  encountered  in  riding  in  a  place  not  intended  for  passengers,  the  law  appli- 
cable to  adult  passengers  similarly  situated  will  apply.^^ 

Mother  Putting  Child  on  Platform  of  Moving  Car.— In  an  action  by 
the  father,  as  administrator,  for  the  death  of  a  child  by  being  jerked  off  the 
platform  of  a  train  after  it  was  placed  thereon  by  its  mother  preparatory  to 
taking  passage,  it  was  error  to  instruct  that  attempting  to  board  a  moving  train 
before  it  comes  to  an  absolute  stop  is  contributory  negligence,  and  if  the  train 
stopped  at  the  station,  and  decedent's  mother  put  her  on  the  platform,  and  the 
slack  of  the  train  caused  her  to  fall  under  the  wheels,  the  jury  must  find  for 
defendant.®^  In  such  case  it  was  error  to  instruct  that  if  the  child's  mother  put 
it  on  the  platform  before  the  passengers  were  notified  to  get  aboard,  and  did 
not  use  ordinary  care  in  doing  so,  and  it  was  jerked  off  and  killed,  the  com- 
pany was  not  liable. *8 

Deaf  Persons. — Where  one  struck  by  an  approaching  car  was  somewhat 
deaf,  a  charge  to  the  jury  that  the  fact  that  he  was  partially  deaf  would  not 
affect  the  degree  of  care  required  of  him, — that  care  being  the  degree  of  care 

cars  were  so  near  together,  he  was  was  not  objectionable  as  tending  to  be- 
caught  between  the  two  cars,  and  hurt;  Ji"le  the  degree  of  care  required,  nor 
now,  if  that  was  the  way  it  happened,  as  was  the  instruction  objectionable  m  the 
I  should  suppose  you  would  infer  from  "se  of  the  words  "just  before  and  at  the 
the  testimony  of  these  witnesses,— if  time  of  receiving  his  alleged  injuries,"  as 
the  plaintiff  did  take  the  risks— he  must  limiting  too  closely  the  time  within 
suffer  the  consequences.  *  *  *  A  man  which  plaintiff  was  required  to  exercise 
can  not  take  such  risks  with  passenger  ordinary  care.  Peterson  v.  Chicago  Con- 
railway  cars,  and  then,  if  he  gets  hurt,  sol.  Tract.  Co.,  83  N.  E.  159,  231  III.  334. 
ask  the  company  to  pay  him  damages."  9''-  Plaintiff,  a  boy  twelve  years  old, 
■Held  no  error.  Rose  v.  West  Philadel-  was  injured  by  falling  from  a  street  car 
phia  R.  Co.  (Pa.),  13  Atl.  78.  while  riding  on  the  front  platform  of 
Same  facts  contributory  negUgence  and  f'l^T'  ^e  alleged  in  his  petition  that 
assumption  of  risk.-See  ante  "Objec-  l'^"^"^  "f  know  that  it  was  dangerous 
tions  ^Obviated    by    Other    InsiructioL,"  fL^r'^  ,/°.i/'lL°"  ,  ^^Pl^^i°!!"  ,° 


§   2953. 


the   car,   but   did   not   say   a   word   in   his 
estimony   in   support   of   such    statement. 


95.  Must  embrace  element  of  common  He  had  ridden  on  street  cars  before  and 
prudence.— Lawson  z/.  Chicago,  etc.,  R.  had  some  education  and  was  a  newsboy. 
Co.,  64  Wis.  447,  34  N.  W.  618,  54  Am.  Held,  that  it  may  be  assumed  that  he 
Rep.  634.  knew  it  was  safer  in  the  car  than  on  the 

96.  Care  required  of  infant. — In  an  ac-  platform,  and  because  of  such  knowledge 
tion  for  injuries  to  a  passenger,  where  propositions  of  law  announced  by  the 
the  court  charged  that  a  boy  of  four-  court  as  to  the  rights  and  liabilities  of 
teen,  was  "only"  required  to  exercise  the  street  car  passengers  who  are  adults  and 
degree  of  care  which  boys  of  his  age,  in-  ride  on  the  platform  will  apply  to  plain- 
telligence,  and  experience  might  reason-  tiff.  Willmott  v.  Corrigan  Consol.  St.  R. 
ably  be  expected  to  use  under  like  cir-  Co.,  106  Mo.  535,  17  S.  W.  490. 
cumstances,  and  if  he  was,  just  before  98.  Mother  putting  child  on  platform 
and  at  the  time  of  receiving  his  alleged  of  moving  car. — Miles  v.  St.  Louis,  etc., 
injuries,   exercising    such    care,    then     he  R.  Co.,  90  Ark.  485,  119  S.  W.  837. 

was    exercising   all    the    care    the    law    re-  99.   Miles   v.    St.    Louis,    etc.,    R.    Co.,   90 

quired  of  him;  the  use  of  the  word  "only"  Ark.    485,    119   S.    \V.   837. 
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which  every  prudent  man  would  exercise  under  similar  circumstances, — is  not 
en  or,  as  requiring  of  defendant  no  greater  care  than  would  have  been  required 
if  his  hearing  had  been  good.^ 

Intoxication. — In  a  passenger's  action  for  injuries,  it  is  improper  tO'  instruct 
that  if  just  before  being  injured  the  passenger  became  intoxicated,  and  thereby 
became  careless  and  negligent  contributing  to  his  injury,  he  could  not  recover.^ 
The  charge  in  such  case  should  state  the  law  to  be  that  the  questions  being 
tried  are  the  negligence  of  the  defendant  and  the  contributory  negligence  of  the 
plaintiff,  not  whether  the  plaintiff  was  at  the  time  intoxicated ;  that  drunken- 
ness on  the  part  of  plaintiff  would  not  relieve  the  defendant  from  liability'  if 
guilty  of  negligence,  and  that,  drunk  or  sober,  if  the  plaintiff,  by  want  of  ordi- 
nary care,  contributed  to  the  injury,  he  can  not  recover  regardless  of  his  con- 
dition. A  charge  in  an  action  against  a  street  railway  company  for  injuries  to  a 
passenger  who  was  thrown  from  the  running  board,  where  he  was  riding  to  the 
effect  that  intoxication  was  not  negligence,  and  that,  if  plaintiff  used  that  de- 
gree of  care  incumbent  on  him  "under  the  circumstances,"  his  intoxication 
would  not  prevent  a  recovery;  that  defendant,  in  order  to  prove  contributory 
negligence,  must  show  that  the  passenger  did  not  exercise  ordinary  care,  with- 
out reference  to  his  intoxication,  as  the  question  was  not  whether  he  was  intoxi- 
cated, but  whether  he  exercised  ordinary  care;  and  that  if  the  passenger  was 
intoxicated,  and  in  a  place  of  danger,  and  the  company's  motorman  knew  it, 
the  motorman  was  bound  to  exercise  more  care,  is  not  erroneous,  as  eliminating 
the  question  of  a  passenger's  intoxication,  or  as  imposing  on  the  passenger, 
if  intoxicated,  the  duty  of  using  only  the  care  required  of  intoxicated  persons.^ 

Intoxicated  Passenger  Injured  after  Alighting  at  Destination. — An  in- 
struction in  an  action  for  the  death  of  an  intoxicated  passenger  alighting  from 
a  train  at  his  destination,  and  entering  the  track  where  he  remained  till  struck 
by  another  train,  which  deals  with  the  subject  of  the  carrier's  liability  for  injury 
to  a  drunken  passenger  known  by  trainmen  to  be  in '  a  dangerous  position,  and 
helpless,  and  which  states  that  the  carrier  is  liable  if  it  fail  to  exercise  reason- 
able care  to  prevent  injury,  and  which  declares  that  a  man  can  not  voluntarily 
place  himself  in  a  condition  whereby  he  loses  such  control  of  himself  as  a  man 
of  ordinary  prudence  in  the  possession  of  his  faculties  will  exercise,  thereby 
contributing  to  an  injury  to  himself  and  then  require  of  one  ignorant  of  his 
condition  recompense  therefor,  is  sufficiently  favorable  to  plaintiff  on  the  issue 
of  voluntary  drunkenness.*  The  application  of  the  charge  on  the  subject  of  con- 
tributory negligence  is  limited  to  those  "ignorant  of  the  condition"  of  the  drunken 
man.  In  other  words,  it  advised  the  jury;  what  the  law  was,  not  respecting 
those  who  knew  the  passenger's  perilous  plight  concerning  which  it  had  already 
fully  charged  the  jury,  but  respecting  those  who  were  ignorant  of  his  pjight, 
manifestly  referring  to  the  agents  of  the  train  which  struck  plaintiff  and  who 
were  charged  with  negligent  conduct  in  operating  their  train.  Treating  this 
matter,  therefore,  as  an  independent  subject  of  inquiry,  based,  not  on  the  last 
clear  chance  theory,  but  upon  the  primary  negligence  of  the  agents  of  the  train, 
which  struck  plaintiff,  there  is  no  error  in  the  charge,  but  it  was  fully  as  favorable 
to  him  as  the  facts  and  pleadings  warranted.^ 

§  2957.  Awaiting  and  Seeking  Transportation. — Use  of  Station 
Platform. — In  an  action  for  the  death  of  a  passenger  as  he  reached  a  station 
platform,  by  reason  of  the  overhanging  of  a  train  which  passed  the  platform 

1.  Deaf  persons. — Atlanta  Consol.  St.  R.  4.    Intoxicated   passenger    injured   after 

Co.  V.  Bates,  103  Ga.  333,  30  S.  E.  41.  alighting  at  destination.— Winfrey  v.  Mis- 

2.  Intoxicated  passenger. — Hughes  v.  souri,  etc.,  R.  Co.,  194  Fed.  808,  114  C. 
Chicago,   etc.,    R.   Co.,   150   Iowa   233,    129  C.  A.  218. 

N.  W.  956.  5.  Winfrey  v.  Missouri,  etc.,  R,  Co.,  194 

3.  Lawson   v.    Seattle,    etc.,    R.    Co.,    34  Fed.  808,  114  C.  C.  A.  218. 
Wash.  500,  76  Pac.  71. 
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at  a  high  rate  of  speed,  an  instruction  that  if  deceased  did  anything  that  a  man 
of  prudence  under  the  circumstances  would  not  have  done,  or  omitted  to  do 
anything  that  a  man  of  prudence  would  have  done,  and  that  deceased  had  a  right 
to  assume  that  the  platform  was  so  related  to  the  track  that  the  train  would 
not  sweep  over  any  portion  of  it,  which  the  court  modified  on  defendant's  ob- 
jection so  as  to  charge  that  deceased  had  a  right  to  assume  generally  that  the 
train  would  not  sweep  him  off,  and  that  it  was  his  duty  to  use  the  platform  with 
ordinary  care  and  prudence,  was  not  erroneous.^ 

Duty  to  Look  Where  Stepping. — An  instruction  that  it  was  the  duty  of 
the  passenger  to  exercise  reasonable  care,  while  walking  on  a  station  platform, 
to  look  where  he  was  stepping,  and,  if  he  did  not  do  so,  and  by  reason  thereof 
fell,  which  produced  his  injuries,  and  if  he  had  looked  he  could  have  avoided 
the  fall,  he  could  not  recover,  limits  his  contributory  negligence  to  the  question 
of  his  failure  to  look  where  he  was  stepping,  and  should  be  refused^ 

Stepping  on  Defective  Board.— A  requested  instruction  in  an  action  by  a 
passenger  to  recover  for  personal  injuries  resulting  from  a  defective  board  in  a 
platform  at  one  of  defendant's  stations,  declaring  without  qualification  that  the 
injured  person  was  guilty  of  negligence  if  he  stepped  into  a  hole  or  on  a  rotten 
board  without  looking  or  taking  any  precaution  to  ascertain  the  danger,  should 
be  refused,  as  the  situation  may  have  been  such  that  he  could  not  see  the  hole, 
or  the  appearance  of  the  plank  may  not  have  indicated  a  defect.® 

Unlighted  Platform  at  Place  Having  No  Depot. — In  an  action  against  a 
railroad  company  for  injuries  caused  by  defendant's  negligence  in  maintaining  a 
platform  for  passengers  without  lighting  it,  where  there  was  no  depot,  it  was 
not  error  to  refuse  to  charge  that,  if  the  night  in  question  was  dark,  and  such 
platform  was  not  properly  lighted,  it  was  incumbent  on  plaintiff,  before  he 
could  recover,  to  show  that  he  took  greater  care  than  he  would  have  taken  had 
the  night  been  light,  and  the  platform  well  lighted. ^ 

Right  to  Presume  That  Train  Will  Not  Exceed  Speed  Ordinance, — 
See  ante,  "Misleading  Instructions,"  §  2949. 

§  2958.  Entering  Conveyance. — In  an  action  against  a  street  railroad 
company  for  injuries  received  in  getting  on  a  street  car,  where  there  was  evi- 
dence which  justified  the  court  in  submitting  the  question  of  plaintiff's  negli- 
gence in  getting  on  the  car  as  one  of  fact,  it  was  not  error  to  omit  to  state  what 
facts,  if  found  to  be  true  would  constitute  negligence  on  his  part.i° 

Entering  Car  before  Time  for  Entering  Arrived. — A  charge  that  if  plain- 
tiff, knowing  that  the  time  for  entering  the  car  had  not  arrived,  nevertheless  en- 
tered same  in  violation  of  the  rules  of  the  railroad,  she  contributed  to  her  in- 
jury,!  and  that  if  she  jumped  from  the  car  from  apprehension  of  nonexisting 
danger,  or  if  such  jumping  was  not  a  reasonable  act  of  prudence,  then  they 
must  find  for  defendant,  sufficiently  presents  the  defense  of  contributory  negli- 
gence.^i 

Boarding  Moving  Train. — It  is  not  error  to  refuse  to  charge  that  failure 
to  stop  at  a  station  "does  not  justify  a  person  in  attempting  to  board  a  train  m 
motion,"  where  the  jury  have  already  been  told  that  plain*^iff  can  not  recover 
if  he  attempted  to  board  the  train  while  in  motion,  and  when  an  ordinarily  pru- 

6.  Use     of     station    platform. — Lehigh  9.   Unlighted  platform  at   place  having 

Valley   R.    Co.    v.    Depont,    128    Fed.    840,  no   depot. — Missouri,   etc.,   R.   Co.  v.  Tur- 

64   C.   C.   A.  478  ley,   1   Ind.  T.  275,   37   S.  W.  52. 

7.  Duty  to  look  where  stepping. — Mat-  10.  Entering  conveyance. — Olfermann  v. 
thieson  v.  Burlington,  etc.,  R.  Co.,  135  Union  Depot  R.  Co.,  125  Mo.  408,  28  S. 
Iowa  90,  100  N.  W.  51.       _  W.   742,   46  Am.   St.   Rep.  483. 

8.  Stepping  on  defective  board. — In-  11.  Entering  car  before  time  for  enter- 
dianapolis  St.  R.  Co.  v.  Robinson,  157  ing  arrived. — Western  Maryland  R.  Co. 
Ind.  414,  61  N.   E.  936.  z'.    Herold,   74   Md.   510,   22   Atl.   323,   14   L. 

R.  A.   75. 
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dent  man  would  not  have  made  the  attempt. i- 

Boarding  Moving  Street  Car. — In  a  passenger's  action  for  injuries  re- 
ceived in  boarding  a  moving  street  car  where  the  defense  is  contributory  negli- 
gence, on  instruction  that  if  the  danger  of  boarding  a  moving  car  on  the  wrong 
side  would  be  apparent  to  a  person  of  ordinary  care  plaintiff  was  negligent  in 
doing  so  was  improperly  refused ;  ^^  and  an  instruction  that  if  plaintiff  attempted 
to  board  .the  car  while  running  at  ordinary  speed,  he  was  guilty  of  negligence, 
was  not  prejudicial,  where  his  theory  was  that  the  car  was  running  at  a  slow 
rate.^*  But  it  was  proper  to  refuse  to  charge  that  it  is  negligence  to  hold  on 
to  the  hand  rail  of  the  car  till  it  started  and  then  attempt  to  board  it.^^  or  that 
under  an  ordinance  the  carrier  had  no  right  to  stop  its  cars  except  on  the  further 
crossing  of  the  street,  where  there  was  no  evidence  that  the  conductor  refused 
to  stop.  18 

Boarding  Car  Stopped  a  Reasonable  Time. — In  an  action  for  injuries 
claimed  to  have  been  caused  by  the  premature  starting  of  a  street  car  while 
boarding  it,  where  the  evidence  showed  that  the  car  stopped  at  a  usual  place 
and  for  the  usual  time,  and  plaintiff  testified  that  he  was  waiting  for  the  car 
and  that  he  heard  and  understood  the  signal  to  start,  and  another  testified  that 
she  boarded  the  car  at  the  rear  and  had  walked  through  it  when  the  signal  to 
start  was  given,  an  instruction  was  proper,  as  going  to  plaintiff's  negligence,  that, 
if  the  car  stopped  at  the  usual  place  a  reasonable  length  of  time  to  enable  plain- 
tiff to  board  it  in  safety  by  exercising  ordinary  care,  the  jury  should  find  for 
defendant." 

Attempt  to  Board  Train  at  Unusual  and  Dangerous  Place. — Whe,re  in 
an  action  against  a  railroad  company  for  injuries  to  a  passenger  who  was 
struck  by  a  passing  train  while  attempting  to  board  another  train,  there  being 
evidence  that  he  voluntarily  went  to  a  dangerous  place,  at  which  passengers 
were  not  ordinarily  received,  a  charge  which  defines  contributory  negligence  in 
the  abstract,  and  states  that  all  the  circumstances  in  evidence  should  be  con- 
sidered in  determining  whether  plaintiff  was  guilty  of  negligence;  is  not  a  suf- 
ficient application  of  the  law  to  the  facts  in  the  case  to  justify  a  refusal  of  a 
charge  to  find  for  defendant  if  said  evidence  was  believed.^^ 

12.  Boarding  moving  train.— Kansas,  such  car,  and  that  after  the  car  started, 
etc-   R-   Co.  V.  Dorough,  72  Tex.   108,  10      and  while  it  was  in  motion  attempted  to 

,o     r>       J-  •  ^  -,,,■  set  upon   the   car   and   was   injured,   their 

13.  Boarding  moving  street  car.— Wise  verdict  must  be  for  defendant,  was  prop- 
V    Columbia  R.,  etc.,  Co.,  94  S.  C.  254,  77       erly    refused    as    worded.      Joyce    v     Met- 

■if ■  T^^*'  .■       r       ■    •     •         „       J  ropolitan   St.    R.    Co.,    118    S.    W.   21,   219 

14.  In  an  action  for  injuries  alleged  to       yiQ_  344. 

have  been  caused  while  attempting  to  ,„  j  ^  •  ^  1  •< 
board  a  moving  street  car,  an  instruction  ,'^^:  J"  ^'^  ^''^?''  ^.S^'"?*  ^  horse  rail- 
that,  if  plaintiff  attempted  to  get  upon  the  u^.^'^HinT^  ^^  for  mjuries  sustained  m 
front  platform  while  the  car  was  running  ^.^^'^"^^  ^  ^^'-  .^here  , 't  was  admitted 
at  the  ordinary  speed,  he  was  gmlty  of  ^^^l  *'h  ,wM"  T-'°"'  ^"*^  "o/la'm 
negligence,  was  not  prejudiciat  where  ^A'  !^^<^'  ''l^'  ^\t  'l"^"  ?"  <^°nductor 
plaintiff's  theory  was  that  the  car  was  '^^^rf^  H  \7  ."'  "^  T  ^'^Z"*'? 
running  at  a  slow  rate  at  which  the  at-  ^°^li^^  '^'J\^  ^°f^  properly  refused 
tempt  would  not  necessarily  have  been  t°  "-^^'^^  ^"^^^  Y"  ^  ^'5.  ordinance, 
negligence.  Woo  Dan  v.  Seattle  Elect.  *^  company  had  no  right  to  stop  its 
R.,  etc.,  Co.,  5  Wash.  466,  32  Pac.  103.  "^=  .^^^P*    °".  '^^    ^"^ther    crossings    of 

15.  In  an  action  for  injuries  while  at-  ^^'^^^  '"' w-ir'""'' i^^n  '\£^'o^^m  ^J' 
tempting  to  board  a  street  car  by  being  f'^^^'  "■'■  Wdliams,  140  111.  275,  39  N.  E. 
caught  between  the  car  and  a  railing  ex- 
tending from  the  station  platform  par-  .  I''.  Boarding  car  stopped  a  reasonable 
allel  with  the  track  across  a  viaduct,  an  time.— Quinn  v.  Metropolitan  St.  R.  Co., 
instruction    requested    by    defendant    that  218  Mo.  545,  118  S.  W.  46. 

if    the   jury    found   that,    when    the    car  18  Attempt  to  board  train  at  unusual  and 

started,    plaintifif     was    standing    on     the  dangerous   place. — Judgment   48    S.   W.    6, 

platform  of  the  viaduct  holding  onto  the  reversed  in  St.  Louis,  etc.,  R.  Co.  v.  Cas- 

hand   rail   of   the   car,   intending  to   board  seday,   50   S.   W.   125,   92  Tex.   525. 
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§  2959.  Conduct  in  Transit. — In  a  passenger's  action  for  personal  in- 
juries received  while  in  actual  transit  where  the  defense  is  contributory  negli- 
gence, it  is  error  to  instruct  the  jury  that  it  was  the  duty  of  a  passenger,  when 
going  upon  defendant's  car,  "to  exercise  due  care  and  caution,  use  his  eyes, 
and  act  with  reasonable  care  and  judgment,  for  his  own  safety,  more  especially 
if  he  found  the  car  unusually  overcrowded  with  passengers,"  but  the  court 
should  instead  have  instructed  the  jury  that  it  was  incumbent  on  him  while  on 
the  car  "to  exercise  such  care  and  caution  as  might  be  reasonably  expected  of  a 
person  of  ordinary  prudence  situated  as  he  was."  ^^ 

Standing  Up  in  Car. — An  instruction  that  if  "plaintiff  acted  with  reasonable 
and  ordinary  care  in  not  taking  hold  of  a  strap,  or  in  not  moving  further  for- 
ward, though  if  had  done  so  the  accident  would  not  have  happened,  and  as  a 
prudent  man  would  ordinarily  have  acted,"  he  was  using  all  the  care  and  dili- 
gence, required,  being  correct  in  itself,  can  not  be^^assigned  for  error,  as  infer- 
entially  excluding  other  circumstances  relied  on  by  defendant  to  show  contribu- 
tory negligence. ^°  But  a  charge  that  if  plaintiff  took  an  unsafe  position  stand- 
ing up  between  the  seats  there  was  no  provision  for  passengers,  he  can  not 
recover,  should  be  refused  as  excluding  the  effect  of  the  carrier's  invitation  to 
take   such  position. ^i 

Riding  on  Platform. — Where  it  appeared  that  the  train  was  very  crowded, 
and  the  evidence  was  conflicting  as  to  whether  there  were  seats  or  standing 
room  unoccupied  inside  the  cars,  the  court  properly  refused  to  charge  that,  if 
there  were  seats  or  standing  room  in  any  of  the  cars,  the  injured  passenger, 
who  was  thrown  from  a  platform  by  a  collision,  should  have  been  inside. ^^  And 
an  instruction  that,  if  the  testimony  showed  that  there  was  room  in  any  car 
for  the  injured  passenger  and  that  he  could  have  entered  the  same,  and  that  he 
remained  on  the  platform,  where  he  was  injured,  without  the  knowledge  of  the 
conductor,  or  against  his  objection,  or  that  of  any  agent  of  the  company,  the 
verdict  should  be  for  defendant,  was  more  favorable  for  the  defense  than  it 
should  have  been  upon  the  facts.^^ 

Standing  on  Platform  While  Train  at  Station. — An  instruction  in  an 
action  against  a  carrier  for  injuries  to  a  passenger,  that  the  platform  of  cars  is 
intended  for  the  use  of  passengers  in  getting  on  and  off,  and  they  have  no  right 
to  stand  on  the  platform,  either  while  the  cars  are  in  motion  or  standing  still, 
and  if  they  do  so  they  assume  all  risks  incident  to  the  operation  of  the  train, 
where  the  evidence  shows  that,  while  the  train  was  standing  still  at  a  regular 
station  waiting  for  another  train,  during  which  time  the  engine  was  detached, 
plaintiff,  who  was  between  nine  and  ten  years  of  age,  and  her  mother,  finding 
it  hot  in  the  car,  and  being  unable  to  raise  the  windows  or  pull  down  the  blinds, 
stood  on  the  platform  in  order  to  be  more  comfortable,  was  properly  denied.  It 
is  too  broad  and  calculated  to  mislead  the  jury.-^ 

19.  Conduct  in  transit. — Davis  v.  Padu-  cover.  Held,  that  requests  were  prop- 
cah  R.,  etc.,  Co.,  113  Ky.  367,  24  Ky.  L.  erly  refused,  as  it  would  have  led  to  the 
Rep.  135,  68  S.  W.  140.  inference   that,   even   if  plaintifif  took  her 

20.  Standing  up  in  car. — Dougherty  "'.  position  with  full  consent  of  defendant, 
Missouri  R.  Co.,  97  Mo.  647,  8  S.  W.  900,  or  at  its  implied  invitation,  she  could 
11  S.  W.  251.  not    recover.      Lapointe    v.    Middlesex    R. 

21.  In  an    action    against    a    horse    car  Co.,  144  jNIass.  18,  10  N.  £.  497. 
company    for    personal    injuries,    the    evi-  22.     Riding    on    platform.— Chesapeake, 
dence   showed  that  plaintiff,  while   stand-  etc..  R.  Co.  v.  Lang,  100  Ky.  231,  38  S.  W. 
ing    up    between    the    seats    of    an    open  503.    40    S.    W.  451,  41  S.  W.    271,    19  Ky. 
horse    car,     there    being    no     unoccupied  l.  Rep.  65. 

seats   therein,   was   thrown    down   and   in-  '  „    pi,p„npaUp    ptr     R    Tr,   -   T -ino-   100 

jured,   in   consequence   of   the   rapid   driv-  k?.'-2S  SsTw.  '503',  ''o  S.° W.  \tl%ll 

ll,ttlZstinl  \ourr  to^^haS  ^^  ^^^^^  ^«,  Ky.  L.  Rep.  65.                   _ 

the  jury  that,  if  they  believed  the  plain-  24.  Standing  on  platform  while  train  at 

tiff   took   an   unsafe   position   in    standing  station.— Atlantic,  etc..   R.   Co.  v.  Crosby, 

up  between  the  seats  in  an  open  car,  and  53   Fla.  400,  43  So.  318. 

if  she  took  a  position  where  there  was  fio  Misleading        instruction. — See         ante, 

provision  for  passengers,  she  can  not  re-  "Misleading  Instructions,"  §  2949. 
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Riding  on  Steps  of  Street  Car. — An  instruction,  in  an  action  for  injury 
claimed  to  liave  been  received  by  plaintiff  being  jolted  off  a  street  car,  that  it 
was  a  question  for  the  jury  whether  it  was  a  careless  thing  for  plaintiff  to  get 
down  on  the  step  of  the  car,  can  not  be  complained  of  because  stating  that,  if 
they  believed  that  "that  carelessness"  contributed  to  his  being  jolted  off,  he 
could  not  recover. 26 

Releasing  Hold  on  Guard  Rail  While  Riding  on  Steps. — Where  plaintiff 
testified  that  when  he  fell  off  a  street  car  he  had  both  feet  upon  the  steps  and 
was  holding  to  the  guard  rails  with  both  hands,  and  rode  a  short  distance  in  that 
position,  until  a  passenger  discovered  that  her  child  had  not  entered  the  car  and 
began  to  scream,  when  plaintiff  released  his  hold  with  one  hand,  thinking  the 
woman  was  going  to  jump  off,  and  was  thrown  off  by  a  jerk,  but  it  was  not 
shown  that  the  jerk  was  unusual;  the  car  being  then  crossing  other  tracks,  it 
is  proper  to  instruct  that  if  plaintiff  got  on  and  rode  some  distance  in  a  reason- 
ably safe  position,  and  thereafter  let  go  one  of  his  handholds  and  fell  off,  the 
jury  should  find  for  defendant. ^^ 

Riding  on  Inner  Running  Board  of  Street  Car. — Where,  in  an  action 
against  a  street  railway  company  for  injuries  to  a  passenger  received  by  his  be- 
ing knocked  from  the  inner  foot  board  by  collision  with  a  passenger  on  the  in- 
ner foot  board  on  a  car  going  in  the  opposite  direction,  the  issue  as  to  plaintiff's 
contributory  negligence  was  sharply  presented  by  the  pleadings,  and  there  was 
substantial  evidence  introduced  tending  to  establish  plaintiff's  negligence,  it  was 
proper  to  instruct  that  it  was  the  plaintiff's  duty  in  going  upon  the  inner  foot 
board  to  exercise  such  care  as  the  position  rendered  reasonably  necessary  to 
prevent  his  being  struck  by  passengers  on  the  car,  or  by  the  car  passing  on  the 
other  track,  and,  if  he  could  by  standing  upright  thereon  have  avoided  being 
struck  by  a  passenger  on  or  by  the  passing  car  and  failed  to  do  so,  in  conse- 
quence of  which  he  was  injured,  he  is  not  entitled  to  recover.^''' 

Standing  at  Door  as  Train  Coming  to  Stop. — In  an  action  against  a 
railroad  for  injuries  to  a  passenger  caused  by  a  fall  resulting  from  her  leaving 
her  seat  and  standing  at  the  door  before  the  stopping  of  the  train,  the  jury 
should  have  been  instructed  that,  even  if  defendant  was  negligent  in-  the  manner 
of  stopping  the  train,  if  the  passenger  failed  to  exercise  ordinary  care  for  her 
own  safety,  considering  her  age  and  condition,  but  for  which  want  of  care 
she  would  not  have  been  injured,  she  could  not  recover.^^ 

Preparing  to  Alight  before  Car  Stops. — See  post,  "Alighting  from  Moving 
Conveyance,"  §  2961. 

§  2960.  Leaving  Conveyance  in  General. — In  a  passenger's  action  for 
injuries  received  in  leaving  or  alighting  from  a  car  where  the  defense  is  con- 
tributory negligence,  the  court  should  instruct  the  jury  that  it  is  the  duty  of 
the  defendant  to  exercise  care  and  caution  and  if  by  so  doing  when  the  accident 
happened,  it  would  have  been  avoided,  and  failed  to  do  so,  the  jury  could  not 
find   plaintiff   guilty   of   contributory   negligence. ^^ 

25.  Riding  on  steps  of  street  car. — Fos-  defendant's    street   car,    it    appeared    from 

ter  V.   Union   Tract.    Co.,   199   Pa.   498,   49  the  testimony  submitted  by  plaintiff  that 

Atl.   370.  she  was  a  passenger  in   defendant's   open 

_  26.  Releasing  hold  on  guard  rail  while  car,    and    had    directed   the    conductor    to 

riding   on   steps. — Quinn   v.    Metropolitan  let  her  off  at  a  certain  point,  to  which  he 

St.  R.  Co._,  218  Mo.  545,  Its  S.  W.  46.  agreed;   that   at  a   point   beyond   her   des- 

27.  Riding  on  inner  running  board  of  tination  the  car  stopped;  that,  two  min- 
street  car. — Simonton  v.  St.  Louis  Trans.  utes  after  the  car  had  stopped,  plaintiff, 
Co.,  207  Mo.  718,  106  S.  W.  40.  with   her  arms  full  of  bundles,   attempted 

28.  Passenger  seventy-six  years  of  age.  to  alight,  and  in  stepping  down  from  the 
— Illinois  Cent.  R.  Co.  v.  Jolly,  117  Ky.  first  to  the  second  step  of  the  car  was  vio- 
632,  78  S.  W.  476,  25  Ky.  L.  Rep.  1735.  lently  thrown  to   the  ground  by  the  sud- 

29.  Leaving  conveyance  in  general. — ■  den  starting  of  the  car,  and  injured.  The 
In  an  action  for  damages  for  injuries  re-  motorman  and  conductor  of  the  car  tes- 
sulting  to  plaintiff  by  being  thrown  from       tified  for  defendant  that  they  did  not  see 
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Notice  to  Conductor  of  Intention  to  Alight. — In  an  action  by  a  passenger 
on  a  street  car  for  injuries  received,  where  the  instructions  required  the  jury 
to  find  that  plaintiff  could  not  recover  unless  she  was  in  the  exercise  of  due 
care  for  her  own  safety,  and  that  the  giving  of  notice  in  some  way  to  the  con- 
ductor that  she  desired  to  alight  was  involved  in  her  exercise  of  due  care,  it 
sufficiently  presented  to  the  mind  of  the  jury  the  question  of  notice  to  the  con- 
ductor.^" 

Choice  between  Perilous  and  More  Safe  Way. — In  an  action  by  a  pas- 
senger for  injuries  received  in  alighting  from  a  train,  the  court  should  refuse 
to  charge  that  where  there  are  two  ways  of  leaving  a  train,  one  safe  and  the 
other  less  safe,  and  a  passenger,  leaving  by  the  latter  way,  is  injured,  he  can 
not  recover,  because,  in  selecting  the  more  perilous  way,  "he  was  guilty  of  con- 
tributory negligence;"  contributory  negligence  being  a  question  for  the  jury.^^ 

Duty  to  Alight  with  Reasonable  Promptness. — Where,  in  an  action  for 
injuries  to  a  passenger  while  alighting  from  the  train  at  a  station,  it  did  not 
appear  that  there  was  any  other  passenger  behind  her,  and  there  was  evidence 
that  there  were  several  in  advance  of  her,  who  had  all  alighted  and  walked  off 
of  the  station  platform,  and  were  no  longer  in  sight,  before  plaintiff  started  to 
descend  the  car  steps,  there  was  evidence  justifying  an  instruction  that  it  was 
plaintiff's  duty  to  leave  the  train  with  reasonable  promptness,  and  if  she  was 
negligent  in  that  respect,  which  negligence  directly  contributed  in  any  degree 
to  the  accident,  plaintiff  could  not  recover. ^^ 

Failure  to  Take  Hold  of  Hand  Rail. — As  it  is  not,  as  a  matter  of  law,  con- 
tributory negligence  for  a  street  car  passenger  to  fail  to  take  hold  of  the  rail 
or  bar  of  the  car  while  riding  on  the  platform  preparatory  to  alighting,  it  is 
proper  to  refuse  an  instruction,  in  an  action  for  injury  in  being  thrown  off  by 
the  sudden  starting  of  the  car,  that  such  failure  of  a  passenger  would  be  con- 
tributory negligence.^^ 

Fall  Attributable  to  Misstep. ^ — Where  plaintiff  testified  that  she  followed 
the  conductor  out  of  the  car  and  attempted  to  alight  as  soon  as  he  placed  the 
stool  on  the  ground,  before  she  discovered  it  had  been  placed  under  the  car 
steps,  an  instruction  that,  if  plaintiff  left  the  car  hurriedly  and  the  fall  was 
attributable  solely  to  a  misstep  which  she  made  in  a  hurry,  then  the  company 
was  not  hable,  was  proper. ^^ 

Leaping  from  Box  Car. — Where  a  passenger,  was  injured  by  leaping  from 
a  box  car  while  the  train  was  stopped  at  a  station  to  which  he  had  taken  passage ; 
no  means ^f  descent  being  provided;  an  instruction  to  the  effect  that  if  he  leaped 
from  the  car  without  being  in  peril  or  having  reason  to  believe  that  he  was  in 
peril,  and  the  injury  thereby  resulted,  he  could  not  recover,  was  correctly  re- 
fused because  it  did  not  contain  the  further  element  that  the  circumstances 
were  such  that  the  plaintiff  might  reasonably  have  apprehended  injury  from 
the  leap. ^5 

Alighting  at  Unusual  Place — Injury  by  Sudden  Movement  of  Car. — In 

an  action  for  injuries  to  a  passenger  while  alighting  from  a  car  through  an  al- 

plaintiff    fall,    and  that    if  she  had  fallen  safe     way. — Brodie   v.    Carolina    Mid.    R. 

they  would  have  seen  it.     Held,  that  the  Co.,  46   S.   C.  20B,  24  S.   E.  180. 

court    properly    instructed    the   jury   that  gg.    Duty    to     alight     with     reasonable 

It  was  the  duty  of  defendant  to  exercise  promptness.— Philadelphia,   etc.,   R.  Co.  v. 

care    and    caution,    and  if     by    doing  so  Hand,  101  Md.  233,  61   A.tl.  285 

when    the    accident    happened,    if    it    did  oo    i?  -i         ^     ^  t      i    u      i-  ,        .       ., 

happen,   it   might  have  been   averted,   and  rw'          t"t   •  *°  ^^^^  }'°}^  °^  ^"^^  ""f'^-- 

it  failed  to  do  so,  the  jury  could  not  find  ?,'';^'if°, 3;!"l°"  .x    |;'^^   C°-    ^-    Hanthorn, 

plaintiff  guilty  of  contributory  negligence."  ^"  ^"-  ^^^'   '^  ^-  ^-  ^O^^. 

Cawfield  V.  Asheville  St.  R.  Co.,  Ill  N.  C.  34-      Fall     attributable     to      misstep.— 

597,  16  S.   E.  703.  lucker  v.   Central,   etc.,    R.    Co.,   50   S.   E. 

30.  Notice  to  conductor  of  intention  to  128,   122   Ga.   387. 

alight. — Chicago     Union     Tract.      Co.     v.  35.   Leaping  from   box   car. — Evansville, 

Hanthorn,  211  111.  367,  71_  N.  E.  1022.-  etc.,   R.    Co.    v.    Duncan,  28    Ind.    441,  92 

31.  Choice    betwen    perilous    and    more      Am.   Dec.  322. 
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leged  negligent  jerk  thereof,  an  instruction  that,  if  plaintiif  got  off  the  car  at  a 
place  where  it  was  not  usual  to  discharge  passengers,  it  was  not  negligence  for 
defendant's  servants  to  cause  the  car  to  suddenly  jerk,  was  properly  refused, 
since,  if  not  otherwise  bad,  it  hypothesized  the  departure  of  plaintiff  from  the 
car,  whereas,  if  so,  the  jerk  of  the  car  could  not  be  negligent  under  such 
circumstances. *8 

Applicability  to  Evidence. — See  ante,  "Applicability  to  Evidence,"  §  2929. 

§  2961.  Alighting  from    Moving    Conveyance. — Degree    of    Care. — 

Where  there  is  evidence  of  carelessness  of  a  passenger  in  jumping  off  a  mov- 
ing train,  it  is  error  to  refuse  to  charge  that  it  is  the  duty  of  every  person  about 
to  get  on  or  off  the  car  to  exercise  due  care  commensurate  with  the  danger.^''' 

Alighting  Proximate  Cause  of  Injury. — Where,  in  an  action  for  injuries  to 
a  passenger  on  a  street  car,  there  was  evidence  that  he  attempted  to  get  off 
while  the  car  was  still  moving,  and  before  he  was  invited  to  alight,  it  was  error 
to  refuse  to  charge  that,  if  the  proximate  cause  of  his  injury  was  so  alighting 
before  the  car  stopped,  he  could  not  recover,  whether  he  exercised  due  care  or 
not.^* 

Charging  Contributory  Negligence  as  Matter  of  Law. — In  an  action  for 
injuries  to  a  passenger  received  in  alighting  from  a  street  car,  instructions  in 
effect  charging  that  plaintiff  was  guilty  of  contributory  negligence  as  matter  of 
law  if  he  attempted  to  alight  from  a  moving  car,^^  are  erroneous,  although 
plaintiff  was  an  old  woman.***  The  instruction  in  such  case  must  be  definite 
as  to  the  speed  of  car,*!  upon  which  the  question  of  negligence  in  stepping  there- 
from depends;  must  not  ignore  the  plaintiff's  physical  condition  at  the  time,  as 
where  he  was  suffering  from  a  prior  injury;  ^^  or  the  fact  that  he  was  encum- 


36.  Alighting  at  unusual  place — Injury 
by  sudden  movement  of  train Birming- 
ham R.,  etc.,  Co.  V.  Harden,  156  Ala.  244, 
47   So.   327. 

37.  Degree  of  care. — Florida,  etc.,  R. 
Co.  V.  Oeiger,  64  Fla.  383,  60  So.  753. 

38.  Alighting  proximate  cause  of  injury. 
— Knoxville  Tract.  Co.  v.  Carroll,  113 
Tenn.    514,    82    S.   W.   313. 

39.  Birmingham  R.,  etc.,  Co.  v.  L,ide 
(Ala.),   58   So.   990. 

In  an  action  for  injuries  to  a  passen- 
ger in  alighting  from  a  street  car,  the 
court  charged  that  if  plaintiff,  in  the  ex- 
ercise of  due  care  and  prudence  on  her 
part  and  while  the  car  was  standing  still, 
was  in  the  act  of  getting  off,  and  the  car 
was  started  before  she  had  a  reasonable 
opportunity  to  do  so,  etc.,  she  w-as  enti- 
tled to  recover.  Another  instruction 
charged  that,  though  the  conductor  failed 
to  stop  the  car  when  requested  while  in 
its  usual  stopping  place,  such  failure  did 
not  justify  plaintiff  in  attempting  to  leave 
the  car  while  in  motion,  and  if  she  did 
so  she  assumed  the  risk,  and  her  injury 
by  reason  of  such  attempt  was  contrib- 
utory negligence  barring  a  recovery;  also 
that  if  plaintiff,  "without  waiting  for  the 
car  to  come  to  a  full  stop,  undertook  to 
and  did  step  from  the  car  while  in  mo- 
tion, and  as  a  natural  result  thereof  was 
injured,  she  could  not  recover."  Held, 
that  such  instructi.ms  were  erroneous  as 
in  effect  charging  that  plaintiff  was  guilty 
of    contributory    negligence  as   a    matter 
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of  law  if  she  attempted  to  alight  from  a 
moving  car.  Paul  v.  Salt  Lake  City  R. 
Co.,   83   Pac.   563,   30  Utah   41. 

40.  Aged  woman. — An  instruction,  in 
an  action  for  injuries  to  a  street  car  pas- 
senger, who  was  a  woman  sixty-four 
years  of  age,  that  if  the  car  had  not  come 
to  a  full  stop  plaintiff  was  guilty  of  con- 
tributory negligence  in  stepping  off,  as 
she  took  the  chances  by  stepping  off 
while  the  car  was  in  motion,  is  erroneous, 
for  charging  that  plaintiff  was  conclu- 
sively guilty  of  contributory  negligence 
under  the  facts  stated.  Marsh  v.  Rhode 
Island   Co.,   86   Atl.   724,   35    R.   I.   370. 

41.  Definiteness  as  to  speed  of  car. — In 
an  action  against  a  street  railway  for  in- 
juries to  a  passenger,  a  request  to  charge 
that,  if  plaintiff  jumped  or  stepped  off 
the  car  while  in  motion,  he  could  not  re- 
cover, should  be  refused  because  it  is  in- 
definite as  to  the  speed  of  the  car  on 
which  the  question  of  negligence  in  step- 
ping therefrom  would  depend.  Judg- 
ment, 102  N.  W.  201,  reversed  in  Cody  v. 
Duluth  St.  R.  Co.,  103  iN.  W.  397,  94 
Minn.  74. 

48.  Plaintiff's  physical  condition. — In  a 
suit  against  a  street  railway  company 
for  damages  sustained  by  plaintiff  in 
stepping  off  a  car,  it  was  shown  that  at 
that  time  he  was  suffering  from  a  prior 
injury.  Held,  that  a  charge  to  the  effect 
that  if  the  car  was  moving  faster  than  us- 
ual when  plaintiff  got  off,  and  he  knew 
the    risk    and    danger,    and    was    not     in- 
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bered  with  bundles.*^  The  court  must  explain  what  would  on  the  evidence  con- 
stitute contributory  negligence.**  But  in  Massachusetts,*^  Michigan,*''  and 
Pennsylvania,* '^  it  is  proper  to  charge  negligence  in  alighting  from  a  moving  car 
as  matter  of  law. 

Failure  to  Stop  Does  Not  Give  Bight  to  Jump  Off. — Where,  in  an  action 
for  injuries  to  a  passenger  by  the  alleged  premature  starting  of  a  street  car  while 
he  was  attempting  to  alight,  defendant  claimed  that  plaintiff  attempted  to  alight 
while  the  car  was  in  motion,  and  before  it  was  brought  to  a  stop,  defendant  was 
entitled  to  an  instruction  that,  while  it  was  defendant's  duty  to  stop  the  car  to 
afford  plaintiff  an  opportunity  to  alight,  yet  its  failure  to  do  so  would  not  give 
plaintiff  the  right  to  jump  from  the  moving  car.*^ 

Getting  Oflf  Train  Which  Started  after  Coming  to  Stop. — Where  plain- 
tiff, who  was  injured  while  alighting  from  a  train,  testified  that  he  had  several 
bundles,  and  started  to  get  off  as  soon  as  he  could  after  the  train  stopped,  there 
is  error  in  a  charge  to  the  jury  to  find  for  plaintiff  if  he  used  reasonable  diH- 
gence  to  get  off,  conditioned  as  he  was,  and  the  train  started  with  a  jerk,  and 
caused  him  to  fall,  while  he  was  using  ordinary  care,  but  that,  though  the  train 
did  not  stop  long  enough,  the  jury  should  find  for  defendant  if  he  tried  to  get 
off  while  the  train  was  moving,  and  in  so  doing  was  himself  guilty  of  a  want 
of  ordinary  care;  and  that  plaintiff  could  not  recover  if  the  train  stopped  long 
enough,  and  he  negligently  remained  on  the  train  until  it  started,  and  then  tried 
to  get  off.*'  But  an  instruction  in  such  case  which  in  effect  states  that  unless 
plaintiff  showed  an  absence  of  all  care  in  alighting  he  can  recover,  is  errone- 
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fluenced  by  the  request  of  the  conductor 
to  jump,  this  was  evidence  of  a  want  of 
care,  was  objectionable  as  not  referring 
to  plaintiff's  prior  injury,  and  in  not  di- 
recting the  attention  of  the  jury  to  facts 
which,  if  satisfactorily  proved,  would 
constitute  negligence.  Wyatt  v.  Citizens' 
R.  Co.,  63  Mo.  408. 

43.  Encumbered  with  bundles. — See 
Texas,  etc.,  R.  Co.  v.  Miller,  79  Tex.  78, 
15  S.  W.  364,  33  Am.  St.  Rep.  308,  11  L. 
R.  A.  395. 

44.  Wyatt  v.  Citizens'  R.  Co.,  63  Mo. 
408. 

45.  The  Massachusetts  court  has  held 
that  where  the  controlling  issue  was  as 
to  whether  the  car  had  come  to  a  stand- 
still before  plaintiff  attempted  to  alight, 
the  failure  to  instruct  in  substances  that 
if  it  had  not  come  to  a  stop  the  defendant 
was  not  liable  was  prejudicial  error. 
Krock  V.  Boston  Elev.  R.  Co.,  101  N.  E. 
968,   314   Mass.   398. 

46.  Plaintiff,  after  the  conductor  of  a 
street  car  had  rung  the  signal  bell  to 
stop  the  car,  was  proceeding  to  alight, 
holding  a  parcel  under  one  arm,  when  he 
fell  and  there  was  a  conflict  of  evidence 
as  to  where  plaintiff  fell,  which  involved 
the  questions  whether  the  car  had 
stopped  and  moved  on  again  as  plaintiff 
was  in  the  act  of  alighting,  or  whether 
he  attempted  to  alight  before  it  was  at  a 
standstill;  an  instruction  that,  if  plaintiff 
attempted  to  alight  before  the  car  was  at 
a  standstill,  then  he  could  not  recover, — 
the  court  having  also  called  the  jury's  at- 
tention to  the  conflict  of  evidence  as  to 
the  place  of  the  accident,  was  sufficient 
on  '  the    question   of    contributory    negli- 


gence.    Kirchner  v.  Detroit  City  R.   Co., 
91  Mich.  400,  51    N.  W.  1059. 

47.  There  being  no  evidence  as  to 
whether  a  passenger  got  off  a  street 
car  before  it  stopped,  or  did  not  leave 
it  till  it  stopped,  and  it  started  with 
a  sudden  jerk  while  she  was  getting  off, 
causing  her  to  fall,  and  nothing  to  take 
case  out  of  the  rule  that  it  is  negligence 
for  a  passenger  to  alight  from  a  moving 
train,  it  is  error  to  charge  that,  if  the 
jury  take  the  version  that  the  car  had  not 
stopped  when  she  undertook  to  get  out, 
they  might  find  her  guilty  of  contributoiy 
negligence,  and  in  that  case  she  would 
not  be  entitled  to  recover,  and  that,  if 
she  undertook  to  get  off  the  car  before 
it  stopped,  they  might  ascertain  that  she 
ought  to  have  waited.  Neff  v.  Harris- 
burg  Tract.  Co.,  43  Atl.  1030,  193  Pa.  501, 
73  Am.   St.  Rep.  835. 

48.  Failure  to  stop  does  not  give  right 
to  jump  off. — McDonald  v.  City  Elect.  R. 
Co.,  137  Mich.  393,  100  N.  W.  592. 

49.  Getting  off  train  which  started  after 
coming  to  stop. — Texas,  etc.,  R.  Co.  v. 
Miller,   79   Tex.   78,   15   S.   W.   364.   33   Am. 

.  St.  Rep.  308,  11  L.  R.  A.  "395. 

50.  An  instruction,  in  an  action  for  in- 
jur3'  to  a  passenger  while  alighting  at  a 
station  after  the  train  had  started  up, 
that,  if  the  train  remained  at  a  standstill 
for  a  time  reasonably  long  enough  for 
plaintiff  to  alight,  and  she  negligently  de- 
layed to  do  so  till  it  was  in  motion,  and 
got  off  while  it  was  so  in  motion,  and 
her  injuries  were  the  result  of  her  contrib- 
utory negligence,  she  could  not  recover; 
and  that  the  meaning  of  negligence  as 
used  in  the   instruction  was  the  want  or 
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Alighting  from  Street  Car  after  It  Started. — In  an  action  against  a  street 
railroad  company  for  injuries  received  in  getting  off  a  street  car  after  it  started, 
where  there  was  evidence  which  justified  the  court  in  submitting  the  question 
of  plaintiff's  negligence  in  getting  off  the  car  as  one  of  fact,  it  was  not  error  to 
omit  to  state  what  facts,  if  found  to  be  true,  would  constitute  negligence  on 
plaintiff's  part ;  ^^  but  an  instruction  in  such  case  which  leaves  the  jury  to  treat 
the  necessity  that  was  to  govern  plaintiff's  conduct  under  the  circumstances  as 
an  absolute  necessity,  is  error.^^  And  where,  in  an  action  for  injuries  to  a  pas- 
senger, the  court  positively  charged  that  if  plaintiff  undertook  to  leave  the  car 
after  it  had  started  and  when  it  was  in  actual  motion  she  could  not  recover,  an 
instruction  that  if  a  reasonable  stop  was  made,  if  plaintiff  had  given  no  notice 
that  she  desired  to  alight,  if  after  the  car  started  it  occurred  to  plaintiff  that 
she  ought  to  have  gotten  off,  when  she  attempted  to  alight  while  the  car  was  in 
motion,  and  by  reason  thereof  she  fell  off  and  was  injured,  she  could  not  re- 
cover, was  not  objectionable  as  including  elements  not  necessary  to  be  passed 
on  to  acquit  defendant  of  liability. ^^ 

Construction  as  Authorizing  Passenger  to  Alight  after  Train  Started. 
— An  instruction,  in  an  action  against  a  railroad  company,  that  if  decedent  was 
a  passenger,  and,  when  the  train  was.  approaching  her  destination,  def-endant's 
employees  announced  the  name  of  the  station,  and  the  train  came  to  a  stop 
within  the  city  limits,  but  before  reaching  the  depot,  and  decedent  went  upon  the 
platform  steps  under  such  circumstances  as  would  lead  a  reasonably  prudent  per- 
son to  believe  that  the  train  had  stopped  for  passengers,  and  that,  in  attempting 
to  get  off,  the  train  moved  suddenly  without  sufficient  time  for  her  to  alight, 
throwing  her  from  the  car,  the  jury  should  find  for  plaintiff,  only  meant  that 
defendant  was  liable  if  decedent  went  to  the  platform  under  the  circumstances 
stated,  and,  in  attempting  to  alight  while  the  train  was  standing  still,  was  injured 
by  its  sudden  movement,  and  was  not  objectionable  as  instructing  that  decedent 
could  alight  after  the  train  started. ^^ 

Preparation  to  Alight  before  Car  -Stops. — An  instruction  that  the  jury 
must  believe  that  plaintiff  was  not  negligent  in  preparing  to  alight  from  defend- 
ant's car  while  it  was  in  motion  sufficiently  calls  the  jury's  attention  to  evidence 
respecting  plaintiff's  negligence  in  attempting  to  alight  from  a   moving  car.^s 

Instruction  Presenting  Defendant's  Theory  of  Case. — An  instruction 
in  its  original  form  which  correctly  presents  defendant's  defense  of  contributory 
negligence  should  be  given  without  modification  unless  the  same  theory  of  de- 
absence  of  care,  is  erroneous  in  stating  cessity;  the  evidence  sliowing  she  was 
in  efifect  that,  unless  she  showed  an  ab-  crippled  in  her  left  limb  from  rheuma- 
sence  of  all  care  in  alighting,  verdict  tism,  that  when  the  car  started  she  was 
should  be  for  her;  as  her  choice  to  get  in  the  act  of  putting  her  left  foot  on  the 
ofif,  if  the  train  is  started  before  she  has  ground,  and  that  in  the  effort  to  alight 
time,  must  not  be  exercised  negligently  she  was  holding  to  the  handle  bar  of  the 
or  unreasonably.  Louisville,  etc.,  R.  Co.  car;  she  thus,  by  defendant's  negligence, 
V.  Coons,  76  S.  W.  45,  35  Ky.  L,.  Rep.  509.       being  put  in   a  position   of  danger   calcu- 

51.  Alighting  from  street  car  after  it  lated  to  alarm  and  disconcert  her  and 
started. — Olfermann  v.  Union  Depot  R.  prevent  exercise  of  clear  judgment,  and 
Co.,  125  Mo.  408,  28  S.  W.  742,  46  Am.  St.  therefore  being  held  only  to  ordinary  care 
Rep.   483.  under  the   circumstances.   United   R.,   etc., 

52.  Necessity  for  plaintiff's  conduct. — A  Co.  v.  Beidelman,  53  Atl.  913,  95  Md.  480. 
requested  instruction  that  if  the  jury  find  53.  Champane  v.  La  Crosse  City  R.  Co., 
that   plaintiff   signaled   for   the   car   to   be       121  Wis.  554,  99   N.  W.  334. 

stopped,  and  after  it  had  stopped  stepped  54.  Construction  as  authorizing  passen- 

on    the    footboard,    but    "voluntarily    and  ger   to    alight    after     train     started. — St. 

without  necessity"   stepped  to  the  ground  Louis,   etc.,   R.   Co.  v.   Rush,   93   Ark.   631, 

while    the    car    was    in      motion,    verdict  133    S.   W.   804. 

should  be  for  defendant,  is  objectionable  55.  Preparing  to  alight  before  car  stops. 

as  leaving  the  jury  to  treat  the  necessity  — Judgment,  71   111.   App.   162,  affirmed  in 

that  was  to  govern  plaintiff's  conduct  un-  Springfield    Consol.    R.    Co.    v.    Hoeffner, 

der  the  circumstances  as  an  absolute  ne-  175  111.  634,  51  N.  E.  884. 
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fense  has  been  embodied  in  an  instruction. ^^ 

Repetition  of  Instructions. — In  an  action  against  a  street  railroad  for  in- 
juries to  a  passenger,  where  the  court  charged  that,  if  plaintiff  attempted  to 
alight  from  the  car  after  it  had  started,  and  such  act  was  negligence  on  his  part, 
the  jury  should  find  for  defendant,  it  was  not  error  to  refuse  a  requested  charge 
that,  .if  plaintiff  attempted  to  alight  from  the  car  while  it  was  in  motion,  he  could 
not  recover.sT  But  where,  in  an  action  for  death  of  a  passenger  by  being  thrown 
from  a  street  car,  certain  instructions  presented  the  theory  that  if  deceased 
voluntarily  placed  herself  in  a  position  of  peril  or  voluntarily  left  the  car  "with- 
out the  knowledge  of  the  conductor  or  motorman  in  charge  of  the  car  or  be- 
fore they  could  interpose  to  prevent  her,"  the  carrier  was  not  liable,  such  in- 
structions did  not  cover  an  instruction  that  if  decedent  of  her  own  volition  got 
off  the  car  while  in  motion  and  in  consequence  of  her  own  act  was  thrown  to 
the  ground,  and  sustained  injuries  of  which  she  afterwards  died,  the  verdict 
must  be  for  defendant,  whether  the  conductor^  or  motorman  knew  or  might 
have  known  that  she  was  in  the  act  of  getting  off  the  car,  or  whether  they  took 
any  steps  to  prevent  her  doing  so.^^ 

§  2962.  Disobedience  of  Rules  of  Carrier. — In  a  passenger's  action  for 
injuries,  where  the  evidence  that  a  certain  rule  had  been  established  was  un- 
contradicted, and  there  was  no  evidence  of  any  positive  act  abolishing  it,  a 
charge  requiring  the  jury  to  determine  whether  the  "company  had  no  such 
rule,"  or  whether,  in  case  such  rule  had  been  established,  "the  same  had  been 
abrogated  by  positive  act  of  the  company,"  submitted  questions  not  raised  by 
the  evidence.^® 

Degree  of  Attention  to  Be  Given  Notice. — An  instruction,  in  an  action  by 
a  passenger  against  a  carrier  for  injuries  sustained  by  falling  off  a  poorly- 
lighted  depot  platform,  that  it  was  the  duty  of  the  passenger  to  exercise  such 
attention  to  a  notice  given  to  passengers  not  to  leave  the  train  at  a  certain  place 
"as  a  passenger  of  ordinary  attention  would  have  done,"  was  erroneous  and 
misleading.®° 

Whether  Rule  Abrogated. — Where  the  jury  are  to  determine  whether  a 
certain  rule  has  been  so  generally  disregarded  as  to  authorize  the  belief  that  it 
has  been  abrogated,  it  is  improper  to  instruct  that  such  rule  might  be  regarded 
as  abrogated  if  it  has  not  been  "kept  in  full  force  and  effect."  ^^ 

§  2963.  Acts  by  Permission  or  Direction  of  Carrier's  Employees. — In  a 

passenger's  action  for  injuries  sustained  by  reason  of  acting  on  the  invitation 

56.  Theory  of  case. — See  ante,  "Enunci-  injury.  Held,  that  the  instruction  in  its 
ating  Theories  of  Case,"  §  2947.  original  form  correctly  presented  defend- 
In  an  action  for  death  of  a  passenger  ant's  defense  of  contributory  negligence, 
by  being  thrown  from  a  street  car,  de-  and  that  the  modification  was  improper, 
fendant  requested  the  court  to  charge  that  Van  Horn  v.  St.  Louis  Trans.  Co.,  95  S. 
if   deceased,   of  her  own  volition,   got   off  W.   326,   198   Mo.   481. 

from  the  car  while  in  motion,  and  in  con-  57.     Repetition     of     instructions. — West 

sequence    of   her    own    act   in    getting    off  Chicago  St.  R.  Co.  v.  McCaiferty,  220  111. 

was  thrown  to  the  ground  and   sustained  476,  77  X.  E.  153.  See  ante,  "Repetition  of 

injuries     from     which     she     died,    plaintiff  Instructions,"    §   2951. 

could  not  recover  though  the  car  had  not  58.  Van   Horn  v.   St.  Louis  Trans.  Co., 

sufficient  guards   to  the   seats   or  was  un-  ^^gg  ]y[o.  481    95  S.  W.  326. 

duty   crowded   or  was   running  at   an   un-  _„     t->-     u'j-  r       1'         r     :  - 

usual  rate  of  speed,  or  though  the  track  59.   Disobedience   of  rues   of   carner.- 

was   rough   and   caused   jerks   and   shocks  ?°"f°"j  T'{-^' -m'  "''                 ^ 
of  the  car  as  it  proceeded  over  the  same.  '^PP-^-  *^  *■    ^^ ■   '"*•    _ 
The  court  modified  the  instruction  by  add-  .  60.  Degree  of  attention  to  be  given  no- 
ing  a  clause,   unless  the  jury  believe  that  tice.— Texas,  etc.,   R.   Co.  v.  Taylor   (Tex. 
the  crowded  condition  of  the  car,  the  in-  Civ.  App.),  58  S.  W.  166,  reversed  on  re- 
sufficiency  of  the  guards  on  the  seats   or  hearing  58   S.    U  .   844. 
the   running   at   an   unusual   speed   or  the  61.  Whether  rule  abrogated. — Houston, 
roughness  of  the  tracks,  jerks,  etc.,  or  all  etc.,  R.  Co.  v.  Xorris  (Tex.  Civ.  App.),  41 
combined,  was  the  proximate  cause  of  the  S.    W.    708. 
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or  obeying  the  directions  of  the  employees  of  the  carrier  in  charge  of  its  con- 
veyance where  the  defense  is  that  the  passenger  acted  vokmtarily  without  sug- 
gestion, order  or  direction  from  the  employees  in  charge,  the  instructions  should 
not  ignore  the  question  whether  the  injured  passenger  was  directed  to  take  the 
place  he  did  by  the  carrier's  servants,''^  or  exclude  the  idea  of  his  voluntarily 
taking  the  position,*^  and  does  not  do  so  where  the  charge  stated  that  the  plain- 
tiff insisted  that  the  person  injured  "was  ordered  off  by  the  party  in  charge  of 
the  train  or  car,"  and  it  is  incumbent  on  him  to  satisfy  the  jury  of  the  fact.'*^ 

What  Amounts  to  An  Instniction. — In  an  action  for  injuries  received  in 
attempting  to  ttep  from  a  train,  it  was  not  error  to  refuse  -to  instruct  that  the 
brakeman's  calling  the  station  was  not  an  invitation  to  alight  from  the  train,  or, 
if  it  was,  that  it  was  not  an  invitation  to  ahght  until  the  train  had  come  to  a 
stop  at  the  station,  where  the  court  instructed  that  plaintiff  "was  bound  to  use 
due  care  to  ascertain  whether  the  train  reached  the  place  designed  for  passen- 
gers to  alight,  and  had  no  right  to  assume  it  simply  because  the  brakeman  had 
announced  the  station,  and  the  train  had  stopped.     She  must  use  her  senses."  ^^ 

Act  of  Passenger  Such  as  Prudent  Person  Would  Not  Attempt. — In 
an  action  for  injuries  to  a  passenger  by  reason  of  his  compliance  with  the  order 
or  direction  of  the  servants  in  charge  of  the  carrier's  conveyance,  the  court 
should  charge  that  where  the  act  of  the  injured  passenger  is  such  as  a  person 
of  ordinary  prudence  would  not  attempt,  there  can  be  no  recovery.^'^ 

Riding  on  Engine. — An  instruction  to  the  effect  that  if  the  jury  believe  the 
injured  passenger  was  rightfully  on  the  engine  by  invitation  and  direction  of 
defendant's  servant,  that  he  used  ordinary  care  for  his  personal  safety,  and 
was  injured  by  the  carelessness  of  defendant's  servants,  the  plaintiff  could  re- 
cover, but  if  they  did  not  believe  a  man  of  ordinary  care  and  prudence  would 
ride  upon  an  engine  as  the  injured  passenger  is  shown  to  have  done,  plaintiff 
could  not  recover,  are  not  erroneous,  as  unfair  statements  of  the  issues,  and 
do  not  tend  to  mislead  the  jury  into  understanding  that  plaintiff  might  recover, 

62.  Deceased,  a  shipper  of  stock,  was  and  without  any  suggestion  or  order  or 
entitled  to  transportation  from  the  switch  direction  from  either  the  conductor  or 
yard  to  the  stock  yards.  The  only  means  other  employee  of  defendant  company  in 
furnished  were  the  top  of  a  stock  car  or  charge  of  said  train,  left  the  train,  then 
the  engine.  By  direction  of  the  engineer,  she  would  not  be  entitled  to  a  recovery," 
he  got  upon  tlie  footboard  of  the  engine.  is  without  merit,  where  the  judge  charged 
The  defendant  asked  for  the  instruction  the  jury  that  the  plaintiff  insisted  that 
that  common  prudence  dictated  that  he  the  person  injured  "was  ordered  off  by 
should  put  himself  in  the  safest  place  pos-  the  conductor  or  party  in  charge  of  the 
sible,  and,  if  the  engine  was  not  as  safe  train,  and  it  is  incumbent  on  her  to  satisfy 
as  the  car,  he  was  guilty  of  negligence.  the  jury  of  this  fact."  Southern  R.  Co.  v. 
Held,  that  the  instruction  was  properly  Coursey,  41  S.  E.  1013,  115  Ga.  602. 
refused,  as  it  ignored  the  question  65.  What  amounts  to  an  instruction. — 
whether  the  deceased  was  directed  to  Barry  v.  Boston,  etc.,  K.  Co.,  173  Mass. 
take  the  place  he  did  by  defendant's  serv-  109,  51  N.  E.  518. 

ants.     Lake  Shore,  etc.,   R.   Co.  v.  Brown,  66.    Act   of  passenger  such   as  prudent 

123  111.  162,  14  N.  E.  197,  5  Am.  St.  Rep.  person  would  not  attempt. — In  an  action 

510.  against    a   railroad    company   for   injuries, 

63.  An  instruction  that  if  defendants'  the  defendant  requested  the  court  to 
agents  permitted  a  person  to  take  a  po-  charge  that  if  plaintiff  undertook  to  board 
sition  on  the  steps  of  one  of  their  cars,  the  train  while  in  motion,  and  was  in- 
and  while  standing  there  he  was  killed,  jured,  she  was  guilty  of  negligence,  and 
then  deceased  was  guilty  of  no  negli-  the  court  added:  "Unless  she  was  di- 
gence,  is  incorrect,  as  excluding  the  idea  reeled  by  some  employee  of  defendant  in 
of  his  voluntarily  taking  the  position,  charge  of  the  train,  and  her  obedience  to 
there    being    no    evidence    to    the    point.  such  instruction  would  not   lead  her  into 

,  Huelsenkamp     v.     Citizens'     R.     Co.,     34  apparent  danger  such  as  a  prudent  person 

Mo.  45.  would   not  assume."     Held,   that  such   in- 

64.  In  an  action  for  injuries  sustained  struction,  without  the  modification,  was 
in  alighting  from  a  train,  objection  that  more  favorable  than  the  defendant  was 
the  court  failed  in  its  charge  to  submit  to  entitled  to.  Pence  v.  Wabash  R.  Co.,  90 
the  jury  the  defense  relied  on  by  defend-  N.  W.  59,  116  Iowa  279. 

ant,  namely,  "that  if  plaintiff  voluntarily. 
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although  deceased  was  negligent  in  getting  on  the  engine  and  remaining  there.^'^ 

§  2964.  Acts  in  Emergencies. — Predicating  Lack  of  Coolness  on 
Sudden  Danger. — In  an  action  for  injuries  to  a  passenger  attempting  to  board 
a  passenger  train,  an  instruction  that  "one  brought  into  sudden  danger  by  the 
wrong  of  another  is  not  expected  to  act  with  coolness  and  deliberation  as  moved 
a  reasonable  man  under  ordinary  circumstances"  was  erroneous  for  attempting 
to  predicate,  as  a  matter  of  law,  lack  of  coolness  and  deliberation  upon  merely 
"sudden  danger,"  however  slight  that  danger  might  have  been.^* 

Jumping  from  Car  to  Avoid  Danger. — In  a  passenger's  action  for  injuries 
received  in  jumping  from  a  train  or  car  to  avoid  a  collision ^^  or  derailment,'^*' 
the  defendant  is  entitled  to  an  instruction  that,  if  plaintiff  so  acted  under  cir- 
cumstances that  would  not  have  justified  such  an  act  by  a  prudent,  careful  man, 
and  that  if  such  act  caused  the  injury,  he  could  not  recover/^  and  the  plaintiff 
is  entitled  to  a  charge  that  if  he  acted  as  a  man  of  ordinary  prudence  in  a  like 
situation  would  have  acted  then,  he  was  not  guilty  of  contributory  negligence, 
for  the  question  of  contributory  negligence  is  not  to  be  determined  by  the  result 
of  his  attempt  to  escape  but  by  whether  his  attempt  was  the  act  of  a  reasonably 
prudent  manJ^  An  instruction  in  such  case  which  uses  the  word  "danger"  in- 
stead of  apparent  danger"  in  describing  the  circumstances  created  by  the  defend- 
ant's servants,  is  not  objectionable.'''^  But  it  must  be  accurate  in  stating  the 
law  '^^  applicable  to  the  evidence  ^°  and  not  misleading.'^  ^ 


67.  Riding  on  engine. — Lake  Shore,  etc., 
R.  Co.  V.  Brown,  133  111.  162,  14  N.  E. 
197,   5   Am.   St.   Rep.   510. 

68.  Predicating  lack  of  coolness  on  sud- 
den danger. — Alabama,  etc.,  R.  Co.  v. 
Bates,  149  Ala.  487,  43  So.  98. 

69.  Jumping  from  car  to  avoid  danger. 
— Howell  V.  Lansing  City  Elect.  R.  Co., 
130    Mich.    432,    99    N.    W.    406. 

70.  Galena,  etc.,  R.  Co.  v.  Fay,  16  111. 
558,  63  Am.  Dec.  323. 

71.  Galena,  etc.,  R.  Co.  v.  Fay,  16  111. 
558,    63    Am.    Dec.    323. 

72.  In  an  action  for  death  of  a  passen- 
ger, plaintiff's  evidence  tended  to  show 
that  he  was  in  the  negro  coach,  near  the 
door,  getting  a  drink  of  water,  when  the 
first  shock  of  the  wreck  was  heard.  Just 
before  the  train  was  wrecked,  the  evi- 
dence showed  several  jerks  and  jolts 
were  felt.  The  deceased  was  a  boiler 
maker,  and  worked  in  a  railroad  shop. 
He  was  found  just  outside  the  coach 
which  had  turned  over  after  being  de- 
railed. Held,  that  an  instruction  that  if 
the  negligence  of  the  defendant  endan- 
gered the  deceased,  and  in  attempting  to 
escape  that  danger  he  was  injured,  the 
question  of  his  contributory  negligence 
should  not  be  determined  by  the  result 
of  the  attempt  to  escape,  but  by  whether 
his  attempt  to  escape  was  the  act  of  a 
reasonable  man,  was  proper.  St.  Louis, 
etc.,  R.  Co.  V.  Evans,  137  S.  W.  568,  99 
Ark.    69. 

73.  Use  of  word  "danger"  instead  of 
"apparent  danger." — Where,  in  an  action 
for  the  death  of  a  trolley  car  passenger 
jumping  from  a  car  onto  a  parallel  track 
in  front  of  an  approaching  car  to  avoid 
danger  of  a  collision  by  another  car  run- 
ning into  the  car  on  which  he  was  riding, 
the    court   charged   that   it   was   not   suffi- 


cient for  plaintiff  to  prove  that  decedent 
might  have  been  frightened  and  excited, 
but  that  he  must  prove  that  the  circum- 
stances created  by  defendant  or  its  serv- 
ants were  such  as  to  place  a  reasonable 
man  under  the  immediate  apprehension  of 
"danger,"  a  charge  that  if  decedent  was 
not  in  danger  of  being  injured  if  he  had 
remained  seated,  but  that  he  jumped  di- 
rectly in  front  of  an  approaching  car 
without  stopping  to  take  any  care  for  his 
safety,  the  verdict  must  be  for  defendant, 
was  not  objectionable  because  of  the  use 
of  the  word  "danger,"  instead  of  the 
words  "apparent  danger."  Adamson  v. 
Norfolk,  etc.,  Tract.  Co.,  69  S.  E.  1055, 
111   Va.   556. 

74.  Must  be  accurate. — In  an  action  for 
injuries  to  a  street  car  passenger  who 
leaped  from  the  car  after  derailment,  an 
instruction  that  if  plaintiff,  at  the  time  he 
jumped,  was  acting  under  a  reasonable 
apprehension,  that  is  to  say,  the  appre- 
hension of  a  prudent  man,  that  under  the 
circumstances  he  might  receive  an  injury, 
he  would  not  be  guilty  of  contributory 
negligence  in  jumping  from  the  car,  was 
inaccurate.  Georgia  R.,  etc.,  Co.  v.  Gille- 
land,   66   S.   E.  944,   133   Ga.  621. 

75.  In  an  action  against  a  street  rail- 
way for  injuries  to  a  passenger  who  left 
the  car  just  before  the  occurrence  of  a 
then  imminent  collision,  where  his  evi- 
dence was  that  he  was  thrown  therefrom 
while  the  car  was  going  around  a  curve 
by  its  centrifugal  force,  which  broke  his 
hold,  and  there  was  no  evidence  that  he 
jumped  from  the  car,  there  was  no  oc- 
casion to  submit  to  the  jury  the  question 
of  his  jumping  from  the  car.  Howell  v. 
Lansing  City  Elect.  R.  Co.,  99  N.  W.  406, 
136   Mich.  432. 

76.  Where  plaintiffs'  decedent,  a  drover, 
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Coupling  Made  at  Great  Speed. — In  an  action  for  personal  injuries  sus- 
tained by  a  passenger  by  reason  of  a  train  about  to  be  coupled  onto  a  car  in  which 
he  had  taken  passage  being  run  against  the  car  at  too  great  a  rate  of  speed,  after 
instructing  the  jury  that  plaintiff  was  bound  to  use  ordinary  diligence  to  avoid 
being  injured,  it  was  not  error,  by  an  instruction  commencing  with  the  words, 
"if  you  think,"  to  refer  it  to  the  jury  whether  or  not,  under  the  circumstances, 
he  ought  to  have  left  the  car  or  taken  the  seat  nearest  to  where  he  stood  when 
he  discovered  the  danger^' 

Street  Car  Starting  While  Passenger  Boarding  It. — An  instruction,  in 
an  action  for  injury  to  a  street  railway  passenger,  after  advising  the  jury  that 
plaintiff  could  not  recover  if  his  own  negligence  contributed  to  the  accident; 
that  the  fact  that  plaintiff  did  not  let  go  of  the  car,  but  kept  his  hold  on  the  rail, 
and  ran  alongside  trying  to  get  on  after  it  had  started,  did  not  necessarily  show 
that  he  was  guilty  of  contributory  negligence;  that  if  by  reason  of  the  starting 
of  the  car  an  emergency  arose,  then,  even  though  his  action  was  ill  judged,  if 
under  the  facts  he  acted  as  a  man  of  ordinary  prudence  in  a  like  situation,  and 
had  used  ordinary  care  in  his  original  attempt  to  get  on  the  car,  he  was  not  guilty 
of  contributory  negligence — correctly  stated  the  law,  and  without  confusion^* 

§  2965.  Injury  Avoidable  by  Care  of  Carrier. — Assuming  That  Po- 
sition of  Passenger  Dangerous. — In  an  action  for  the  death  of  a  passenger 
from  injuries  received  while  riding  on  a  car,  an  instruction  that  if  the  passenger 
voluntarily  left  his  seat,  and  took  up  the  position  in  which  he  was  injured, 
and  that  he  would  not  have  been  injured  had  he  remained  in  his  seat,  no  re- 
covery can  be  had  unless  the  person  in  charge  of  the  car  saw  him  in  his  position 
of  danger  in  time  to  have  prevented  the  injury,  is  properly  refused,  as  it  as- 
sumes that  the  position  which  the  passenger  took  was  dangerous  as  a  matter 
of  law,  and  that  no  recovery  could  be  had,  though  the  injury  was  caused  by  the 
negligent  management  of  the  train. '^^ 

Passenger  Alighting  from  Moving  Car. — In  an  action  for  injuries  to  a 
passenger  on  a  street  car,  an  instruction  that  if  defendant's  conductor  knew  of 
plaintiff's  negligent  conduct  in  alighting  from  a  street  car,  and  by  the  exercise 
of  proper  care  could  have  avoided  the  consequences  of  such  negligence,  and 
failed  so  to  do,  and  the  conductor's  failure  was  the  immediate  cause  of  the  in- 
jury, defendant  could  not  rely  on  plaintiff's  contributory  negligence  as  a  de- 
fense, was  erroneous,  for  failure  to  define  plaintiff's  "negligent  conduct."^" 
The  charge  in  such  case,  in  addition  to  defining  plaintiff's  negligent  conduct, 
should  not  exclude  the  point  whether,  in  the  exercise  of  reasonable  foresight, 
the  conductor  could  have  anticipated  that  plaintiff  would  be  injured,^i  should  not 

died    from    injuries    received    in    jumping  Cable  R.  Co.,  150  Mo.  385,  51  S.  W.  682. 

from  a  moving  freight  train  to  avoid  in-  80.     Passenger   alighting    from   moving 

jury  from   the   derailment  of   a   train,   an  car. — Little  Rock  Tract.,  etc.,  Co.  v.  Kim- 

mstruction,  in  an  action  for  his  death  that  bro,  75  Ark.  2]1,  87  S.  W.  121,  rehearing 

the   court  sitting  as  a  jury  is   entitled  to  denied  in  87   S.  W.   644. 

infer  the  absence  of  fault  on  the  part  of  81.    In  an  action  for  injuries  to  a  pas- 

the   deceased   from  a   general   and   known  senger,    the    court    charged     that     though 

disposition  of  men  to  take  care  of  them-  plaintiff  was  negligent,  and  the  conductor 

selves  and  keep   out   of  the   way  of  diffi-  knew  of  his  negligent  conduct,  such  neg- 

culty,  was  misleading,  as  not  justified  by  ligence   was   not   a   defense,    if    the      con- 

the   facts.     Western   Maryland   R.    Co.   v.  ductor's  failure  to  avoid  the  consequences 

State,  53  At).  969,  95  Md.  637.  thereof   was   the   immediate   cause    of   the 

77.  Coupling  made  at  great  speed. —  injury,  and  that  if  such  injury  was  caused 
Chattanooga;  etc.,  R.  Co.  zi.  Huggins,  89  by  plaintiff's  imprudently  attempting  to 
Ga.  494,   15   S.   K.   848.  alight    from    a    moving    car,    or    from    his 

78.  Street  car  starting  while  passenger  effort  to  alight  in  an  unskillful  or  unsafe 
boarding  it. — Burger  v.  Omaha,  etc.,  St.  manner,  the  jury  would  find  for  defend- 
R.  Co.,  139  Iowa  645,  117  N.  W.  35.  ant,  unless  Ihey  found  that  the  conductor 

79.  Assuming  that  position  of  passenger  knew  of  plaintiff's  negligence  in  so  at- 
dangerous. — Sweene}'      tj.      Kansas     City      tempting   to   alight   in   time   to  have   pre- 
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be  calculated  to  mislead  *^  and  must  conform  to  the  evidence. ^^  But  an  instruc- 
tion that  if  plaintiff  alighted  from  a  moving  street  car  without  notice  to  the 
conductor,  or  without  his  knowledge,  he  did  so  at  his  peril,  provided  the  con- 
ductor "could  not,  by  the  exercise  of  the  highest  degree  of  care  and  caution, 
avoid  injury"  to  him;  and  that  if  the  conductor,  knowing  that  he  was  about 
to  alight,  "or  by  the  exercise  of  extraordinary  care  *  *  *  could  have  known 
it,  started  the  car,"  etc.,  plaintiff  could  recover,  is  not  erroneous,  where  the  jury 
were  also  told  that  it  was  not  incumbent  on  the  conductor  to  anticipate  such 
action  on  plaintiff's  part.®* 

Passenger  Riding  on  Running  Board. — In  an  action  against  a  street-rail- 
way company  for  the  death  of  a  passenger  from  injuries  received  while  riding 
on  a  running  board  used  to  step  on  in  getting  on  and  off  the  car,  an  instruction 
that  if  the  passenger  voluntarily  left  his  seat  in  the  car  to  ride  on  the  running 
board,  and  that  he  would  not  have  been  injured  had  he  not  been  standing 
thereon,  and  if  the  position  on  the  running  bcar3  was  an  unsafe  one  for  pas- 
sengers, no  recovery  can  be  had,  is  properly  refused,  since  it  prohibits  a  re- 
covery notwithstanding  the  carrier's  falure  to  exercise  the  greatest  care  to  carry 
him  safely,  though  he  had  voluntarily  assumed  an  unsafe  position.*^ 

Carrier's  Closing  Space  Left  for  Passenger  between  Cars  at  Cross- 
ing.— Where  the  evidence  is  conflicting  as  to  whether  defendant  exercised  suffi- 
cient care  to  give  warning  before  closing  the  space  left  for  the  passage  of  per- 
sons between  cars  at  a  crossing,  it  is  proper  to  instruct  to  find  for  defendant 
if  plaintiff  would  not  have  been  injured  except  for  his  contributory  negligence, 
unless  when  he  came  in  peril  defendant's  employees  could,  by  the  exercise  of 
ordinary  care,  have  discovered  his  peril  and  prevented  the  injury.*^ 

§  2966.  Presumptions  and  Burden  of  Proof., — Burden  of  Proof  Con- 
tributory Negligence. — In  an  action  by  a  passenger  against  a  carrier  to  re- 
cover for  injuries,  it  is  not  error  to  instruct  that,  if  such  passenger  had  made 
out  a  prima  facie  case,  he  was  entitled  to  a  verdict,  unless  the  carrier  established 
an  affirmative  defense  by  a  preponderance  of  the  evidence,  where  the  whole 
of  the  instruction  showed  that  the  court  was  simply  instructing  that  contribu- 
tory negligence  of  the  passenger  was  an  affirmative  defense.*'''  An  instruction 
that  plaintiff  must  prove  that  under  all  the  circumstances  in  the  case  he  was  in 

vented  the  injury,   and  could  by  the  use  probably  be   caused.     Held,   that   the   in- 

of   ordinary   care   have   prevented   the   in-  struction  was  calculated  to  mislead,  since, 

jury,  and  failed  to  do  so.     Held  error,  as  if  the  car  was  moving  so  slowly  that  the 

excluding   the   point    whether,    in   the    ex-  conductor,  by  reasonable  foresight,  could 

ercise    of    reasonable    foresight,    the    con-  not  have  anticipated  that  plaintiff  would 

ductor  should  have  anticipated  that  plain-  be  injured,  it  was  not  the  conductor's  duty 

tiff   would   be   injured   by   alighting   when  to   make   an    effort   to   avoid    such   conse- 

the  car  was  in  motion.  Little  Rock  Tract.,  quence.     Rehearing,  87  S.  W.   121,  denied 

etc.,  Co.  T.  Kimbro,  87  S.  W.  121,  75  Ark.  in   Little    Rock   Tract.,    etc.,    Co.   v.    Kim- 

211,  rehearing  denied  in  87  S.  W.  644.  bro,  87  S.  W.  644,  75  Ark.  211.     See  ante, 

82.    Misleading  instructions. — In  an  ac-  "Misleading    Instructions,"    §   2949. 

tion  against  a  street  railroad  for  injuries  83.    Conformity  to  evidence. — See  ante, 

to  a  passenger,  plaintiff  claimed  that   the  "Applicability  to   Evidence,"    §  2929. 

car  suddenly  moved  forward  while  he  was  84.     Brown   v.    Seattle    City    R.    Co.,    1ft 

alighting,    and    there    was   testimony   that  Wash    465    47  'Pac    890 

the  car  was  moving  at  the  time  plaintiff  Passenger  riding  on  running  board. 

alighted.     The   court   charged   that         the  _s^eeney  z,    Kansas   City  Cable   R.   Co.. 

conductor  knew    of    Plamtiff-s     negligent  >             g    ^,        I 

conduct,   and   could,   by  the    exercise     of  -""    ■j^-,,  ^     .... 

proper   care,   have  prevented    the     injury  86.    Garners  closing  space  left  for  pas. 

caused   thereby,   and    did   not    do   so,   the  sage    between    cars    at     crossing.—Louis- 

contributory  negligence  of  plaintiff  would  ville,   etc     R.    Co.   v.   Smith,   135   Ky.   462, 

be  no  bar  to  his   recovery,   notwithstand-  ^22    S.   W.   806. 

ing  the  jury  might  find  that  the  conductor  87.    Burden  of  proof  contributory  neg» 

did  not  and  could  not  have  had  any  rca-  ligence. — Henry  v.  Grant  St.  Elect.  R.  Co.^ 

son    to    anticipate    that    an    injury    would  24  Wash.  246,  64  Pac.  137. 
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the  exercise  of  due  care  is  improper.  But  in  Iowa  ^®  and  Massachusetts  ^^  an 
instruction  that  the  plaintifif  must  prove  that  he  w.as  in  the  exercise  of  due  care 
is  proper. 

Burden  Under  Statute  of  Georgia. — In  an  action  to  recover  damages  for 
injuries  sustained  in  aHghting  from  a  moving  car,  it  was  not  error  in  the  pre- 
siding judge  to  read  to  the  jury  §  2321  of  the  Civil  Code,  which  provides  that 
a  railroad  company  shall  be  liable  for  damages  to  persons  by  the  running  of 
locomotives  or  cars,  unless  the  company  shows  that  its  agents  have  exercised 
all  ordinary  and  reasonable  care — the  presumption  in  all  cases  being  against 
the  company — when,  in  immediate  connection  therewith,  the  judge  instructs  that 
the  duty  of  carriers  to  passengers  is  that  of  extraordinary  dihgence,  and  that 
the  burden  is  on  the  carrier  to  show  such  diligence,  when  the  injury  has  been 
made  to  appear.^'* 

Construction  as  Imposing  Burden  on  Plaintiff. — A  charge  in  an  action 
against  a  street  railway  company  for  negligence,  setting  out  plaintiff's  theory, 
and  stating  that  the  burden  is  on  plaintiff  as  to  the  act  of  negligence  "through- 
out the  case,"  is  not  objectionable  as  requiring  the  plaintiff  to  prove  herself 
free  from  contributory  negligence,  where  no  reference  is  made  to  that.^^ 

Requiring  Carrier  to  Prove  Passenger  Guilty  of  Gross  Negligence. — 
It  is  error  to  instruct  that,  when  the  injury  has  been  shown,  the  carrier,  to  es- 
cape Hability,  must  prove  that  the  passenger  was  guilty  of  gross  negligence. ^^ 

Request  Covered  by  Instruction  Already  Given. — See  ante,  "Repetition 
of  Instructions,"  §  2951. 

Obviating  Objection  by  Subsequent  Instruction. — See  ante,  "Objections 
Obviated  by  Other  Instructions,"   §  2952. 

§  2967.  Comparative  Negligence  Rule  under  Georgia  Statute. — In  a 

suit  by  a  passenger  against  a  railroad  company  to  recover  damages  for  a  personal 
injury,  where  the  pleadings  and  evidence  make  an  issue  as  to  the  plaintiff's  diligence 
and  the  defendant's  negligence,  it  is  error  for  the  court  to  omit  an  instruction 
to  the  jury  embodying  the  principle  expressed  in  the  Civil  Code,  §  3830,  that 
"if  the  plaintiff  by  ordinary  care  could  have  avoided  the  consequences  to  himself 
caused  by  the  defendant's  negligence,  he  is  not  entitled  to  recovery."  ®^     In  such 

88.  In  an  action  by  a  passenger  for  plaintiff. — Peck  v.  St.  Louis  Trans.  Co., 
personal    injuries,    an    instruction    tliat    if       178  Mo.  617,  77  S.  W.  736. 

tfie   plaintifif  failed   to   use   ordinary   care,  92.    Requiring  carrier  to  prove  passen- 

and    such    failure    contributed    to    the    in-  ger   guilty   of   gross   negligence. — Lincoln 

jury,   defendant  was   not   liable,   and   that,  St.    R.   Co.  v.   McClellan,  54   Neb.   672,   74 

as  to  the  issue   of  plaintiff's   contributory  N.  W.  1074,  69  Am.  St.  Rep.  736. 

negligence,   the   burden   of  proof  was   on  93.    Comparative  negligence  rule  under 

him   to   establish   by   a   preponderance   of  Georgia  statute. — Southern  R.  Co.  v.  Gore, 

the  evidence  that  he  was  in  the  exercise  128  Ga.  627,  58  S.  E.  180. 

of    ordinary    care    and    caution,    was    not  Where,  in  an  action  by  a  passenger  for 

misleadino-   as   to   the   burden   with    refer-  personal  injuries,  the  court  charged  that, 

ence  to  contributory  negligence.  Hutcheis  if   plaintiffs   and   the   agents    of   the   com- 

V.   Cedar   Rapids,   etc.,   R.   Co.,   103  N.  W.  pany    were    both    in    fault,    plaintiff    could 

779,   128   Iowa  279.  recover,    but    the    damages    should   be    di- 

89.  Plaintiff,  while  standing  up  between  minished  in  proportion  to  the  amount  of 
the  seats  of  an  open  horse  car,  there  be-  default  attributable  to  him,  failure  to  in- 
ing  no  unoccupied  seats  therein,  was  elude  the  qualification  of  Civ.  Code  3  895, 
thrown  down  and  injured,  in  consequence  §  3830,  that,  if  plaintifif  by  ordinary  care 
of  the  rapid  driving  of  the  car  around  a  could  have  avoided  the  consequences  of 
curve.  Held,  that  an  instruction  that  defendant's  negligence,  he  could  not  re- 
plaintiff  must  prove  that,  under  all  the  cover,  was  error.  Southern  R.  Co.  v. 
circumstances  in  the  case,  she  was  in  the  Gore,  58  S.  E.  180,  128  Ga.  637. 

use  of  due  care,  was  proper  and  sufficient.  In  an   action  by  a  passenger   against  a 

Lapointe   v.   Middlesex  R.   Co..   144   Mass.  railway    company   to    recover   for   injuries 

18,   10   N.   E.   497.                                         _  alleged  to  have  been   caused  by  the  neg- 

90.  Burden  under  statute  of  Georgia. —  ligence  of  the  defendant,  it  is  not  erro- 
Sanders  v.  Southern  R.  Co.,  107  Ga.  133,  neous  to  charge  that  if  the  defendant  used 
32   S.   E.   840.                              _  all   reasonable   care   and   diligence   in   tak- 

91.  Construction  as  imposing  burden  on  ing  care  of  the  plaintiff,  then  it  would  not 
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action  the  fact  that  the  court  read  to  the  jury  as  a  whole  Civ.  Code  1895,  §  2322, 
providing  that  no  person  shall  recover  damages  where  the  injury  to  himself 
*  *  *  caused  by  his  own  negligence,  and  that  if  both  parties  are  to  blame, 
plaintiff  may  recover  the  amount  of  the  damages  less  the  amount  attributable 
to  him,  thus  giving  each  principle  contained  therein,  is  not  ground  for  new 
trial. ^*  But  it  is  error  to  charge  the  law  of  Code,  §  2972,  providing  that  if 
plaintiff,  by  ordinary  care,  could  have  avoided  the  consequences  to  himself, 
caused  by  defendant's  negligence,  he  shall  not  recover,  but  that,  in  other  cases, 
defendant  is  not  relieved,  though  plaintiff  may  in  some  way  have  contributed  to 
the  injury  sustained,  in  "immediate  connection  with  the  latter  part  of  §  3034, 
providing  that,  if  complainant  in  an  action  against  a  railroad  company,  and  the 
agents  of  the  company,  were  both  at  fault,  the  former  may  recover,  but  that 
the  damages  shall  be  diminished  by  the  jury  in  proportion  to  the  amount  of 
default  attributable  to  him,  without  making  the  proper  explanation  as  to  the  class 
of  cases  to  which  the  latter  section  is  applicable.^^  The  error  consisted  in  stat- 
ing in  immediate  connection  with  each  other,  and  without  proper  explanation, 
two  distinct  rules  of  law,  and  thus  qualifying  the  former  by  the  latter,  which 
is  not  the  purpose  of  the  statute.®® 

Defining  Ordinary  Care  or  Requiring  the  Doing  of  Particular  Thing. — 
The  judge  should  not  inform  the  jury  that  ordinary  care  on  the  part  of  a 
passenger  requires  him  to  do  some  particular  thing,  such  as  looking  out  for 
danger.  Charges  that  "If  the  plaintiff  could  have  avoided  the  consequences 
of  its  negligence  by  ordinary  care  in  looking  out  for  danger  and  avoiding 
it,"  and  that  "If  there  was  a  safe  place  on  one  side  of  the  car,  and  he  chose 
to  alight  on  the  other  side,  which  was  not  safe,  and  that  unsafe  condition 
would  have  been  apparent  to  him  had  he  used  ordinary  care  in  looking  out 
for  danger,  and  by  ordinary  care  he  could  have  avoided  injury,  he  could 
not  recover,"  were  not  accurately  expressed.  The  expressions  "by  ordinary 
care  in  looking  out  for  danger  and  avoiding  it,"  and  "had  he  used  ordinary 
care  in  looking  out  for  danger,"  may  have  led  the  jury  to  understand  that  the 
court  instructed  them,  as  matter  of  law,  that  under  the  evidence  ordinary  care 
required  the  plaintiff  to  look  out  for  danger. ^''^ 

Plaintiff's  Negligence  Preponderating  Cause. ^Where  the  court,  after 
reading  from  the  Civil  Code,  §  2322,  immediately  added,  "but  in  this  connection 
I  charge  you  that  the  plaintiff  can  in  no  event  recover  if  he  could  by  the 
exercise  of  ordinary  care  and  diligence  have  prevented  the  injury,"  such  instruc- 
tion is  not  open  to  criticism  as  authorizing  a  recovery  although  the  plaintiff's 
negligence  may  have  been  the  preponderating  cause  of  the  injury.®^ 

§  2968.  Verdict  and  Findings. — Right  to  Special  Findings. — In  a  pas- 
senger's action  for  personal  injuries,  where  the  statute  gives  either  party  the 
right  upon  the  trial  to  present  questions  of  fact  for  the  finding  of  the  jury, 
it  is  error  for  the  court  to  refuse  a  plain  unambiguous  question  presenting  the 
main  issue  in  the  case,  as,  for  instance,  whether  plaintiff  in  fact  alighted  while 

be  liable,  but  if  it  did  not  use  such  care  94.     Macon,    etc.,    R.    Co.    v.   Anderson, 

and  diligence  it  would  be  liable.     This  is  121  Ga.  666,  49  S.  E.  791. 

essentially  true  when  the  charge  taken  in  95.    Macon,    etc.,    R.    Co.   v.   Moore,   99 

connection   with   other   instructions   given  Ga.  239,  25  S.     E.  460. 

to  the  jury  fairly  submits  the  rule  which  96.    Americus,   etc.,   Railroad  v.   Luckie, 

would    acquit    the    defendant    of    liability,  87  Ga.  6,  13  S.  E.  105;  Macon,  etc.,  R.  Co. 

namely,    its    freedom    from   negligence    in  v.  Moore,  99  Ga.  239,  2.t  S.  E.  460. 

the    transaction,    the    want     of      ordinary  97.    Defining  ordinary  care  or  requiring 

care   on   the   part   of  the  plaintiff  by  the  particular     thing. — Turner  v.  City     Elect, 

exercise  of  which  he   could   have   avoided  R.  Co.,  134  Ga.  869,  68  S.  E.  735. 

the  consequences  to  himself  and  the  rule  _   98.     Plaintiff's    negligence    preponderat- 

as  to  the  measure  of  damages  in  cases  of  ing    cause. — Southern    R.    Co.   v.    Nichols, 

contributory   negligence.      Central    R.    Co.  135  Ga.  11.  68  S.  E.  789.     See,  also,  South- 

V.  Smith,  76  Ga.  309,  2  Am.  St.  Rep.  31.  ern  R.   Co.  ;'.  Sams,  130  Ga.  763,  71  S.  E. 
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the  train  was  still  in  motion. ^^  g^t  where  plaintiiif  sued  to  recover  damages  for 
injuries  sustained  by  being  thrown  from  the  rear  platform  of  defendant's  car  as 
she  was  about  to  alight  by  a  premature  start  and  sudden  jerk  of  the  car  for- 
ward, the  court  properly  refused  to  submit  to  the  jury  for  special  findings 
whether  plaintiff  before  she  alighted  was  cautioned  by  the  conductor  to  wait 
until  the  car  stopped  or  until  the  usual  stopping  place  had  been  reached,  as 
such  question  was  not  a  controlling  one.^ 

Form  of  Questions. — Where  an  issue  was  whether  plaintiff  was  guilty  of 
contributory  negligence  in  standing  on  the  platform  of  a  car,  a  submission  of  a 
question  to  the  jury,  whether  he  was  guilty  of 'contributory  negligence,  is  suf- 
ficient in  form,  though  the  court  might  have-  submitted  the  question  whether 
he  voluntarily  stood  on  the  platform,  or  whether  by  ordinary  diligence  he  could 
have  found  room  in  the  cars.^ 

Propriety  of  Finding  of  Exercise  of  Care. — Where  a  special  verdict  stated 
that  plaintiff,  who  sued  for  injuries  received  as  a  passenger,  exercised  care  and 
caution  by  remaining  seated  until  thrown  from  his  seat,  that  part  of  the  verdict 
stating  that  he  exercised  care  and  caution  was  not  wholly  improper.^ 

Construction  of  Findings. — Where,  in  an  action  against  a  railroad  com- 
pany, it  appeared  from  the  special  verdict  that  plaintiff  entered  a  passenger  car 
and  seated  himself  on  a  seat  provided  for  the  use  of  passengers  and  paid  his 
fare,  and  that  near  the  middle  of  a  curve  the  train  was  thrown  from  the  track, 
whereby  he  was  injured,  it  appeared  that  he  was  free  from  contributory  negli- 
gence without  taking  into  account  that  part  of  the  verdict  which  stated  that  he 
was  exercising  such  care,  prudence,  and  caution  as  prudent  persons  would  and 
do  under  like  circumstances.* 

Finding  Inconsistent  and  Contradictory. — In  a  passenger's  action  for 
personal  injuries,  where  the  jury  brings  in  a  special  verdict,  which  is  inconsis- 
tent and  contradictory  on  vital  points,  no  judgment  should  be  entered  on  it.' 

99.  Right  to  special  findings. — In  an  ac-  3.     Propriety   of   finding   of   exercise   of 

tion    by    a    passenger    against    a    railway  care. — Louisville,    etc.,    R.    Co.    z'.    Miller, 

company    for    personal     injuries,     it      ap-  141  Ind.  533,  37  N.  E.  343. 

peared   that   the   train    ran   past   its   usual  4.    Construction  of  findings. — Louisville, 

stopping    place    at    the    station    to    which  etc.,  R.  Co.  v.  Miller,  141  Ind.  533,  3T   N. 

plaintiff  was  going,  and  that  the  engineer  E.  343. 

backed  the  train  as  quickly  as  he  could  5.  Finding  inconsistent  and  contradic- 
operate  the  engine.  On  hearing  the  name  tory. — A  train  on  which  plaintiflf  was  a 
of  the  station  called,  plaintiiif  got  up  and  passenger  was  stopped  before  reaching 
proceeded  to  alight,  when,  as  she  testi-  wrecked  tanks  containing  burning  naph- 
fied,  the  train  suddenly  backed  just  as  tha,  and  the  passengers  were  conducted 
she  was  stepping  off,  throwing  her  to  the  to  the  other  side  of  the  wreck,  250  feet 
ground,  and  breaking  her  hip.  Defend-  from  the  tanks,  to  await  another  train, 
ant  contended  that  plaintiff  attempted  to  Plaintiff  thereafter  went  within  eighty- 
alight  while  the  train  was  backing,  and,  five  feet  of  the  tanks,  and  was  injured  by 
in  support  of  this  contention,  introduced  an  explosion.  A  special  verdict  found 
the  evidence  of  other  passengers,  who  that  if  he  had  remained  at  the  place  desig- 
were  in  the  car  behind  the  one  in  which  nated  for  the  passengers,  "he  would  not 
plaintiff  was  riding,  that  they  got  off  at  have  been  seriously  injured,"  and  that  he 
the  front  end  of  their  car  when  the  train  "unnecessarily,  and  from  motives  of 
first  stopped,  and  walked  towards  the  rear  curiosity  and  pleasure,"  went  nearer  to 
of  the  train  a  distance  of  twenty-five  or  the  tank,  and  that  his  injuries  were 
thirty  feet,  when  they  were  attracted  by  caused  by  so  doing;  but  also  found  that 
the  fall  of  plaintiff,  who  had  gotten  out  defendant,  in  the  exercise  of  ordinary 
at  the  front  end  of  her  car,  and  turned  prudence,  should  have  known  of  plain- 
and  walked  back  about  ten  feet  to  where  tiff's  position  in  time  to  warn  him  of  the 
she  had  fallen.  Held,  that  defendant  was  danger,  "and  should  have  anticipated  that 
entitled  to  a  special  finding  by  the  jury  he  would  go  nearer  to  the  tank."  It  also 
on  the  question  of  fact  presented  by  this  found  that  plaintiff  was  "not  guilty  of  any 
evidence.  Sherwood  v.  Chicago,  etc.,  R.  want  of  ordinary  care  that  contributed  to 
Co.,  82  Mich.  374,  46  N    W.  773.  his   injury,"    and   that   a   prudent   man,   in 

1.  Dykstra  v.  Grand  Rapids,  etc.,  R.  the  same  position,  would  not  have  ex- 
Co.,   165   Mich.   13,   130  N.  W.  320.  pected    an    explosion,   but    that    defendant 

2.  Form  of  question. — Ward  v.  Chicago,  ought  to  have  expected  an  explosion,  and 
etc.,  R.  Co.,  102  Wis.  215,  78  N.  W.  442.  did    not    use    reasonable    care,     and      was 
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Right  to  Judgment  Not  Withstanding  General  Verdict  for  Plaintiff. — 

Where,  in  an  action  for  negligence  against  a  railroad  company,  the  special  find- 
ings of  the  jury  showed  that  the  road  had  not  used  ordinary  care,  but  also 
showed  that  the  plaintiff  had  failed  to  use  such  care,  it  was  proper  to  enter  a 
verdict  for  the  road,  although  the  jury  had  found  for  plaintiff.^  But  where 
plaintiff  was  injured  by  the  premature  starting  of  a  street  car  while  he  was 
attempting  to  alight,  and  the  jury  specially  found  there  was  no  evidence  that 
plaintiff  could  have  released  his  hold  on  the  car  and  have  avoided  being  dragged, 
the  court  could  not  presume,  on  a  motion  for  judgment  notwithstanding  a  gen- 
eral verdict  in  plaintiff's  favor,  that  he  could  have  released  his  hold  by  the  ex- 
ercise of  ordinary  care,  and  therefore  was  guilty  of  contributory  negligence^ 


guilty  of  negligence,  which  was  the  proxi- 
mate cause  of  the  injuries.  Held,  that  the 
verdict  was  too  inconsistent  to  support 
a  judgment  for  either  party.  Conroy  v. 
Chicago,  etc.,  R.  Co.,  70  N.  W.  486,  96 
Wis.  243. 

6.  Right  to  judgment  not  withstanding 
general  verdict  for  plaintiff. — Adams  v. 
Louisville,  etc.,  R.  Co.,  83  Ky.  603,  6  Ky. 
L.   Rep.   686. 

The  jury  found,  specially,  that  plaintiff 
went  on  the  train  to  assist  in  placing  an 
invalid  in  one  of  the  cars;  that  he  did  so 
at  the  request  of  the  invalid's  family;  that 
plaintiff  knew  that  the  train  was  in  mo- 
tion when  he  attempted  to  leave  it;  that 


the  train  was  then  moving  at  the  rate  of 
four  and  a  half  miles  per  hour,  and  that 
the  conductor  knew  that  plaintiff  was  on 
the  train  when  it  started,  and  that  he  in- 
tended leaving  it,  but  that  he  did  not 
know  plaintiff  was  on  the  steps  of  the 
car,  or  in  the  act  of  alighting  at  the  time 
he  did.  Held,  that  there  was  no  such  con- 
flict between  the  answers  and  a  general 
verdict  for  plaintiff  as  would  entitle  de- 
fendant to  judgment  notwithstanding  the 
general  verdict.  Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  542,  31  N.  E.  31,  13  Am. 
St.   Rep.   443. 

7.    Indiana   R.    Co.   v.   Maurer,   160   Ind. 
35,   66   N.   E.   156. 
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Ejection  of  Passengers. 

I.  Rights  and  Liabilities  of   Carrier  in   General,   §§  2969-3973. 

A.  In  General,  §  2969. 

B.  Liability  for  Acts  of  Employees,  §§  .2970-2972. 

a.  In  General,  §  2970. 

b.  Unauthorized  Ejection,  §  3971. 

c.  Wrongful  Acts  During  Ejection,  §  3973. 

C.  Proximate  Cause  of  Injury,  §  3973. 

II.  Grounds  for  Election,  §§  3974-3012. 

A.  In  General,  §  2974. 

B.  Persons   Objectionable  as   Passengers  and  Disorderly   Conduct,   §§  2975-2976. 

a.  In  General,  §  2975. 

b.  Disorderly   Conduct — Drunkenness,  §   3976. 

C.  Disobedience  of  Carrier's  Rules,  §§  3977-3978. 

a.  In  General,  §  3977. 

b.  Particular  Rules,  §  3978. 

D.  Failure  to  Procure  Ticket  or  Pay  Fare,  §§  2979-3013. 

a.  Rights  and  Liabilities  of  Carrier  in  General,  §§  3979-2986. 

(1)  In   General,  §  2979. 

(2)  Allowing  Time  to  Procure  Fare  or  Produce  Ticket,  §  2980. 

(3)  Duty  to  Ascertain  as  to  Purchase  of  Ticket,  §  3981. 

(4)  Where  Ticket  Lost,  §  2982. 

(5)  Failure   of   Carrier   to   Furnish   Evidence   of   Right   to    Continue   Journey, 

§  2983. 

(6)  Refusal  to  Pay   Excessive   or  Second   Fare,   §  2984. 

(7)  Nonpayment  of  Fare  of  Child,  §  2985. 

(8)  Nonpayment  of  Past  Fare,  §  2986. 

b.  Requiring  Ticket  As  Condition  Precedent  to  Right  of  Carriage,  §§  2987-3988. 

(1)  In  General,  §  2987. 

(2)  Carriage   on    Freight   Trains,   §   2988. 

c.  Defective  or  Invalid  Ticket,  §§  3989-3005. 

(1)  In  General,  §  2989. 

(2)  Failure  to  Comply  with  Conditions  of  Ticket,  §§  3990-3994. 

(a)  In  General,  §  3990. 

(b)  Conditions  against  Transfer,  §  2991. 

(c)  Conditions  as  to  Detachment  of  Coupons,  §  2992. 

(d)  Conditions  as  to  Identification,  Signature  and  Stamping,  §  2993. 

(e)  Conditions  as  to  Use  of  Mileage   Book,  §  2994. 

(3)  Time   Limit   of  Ticket   Expired,   §   2995. 

(4)  Passenger    on    Wrong    Train,    or    Route,    or    Carried    Past    Destination, 

§'§  2996-3001. 

(a)  Passenger  on  Wrong  Train,  §§  3996-3997. 
aa.  In  General,  §  3996. 

bb.  Train  Not  Stopping  at  Passenger's  Destination,  §  3997. 

(b)  Passenger  on  Wrong  Route,  §  2998. 

(c)  Passenger  on  Wrong  Road,  §  3999. 

(d)  Passenger  on  Wrong  Part   of  Road,   §   3000. 

(e)  Passenger  Carried  Past  Destination,  §  3001. 

(5)  Effect  of  Mistake  of  Employee  Issuing  Ticket,  §  3002. 

(6)  Effect  of  Mistake  of  First  Conductor,  §  3003. 

(7)  Effect  of  Collateral  Agreement  with  Ticket  Agent,  §  3004. 
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(8)   Conclusiveness   of   Ticket   or   Transfer   as   between   Passenger   and   Con- 
ductor, §  3005. 

d.  Ejection  through  Mistake  of  Holder  of  Valid  Ticket,  §  3006. 

e.  Extra  Fares  or  Charges,  §§  3007-3008. 

(1)  In  General,  §  3007. 

(2)  Failure  to  Procure  Ticket,  §  3008. 

f.  Tender  or  Payment  of  Fare  to  Avoid  Ejection,  §§  3009-3013. 
(1)  Duty  to  Pay  Fare  to  Avoid  Ejection,  §  3009. 

(3)  Effect  of  Tender  of  Fare,  §§  3010-3012. 

(a)  Before  Ejection,  §  3010. 

(b)  After   Ejection   Commenced,   §   3011. 

(c)  Effect  as  Waiver  of  Rights  under  Ticket,  §  3013. 

III.  What  Constitutes  Ejection,  §  3013. 

IV.  Place   of  Ejection,   §§   3014-3015. 

A.  In   General,   §   3014. 

B.  Statutory    Regulation,    §    3015. 
V.  Manner  of  Ejection,  §§  3016-3018. 

A.  In   General,   §   3016. 

B.  Use  of  Force,  §  3017. 

C.  Ejection  from   Moving  Train  or   Car,  §   3018. 
VI.  Right  of  Passenger  to  Resist   Ejection,  §   3019. 

VII.  Ejection   of   Passenger   under   Disability,   §§   3020-3031. 

A.  In    General,    §    3020. 

B.  Drunken  Passenger,  §  3031. 

VIII.  Repayment  of  Fare  or  Return  of  Ticket,   §  3022. 

IX.  Readmission  after  Ejection,  §§  3023-3034. 

A.  Right  to  Readmission,  §  3023. 

B.  Effect  of  Readmission,  §  3034. 

X.  Companies  and  Persons  Liable,  §§  3035-3037. 

A.  In  General,  §  3025. 

B.  Connecting  and  Co-Operating    Carriers,   §   3036. 

C.  Carrier's  Employees,  §  3027. 

§§  2969-2973.  Rights  and  Liabilities  of  Carrier  in  General— §  2969. 
In  General. — The  rightful  ejection  of  a  passenger  ^  in  a  proper  manner  ^  and 
at  a  proper  place,^  does  not  render  the  carrier  liable  in  damages.*  But  a  carrier 
is  liable  for  an  unauthorized  ejection,^  notwithstanding  its  employees  acted  in 

1.  Rightful  ejection. — As  to  grounds  for  passenger  who  had  delivered  his  ticket 
ejection  of  passengers  see  post,  "Grounds  to  a  conductor  was  subsequently  ejected 
for  Ejection,"  §§  2974-3013.  by  the  latter  who  took  him  by  the  arm, 

2.  Manner  of  ejection. — See  post,  "Man-  led  him  to  the  platform,  and  he  there- 
ner    of    Ejection,"    §§   3016-3018.  upon   got   off,   although   this  was   done  in 

3.  Place  of  ejection. — See  post,  "Place  a  kindly  manner  and  he  did  not  resist  so 
of  Ejection,"  §§  3014-3015.  as  to  require  violence,  yet  the  company  is 

4.  Wenz  v.  Savannah,  etc.,  R.  Co.,  108  liable.  Georgia  R.  Co.  v.  Homer,  73  Ga. 
Ga.  290,  33   S.   E.   970;   Coyle  v.   Southern  251. 

R.  Co.,  112  Ga.  121,  37  S.  E.  163.  Instances    of    unauthorized     ejection.— 

5.  Liability  for  unauthorized  ejection.  The  ejection  of  one  riding  upon  a  trac- 
— Xew  York,  etc.,  R.  Co.  v.  Winter,  143  tion  car  and  asserting  his  right  so  to  ride 
U.  S.  60,  36  L.  Ed.  71,  12  S.  Ct.  356;  by  virtue  of  a  transfer  is  unlawful  where 
Southern  R.  Co.  v.  Watson,  110  Ga.  681,  such  right  exists  by  virtue  of  a  valid  or- 
36  S.  E.  309;  Head  v.  Georgia  Pac.  R.  Co.,  dinance,  notwithstanding  such  ordinance 
79  Ga.  358,  7  S.  E.  317,  11  Am.  St.  Rep.  434;  at  the  time  of  such  ejection  is  in  dispute 
Seaboard,  etc.,  R.  Co.  v.  O'Quin,  124  Ga.  and  is  being  made  the  subject  of  test  liti- 
357,  53  S-  E.  437,  2  L.  R.  A.,  X.  S.,  473;  gation.  Chicago  Union  Tract.  Co.  t'. 
Regner  v.  Glens  Falls,  etc..  R.  Co.,  74  Brethauer,  135  111.  Anp.  304,  judgment  ?.f- 
Hun  303,  26  N.  Y.  S.  625,  56  N.  Y.  St.  Rep.  firmed  in  79  N.  E.  287,  233  111.  531. 

300.      See,    generally,    post,    "Grounds    for  While   plaintiff's  wife  was   traveling  on 

Ejection."  §§  3074-3013.  defendant's  train  as  a  passenger  with  her 

Ejection    in   kindly   manner. — ^Where    a       four  children,  one  of  them,  aged  thirteen 
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good  faith. ^  And  to  warrant  a  recovery  for  an  illegal  ejection,  it  is  not  neces- 
sary that  the  passenger  should  have  suffered  any  physical  injury.''  The  ejection 
of  a  passenger  on  an  illegal  ground  is  not  rendered  legal  by  the  fact  that  a 
ground  which  would  have  warranted  the  ejection  is  afterwards  discovered. 
Thus  the  fact  that  the  carrier  subsequently  learned  that  baggage  which  had  been 
checked  by  the  passenger  contained  merchandise  does  not  relieve  it  from  lia- 
bility for  having  unlawfully  ejected  him  from  its  train  on  the  ground  that  the 
limit  of  his  ticket  had  expired.*  As  to  the  liability  of  the  carrier  for  eject- 
ing a  passenger  at  an  improper  place  ^  or  in  an  improper  manner,i<>  and  for 
negligence  in  ejecting  a  passenger  under  disability,^^  see  elsewhere. 

Statutes  Requiring  Separation  of  the  Races. — To  justify  a  street  rail- 
road company  in  causing  the  arrest  and  ejection  from  its  cars  of  a  passenger 
for  a  violation  of  a  statute  providing  that  street  railways  shall  provide  separate 
accommodations  for  the  white  and  colored  races  by  providing  two  or  more  cars, 
or  by  dividing  the  cars  by  a  partition  or  adjustible  screen,  the  company  itself 
must  have  complied  with  the  provisions  of  the  law.^^  While  trainmen  have  the 
right,  under  a  statute  requiring  the  separation  of  the  races,  to  require  a  white 
passenger  to  leave  a  coach  set  apart  for  negro  passengers,  yet  if  he  has  gone 
into  it  to  deliver  packages  to  a  colored  passenger,  and  stays  there  only  a  few 


was  accidentally  killed  by  a  rifle  ball,  shot 
by  a  boy  at  the  train  as  it  was  passing 
him.  At  the  next  station,  the  conductor 
removed  the  body  of  Jhe  boy  from  the 
train  and  delivered  it  to  the  coroner,  and 
then  compelled  the  wife  and  her  remain- 
ing children  to  leave  the  train,  according 
to  orders  from  defendant's  superinten- 
dent. Held  that,  v/hile  defendant  was  en- 
titled to  remove  the  body  or  the  child,  the 
ejection  of  plaintiff  and  her  other  children 
was  without  justification.  Leek  z:  North- 
ern Pac.  R.  Co.,  65  Wash.  453,  118  Pac. 
345. 

6.  Good  faith  of  employees  no  defense. 
— Georgia. — Seaboard,  etc.,'  ,R.  Co.  v. 
O'Quin,  124  Ga.  357,  52  S.  E.  427,  2  L. 
R.  A.,  N.  S.,  472;  Georgia  R.  Co.  v.  Homer, 
73  Ga.  251;  Georgia  R.,  etc.,  Co.  tj.  Eskew, 
86  Ga.  641,  12  S.  E.  1061,  22  Am.  St.  Re.p. 
490. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Rice,  38  Kan.  398,  16  Pac.  817,  5  Am.  St. 
Rep.   766. 

Louisiana. — Marx  v.  Louisiana  Western 
R.  Co.,  112  La.  1085,  13  R.  R.  R.  635,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  635,  36  So.  862. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Gortikov,  28  R.  R.  R.  650,  51  Am.  &  Eng. 
R.  Cas.,  N.  S.,  650,  45  So.  363,  90  Miss.  787, 
14  L.  R.  A.,  N.  S.,  464;  Illinois  Cent.  R. 
Co.  V.  Harper,  83  Miss.  560,  35  So.  764, 
64  L.  R.  A.  283,  102  Am.  St.  Rep.  469. 

Nevada. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Neb.  350,  21  Am.  Rep.  757. 

New  York. — Jacobs  v.  Third  Ave.  R. 
Co.,  75  N.  Y.  S.  679,  71  App.  Div.  199,  10 
N.  Y.  Ann.  Cas.  462,  reversing  69  N.  Y. 
S.   981,  34   Misc.   Rep.  513. 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v.  Mor- 
tal, 18  O.  C.  C.  563,  8  O.  C.  D.  134;  Cin- 
cinnati, etc.,  Tract.  Co.  v.  Rosnagle,  84 
O.  St.  310,  95  N.  E.  884,  35  L.  R.  A.,  N. 
S.,   1030,   Ann.   Cas.   1912C,   639. 

Texas. — Texas,  etc.,  R.  Co.  v.  Dennis, 
4  Tex.   Civ.  App.  90,  23  S.  W.  400;   Gulf, 


etc.,  R.  Co.  V.  Barnett  (Tex.  Civ.  App.), 
34  S.  W.  449. 

Virginia. — Fanshaw  v.  Norfolk,  etc., 
Tract.  Co.,  108  Va.  300,  61  S.  E.  790.  See 
post,  "Ejection  Through  Mistake  of 
Holder  of  Valid  Ticket,"  §  3006. 

If  a  passenger  is  wrongfully  expelled 
from  a  carrier's  vehicle,  the  fact  that  the 
servants  acted  under  a  misapprehension 
in  supposing  that  he  had  been  guilty  of 
some  misconduct  will  afford  the  carrier 
no  excuse.  Fanshaw  v.  Norfolk,  etc., 
Tract.   Co.,  108  Va.  300,  61   S.  E.  790. 

7.  Necessity  for  physical  injury. — New 
York,  etc.,  R.  Co.  v.  Winter,  143  U.  S.  60, 
36  L.  Ed.  71,  12  S.  Ct.  356;  Carpenter  v. 
Washington,  etc.,  R.  Co.,  121  U.  S.  474, 
30  L.  Ed.  1015,  7  S.  Ct.  1003;  Mabry  >w. 
City  Elect.  R.  Co.,  116  Ga.  624,  42  S.  E. 
1025.  See  post,  "What  Constitutes  Ejec- 
tion," §  3013. 

8.  Subsequent  discovery  of  valid  ground 
for  ejecfion. — Georgia  R.  Co.  v.  Baldoni, 
115  Ga.  1013,  43  S.  E.  364. 

9.  Ejection  at  improper  place. — See 
post,   "Place   of    Ejection,"   §§   3014-3015. 

10.  Ejection  m  improper  manner. — See 
post,  "Liability  for  Acts  of  Employees," 
§§  2970-2973;  "Manner  of  Ejection,"  §§ 
3016-3018. 

11.  Ejection  of  passenger  under  dis- 
ability.— See  post,  "Ejection  of  Passenger 
under   Disability,"   §§   3030-3031. 

12.  Statutes  requiring  separation  of  the 
races. — Miss.  Laws,  1904,  p.  140,  c.  99; 
Waldauer  v.  Vicksburg  R.,  etc.,  Co.,  88 
Miss.  300,  40  So.  751. 

The  posting  of  a  sign  in  a  street  car 
indicating  that  a  part  of  the  car  was  to 
be  used  by  white  persons  and  another 
part  by  colored  persons  was  not  a  suffi- 
cient compliance  with  the  statute  es- 
pecially where  the  sign  posted  was  not 
large  enough  to  be  seen  in  all  parts  of 
the  car.  Waldauer  v.  Vicksburg  R.,  etc., 
Co.,  88  Miss.  300,  40  So.  751. 
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minutes,  and  is  in  the  act  of  leaving  when  the  trainmen  assault  and  eject  him, 
the  carrier  is  liable  therefor. i^  Under  such  a  statute,  where  a  brakeman  re- 
quired a  white  woman  to  leave  the  white  coach,  not  believeing,  or  not  in  the 
exercise  of  ordinary  care  having  the  right  to  believe,  that  she  was  a  woman  of 
color,  or  if  he  was  insulting  to  her,  the  company  was  liable,  but  not  otherwise,  i* 
Under  a  statute  requiring  railroad  companies  to  keep  separate  waiting  rooms  in 
depots  for  passengers  of  the  white  and  colored  races,  a  railroad  company  is 
liable  in  damages  for  its  refusal  to  permit  a  colored  passenger  to  enter  a  wait- 
ing room  provided  for  colored  passengers. ^^ 

Contributory  Act  or  Negligence. — In  some  instances  a  passenger  who 
has  been  ejected  may  have  been  guilty  of  some  contributory  act  or  negligence  af- 
fecting his  right  to  recover  against  the  carrier.^*  So,  where,  on  a  passenger's 
refusal  to  pay  fare  when  demanded  by  the  conductor,  a  fight  ensued,  which  was 
brought  on  by  the  passenger  or  voluntarily  entered  into  by  him,  during  which 
he  was  thrown  or  fell  from  the  car  and  received  injuries  causing  his  death,  the 
carrier  was  not  liable  for  the  acts  of  the  conductor.^'^  But  one  in  charge  of  an 
aged  and  infirm  passenger  on  a  crowded  train  is  not  guilty  of  negligence  con- 
tributing to  the  wrongful  ejection  of  such  passenger  because  he  enters  another 
car  for  the  purpose  of  securing  a  seat,  as  he  has  a  right  to  presume  that  the 
carrier's  employees  will  exercise  that  degree  of  care,  for  the  safety  of  passen- 
gers, that  the  law  requires  of  them.^®    Where  a  passenger,  after  being  properly 


13.  St.  Louis,  etc.,  R.  Co.  v.  Mynott, 
83  Ark.  6,  102  S.  W.  380. 

14.  Southern  R.  Co.  v.  Thurman,  121 
Ky.  710,  28  Ky.  L.  Rep.  699,  979,  90  S.  W. 
240,  2  L.   R.  A.,  N.  S.,   1108. 

15.  Exclusion  from  waiting  room. — 
Kirbys  Dig.,  §  6634;  St.  Louis,  etc.,  R. 
Co.  V.  Green,  99  Ark.  572,  139   S.  W.  307. 

Passenger  not  negligent. — A  colored 
passenger  refused  permission  to  enter 
the  colored  waiting  room  was  not  negli- 
gent in  refusing  to  enter  the  waiting  room 
provided  for  whites  at  the  suggestion  of 
a  third  person,  so  as  to  prevent  recovery 
for  his  exclusion  from  the  colored  wait- 
ing room  St.  Louis,  etc.,  R.  Co.  v.  Green, 
99   Ark.    572,   139    S.   W.   307. 

16.  Contributory  act  or  negligence. — 
See  post,  "In  General,"  §  3014;  "Proxi- 
mate Cause  of  Iniury,"  §  2973;  "Manner 
of  Ejection,"  §§  3016-3018;  "Drunken  Pas- 
senger,"  §   3021. 

Where  damage  result  of  passengers 
negligence. — In  an  action  for  ejecting 
plaintiff  from  a  railroad  train,  it  appeared 
that  plaintiff  was  asleep  when  the  station 
at  which  he  should  have  changed  cars  was 
reached;  that  he  had  been  admonished  by 
the  conductor  not  to  go  to  sleep;  that  the 
station  was  properly  announced,  and  the 
train  stopped  there;  that,  upon  discover- 
ing he  had  been  carried  past  the  station, 
plaintiff  asked  the  conductor  to  stop  the 
train,  which  he  refused  to  do  until  reach- 
ing a  station  thirteen  miles  beyond. 
Plaintiff  was  told  to  get  off  at  this  point, 
and,  after  waiting  three  hours  after  mid- 
night for  a  train  to  carry  him  back, 
started  to  walk.  Held,  that  any  damage 
plaintiff  received  was  the  result  of  his 
own  negligence,  and  not  that  of  the  rail- 
road  company.     Houston,   etc.,   R.   Co.  v. 


Cohn,  53  S.  W.  £98,  22  Tex.  Civ.  App.  11. 

Passenger  not  guilty  of  contributory 
negligence. — In  an  action  against  a  rail- 
road company  for  personal  injuries 
caused  by  wrongfully  and  violently  eject- 
ing plaintiff  from  a  train,  in  which  it  ap- 
peared that  plaintiff  had  asked  for  a 
ticket  to  his  desired  destination  and  been 
given  one  to  the  intermediate  point  at 
which  he  was  ejected,  negligence  of  plain- 
tiff in  not  looking  at  his  ticket  when  he 
purchased  it,  and  in  failing  to  purchase 
a  ticket  frorn  the  place  where  he  was 
ejected  to  his  destination,  was  too  re- 
mote to  constitute  a  defense.  Southern 
R.  Co.  V.  Bunnell,  36  So.  380,  138  Ala.  247. 

Plaintiff  was  wrongfully  ejected  from 
defendant's  train  at  a  station  where  she 
was  a  stranger,  and  where  there  was  no 
regular  station  house,  on  the  ground  that 
her  ticket  was  not  good  on  that  train. 
She  walked  back,  a  distance  of  four  miles, 
to  the  station  where  she  had  gotten  on 
the  train,  and  where  she  must  have  been 
to  some  extent  known,  and  there  took 
a  train  which  she  could  have  taken  had  she 
waited  at  the  station  where  she  was  put 
off.  She  testified  that  she  did  not  know 
she  could  take  the  train  at  the  latter 
place.  While  walking,  she  was  caught 
in  a  storm,  and  sickness  resulted.  Held, 
that  plaintiff  was  not,  as  a  matter  of  law, 
negligent  in  walking  back  instead  of 
waiting,  and  the  question  was  properly 
left  to  the  jury.  Malone  v.  Pittsburgh, 
etc.,  R.  Co.,  25  Atl.  638,  152  Pa.  390; 
Huchel  V.  Pittsburgh,  etc.,  R.  Co.,  35 
Atl.   639,   152   Pa.   394. 

17.  Garrett  v.  St.  Louis  Trans.  Co.,  113 
S.  W.  68,  219  Mo.  65,  16  Am.  &  Eng.  Ann. 
Cas.   678. 

18.  St.  Louis,  etc.,  R.  Co.  v.  McAnellia 
(Tex.  Civ.  App.),  110  S.  W.  936. 
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ejected,  was  injured  by  his  own  wrongful  conduct  in  running  beside  the  moving 
train  with  the  intention  to  get  on  again,  the  company  owed  him  no  legal  obliga- 
tion to  stop  the  train  for  the  purpose  of  ascertaining  whether  he  had  been 
injured.i^ 

Liability  as  to  Baggage  of  Ejected  Passenger. — See  post,  "Passenger's 
Effects,"  chapter  29. 

Ejection  of  Persons  Other  than  Passengers. — See  post,  "Licensees, 
Trespassers,  Intruders,  etc.,"  chapter  26. 

§§  2970-2972.  Liability  for  Acts  of  Employees— §  2970.  In  General. 
— Knowledge  of  a  station  agent  to  be  imputed  to  the  company  must  effect 
some  matter  lying  within  the  scope  of  the  agent's  authority,  so  the  knowledge  of 
such  an  agent  that  an  intending  passenger  had  passed  some  time  in  the  station 
apparently  in  a  stupor  resulting  from  the  use  of  liquor  or  drugs  is  not  imputable 
to  the  company  so  as  to  render  it  liable  for  the  ejection  of  such  passenger  a  short 
distance  from  the  station.^"' 

Arrest  of  Passenger  Subsequent  to  Ejection. — Where  a  conductor  ejects 
a  passenger  from  a  street  car,  and,  in  reply  to  an  inquiry  by  a  policeman,  states 
that  the  passenger  is  disorderly,  and  the  latter  is  then  unlawfully  taken  into 
custody  by  the  policeman,  and  it  is  not  shown  that  it  was  within  the  scope  of 
the  conductor's  authority  to  cause  the  passenger's  arrest,  the  carrier  is  not 
liable  therefor. ^i 

§  2971.  Unauthorized    Ejection. — Ejection    by    Conductor. — As    it    is 

within  the  scope  of  the  authority  of  a  street  car  or  railway  conductor  to  deter- 
mine who  should  be  expelled  from  the  carrier's  conveyance,  the  carrier  is  lia- 
ble where  he  ejects  a  passenger  without  having  the  right  to  do  so.^^  And  the 
right  of  a  passenger  ejected  from  a  railroad  train  in  violation  of  his  rights  to 
recover  damages  therefor  can  not  be  affected  by  any  rule  of  the  carrier  pre- 


19.  Chesapeake,  etc.,  R.  Co.  v.  Sauls- 
berry,  112  Ky.  915,  66  S.  W.  1051,  23  Ky. 
L.   Rep.   2341,   56   L.   R.   A.  580. 

20.  Knowledge  of  station  agent — Korn 
V.  Chesapeake,  etc.,  R.  Co.,  125  Fed.  897, 
62   C.    C.  A.   417,   63   L.   R.   A.   872. 

21.  Arrest  of  passenger  subsequent  to 
ejection. — Cunningham  v.  Seattle  Elect. 
R.,   etc.,   Co.,  3  Wash.  471,  28   Pac.  745. 

22.  Unauthorized  ejection  by  con- 
ductor.— United  States. — Baltimore,  etc., 
R.  Co.  V.  Thornton,  110  C.  C.  A.  502, 
188  Fed.  868. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Waters,  105  Ark.  619,  152  S.  W.  137. 

California. — Turner  v.  North  Beach, 
etc.,  R.  Co.,  34  Cal.  594.  See  Kline  v.  Cen- 
tral Pac.  R.  Co.,  37  Cal.  400,  99  Am.  Dec. 
882. 

Colorado. — Denver  Tramway  Co.  v. 
Reed,  4  Colo.  App.  500,  36  Pac.  557. 
,  Georgia. — Higgins  v.  Southern  R.  Co., 
98  Ga.  751,  25  S.  E.  837;  Western,  etc.. 
Railroad  v.  Turner,  72  Ga.  292,  53  Am. 
Rep.  842;  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  572. 

Illinois. — Chicago  Union  Tract.  Co.  v. 
McClevy,  126  111.  App.  21. 

Indiana. — Terre  Haute,  etc.,  R.  Co.  v. 
Fitzgerald,   47   Ind.   79. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Rice,  38  Kan.  398,  16  Pac.  817,  5  Am.  St. 
Rep.    766. 
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Massachusetts. — Moore  v.  Fitchburg  R. 
Corp.  (Mass.),  4  Gray  463,  64  Am. 
Dec.  S3. 

Michigan. — Great  Western  R.  Co.  v. 
Miller,   19    Mich.    305. 

Missouri. — Travers  v.  Kansas  Pac.  R. 
Co.,   63   Mo.   431. 

iNew  York. — Charbonneau  v.  Nassau 
Elect.  R.  Co.,  108  N.  Y.  S.  105,  133  App. 
Div.   531. 

Ohio. — Passenger  R.  Co.  v.  Young,  31 
O.    St.    518,    8   Am.    Rep.   78. 

Where  a  conductor,  intending  to  act 
within  his  authority,  from  a  mistake  of 
facts,  or  an  error  of  judgment  on  the 
facts,  wrongfully  ejects  a  passenger  from 
a  car,  the  company  is  liable.  Higgins  v. 
Watervliet,  etc.,  R.  Co.,  46  N.  Y,  33,  7 
Am.    Rep.   293. 

Contra. — It  will  not  be  presumed  that 
a  conductor  was  acting  within  the  scope 
of  his  authority  in  ejecting  from  the  cars 
a  passenger  who  tendered  an  unlimited 
ticket  and  had  a  right  to  be  there.  And 
a  railroad  company  is  not  liable  for  the 
act  of  its  conductor  in  ejecting  a  man 
from  its  train,  his  ticket  giving  him  the 
right  to  ride,  though  the  conductor 
claimed  otherwise,  there  being  no  evi- 
dence to  show  that  the  company  au- 
thorized or  directed  the  act.  Allegheny 
Valley  R.  Co.  v.  McLain,  91  Pa.  442.  See 
Hibbard  z/.  New  York,  etc.,  R.  Co.,  15  N. 
Y.  455. 
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scribing  the  duties  of  its  conductors. 2*  The  act  of  a  conductor,  obeying  the 
direction  of  a  passenger  agent  in  ejecting  a  passenger  because  of  irregularity 
in  his  ticket,  is  the  act  of  the  company .2*  Where  a  statute  requires  a  conductor 
to  remove  any  passenger  not  entitled  to  ride  under  the  provisions  of  the  so- 
called  "Jim  Crow"  Act,  the  duty  being  imposed  on  the  conductor,  the  company 
is  not  liable  for  damages  in  action  by  a  passenger  for  wrongful  expulsion.^^ 
But  it  is  held  that  a  railroad  company  is  liable  for  the  wrongful  ejection  of  a 
passenger  by  a  conductor,  notwithstanding  a  statute  authorizing  a  conductor 
to  act  as  a  peace  officer  in  arresting  drunken  passengers. ^^ 

Ejection  by  Brakeman. — It  may  be  laid  down  as  .a  general  rule,  that  a 
brakeman,  in  the  absence  of  express  orders,  has  no  authority  to  eject  a  passen- 
ger from  a  train. ^'^  But  where  it  is  a  brakeman's  duty  to  put  off  persons  not 
entitled  to  ride  on  the  train,  his  acts  in  putting  persons  off  the  train,  whether 
rightfully  or  wrongfully,  are  within  the  scope  of  his  employment.^^  And  a 
brakeman,  whose  duty  it  is  to  see  that  persons  do  not  enter  the  cars  without 
tickets,  acts  within  the  scope  of  his  employment  where  he  ejects  a  passenger  for 
failure  to  have  a  ticket. ^^  A  brakeman  in  charge  of  railway  cars  for  the  pur- 
pose of  securing  the  proper  and  orderly  seating  of  passengers  is  acting  within 
the  scope  of  his  employment  in  ejecting  a  passenger  who  disobeyed  his  di- 
rections.^" It  is  held  that  a  railroad  company  is  liable  where  its  brakeman 
ejects  a  passenger  who  is  entitled  to  ride,  notwithstanding  he  has  no  authority 
to  do  so,^^  but  the  contrary  is  also  held.^^ 

Where  a  driver  of  a  street  car  unlawfully  removes  a  passenger  from  a 
car  under  authority  conferred  by  the  company,  it  is  liable  to  plaintiff  for  the 
damage  sustained.^^ 

An  officer,  called  by  a  station  agent  merely  to  put  persons  out  of  the 
waiting  room,  would  not  be  acting  officially  in  complying,  so  as  to  exempt  the 
company  from  responsibility  for  humiliation  suffered  therefrom.^* 

§  2972.  Wrongful  Acts  during  Ejection. — It  is  generally  held  that  a 
carrier  is  liable  for  the  wrongful  or  negligent  acts  committed  by  its  employees 
while  ejecting  a  passenger   from  its  conveyance ;  ^^    though    a  few  cases  hold 

23.  Effect    of     carrier's      rules.— Balti-  30.    Peck  v.  New  York,  etc.,  R.  Co.  (N. 
more,  etc.,  R.  Co.  v.  Thornton,  iiO  C.  C.       Y.),  8  Hun  286,  affirmed  in  70  N.  Y.  587. 
A.  503,  188  Fed.   868.                                                   31.    Lindsay  v.  Oregon,  etc.,  R.  Co.,  13 

24.  Ann  Arbor  R.  Co.  v.  Amos,  85  O.  Idaho  477,  90  Pac.  984,  12  L.  R.  A.,  N.  S., 
St.   300,   97   N.   E.   978.  184. 

Where    conductor,    on    presentation    of  32.    International,  etc.,  R.  Co.  v.  Ander- 

original  ticket  and  incorrect  ticket,  issued  son,  82  Tex.  516,  17  S.  W.  1039,  27  Am.  St. 

by    intermediate    line,    telegraphs  for    in-  Rep.    902. 

structions    from    the     general     passenger  33.    Ejection   by    street    car     drivier. — 

agent,   the   question   is   between   the  com-  Corbett  v.   Twenty-Third   St.   R.    Co.    (N. 

pany   and    the    passenger;    and    the    com-  Y.),  42  Hun  587,  4  N.  Y.  St.  Rep.  535. 

pany  is  bound  to  give  proper  instructions.  34.    Ejection  by  officer. — Texas  Mid.  R. 

Ann  Arbor  R.  Co.  v.  Amos,  97  N.  E.  978,  Co.  v.  Geraldon,  54  Tex.  Civ.  App.  71,  117 

85    O.    St.   300.  S.  W.  1004. 

25.  Statute  requiring  ejection.— Strat-  35.  Wrongful  or  negligent  acts  during 
ford  V.  Midland  Valley  R.  Co.,  36  Okla.  ejection.— Ca/i/oraia.— Kline  v.  Central 
127,  128  Pac.  98;  Okl.  Comp.  Laws,  1909,  Pac.  R.  Co.,  37  Cal.  400,  09  Am.  Dec.  282. 
§   443.  Kansas. — Southern     Kansas     R.     Co.    v. 

26.  Ark.  Acts  1909,  p.  99,  §  33;  St.  Rice,  38  Kan.  398,  16  Pac.  817,  5  Am. 
Louis,    etc.,    R.    Co.    v.    Waters,    105    Ark.  St.    Rep.    766. 

619.  152   S.  W.   137.  Massachusetts. — Hull     v.     Boston,     etc., 

27.  Ejection  by  brakeman. — Wabash  Railroad,  210  ISIass.  159,  96  N.  E.  58,  36' 
R.  Co.  V.  Savage,  110  Ind.  156.  9  N.  E.  85;  L.  R.  A.,  N.  S..  406,  Ann.  Cas.  1912C,  1147. 
International,  etc..  R.  Co.  v.  Anderson.  82  Michigan. — Great  Western  R.  Co.  v. 
Tex.  516,  17  S.  W.  1039,  27  Am.  St.  Rep.  Miller,  19  Mich.  305;  Lucas  v.  Michigan 
903.  Cent.   R.   Co.,   98   Afich.   1,   56   N.   W.   1039, 

28.  Southern    R.    Co.   v.   Wideman,    119  39  Am.  St.  Rep.  517. 

Ala.    565,   24   So.   764.  Missouri. — Travers    v.    Kansas    Pac.    R. 

29.  St.  Louis,  etc..  R.  Co.  v.  Kilpatrick,       Co.,  63   Mo.   421. 

67   Ark.   47,   54   S.   W.   971.  New  Jersey.— 'i^ew  York,  etc.,  R.  Co.  w. 
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that  the  carrier  is  not  liable  where  its  employees  acted  wantonly  or  wil- 
fully,3«  or  used  unnecessary  violence  in  ejecting  a  passenger. ^^  So  a  rail- 
way company  is  liable  for  injuries  resulting  from  the  negligence,  violence, 
or  carelessness  of  its  conductor,  in  removing  from  the  cars  a  passenger, 
though  the  conductor  had  a  right  to  remove  him.^s  And  it  is  immaterial  that 
the    conductor    acted    wantonly    or    wilfully,^"    and    in    abuse    of    his  author- 


Haring,  47  N.  J.  L.  137,  54  Am.  Rep.  12.3. 

New  York. — Hamilton  v.  Third  Ave.  R. 
Co.,  13  Abb.  Prac,  N.  S.,  318,  44  How. 
Prac.  294,"  35  N.  Y.  Super.  Ct.  118.  See 
post,  "A'laimer  of  Ejection,"  §§  301fi-3018. 

Wrongful  assault  upon  passenger. — It 
is  the  duty  of  the  conductor  of  a  street 
car  to  eject  persons  who  refuse  to  pay 
fare,  and  if,  in  his  endeavor  to  carry  out 
such  duty,  he  makes  a  wrongful  assault 
upon  a  person,  such  course  is  within  the 
scope  of  his  employment,  though  not  au- 
thorized by  his  master,  for  which  the 
master  is  liable.  Lugner  v.  Milwaukee 
Elect.  R.,  etc.,  Co.,  131  N.  W.  342,  146 
Wis.  175. 

Ejection  by  brakeman  using  unneces- 
sary force. — A  brakeman,  who  was  in 
charge  of  railway  cars  for  the  purpose  of 
secviring  the  proper  and  orderly  seating 
of  passengers,  forcibly  ejected  plaintiff, 
who  disobeyed  his  direction.  Held,  that 
in  so  doing  the  brakeman  must  be  deemed 
to  have  acted  within  the  scope  of  his  em- 
ployment, and  that  the  company  were 
liable  for  excessive  and  unnecessary  force 
used  by  him.  Peck  v.  New  York,  etc.,  R. 
Co.  (N.  Y.),  8  Hun  286,  affirmed  in  70 
N.   Y.   587. 

Negligent  acts  within  legal  contempla- 
tion of  carrier. — It  is  the  duty  of  a  car- 
rier to  furnish  careful,  cautious,  and  pru- 
dent persons  in  operating  trains  for  the 
transportation  of  passengers,  and  the  car- 
rier is  liable  for  all  damages  resulting 
from  the  negligent  acts  of  such  employees 
in  ejecting  a  passenger  as  were  within 
the  legal  contemplation  of  the  carrier  at 
the  time  of  contracting  for  transportation. 
St.  Louis,  etc.,  R.  Co.  v.  McAnellia  (Tex. 
Civ.  App.),  110  S.  W.  936. 

The  conductor  of  a  freight  train,  under 
orders  to  carry  no  passengers,  acts  within 
the  scope  of  his  authority  in  ejecting  one 
who  has  entered  his  caboose  for  carriage 
as  a  passenger,  and  the  company  is  liable 
for  the  latter's  injuries  resulting  from  his 
ejection  while  the  train  was  in  motion, 
under  such  circumstances  as  rendered  it 
imprudent  and  reckless  to  eject  him. 
Stone  V.  Chicago,  etc.,  R.  Co.,  88  Wis.  98, 
59  N.  W.  457.  See  Holmes  v.  Wakefield 
(Mass.),  12  Allen  580,  feO  Am.  Dec.  171. 

The  New  Hampshire  statute  requiring 
conductors  on  railroads  to  remove  from 
the  cars  passengers  refusing  to  pay  the 
established  fares  applies  to  all  persons 
properly  acting  as  conductors,  without  re- 
gard to  the  formal  regularity  of  their  ap- 
pointment, or  the  source  from  whence 
they  derive  compensation   for  their   serv- 


ices.     Hillard  v.-  Goold,   34   N.   H.   230,   66 
Am.  Dec.  765. 

36.  Holding  that  carrier  not  liable 
where  employees  acted  wantonly  or  wil- 
fully.— See  Crocker  v.  New  London,  etc., 
R.    Co.,    24    Conn.    249. 

Where  a  conductor  uses  unnecessary 
force  in  ejecting  a  passenger  supposed 
to  be  personating  the  owner  of  a  mile- 
age ticket,  the  fact  that  the  company 
has  issued  instructions  to  its  conduct- 
ors that  regulations  regarding  such 
tickets  must  be  strickly  enforced,  with- 
out fear  or  favor,  and  that,  "if  they 
find  mileage  tickets  have  been  trans- 
ferred, they  must  lift  such  tickets,  collect 
full  fare,  and  report  the  transaction,"  does 
not  render  the  company  responsible  for 
the  wanton  act  of  the  conductor.  Pitts- 
burgh, etc.,  R.  Co.  V.  Russ,  57  Fed.  822,  6 
C.  C.  A.  597,  citing  Lake  Shore,  etc.,  R. 
Co.  V.  Prentice,  147  U.  S.  101,  37  L.  Ed. 
97,  13  S.  Ct.  361. 

Plaintiff,  who  claimed  to  have  paid,  was 
ejected  by  a  conductor  for  nonpaj'rnent  of 
his  fare,  and,  on  alighting  from  the  car, 
fell  or  was  thrown  against  a  passing  team, 
and  injured.  In  an  action  to  recover  for 
his  injuries,  held  that  it  was  error  for  the 
court  to  refuse  defendant's  request  to 
charge  that  if  the  conductor  acted  will- 
fully, and  from  personal  motives  assaulted 
the  plaintiff,  the  company  was  not  liable. 
Murphy  v.  Central  Park,  etc.,  R.  Co.,  48 
N.  Y.  Super.  Ct.  96. 

For  the  malicious  action  of  a  street 
railroad  conductor  in  ejecting  a  passea- 
ger  from  his  car,  the  company  is  not  li- 
able, unless  the  company,  authorized  or 
ratified  the  act,  or  was  guilty  of  miscon- 
duct in  the  employment  or  retention  of 
the  conductor.  Wright  v.  Glens  Falls, 
etc.,  St.  Co.,  48  N.  Y.  S.  1026,  34  App. 
Div.   617. 

A  boy  riding  on  a  car  was  wantonly 
struck  by  the  driver,  and  thereby  thrown 
off  the  car.  The  car  wheel  passed  over 
him.  Held,  in  a  suit  against  the  car  own- 
ers, that  they  were  not  liable  for  the  act 
of  the  driver  in  striking  the  boy,  but  they 
were  liable  for  negligently  driving  over 
him.  Pittsburg,  etc.,  R.  Co.  v.  Donahue, 
70  Pa.  119. 

37.  Hibbard  v.  New  York,  etc.,  R.  Co., 
15   N.   Y.   455. 

38.  Negligence,  violence  or  carelessness 
of  conductor. — Pennsylvania  R.  Co.  v. 
Vandiver,  42  Pa.  365,  83  Am.  Dec.  520. 

39.  Conductor  acting  wantonly  or  wil- 
fully.— Converse  v.  Railroad  Co.,  2  Mac- 
Arthur  (D.  C),  504. 

A   railroad   company   is   liable    for     in- 
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ity,***  or  that  he  was  expressly  forbidden  to  do  as  he  did.*^  The  carrier 
is  liable  even  though  the  ejection  is  performed  by  its  employees  oppres- 
sively or  recklessly,*^  as  where  a  passenger  is  ejected  from  a  moving  con- 
Yeyance.*^  It  is  held  that  where  a  passenger  is  ejected  in  a  wrongful  man- 
ner by  an  employee,  it  is  immaterial  whether  the  employee  acted  within 
the  scope  of  his  employment,*"'  as  a  carrier  is  responsible  for  the  malicious 
and  wanton  acts  of  its  servants  in  ejecting  a  passenger,  whether  done 
in  the  line  of  his  service  or  not,  if  done  during  the  course  of  the  dis- 
charge of  his  duty  to  the  master  which  relates  to  the  passenger.*"  Where 
the  injury  to  one  ejected  from  a  street  car,  by  the  driver  thereof,  for  nonpay- 
ment of  fare,  resulted  from  the  want  of  care  on  the  part  of  the  driver  in  not 
stopping  the  car,  and  not  from  the  force  and  violence  used  in  ejecting  the 
passenger,  the  company  will  be  liable,  regardless  of  the  authority  or  want  of  au- 
thority of  the  driver  to  collect  fare.*^ 

Persons  Assisting  Carrier's  Employees. — If  a  passenger  aided  and  abetted 
by  the  conductor,  uses  excessive  force  in  removing  another  passenger  from  the 
train,  the  company  is  liable  for  the  resulting  injuries.*'''  A  police  ofificer  who, 
in  response  to  the  invitation  of  the  regular  agents  of  the  company,  assists  in 
ejecting  a  passenger,  becomes  a  special  agent  of  the  company  for  that  purpose, 
and  is  subject  to  the  same  rule  in  regard  to  excessive  violence.**  But  if  the 
conduct  of  a  passenger  unlawfully  persisting  in  riding  in  a  railroad  car  is  such 
as  to  constitute  him  a  disorderly  person,  a  policeman  may  arrest  him  by  virtue 


juries  caused  by  the  act  of  the  driver  of 
their  car  in  wrongfully  ejecting  a  pas- 
senger from  the  platform,  even  though 
the  act  of  the  driver  be  forcible,  mali- 
cious, and  willful,  and  not  merely  negli- 
gent. It  is  to  be  deemed  a  part  of  the 
employment  of  a  driver  of  a  cit3'  railroad 
car  to  put  a  person  off  the  platforn;  of  the 
car  who  may  be  there  without  right,  or 
contrarj'  to  the  regulations  of  the  com- 
pany; and  also  that  it  is  by  the  company 
confided  to  such  driver  to  determine 
whether  a  person  on  the  platform  is  there 
without  right,  or  contrary  to  such  regu- 
lations; and  a  forcible  and  malicious 
ejectment  of  a  passenger  from  the  car  by 
the  driver  is  an  act  in  the  course  of  his 
employment  as  a  servant  of  the  company. 
Meyer  v.  Second  Ave.  R.  Co.,  31  N.  Y. 
Super.  Ct.  305. 

40.  Acting  in  abuse  of  authority. — 
Travers  v.  Kansas  Pac.  R.  Co.,  63  Mo. 
421. 

In  an  action  against  a  horse  railroad 
company  to  recover  for  injuries  received 
by  plaintiff,  a  boy,  who  was  thrown  off 
a  car  by  the  conductor,  who  supposed 
plaintiff  was  intending  to  steal  a  ride, 
which  was  not  the  case,  as  plaintiff  had 
his  fare  in  hand  at  the  time,  the  court  in- 
structed the  jury  that,  if  the  conductor 
"acted  neither  maliciously,  nor  with  the 
view  to  effect  some  purpose  of  his  own, 
but  within  the  general  scope  of  his  em- 
ployment, while  engaged  in  defendant's 
business,  and  with  a  view  to  the  further- 
ance of  that  business  and  the  defendant's 
interests,  believing,  upon  the  appearance 
before  him,  and  upon  which  he  had  to  ex- 
ercise his  judgment,  that  his  duty  to  de- 
fendant required  him  to  act.  then  the  de- 
fendant is  responsible  for  the  manner  in 
which  he  acted,  and  for  the  consequences 
of  his  act,  though  he  may  have  acted  in 


excess  of  his  authority.''  Held,  correct. 
Schultz  V.  Third  Ave.  R.  Co.,  46  N.  Y. 
Super.  Ct.  211,  reversed  89  N.  Y.  243.  See 
Hoffman  v.  New  York,  etc.,  R.  Co.,  46 
X.  Y.  Super.  Ct.  526,  affirmed  in  87  N.  Y. 
25,  41  Am.   Rep.  337. 

41.  Disobejdng  order. — Turner  v.  North 
Beach,  etc.,  R.  Co.,  34  Cal.  594. 

Where  a  passenger  was  arrested  at  a 
station  before  reaching  his  destination,  on 
the  mistaken  idea  that  he  was  the  person 
who  had  assaulted  the  conductor  at  an- 
other town  some  time  prior  thereto,  the 
company  was  liable  for  the  ejection, 
though  the  conductor  acted  contrary  to 
orders  not  to  make  any  arrests.  Gulf, 
etc.,  R.  Co.  V.  Conder,  58  S.  W.  58,  23 
Tex.   Civ.  App.   488. 

42.  Ejection  performed  recklessly  or 
oppressively. — Lucas  v.  Michigan  Cent. 
R.  Co.,  98  Mich.  1,  56  N.  W.  1039,  39  Am. 
St.    Rep.    517. 

43.  Ejecting  from  moving  conveyance. 
— Cain  V.  Minneapolis,  etc.,  R.  Co.,  39 
Minn.  297,  39  N.  'W.  635;  Sanford  v. 
Eighth  Ave.  R.  Co.,  23  N.  Y.  343,  80  Am. 
Dec.  286,  reversing  20  N.  Y.  Super.  Ct. 
122.  See  post,  "Ejection  from  Moving 
Train   or   Car,"   §   3018. 

44.  Necessity  that  act  be  within  scope 
of  employment. — St.  Louis,  etc.,  R.  Co.  v. 
Kilpatrick,  67  Ark.  47,  54  S.  W.  971; 
Brunswick,  etc.,  R.  Co.  v.  Bostwick,  100 
Ga.   96,   27   S.    E.   725. 

45.  Tanger  v.  Southwest,  etc.,  Elect.  R. 
Co.,   85   Mo.  App.  28. 

46.  Healey  v.  City  Passenger  R.  Co., 
28   O.   St.  23. 

47.  Persons  assisting  carrier's  em- 
ployees.— International,  etc.,  R.  Co,  v. 
Miller,  9  Tex.  Civ,  App.  104,  38  S.  W,  233. 

48.  Ejection  by  police  officer. — ^Jardine 
V.   Cornell,   50  N.   J.   L.   485,   14  Atl.   590. 
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of  his  office,  though  originally  called  in  as  an  agent  of  the  company;  and  for 
violence  incident  to  such  arrest  the  company  is  not  liable.*^ 

Ratification  of  Wrongful  Acts. — Where,  in  an  action  for  malicious  assault 
and  ejecting  of  a  passenger  from  a  street  car,  it  was  shown  that  the  conductor 
was  prosecuted  before  a  justice,  and  that  the  railroad  defended  him  by  its  at- 
lorneys,  and  that  its  general  manager  was  present  at  the  trial,  paid  the  conduct- 
or's fine,  and  that  he  was  retained  in  the  company's  employ  after  the  assault, 
it  justified  a  finding  that  the  company  ratified  the  conductor's  acts.^"^ 

§  2973.  Proximate  Cause  of  Injury. — Where  a  passenger  has  been  re- 
moved from  a  railroad  train  wrongfully,  the  company  would  be  liable  for  the 
ordinary  and  natural  results  of  the  act,  and  therefore  such  as  might  have  been 
reasonably  expected,  in  view  of  the  duty  of  the  passenger  to  exercise  ordi- 
iiary  care  to  so  act  afterwards  as  to  prevent  injury.^^  It  is  not  necessary,  to  the 
liability  of  a  comriion  carrier  for  an  injury  resulting  from  an  act  of  its  serv- 
ants, that  they  should  be  able  to  anticipate  the  particular  injury  which  might 
result;  but  it  can  not  be  held  liable  for  failing  to  provide  against  a  possible 
injury  which  could  not  have  been  reasonably  anticipated. ^^  One  wrongfully 
ejected  from  a  train  may  recover  compensation  for  injuries  arising  after  the 
ejection  and  caused  thereby.*^  Where  the  conductor  of  a  train  ejected  a  pas- 
senger so  that  he  was  run  over  and  disabled  by  such  train,  and  another  train 
of  the  same  road  passing  shortly  afterwards  extinguished  what  life  was  left, 
a  right  of  action  arose  whether  the  actual  death  was  caused  by  the  first  or 
second  train.^*  But  one  who  after  being  ejected,  waited  until  more  than  half 
the  succeeding  day  had  expired  before  pursuing  his  journey  by  vehicle,  and 
consequently  was  compelled  to  spend  the  night  in  the  open  air,  could -not  re- 
cover for  such  exposure.^ 5     Where  in  an  action  for  being  ejected  from  a  train 


49.  Jardine  v..  Cornell,  50  N.  J.  L.  485, 
14  Atl.  590. 

Presumed  to  act  in  official  capacity. — 
When  a  city  police  officer  takes,  by  force, 
a  disorderly  person  from  the  scene  of 
disorder  to  the  police  station,  he  will  be 
presumed  to  have  done  it  by  virtue  of  his 
official  character,  though  before  such  dis- 
orderly conduct  he  was  in  law  the  agent 
of  defendant;  and  for  force  used  in  malt- 
ing said  arrest  defendant  is  not  liable. 
Jardine  v.  Cornell,  50  N.  J.  L.  485,  14  Atl. 
590.- 

50.  Ratification  of  wrongful  acts. — 
Denison,  etc.,  R.  Co.  v.  Randell,  29  Tex. 
Civ.  App.  460,  69   S.  W.  1013. 

51.  Ordinary  and  natural  results  of  act 
— Louisville,  etc.,  R.  Co.  v.  Fleming,  83 
Tenn.  (14  Lea)  138,  18  Am.  &  Eng.  R. 
Cas.  347.    See  post,  "Damages,"  chapter  28. 

An  old  colored  man  whose  hands  were 
partially  paralyzed,  had  taken  passage  on 
defendant's  train  from  Franklin  to  Nash- 
ville, and  for  failing  to  produce  his  ticket 
or  pay  his  fare  on  demand,  was,  about 
eight  o'clock  at  night,  put  off  at  a  station 
nine  miles  from  Nashville,  where  there 
were  a  depot  building  and  thirty  or  forty 
houses,  many  of  them  occupied  by  per- 
sons of  his  own  race  and  color,  and 
thereupon,  although  the  night  was  cold, 
with  snow  on  the  ground,  and  snowing 
and  sleeting,  undertook  to  walk  to  Nash- 
ville, and  did  so.  It  was  held,  that  the 
injuries  caused  by  the  walk,  if  any,  would 
not  be  the  proximate  result  of  the  re- 
moval from  the  cars,  unless,  after  rea- 
sonable effort  at  the  station,  he  failed  to 


find  shelter  or  conveyance,  nor  then,  if, 
in  the  opinion  of  the  jury,  his  failure  was 
due  to  his  negligence  in  not  having  with 
him  money  to  pay  for  the  accommoda- 
tions demanded,  rather  than  a  proximate 
result  of  the  removal.  Louisville,  etc.,  R. 
Co.  V.  Fleming,  82  Tenn.  (14  Lea)  138, 
18  Am.  &  Eng.  R.  Cas.  347. 

Where  a  street  car  conductor  wrong- 
fully ordered  from  the  car  a  boy  who  was 
a  passenger,  kicking  at  him  as  he  jumped 
off,  and  the  boy  ran  around  the  rear  of 
the  car,  whereupon  the  conductor  thrust 
his  head  and  shoulders  out  of  the  rear 
window,  and  the  boy,  thinking  that  the 
conductor  was  attempting  to  grab  him, 
was  so  frightened  that  he  jumped  into  the 
side  of  a  car  on  the  other  track  and  was 
injured,  the  conductor's  appearance  at  the 
window  was  simply  the  concluding  act  of 
his  endeavor  lo  prevent  the  boy  from 
riding  on  the  car,  his  conduct  being  one 
continuous  wrongful  action,  rendering  the 
carrier  liable  for  the  injuries,  though  he, 
in  fact,  made  no  motion  to  grab  the  boy 
from  the  rear  window.  Lugncr  v.  Mil- 
waukee Elect.  R.,  etc.,  Co.,  131  N.  W. 
343,  146  Wis.  175. 

52.  Keeshan  v.  Elgin,  etc..  Tract.  Co., 
83  N.  E.  360,  239  111.  533,  affirming  judg- 
ment  133    111.   App.   416. 

53.  Injuries  after  .ejection. — Georgia, 
etc.,  R.  Co.  V.  Bigelow,  68  Ga.  219. 

54.  South  Carolina  R.  Co.  v.  Nix,  68 
Ga.    573. 

55.  Chicago,  etc.,  R.  Co.  v.  Spirk,  70 
N.   W.   926,   51   Neb.   167. 
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at  a  point  other  than  a  usual  stopping  place,  it  appeared  that  a  passenger,  hav- 
ing gone  beyond  his  destination,  was  put  off  at  a  point  past  the  succeeding  sta- 
tion, and  that  he  not  only  walked  back  to  the  first  station,  but  back  to  his  des- 
tination, it  was  held  that,  as  the  last  walk  was  not  necessitated  by  his  being 
ejected  from  the  train  at  a  point  other  than  the  usual  stopping  point,  injuries 
resulting  therefrom  were  not  a  proximate  result  of  the  ejection. s*  Where 
after  a  passenger  was  wrongfully  ejected  he  could  not  reach  his  destination  on 
foot  without  having  to  wade  a  creek,  except  by  traveling  over  the  railroad  com- 
pany's track,  the  fact  that  he  did  walk  along  the  track  and  cross  a  trestle  over 
the  creek  in  question  does  not  make  him  a  trespasser,  so  as  to  relieve  the  com- 
pany from  liability  for  damages  for  the  anxiety  caused  by  walking  thereon. ^'^ 
The  wrong  committed  by  a  ticket  agent  in  giving  a  ticket  to  an  intermediate 
station  only  to  a  passenger  buying  a  ticket  to  his  destination,  the  agent  know- 
ing that  yellow  fever  was  prevalent  near  the  former  place,  and  the  danger  and 
inconvenience  of  going  about  there,  is  the  proximate  cause  of  the  passenger's 
suffering  on  account  thereof,  where  he  was  put  off  at  such  place,  and  did  not 
have  money  to  buy  a  ticket  to  his  destination. s* 

Ejection  of  Passenger  under  Disability. — See  post,  "Ejection  of  Pas- 
senger under  Disability,"  §§  3020-3021. 

§§  2974-3012.  Grounds  for  Ejection— §  2974.  In  General.— Refusal 
to  Sign  Release  of  Liability. — The  expulsion  of  a  passenger  from  a  mixed 
train  because  of  refusal  to  sign  a  release  of  liability  for  injuries  which  may  be 
received  is  wrongful. ^9 

Violation  of  Statute  Requiring  Separation  of  the  Races. — See  ante,  "In 
General,"  §  2969.  And  see  generally,  ante,  "Separation  of  White  and  Colored 
Passengers,"    §§   2501-2506. 

If  a  passenger  places  himself  in  such  a  position  of  danger  that  the  car- 
rier is  unwilling  to  assume  the  duty  of  carrying  him  therein,  the  carrier  has  the 
right  to  require  the  passenger  to  leave  the  car.^" 

§§  2975-2976.  Persons  Objectionable  as  Passengers  and  Disorderly 
Conduct — §  2975.  In  General. — Insane  Passengers. — While  a  carrier  may 
refuse  to  carry  one  who  is  insane,  yet  if  it  receives  him,  it  is  bound  to  fulfill  its 
contract,  if  the  passenger  conducts  himself  properly  during  the  trip.^^  But 
when  an  unattended  passenger  becomes  insane  on  a  train,  it  is  the  carrier's 
duty  to  remove  him,  if  required  for  the  comfort  and  safety  of  other  passen- 
gers.^^ 

Passenger  with  Smallpox. — Where  a  passenger  on  a  train  breaks  out  with 
eruptions,  and  the  best  medical  advice  that  is  obtained  is  unable  to  disclose 
whether  they  proceed  from  smallpox,  and  where,  from  any  prior  conduct  of 
such  passenger,  or  any  statement  he  had  made,  there  is  a  well-grounded  belief 
that  smallpox  is  developing,  the  officers  of  the  train  are  justified  in  ejecting 
him.83 

Passenger  of  Bad  Character. — While  a  carrier  may  refuse  to  carry  one 
whose  character  is  bad,  yet  if  it  receives  him,  it  is  bound  to  fulfill  its  contract, 
if  the  passenger  conducts  himself  properly  during  the  trip.^* 

56.  St.  Louis,  etc.,  R.  Co.  v.  Williams,  178  Mo.  108,  77  S.  W.  70,  101  Am.  St.  Rep. 
100   Ark.   356,    140   S.   W.    141.  425. 

57.  Southern  R.  Co.  v.  Lynn,  128  Ala.  61.  Insane  passenger.— Pearson  v 
297  29  So  573  Duane  (U.  S.),  4  Wall.  605,  18  L.  Ed. 
"      '                  '         • * .                             .  447 

saf  etc'^T  CoTForteri34  Alf  74^ '32  ^^-  ^'-  ^°^^''  '''■'  R"  Co.  v.  Woodruff. 

I.'  7«"  Q9    r^  %%\^'  II  '  89   Ark.  9,   115   S.  W.  953. 

So.   773,   92  Am.   St.   Rep.   25.  e3_      p^^^^^g^,     ^th     smallpox.-Pad- 

59.  Refusal  to  sign  release  of  UabiUty.—  dock  v.  Atchison,  etc.,  R.  Co.,  37  Fed.  841, 
Schwartz    v.    Missouri,    etc.,    R.    Co.,    109      4   l_   r_   /^_  2ZI. 

Pac.  767,  83  Kan.  30.  64.    Passenger  of  bad  character.— Pear- 

60.  Passenger  getting  in  position  of  son  v.  Duane  (U.  S.),  4  Wall.  605,  18  L. 
danger.— Parks  z:  St.  Louis,  etc.,   R.   Co.,       Ed.    447. 
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Passenger  Guilty  of  Gambling. — A  statute  providing  for  the  ejection  of 
passengers  guilty  of  obtaining  or  attempting  to  obtain  money  or  property  from 
any  person  by  any  game  or  device,  etc.,  is  reasonable  and  valid.®^ 

§  2976.  Disorderly  Conduct — Drunkenness. — ^The  carrier  may  eject  a 
passenger  guilty  of  disorderly  conduct**  or  where  he  uses  obscene,  profane,  or 


65.  Passenger  gambling. — Kentucky 
Statute,  §  806  (Russell's  St.,  §  5350); 
Commonwealth  v.  Marcum,  135  Ky.  1, 
123  S.  W.  315,  34  L.   R.  A.,  N.  S.,  1194. 

66.  Disorderly  conduct — United  States. 
— New  Orleans,  etc.,  R.  Co.  v.  Jopes,  142 
U.  S.  18,  35  L.  Ed.  919,  12  S.  Ct.  109;  Mur- 
phy V.  Western,  etc..  Railroad,  23  Fed. 
637. 

Alabama.— CoA^,  1896,  §  3457.  Nash- 
ville, etc..  Railway  v.  Moore,  148  Ala.  63, 
41    So.   984. 

Georgia.— CoA&  1882,  §  4586  (a);  Sea- 
board, etc.,  R.  Co.  V.  O'Quin,  124  Ga. 
357,  52  S.  E.  427,  2  L.  R.  A.,  N.  S.,  472; 
Hillman  v.  Georgia  R.,  etc.,  Co.,  126  Ga. 
814,  56  S.  E.  68;  Peavy  v.  Georgia  R.  Co., 
81  Ga.  485,  8  S.  E.  70,  12  Am.  St.  Rep. 
334. 

Indiana. — Indianapolis  Tract.,  etc.,  Co. 
V.  Lockman,  49  Ind.  App.  143,  96  N.  E. 
970;  Baltimore,  etc.,  R.  Co.  v.  McDonald, 
68   Ind.    316. 

Under  Act  March  10,  1875,  §  2  (1  Rev. 
St.  1876,  p.  710),  a  passenger  who  gets 
on  a  train  drunk  and  into^cicatcd  and  ad- 
vises other  passengers  not  to  pay  their 
fare  is  guilty  of  disorderly  conduct.  Bal- 
timore, etc.,  R.  Co.  V.  McDonald,  68  Ind. 
316. 

Kentucky.— Ky.  St.  §  806  (Russell's  St., 
§  5350) ;  Commonwealth  v.  Marcum,  135 
Ky.  1,  122  S.  W.  215,  24  E.  R.  A.,  >N.  S., 
1194;  Chesapeake,  etc.,  R.  Co.  v.  Sauls- 
berry,  33  Ky.  L.  Rep.  2341,  112  Ky.  915, 
66  S.  W.  1051,  56  E.  R.  A.  380;  Chesa- 
peake, etc.,  R.  Co.  V.  Robinett,  J2  Kv.  E. 
Rep.    1077,   107    S.   W.   763. 

The  statute  would  not  authorize  a  con- 
ductor to  put  oH  a  sick  passenger  vomit- 
ing or  otherwise  doing  things  a  well  be- 
haved passenger  in  good  health  would 
not  do,  but  only  applies  to  persons  who 
voluntarily,  or  while  under  the  influence 
of  liquor,  act  in  a  boisterous,  indecent,  and 
disgusting  manner,  to  the  annoyance  of 
other  passengers.  Chesapeake,  etc.,  R. 
Co.  V.  Crank,  108  S.  W.  276,  33  Ky.  L. 
Rep.   1203. 

A  conductor  has  no  right  under  such 
statute  to  remove  an  offensive  passenger 
from  the  car  and  require  him  to  stand  on 
the  unprotected  platform  of  a  moving 
train,  and  the  company  is  liable  to  a  pas- 
senger required  to  leave  a  car  and  take 
such  position,  and  injured  v/hilst  exer- 
cising ordinary  care  Chesapeake,  etc., 
R.  Co.  V.  Crank,  108  S.  W.  276,  33  Ky.  L. 
Rep.   1203. 

Massachusetts. — Thayer  v.  Old  Colony 
St.  R.  Co.,  101  N.  E.  368,  314  Mass.  234, 
44   L.    R.    A.,    N.    S.,    1125;    O'Eaughlin   v. 


Boston,  etc..  Railroad,  164  Mass.  139,  41 
N.   E.   121. 

Mississippi. — Code  1893,  §  3563;  Gal- 
legly  V.  Kansas,  etc.,  R.  Co.,  83  Miss.  171, 
35  So.  430. 

Missouri. — Leonard  v.  St.  Louis  Trans. 
Co.,    115    Mo.    App.    349,    91    S.    W.    453. 

New  ForA:.— People  v.  Caryl  (N.  Y.),  3 
Parker  Cr.  R.  326;  Putnam  v.  Broadway, 
etc.,  R.  Co.,  36  N.  Y.  Super.  Ct.  195,  af- 
firmed in  55  N.  Y.   108,  14  Am.   Rep.  190. 

North  Carolina. — Berry  v.  Carolina,  etc., 
Railway,  155  N.  C.  387,  71  S.  E.  322. 

OAto.— §  3434,  Rev.  St.;  B.  &  O.  R. 
Co.  V.  Reed,  12  O.  C.  C,  N.  S.,  177,  31-31 
O.  C.  D.  531;  Railway  Co.  v.  Vallely,  33 
O.   St.  345,  30  Am.   Rep.  601. 

Pennsylvania. — West  Chester,  etc.,  R. 
Co.  V.  Miles,  55  Pa.  209,  93  Am.  Dec.  744. 

Texas. — Atchison,  etc.,  R.  Co.  v.  Wood 
(Tex.  Civ.  App.),  77  S.  W.  964;  Galveston, 
etc.,  R.  Co.  w.  Long,  13  Tex.  Civ.  App. 
664,   36   S.   W.   485. 

Instances  of  disorderly  conduct  justify- 
ing ejection. — ^Plaintiff,  a  railway  con- 
tractor, having  a  pass  over  his  own  road, 
boarded  defendant's  train,  and  tendered 
money  for  his  fare  to  the  condutor  along 
with  his  pass,  expecting  that  the  courtesy 
of  a  free  ride  might  be  extended  to  him. 
The  conductor  did  not  have  the  change, 
and  it  was  returned  afterwards  by  the 
brakeman,  but  not  his  pass.  When  the 
conductor  came  back  through  the  car, 
plaintiff  asked  for  his  pass,  and  the  con- 
ductor told  him  that  he  had  not  had  it; 
and,  after  insisting  that  the  conductor  did 
have  it,  plaintiff  became  very  abusive,  and 
called  the  conductor  a  damned  liar.  At 
length  the  conductor  replied  in  kind,  and 
a  fight  ensued;  and,  after  they  were  sepa- 
rated, plaintiff  went  to  his  satchel  and 
got  a  pistol,  and  threatened  to  kill  the 
conductor,  and  continued  using  profane 
and  vulgar  language.  The  door  into  the 
ladies'  coach  was  open,  and  he  could  be 
heard  there.  At  the  next  station  the  con- 
ductor had  plaintiff  arrested  and  taken 
off  the  train.  Held,  that  the  conductor's 
conduct  was  justifiable,  under  Code  1892, 
§  3563.  Gallegly  v.  Kansas,  etc.,  R.  Co., 
35   So.  420,   83   Miss.   171. 

Where  a  waiter  in  a  dining  car  is  dis- 
charged en  route,  he  may  ride  in  a  coach 
upon  payment  of  his  fare  to  the  end  of 
his  run,  but  he  has  no  right  to  insist 
upon  riding  in  the  dining  car  after  the 
car  has  been  closed  to  passengers  gen- 
erally at  a  station;  and,  if  he  defiantly 
persists  in  doing  so  after  he  has  received 
sufficient  notice  to  change  his  clothing, 
creates  a  disturbance,  and  delays  the 
train,  he  may  be  put  off  the  car  with  such 
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vulgar  language.^''  This  power  is  given  to  the  carrier  as  incidental  to  its  duty 
to  exercise  a  high  degree  of  care  in  providing  for  the  comfort  and  convenience 
of  its  passengers.^^  In  such  a  case,  the  passenger,  by  his  own  misconduct,  has 
broken  the  contract  of  carriage,  and  he  has  no  cause  of  action  for  injuries  which 
result  to  him  in  consequence  thereof.^^  The  right  of  a  carrier  to  expel  a  pas- 
senger when  his  conduct  is  such  as  to  endanger  the  safety  of  other  passengers 
is  undoubted.'^*'  And  misconduct,  justifying  ejection,  need  not  be  so  grossly  dis- 
orderly as  to  endanger  the  peace  and  safety  of  other  passengersJ^  The  right 
of  ejection  may  be  exercised  when  the  misconduct  is  such  as  to  seriously  inter- 
fere with  their  comfortJ^     And  it  is  held  that  the  carrier  is  not  bound  to  wait 


force  as  is  necessary  by  the  police  at  the 
direction  of  the  company's  employees, 
and  if  he  persists  in  his  disorder  on  the 
platform  in  the  presence  of  the  police, 
and  the  police  arrest  him  upon  a  charge 
of  disorderly  conduct,  the  company  will 
not  be  liable  for  his  ejection  from  the  car. 
Perry  v.  Pennsylvania  R.  Co.,  41  Pa. 
Super.  Ct.  591. 

Where  a  passenger  in  a  street  car  laden 
with  passengers  of  both  sexes,  on  being 
requested  by  the  conductor  to  stop  using 
oaths  in  his  conversation,  denied  using 
the  same,  and  on  being  contradicted, 
called  the  conductor  a  "damned  liar,"  he 
was  rightfully  removed  from  the  car  for 
a  breach  of  the  peace,  and  could  not  re- 
cover for  his  ejection.  Robinson  v. 
Rockland  St.  R.  Co.,  87  Me.  387,  32  Atl. 
994,  39   L.  R.  A.  530. 

Where  a  passenger  on  a  street  railway 
car,  without  reasonable  provocation,  will- 
fully and  in  anger  calls  the  conductor  a 
liar,  in  the  presence  and  hearing  of  other 
passengers,  he  is  guilty  of  disorderly  con- 
duct, which  will  forfeit  his  rights  as  a 
passenger.  Eads  v.  Metropolitan  R.  Co., 
43   Mo.   App.   536. 

A  passenger,  occupying  more  than  one 
seat  in  a  railroad  train,  contrary  to  the 
rules  of  the  company,  and  who  resists  any 
attempt  of  the  trainmen  to  confine  him 
to  a  single  seat  by  displaying  a  pistol, 
may  be  removed  from  the  train,  whether 
other  passengers  were  inconvenienced  or 
not.  Gulf,  etc.,  R.  Co.  v.  Moody,  3  Tex. 
Civ.  App.   632,  33   S.  W.   1009. 

A  conductor  of  a  railroad  train  has  a 
right  to  eject  a  passenger  who  enters  the 
cars  intoxicated,  and  armed  with  a  pistol, 
and  whose  language  and  conduct  are  dis- 
orderly and  threatening.  Gulf,  etc.,  R. 
Co.  V.  Adams,  3  Texas  App.  Civ.  Cas.,  § 
422. 

Language  and  conduct  held  not  to 
warrant  .ejectment. — Plaintiff,  a  passen- 
ger on  a  street  car,  on  being  asked  for 
his  fare,  handed  the  conductor  a  trans- 
fer folded.  The  conductor  returned  it 
with  a  demand  that  plaintiff  unfold  it. 
which  plaintiff  refused  to  do.  Thereupon 
the  conductor  demanded  a  nickel,  and  the 
second  time  demanded  that  plaintiff  un- 
fold the  transfer,  when  plaintiff  replied, 
"Damned  if  I  am  going  to  unfold  it;  un- 
fold it  yourself,"  whereupon  the  conductor 
seized  plaintiff,  threw  him  on  the  floor 
against  a  seat,  and  ejected  him  from  the 


car.  Held,  that  plaintiff's  language  was 
neither  profane  nor  obscene,  and  that  his 
conduct  was  no  justification  for  his  ejec- 
tion. El  Paso  Elect.  R.  Co.  v.  Alderete, 
81   S.  W.   1246,   36  Tex.  Civ.  App.  ]42. 

That  a  passenger  in  a  street  car  leaves 
his  seat  to  protest  with  the  conductor 
against  what  he  considers  unnecessary 
roughness  in  handling  an  intoxicated  per- 
son does  not  constitute  a  waiver  of  his 
rights  as  a  passenger,  freeing  the  com- 
pany from  liability  for  the  conductor's  ac- 
tion in  ejecting  him.  Weber  v.  Brook- 
lyn, etc.,  R.  Co.,  63  N.  Y.  S.  1,  47  App. 
Div.  306. 

67.  Improper  language.  —  Alabama. — 
Code  1896,  §  3457;  Nashville,  etc.,  Rail- 
way V.  Moore,  148  Ala.  63,  41  So.  984. 

Georgia.— CoAs  1882,  §  4586  (a);  Peavy 
V.  Georgia  R.  Co.,  81  Ga.  485,  8  S.  E.  70, 
12  Am.  St.  Rep.  334;  Hillman  v.  Georgia 
R.,   etc.,    Co.,   136   Ga.   814,   56   S.   E.   68. 

Kentucky.— St.  1903,  §  806  (Russell's  St. 
§  5350);  Louisville,  etc.,  R.  Co.  v.  Setser, 
138  Ky.  476,  128  S.  W.  341;  Chesapeake, 
etc.,  R.  Co.  V.  Crank,  33  Ky.  L.  Rep.  1202, 
108  S.  W.  276;  Stringfield  v.  Louisville  R. 
Co.,  33  Ky.  L.  Rep.  578,  105  S.  W.  1190. 

OWo.— Section  3434,  Rev.  St  Ohio;  B. 
&  O.  R.  Co.  V.  Reed,  12  O.  C.  C,  \.  S., 
177,  31-31  O.  C.  D.  521.  See  cases  in  pre- 
ceding note. 

68.  Galveston,  etc.,  R.  Co.  v.  Long,  13 
Tex.  Civ.  App.  664,  36  S.  W.  485. 

69.  New  Orleans,  etc.,  R.  Co.  v.  Jopes, 
143  U.   S.   18,  35   L.   Ed.  919,   12   S.   Ct.   109. 

If  a  disorderly  passenger  defies  the  con- 
ductor, draws  a  pistol,  and  thereby  in- 
duces the  conductor  to  arm  in  order  to 
expel  him  from  the  train,  and  if  after 
expulsion  he  still  uses  grossly  obscene, 
profane,  and  insulting  language,  on  which 
a  mutual  combat  with  pistols  ensues,  the 
railroad  company  is  not  liable  for  the 
consequences,  though  the  expelled  pas- 
senger be  wounded  in  the  conflict.  Peavy 
V.  Georgia  R.  Co.,  81  Ga.  485,  8  S.  E.  70, 
12  Am.  St.   Rep.   334. 

70.  Fanshaw  v.  Norfolk,  etc..  Tract.  Co., 
108   Va.    300,    61    S.    E.    790. 

71.  People  V.  Caryl  (N.  Y.),  3  Parker 
Cr.    R.    336. 

72.  Fanshaw  v.  Xorfolk.  etc.,  Tract. 
Co.,  108  Va.  300,  61  S.  E.  790.  See,  Cliesa- 
peake,  etc..  R.  Co.  v.  Crank,  32  Ky.  L. 
Rep.  1302,  108  S.  W.  276,  construing  Ky. 
St.  1903,  §  S06. 
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until  some  overt  act  of  violence,  profanity,  or  other  misconduct  has  been  com- 
mitted, but  may  exercise  his  authority  to  expel  the  offender  when  his  con- 
duct or  condition  is  such  as  to  render  it  reasonably  certain  that  he  will  oc- 
casion discomfort  or  annoyance  to  other  passengersJ^  It  is  held  that  the 
carrier  has  no  right  to  eject  a  passenger  because  of  his  use  of  vulgar  and  inde- 
cent language,  unless  he  uses  such  language  in  a  tone  sufficiently  loud  to  annoy 
and  disturb  the  other  passengers  J*  But  under  a  statute  providing  that  passen- 
gers may  be  ejected  when  using  such  language  it  is  immaterial  to  the  right  to 
eject  a  passenger  for  using  obscene  language  that  his  conduct  was  in  fact  of- 
fensive to  other  passengers  J  ^ 

Drunken  Passenger. — The  mere  fact  that  a  passenger  may  have  drunk  to 
excess  will  not  justify  his  expulsion  by  the  carrier  if  he  appears  to  be  peaceably 
inclined,  and  is  not  interfering  with  any  one.'''^  But  a  passenger  who  is  so  intox- 
icated as  to  be  offensive  to  other  passengers,  or  who  gives  reasonable  cause  to 
believe  that  he  will  become  so,  may  be  ejected.'^'^  So,  a  conductor  may  eject  a 
passenger  who  is  intoxicated,  and  has  vomited  in  the  car.'^^  Where  an  unat- 
tended passenger  on  a  railroad  train  is  suffering  from  delirium  tremens  so  as 
to  annoy  the  other  passengers,  the  company  may  remove  him,  and  it  is  not  liable 
if  it  turns  him  over  to  the  overseer  of  the  poor  of  a  town  having  sufficient  ac- 
commodations for  caring  for  him.'^^  One  who  boards  a  train  after  the  conductor 
has  rightfully  refused  to  carry  him  because  of  his  intoxication  may  be  ejected, 
though  he  has  a  ticket.^*'  In  some  states  there  are  statutes  authorizing  the  ejec- 
tion and  arrest  of  intoxicated  passengers.*^ 

Carrier's  Duty. — It  is  held  that  it  is  not  only  the  right  but  also  the  duty  of 
a  carrier  to  remove  a  passenger  if  necessary  to  preserve  peace  and  order,*^  or 


73.  Vinton  v.  Middlesex  R.  Co.  (Mass.), 
11  Allen  304,  87  Am.  Dec.  714;  Thayer  v. 
Old  Colony  St.  R.  Co.,  214  Mass.  23-),  101 
N.  E.  368,  44  L.  R.  A.,  IN.  S.,  1125;  Hud- 
son V.  Lynn,  etc.,  R.  Co.,  178  Mass.  64,  59 
N.  E.  647;  Berry  v.  Carolina,  etc.,  Rail- 
way, 155  N.  C.  287,  71  S.  E-  322;  Galves- 
ton, etc.,  R.  Co.  V.  Long,  13  Tex.  Civ. 
App.   664,  36  S.   W.  485. 

74.  Chicago  City  R.  Co.  v.  Pelletier, 
134  111.  120,  24  N.  E.  770. 

75.  Nashville,  etc.,  Railway  v.  Moore, 
148  Ala.  63,  41  So.  984. 

76.  Drunken  passenger. — Galveston, 
etc.,  R.  Co.  V.  Long,  13  Tex.  Civ.  App. 
664,  36  S.  W.  485.  See  Pearson  v.  Duane 
(U.   S.),   4  Wall.   605,   18   L.   Ed.  447. 

77.  Murphy  v.  Union  R.  Co.,  118  Mass. 
228.  See  Hudson  v.  Lynn,  etc.,  R.  Co., 
178  Mass.  64,  59  N.  E.  647;  Edgerly  v. 
Union  St.  R.  Co.,  36  Atl.  558,  67  N.  H. 
312. 

The  conductor  of  a  street  car  has  a 
right  to  expel  therefrom  a  person  hon- 
estly supposed  to  be  drunk,  and  whose 
condition  or  conduct  is  such  as  to  aTord 
reasonable  ground  for  believing  that  if 
he  is  permitted  to  remain  he  will  lie  guilty 
of  some  misconduct  or  indecency.  If  the 
passenger  is  sick,  good  faith  at  least  re- 
quires that  he  shall  inform  the  conductor 
of  the  fact.  Lemont  v.  Washington,  etc., 
R.  Co.,  1  Mackey  (12  D.  C.)  180,  47  Am. 
Rep.  338. 

That  a  drunken  passenger  was  in  such 
condition  that  he  was  improperly  allowed 
to  board  the  train  as  a  passenger  did  not 
deprive  the  conductor  of  the  right  to 
eject  him,  when  he  entered  the  ladies'  car. 


and  by  violence  and  indecent  language 
alarmed  the  passengers,  and,  when  locked 
out  of  the  car,  pulled  the  bell-rope,  stop- 
ping the  train,  and  threatened  the  con- 
ductor with  an  open  knife.  Louisville, 
etc.,  R.  Co.  V.  Logan,  88  Ky.  232,"  10  S. 
W.  655,  10  Ky.  L.  Rep.  798,  21  Am.  St, 
Rep.  332,  3  L.  R.  A.  80. 

78.  Converse  v.  Railroad  Co.,  2  Mac- 
Arthur  (D.  C.)  504;  Chesapeake,  etc.,  R. 
Co.  V.  Crank,  32  Ky.  L.  Rep.  1203,  108  S. 
W.  276,   construing  Ky.   St.   1903,   §   806. 

79.  Atchison,  etc,  R.  Co.  v.  Weber,  33 
Kan.   543,   6   Pac.   877,   52   Am.   Rep.   543. 

80.  Chesapeake,  etc.,  R.  Co.  v.  Selsor, 
134  S.  W.  143,  142  Ky.  163,  33  L.  R.  .A., 
N.   S.,   165. 

81.  Arkansas.— IJnAQr  Acts  1909,  p.  99, 
§  3,  authorizing  railway  conductors  to  act 
as  peace  officers  in  arresting  drunken  pas- 
sengers, a  conductor  may  arrest  a  pas- 
senger if  he  has  reasonable  ground  for 
believing  him  intoxicated,  though  the 
passenger  was  not  intoxicated.  St.  Louis, 
etc.,  R.  Co.  V.  Waters,  105  Ark.  619,  152 
S.  W.  137. 

Iowa. — A  carrier  is  not  liable  for  ejec- 
tion of  intoxicated  passenger  at  a  station, 
in  view  of  Acts  of  Thirty-Third  Gen. 
Assem.,  c.  141.  §  2,  where  no  unnecessary 
force  was  used,  and  the  conductor  did 
not  know  the  passenger  was  in  a  help- 
less condition.  Adams  v.  Chicago,  etc., 
R.  Co.   (Iowa),  135  N.  W.  21. 

82.  Carrier's  duty. — Scioto  Valley  Tract, 
Co.  V.  Craybill,  8  O.  C.  C,  N.  S.,  469, 
19-29  O.  C.  D.  95. 

Under  Ky.  St.,  §  806  (Russell's  St.,  § 
5350),   it  is  the  duty  of  the   conductor  to 
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where  his  presence  is  dangerous  to  other  passengers,*^  or  occasions  them  serious 
annoyance  and  discomfort,**  or  his  condition  is  such  as  to  induce  the  belief 
that  his  conduct  will  become  offensive  or  annoying  to  other  passengers.*^  The 
duty  of  carriers  of  passengers  to  remove  disorderly  persons  is  an  incident  to 
their  proprietorship  of  the  car  or  vehicle  of  the  business  they  were  conducting, 
and  the  responsibility  they  assume  and  take  in  such  business  for  the  safety  and 
comfort  of  their  passengers.*® 

Use  of  Profane  Language  While  Being  Ejected. — Where,  after  a  passen- 
ger on  a  railroad  train  has  surrendered  his  ticket,  the  conductor  asks  him  a 
second  time  for  his  fare,  and,  on  his  assertion  that  he  has  already  given  up  his 
ticket,  and  refusal  to  pay  again,  stops  the  train,  and  proceeds  to  eject  him,  and 
such  passenger  then  for  the  first  time  uses  profane  language,  the  company  can 
not,  by  reason  of  such  language,  escape  liability  for  wrongfully  ejecting  him.*^ 

Ejection  from  Station. — A  railroad  ticket  agent  who  has  refused  to  sell  a 
ticket  to  an  intending  passenger,  who  appears  to  be  drunk,  has  a  right  to  expel 
the  passenger  from  the  office  within  a  reasonable  time,  on  his  refusing  to  leave, 
using  no  unnecessary  force.** 

§§  2977-2978.  Disobedience  of  Carrier's  Rules— §  2977.  In  General. 

— In  accordance  with  the  right  of  common  carriers  of  passengers  to  make  and 
enforce  reasonable  rules  and  regulations  necessary  for  the  conduct  of  their  busi- 
ness of  transportation,  they  have  also  the  right  to  eject  passengers  from  their 
conveyances  for  noncompliance  with  such  rules,  provided  such  right  is  exer- 
cised  under  proper   circumstances   and   in   the   proper   manner.*^     The   carrier 


eject  a  passenger  who  .ihall  behave  in  a 
boisterous  or  riotious  manner.  Ir  such  a 
case,  the  conductor  is  not  required  to 
permit  the  person  to  continue  on  the 
train  upon  the  promise  of  another  pas- 
senger to  see  that  he  will  hurt  nobody. 
Louisville,  etc.,  R.  Co.  v.  Setser,  138  Ky. 
476,  128  S.  W.  341. 

83.  Atchison,  etc.,  R.  Co.  v.  Weber,  33 
Kan.  543,  6  Pac.  877,  52  Am..  Rep.  543; 
Railway  Co.  v.  Valleley,  33  O.  St.  345,  30 
Am.  Rep.  601. 

84.  Atchison,  etc.,  R.  Co.  v.  Weber,  33 
Kan.  543,  6  Pac.  877,  .52  Am.  Rep.  543. 

85.  Grimsley  v.  Atlantic,  etc.,  R.  Co., 
1    Ga.   App.   557,   57    S.    E.   943. 

86.  Putman  v.  Broadway,  etc.,  R.  Co., 
36  N.  Y.  Super.  Ct.  195,  affirmed  in  55  N. 
Y.  108,  14  Am.   Rep.  190. 

87.  Use  of  profane  language  while  be- 
ing ejected. — Louisville,  etc.,  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  N.  E.  606,  25  Am. 
St.  Rep.  436. 

88.  Ejection  from  station. — McKernan 
V.  Manhattan  R.  Co.,  54  N.  Y.  Super.  Ct. 
354. 

89.  Disobedience  of  carrier's  rules. — 
Alabama. — Birmingham,  etc.,  Co.  v.  Stall- 
ings,  154  Ala.  527,  29  R.  R.  R.  319,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  319,  45  So. 
650. 

Arkansas. — Bradford  v.  St.  Louis,  etc., 
R.    Co.,    93   Ark.   244,   124   S.    W.   516. 

California. — Nye  v.  Marysville,  etc.,  St. 
R.    Co.,   97    Cal.   461,   32   Pac.   530. 

Connecticut. — Havens  v.  Hartford,  etc., 
R.  Co.,  28  Conn.  69. 

Florida. — South      Florida      R.      Co.      v. 


Rhoads,  25  Fla.  40,  5  So.  633,  23  Am.  St. 
Rep.   506,   3   L.   R.   A.   733. 

Georgia. — Southern  R.  Co.  v.  Watson, 
110   Ga.   681,  36  S.   E.  209. 

Illinois. — Ft.  Clark  St.  Railroad  v. 
Ebaugh,  49  111.  App.  582;  Toledo,  etc.,  R. 
Co.  V.  Williams,  77  111.  354. 

Iowa. — Gregory  v.  Chicago,  etc.,  R.  Co., 
100    Iowa    345,    69    N.   W.    532. 

Kentucky. — Stringfield  v.  Louisville  R. 
Co.,   32   Ky.   L.   Rep.   578,   105   S.   W.   1190. 

Massachusetts. — Commonwealth  v.  Power 
(Mass.),  7  Mete.  596,  41  Am.  Dec.  465. 

Minnesota. — Ward  well  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  514,  49  N.  W.  206,  24 
Am.  St.  Rep.  246,   13  L.   R.  A.   596. 

Missouri. — McQuerry  v.  Metropolitan 
St.  R.  Co.,  117  Mo.  App.  255,  92  S.  W. 
912. 

New  York. — Elder  v.  International  R. 
Co.,  122  N.  Y.  S.  880,  68  Misc.  Rep.  23, 
affirmed  in  128  N.  Y.  S.  1122;  Hibbard  v. 
Xew  York,  etc.,   R.  Co.,  15  N.  Y.  455. 

North  Carolina. — Ammons  v.  Southern 
R.  Co.,  138  N,  C.  555,  18  R.  R.  R.  340,  41 
Am.  &  Eng.  R.  Cas.,  'X.  S.,  340,  51  S.  E. 
127. 

Ohio. — Crawford  v.  Cincinnati,  etc.,  R, 
Co.,  26  .O.  St.  580;  Lake  Shore,  etc.,  R 
Co.  V.  Orndorfl,  55  O.  St.  589,  45  X.  E, 
447,  38  L.  R.  A.  140,  60  Am.  St.  Rep.  716 
Railroad    Co.   v.    Skillman,   39    O.    St.   444, 

Oklahoma. — St.    Louis,    etc.,    R.    Co.    v. 
Johnson,    25     Okla.    833,    108     Pac.     378 
Decker  v.   Atchison,  etc.,   R.   Co.,   3   Okla. 
553.  41   Pac.  610. 

Pennsylvania. — McMillan  v.  Federal,  etc., 
R.    Co.,    172    Pa.    523,   33   Atl.   560. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Moody,  3 
Tex.  Civ.  App.  622.,  22  S.  W.  1009;  Texas, 
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§§  2977-2978 


judges  at  his  peril  the  application  of  a  rule  to  a  given  case,  and  is  liable  for  the 
ejection  of  a  passenger  not  liable  to  be  ejected  thereunder.""  And  when  a  pas- 
senger, without  fault  on  his  part,  is  ejected  by  a  railway  company  from  its  prem- 
ises for  a  supposed  violation  of  its  rules,  the  company  is  liable  for  the  injury 
occasioned,  without  regard  to  whether  it  exercised  care  or  not.^^  Thus,  where 
a  rule  of  a  street  car  company  forbade  its  conductors  from  allowing  intoxicated 
persons  to  ride  on  its  cars,  the  company  was  held  liable  for  ejecting  a  person 
afflicted  with  St.  Vitus'  dance,  which  produced  involuntary  motions  resembling 
those  of  an  intoxicated  person,  and  led  the  conductor  to  believe  that  the  passen- 
ger was  intoxicated."^ 

Effect  of  Custom. — That  a  street  railway  has  customarily  permitted  pas- 
sengers to  ride  in  the  vestibule  of  cars  does  not  preclude  a  conductor  from  re- 
quiring a  passenger  either  to  go  inside  the  car  or  to  get  ofif."^ 

§  2978.  Particular  Rules. — In  General. — Rules  of  a  street  car  company 
forbidding  passengers  to  stand  upon  the  platform,"^  smoking  in  a  car,"^  or  talk- 


etc,  R.  Co.  V.  Pearl,  3  Texas  App.  Civ. 
Cas.,   §  4. 

Wisconsin. — Bass  v.  Chicago,  etc.,  R. 
Co.,  36  Wis.  450,   17  Am.   Rep.  495. 

Notice  of  violation  of  rule — Trespas- 
ser.— If,  after  express  notice  to  a  pass- 
enger of  his  violation  of  a  reasonable 
rule  of  the  carrier,  he  does  not  forth- 
with conform  thereto,  his  rights  as  a 
passenger  ceases,  and  he  becomes  a  tres- 
passer, and  may  be  ejected,  but  until 
such  notice  is  given  the  relation  of  car- 
rier and  passenger  continues.  Renaud 
V.  New  York,  etc.,  R.  Co..  310  Mass.  .'5,53, 
44  R.  R.  R.  632,  67  Am.  &  Eng.  R.  Cas., 
N.  S.,  632,  97  N.  E.  98,  38  L.  R.  A.,  N. 
S.,   689. 

Under  the  common  lav/,  when  a  pas- 
senger wantonly  violates  any  reasonable 
rule  of  a  railroad,  the  obligation  to  trans- 
port him  ceases,  and  he  may  be  ejected 
from  the  train  at  any  convenient  and  safe 
point  that  may  be  selected  by  the  officer 
in  charge  of  the  train.  South  Florida  R. 
Co.  V.  Rhoads,  25  Fla.  40,  5  So.  S33,  33  Am. 
St.   Rep.  506,  3   L.  R.  A.  733. 

Illustrations. — Where  a  railway  com- 
pany prescribed  a  rule  that  no  trains 
should  enter  the  Cherokee  Outlet  within 
six  hours  of  noon  on  the  day  the  outlet 
was  to  open  to  settlement,  and  that  trains 
should  be  stationed  at  the  edge  of  the 
land  thirty  minutes  before  the  hour  of 
opening,  and  should  not  be -entered  by 
passengers  before  that  time,  one  who 
was  ejected  from  the  train  for  failing  to 
comply  with  the  rule  could  not  recover 
damages  for  the  ejection.  Decker  v.  At- 
chison, etc.,  R.  Co.,  3  Okla.  553,  41  Pac. 
610. 

Under  Kirby's  Dig.  §§  6632,  6632,  re- 
quiring railroad  companies  to  provide 
equal  but  separate  and  sufficient  accom- 
modation for  the  white  and  colored  races, 
a  company  may  make  reasonable  regu- 
lations as  to  the  time  and  manner  of  des- 
igating  the  respective  compartments  of  the 
races;  and  where  there  were  more  colored 
passengers  than  the  end  of  the  smoker  set 
apart  for  them  would  accomodate,  the 
conductor  could   order  the   v/hite  passen- 


gers to  take  seats  in  a  Pullman  coach,  in 
the  rear,  and,  if  a  white  passenger  in  the 
smoker  refused  to  change  his  seat,  could 
use  such  force  as  was  necessary  to  eject 
him  from  the  smoker  and  compel  him  to 
go  to  the  coach  designated  for  white 
passengers.  Bradford  v.  St.  Louis,  etc.,  R. 
Co.,   93  Ark.  244,  134  S.   W.   516. 

Where  three  persons  entitled  to  ride 
in  a  stock  car  to  care  for  horses  being 
transported  therein  permitted  three 
others  who  had  no  right  in  the  car  to 
ride  therein,  and  any  one  of  the  three 
entitled  to  transportation  for  any  purpose 
closed  and  fastened  the  doors  of  the  car 
and  knowingly  refused  to  open  it  at  the 
request  of  the  conductor  or  employees 
of  the  carrier  when  they  sought  to  as- 
certain who  were  inside  the  car,  to  iden- 
tify the  passes,  and  inspect  the  transpor- 
tation contracts  of  those  holding  them, 
the  passenger  so  doing  thereby  forfeited 
his  rights  as  a  passenger  so  far  as  was 
necessary  to  carry  out  the  regulations  of 
the  company,  though  there  was  no  con- 
spiracy between  the  three  passengers 
and  the  trespassers  to  procure  free  trans- 
portation for  the  latter.  Texas,  etc.,  R. 
Co.  V.  Diefenbach,  167  Fed.  39,  93  C.  C. 
A.   501. 

90.  Regner  v.  Glens  Falls,  etc.,  R.  Co., 
74  Hun  303,  36  N.  Y..  S.  625,  56  N.  Y.  St. 
Rep.  300. 

91.  St.  Louis,  etc.,  R.  Co.  v.  Osborn,  67 
Ark.   399,    55    S.   W.    143. 

92.  St.  Louis,  etc.,  R.  Co.  v.  Osborn,  67 
Ark.  399,  55  S.  W.  142;  Regner  v.  Glens 
Falls,  etc.,  R.  Co.,  74  Hun  202,  26  N.  Y.  S. 
625,   56   N.   Y.    St.   Rep.   300. 

93.  Effect  of  custom. — Liversidge  v. 
Berkshire  St.  R.  Co.,  210  Mass.  234,  96 
N.   E.  665,  36  L.  R.  A.,  N.   S.,  993. 

94.  Standing  on  platform. — Arkansas. — 
Dobbins  v.  Little  Rock  R.,  etc.,  Co.,  79 
Ark.  85,  95  S.  W.  794  (standing  room  in 
car). 

Illinois. — Ft.      Clark      St.      Railroad      v. 

95.  Smoking  in  car. — McQuerry  v.  Met- 
ropolitan St.  R.  Co.,  117  Mo.  App.  355,  92 
S.   W.   912. 
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ing  to  the  driver  of  the  car,®^  are  reasonable,  and  a  passenger  may  be  ejected 
for  noncompliance.  When  a  passenger  refuses  to  remove  his  dog  from  a  pas- 
senger car,  in  compliance  with  a  regulation  of  the  railroad  company,-  the  con- 
ductor is  authorized  to  remove  both.^^  A  passenger,  occupying  more  than  one 
seat  in  a  railroad  train,  contrary  to  the  rules  of  the  company,  and  who  resists 
any  attempt  of  the  trainmen  to  confine  him  to  a  single  seat  by  displaying  a  pis- 
tol, may  be  removed  from  the  train,  whether  other  possengers  were  inconven- 
ienced or  not.^* 

Manner  of  Entering  Conveyance  or  Station. — It  is  held  that  a  passenger 
may  not  be  ejected  though  he  violated  the  carrier's  rule  as  to  the  manner  of 
entering  the  conveyance,^^  or  station, ^  unless  he  has  been  notified  of  the  existence 
of  the  rule. 2 

Entering  Ladies'  Car  or  Waiting  Room.— A  regulation  of  a  railroad  com- 
pany, setting  apart  one  car  of  each  passenger  train  for  women  and  the  men  ac- 
companying them,  is  reasonable,  and  one  violating  such  regulation  may  be 
ejected.^    And  the  same  rule  applies  to  a  regulation  that  no  gentleman  without 


Eubaugh,  49  III.  App.  582. 

New  York. — Montgomery  v.  Buffalo  R. 
Co.,  48  N.  Y.  S.  849,  24  App.  Div.  454,  af- 
firmed in  58  N.  E.  770,  165  N.  Y.  139 
(passenger  nauseated). 

Pennsylvania. — McMillan  v.  Federal,  etc., 
R.  Co.,  172  Pa.  523,  33  Atl.  560,  in  which 
case  as  a  reason  for  refusing  the  passen- 
ger said  he  was  not  goirg  far  enough  to 
justify  him  in  going  inside,  but  how  far 
he  was  going  he  refused  to  say. 

Washington. — See  Kirk  v.  Seattle  Elect. 
Co.,  58  Wash.  283,  108  Pac.  604,  31  L.  R. 
A.,   N.  S.,  991. 

96.  Talking  to  driver  of  car.— Common- 
wealth V.  Mansfield  (Pa.),  29  Leg,  Int. 
124. 

97.  Carrying  dog  in  passenger  car. — 
Gregory  v.  Chicago,  etc.,  R.  Co.,  100 
Iowa  345,  69  N.  W.  532;  Hull  v.  Boston, 
etc.,  Railroad,  2i0  Mass.  159,  96  N.  E. 
58,  36  L.  R.  A.,  N.  S.,  406,  Ann.  Cas.  1912C, 
1147.  See  Butler  v.  Steinway  R.  Co.,  87 
Hun   10,   33   N.   Y.   S.   845. 

98.  Occupying  more  than  one  seat. — 
Gulf,  etc.,  R.  Co.  V.  Moody,  8  Tex.  Civ. 
App.    622,    22    S.   W.   1009. 

99.  Manner  of  entering  conveyance. — 
Where  a  person  has  purchased  a  ticket, 
but  has  violated  a  rule  of  the  company 
by  going  through  the  wrong  door  at  the 
station,  the  company  is  liable  in  dam- 
ages if  its  employees  eject  him.  from  the 
train,  and  force  him  back  to  the  station. 
Huerstel  v.  New  York,  etc.,  R.  Co.  (N. 
Y.).   1   City   Ct.   R.   134. 

Plaintifif,  having  paid  his  fare,  boarded 
defendant's  elevated  railway^  train  by 
leaping  on  the  rear  platform,  in  violation 
of  a  rule  of  the  company.  His  valise 
having  been  tossed  to  the  platform  of  the 
next  station,  he  recovered  it,  and  re- 
turned into  the  train  whence  defendant's 
servants  attempted  to  eject  him.  Held, 
no  matter  what  the  irregularity  of  plain- 
tiff was  in  boarding  the  train,  his  pres- 
ence there  was  rightful,  and  defendant 
was  liable  for  his  injuries  resulting  from 
the    attempted    ejection.      Smith    v.    Man- 


hattan R.  Co.,   18  N.   Y.  S.  759,  45  N.  Y. 
St.  Rep.  865. 

1.  Manner  of  entering  station. — In  an 
action  by  a  passenger  to  recover  dafn- 
ages  from  a  railroad  company  for  his 
ejectment  from  a  station,  it  appeared 
that  by  an  accident  for  which  neither 
party  was  responsible  he  had,  at  an  inter- 
mediate station,  been  carried,  on  a  din- 
ing car,  several  hundred  feet  away  from 
his  own  car,  to  a  point  outside  the  sta- 
tion, and  that  he  thereupon  walked  back 
and  entered  the  station.  After  he  had 
proceeded  some  hundred  feet  within  it, 
he  was  expelled  therefrom  by  a  station 
policeman,  acting  under  the  assumed  au- 
thority of  a  rule  forbidding  passengers 
to  enter  the  station  where  he  had  entered, 
and  which  had  been  adopted  to  prevent 
danger  to  passengers  in  crossing  the 
tracks.  In  consequence  of  this  act  he 
lost  his  train.  Held,  that  the  interfer- 
ence of  the  officer  came  too  late,  and 
constituted,  not  a  propc"  enforcement  of 
the  rule,  but  an  unlawful  attempt  to  im- 
pose a  penaly  for  its  breach.  Penfield  v. 
Cleveland,  etc.,  R.  Co.,  50  N.  Y.  S.  79,  26 
App.   Div.   413. 

2.  Compton  v.  Van  Volkenburgh,  34  N. 
J.   L.  134. 

3.  Entering  ladies'  car. — Bass  v.  Chi- 
cago, etc.,  .R.  Co.,  36  Wis.  450,  17  Am. 
Rep.  495.  See  ante,  ''Separation  of  Male 
and  Female  Passengers,"  §  2500. 

If  there  be  no  sitting  room  in  the  cars 
for  men  excluded  by  the  regulation  from 
the  car  for  women,  and  there  be  room  to 
seat  them  in  the  latter  car,  it  is  the  duty 
of  those  having  charge  of  the  train  ei- 
ther to  admit  them  to  such  car,  or  to 
make  room  for  them  in  the  ordinary 
cars  by  admitting  others  to  the  women's 
car.  Bass  z'.  Chicago,  etc.,  R.  Co.,  36  Wis. 
450.   17    Am.    Rep.   495. 

If  a  male  passenger  peaceably  enters 
a  ladies'  car  without  being  forbidden  by 
the  conductor,  this  may  be  regarded  as 
a  license  to  enter,  and  he  can  not  right- 
fully   be    removed    by    force    without    of- 


2423  EJECTION    0^    PASSENGERS.  §    2978 

a  lady  shall  be  allowed  to  enter  and  remain  in  the  ladies'  waiting  room  of  a 
depot.* 

Attempting  to  Ride  on  Freight  Train. — Where  it  is  a  published  rule  of 
a  railroad  company  that  passengers  are  forbidden  to  ride  on  "through"  freight 
trains,  the  fact  that  passengers  had  often  before  been  allowed  to  ride  on  such 
trains  will  not  deprive  the  company,  of  its  right  to  begin  the  enforcement  of 
the  rule  whenever  it  pleases ;  and,  in  the  absence  of  any  appearance  of  the 
train's  being  held  out  for  the  carriage  of  passengers,  the  conductor  of  the  train 
may  eject  from  it  any  one  who  attempts  to  ride  as  passenger. ^  Where  freight 
trains  are  used  to  carry  passengers,  in  violation  of  a  rule  of  the  company  printed 
on  its  trainmen's  timetables,  but  not  otherwise  published,  a  person  who,  know- 
ing the  custom,  but  not  the  rule,  enters  a  caboose  to  take  passage,  can  not,  on  be- 
ing informed  of  the  rule  after  the  train  has  started,  be  ejected,  if  he  offer  to 
pay  fare.s 

Prescribing  Dress  of  Passengers. — Railroad  companies  have  no  right  to 
prescribe  the  dress  of  any  passenger,  so  a  rule  adopted  by  a  railroad  company, 
which  prohibits  passengers  on  their  trains  from  wearing  the  uniform  cap  of  a 
line  of  steamers  running  in  opposition  to  a  line  of  steamers  running  in  con- 
nection with  the  company,  is  not  reasonable,  and  hence  does  not  authorize  the 
ejection  of  one  violating  it.^ 

Conducting  Business. — A  passenger  may  be  ejected  from  the  carrier's  con- 
veyance or  depot  where  he  is  conducting  a  business  therein  against  the  remon- 
strances of  the  carrier.^ 

Requiring  Ticket  before  Entering  Train. — See  post,  "Requiring  Ticket 
as  Condition  Precedent  to  Right  of  Carriage,"  §§  2987-2988. 

Surrender  of  Ticket  or  Check. — A  passenger  in  the  cars,  who  refuses  to 
comply  with  reasonable  regulations  of  the  company  in  regard  to  the  delivering 
up  of  his  check,  may  be  lawfully  ejected  from  the  train,  no  unnecessary  force 
being  used  for  that  purpose,  notwithstanding  that  he  has  paid  his  fare.^  But 
the  purchaser  of  a  round-trip  railway  ticket,  one-half  of  which  is  intended  as 
a  return  ticket,  can  ride  from  terminal  station  to  the  station  at  which  the  trip 
begins,  though  he  refuses  to  surrender  the  first  half  on  demand  made  by  the 

fering  him  a  seat  elsewhere;  but  if  barred  of     an      express     agent,      on      board       of 

or    forbidden     to     enter     he      must    not  such   steamboat  may  be   ejected  from  the 

attempt  to   enter  by   force.    Bass   v.    Chi-  boat.   Barney  v.   D.   R.   Martin,    Fed.    Cas. 

cago,    etc.,    R.    Co.,    36   Wis.    450,    17    Am.  No.   1,030,   11   Blatchf.   233. 

Rep.  495.  Soliciting    in    depot- — If    an    innkeeper, 

4.  Entering  ladies'  waiting  room. — To-  who  has  frequently  entered  a  railroad  de- 
ledo,  etc.,  R.  Co.  v.  Williams,  77  111.  354,  pot,  and  annoyed  passengers  by  solicit- 
wherein  it  appeared  that  plaintiff  went  ing  them  to  go  to  his  inn,  receives  notice 
into  the  ladies'  waiting  room  to  wait  for  from  the  superintendent  of  the  depot  that 
a  train,  and  shortly  afterwards  entered  a  he  must  do  so  no  more,  and  he  neverthe- 
closet  marked  "Ladies  Private  _  Room,"  less  repeatedly  enters  the  depot  for  the 
for  the  purpose,  as  he  claimed  of  getting  same  purpose,  and  afterwards  obtains  a 
a  drink  of  water.  Being  ordered  out  by  a  ticket  for  a  passage  in  the  cars,  with  the 
servant  of  defendant,  and  refusing  to  go,  bona  fide  intention  of  entering  the  cars 
plaintifif  was  seized  by  the  collar,  and  as  a  passenger,  and  goes  into  the  depot 
pushed  out  upon  the  platform,  without  on  his  way  to  the  cars,  and  the  superin- 
injury  to  his  person  or  clothing.  Held,  tendent,  believing  that  he  had  entered  the 
that  he  had  no  cause  of  action.  depot  to  solicit  passengers,  orders  him  to 

5.  Attempting  to  ride  on  freight  train.  go  out,  and  he  does  not  exhibit  his  ticket, 
— Hobbs  V.  Texas,  etc.,  R.  Co.,  49  Ark.  nor  give  notice  of  his  real  intention,  but 
357,  5  S.  W.  586.  presses  forward  toward  the  cars,  and  the 

6.  Burke  v.  Missouri  Pac.  R.  Co.,  51  superintendent  and  his  assistants  there- 
Mo.   App.  491_.  upon    forcibly   remove   him   from   the    de- 

7.  Prescribing  dress  of  passengers. —  pot,  using  no  more  force  than  is  neces- 
South  Florida  R.  Co.  v.  Rhoads,  35  Fla.  sary  for  that  purpose,  such  removal  is 
40,  5  So.  633,  23  Am.  St.  Rep.  506,  3  L.  justifiable,  and  not  an  indictable  assault 
R.  A.  733.  and     battery.      Commonwealth    v.    Power 

8.  Conducting    business. — A    steamboat  (Mass.),  7  Mete.  596,  41  Am.  Dec.  465. 
passenger      pursuing     against      the      re-  9.  Surrender  of  check. — Havens  v.  Hart- 
monstrance    of    the    carrier    the    business  ford,   etc.,   R.   Co.,  28   Conn.   69. 
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conductor  in  accordance  with  a  rule  of  the  company,  unknown  to  the  passenger 
or  to  the  pubHc  generally,  requiring  conductors  to  take  up  the  whole  of  such 
tickets  when  tendered  as  fare  from  the  return  station  or  collect  full  fare,  and, 
if  ejected  from  the  train,  may  recover  damages.^'' 

Exhibition  of  Ticket. — ^A  regulation  established  by  a  railroad  company  re- 
quiring passengers  to  exhibit  their  tickets  when  requested  to  do  so  by  the  con- 
ductor, or,  in  case  of  refusal,  to  be  removed  from  the  cars,  is  a  reasonable  and 
lawful  rule,  and  when  a  passenger  refuses  to  comply  with  its  terms,  it  is  im- 
material whether  the  conductor  had  before  seen  his  ticket,  or  knew  that  he  had 
purchased  one,  or  not.^^  A  servant  of  a  railroad  company  may  use  reasonable 
force  to  prevent  a  passenger  from  going  into  a  car  without  showing  his  ticket, 
at  the  servant's  request,  and  according  to  a  rule  of  the  company.^^  But  it  is 
held  that  where  a  railroad  passenger  had  no  opportunity  to  exhibit  his  ticket 
before  the  train  started  but  while  mounting  the  |teps  of  a  car  offered  to  show 
his  ticket  when  he  got  in  the  car,  he  was  improperly  ejected. ^^ 

Payment  of  Fare. — The  rule  of  a  street  car  company  requiring  passengers 
to  pay  their  fare  on  entering  the  car  is  reasonable  and  one  refusing  to  comply 
therewith  may  be  ejected.^*  Where  a  passenger  on  a  street  car  refuses  to 
comply  with  the  conductor's  request  to  place  his  fare  in  the  box  provided  by 
the  company  for  such  purpose,  the  conductor  may  eject  him   from  the  car.^* 

Remaining  in  Certain  Part  of  Car  during  Collection  of  Tickets. — A 
regulation  that  a  conductor  should  not  permit  passengers  to  go  past  him  into 
the  part  of  the  train  where  he  had  completed  the  collection  of  tickets  and  fares, 
until  the  entire  collection  was  completed,  unless  such  passengers  presented  tickets 
or  fares,  or  satisfied  the  conductor  that  they  had  paid,  is  a  reasonable  rule,  of 
which  passengers  are  bound  to  take  notice;  and  the  conductor  is  justified  in 
ejecting  one  re-fusing  to  comply  therewith. ^^ 

Rules  as  to  Transportaton  of  Employees. — Rules  of  a  street  car  company, 
providing  that  employees,  while  riding  free  on  open  cars,  must  not  ride  on  the 
front  seat,  and  that  employees  in  uniform  may  ride  free,  to  the  number  of  five, 
on  a  car,  provided  that  if  more  than  that  number  insist  on  riding  the  con- 
ductors shall  collect  fare,  applied  only  to  employees  riding  free,  and  did  not 
justify  an  assault  on  an  employee  riding  in  uniform,  but  paying  fare,  in  ejecting 
him  from  the  front  seat  on  his  refusal  to  vacate  the  same.^'^ 

10.  Chicago,  etc.,  R.  Co.  v.  Holdridge,  lence,  if,  under  these  circumstances,  he 
118  Ind.  281,  20  N.  E.  837.  sustained  injuries,  he  is  not  entitled  to  re- 

11.  Exhibition  of  ticket. — Hibbard  v.  cover  for  them,  notwithstanding  he  ex- 
New  York,   etc.,  R.   Co.,  15  X.  Y.  455.  hibited   money   sufficient   to  pay  his   fare. 

Plaintiff    had    a    ticket    which    entitled  International,   etc.,   R.   Co.  v.   Goldstein,  2 

him  to  travel  on  defendant's  railroad.  He  Texas  App.  Civ.  Cas.,  §  274. 

proceeded  to  board  the  train,  and  was  re-  12.  Illinois  Cent.  R.  Co.  v.  Louthan,  80 

quested    by    the    brakeman   to    show   his  111.    App.    579. 

ticket.      He    declined   to    show   his   ticket,  13.  Cathey  v.  St.  Louis,  etc.,  R.  Co.,  149 

but    exhibited    money  to    the    brakeman,  Mo.  App.  134,  130  S.  W.  130. 

boarded   the   train,   and  took  a   seat  in   a  14.  Payment  of  fare   on   entering  car. — 

car.     Before  the  train   started,  the  brake-  Nye  v.  Marysville,  etc.,  St.  R.  Co.,  97  Cal. 

man     again     requested    him   to   show    his  461,    32    Pac.    530. 

ticket,  and  again  he  refused  to  do  so,  and  15.   Placing   fare  in  box. — Elder  v.   In- 
again    exhibiting   money,    saying   that   the  ternational    R.    Co.,   122   N.   Y.    S.   880,   68 
rnoney  was  good  for  his  fare.  The  brake-  Misc.    Rep.    22,    affirmed  in  128  N.  Y.  S. 
man    then     proceeded    to      eject    plaintiff  1122;     Commonv/ealth    v.    McGinn    (Pa.), 
from   the    train,   but    while    in   the  act   of  29  Leg.  Int.  124;  Lackman  v.  Union,  etc., 
ejecting  him  he   exhibited  his  ticket,   and  R.   Co.   (Pa.),  1  Wkly.  Notes  Cas.  446. 
was   at    once    released.     At    the    time  he  16.    Remaining    in    certain    part    of  car 
boarded    the    train  he    knew  of    the  rule  during    collection    of    tickets. — Faber     v. 
adopted   by   the    company    requiring   pas-  Chicago,  etc.,  R.  Co.,  62  Minn.  433,  64  N. 
sengers    to    show   tickets    before    entering  W.  918,  36  L.  R.  A.  789. 
the  cars.     Held,  the  rule  being  a  reason-  17.   Rules   as   to   transportation   of   em- 
able  one,  and  being  known  to  plaintiff,  it  ployees. — Rowe    v.    Brooklyn    Heights    R. 
was  his  duty  to  obey  it;  and  the  company,  Co.,  81  LV.  Y.  S.  106,  80  App.  Div.  477. 
on    his    refusal,    having    a    right    to    eject  Where   a    street    railway    inspector,    in 
him,    without    unnecessary    force    or    vio-  ejecting   an    employee    from    a    seat    in   a 
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§§  2979-3012.  Failure  to  Procure  Ticket  or  Pay  Fare— §§  2979- 
2986.  Rights  and  Liabilities  of  Carrier  in  General— §  2979.  In  Gen- 
eral.— Carriers  of  passengers  are  not  liable  for  ejecting  from  their  vehicles  or 
conveyance  persons  failing  to  pay  fare  or  presenting,  when  demanded,  a  ticket 
or  other  evidence  of  their  right  to  carriage,i^  provided  such  ejection  is  made 


car,  acted  under  a  mistaken  impression 
that  such  employee  was  not  entitled  to 
ride  in  such  seat,  under  a  rule  of  the  com- 
pany, his  act  could  not  be  justified  on  the 
ground  that  he  had  authorits'  to  make 
rules,  which  the  employee  was  bound  to 
obey.  Rowe  v.  Brooklyn  Heights  R.  Co., 
81  N.  Y.  S.  106,  80  App.  Div.  477. 

18.  Failure  to  procure  ticket  or  pay 
fare. — United  States. — Missouri,  etc.,  R. 
Co.  V.  Smith,  152  Fed.  608,  81  C.  C.  A. 
598,   10  Am.   &  Eng.  Ann.  Cas.  939. 

Alabama. — Louisville,  '  etc.,  R.  Co.  v. 
Johnson,  93  Ala.  204,  9  So.  269,  25  Am. 
St.   Rep.  35. 

California. — Cox  v.  Los  Angeles  Termi- 
nal  R.   Co.,   109    Cal.   100,   41   Pac.   794. 

Connecticut. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  Atl.  1087,  118  Am. 
St.  Rep.  133,  24  R.  R.  R.  437,  47  Am.  & 
Eng.   R.   Cas.,   N.   S.,  437. 

Georgia. — Allison  v.  Georgia  R.,  etc., 
Co.,  132  Ga.  834,  65  S.  E.  85;  Harp  v. 
Southern  R.  Co.,  119  Ga.  927,  47  S.  E. 
206,  100  Am.  St.  Rep.  212;  Pressley  v. 
State,   118   Ga.   315,  45   S.   E.   395. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Her- 
ring, 57  111.  59;  Peoria,  etc.,  Terminal 
Railway  v.   Hoerr,   130   111.   App.   65. 

Indiana. — Indianapolis  Tract.,  etc.,  Co. 
V.  Lockman,  49  Ind.  App.  143,  96  N.  E. 
970.  It  was  so  provided  by  Act  May  11, 
1852,  §  28  (1  Rev.  St.  1876,  p.  709);  To- 
ledo, etc.,  R.  Co.  V.  Wright,  68  Ind.  586, 
34   Am.    Rep.   277. 

Iowa. — Stone  v.  Chicago,  etc.,  R.  Co., 
47  Iowa  82,  29  Am.  Rep.  458;  Adams  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  135  N.  W. 
21. 

Kentucky. — McKinley  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  845,  127  S.  W.  483,  28  L. 
R.  A.,  N.  S.,  611;  Chesapeake,  etc.,  R.  Co. 
V.  Robinett,  32  Ky.  L.  Rep.  1077,  107  S. 
W.  763;  Anderson  v.  Louisville,  etc.,  R. 
Co.,  134  Ky.  343,  120  S.  W.  298,  34  R. 
R.  R;  220,  57  Am.  &  Eng.  R.  Cas.,  N.  S., 
320,  20  Am.  &  Eng.  Ann.  Cas.  930;  Cin- 
cinnati, etc.,  R.  Co.  V.  Barkley,  13  Ky.  L. 
Rep.  331;  Chesapeake,  etc..  Railway  v. 
Robinett,  151  Ky.  778,  152  S.  W.  976,  45 
L.  R.  A.,  N.  S.,  433. 

Maine.— htnte  v.   Goold,  53  Me.   279. 

Massachusetts. — Crowley  v.  Fitchburg, 
etc.,   R.  Co.,  185   Mass.  379,  70  N.   E.   56. 

Pub.  St.  c.  112,  §  197,  relating  to  pas- 
sengers on  street  railways,  and  providing, 
"whosoever  does  not  on  demand  first  pay 
such  toll  or  fare  shall  not  be  entitled  to 
be  transported  for  any  distance,  and  may 
be  ejected  from  a  street  railway  car," 
governs  wherever  the  railway  is  located. 
Hudson  V.  Lynn,  etc.,  R.  Co.,  59  N.  E. 
647,  178  Mass.  64. 

Michigan. — Mahoney     v.     Detroit      City 


Railway,   93   Mich.  612,   53   N.  W.   793,   33 
Am.  St.  Rep.  538,  18  L.  R.  A.  a35. 

Missouri. — Shular  v.  St.  Louis,  etc.,  R. 
Co.,  92  Mo.  339,  2  S.  W.  310;  Tarrant  v. 
St.  Louis,  etc.,  R.  Co.,  237  Mo.  655,  141 
S.  W.  600;  BoUes  v.  Kansas,  etc.,  R.  Co., 
134   Mo.   App.   696,  115   S.  W.  459. 

New  Jetrsey. — State  v.  Overton,  34  N.  J. 
L.  435,   61  Am.   Dec.  671. 

New  York. — Northern  R.  Co.  v.  Page 
(N.  Y.),  32  Barb.  130;  Johnson  v.  New 
York,  etc.,  R.  Co.  (N.  Y.),  14  Wkly.  Dig. 
495;  Hoelljes  v.  Interurban  St.  R.  Co.,  87 
N.  Y.  S.  133,  43  Misc.  Rep.  350. 

Ohio. — Pennsylvania  Co.  v.  Hine,  41  O. 
St.  276;  Shelton  v.  Lake  Shore,  etc.,  R. 
Co.,  29  O.  St.  214,  affirming  1  W.  L.  Bull. 
190,  7  O.  Dec.  Reprint  161;  Cleveland, 
etc.,  R.  Co.  V.  Bartram,  11  O.  St.  357; 
Crawford  v.  Cincinnati,  etc.,  R.  Co.,  26 
O.  St.  580;  Railroad  Co.  v.  Skillman,  39 
O.  St.  444. 

Tennessee. — Louisville,    etc.,    R.    Co.    v. 
Fleming,   82  Tenn.    (14   Lea)    128,   18  Am. ' 
&  Eng.  R.   Cas.  347. 

Texas. — Breen  v.  Texas,  etc.,  R.  Co.,  50 
Tex.  43;  Texas  Pac.  R.  Co.  v.  James,  82 
Tex.  306,  18  S.  W.  589,  15  L.  R.  A.  347; 
Texas,  etc.,  R.  Co.  v.  Smith,  38  Tex.  Civ. 
App.  4,  84  S.  W.  852;  Ft.  Worth,  etc.,  R. 
Co.  V.  Gribble,  46  Tex.  Civ.  App.  78,  103 
S.  W.  157.  It  was  so  provided  by  Art. 
4892,  Paschal's  Dig.  Texas,  etc.,  R.  Co.  v. 
Casey,  53  Tex.  113. 

Virginia. — Virginia,  etc.,  R.  Co.  v.  Hill, 
105  Va.  729,  54  S.  E.  872,  6  L.  R.  A.,  N. 
S.,   899. 

Washington. — Braymer  v.  Seattle,  etc., 
R.  Co.,  35  Wash.  346,  77  Pac.  495;  Kirk 
V.  Seattle  Elect.  Co.,  58  Wash.  383,  ,108 
Pac.  604,  31  L.  R.  A.,  N.  S.,  991. 

West  Virginia. — McKay  v.  Ohio  River 
R.  Co.,  34  W.  Va.  65,  11  S.  E.  737,  9  L.  R. 
A.  133,  36  Am.  St.  Rep.  913;  Price  v.  Ches- 
apeake, etc.,  R.  Co.,  46-  W.  Va.  538,  33  S. 
E.   255. 

A  baggage  check  is  no  token  of  a  pas- 
senger's right  to  transportation.  Bollesw. 
Kansas,  etc.,  R.  Co.,  134  Mo.  App.  696, 
115  S.  W.  459;  Texas,  etc.,  R.  Co.  v. 
Smith,  38  Tex.  Civ.  App.  4,  84  S.  W.  852. 

Memorandum  check  of  another  con- 
ductor as  exempting  from  payment  of 
fare. — The  right  of  companies  to  eject 
passengers  refusing  to  pay  fare  applied 
to  a  case  where  the  passenger  tendered 
a  check  given  him  by  the  conductor  of 
another  train,  by  which  he  had  been  acci- 
dentally left  behind  at  a  stopping  place, 
said  check  being  intended  only  as  a  mem- 
orandum for  the  individual  use  of  the  con- 
ductor of  the  first  train. 'Breen  v.  Texas, 
etc.,  R.  Co.,  50  Tex.  43. 

Previous     wrongful      prevention      from 
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completing  trip  as  exempting  from  pay- 
ment of  fare. — In  Breen  v.  Texas,  etc.,  R. 
Co.,  50  Tex.  43,  it  was  held  that  if  ap- 
pellant was  wrongfully  prevented  frorn 
completing  his  trip,  after  entering  appel- 
lee's cars,  on  May  6th,  1874,  he  was  en- 
titled to  recover  the  damage  he  thereby 
sustained;  but  that  fact  did  not  relieve 
him  from  the  necessity  of  paying  fare  to 
the  conductor  of  the  train  on  which  he 
got  the  next  day,  or  presenting  satisfac- 
tory evidence  of  his  right  to  ride  thereon. 

If  a  passenger  sell  a  nontransferable 
ticket,  and  is  unable  to  exhibit  it  within 
a  reasonable  time  after  request,  and  re- 
fuse to  pay  fare  for  the  balance  of  the 
trip,  and  is  required,  without  abuse  or  un- 
necessary force,  to  leave  the  train,  he  can 
not  recover.  Louisville,  etc.,  R.  Co.  v. 
Maybin,  6ii  Miss.  83,  5  So.  401. 

Insane  passenger. — A  father  purchased 
a  railroad  ticket  for  himself  and  a  lunatic 
son,  and  left  the  lunatic  in  the  car  while 
he  went  for  refreshments.  The  lunatic 
changed  his  seat,  and  before  his_  father 
found  him,  the  conductor,  having  no 
knowledge  or  suspicion  that  he  was  a  lun- 
atic, or  that  a  ticket  had  been  purchased 
for  him,  expelled  him  from  the  car,  be- 
cause he  had  no  ticket,  and  he  was  sub- 
'sequently  run  over  b}'  another  train  and 
killed.  Held,  that  there  could  be  no  re- 
covery by  the  lunatic's  personal  represent- 
ative. Willetts  V.  Buffalo,  etc.,  R.  Co. 
(N.  Y.),  14  Barb.   585. 

Passenger  carried  past  destination. — 
Plaintiff  was  a  passenger  on  the  car  of 
the  defendant,  but  by  the  failure  of  the 
conductor  to  call  the  streets  he  was  car- 
ried past  his  destination.  He  rode  around 
the  loop  for  the  purpose  of  riding  back 
to  his  destination.  While  he  was  riding 
on  the  car  on  his  return  trip,  the  con- 
ductor requested  him  to  pay  his  fare 
or  get  off  the  car.  He  refused  to 
do  either,  and  in  forcibly  resisting 
the  -  attempt  of  the  trainmen  to  eject 
him  he  was  injured.  Held,  that  the  plain- 
tiff had  no  right,  at  the  time  he  was 
ejected,  to  ride  on  the  car  without  pay- 
ing the  fare,  and,  upon  his  refusal  to  pay 
or  get  off,  it  was  the  right  and  duty  of  the 
trainmen  to  put  him  off,  provided  they 
used  only  such  reasonable  force  as  was 
necessary.  Willard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  N.  W.  465. 

Illustrations. — California  Civ.  Code,  § 
488,  requires  every  conductor  to  wear  on 
his  cap,  or  other  conspicuous  place,  a 
badge  indicating  his  office,  and  provides 
that  no  conductor  without  such  badge  is 
authorized  to  demand  or  receive  fare 
from  a  passenger.  Held,  that  where  a 
passenger  who  refuses  to  pay  fare  recog- 
nizes the  conductor  as  such,  and  does  not 
Tefuse  to  pay  fare  because  of  the  ab- 
sence of  such  badge,  or  object  to  its  ab- 
sence, and  the  conductor  puts  him  off  the 
train,  the  company  is  not  liable  because 
such    conductor   wore   no   badge.      Cox   v. 


Los  Angeles  Terminal  R.  Co.,  109  Cal. 
100,  41  Pac.  794. 

A  conductor  on  a  railroad  train,  in  or- 
der to  avoid  trouble  with  an  intcwficated 
man,  accepted  only  a  portion  of  the  regu- 
lar fare,  but  demanded  the  balance  when 
the  passenger  began  to  boast  as  to  how 
he  had  beaten  the  conductor,  and  to  ad- 
vise others  not  to  pay;  and,  upon  refusal 
to  pay,  put  him  off  at  a  station  house, 
after  returning  to  him  the  proper  pro- 
portion of  his  fare  for  the  untraveled  dis- 
tance. Held,  that  said  passenger  had  no 
cause  of  action,  as  the  action  of  the  con- 
ductor was  in  accordance  with  1  Rev.  St. 
1876,  p.  709,  §  28.  Baltimore,  etc.,  R.  Co. 
V.  McDonald,  68  Ind.  316. 

A  railway  passenger  without  a  ticket, 
who  hands  a  $10  bill  to  pay  his  fare  of 
$6.20  to  the  conductor,  who,  in  making 
change,  returns  him  $5  too  much,  and 
who,  upon  the  conductor's  subsequently 
demanding  a  correction  of  the  mistake, 
refuses  to  examine  his  change  to  ascer- 
tain the  correctness  of  the  conductor's 
claim  of  mistake,  can  not  recover  dam- 
ages for  his  expulsion  from  the  train, 
where,  upon  his  having  ridden  as  far  as 
the  payment  made  by  him  entitles  him  to 
ride,  he  is  directed  by  the  conductor  to 
leave  the  train,  which  he  does.  McCar- 
thy V.  Chicago,  etc.,  R.  Co.,  41  Iowa  432. 

The  trains  of  the  C.  &  O.  railroad  run 
for  some  distance  over  the  tracks  of  the 
L.  &  N.  under  a  traffic  arrangement  be- 
tween the  two  companies,  by  the  terms 
of  which  the  C.  &  O.  trains  are  not  al- 
lowed to  carry  passengers  from  F.  to 
B.,  as  a  local  L.  &  N.  train  closely  follow- 
ing the  C.  &  O.  carries  passengers  be- 
tween these  points.  Consequently  the  C. 
&  O.  sells  no  tickets  between  these  points, 
and  conductors  are  not  allowed  to  accept 
cash  fares  for  transportation  between 
them.  Plaintiff  boarded  the  C.  &  O.  train 
at  F.  without  getting  a  ticket,  or  making 
any  inquiries  as  to  whether  it  stopped  at 
B.  The  conductor  refused  to  accept  the 
regular  fare  to  B.,  and  demanded  fare  to 
the  first  station  beyond  B.  at  which  it 
stopped.  This  the  plaintiff  refused  to 
pay.  Held,  that  the  conductor  properly 
ejected  plaintiff,  as  the  railroad  had  the 
right  to  run  its  train  as  a  through  one, 
and,  under  its  agreement,  was  bound  to 
so  run  it,  and  plaintiff,  on  refusing  to 
pay  the  fare  demanded,  became  a  tres- 
passer. Flood  V.  Chesapeake,  etc.,  R.  Co., 
SO  S.  W.  184,  25  Ky.  L.  Rep.  2135. 

Two  passengers  got  on  a  train  without 
tickets,  knowing  that  they  would  have  to 
pay  fare  at  the  rate  of  four  cents  a  mile. 
One  of  them  gave  the  conductor  $1  to 
pay  both  fares.  The  latter  understood 
him  to  say  that  he  wanted  to  pay  three 
fares,  and  told  them  that  three  fares 
came  to  $1.65.  They  did  not  try  to  cor- 
rect his  mistake,  and  did  not  tender  $1.10, 
which  was  the  fare  for  the  two  at  four 
cents  a  mile.  He  told  them  they  must 
pay,  or  get  off,  and  they  said  they  would 
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at  a  suitable  time  ^^  and  place, 2°  and  in  a  proper  manner. ^i  A  railway  company 
can  expel  a  passenger  from  a  car  in  which  are  provided  accommodations  for 
which  he  has  not  paid.^-  It  is  held  that  where  a  passenger  on  a  street  car  is 
entitled  by  his  contract  to  be  carried  to  a  certain  point,  and  the  railway  company 
breaks  the  contract  by  turning  the  car  back  at  a  point  short  of  the  destination, 
the  passenger's  right  of  action  is  complete;  and,  if  he  elects  to  remain  on  the  car 
for  its  return  journey,  he  must  pay  the  fare,  and  may  include  the  amount  in 
his  damages,  but  can  not  remain  on  the  car  without  payment  of  fare.^^ 

Refusal  to  Pay  vnless  Provided  v/ith  Seat. — Though  the  contract  of  a 
carrier  is  not  only  (o  furnish  the  passenger  with  transportation  but  with  a  seat 
and  the  passenger  need  not  surrender  his  ticket  until  he  is  furnished  with  a 
seat,  he  can  not  ride  free  because  not  furnished  with  a  seat  and  if  he  chooses 
to  accept  transportation  without  a  seat  he  must  on  demand  pay  his  fare.  And  if 
he  is  ejected  for  failure  to  pay  the  fare  he  can  not  recover  therefor  but  only 
for  breach  of  contract.^* 

Refusal  to  Pay  unless  Given  Baggage  Check. — Under  a  statute  requir- 
ing a  railroad  to  affix  a  check  to  every  parcel  of  baggage  and  deliver  a  duplicate 
thereof  to  the  passenger  and  making  it  liable  to  a  penalty  for  refusal  to  do  so, 
and  declaring  that  it  shall  collect  no  fare  from  such  passenger,  where  a  railroad 
has  no  night  agent  at  a  station  to  receive  and  check  baggage,  but  stops  its  train 
and  takes  on  a  passenger  and  his  baggage,  and  those  in  charge  of  the  train  re- 
fuse to  deliver  a  baggage  check  to  the  passenger,  and  eject  him  from  the  train 
on  his  declining  to  pay  his  fare  or  deliver  up  his  ticket  until  he  received  the 
check,  the  railroad  is  liable  for  his  ejection. ^s 

Refusal  to  Pay  unless  Given  Transfer. — Where  the  rule  of  a  street  car 
company  provided  that  the  conductor  should  issue  transfer  tickets  when  fares 
were  paid  and  a  passenger  offered  to  pay  his  fare  only  upon  condition  that 
the  conductor  would  simultaneously  give  him  transfer,  and  after  some  alter- 
cation the  conductor  ejected  him,  using  no  more  force  than  was  reasonably 
necessary,  it  was  held  that  the  company  was  not  liable  for  the  ejection. 2« 

get  off.     He   stopped   the  train,   and  they  C25,   12   Am.   St.   Rep.   610. 

walked    back    a    half    mile    to    the    depot  Tennessee. — Memphis,     etc.,    R.     Co.    v. 

from  which  they  had  started.     Held,  thut  Benson,  85  Tenn.   (1  Pickle)   627,  4  S.  W. 

a   judgment   against     the     company     was  5,  4  Am.  St.  Rep.  776,  citing  Davis  v.  Kan- 

wholly    without    evidence    to    support    it.  sas,  etc.,  R.  Co.,  53  Mo.  317,  14  Am.  Rep. 

Eddy  V.  Elliot,  4  Texas  App.  Civ.  Cas.,  §  457. 

■'■''?;>  ^^T.?-  ^-  ^^-       •    ,_,       ■           o  The  fact    that  all    the  seats    in  a    par- 

19.  Ejection  at  suitable  time.— State  v.  titular  car  are  already  occupied  by  pas- 
Overton,  24  N.  J.  L.  435,  61  Am.  Dec.  gengers  excuses  a  conductor  from  com- 
"  „■       T,.     .,..            ^         ..^  u  1          1            o  plying    with   a    request    to    give    another 

20.  Ejection  at  suitable  Place-See  passenger  a  seat  in  that  particular  car; 
post,     Place  of  Ejection,     §§  3014-3015.  ^^^    jj    ^^^^    passenger    refuses    to     pay 

21.  Ejection  in  proper  manner. — See  fare  until  assigned .  a  seat  in  that  car, 
post,  "Manner  of  Ejection,"   §§  3016-3018.  he   may   be   put   off   the   car    for   nonpay- 

22.  Failure  to  pay  for  accommodations.  ment;  and  this,  although  the  only  other 
• — Wright  V.  Central  R.  Co.,  78  Cal.  360,  passenger  car  on  the  train  is  a  smoking 
20  Pac.  740;  Doherty  v.  Northern  Pac.  R.  car,  in  which  the  complaining  passenger 
Co.,  43  Mont.  294,  115  Pac.  401,  36  L.  R.  avers  he  could  not  ride  without  injury  to 
A.,  N.  S.,  1139.  health.     Pittsburg,    etc.,    R.    Co.    v.     Van 

23.  Wright  V.  Orange,  etc.,  R.  Co.,  77  Houten  48  Ind.  90;  Memphis  etc.,  R. 
N.  J.  L.  774,  73  Atl.  517,  23  L.  R.  A.,  'X.  Co  7'.  Benson,  85  Tenn.  (1  Pickle)  627,  4 
S.,   571.                                                             '  S.   W.   5,   4  Am.   St.   Rep.   776. 

24.  Refusal  to  pay  unless  provided  with  25.  Refusal  to  pay  unless  given  hag- 
seat— A  rkaiisas.St.  Louis,  etc.,  R.  Co.  v.  gag.e  check.— Rev.  St.  1887,  §  2674,  Tarr 
Leigh,    45    Ark.    368,    55    Am.    Rep.    558.  v.   Oregon,   etc.,   R.   Co.,   14  Idaho  192,   93 

/«di(7Ha.— Pittsburg,  etc.,  R.   Co.  v.  Van  Pac.  957. 

Houten,  48   Ind.  90.  26.    Refusal  to  pay  unless  given  trans- 

Minnesota. — See      Hardenbergh     v.     St.  fer. — Louisville   R.   Co.  v.   Hutti,   141   Ky. 

Paul,   etc.,   R.   Co.,   39   Minn.   3,   38   N.   W.  511,  133  S.  W.  200,  33  L.  R.  A.,  N.  S.,  867. 

3   Car— 32 


^^  2979-2980  carriers.  2428 

Conductor  Not  Required  to  Accept  Articles  as  Pledge  for  Fare. — A 

railroad  conductor  is  not  required  to  accept  jewelry  as  a  pledge  for  a  pas- 
senger's fare,  where  a  rule  of  the  rood  requires  a  ticket  or  fare  in  money.^'' 

Disobedience  of  Rules  Relating  to  Payment  of  Fare  and  Exhibition 
or  Surrender  of  Ticket. — See  ante,  "Particular  Rules,"  §  2978. 

Ejectment  of  Person  Trying  to  Avoid  Payment  of  Fare  before  De- 
mand Therefor. — Where  the  conductor  before  demanding  fare  of  a  person 
riding  on  the  platform  of  a  train  to  avoid  paying  his  fare  ejects  him  from  the 
train,  the  carrier  will  be  liable  for  any  injuries  he  may  sustain. ^^ 

Contributory  Negligence. — The  act  of  a  person  in  permitting  his  wife  to 
take  passage  on  a  train  without  a  ticket  and  without  money  to  pay  her  fare, 
knowing  that  her  attempt  to  so  ride  would  result  in  her  ejection,  is  such  con- 
tributory negligence  on  his  part  as  to  preclude  him  from  recovering  damages 
caused  by  the  ejection,  irrespective  of  whether  he,  who  accompanied  .her,  had 
the  money  to  pay  her  fare,  when  the  same  wasMemanded  by  the  conductor,  or 
not.29 

Medium  of  Payment. — A  railroad  company  is  not  justified  in  ejecting  a 
passenger  already  admitted  into  its  cars,  and  who  has  commenced  his  journey, 
because,  upon  demand  of  his  fare,  he  offers  only  legal-tender  notes  in  payment. 
In  such  case  the  contract  is  already  made  and  in  process  of  performance,  and 
the  kind  of  money  to  be  paid  is  no  longer  an  open  question.^*^  A  genuine  sil- 
ver coin  worn  smooth,^!  bruised  or  cracked,^^  or  one  somewhat  rare  and 
different  in  appearance  from  other  coins  of  like  denomination  and  of  later 
dates,®3  is  legal  tender  for  car  fare  and  a  passenger  ejected  for  failure  to 
make  payment  otherwise  may  recover,  even  though  the  conductor  honestly  be- 
lieved that  the  coins  were  not  good  ones. 

Amount  of  Tender. — ^The  tender  of  a  ten  dollar  bill  for  the  payment  of  a 
five  cent  fare  is  unreasonable,  and  it  is  the  duty  of  a  passenger  to  get  off  the 
car  upon  request  of  the  conductor,  and  if  he  refuses  the  conductor  may  eject 
him  and  not  be  liable  for  such  ejection. ^^  And  it  has  been  held  that  the  tender 
of  a  five  dollar  bill  for  a  five  cent  fare  is  not  a  reasonable  tender.^^ 

§  2980.  Allowing  Time  to  Procure  Fare  or  Produce  Ticket. — Passen- 
gers are  entitled  to  a  reasonable  time  before  ejection  within  which  to  produce 

27.  Conductor  not  required  to  accept  33.  Rare  coin. — Atlanta  Consol.  St.  R. 
articles  as  pledge  for  fare. — Texas,  etc.,  Co.  v.  Keeny,  99  Ga.  266,  25  S.  E.  629,  33 
R.  Co.  V.   Smith,  38  Tex.   Civ.  App.  4,  84       L.   R.  A.  824. 

S.  W.  852.  _                                                     . ,  34.    Amount  of  tender.— Judge    v.    Co- 

28.  Ejection  of  person  trying  to  avoid  lumbus  R.,  etc.,  Co.,  17  O.  D.  N.  P.  146, 
payment  of  fare  before  demand  therefor.  gee  Knoxville  Tract.  Co.  v.  Wilkerson, 
— Fordyce  j;.  Beecher,  2  Tex.  Civ.  App.  117  Xenn.  482,  99  S.  W.  993,  10  Am.  & 
"\„^^  'J;  ^\--l^\-  V  ^  ,  Eng.  Ann.  Cas.  641,  9  L.  R.  A.,  N.  S.,  579. 
ton  Pt.  R  Cn  ?,%roH^^^TV^47\';  35.  Barker  v.  Central  Park,  etc.,  R.  Co., 
T.v     ^t     An^    rni  ^         '          ^-    ■              '  151    N.   Y.   237,   45    N.    E.   550,    35    L.    R.  A. 

30.  Me<Uum  of  payment-Tarbell  v.  ^f.^;  f  Am.  St.  Rep  626;  Muldowney  '.. 
Central  Pac.  R.  Co.,  34  Cal.  616.  See  5'"^"/^,  etc.,  Tract.  Co.,  8  Pa.  Super. 
Lewis  V.  New  York  Cent.  R.  Co.  f  N.  Y.),       ^\  ^■^*- 

49  Barb    330  Contra. — Barrett  v.   Market   St.   R.   Co., 

31.  Worn 'coin.— Chicago  Union  Tract.  81  Cal.  296,  22  Pac.  859,  6  L.  R.  A.  636, 
Co.  V.  McClevy,  126  111.  App.  21;  Ruth  v.      15  Am.  St.  Rep.  61. 

St.   Louis  Trans.   Co.,  98   Mo.   App.   1,   71  Where    the    company  had    a    rule,  pre- 

S.    W.   1055;    Jersey   City,    etc.,    R.    Co.   v.  scribing   two    dollars     as     the     maximum 

Morgan,  53  N.  J.  L.  60,  18  Atl.  904;  Cin-  amount  for  which  change  would  be  made, 

cinnati,    etc.,    Tract.    Co.   v.    Rosnagle,    84  the   tender   of  a  five   dollar  bill   is   not  a 

O.  St.  310,  95   N.   E.  884,  35  L.   R.  A.,"  N.  good    tender    for    three    five     cent      fares. 

S.,   1030,  Ann.   Cas.  1912C,  639.  Surge   v.    Georgia    R.,    etc.,    Co.,    133    Ga. 

32.  Bruised  or  cracked  coin. — Cincin-  423,  65  S.  E.  879,  18  Am.  &  Eng.  Ann. 
nati,  etc.,  Tract.  Co.  v.  Rosnagle,  84  O.  Cas.  42.  See  Funderburg  v.  Augusta,  etc., 
St.  310,  95  N.  E.  884,  35  L.  R.  K.,  N.  S.,  R.  Co.,  81  S.  C.  141,  61  S.  E.  1075,  21  L. 
1030,  Ann.   Cas.  1913C,  639.  R.  A.,  N.  S.,  868. 


2429 


EJECTION    OF    PASSENGERS. 


§§  2980-2981 


a  ticket  or  to  comply  with  the  conductor's  demands  for  fare ;  ^®  and  the  latter 
has  no  right  to  conclude  that  any  apparent  unwillingness  is  an  absolute  and 
willful  refusal  to  accede  to  them.^'^  So  where  a  passenger  upon  being  ap- 
proached by  the  conductor  for  his  ticket,  states  that  he  has  purchased  a  ticket 
and  has  it  with  him,  but  has  misplaced  it,  it  is  the  conductor's  duty  to  give 
him  a  reasonable  time  to  find  it,  before  ejecting  him  for  refusal  to  present  his 
ticket  or  pay  fare.^^  But  where  a  passenger  does  not  request  additional  time 
to  search  for  his  ticket  which  he  has  mislaid,  the  conductor  may  expel  him  at  once, 
without  giving  him  additional  time.^^  A  reasonable  time  should  be  given  a 
passenger  to  obtain  money  with  which  to  pay  the  fare  from  some  other  person 
on  the  train,  even  in  another  car.*"  What  constitutes  a  reasonable  time  depends 
upon  the  facts  and  circumstances  of  each  particular  case,  and  is  a  question  for 
the  jury  to  determine. *i 

§  2981.  Duty  to  Ascertain  as  to  Purchase  of  Ticket. — It  is  held  that 
it  is  the  duty  of  the  agents  of  a  railroad  company  to  ascertain  whether  a  passen- 


36.  Allowing  time  to  procure  fare  or 
produce  ticket.— United  States. — Missouri, 
etc.,  R.  Co.  V.  Smith,  81  C.  C.  A.  598,  153 
Fed.  608,  10  Am.  &  Eng.  Ann.  Cas.  939. 

Connecticut. — Maples  v.  New  York,  etc., 
R.  Co.,  38  Conn.  557,  9  Am.  Rep.  434. 

Georgia. — Western,  etc.,  R.  Co.  v.  Led- 
better,   99   Ga.  318,  25   S.  E.   663. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Wil- 
lard,   31    111.   App.   435. 

Indiana. — Baltimore,  etc.,  R.  Co.  v.  Nor- 
ris,  17  Ind.  App.  189,  46  N.  E.  554,  60  Am. 
St.   Rep.   166.    • 

Kentucky. — Anderson  v.  Louisville,  etc., 
R.  Co.,  134  Ky.  343,  34  R.  R.  R.  220,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  220,  20  Am.  & 
Eng.  Ann.   Cas.  920,   120   S.  W.   298. 

Michigan. — Ferguson  v.  Michigan  Cent. 
R.   Co.,   98   Mich.   533.   57   N.   W.   801. 

Nevada. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  21  Am.   Rep.  757. 

A'ew  York. — Hayes  v.  New  York,  etc., 
R.  Co.   (N.  Y.),  34  Hun  627. 

North  Carolina. — Clark  v.  Wilmington, 
etc.,  R.  Co.,  91  N.  C.  506,  49  Am.  Rep. 
647. 

Ohio.— Guy  V.  P.,  C,  C.  &  St.  L.  R. 
Co.,  6  N.  P.  3,  9  O.  Dec.  23;  Cincinnati, 
etc.,  R.  Co.  V.  Skillman,  39  O.  St.  444. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Garrett,  76  Tenn.  (8  Lea)  438,  41  Am. 
Rep.   640. 

Texas. — International,  etc.,  R.  Co.  v. 
Wilkes,  68  Tex.  617,  5  S.  W.  401,  2  Am. 
St.  Rep.  515;  Gulf,  etc.,  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  App.  503,  95  S.  W.  640;  St. 
Louis,  etc.,  R.  Co.  v.  Fussell  (Tex.  Civ. 
App.),  97  S.  W.  332. 

Awakened  while  being  ejected. — In 
Ferguson  v.  Michigan  Cent.  R.  Co.,  98 
Mich.  533,  57 -N.  W.  801,  plaintiff  claimed 
to  have  been  wrongfully  ejected  from  de- 
fendant's train  by  the  conductor  while  in 
possession  of  a  ticket  entitling  him  to 
transportation.  The  evidence  tended  to 
show  that  plaintiff  had  been  for  some 
years  subject  to  deep  sleeps  of  chronic 
drowsiness,  from  which  it  was  difficult  to 
arouse  him;  that  he  purchased  a  ticket 
from  M.  10  J.  and  return;  that  on  his  re- 


turn trip,  in  the  night,  he  fell  asleep  soon 
after  leaving  J.;  that  when  he  became 
conscious,  he  found  he  was  being  ejected 
from  the  car  by  the  conductor;  that,  be- 
fore reaching  the  door  of  the  car,  he  in- 
formed the  conductor  that  he  had  a 
ticket  to  M.,  but  was  not  given  an  op- 
portunity to  present  it.  It  was  held  that 
the  conductor  should  have  given  him  a 
reasonable  opportunity  to  produce  his 
ticket  before   ejecting  him. 

37.  Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex. 
442,   50  Am.   Rep.   532. 

38.  Anderson  v.  Louisville,  etc.,  R.  Co., 
134  Ky.  343,  34  R.  R.  R.  220,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  220,  20  Am.  &  Eng. 
Ann.  Cas.  920,  120  S.  W.  298;  Interna- 
tional, etc.,  R.  Co.  V.  Wilkes,  68  Tex.  617, 

5  S.  W.  491,  2  Am.   St.   Rep.  515. 

39.  Louisville,  etc.,  R.  Co.  v.  Mason, 
4  Ala.   App.   353.   58    So.   963. 

40.  Clark  v.  Wilmington,  etc.,  R.  Co., 
91  N.  C.  506,  49  Am.  Rep.  647;  Guy  v. 
P.,  C,  C.  &  St.  L.  R.  Co.,  6  N.  P.  3,  9 
O.   Dec.   App.   503,   95    S.   W.   640. 

^  A  passenger  who  failed  to  procure  a 
ticket  before  entering  a  railroad  train,  by 
reason  of  the  absence  of  the  ticket  agent 
from  the  station,  tendered  the  usual  fare 
to  the  conductor,  who  demanded  ten  cents 
extra  fare,  and,  some  delay  occurring  be- 
fore the  passenger  could  borrow  that 
amount  from  a  fellow  passenger,  though 
he  finally  succeeded  in  doing  so,  the  con- 
ductor rang  the  bell,  stopped  the  train, 
and  forcibly  ejected  him.  Held,  that  he 
was  entitled  to  recover  damages  from  the 
railroad  company  for  such  ejection.  Curl 
V.  Chicago,  etc.,  R.  Co.,  63  Iowa  417,  16 
N.  W.  69,  19  N.  W.  308,  distinguishing 
Stone  V.  Chicago,  etc.,  R.  Co.,  41  Iowa 
82,  29  Am.  Rep.  458;  Hoffbauer  v.  Delhi, 
etc.,  R.  Co.,  52  Iowa  342,  3  N.  W.  131, 
35  Am.   Rep.  278. 

41.  What  constitutes  reasonable  time. 
— Seaboard,  etc.,  R.  Co.  v.  Scarborough, 
52  Fla.  425,  42   So.  706;   Guy  v.  P.,   C,   C. 

6  St.  L.  R.  Co.,  6  N.  P.  3,  9  O.  Dec.  23; 
International,  etc.,  R.  Co.  z'.  Wilkes,  68 
Tex.  617,  5  S.  W.  491,  2  Am.  St.  Rep.  515. 
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:ger  has  purchased  a  ticket  before  ejecting  him  from  the  train,  and  their  negli- 
gence in  this  respect  can  not  be  pleaded  or  urged  as  a  defense,  or  considered 
in  mitigation  of  damages.*^  If  it  afterwards  turns  out  that  the  passenger  had 
a  ticket,  then,  no  matter  how  much  the  carrier's  agent  was  mistaken,  or  how 
honestly  he  may  have  believed  tliat  the  passenger  had  not  paid  for  his  ticket, 
or  how  little  force  was  used  in  ejecting  the  passenger,  the  act  was  nevertheless 
unlawful  and  wrong.*^ 

Duly  to  Search.  Passen^fer's  PocLs'iS  for  Ticket. — The  conductor  of  a 
railroad  train  can  not  te  recjuired  to  search  the  pockets  of  a  passenger  for  his 
ticket,  and  if  he  consents  to  search  a  particular  pocket  at  the  request  of  the 
passenger,  he  is  not  bound  to  search  further.^*  If,  however,  the  conductor 
does,  at  the  request  of  a  passenger,  undertake  to  search  for  the  passenger's 
ticket,  he  should  do  so  properly  and  in  good  faith,  but  only  to  the  extent  of  the 
request,  and  if,  acting  in  good  faith  and  with  ordinary  diligence,  he  fail  to  find 
the  ticket,  neither  he  nor  the  company  would  be  liable  for  the  consequence  of 
the  failure.*^ 

§  2982.  Where  Ticket  Lost. — It  is  held  that  the  purchaser  of  a  ticket, 
who  has  lost  it,  and  refuses,  on  account  of  such  loss,  to  pay  his  fare  upon  a 
train,  may  be  ejected;  *"  and  the  same  rule  has  been  held  to  apply  where  a  ticket 
was  left  behind  by  accident.*'     There  is  no  distinction,  so  far  as  it  affects  the 


42.  Duty  to  ascertain  as  to  purchase  of 
ticket. — Quigley  v.  Central  Pac.  R.  Co., 
11  Nev.  350,  21  Am.  Rep.  757. 

43.  Mistake  as  to  possession  of  ticket. 

—Quigley  v.  Central  Pac.  R.  Co.,  11  Nev. 
350,   21    Am.   Rep.   757. 

44.  Duty  to  search  passenger's  pockets 
for  ticket. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  18  Am.  &  Eng.  R.  Cas.  347,  83 
Tenn.  (14  Lea)  128. 

45.  Degree  of  care  required  in  search- 
ing for  ticket. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  82  Tenn.  (14  Lea)  128,  18  Am. 
&  Eng.  R.  Cas.  347. 

46.  Where  ticket  lost. — Connecticut. — 
Downs  V.  New  York,  etc.,  R.  Co.,  36 
Conn.   287,   4  Am.   Rep.   77. 

Georgia. — Harp  v.  Southern  R.  Co.,  119 
Ga.  927,  47  vS.  E.  20G,  100  Am.  St.  Rep. 
212. 

Ohio. — Crawford  v.  Cincinnati,  etc.,  R. 
Co.,  26  O.  St.  580;  Wilt  v.  Wabash,  etc., 
R.   Co.,  21   O.  C.  C.  579,  11  O.  C.   D.  589. 

Pennsylvania. — See  Cresson  v.  Philadel- 
phia,  etc.,   R.   Co.    (Pa.),   11   Phila.   597. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  82  Tenn.  (14  Lea)  128,  18  Am. 
&  Eng.  R.  Cas.  347. 

Reason  of  rule. — As  a  ticket  of  a  rail- 
road company  generally  entitles  the 
bearer  to  transportation,  they  can  be  used 
by  the  finder,  so  that  two  could  ride  for 
one  fare,  if  the  carrier  were  required  to 
carry  a  passenger  who  had  lost  his  ticket. 
Harp  V.  Southern  R.  Co.,  47  S.  E.  206,  119 
Ga.   927,   100  Am.   St.   Rep.  212. 

Illustration. — Plaintiff  purchased  a  ticket 
of  defendant's  agent,  who  gave  plaintiff 
an  envelope,  on  which  was  written  the 
number  of  the  ticket  and  the  number  of 
plaintiff's  credential  book.  Plaintiff  put 
the  envelope  in  his  pocket,  and  after  go- 
ing on  the  train  discovered  that  there  was 
no     ticket     in    the   envelope.     He   imme- 


diately informed  the  agent,  but  no  other 
ticket  was  given  him  and  he  returned  to 
the  train,  and,  on  refusing  to  pay  his  fare, 
was  ejected  from  the  car.  He  knew  it 
was  the  duty  of  the  conductor  to  eject 
persons  without  tickets  who  refused  to 
pay  fare,  and  he  was  ejected  without  un- 
necessary force.  Held,  that,  if  the  agent 
did  not  give  plaintiff  a  ticket,  defendant 
was  liable  only  for  the  amount  of  the 
fare,  but,  if  plaintiff  lost  the  ticket,  de- 
fendant was  not  liable  in  any  amount. 
Gulf,  etc.,  R.  Co.  V.  McCormick,  100  S. 
W.    202,   45    Tex.    Civ.   App.   425. 

Conductor's  check. — Plaintiff  bought  a 
ticket  over  defendant's  railroad  with 
checks  attached,  the  conductor  detached 
and  retained  one  of  the  checks,  and  gave 
him  instead  a  conductor's  check.  Before 
plaintiff  arrived  at  the  point  where  the 
conductor's  check  took  him,  another  con- 
ductor took  the  train  and  demanded  his 
fare  or  the  production  of  the  check. 
Plaintiff  had  lost  the  conductor's  check, 
and  so  informed  the  conductor,  and  re- 
fused to  pay  his  fare,  whereupon  the  con- 
ductor ejected  him  from  the  cars.  Held, 
that  he  was  lawfully  ejected.  Jerome  v. 
Smith,  48  Vt.  230,  21  Am.   Rep.  125. 

Evidence  as  to  checking  of  baggage  not 
conclusive  as  to  existence  of  ticket — 
Where  a  passenger  having  a  ticket  'from 
G.  to  D.  lost  her  ticket  at  F.,  an  inter- 
mediate point,  the  fact  that  her  trunk  had 
been  checked  a  G.  to  D.  was  not  such  evi- 
dence to  the  conductor  of  the  train  from 
F.  to  D.  that  she  had  had  a  ticket  as  to 
render  it  unlawful  for  him  to  put  her  off 
for  failure  to  produce  her  ticket  or  fare. 
Texas,  etc.,  R.  Co.  v.  Smith,  84  S.  W.  852, 
38  Tex.  Civ.  App.  4. 

47.  Ticket  left  behind  by  accident. — In 
Nutter  z'.  Southern  Railway,  25  Ky.  L. 
Rep.  1700,  78  S.  W.  470,  it  appeared  that 
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relative  rights  of  the  parties,  whether  a  ticket  be  lost  or  mislaid  before  or  after 
going  on  the  train.  The  exhibition  of  his  ticket  by  the  passenger  to  the  em- 
ployee in  attendance  for  the  purpose,  upon  entering  on  the  train,  will  give  the 
passenger  no  other  or  different  rights  than  if  he  had  not  exhibited  it.*® 

§  2983.  Failure  of  Carrier  to  Furnish  Evidence  of  Right  to  Continue 
Journey. — In  some  cases  it  is  held  that  a  conductor  may  lawfully  remove  a 
passenger  from  his  train,  who  fails  to  produce  a  ticket  or  pay  fare,  although 
such  failure  is  due  to  the  wrongful  taking  up  of  the  ticket  by  the  conductor 
of  another  train,  on  which  the  passenger  had  performed  part  of  the  journey;*^ 
in  such  case,  the  right  of  action  of  the  passenger  would  be  for  the  wrongful 
taking  up  of  the  ticket.^*  And  this  rule  has  been  applied  where  a  street  car 
conductor  failed  to  give  a  transfer  to  a  passenger.^i  Similarly  it  is  held  that 
a  passenger  who  has  purchased  transportation  between  two  places,  and  received 
a  contract  entitling  him  to  a  return  ticket  on  demand  at  the  place  of  destination, 
which  was  refused  when  demanded,  can  not  recover,  on  attempting  to  return 
without  a  ticket,  for  being  ejected  from  the  company's  train,  as  he  can  only 
recover  for  breach  of  contract  to  furnish  the  return  ticket.-^^  g^t  many  cases 
hold  that  where  a  passenger  gives  the  conductor  his  ticket,  receiving,  however, 
no   check   from  the   conductor   in   return,   and   before   reaching  his   destination 


before  plaintiff  boarded  defendant's  train 
she  handed  her  ticket  to  her  companion 
for  safe  keeping,  and  the  latter,  being  un- 
able to  secure  a  seat  in  the  car  with  plain- 
tiff, left  it  to  go  to  another  car,  and  was 
left  at  the  station,  with  plaintiff's  ticket 
in  her  possession,  and  when  plaintiff's 
fare  was  demanded,  she,  having  neither 
ticket  or  money,  was  ejected.  It  was 
held  that  such  ejection  was  justifiable. 

48.  Ivouisville,  etc.,  R.  Co.  v.  Fleming, 
82  Tenn.  (14  Lea)  138,  18  Am.  &  Eng.  R. 
Cas.   347. 

49.  Where  ticket  wrongfully  taken  up. 
— Hibbard  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  455,  approved  in  Townsend  v.  New 
York,  etc.,  R.  Co.,  56  N.  Y.  295,  15  Am. 
Rep.  419;  Shelton  v.  Lake  Shore,  etc.,  R. 
Co.,  29  O.  St.  214,  affirming  1  W.  L.  Bull. 
190,  7  O.  Dec.  Reprint  161.  See  Lovings 
V.  Norfolk,  etc.,  R.  Co.,  47  W.  Va.  582,  35 
S.  E.  963;  Raggett  v.  Baltimore,  etc.,  R. 
Co.,  3  App.  D.  C.  522. 

Ejected  by  same  conductor. — In  Chi- 
cago, etc.,  R.  Co.  V.  Griffin,  68  111.  499, 
an  action  by  a  passenger  to  recover  dam- 
ages for  being  ejected  from  a  train,  plain- 
tiff insisted  that  he  had  purchased  a  ticket 
to  a  certain  station,  which  the  conductor 
took  up  before  reaching  it,  while  the  con- 
ductor claimed  that  the  ticket  called  for 
passage  only  to  the  station  where  plain- 
tiff was  ejected.  The  trial  court  in- 
structed, as  a  matter  of  law,  that  it  was 
the  duty  of  the  conductor,  in  taking  up 
the  ticket,  to  give  back  a  check,  or  punch 
the  ticket  and  allow  plaintiff  to  hold  it 
until  all  intermediate  stations  were  passed. 
It  was  held  that  the  law  imposes  no  such 
duty;  and  if  it  did,  the  neglect  to  do  so 
could  work  no  injury,  as  plaintiff  was  en- 
titled, notwithstanding,  to  be  carried  to 
the  station  to  which  he  paid  fare;  and  that 
by  not  demanding  a  check  on  surrender- 
ing the  ticket  the  point  could  not  arise. 

50.  Shelton  v.  Lake  Shore,  etc.,  R.  Co., 


39  O.  St.  214.     See  Hibbard  v.  New  York, 
etc.,  R.  Co.,  15  N.  Y.  455. 

51.  Failure  to  give  transfer. — Defend- 
ant's street  car,  in  which  plaintiff  wks  rid- 
ing, did  not  go  to  the  end  of  the  line, 
plaintiff's  destination.  The  conductor  in- 
formed him  when  the  car  stopped  that  he 
could  get  off,  and  take  the  next  car. 
Plaintiff  had  paid  his  fare  in  the  first  car, 
but  had  no  transfer,  or  any  evidence,  ex- 
cept his  own  statement,  that  he  was  en- 
titled to  ride  on  the  second  car  without 
paying.  On  his  refusal  to  pay  the  fare 
demanded,  he  was  ejected,  and  brought 
an  action  for  damages.  Held,  that  he 
could  not  recover,  even  if  he  had  a  con- 
tract with  defendant  for  a  ride  to  the  end 
of  the  line,  because  the  conductor  was  not 
bound  to  accept  his  statement  that  he  had 
such  a  contract,  but  it  was  plaintiff's  duty 
to  pay  his  fare,  and  seek  redress  for  vio- 
lation of  the  contract.  Mahonev  v.  De- 
troit City  Railway,  93  Mich.  612,  53  N. 
W.  793,  32  Am.  St.  Rep.  528,  18  L.  R.  A. 
335. 

The  rules  of  a  street  railway  company 
required  that  a  passenger,  on  transferring 
from  one  line  to  another,  should  produce 
a  transfer,  or  pay  his  fare  on  the  second 
line.  Plaintiff,  on  leaving  a  car  in  order 
to  transfer  to  another  line,  was  not  given 
a  transfer  by  the  conductor  of  the  car  he 
Vvras  leaving,  but  such  conductor  shouted 
to  the  other  conductor  that  plaintiff  had 
paid  his  fare,  and  that  he  should  be 
passed.  Plaintiff  refused  to  pay  a  fare  on 
the  car  to  which  he  transferred,  and  was 
ejected  by  the  conductor.  Held,  that  the 
conductor  had  no  right  to  disregard  the 
rule,  and  had  a  right  to  eject  plaintiff. 
Crowley  v.  Fitchburg,  etc.,  R.  Co.,  70  N. 
E.  56,  185  Mass.  379.  See  Bradshaw  v. 
South  Boston  R.  Co.,  16  Am.  &  Eng.  R. 
Cas.  386,  135  Mass.  407,  46  Am.  Rep.  481. 

52.  Wilt  V.  Wabash,  etc.,  R.  Co.,  21  O. 
C.  C.  579,   11  O.  C.  D.  589. 
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there  is  a  change  of  conductors,  and  the  new  conductor  expells  him  for  want  of 
a  ticket  or  check,  the  carrier  is  liable  to  the  passenger  in  damages  for  the  ejec- 
tion.53  And  this  holding  has  been  applied  to  street  car  transfers. s*  It  is  also 
held  that  if  the  second  conductor  is  satisfied  that  the  passenger  has  surrendered 
his  ticket  to  the  first  conductor  upon  the  evidence  exhibited  by  the  passenger, 
he  has  no  legal  right  to  expel  the  passenger  because  he  does  not  pay  fare  or 
produce  the  ticket,  although  the  rule  of  the  company  may  require  the  ex- 
pulsion under  such  circumstances.^^  ^nd  where  a  passenger  pays  his  fare 
to  the  first  conductor,  who  neglects  to  give  him  a  ticket,  the  rule  that  a 
passenger  must  show  a  ticket  or  pay  his  fare  will  not  authorize  his  ejection  by 
the  second  conductor,  if  he  has  actual  knowledge  of  the  payment  of  the  fare  to 
the  first  conductor.^*  Where  a  street  railway  company  established,  by  practice, 
a  right  in  its  passengers  to  change,  without  a  transfer  ticket,  from  one  car  to 
another,  in  completing  their  journey,  it  could  not, change  the  practice  without 
notice  to  the  passengers,  so  that  it  was  liable  for  ejecting  a  passenger  who 
changed  from  one  car  to  another  without  obtaining  a  transfer.^'^ 

Mistake  of  First  Conductor  in  Detaching  Wrong  Part  of  Ticket. — See 
post,  "Effect  of  Mistake  of  First  Conductor,"  §  3003. 

§  2984.  Refusal  to  Pay  Excessive  or  Second  Fare. — Refusal  to  Pay 
Excessive  Fare. — Where  the  conductor  demands  of  a  passenger  a  higher  rate 
of  fare  than  he  is  entitled  to  demand  under  the  rules  of  the  company,  and  ejects 
the  passenger  for  his  refusal  to  comply,  the  company  is  liable.'*  Where  a 
passenger  tenders  the  conductor  the  lawful  amount  of  fare,  he  is  under  no  duty 
to  pay  additional  fare  unlawfully  demanded,  or  to  get  off  the  train  at  an  inter- 
mediate station  and  buy  a  ticket  in  order  to  reduce  the  damages  that  might  re- 
sult from  his  ejection  from  the  train. '^ 

53.  Holding  that  carrier  liable  for  ejec- 
tion.— United  States. — Scofield  v.  Pennsyl- 
vania Co.,  50  C.  C.  A.  563,  112  Fed.  855,  56 
L.   R.  A.   334. 

California. — Sloane  v.  Southern  Cal.  R. 
Co.,  Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  A. 
193. 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Es- 
kew,  86  Ga.  641,  13  S.  E.  1061,  32  Am.  St. 
Rep.  490. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Hennigh,  39   Ind.  509. 

South  Carolina. — Palmer  v.  Charlotte, 
etc,  R.  Co.,  3  S.  C.  580,  16  Am.  Rep.  750. 

The  measure  of  care  required  of  a  car- 
rier to  see  that  a  passenger,  after  his 
ticket  is  taken  up,  is  provided  with  evi- 
dence of  his  right  to  continue  his  journey 
is  extreme  care  and  diligence.  Sloane  v. 
Southern  Cal.  R.  Co.,  Ill  Cal.  668,  44  Pac. 
320,  32  L.  R.  A.  193. 

Presumption  against  carrier. — In  case 
of  the  ejection  from  a  train  of  a  passen- 
ger who  had  previously  delivered  up  his 
ticket,  the  presumption  is  against  the 
company.  Georgia  R.  Co.  v.  Homer,  73 
Ga.  351. 

Passenger  not  guilty  of  contributory 
negligence. — Where  a  railroad  company 
agrees  to  transport  a  passenger  between 
specified  points,  with  the  right  to  stop  off 
at  an  intermediate  point,  and  the  ticket 
coupon  covering-  the  distance  between 
such  points  is  taken  up  by  the  company's 
conductor,  over  the  passenger's  objection, 
before  reaching  the  intermediate  point, 
and  the  right  to  stop  off  denied,  the  pas- 


senger on  resuming  his  journey  from  the 
point  of  stop-over  is  not  guilty  of  con- 
tributory ne,gligence,  as  a  matter  of  lav/, 
in  attempting  to  ride  without  a  ticket  on 
a  later  train,  from  which  he  was  expelled. 
Scofield  V.  Pennsylvania  Co.,  112  Fed.  855, 
50  C.    C.   A.   553,  56   T^.    R.  A.  234. 

54.  Failure  to  give  transfers. — Plaintiff, 
a  passenger  on  defendant's  street  car  line, 
paid  his  fare,  and  received  a  transfer 
check  which  entitled  him  to  continue  his 
journey  by  the  "next"  connecting  car  on 
another  line  of  the  company.  ITe  took 
the  next  car  on  such  line,  and  the  con- 
ductor took  up  his  transfer  check.  With- 
out notice  to  plaintifl',  this  car  -vas  shortly 
taken  off.  The  conductor  having  disap- 
peared, plaintiff  was  informed  by  the 
driver  of  that  car  that  he  should  take  the 
next  passing  car.  He  did  so,  but  was  put 
off  by  the  conductor  because  he  had  no 
transfer  check,  and  refused  to  pay  fare 
again.  Held,  that  plaintiff  showed,  prima 
facie,  a  right  to  recover.  Appleby  v.  St. 
Paul  City  R.  Co.,  54  Minn.  169,  55  N.  W. 
1117,  40  Am.  St.  Rep.  308. 

55.  East  Tennessee,  etc.,  R.  Co.  v. 
King,  88   Ga.  443,  14  S.   E.   708. 

56.  Homiston  v.  Long  Island  R.  Co.,  3 
Misc.  Rep.  343,  23  N.  Y.  S.  738,  53  N.  Y. 
St.  Rep.  1. 

57.  Consolidated  Tract.  Co.  v.  Taborn, 
58   N.  J.   L.  1,  32  Atl.  685. 

58.  Refusal  to  pay  excessive  fare. — 
Wilsey  V.  Louisville,  etc.,  R.  Co.,  83  Ky. 
511,   7   Ky.   L.   Rep.  498. 

59.  Gulf,  etc.,  R.  Co.  v.  Dyer,  43  Tex. 
Civ.   App.   93,   95    S.   W.    12. 
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Refusal  to  Pay  Second  Pare. — It  is  held  that  it  is  the  duty  of  a  passenger 
of  whom  a  second  fare  is  demanded  under  an  honest  mistake  made  by  the  con- 
ductor to  rectify  the  mistake,  and  show  the  conductor  his  right  to  ride  without 
the  payment  of  additional  fare  when  it  is  within  his  power  and  with  reasonable 
effort  to  do  so.  He  can  not  accede  to  the  demand  of  the  conductor  that  he  pay 
additional  fare  or  leave  the  train,  and  afterwards  sue  the  carrier  for  wrongful 
expulsion  when  he  could  easily  have  convinced  the  conductor  of  his  right  to 
continue  his  journey.^"  But  it  is  held  that  a  railroad  company  is  liable  for 
ejecting  a  passenger  .who  is  rightfully  on  a  train  and  has  paid  his  ia.re,^'^  though 
the  ejection  is  the  result  of  the  honest  belief  of  the  conductor  that  he  has  not 
paid,  and  the  passenger  makes  no  effort  to  show  that  he  has  paid,  and  is  imme- 
diately taken  back  onto  the  train. ^^  A  passenger  who  has  surrendered  his  ticket, 
and  who  is  called  on  to  pay  a  second  time  need  not,  to  avoid  ejection  from  the 
train,  go  among  his  friends  on  the  train  to  endeavor  to  borrow  money  to  pay 
the  fare.®^  Where  the  driver  of  a  street  car,  in  changing  a  fifty-cent  piece  for  a 
passenger,  gave  him  a  package  of  nickels,  marked  "fifty  cents,"  but  which  con- 
tained only  forty-five  cents,  and  refused  to  make  good  the  mistake,  referring 
him  to  the  office,  the  street  railway  company  was  liable  for  ejecting  the  pas- 
senger upon  his  refusal  to  pay  his  fare  of  five  cents."*  Private  instructions  by  a 
street  railway  company  to  its  drivers  to  go  through  the  cars  when  crowded,  and 
collect  the  fares,  will  not  relieve  it  from  liability  for  the  ejection  of  a  passenger, 
ignorant  of  such  instructions,  who,  in  obedience  to  a  notice  posted  in  the  car 


60.  Refusal  to  pay  second  fare.— South- 
ern R.  Co.  V.  Christian,  3  Tenn.  App.  Cas. 
331. 

Illustrations. — A  passenger  who  has  had 
mileage  taken  from  his  book  by  the  con- 
ductor for  his  entire  trip,  but  who,  at  an 
intermediate  station;  changes  his  seat,  can 
not  recover  for  being  ejected  on  his  re- 
fusal to  pay  when  fare  was  afterwards 
demanded;  he  having  simply  said  he  had 
paid  his  fare,  and,  on  being  asked  where 
to,  told  the  conductor  that  he  ought  to 
know;  that  it  was  his  business  to  know 
(language  which  on  a  former  occasion  the 
conductor  had  used  to  hira),  and  having, 
when  the  conductor,  for  the  lirst  time 
recognizing  him,  asked  him  to  get  on 
again,  refused  to  do  so,  with  the  state- 
ment that  he  would  fix  him.  White  v. 
Grand  Rapids,  etc.,  R.  Co.,  107  Mich.  681, 
65  IN.   W.   531. 

Where  a  passenger  receives  a  check 
from  the  conductor  on  the  surrender  of 
his  ticket  and  goes  into  another  car,  and, 
on  his  fare  being  demanded,  fails  to  pro- 
duce the  check,  and  claims  that  none  was 
given  him,  and,  on  his  refusal  to  return 
to  the  other  car  for  identification,  is 
ejected  from  the  train,  he  can  not  recover 
damages  for  such  ejection.  Lucas  v. 
Michigan  Cent.  R.  Co.,  56  N.  W.  1039,  98 
Mich.  1,  39  Am.  St.  Reo.  517. 

61.  Gulf,  etc.,  R.  Co.  V.  Barnett  (Tex. 
Civ.  App.),  34  S.  W.   449 

Plaintiff  was  ejected  from  defendant's 
train  for  refusal  to  pay  a  second  fare. 
There  was  evidence  that  the  conductor, 
when  plaintiff  stated  to  hmi  that  he  had 
already  paid  his  fare,  without  requesting 
any  explanation,  accused  him  of  lying, 
and  demanded  his  ticket;  that  plaintiff, 
to  whom,  on  payment  of  his  cash  fare,  a 


rebate  check  had  been  given,  stated  that 
he  had  no  ticket,  whereupon,  on  his  re- 
fusal to  pay  a  second  fare,  he  was  ejected. 
The  conductor  did  not  inquire  as  to  the 
manner  in  which  the  fare  had  been  paid, 
and  plaintiff  testified  that  his  failure  to 
show  his  rebate  check  was  because  he 
had  forgotten  it.  Held,  that  plaintiff's 
failure  to  produce  the  rebate  check  did 
not,  as  a  matter  of  law,  prevent  a  recov- 
ery by  him.  Louisville,  etc.,  R.  Co.  v.  Go- 
ben,  15  Irfd.  App.  133,  43  N.  E.  1116,  43 
N.    E.   890. 

A  passenger  who  paid  his  full  cash  fare 
on  the  train,  but  was  not  given  a  cash 
fare  receipt,  is  not  bound  to  tender  a 
second  fare,  or  otherwise  be  limited  to 
nominal  damages  for  ejection;  the  con- 
ductor, who  made  a  mistake  by  giving 
him  a  hat  check  to  a  station  before  that 
to  which  he  paid,  having  refused  to  listen 
to  his  explanation,  which,  when  he  was 
finally  permitted  to  give  it,  after  ejection, 
set  him  right,  and  secured  permission  for 
him  to  continue  his  journey;  and  the  con- 
ductor having  had  in  his  possession  a 
copy  of  the  receipt,  which,  with  a  little 
care  and  examination,  would  have  ex- 
plained and  made  clear  the  whole  diffi- 
culty. Burnham  v.  Detroit,  etc.,  R.  Co., 
168  Mich.  55,  133  N.  W.  953,  Ann.  Cas. 
1913B,  1304. 

62.  Gulf,  etc.,  R.  Co.  v.  Barnett  (Tex. 
Civ.  App.),  34  S.  W.  449. 

63.  Light  V.  Detroit,  etc.,  R.  Co.,  165 
Mich.  433,  130  N.  W.  1134,  34  L.  R.  A., 
N.    S.,    383. 

64.  Refusal  to  rectify  mistake. — Curtis 
V.  Louisville  City  R.  Co.,  94  Ky.  573,  33 
S.  W.  363,  31  L.  R.  A.  649,  15  Ky.  L.  Rep. 
351. 
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prohibiting  the  driver  from  collecting  fares,  had  deposited  his  fare  in  a  box 
placed  there  for  that  purpose  by  the  company,  of  which  fact  the  driver  had  full 
knowledge  when  he  demanded  the  fare  a  second  time.*^ 

§  2985.  Nonpayment  of  Fare  of  Child. — A  passenger  on  a  railroad  car, 
being  responsible  for  the  fare  of  a  child  under  his  charge,  may  be  ejected  for 
refusal  to  pay  such  fare,  though  he  has  paid  his  own  fare ;  ^®  and  it  makes  no  dif- 
ference that  the  passenger  is  himself  a  minor.*'''  A  child  entitled  to  ride  on  half 
fare,  who  is  riding  upon  a  railroad  train,  may  be  ejected  from  the  train  for  non- 
payment of  its  fare,  notwithstanding  that  it  is  accompanied  by  its  parent,  who 
has  paid  her  own  fare,  but  refuses  to  pay  that  of  the  child.®* 

§  2986.  Nonpayment  of  Past  Fare. — One  who  has  been  transported  upon 
a  train  without  producing  a  valid  ticket  or  tendering  the  proper  fare  may  be 
ejected  for  refusal  to  pay  fare  for  the  distance  already  ridden  though  he  has  a 
valid  ticket  from  the  place  of  ejection  or  offers  to  pay  fare  from  such  place.^® 
But,  of  course,  this  rule  does  not  apply  to  a  passenger  presenting  in  the  first  in- 


65.  Perry  v.  Pittsburgh  Union  Pass.  R. 
Co.,   153   Pa.  236,  25   Atl.   772. 

66.  Nonpayment  of  fare  of  child. — 
Maryland. — Philadelphia,  etc.,  R.  Co.  v. 
Hoeflich,   62    Md.    300,    50   Am.    Rep.    223. 

Minnesota. — Braun  v.  Northern  Pac.  R. 
Co.,  79  Minn.  404,  83  N.  'W.  675,  984,  49 
L.  R.  A.  319,  79  Am.  St.  Rep.  497.  (Parent 
in  charge  of  child). 

Ohio. — Lake  Shore,  etc.,  R.  Co.  v.  Orn- 
dorff,  45  N.  E.  447,  55  O.  St.  589,  38  L. 
R.  A.  140,  60  Am.  St.  Rep.  716. 

Tennessee. — 'Warfield  v.  Railroad,  104 
Tenn.  (20  Pickle)  74,  55  S.  W.  304,  78  Am. 
St.   Rep.  911. 

Texas.—  Ft.  Worth,  etc.,  R.  Co.  v.  Crib- 
ble, 102  S.  W.  157,  46  Tex.  Civ.  App.  78. 

67.  Wariield  v.  Railroad,  104  Tenn.  (20 
Pickle)  74,  55  S.  W.  304,  78  Am.  St.  Rep. 
911. 

68.  Beckwith  v.  Cheshire  R.  Co.,  143 
Mass.  68,  8  N.  E.  875.  See  Pittsburgh, 
etc.,  R.   Co.  V.  Dewin,  86  111.  296. 

Under  Mass.  Pub.  St.,  c.  112,  §  197,  en- 
acting that  a  person  who  fraudulently  at- 
tempts to  evade  the  payment  of  a  fare 
established  by  a  railroad  corporation  shall 
be  punished,  and  that  "no  person  shall  be 
removed  from  a  car  of  a  steajn  railroad 
corporation  except  as  provided  in" 
chapter  103,  §  18  (that  is,  by  a  railroad 
police  officer,  who  must  remove  him  to, 
and  confine  him  in,  the  baggage  car  or 
other  suitable  car,  and  place  him  in 
charge  of  an  officer  at  some  station),  '"nor 
from  a  train  except  at  a  regular  passen- 
ger station,"  a  child  of  the  age  at  which 
the  rules  of  a  railroad  corporation  require 
the  payment  of  a  fare,  and  traveling  in 
the  custody  of  his  parent,  upon  refusal 
to  pay  such  fkre,  may  be  removed  from 
the  train  ai  a  regular  passenger  station, 
without  being  arrested.  Beckwith  v.  Che- 
shire R.  Co.,  143  Mass.  68,  8  N.  E.  875. 

69.  Nonpayment  of  past  fare  though 
fare  paid  from  place  of  ejection. — Mann- 
ing V.  Louisville,  etc.,  R.  Co.,  95  Ala.  393, 
11  So.  8,  16  L.  R.  A   55,  36  Am.  St.  Rep. 


235;  Coyle  v.  Southern  R.  Co.,  112  Ga. 
121,  37  S.  E.  163;  Stone  v.  Chicago,  etc., 
R.  Co.,  47  Iowa  82,  29  Am.  Rep.  458.  See 
Chicago,,  etc.,  R.  Co.  v.  Adams,  60  111. 
App.  571. 

Illustrations. — Plaintiff  procured  a  ticket 
entitling  him  to  transportation  on  defend- 
ant's road  from  W.  to  B.,  but  upon  en- 
tering the  car  refused  to  surrender  his 
ticket  until  he  was  provided  with  a  seat, 
and  was  thereupon  ordered  to  leave  the 
train  when  it  should  arrive  at  F.  Having 
procured  a  seat  at  F.,  he  tendered  his 
fare  from  that  point  to  B.,  but  refused  to 
surrender  his  ticket.  The  conductor  re- 
fused to  accept  the  amount  offered,  and 
ejected  plaintiff  from  the  train.  Held, 
in  an  action  for  damages  brought  upon 
the  original  contract  for  transportation 
made  at  W.,  that  plaintiff  was  not  entitled 
to  carriage  from  F.  to  B.  without  sur- 
rendering his  ticket  or  tendering  his  fare 
from  'W.  The  case  might  be  otherwise 
if  plaintiff  alleged  a  new  contract  entered 
into  at  F.  Davis  v.  Kansas,  etc.,  R.  Co., 
53  Mo.  317,  14  Am.  Rep.  457. 

Where  a  passenger  boarded  a  train  at 
X.,  with  a  ticket  for  Z.,  which  had  ex- 
pired, and  on  refusing  to  pay  the  re- 
quired fare  was  ejected  by  the  conductor 
at  Y.,  he  could  not,  immediately  after  his 
ejection,  board  the  train  again  ai  Y.,  and 
obtain  passage  to  Z.  on  the  payment  of 
fare  from  Y.  to  Z.,  but  the  conductor  was 
authorized,  on  his  refusal  tc  pay  the  full 
fare  from  X.  to  Z.,  to  eject  him  a  second 
time.  Gulf,  etc.,  R.  Co.  v.  Rinev.  41  Te.x. 
Civ.  App.  .S98,  92  S.  W.  54. 

A  passenger  who  has  forfeited  a  ticket 
providing  for  a  continuous  passage,  but 
who  has  been  carried  almost  to  his  desti- 
nation before  the  mistake  is  discovered, 
may  be  ejected  for  refusal  to  pay  fare 
not  only  for  the  remaining  distance,  but 
for  that  which  has  already  been  traveled 
since  the  forfeiture  of  the  ticket.  Mann- 
ing V.  Louisville,  etc.,  R.  Co.,  95  Ala.  392, 
11  So.  8,  16  L.  R.  A.  55,  36  Am.  St.  Rep. 
335. 
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stance  a  ticket  entitling  him  to  transportation. ''■°  And  it  has  been  held  that  if 
one  thought  his  ticket  entitled  him  to  ride  to  his  destination,  and  refused  to 
pay  his  fare  for  that  reason,  he  might  recover  for  the  carrier's  fault  in  refusing 
to  accept  him  as  a  passenger  at  the  place  of  ejection  upon  presenting  a  valid 
ticket  unless  he  paid  past  fare  since,  the  carrier  having  terminated  his  journey 
at  that  point,  it  was  bound  to  accept  him  as  a  passenger  there ;  but  if  such  person 
knew,  or  ought  to  have  known,  that  his  ticket  was  worthless,  or  if  he  refused 
to  pay  fare  because  he  thought  he  would  not  be  put  of?  until  the  train  reached 
the  place  of  ejection,  he  could  not  recoverJi 

§§  2987-2988.  Requiring  Ticket  as  Condition  Precedent  to  Right 
of  Carriage — §  2987.  In  General. — A  rule  of  a  carrier  that  persons  con- 
templating taking  passage  upon  a  train  must  buy  a  ticket  is  a  reasonable  one,''^ 
and  may  be  enforced  by  ejecting  from  the  train  a  passenger  without  a  ticket,'^^ 
regardless  of  a  tender  by  him  of  the  fare  in  moneyJ*  But  such  rule  must  be 
enforced  in  a  reasonable  manner,  and  where  a  person  sought  to  comply  with 
the  rule  but  could  not  do  so  because  of  the  absence  of  the  carrier's  agent,  the 
conductor  could  not  eject  him  from  the  train  after  he  had  been  notified  of  the 
inability  to  procure  a  ticket^'  A  rule  of  a  railroad  company  requiring  passen- 
gers on  accommodation  trains  to  procure  tickets  does  not  justify  the  ejection  of 
a  passenger  who  was  ignorant  of  the  rule,  who  had  been  often  permitted  by  the 
train  hands  to  ride  on  the  payment  of  a  cash  fare  to  them,  and  who  could  not 
have  secured  a  ticket  in  time  to  board  the  train,  by  reason  of  the  ticket  agent's 
failure  to  seasonably  open  the  ofificeJ® 

§  2988.  Carriage  on  Freight  Trains. — A  railroad  company  may  require 
passengers  to  procure  tickets  before  riding  on  freight  trains,  and  may  expel 
from  the  cars  such  as  neglect  to  comply  with  the  regulations'^  But  to  entitle  a 
railroad  company  to  enforce  a  published  rule  requiring  passengers  to  obtain 
tickets  as  a  condition  precedent  to  the  right  to  ride  on  one  of  its  freight  trains, 
the  company  must  afford  passengers  reasonable  facilities  for  purchasing  tickets, 
and  for  that  purpose  must  keep  its  ticket  office  open  for  a  reasonable  time  before 
the  departure  of  the  train  J*     And  where  a  carrier  had  been  in  the  habit  of 

70.  Where  ticket  valid. — Plaintiff  pur-  74.  Ammons  v.  Southern  R.  Co.,  138 
chased  a  ticket  entitling  him  to  transpor-  N.  C.  555,  51  S.  E.  137,  18  R.  R.  R.  340, 
tation  from  B.  to  H.,  on  defendant's  rail-      41  Am.  &  Eng.  R.  Cas.,  N.  S.,  240. 

road,    without   any   limitation   as    to    time  75.     Harkless    v.    Chicago,    etc.,    R.    Co 

or  tram.     He  stopped  over  at  A.,  and  re-  151   Mo.  App.  463,  133  S.  W.   39. 

sumed  his  journey  by  the  next  traiiL    The  ^g.     Eddy  v.    Rowell    (Tex.    Civ.    Aop.), 

conductor   of   the    second   tram   told   him  gfi   S    W    875                                                ^vi< 

his    ticket    was    punched    to    H.,    and    he  „_'„'.'           ,    •  i.          ■          -,„■     ■ 

must  pay  the  fare  from  A.  to  H.,  or  be  \^-.   Carnage  on  freight  trains.— ///inou. 

put  off  the  train  at   M.,  the  next  station.  — 1"'"°',^   Cent.   R.   Co.   v.   Nelson,   59   111. 

Plaintiff  remonstrated,  but  on  arriving  at  ^lO;    ioledo,   etc.,   R.  Co.  v.   Patterson,  63 

M.  purchased  a  ticket  from  that  place  to  ^"-    5?*'        or-              t^    ^ 

H.,   which    the    conductor    refused   unless  ,  Indxana.—'&'i.  Louis,  etc.,  R.  Co.  v.  Myr- 

plaintifif  paid  the  fare  from  A.  to  M.;and,  "^'   ?1  I'^?-  ^^66. 

on   plaintiff   refusing  to   do   this,   he   was  MjMOMn.— Jones     v.    Wabash,    etc.,     R. 

put   off  the   train.     Held,   that   defendant  Co     17  Mo.  App.  158. 

was   liable   in    damages.     Ward    v.     New  Afeferaj/ea.— Burlington,    etc.,    R.    Co.    v. 

York,  etc.,  R.  Co.,  56  Hun  268,  9  N.  Y.  S.  Rose,  11  Neb.  117,  8  N.  W.  433. 

377,  30  N.  Y.  St.  Rep.  604.  Pennslyvania.—L^Sai.   Shore,   etc.,   R.   Co. 

71.  Whittemore    v.    Boston,    etc..    Rail-  v.   Greenwood,  79   Pa.  373. 

road,  76  N._  H.  388,  83  Atl.  135  Tennessee.— L^x\^     v.     East     Tennessee, 

72.  Requiring  ticket  as  condition  prec-       etc.,   R.   Co.,   73   Tenn.    (5   Lea)    124. 

edent   to   nght   of   carnage. — Harkless   v.  -o     t5«,.!««o1,i„    „«„«.-4...   :4.      *.        u..  • 

ri,.v„~„    „t^    -D    n„     iei    iv/r„     A         AC1  "=•    Keasonable    opportunity    to    obtain 

^32  S^W   2q"               '                    ^^          '  ticket.-^/a&a«a.- Evans     /     Memphis, 

73      Ammons    v.    Southern    R.    Co.,    138  ^t^"'  R"  ^o-,  56  Ala.  246,  28  Am.  Rep.  771. 

N.  C.  555,  51  S.  E.  3  37,  18  R.  R.  R.  340,  41  Indiana.— Si.  Louis,  etc.,  R.  Co.  v.  Myr- 

Am.   &  Eng.  R.   Cas.,   N.   S.  340;   Interna-  tie,  51  Ind.  566. 

tional,  etc.,   R.  Co.  v.  Goldstein,  2  Texas  Kansas. — Southern    Kansas    R.     Co.     v. 

App.  Civ.  Cas.,  §  374.  Hinsdale,  38  Kan.  507,  16  Pac.  937;  Brown 
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receiving  money  on  its  freight  trains  from  passengers,  a  passenger  is  entitled 
to  notice  of  a  regulation  changing  such  custom,  and  requiring  tickets  to  be  pur- 
chased, before  he  can  be  lawfully  ejected  for  noncompliance  J®  Where  a  regu- 
lation providing  that  passengers  would  not  be  carried  on  defendant's  freight 
trains  unless  they  first  provided  themselves  with  tickets  was  posted  conspicuously 
in  the  waiting  room  of  a  station  for  a  month  prior  to  and  at  the  time  when  de- 
fendant took  passage  on  such  a  train,  the  notice  was  sufficient  to  bind  plaintiff, 
though  he  had  no  actual  knowledge  thereof,  and  he  could  be  expelled  at  any 
suitable  place  for  failure  to  obtain  a  ticket,  though  he  offered  to  pay  his  fare.*" 
When  the  conductor  and  brakeman  of  a  freight  train  announce  to  the  passengers 
in  the  caboose  that  they  must  all  procure  tickets  before  taking  passage,  and 
ample  time  is  given  to  procure  tickets  before  the  train  leaves,  this  is  sufficient 
notice  of  the  rule  of  the  company  requiring  passengers  on  freight  trains  to 
procure  tickets,  and  a  person  failing  to  comply  may  be  ejected. ^^ 

Requiring  Certain  Kind  of  Ticket. — Where  due  notice  thereof  is  given, 
and  the  necessary  means  for  complying  therewith  is  provided,  a  railroad  com- 
pany has  the  right  to  adopt  a  regulation  prohibiting  the  conductors  of  its  freight 
trains  from  carrying  passengers  thereon  who  shall  not  have  previously  procured 
a  specified  kind  of  ticket;  and  if  a  passenger,  having  notice  of,  and  neglecting  to 
comply  with,  such  regulation,  is  ejected  from  such  train  by  the  conductor  thereof, 
by  the  use  of  no  more  force  than  is  necessary,  he  can  not  maintain  an  action 
therefor.82 

Requiring  Permit. — A  rule  that  no  conductor  in  charge  of  a  freight  train 
shall  allow  any  person  to  travel  as  a  passenger  on  his  train  without  a  permit 
from  a  particular  agent  is  within  the  power  of  a  railroad  company  to  prescribe, 
and  one  attempting  to  ride  on  a  freight  train  without  a  permit  may  be  ejected.*^ 
But  the  company  can  not  eject  a  passenger  on  such  train  who  has  no  permit, 
where  no  reasonable  opportunity  to  procure  the  permit  at  the  station  at  which 
he  took  the  train  was  offered,^*  or  where  he  requests  a  permit  when  he  purchases 

T.    Kansas,    etc.,    R.    Co..   38    Kan.   634,    16  sengers   without  tickets    can   not   ride   on 

Pac.  942.  such   trains.     Eddy  v.   Rider,   79   Tex.   53, 

Missouri. — Cross  v.  Kansas,  etc.,  R.  Co.,  15  S.  W.  113. 
56  Mo.  App.  664.  79.  Notice  of  regulation. — Lane  v.  East 
Where  a  railroad  companj^  advertised  Tennessee,  etc.,  R.  Co.,  73  Tenn.  (.5  Lea) 
to  carry  on  its  freight  trains  passengers  124.  See  Lake  Shore,  etc.,  R.  Co.  v. 
who  would  purchase  a  freight  train  ticket.  Greenwood,  79  Pa.  373. 
and  plaintiff  waited  at  the  ticket  office  80.  Burlington,  etc.,  R.  Co.  v.  Rose, 
until  the  train  was  about  to  start,  but  11  Neb.  177,  S  N.  W.  433.  See  Lake  Shore, 
saw  no  one,  although  he  made  no  effort  etc.,  R.  Co.  v.  Greenwood,  79  Pa.  373, 
to  obtain  a  ticket,  held,  that  he  could  not  wherein  it  was  held  that  putting  up  no- 
recover  from  the  company  upon  being  tices  of  the  regulation  at  the  station 
put  off  the  train,  as  they  were  not  bound  houses  was  not  sufficient, 
to  carry  passengers  save  upon  strict  com-  gl.  Southern  Kansas  R.  Co.  v.  Hins- 
phance  with  their  regulations.  Indiana-  (j^le,  38  Kan.  507,  16  Pac.  937. 
polls,  etc.,  R.  Co.  V.  Kennedy,  77  Ind.  507.  32.  Requiring  certain  kind  of  ticket- 
Texas  statute. — Under  Rev.  St.,  art.  Falkner  v.  Ohio,  etc.,  R.  Co.,  55  Ind.  369. 
4238,  declaring  the  intersection  -of  two  83.  Requiring  permit. — Thomas  v.  Chi- 
railroads  to  be  a  depot  where  the  com-  cago,  etc.,  R.  Co.,  72  Mich.  355,  40  N.  W. 
panics  must  receive  passengers,  and  ar-  463.  See  Louisville,  etc.,  R.  Co.  v.  Hine, 
tide  4226,  requiring  passengers  to  be  car-  131  Ala.  234,  25  So.  857. 
ried  to  and  from  such  junctions  on  pay-  A  passenger  ticket  expressed  to  be 
ment  of  the  legal  fares,  and  Sayles'  Civ.  "good  going  on  any  train"  does  not  give 
St.,  art.  4258b,  §  9,  requiring  ticket  of-  the  passenger  a  right  to  ride  on  a 
fices  to  be  open  half  an  hour  prior  to  the  through  freight  without  a  Dermit,  and, 
departure  of  trains,  and  authorizing  a  on  his  attempting  to  do  so,  the  conductor 
charge  of  only  three  cents  a  mile  by  the  may  lawfully  eject  him.  Thomas  v.  Chi- 
conductor  if  the  offices  are  not  so  open,  cago,  etc.,  R.  Co.,  72  Mich.  355,  40  N.  W. 
a  company  is  liable  for  the  ejection  of  a  463. 

passenger  from  a  freight  train,  who  gets  84.     Reasonable    opportunity    to    obtain 

on  at  a  junction  where  there  is  no  ticket  permit. — Reed  v.   Great   Northern   R.   Co., 

office,   notwithstanding   its   rule   that   pas-  76   Minn.  163,  78  N.  W.  974. 
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his  ticket,  and  is  told  by  the  agent  that  the  conductor  will  give  him  one,*^  or 
when  the  passenger  relies  on  the  promise  of  the  agent  to  procure  and  deliver 
such  permit  to  the  conductor. ®"5  It  is  held  that  a  passenger  who  knew  it  was 
essential,  under  the  rules  of  the  railroad,  that  he  must  get  the  permit  before  he 
got  on  the  train,  and  that  the  ticket  agent  had  no  authority  to  say  he  could  get 
it  of  the  conductor,  can  not,  because  of  such  representation  of  the  agent,  re- 
cover for  his  ejection  by  the  conductor.^''  But  it  is  also  held  that  where  the 
agent  promised  to  procure  a  permit  and  to  give  it  to  the  conductor,  but  neglected 
to  do  so,  the  rule  prohibiting  passengers  from  riding  without  permits,  and  plain- 
tiff's knowledge  of  the  rule,  were  no  defense.*®  Where  a  railroad  has  a  rule 
forbidding  the  issuance  of  permits  by  conductors,  and  a  passenger  is  ejected 
for  want  of  a  permit,  the  company  is  not  liable  because  its  conductor  has  vio- 
lated such  rule,  unless  it  has  been  so  frequently  violated  as  to  warrant  the  con- 
clusion that  it  is' not  enforced.®^  Where  a  person  in  good  faith  enters  a  freight 
train  as  a  passenger,  and  in  possession  of  a  ticket  good  on  the  train  when  ac- 
companied by  a  permit,  the  fact  that  he  is  informed  by  the  brakeman  prior  to 
demand  by  the  conductor  for  his  ticket  and  permit  that  the  rules  require  a  per- 
mit in  connection  with  the  ticket  does  not  make  it  the  duty  of  the  passenger  to 
leave  the  train  at  a  station  at  which  a  stop  was  made  after  receiving  the  in- 
formation, and  before  the  conductor's  demand. ^° 

Failure  of  Agent  to  Give  Ticket  in  Addition  to  Permit  |. — If  a  passenger 
paid  his  fare  to  the  agent  and  secured  a  permit  for  transportation  by  a  freight 
train,  and  believed  in  good  faith  that  it  was  the  evidence  of  his  right  to  trans- 
portation, and  was  ejected  from  the  train  because  of  the  agent's  mistake  in 
failing  to  give  him  a  ticket  in  addition  to  the  permit,  and  the  passenger  was 
not  at  fault  in  failing  to  discover  the  mistake  before  entering  the  car,  he  may 
recover  for  his  ejection.^i 

§§  2989-3005.  Defective   or  Invalid  Ticket— §  2989.  In   General.— 

A  passenger  who  has  no  valid  ticket,^^  or  transfer,^^  and  who  fails  to  pay  his 

85.  Houston,  etc.,  R.  Co.  v.  White  (Tex.  Texas.— Texas,  etc.,  R.  Co.  v.  McDon- 
Civ.   App.),   61   S.   W.   436;   Houston,   etc.,       aid,  2  Texas  App.  Civ.  Cas.,  §  ]63. 

R.  Co.  V.  Jackson   (Tex.  Civ.  App.),  61  S.  A    railroad    company    has    the    right    to 

W.  440.  eject   from   the   cars    a     passenger     who, 

86.  Louisville,  etc.,  R.  Co.  v.  Hine,  121  when  asked  for  his  fare,  tenders,  without 
Ala.   234,   25   So.   857.  explanation,    a    ticket    which    is    void    by 

87.  Houston,  etc.,  R.  Co.  v.  Stell,  28  reason  of  having  a  hole  punched  through 
Tex.  Civ.  App.  380,  3  R.  R.  R.  722,  26  it.  Terre  Haute,  etc.,  R.  Co.  v.  Vanatta, 
Am.  &  Eng.  R.  Cas.,  N.  S.,  722,  67  S.  W.  21   111.   188,  74  Am.'  Dec.  90. 

537  Where  the   holder   of   a   mileage   ticket, 

88.  Louisville,  etc.,  R.  Co.  v.  Hine,  121  after  having  been  warned  by  the  con- 
Ala.   234,   35   So.   857.  ductor  that  the  ticket  was  invalid  and  had 

89.  Houston,  etc.,  R.  Co.  v.  White  (Tex.  been  ordered  taken  up,  and  after  having 
Civ.  App.),  61  S.  W.  436;  Houston,  etc.,  neglected  opportunities  to  ascertain  the 
R.  Co.  V.  Jackson  (Tex.  Civ.  App.),  61  S.  validity  of  the  ticket,  presented  the  ticket 
W.  440.  again    for   payment   of   his   fare,   and   was 

90.  Houston,  etc.,  R.  Co.  v.  Berry  (Tex.  ejected  from  the  train  on  refusing  to  pay 
Civ.  App.),  84  S.  W.  258.  otherwise,    he   could   not   recover.     Moore 

91.  Failure  to  give  ticket  in  addition  to  v,  Ohio  River  R.  Co.,  41  W.  Va.  160,  33 
permit.^ — 'Olson   v.  'Northern    Pac.    R.    Co.  S.  E.  539. 

96  Pac.  150,  49  Wash.  636,  18  L.  R.  A.,  N.  A  passenger  offering  a  worthless  sheet 

S.,   309.  of  paper,   claiming   it  to  be   a  pass,   and 

92.  Defective  or  invalid  ticket.— United  who,  on  being  informed  that  it  was  not  a 
States. — Hall  v.  Memphis,  etc.,  R.  Co.,  9  pass,  refuses  to  pay  fare,  may  be  ejected. 
Eed.  585.  Chicago,    etc.,    R.     Co.      v.      Herring,      57 

Illinois. — Chicago,   etc.,   R.    Co.  v.   Herr-  111.   59. 

ing,  57  111.   59;  Terre   Haute,  etc.,   R.   Co.  93.    Street  car  transfer. — Where  a  street 

V.  Vanatta,  21   111.   188,  74  Am.  Dec.  96.  railway  company  voluntarily  permits  pas- 

New      York. — Berkelhamer      v.       Joline  sengers   to   transfer   from   one   car  to   an- 

(App.  Term),   113   N.   Y.   S.  921.^  other   on   obtaining  a  transfer   check,   the 

Ohio. — Pennsylvania   Co.  v.   Hine,  41  O.  person  who  fails   to   comply  with  the   re- 

St.   376;   Haskins   v.   Lake    Shore,   etc.,   R.  quirements   as   to   such  check  and  refuses 

Co.,  4  Wkly.  L.  Bull.  951,  7  O.  Dec.  679.  to    pay    fare    can    not    recover,    when    ex- 
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fare  may  be  ejected.  As  to  the  liability  of  a  carrier  for  ejecting  a  passenger 
whose  ticket  is  defective  through  the  fault  of  the  carrier's  servants,  see  else- 
where.^* Where  a  passenger  was  not  entitled  to  ride  on  a  ticket  presented  for 
his  fare,  the  fact  that  the  conductor  wrongfully  took  up  the  ticket  did  not  jus- 
tify the  passenger  in  refusing  to  pay  fare  except  on  condition  that  the  ticket 
be  returned.^^ 

Where  Ticket  Not  Paid  For. — For  a  passenger  to  give  a  counterfeit  bill  for 
his  ticket,  though  he  does  so  unknowingly  and  innocently,  is  no  payment,  creates 
no  obligation  on  the  company  to  carry  him,  and  entitles  the  conductor,  if  the 
passenger  will  not  rectify  the  error,  to  put  him  off  as  a  passenger  refusing  to 
pay  fare.^^ 

Authority  of  Agent. — Where  a  ticket  is  issued  by  one  who  at  most  occupies 
to  the  carrier  the  relation  of  special  agent,  the  passenger  purchases  the  ticket  at 
his  own  peril  and  can  not  recover  for  being  ejected  where  he  presented  an  im- 
proper ticket  issued  by  such  agent  and  refused  to  pay  fare.^'^  It  is  held  that 
where  a  railroad  company  has  authority  or  apparent  authority  to  issue  tickets 
over  a  connecting  line,  one  purchasing  from  its  agent  a  ticket  over  such  connect- 
ing line  is  entitled  to  ride  thereon  in  the  absence  of  knowledge  on  his  part  that 
such  agent  was  without  authority  to  sell  the  ticket.^^  Although  a  Pennsylvania 
statute  makes  it  illegal  for  one  other  than  the  authorized  agent  of  a  railroad 


pelted  from  the  car,  where  his  failure  to 
have  a  valid  transfer  che-ck  w-is  not  due 
to  the  fault  of  some  employee  of  the  com- 
pany. Hornesby  v.  Georgia  R.,  etc.,  Co., 
4S  S.  E.  339,  120  Ga.  913. 

Where  a  street  railway  under  a  con- 
tract with  a  city  requirmg  it  to  carry  pas- 
sengers over  two  sections  of  its  line  for 
one  fare  has  passed  a  rule  requiring  the 
passenger  to  show  an  undetached  coupon 
ticket  as  a  voucher  of  his  right  to  con- 
tinue beyond  a  given  point,  the  passen- 
ger who  does  not  comply  with  such  rule 
can  not  recover  for  his  election.  De  Lu- 
cas V.  New  Orleans,  etc.,  R.  Co.,  38  L,a. 
Ann.  930. 

Rule  requiring  hour  to  be  punched. — 
Defendant  interurban  street  car  com- 
pany contracted  with  a  local  company,  for 
mutual  transfer  privileges  within  the  city 
limits,  subject  to  the  regulations  con- 
tained in  the  transfers.  Defendant's  rules 
forbade  the  acceptance  of  a  transfer  un- 
less the  hour  was  properly  punched 
thereon,  and  a  transfer  slip  received  by  a 
passenger  from  the  local  company  stated 
thereon  that  it  was  void  fifteen  minutes 
after  the  hour  punched  on  it,  and  that  the 
passenger  should  see  that  the  line  and 
the  time  were  correctly  punched;  but  no 
time  was  punched  on  a  transfer  by  the 
conductor  of  the  local  line,  though  it  had 
been  in  fact  received  within  fifteen 
minutes  from  the  time  it  was  presented 
to  defendant.  Held  that,  the  rule  requir- 
ing the  hour  to  be  punched  on  the  trans- 
fer being  a  reasonable  one,  the  passenger 
could  not  recover  damages  from  defend- 
ant company  as  for  assault  for  being 
ejected.  Weber  v.  Rochester,  etc.,  R.  Co., 
139    N.  Y.    S.   304,   145   App.   Div.   84. 

94.  Ticket  defective  through  fault  of 
carrier. — See  post,  "Effect  of  Mistake  of 
Employee    Issuing   Ticket,"    §   3002;    "Ef- 


fect   of    Mistake    of    First    Conductor,"    § 
3003. 

95.  Rahilly  v.  St.  Paul,  etc.,  R.  Co.,  66 
Minn.  153,  68  N.  W.  853. 

96.  Where  ticket  not  paid  for. — Mem- 
phis, etc.,  R.  Co.  V.  Chastine,  54  Miss.  503. 

97.  Ticket  bought  of  unauthorized 
agent. — A.  purchased  a  ticket  over  the  H. 
Railroad  from  the  general  ticket  agent  of 
another  company,  who,  by  the  custom  ex- 
isting among  railroads,  had  the  right  to 
sell  tickets  of  a  prescribed  form,  but  not 
tickets  such  as  he  sold  to  A.,  who  on  pre- 
senting his  ticket,  and  refusing  to  pay 
fare,  was  ejected  from  the  cars.  Held, 
that  the  railroad  company  was  not  liable 
for  damages.  Houston,  etc.,  R.  Co.  v. 
Ford,  53  Tex.   304. 

98.  Absence  of  knowledge  of  lack  of  au- 
thority.— The  T.  Ry.  Co.,  whose  line  ran 
from  F.  to  E.,  was  authorized  by  defend- 
ant company,  whose  line  ran  from  E.  to 
M.,  to  sell  tickets  from  F.,  through  E., 
to  M.,  at  a  less  rate  than  defendant's  regu- 
lar fare  from  E.  to  M.  Plaintifif,  a  citizen 
of  E.,  applied  to  the  agent  of  the  T.  Ry. 
Co.  at  E-  for  tickets  from  F.,  through  E., 
to  M.,  and  asked  him  if  he  could  not  tele- 
graph to  F.  for  them.  Soon  after  he 
bought  two  tickets  from  the  agent,  who 
had  not  telegraphed  for  them,  but  had 
made  them  up  in  his  office  in  E.  They 
indicated  a  journey  from  F.  to  M.,  and 
were  stamped  "Exchanged,"  indicating 
that  they  were  given  at  E.  in  exchange 
for  others  that  weie  surrendered  bj'  the 
holder  at  E.  Held,  that  it  could  not  be 
legally  presumed  from  the  stamp  that  the 
purchaser  knew  that  the  agent  was  with- 
out authority  to  sell  the  tickets,  or  that 
he  was  perpetrating  a  fraud  on  defendant 
by  issuing  the  same,  so  as  to  justify  the 
purchaser's  expulsion  from  the  train. 
Mexican  Cent.  R.  Co.  v.  Goodman  (Tex. 
Civ.  App.),  55  S.  W.  372. 
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company  to  sell  tickets,  one  who  buys  a  ticket  of  an  unauthorised  agent  in  New- 
York,  where  such  a  sale  is  lawful,  is  entitled  to  be  brought  into  Pennsylvania 
over  the  road  of  the  company  issuing  the  ticket,  and  is  entitled  to  damages  for 
ejection  from  the  cars.^^ 

Mutilated  Ticket. — A  valid  ticket,  though  mutilated,  must  be  received  by  the 
conductor  unless  its  condition  is  due  to  fault  of  the  passenger,  and  the  conductor 
is  reasonably  satisfied  that  it  is  invalid. ^  But  where  the  holder  of  a  condemnation 
ticket,  so  mutilated  that  all  the  fares  were  canceled  before  they  had  been  used, 
without  applying  to  the  officials  of  the  railroad  company  for  relief  attempted  to 
take  passage  on  the  ticket,  and  .when  it  was  rejected  by  the  subordinate  whose 
duty  it  was  to  cancel  tickets  he  protested,  and  obstructed  the  passageways,  where- 
upon he  was  removed  by  a  policeman,  the  company  was  not  liable  in  damages 
as  for  an  assault.- 

Where  Passenger  Stops  Over. — As  an  ordinary  railway  ticket  only  entitles 
the  holder  to  a  continuous  passage,  he  is  not  entitled  to  stop  over  without  the 
consent  of  the  company  and  where  he  does  so  he  may  be  ejected  from  the  next 
train  for  nonpayment  of  fare.^  It  is  held  that  where  a  train  agent  informs  a 
passenger  that  he  may  leave  the  train  at  a  station,  and  continue  his  journey 
upon  the  same  ticket,  the  company  is  bound,  and  can  not  deny  the  authority  of 


99.  Sleeper  v.  Pennsylvania  R.  Co.,  100 
Pa.  359,  45  Am.  Rep.  380. 

1.  Valid  though  mutilated  ticket. — 
Houston,  etc.,  R.  Co.  v.  Crone  (Tex.  Civ. 
App.),    37   S.   W.   1074. 

2.  Henly  v.  Delaware,  etc.,  R.  Co.,  59 
N.  Y.  S.  857,  28  Misc.  Rep.  499,  affirming 
57  N.  Y.  S.  396,  37  Misc.  Rep.  811. 

3.  Where  passenger  stops  over. — Stone 
V.  Chicago,  etc.,  R.  Co.,  47  Iowa  83,  39 
Am.  Rep.  458,  holding  that  evidence  that 
the  passenger  had  sometimes  been  per- 
mitted to  stop  over  at  intervening  sta- 
tions, and  ride  upon  the  same  ticket  with- 
out stop-over  checks,  as  he  wished  to  do 
when  ejected,  and  that  sometimes  he  had 
not,  is  inadmissible.  See,  generally,  ante 
"Stipulation  as  to  Continuous  Passage, 
§  3319. 

Travelers  having  a  special  contract  of 
passage  which  did  not  allow  them  to  stop 
over  can  not,  having  stopped  over,  com- 
plain that  they  were  ejected  from  another 
train  on  which  they  took  passat;e  and  re- 
fused to  pay  full  fare,  for  Rev.  Codes,  § 
5350,  provides  for  the  ejection  of  persons 
declining  to  pay  their  fare.  Sanden  v. 
Northern  Pac.  R.  Co.,  115  Pac.  408,  43 
Mont.  209,  34  L.  R.  A.,  N.  S.,  711. 

Failure  to  comply  with  cairier's  rules. 
— A  passenger  bought,  without  objection, 
a  ticket  which,  on  its  face,  entitled  him 
to  one  trip  from  New  York  to  Rochester 
within  five  days  from  date.  Rules  of  the 
company  allowed  him  to  stop  over,  on 
complying  with  certain  conditions  of  sur- 
rendering the  ticket  and  obtaining  a  con- 
ductor's check;  but  these  rules  he  did  not 
know,  and  he  stopped  over  witliout  com- 
plying with  them.  On  resuming  his 
journey,  the  conductor  required  him  to 
pay  fare,  and,  on  his  refusal,  put  him  ofif 
for  nonpayment.  Held,  that  he  co'ald  not 
recover  damages.  Dunphy  v.  Erie  R.  Co., 
42  N.  Y.  Super.  Ct.  138. 

Stop-over  not  indorsed  on  ticket. — The 


regulations  of  a  railroad  company  re- 
quired conductors  on  each  division,  when 
starting  with  a  train,  to  examine  tickets, 
tear  off  the  corner  thereof  indicating  the 
division,  indorse  stop-overs,  and  co'lect 
fare  from  passengers  from  whose  tickets 
the  division  marks  had  been  torn  and 
which  were  not  indorsed  with  stop-overs. 
In  an  action  by  a  passenger  who,  after  a 
stop-over,  which  was  not  indorsed  on  his 
ticket,  was  ejected  for  refusing  to  pay 
fare,  held,  that  the  regulation  was  not  un- 
reasonable and  void.  Beebe  v.  Ayres  (N. 
Y."),  28  Barb.  375. 

The  regulations  of  a  railroad  company 
required  that  a  passenger's  ticket  should 
be  indorsed  by  the  conductor  if  he  de- 
sired to  stop  over  at  a  way  station  and 
resume  his  journey  on  another  train.  A 
passenger  on  a  through  train,  desiring  to 
stop  over  at  L.,  an  intermediate  station, 
applied  to  tlie  conductor  of  the  train  on 
which  he  was  travehng  to  have  Ills  ticket 
so  indorsed,  and  was  told  by  him  that  it 
was  not  necessary.  The  passenger  stopped 
over  at  L.,  and  resumed  his  journey  on 
another  train,  and,  without  applying  to 
the  conductor  of  that  train  to  have  his 
ticket  indorsed,  again  stopped  over  at  A. 
On  attempting  to  resume  his  journey  from 
A.  oh  another  train,  the  conductor  re- 
fused to  recognize  his  ticket,  because  it 
was  not  indorsed  in  accordance  with  the 
company's  regulations,  and  ejected  him 
for  nonpayment  of  his  fare.  Held,  that 
the  privilege  granted  liim  by  the  con- 
ductor of  the  train  on  which  he  first  em- 
barked, of  stopping  over  at  a  way  station 
witliout  having  his  ticket  indorsed  as  re- 
quired by  the  company's  regulations,  was 
exhausted  by  his  stopping  over  at  L.,  and 
that,  when  he  again  embarked,  he  be- 
came subject  to  all  the  company's  regu- 
lations, and  that  he  could  not  again  stop 
over  at  a  way  station  without  having  his 
ticket  indorsed.  Denny  v.  New  York, 
etc.,  R.  Co.   (N.  Y.),  5  Daly  50. 
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the  agent.*  But  a  conductor  has  no  such  authority  where  the  function  to  modify 
the  terms  of  a  ticket  is  vested  exclusively  in  the  train  agent.'  In  an  action  by  a 
passenger  for  attempted  ejection  of  him  from  a  train,  the  defense  that  the 
ticket  presented  by  the  passenger  wras  invalid,  because  good  for  only  one  con- 
tinuous passage,  is  not  inconsistent  with  the  claim  by  defendant's  conductor  at 
the  time  of  the  attempted  ejection  that  the  ticket  was  "out  of  date."  ^ 

Contributory  Negligence  of  Passenger. — The  fact  that  one  conductor  al- 
lowed a  passenger,  who  was  subsequently  ejected  by  another  conductor,  to  ride 
on  a  defective  ticket,  does  not  affect  the  proper  standard  of  due  care  on  the  part 
of  the  passenger  in  trying  to  cure  the  defect.'^  A  passenger  buying  a  round-trip 
ticket,  who  did  not  observe  the  mistake  of  the  conductor,  who  retained  the  return 
part  of  the  ticket,  was  not  guilty  of  contributory  negligence  because  of  his  fail- 
ure to  observe  the  mistake  and  could  sue  for  being  ejected  from  the  train  on 
the  return  trip  on  the  refusal  of  the  conductor  to  accept  his  ticket.* 

Estoppel  of  Carrier  to  Deny  Validity  of  Pass  after  Journey  Com- 
menced.— A  railroad  company,  giving  a  free  pass  to  a  laborer  agreeing  to  work 
for  it  at  the  end  of  his  journey,  is  estopped  to  deny  the  validity  of  the  pass 
after  the  laborer  has  entered  the  train  to  go  on  the  journey,  without  any 
knowledge  that  the  pass  has  been  revoked;  and  hence,  when  he  presents  such 
a  pass  under  such  circumstances,  the  company  has  no  right  to  expel  him.^ 

Failure  to  Comply  with  Berth  Regulations. — Where  a  ticket  does  not 
entitle  one  to  ride  on  a  certain  train  unless  he  has  a  berth,  he  may  be  ejected 
from  such  train  where  he  has  failed  to  secure  a  berth. i** 


4.  Tarbell  v.  Northern  Cent.  R.  Co.  (X. 
Y.),  24  Hun  51. 

5.  Plaintiff  rode  in  the  cars,  having  a 
ticket  that  did  not  give  him  the  right  to 
a  discontinuous  passage.  He  stopped  at 
an  intermediate  point,  and  entered  an- 
other train,  and  claimed  the  right  to  con- 
tinue his  journey  on  such  ticket,  under 
permission  given  by  a  conductor  of  the 
first  train.  Refusing  to  pay  his  fare,  he 
was  put  off,  it  appearing  that  only  train 
agents  had  the  power  to  modify  the  force 
of  such  tickets.  Held,  that  such  expul- 
sion was  justifiable,  although,  at  the  trial, 
the  plaintiff  testified  that  it  Vifas,  in  point 
of  fact,  a  train  agent,  and  not  a  con- 
ductor, that  had  given  him  the  privilege 
claimed.  Petrie  v.  Pennsylvania  R.  Co., 
42  N.  J.  L.  449. 

6.  Louisville,  etc.,  R.  Co.  v.  Klyman,  67 
S.  W.  472,  108  Tenn.  304,  56  L.  Iv.  A.  769, 
91  Am.  St.  Rep.  755. 

7.  Contributory  negligence  of  passen- 
ger.— Poulin  V.  Canadian  Pac.  R.  Co.,  52 
Fed.  197,  3  C.  C.  A.  23,  17  L.  R.  A.  800. 

At  the  city  ticket  office  of  a  railroad ' 
company  a  passenger  paid  the  price  of  a 
ticket  from  Detroit  to  Quebec  and  re- 
turn, but,  by  mistake  of  the  agent,  was 
given  a  ticket,  both  parts  of  which  were 
stamped  for  passage  from  Detroit  to  Que- 
bec. He  discovered  the  mistake  when 
about  to  take  the  train,  and  thereupon 
consulted  a  person  temporarily  in  charge 
of  the  station  office  during  the  absence  of 
the  agent.  This  person  said  he  had  no 
authority  to  correct  the  mistake,  but 
thought  the  matter  would  be  all  right.  The 
passenger  went  to  Quebec,  and  spent  sev- 
eral weeks,  but  on  the  way  home  was 
ejected    from    the    train.      Held,    that    he 


was  bound  to  know  that  the  conductor 
had  a  right  to  refuse  the  ticket,  and  there- 
fore, in  boarding  the  train,  was  fruilty  of 
negligence  barring  a  recovery  in  tort, 
and  rendering  his  damages  merely  nomi- 
nal if  his  action  is  on  contract.  Brown, 
J.,  dissenting  on  the  ground  that,  under 
all  the  circumstances  of  the  case,  the 
question  of  contributory  negligence  was 
one  for  the  jury.  Poulin  v.  Canadian  Pac. 
R.  Co.,  52  Fed.  197,  3  C.  C.  A.  23,  17  L.  R. 
A.    800,    distinguishing    Eddy   v.    Wallace, 

49  Fed.  801,  1  C.  C.  A.  435;  Evans 
V.  Lake  Shore,  etc.,  R.  Co.,  88  Mich.  412, 

50  N.  W.  386,  14  L.  R.  A.  223. 

8.  Louisville,  etc.,  R.  Co.  v.  Pish  (Ky.), 
127  vS.  W.  519. 

9.  Estoppel  of  carrier  to  deny  validity 
of  pass  after  journey  commenced. — St. 
Louis,  etc.,  R.  Co.  v.  Tucker,  3  Texas  App. 
Civ.   Cas.,   §   322. 

10.  Failiure  to  comply  with  berth  regu- 
lations.— Defendant  operated  a  special 
train  known  as  "The  Owl,"  which  ran  on 
a  special  schedule,  with  a  limited  number 
of  sleepers,  with  no  accommodations  for 
passengers  except  those  having  berths. 
Plaintiff  applied  for  a  ticket  on  this  train, 
and  was  informed  that  such  ticket  would 
not  be  good  unless  he  had  a  berth.  Plain- 
tiff bought  a  ticket  which  recited  that  it 
was  good  only  on  train  "Xo.  —  The  Owl," 
but  contained  no  reference  to  the  berth 
requirements.  He  applied  for  a  berth, 
and  was  informed  that  they  had  all  been 
sold,  and  on  his  attempting  to  board  the 
train  he  was  also  informed  that  his  ticket 
was  not  good  on  that  train  unless  he  had 
a  berth.  He  boarded  the  train  without 
a  berth,  and  the  conductor  refused  to  per- 
mit him  to  ride,  informing  him  that  he 
would   have   to   get   off  at   P.,   and   could 
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Effect  of  Provision  in  Ticket  Not  Binding  on  Purchaser. — One  who 

purchases  a  ticket  good  for  passage  on  freight  trains,  which  provides  that  the 
purchaser  agrees  that  the  company  shall  not  be  liable  for  damage  to  his  person 
or  baggage,  is  not,  by  reason  of  the  fact  that  his  agreement  is  not  binding  on 
him,  precluded  from  recovering  from  the  railroad  company  for  his  wrongful 
exclusion  from  a  freight  train,  on  the  theory  that  such  privilege  can  be  revoked 
at  any  time  on  notice. ^^ 

§§  2990-2994.  Failure  to  Comply  with  Conditions  of  Ticket— 
§  2990.  In  General. — A  carrier  may  lawfully  eject  a  passenger  who  has, 
through  his  own  fault,  failed  to  comply  with  the  conditions  of  his  ticket  and 
who  refuses  to  pay  his  fare.^^  And,  in  an  action  for  ejection  for  failure  to 
comply  with  the  conditions  of  his  ticket,  a  passenger  can  not  claim  that  the 
provisions  of  the  ticket  releasing  the  carrier  from  liability  for  negligence  are 
illegal,  as  that  question  can  only  be  raised  in  an  acton  to  recover  damages  for 
negligence.i^ 

Provision  as  to  Signing  Ticket. — Where  a  railroad  ticket  provided  that  it 
should  be  signed  by  the  purchaser,  who  should  also,  when  requested,  sign 
his  name  for  identification,  and  that  the  agent  selling  it  had  no  authority  to  alter 
or  waive  any  of  its  terms,  one  who  purchased  such  ticket  at  a  reduced  rate 
in  consideration  of  a  compliance  with  its  terms,  of  which  he  was  made  ac- 
quainted, is  thereby  bound,  notwithstanding  an  alleged  waiver  by  said  agent 
of  his  signing;  and,  when  ejected  from  a  train  because  of  his  refusal  to  sign 
the  ticket  or  pay  full  fare,  he  can  not  recover,  except -for  the  use  of  excessive 
force  in  ejecting  him.i-*  But  a  carrier  is  bound  to  accept  a  ticket  providing 
that  it  must  be  signed  by  the  person  using  it,  though  tendered  by  a  wife  whose 
husband  signed  it  in  his  own  name,  where  the  company's  agent  told  the  hus- 
band that  he  could  sign  it.i^  And  it  is  held  that  where  the  provision  as  to 
signing  has  been  waived,  the  passenger  can  not  be  ejected. ^'^ 

there  take  the  next  regular  train,  which  days,"  as  the  advertisements  did  not  con- 
would  not  arrive  at  his  destination  until  trol  the  contract  provisions  of  the  ticket, 
several  hours  later  than  "The  Owl."  This  Howard  v.  Chicago,  etc.,  R.  Co.,  61  Miss, 
plaintiff    refused    to    do.     Held,    that    the  194. 

ticket  did  not  entitle  plaintiff  to  ride  on  x3.    Baltimore,  etc.,  R.  Co.  v.  Kent,  1  O. 

"The  Owl"  except  on  his  compliance  with  Q    Q    gj^    j^  q    q    -q.  49. 

the  berth  regulations,  and  he   was  there-  ',.  '    d'    „•„;„-    „„4.„  \,:„_: j.i»i    ^ 

fore  not  entitled  to  recover  for  his  ejec-  ^^f.   Provision   as  to    signing     ticket.-- 

tion.    Ames  v.  Southern  Pac.  Co.,  75  Pac.  gV/  ^9  Tex"'  Civ    Aoo   fss'         ' 

310,   141    Cal.   728,   99   Am.    St.   Rep.   98.  ^°^'   ^^    -^  ^^-   '-'^-   ^PP"   2^^- 

11.  Effect  of  provision  in  ticket  not  15-  Mexican  Cent.  R.  Co.  v.  Goodman 
binding    on    purchaser.— Central,    etc.,    R.  (Tex.   Civ.  App.),  43  S.  W.  580. 

Co.  V.  Almand,  43  S.  E.  67,  116  Ga.  780.  16.    Waiver  of  provision  as  to  signing. 

12.  Failure  to  comply  witli  conditions.  — Plaintiff  purchased  a  first-class,  round 
— Gulf,  etc.,  R.  Co.  V.  Kuenhle,  4  Texas.  trip,  nontransferable  ticket,  which  con- 
App.  Civ.  Cas.,  §  249,  16  S.'  W.  177;  Reed  tained  on  its  face  a  requirement  that  he 
V.  Texas,  etc.,  R.  Co.  (Tex.  Civ.  App.),  must  sign  it  in  ink,  and  a  proviso  that  if 
50  S.  W.  432;  Ketcheson  v.  Southern  Pac.  presented  for  passage  by  other  than  the 
Co.,  19  Tex.  Civ.  App.  288,  46  S.  W.  907,  original  purchaser,  the  same  was  void; 
affirmed  in  93  Tex.  712,  no  op.  Baltimore,  also  a  line  for  his  signature  with  a  line 
etc.,  R.  Co.  V.  Kent,  1  O.  C.  C.  81,  1  O.  C.  for  the  signature  of  the  agent  as  witness. 
D.    49.  Without   being   signed,    said     ticket      was 

A  passenger  who   purchased  an   excur-  honored  for  plaintiff's  going  passage.  On 

sion    ticket,    which    provided   that    it   was  his  return  he  was  ejected  from  the  train 

exchangeable   at   destination   for   a   return  because  said  ticket  was  not  signed.   There 

ticket,  "good  for  the  day  and  date  desig-  was  no  evidence  showing  plaintiii  had  re- 

nated  on  the  face  of  such  exchange  ticket,"  fused   to    sign    the    same.     Held,    even    if 

can  not  recover  for  ejection  from  a  train  essential   to   the  validity    of     the     ticket, 

on   which    he   attempted   to    return    on    a  plaintiff's    signature    was    waived    by    the 

ticket    not    dated    on    the    day    of    return,  company,  and  his  ejection  was  wrongful, 

notwithstanding    that     advertisements     of  Chicago,    etc.,    R.    Co.    v.    Newburn,    110 

the  excursion  stated  "tickets  good  to  re-  Pac.   1065,  27  Okla.  9,  30  L.  R.  A.,  N.  S., 

turn  any  day  on  any  regular  train  for  five  433. 
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Entering  Car  at  Wrong  Point. — A  street  car  company  can  not  be  held  li- 
able for  ejecting  from  a  car,  without  unnecessary  force  or  violence,  a  passenger 
who  has  entered  the  car  at  a  different  point  than  that  named  on  his  transfer 
ticket,  and  who  has  refused  to  pay  the  usual  fare.^^ 

Condition  That  Journey  Begin  at  Designated  Place. — The  condition  of 
a  ticket  for  a  certain  train  that  the  journey  should  begin  at  the  place  desig- 
nated thereon  should  have  a  reasonable  application,  and  where  the  passenger 
fails  to  comply  therewith  through  the  fault  of  the  company's  servants,  it  is  liable 
for  ejecting  him  on  his  refusal  to  pay  fare.^^ 

§  2991.  Conditions  against  Transfer. — One  attempting  to  ride  upon  a 
ticket  containing  a  provision  restricting  its  use  to  the  original  purchaser  may 
be  ejected  where  such  provision  has  been  violated  and  he  refuses  to  pay  fare.^^ 
lh:s  rule  applies  where  the  original  purchaser  is  traveling  on  such  a  ticket  after 
he  has  permitted  another  to  use  it.^o  A  carrier,  sued  for  ejection  of  a  passenger, 
was  not  precluded  from  relying  on  a  forfeiture  of  his  ticket  for  misuse,  because 
the  conductor  at  the  time  of  the  ejection  erroneously  refused  to  accept  the  ticket 
because  it  had  expired. ^i  It  is  held  that  where  one  bought  for  his  wife  a  non- 
transferable ticket,  which,  with  his  knowledge,  was  made  out  to  "Mr."  instead 
of  "ilrs.,''  the  conductor  had  a  right  to  refuse  to  receive  it  for  the  wife's 
fare,  though  both  asserted  it  was  bought  for  her,  and  she  offered  to  sign  it 
according  to  its  conditions. ^^  But  it  is  held  that  if  the  conductor  knows  that  a 
woman  passenger  is  the  owner  of  a  nontransferable  ticket  made  out  to  "Mr.," 
he  is  not  entitled  to  eject  her  because  of  the  clerical  error  in  the  title.^*  The 
fact  that  a  son  over  21  years  of  age  has  sold  a  nontransferable  ticket  while  us- 
ing it  on  a  trip  does  not  justify  ordering  his  father,  who  is  accompanying  him, 
to  leave  the  train,  or  ejecting  the  father. ^^ 

§  2992.  Conditions  as  to  Detachment  of  Coupons. — A  passenger  travel- 
ing on  a  commutation  ticket  which  provides  that  coupons  shall  be  void  if  de- 
tached by  any  other  person  than  the  conductor  \-iolates  the  contract  by  detach- 
ing the  coupons  himself,  and  if  he  insist  upon  making  payment  of  his  fare  with 
coupons  which  he  has  himself  detached,  he  may  be  ejected. -=     But  is  is  held 

17.  Entering  car  at  wrong  point. —  plaintiff  was  entitled  to  recover  for  the 
Percy  v.  Metropolitan  St.  R.  Co.,  58  Mo.  ejection.  Elliott  v.  New  York,  etc.,  R. 
App.  75;  Shortsleeves  v.  Capital  Tract.  Co.,  53  Hun  78,  G  N.  Y.  S.  363,  24  N.  Y. 
Co.,  28  App.  D.  C.  365,  8  L.  R.  A.,  N.  S.,  St.   Rep.   835. 

287.  19.     Condition   against   transfer. — Davis 

18.  Condition  that  journey  begin  at  v.  South  Carolina,  etc.,  R.  Co.,  107  Ga. 
designated  place. — Plaintiff  and  his  father  420,  33  S.  E.  437;  Post  v.  Chicago,  etc.,  R. 
held  two  tickets,  purchased  at  a  reduced  Co.,  14  Neb.  110,  15  N.  W.  225,  45  .A.m. 
price,   good   for   a  continuous   passage   on  Rep.   100. 

train  fifty-nine  from  W.  to  R.     Plaintiff's  20.    Original  purchaser. — Freidenrich  :'. 

father  presented  the  tickets  to  the  door-  Baltimore,   etc.,   R.   Co.,   53   Md.  201;   Bal- 

keeper  at  W..  and  asked  what  train  they  timore,  etc.,  R.  Co.  v.  Evans,  169  Ind.  410, 

called   for.     The   doorkeeper,   pointing   lo  82  N.  E.  773,  14  E.  R.  A.,  N.  S.,  368. 

a  train,  said,  "That  is  the  train,"  and  or-  21.     Baltimore,    etc.,    R.    Co.    v.    Evans, 

dered   him   to  pass   on.     The   father   then  169   Ind.   410,   82   X.   E.   773,   14  L.   R.   A., 

went  back  for  his   overcoat  and  plaintiff.  N.   S.,  368. 

and  when  he  returned  he.  again  presented  22.    Chicago,  etc.,  R.  Co.  v.  Bannerman, 

the  tickets.  He  was  directed  to  the  same  15   111.   App.   100. 

train    as    before,    which    plaintiff    and    his  23.     Parish   v.    Ulster,    etc.,    R.    Co.,   193 

father  then  entered.     After  the  train  had  N.  Y.  353,   85   N.   E.  153,  reversing  98  N. 

started  the  conductor  looked  at  the  tickets;  Y.  S.  1109,  113  App.  Div.  894. 

told    plaintiff    and    his    father    that    they  24.     Louisville,    etc.,    R.    Co.   v.    Ma3'bin, 

were    not    on    train    fifty-nine;    that    they  66   ]\Iiss.   83,    5    So.   401. 

would  have  to  get  off  at  H.,  the  next  sta-  25.    Condition     as     to     detachment     of 

tion,  and  wait  for  train  fifty-nine.     When  coupons. — Louisville,   etc.,   R.   Co.  v.   Har- 

train    fifty-nine   reached    H.,    plaintiff   and  ris,   77   Tenn.    (9   Lea)    180,   42   Am.   Rep. 

his   father,   who  were  asleep  in   the  wait-  668;    Norfolk,    etc.,    R.    Co.   v.   Wysor,.  82 

ing  room,  were   awakened  by  the   station  Va.    250. 

agent,    and   entered   the   train,     but      they  Plaintiff's     wife     purchased     a      coupon 

were  ejected  by  the  conductor.     Held,  that  book    from    defendant,    good    for    twenty 


2443 


EJECTION    OP    PASSENGERS. 


5§  2992-2993 


that  after  having  waived  a  provision  in  a  commutation  ticket  requiring  the  cou- 
pons to  be  detached  by  the  conductor,  a  carrier  can  not,  without  notifying 
the  passenger  of  a  revocation  of  such  waiver,  eject  him  for  failure  to  present 
the  whole  ticket.^^  And  it  has  been  held  that  a  carrier  is  liable  for  ejecting  a 
passenger  insisting  on  using  on  return  passage  a  round  trip  ticket  containing  the 
words  "not  good  for  passage"  on  the  going  part,  and  the  words  "if  detached"  on 
the  returning  part,  where  both  parts  which  have  become  accidentally  separated  are 
presented  to  the  conductor  at  the  same  time.^'' 

§  2993.  Conditions  as  to  Identification,   Signature  and  Stamping. — 

Where  a  round  trip  ticket,  conditioned  that  it  shall  not  be  good  for  the  return 
trip  unless  the  holder  identifies  himself  as  the  original  purchaser  before  a  cer- 
tain designated  agent  by  whom  it  must  be  signed  and  stamped,  is  presented  for 
passage  showing  a  noncompliance  with  such  condition,  the  conductor  may,  in  de- 
fault of  fare,  eject  the  passenger,^®  though  he  may  offer  proof  of  identification 
to  the  conductor.28  The  passenger  can  not  recover  unless  he  shows  that  he  fur- 
nished the  designated  agent  proper  proof  of  his  identity.^**     Where  one  did  not 


rides  between  specified  stations.  It  was 
stipulated  on  the  coupons  that  they  would 
not  be  good  unless  detached  by  the  con- 
ductor. Plaintiff  tore  out  of  the  book  a 
coupon,  leaving  the  book  with  his  wife, 
and  presented  the  coupon  to  the  con- 
ductor, who  rang  up  a  fare,  and  then  de- 
manded that  the  book  be  shown  him. 
Plaintifif  said  he  could  not  show  it.  After 
the  demand  was  repeated  several  times, 
the  conductor  said  he  would  have  to  put 
plaintiff  off  if  the  book  was  not  shown, 
to  which  plaintiff  replied,  "You  can  put 
me  off  the  car,  I  suppose,  but  I  can  not 
show  you  the  book,"  and,  when  a3ked  to 
walk  off,  said  he  would  have  to  be  put  off. 
The  conductor  then  took  hold  of  plain- 
tiff and  put  him  off.  The  conductor  did 
not  demand  a  cash  fare,  nor  did  plaintiff 
tender  any  payment,  except  such  coupon. 
Held,  that  plaintiff  was  not  entitled  to  re- 
cover damages  for  such  expulsion.  United 
R.,  etc.,  Co.  V.  Hardesty,  51  Atl.  406,  94 
Md.   661,   57   L.   R.   A.  375. 

26.  Waiver  of  stipulation. — Thompson 
V.  Truesdale,  61  Minn.  129,  63  N.  W.  259, 
52  Am.  St.  Rep.  579. 

27.  Wightman  v.  Chicago,  etc.,  K.  Co., 
73  Wis.  169,  40  N.  W.  689,  9  Am.  St.  Rep. 
778,  2  L.   R.  A.  185. 

28.  Condition  as  to  identification  sig- 
nature and  stamping.  —  Alabama.  —  Mc- 
Ghee  V.  Reynolds,  117  Ala.  413,  23  So. 
68;  Central,  etc.,  R.  Co.  v.  Bagley,  173 
Ala.   611,  55   So.   894. 

Georgia. — Mosses  v.  East  Tennessee, 
etc.,  Railroad,  73  Ga.  356;  Central,  etc.,  R. 
Co.  V.  Cannon.  106  Ga.  82S,  32  S.   E.  874. 

Michigan. — Edwards  v.  Lake  Shore,  etc., 
R.  Co.,  81  Mich.  364,  45  N.  W.  837,  31 
Am.  St.  Rep.  527. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Blair,   104  Tenn.  312,  55   S.  W.  154. 

r^^raj.— Abram  v.  Gulf,  etc.,  R.  Co.,  83 
Tex.  61,  18  S.  W.  331;  Russell  v.  Mis- 
souri, etc.,  R.  Co.,  13  Tex.  Civ.  App.  637, 
35   S.  W.  734,  affirmed  in  93  Tex.  737,  no 
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op;  Houston,  etc.,  R.  Co.  v.  Arey,  18 
Tex.  Civ.  App.  457,  44  S.  W.  894. 
_  Absence  of  person  authorized  to  stamp 
ticket. — A  passenger  was  sold  an  excur- 
sion ticket  by  the  agent  of  a  railroad  com- 
pany, which,  by  its  terms,  was  required 
to  be  stamped  for  return  passage  by  the 
secretary  of  a  camp  meeting  association. 
The  camp  meeting  had  closed,  and  the 
secretary  had  gone  away.  The  passenger 
tendered  the  unstamped  ticket  for  return 
passage,  and,  on  the  refusal  of  the  con- 
ductor to  accept  it,  refused  to  pay  fare. 
Held,  that  he  was  rightfully  ejected,  and 
could  not  recover  therefor  in  tort.  West- 
ern Maryland  R.  Co.  v.  Stocksdale,  83 
Md.   345,   34  Atl.   880. 

29.  Abram  v.  Gulf,  etc.,  R.  Co.,  83  Tex. 
61,  18  S.  W.  321;  Central,  etc.,  R.  Co.  v. 
Cannon,   106   Ga.  838,  33  S.   E.   874. 

30.  Morse  v.  Southern  R.  Co.,  29  S.  E. 
865,  103  Ga.  302;  Southern  R.  Co.  v.  Mc- 
Kenzie,    29'   S.    E.    869,    103    Ga.    313. 

Right  of  agent  to  refuse  to  validate 
ticket. — Where  a  passenger  purchased  a 
return  ticket  providing  that  the  original 
purchaser  should  sign  it,  and,  before  re- 
turn, present  it  to  a  certain  agent  of  the 
road,  who  would  validate  it,  on  the  pas- 
senger's identifying  himself  by  the  signa- 
ture on  the  back  thereof,  and  that,  if  pre- 
sented by  any  other  than  the  original  pur- 
chaser, it  should  be  void,  he  agreeing  to 
write  his  name,  whenever  requested,  to 
avoid  imposition,  and  such  passenger 
signed  his  christian  initial  and  middle 
name  without  his  surname,  and  the  agent, 
knowing  him  personally,  refused  to  vali- 
date the  ticket  on  such  signature,  it  is 
proper  to  instruct,  in  an  action  for  ejec- 
tion from  a  train,  that  the  agent  had  a 
right  to  refuse  to  validate  a  ticket  so 
signed.  Sinnott  v.  Louisville,  etc.,  R.  Co., 
56  S.  W.  836,  104  Tenn.  233. 

Where  a  purchaser  of  a  round  trip  ex- 
cursion ticket,  had  "printed"  his  name  to 
the  contract  thereon,  instead  of  writing 
it,   and,  when  ready  to  return,  offered  to 
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attempt  to  have  his  ticket  stamped,  and  declined  to  pay  any  further  fare,  the 
fact  that  defendant's  conductor  did  not  inform  him  of  the  amount  of  fare  re- 
quired before  ejecting  him  from  the  train  is  immaterial.^^  But  it  is  held  if  the 
agent  improperly  refuses  or  fails  to  sign  or  stamp  a  return  ticket,  and  its  holder 
is  without  fault  in  this  respect,  he  is  as  much  entitled  to  ride  on  the  ticket  as  if 
it  were  duly  signed  or  stamped,  and  a  conductor  failing  to  heed  the  explanations 
of  the  passenger  in  regard  to  the  absence  of  the  agent's  signature  or  stamp,  does 
so  at  the  pecuniary  peril  of  the  carrier.^^     And  it  is  held  that  where  the  holder 


■'print"  his  name,  but  the  agent  did  not 
consider  it  a  sufficient  identification,  and 
he  was  ejected  from  the  train  on  his  re- 
turn trip,  for  which  he  sued,  it  was  error 
to  instruct  that,  if  he  signed  said  ticket 
in  the  presence  of  the  validating  officer,  it 
was  immaterial  as  to  the  nature  and  char- 
acter of  the  signature.  Central,  etc.,  R. 
Co.  V.  Cannon,  32  S.  E.  874,  106  Ga.  828. 

31.  Boylan  v.  Hot  Springs  R.  Co.,  132 
U.    S.    146,    10    S.    Ct.    50,   33   L.    Ed.   290. 

38.  Refusal  or  failure  of  agent  to  stamp 
ticket. — United  States. —  Morrison  v.  John 
L.  Stephens,  17  Fed.  Cas.  No.  9,  847,  Hoff. 
Op.  473;  Northern  Pac.  R.  Co.  v.  Pauson, 
17  C.  C.  A.  287,  70  Fed.  585,  30  L.  R.  A. 
730. 

Georgia. — Harp  v.  Southern  R.  Co.,  119 
Ga.  927,  47  S.  E.  206,  100  Am.  St.  Rep. 
212;  Head  v.  Georgia  Pac.  R.  Co.,  79  Ga. 
358,  7  S.  E.  217,  11  Am.  St.  Rep.  434; 
Southern  R.  Co.  v.  Wood,  114  Ga.  140,  39 
S.  E.  894,  55  L.  R.  A.  536;  Central,  etc., 
R.  Co.  V.  Cannon,  106  Ga.  828,  32  S.  E. 
874. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Street,   26   Ind.   App.   224,   59   N.    E.   404. 

Louisiana. — Randall  v.  New  Orleans, 
etc.,  R.  Co.,  45  La.  Ann.  778,  13  So.  166. 

Missouri. — Dillon  v.  Lindell  R.  Co.,  64 
Mo.   App.   418. 

Nebraska. — Gregory  v.  Burlington,  etc., 
R.   Co.,   10  Neb.  250,  4  N.  W.   1025. 

New  York. — Nelson  v.  Long  Island  R. 
Co.    (N.   Y.),  7   Hun   140. 

Ohio. — Corry  v.  Cincinnati,  etc.,  R.  Co., 
3  O.  Dec.  82. 

Texas. — Ft.  Worth,  etc.,  R.  Co.  v.  Jones, 
38  Tex.  Civ.  App.  129,  85  S.  W.  37;  GuU, 
etc.,  R.  Co.  V.  Rather,  3  Tex.  Civ.  App.  72, 
21  S.  W.  951;  Gulf,  etc.,  R.  Co.  v.  St. 
John,  13  Tex.  Civ  App.  257,  35  S.  W.  501; 
Mexican  Cent.  R.  Co.  v.  Goodman,  30 
Tex.  Civ.  App.  109,  48  S.  W.  778;  Mis- 
souri Pac.  R.  Co.  V.  Martino,  3  Tex.  Civ. 
App.  634,  18  S.  W.  1066,  21  S.  W.  781;  San 
Antonio,  etc.,  R.  Co.  v.  Newman,  17  Tex. 
Civ.   App.    606,    43    S.    W.    915. 

Passenger's  knowledge  of  invalidity. — 
A  passenger  may  recover  for  his  wrong- 
ful expulsion  from  the  train,  even  though 
he  boarded  the  train  knowing  that  his 
ticket  might  not  be  accepted  for  pas- 
sage by  reason  of  the  refusal  of  the  car- 
rier's agent  to  validate  it  in  the  manner 
required  by  its  terms,  where  he  has  done 
all  that  the  contract  requires  of  him  and 
the  failure  is  due  to  the  neglect  of  an- 
other agent  of  the  company.  Head  v. 
Georgia  Pac.  R.   Co.,  79  Ga.  358,  7  S.  E. 


217,  11  Am.  St.  Rep.  434. 
Effect     of     representations     of     selling 

agent.— Plaintiff,  though  asking  defend- 
ant carrier's  ticket  agent  at  C.  for  a 
round-trip  to  A.,  accepted  a  special  round- 
trip  ticket  to  S.,  a  few  miles  beyond  A., 
because  it  was  cheaper,  and  because, 
when  he  stated  that  he  did  not  want  it 
if  he  had  to  go  to  S.,  the  agent  told  him 
he  would  not  have  to  do  so,  but  that  the 
agent  at  A.,  as  was  his  custom  and  duty, 
would  on  its  presentation  to  him  send  it 
to  the  agent  at  S.,  and  have  it  stamped 
and  returned  by  him.  Held  that,  notwith- 
standing stipulations  in  the  ticket  would 
have  to  be  validated  for  return  trip,  he 
had  a  right  to  rely  on  the  representations 
of  the  selling  agent;  and  that  it  was  the 
duty  of  the  agent  at  A.  to  have  it  vali- 
dated, as  it  had  been  represented  that  he 
would;  and  that,  he  having  refused  to 
forward  it  for  validation  on  the  ground 
that  it  had  ceased  to  be  the  practice  for 
him  to  do  so,  it  was  the  conductor's  duty 
to  heed  plaintiff's  explanation,  consisting 
of  such  facts,  why  he  presented  it  for 
return  passage  unvalidated  in  accordance 
with  its  terms;  so  that  this  not  having 
been  done,  but  he  having  been  ejected  for 
refusal  to  pay  fare,  he  was  entitled  to 
damages.  Corley  v.  Southern  Railway,  71 
S.  E.  1035,  89  S.  C.  432. 

Ticket  presented  to  be  stamped_  re- 
turned folded  up  with  sleeping  car  ticket 
— Absence  of  stamp  discovered  too  late. 
— In  Northern  Pac.  R.  Co.  v.  Pauson,  17 
C.  C.  A.  287,  70  Fed.  585,  30  L.  R.  A.  730, 
it  appeared  that  plaintiff  purchased  from 
the  defendant  railway  company  a  round- 
trip  ticket  from  P.  to  S.  and  return,  one 
of  the  printed  conditions  of  which  was 
that  the  return  coupon  would  not  be  ac- 
cepted for  transportation  unless  the  pas- 
senger was  identified  by  the  agent  at  S., 
before  returning  and  the  coupon  stamped 
by  such  agent.  PHintiff  properly  signed 
the  ticket  and  presented  it  to  the  proper 
agent,  at  the  same  time  asking  for  a 
sleeping  car  ticket.  The  agent  took  the 
ticket  to  the  rear  of  his  office,  and  re- 
turning with  it,  handed  it  to  plaintiff, 
folded  up  with  the  sleeping  car  ticket. 
Plaintiff  put  the  ticket,  so  folded,  in  his 
pocket,  and  did  not  discover  until  he 
was  on  the  train  on  the  way  home  that 
the  agent  had  not  stamped  the  ticket,  for 
which  cause  plaintiff  was  ejected  from 
the  train  by  the  conductor  upon  his  re- 
fusal to  pay  fare.  It  was  held  that  plain- 
tiff had  done  all  he  was  required  to  do, 
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of  an  unstamped  ticket,  providing  that  it  must  be  stamped  to  be  available  for 
return  passage,  has,  before  entering  the  cars,  exhibited  it  to  the  conductor,  and 
been  told  that  it  was  all  right,  he  can  not  afterwards  be  ejected. ^^ 

Identification  to  Conductor. — Where  a  passenger  tendered  a  ticket  contain- 
ing a  provision  that  he  would  sign  his  name  and  otherwise  identify  himself  to 
the  conductor  as  the  original  purchaser,  and  his  identification  was  sufficient  to 
satisfy  a  reasonable  man,  his  ejection  was  wrongful.^^  And  it  has  been  held 
that  in  such  case  where  the  conductor  refused  the  passenger's  offer  to  identify 
himself  by  signing  the  ticket,  he  had  no  right  to  require  him  to  "otherwise  iden- 
tify" himself,  and  the  carrier  was  liable  for  his  expulsion  from  the  train  for  re- 
fusal to  pay  fare.ss 

§  2994.  Conditions  as  to  Use  of  Mileage  Book. — A  passenger  purchas- 
ing a  mileage  book,  who  refuses  on  the  demand  of  the  conductor  to  present  the 
book  when  presenting  the  issued  exchange  ticket,  may  be  ejected.^ ^  It  is  held 
that  a  passenger  owning  an  exchange  mileage  ticket  which  requires  the  holder  to 
procure  an  exchange  ticket  in  order  to  entitle  him  to  transportation  is  excused 
for  nonperformance  of  the  condition  where  he  is  without  fault  and  fails  to  se- 
cure the  exchange  ticket  through  fault  of  the  carrier.s^     But  it  is  also  held  that 


and  was  justified  in  believing  that  the 
agent  had  stamped  his  ticket,  and,  there- 
fore, he  was  a  legal  passenger  upon  the 
train,  and  the  railroad  was  liable  for  his 
ejection. 

Failure  of  agent  of  connecting  line  to 
stamp  ticket. — Where  a  railroad  company- 
sold  a  return  ticket  to  a  point  on  a  con- 
necting line,  under  conditions  printed 
thereon  providing  tliat  the  company 
acted  only  as  agent  of  the  connecting 
carrier,  and  was  not  liable  beyond  its 
own  line;  that  no  agent  of  any  line  could 
modify  its  conditions;  that  the  ticket  was 
good  for  return  only  after  the  holder  had 
been  identified  by  the  agent  of  the  con- 
necting line  at  the  destination  point,  and 
the"  ticket  officially  executed  by  such 
agent  in  the  manner  provided  therein, — 
the  company  issuing  the  ticket  was  lia- 
ble for  the  expulsion  of  the  purchaser 
from  one  of  its  trains  on  his  return  trip 
because  the  ticket  had  not  been  duly  ex- 
ecuted by  the  connecting  line  at  the  des- 
tination point,  where  the  passenger  pre- 
sented the  ticket  to  such  agent,  and  he 
returned  it  without  stamping  it,  telling 
the  purchaser  that  it  was  all  right.  Gulf, 
etc.,  R.  Co.  V.  St.  John,  13  Tex.  Civ.  App. 
257,  35  S.  W.  501. 

33.  Louisville,  etc.,  R.  Co.  v.  Blair,  104 
Tenn.  213,  55  S.  W.  154. 

34.  Identification  to  conductor. — Mar- 
low  V.  Southern  Pac.  Co.  (Cal.),  90  Pac. 
928. 

35.  Norfolk,  etc.,  R.  Co.  v.  Anderson,  90 
Va.  1,   17  S.  E.  757,  44  Am.  St.  Rep.  884. 

36.  Condition  as  to  use  of  mileage  book. 
— Mason  v.  Seaboard  Air  Line  Railway, 
159  .'N.  C.  183,  75  S.  E.  25. 

37.  Fault  of  carrier. — Where  a  mileage 
book  contract  required  the  holder  to  ex- 
change mileage  coupons  for  a  ticket  be- 
fore boarding  the  train,  and  plaintiff  so 
presented  his  book  and  demanded  a 
ticket  within   a   reasonable   time,   but   the 


carrier's  agent  refused  to  issue  a  ticket 
to  destination,  alleging  lack  of  time,  and 
gave  him  a  ticket  to  a  junction  point 
only,  plaintifif  on  arriving  at  the  junction 
point  and  being  unable,  for  want  of  time, 
there  to  exchange  his  mileage  coupons 
for  a  ticket  to  continue  his  journey,  was 
entitled  to  ride  on  the  mileage  book,  so 
that  the  conductor's  refusal  to  accept  the 
mileage  coupons  for  transportation,  and 
ejection  of  plaintiff  for  his  refusal  to  pay 
fare  except  with  such  coupons,  was  ac- 
tionable injury.  Dorsett  v.  Atlantic,  etc., 
R.   Co.,  72  S.    E.  491,  15fi   N.   C.  439. 

Supply  of  tickets  exhausted — Effect  of 
statement  of  agent. — Where  a  ticket 
agent  informed  the  holder  of  an  inter- 
changeable mileage  ticket  requiring  him 
to  procure  exchange  transportation  tick- 
ets at  stations  that  he  could  not  furnish 
such  tickets  because  his  supply  was  ex- 
hausted, but  that  the  passenger  could  ride 
on  his  mileage,  such  statement  was  bind- 
ing on  the  carrier,  and  it  was  liable  for 
damages  caused  by  his  ejection  by  its 
conductor  on  the  latter's  refusal  to  ac- 
cept the  mileage  for  transportation.  Pitts- 
burgh, etc.,  R.  Co.  V.  Street,  59  N.  E.  404, 
26  Ind.  App.  324. 

Same — Promise  of  agent  to  explain  to 
conductor. — Plaintifif  held  a  mileage 
ticket,  good  on  defendant's  railroad, 
which  provided  that  it  must  be  presented 
at  the  ticket  office  at  the  starting  point, 
wliere  the  agent  would  issue  a  mileage 
exchange  ticket  for  the  desired  trip  in 
exchange  for  coupons  from  the  book. 
It  also  provided  that  conductors  might 
issue  such  exchange  tickets,  v/here  the 
holder  took  the  train  at  a  station  where 
there  was  no  ticket  office,  or  v/here  such 
office  was  closed.  Plaintiff  presented  his 
book  to  the  agent  at  a  station,  and  de- 
sired an  exchange  ticket,  but  the  agent 
was  not  supplied  with  such  tickets,  and 
promised  to  explain  such  fact  to  the  con- 
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where  a  passenger  owning  an  exchange  mileage  ticket  presented  it  on  the  train 
without  the  necessary  exchange  ticket  called  for  by  the  contract,  he  can  not  re- 
cover for  ejection  from  the  train,  though  he  could  not  secure  the  exchange 
ticket,  owing  to  negligent  attendance  of  the  ticket  agent,^*  or  his  refusal  to  issue 
the  exchange  ticket. 2''  A  passenger,  knowing  that  his  mileage  book  is  not,  un- 
der the  express  terms  of  the  contract,  good  for  passage  between  points  in  the 
state,  is  bound  by  the  terms  thereof,  and  he  can  not  recover  for  his  expulsion 
from  a  train  for  his  failure  to  pay  fare  after  refusal  to  accept  his  mileage,  where 
the  ejection  is  unattended  by  any  circumstances  of  insult.*"  Where  a  person 
holding  a  mileage  book,  which  is  not  good  for  passage  on  trains  except  from 
nonagency  stations  unless  it  is  first  exchanged  for  a  ticket,  boards  a  train  at  a 
nonagency  station,  intending  to  travel  to  a  point  upon  the  railroad  company's 
line,  but,  instead  of  asking  the  conductor  to  accept  the  coupons  from  the  book 
to  that  point,  asks  him  to  take  them  only  to  an  intermediate  place,  which  is  an 
agency  station,  and  on  arriving  at  that  station  attempts  to  continue  his  journey 
without  exchanging  his  coupons  for  a  ticket,  notwithstanding  the  agency  is  open, 
and  tenders  the  mileage  book  for  the  remainder  of  his  passage,  the  conductor 
of  the  train,  on  behalf  of  the  company,  has  the  right  to  refuse  to  accept  the 
mileage  book  for  passage,  and  to  eject  the  passenger  unless  he  pays  fare.*i  The 
word  "obtainable,"  in  a  contract  providing  that  scrip  exchangeable  for  tickets 
.will  not  be  honored  for  passage  on  trains  except  from  stations  where  tickets  are 
not  obtainable,  means  that  scrip  can  not  be  used  for  fare  on  trains,  except  from 
stations  where  tickets  are  not  kept  on  sale  or  for  exchange  for  scrip.*^ 

§  2995.  Time  Limit  of  Ticket  Expired. — If  a  passenger's  ticket,  contain- 
ing a  valid  stipulation  limiting  the  time  within  which  it  may  be  used,  has  ex- 
pired, the  carrier  may  refuse  it  and  eject  the  passenger  on  refusal  to  pay  fare.*^ 


ductor.  Plaintiff  got  on  boaid,  and  pre- 
sented   his    book    to    the    conductor,    who 

■refused  to  give  him  an  exchange  ticket, 
and  on  plaintiff's  refusal  to  pay  fare 
ejected  him  at  the  next  station.  The 
ticket  office  there  was  closed,  and  plain- 
tiff   called    the     conductor's     attention    to 

■  such  fact,  and  desired  to  agaiii  enter  the 
train,  but  was  refused.  Held,  that  such 
action  was  a  breach  of  the  contract  on 
the  part  of  defendant,  which  rendered  it 
liable  in  damages  for  plaintiff's  wrong- 
ful ejection.  Pennsylvania  Co.  v.  Len- 
hart,    120   Fed.   61,   5o   C.    C.   A.   467. 

38.  Negligent  attendance  of  agent. — 
Robb  V.  Pittsburg,  etc.,  R.  Co.,  14  Pa. 
Super.  Ct.  282. 

39.  Refusal  of  agent  to  issue  ticket. — A 
mileage  book  issued  by  defendant  pro- 
vided that  plaintiff  was  entitled  to  trans- 
portation in  exchange  tickets  over  cer- 
tain lines,  subject  to  all  conditions  of  the 
contract,  which  further  provided  that  the 
book  would  not  be  honored  on  trains; 
but  must  be  presented  at  the  ticket  office 
and  exchanged  for  a  continuous  passage 
ticket.  Defendant's  ticket  agent,  on  re- 
fusing to  issue  the  exchange  ticket,  told 
plaintiff    that,    if    the    latter    could    fix    it 

'with  the  conductor  of  the  train,  it  would 
be    all    right.      The    conductor    refused   to 

'  accept  the  book,  or  less  than  the  full 
cash  fare,  and  on  plaintiff's  failure  to 
pay  the  same  he  was  ejected  from  the 
train.  Held  that,  as  plaintiff  knew  that 
'the  mileage  book  would  not  be  honored, 
he    could   not     recover    for   the    ejection. 


Schmidt  v.   Cleveland,   etc.,   R.   Co.,  74   S. 
W.  674,  25  Ky.  L.   Rep.  11. 

40.  St.  Louis,  etc.,  R.  Co.  v.  Brown,  93 
Ark.   35,  123   S.  W.   763. 

41.  Perry  v.  Atlantic,  R.  Co.,  9  Ga.  App. 
360,   70   S.    K.   1122. 

42.  Kozminsky  v.  Oregon,  etc.,  R.  Co., 
36  Utah  454,  104  Pac.  570,  24  L.  R.  A., 
N.    S.,    758. 

A  contract  provided  that  script  issued 
by  a  railroad  company,  exchangeable  for 
tickets,  would  not  be  honored  on  trains 
except  from  stations  where  tickets  were 
not  obtainable.  Plaintiff,  a  passenger, 
got  off  a  train  at  a  station,  and  at- 
tempted to  exchange  his  scrip  for  a  ticket 
to  another  station  while  the  train  was 
waiting,  but  was  unable  to  do  so  before 
the  train  left.  Held,  that  he  could  not 
assert  that  the  ticket  was  not  obtainable 
by  him  at  the  station,  so  as  to  authorize 
him  to  tender  the  scrip  to  the  conductor 
for  his  passage.  Kozminsky  v.  Oregon, 
etc.,  R.  Co.,  104  Pac.  570,  36  Utah  454,  24 
L.  R.  A.,  N.   S.,  758. 

43.  Time  limit  of  ticket  expired. — Ala- 
bama.— McGhee  v.  Drisdale,  111  Ala.  597, 
20  So.  391. 

Georgia. — Central,  etc.,  R.  Co.  v.  Ricks, 
109  Ga.  339.  34  S.  E.  570;  Boyd  v.  Spen- 
cer, 103  Ga.  828,  30  S.  E.  841,  68  Am.  St. 
Rep.  146;  Lewis  v.  Western,  etc.,  R.  Co., 
93  Ga.  225,  18  S.  E.  650;  Southern  R.  Co. 
V.  Howard,  111  Ga.  842,  36  S.  E.  213; 
Southern  R.  Co.  v.  'Watson,  110  Ga.  681, 
36  S.  E.  209. 

Iowa. — Trezona    v.     Chicago,     etc.,     R- 
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And  this  rule  applies  to  street  car  transfers.**  It  is  held  that  the  carrier  is  not 
liable  for  ejecting  the  holder  of  an  expired  ticket,  even  though  he  has  shown  it 
to  the  agent  by  whom  it  was  sold  and  was  admitted  to  the  platform.* ^     Under 


Co.,  107  Iowa  23,  77  N.  W.  486,  43  L.  R. 
A.    136.  ' 

Kansas. — Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  Pac.  541. 

Kentucky. — Southern  R.  Co.  v.  Hawk- 
ins, 131  Ky.  415,  38  Ky.  L.  Rep.  364,  89  S. 
W.  258.  See  Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  S.  W.  71. 

Louisiana. — Rawitzky  v.  Louisville,  etc., 
R.  Co.,  40  La.  Ann.  47,  3  So.  387. 

Maryland. — Pennington  v.  Philadelphia, 
etc.,  R.   Co.,  62  Md.  95. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Marlett,  75  Miss.  956,  23  So.  583. 

Missouri. — Leyser  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  App.  34,  119  S.  W.  1068. 

Neiv  York. — Barker  v.  Coflin  (N.  Y.), 
31  Barb.  556;  Hill  v.  Syracuse,  etc.,  R. 
Co.,  63  N.  Y.  101;  Kelsey  v.  Michigan 
Cent.  R.  Co.  (N.  Y.),  28  Hun  460;  Max- 
son  V.  Pennsylvania  R.  Co.,  97  N.  Y.  S. 
962,  49  Misc.  Rep.  503;  Elmore  v.  Sands, 
54  N.  Y.  512,  13  Am.  Rep.  617. 

New  Jersey. — Shelton  v.  Erie  R.  Co.,  73 
N.  [.  L.  558,  66  Atl.  403,  9  L.  R.  A.,  N.  S., 
737,  9  Am.   &  Eng.  Ann.  Cas.  883. 

Ohio. — Powell  v.  Pittsburg,  etc.,  R.  Co., 
2  Am.  L.  Rec.  403,  5  O.  Dec.  89,  affirmed 
in  25   O.   St.  70. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson,  25  Okla.  833,  108  Pac.  378,  con- 
struing Comp.  Laws  1909,  §§  504,  506. 

Texas. — Texas,  etc.,  R.  Co.  v.  Demilley 
(Tex.  Civ.  App.),  41  S.  W.  147,  affirmed 
in  43  S.  W.  540,  91  Tex.  315;  Gulf,  etc.,  R. 
Co.  V.  Riney,  41  Tex.  Civ.  App.  398,  92  S. 
W.   54. 

West  Virginia. — Grogan  v.  Chesapeake, 
etc.,  R.  Co.,  39  W.  Va.  415,  19  S.  E.  563. 

Illustrations. — July  8th  plaintiff  pur- 
chased a  ticket  from  defendant  to  Tor- 
onto and  return,  good  for  thirty  days.  On 
it  was  written,  "Limited  to  August  8th," 
and  a  printed  condition  .was  that,  before 
returning,  plaintiff  should  identify  him- 
self to  an  agent  at  Toronto,  and  that  the 
ticket  should  be  good  only  fifteen  days 
thereafter.  Plaintiff  so  identified  himself 
on  July  14th,  and  on  August  3d,  on  ten- 
dering the  ticket  for  his  fare,  was  ejected 
from  the  train.  PTeld,  that  defendant  is 
not  liable.  Rawitzky  v.  Louisville,  etc.,  R. 
Co.,  40  La.  Ann.  47,  3  So.  387. 

Where  a  passenger  purchases  a  return 
ticket  providing  that  the  ticket  was  not  to 
be  good  for  return  passage  after  mid- 
night of  the  last  day  allowed  for  return, 
and  in  no  event  later  than  October  4th, 
and  such  passenger  starts  on  his  return 
on  October  4th,  and  on  October  5th, 
while  continuing  his  return,  he  is  ejected 
from  the  train,  such  passenger  can  not  re- 
cover damages  for  the  ejection.  Mitchell 
V.  Southern  R.  Co.,  37  So.  834,  77  Miss. 
917. 


Effect     of    passengers'     explanations. — 

Where  a  passenger  on  a  return  trip 
presents  to  a  conductor  a  ticket  expired 
on  its  face,  accompanied  by  an  oral 
statement  that  he  had  applied  for  iden- 
tification to  an  agent  of  a  connecting 
line,  as  the  ticket  required,  in  time  to 
have  allowed  his  return  before  its  ex- 
piration, but  had  been  advised  to  delay 
identification,  as  yellow  fever  was  inter- 
fering with  the  operation  of  some  con- 
necting lines,  and  he  could  readily  get 
his  ticket  extended,  and  that  the  agent 
then  refused  to  identify  in  time  to  enable 
him  to  complete  his  return  before  the 
ticket  expired,  and  that  the  company  had 
also  refused  to  extend  the  ticket,  such 
statement  is  not  sufficient  to  make  the 
conductor's  ejection  of  the  passenger 
wrongful,  so  as  to  enable  him  to  recover 
damages  therefor.  Mitchell  v.  Southern 
R.   Co.,   37   So.   834,   77   Miss.   917. 

Stop-over  limitation  expire  d. — A 
"stop-over"  ticket  from  New  York  to 
St.  Louis,  good  for  thirty  days,  does 
not  give  an  unlimited  right  to  stop  at  in- 
termediate stations  on  connecting  roads. 
Where  the  holder  of  such  a  ticket  received 
a  check  good  for  a  ten-days  stop  at  such 
a_  station,  held,  that  he  was  properly 
ejected  from  the  train  after  ten  days, 
though  within  the  thirty,  for  a  refusal  to 
pay  fare  from  such  station  to  the  term- 
inus of  that  road.  Kelsey  v.  Michigan 
Cent.   R.  Co.   (N.  Y.),  38  Hun  460. 

Fault  of  connecting  line. — H.  bought 
at  T.,  of  defendant  (acting  for  it- 
self and  other  companies),  a  ticket  to 
W.  and  return,  limited  to  exnirc  on 
March  10th.  He  left  W.  in  time  to  ar- 
rive at  T.  before  midnight  of  the  latter 
date,  but,  without  his  fault,  the  train  did 
not  arrive  at  the  connecting  point  until 
after  defendant's  train  had  left  for  T. 
Without  application  for  permission,  H. 
entered  a  later  train  on  the  morning  of 
March  11,  tendered  the  ticket  and  ex- 
plained the  delay  and  its  cause.  It  was 
the  duty  of  the  conductor,  under  the 
rules  of  the  company,  to  remove  a  pas- 
senger frorn  the  train  who  neither  pre- 
sented a  ticket  by  its  terms  giving  a 
right  to  ride  on  that  train  nor  tendered 
the  proper  fare  in  money.  It  was  held 
that  the  removal  of  H.  was  a  proper  ex- 
ercise by  the  conductor  of  the  right  of 
defendant,  for  which  the  latter  was  not 
liable  in  damages.  Pennsylvania  Co.  v. 
Hine,  41   O.   St.  276. 

44.  Street  car  transfers. — Garrison  v. 
United  R.,  etc.,  Co.,  97  Md.  347,  55  Atl. 
371,   99  Am.   St.   Rep.   453. 

45.  Pennington  v.  Illinois  Cent.  R.  Co., 
353  111.  584,  97  N.  E.  389,  37  L.  R.  A.,  N. 
S.,  983,  reversing  judgment  160  111.  App. 
138. 
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a  rule  of  a  railroad  that  a  conductor  should  honor  a  ticket  apparently  out  of 
date,  if  the  circumstances  warranted  it,  it  is  held  that  the  railroad  is  liable  for 
the  ejection  of  a  passenger  because  of  the  expiration  of  his  ticket  where  the  cir- 
cumstances warranted  the  conductor  in  receiving  it  as  fare.*®  It  has  been  held 
that  under  a  statute  making  it  the  duty  of  carriers  to  redeem  tickets  which  have 
expired  by  time  limit,  the  holder  of  an  excursion  ticket  who  tendered  it  for  fare, 
offering  to  pay  the  conductor  the  difference  between  the  redemption  value  of  the 
ticket  and  the  whole  fare,  may  recover  of  the  company  for  his  ejection  from  the 
train  on  the  refusal  of  the  conductor  to  accept  the  offer.*'^ 

Where  a  carrier  fails  to  run  its  train  on  time,  and  the  ticket  holder 
boards  the  first  passenger  train  thereafter,  he  can  not  be  ejected  from  the  train 
on  the  ground  that  the  limit  of  the  ticket  has  expired.**  If  a  street-car  passenger 
takes  the  first  car  which  passes  the  point  of  transfer  after  alighting  from  the  one 
on  which  he  originally  took  passage,  he  may  have  an  action  against  the  company 
for  being  ejected  from  the  latter  car  on  refusal  to  pay  a  second  fare,  even  though 
the  time  limit  on  his  transfer  ticket  has  expired.*® 

Effect  of  Collateral  Agreement  with  Ticket  Agent. — It  is  held  that  a 
passenger  holding  a  ticket  the  limitation  of  which  has  expired  can  not  insist  that 
the  conductor  shall  take  it,  in  violation  of  a  regulation  of  the  company  requiring 
the  conductor  to  demand  train  fare  of  persons  without  tickets,  although  he  may 
have  an  understanding  or  contract  with  the  station  agent  of  whom  the  ticket 
was  purchased  that  it  would  be  received  after  the  time  limited  on  the  face  of 
it;  and,  on  the  refusal  to  pay  the  fare,  ejection  from  the  train  is  not  wrong- 
ful.''*'    But  there  is  a  contrary  holding.^^ 


46.  St.  Louis,  etc.,  R.  Co.  v.  Furlow,  81 
Ark.  496,  99  S.  W.  689,  wherein  it  ap- 
peared that  plaintiff  purchased  at  C.  a 
ticket  from  C.  to  A.  at  a  time  when  no 
train  passing  C.  in  the  direction  of  A. 
stopped  at  C.  until  three  o'clock  the  even- 
ing of  the  next  day,  but  the  ticket  given 
him  contained  a  provision  that  it  should 
not  be  good  after  the  expiration  of  the 
day  of  sale  and  that  the  next  day  plain- 
tiff walked  to  R.,  where  he  there  boarded 
the  train  which  had  stopped  at  C.  but 
was  ejected. 

47.  Arnold  v.  Pennsylvania  R.  Co.,  115 
Pa.  135,  8  Atl.  313,  3  Am.  St.  Rep.  543. 
Act  May  6,  1863  (P.  L.  582,  §  5;  P.  &  L. 
Dig.   p.   3993). 

48.  Failure  to  run  train  on  time. — Marx 
V.  Louisiana  Western  R.  Co.,  112  L,a. 
1085,  36  So.  862,  33  R.  R.  R.  635,  36  Am. 
&  T?ng.  R.  Cas.,  N.  S.,  635. 

Where  a  train  was  late  and  passed  a 
flag  station,  at  which  a  passenger  was 
waiting,  without  stopping  as  expected, 
and  the  passenger,  on  boarding  the  next 
train,  was  ejected  on  the  ground  that  his 
ticket  had  expired,  the  carrier  was  lia- 
ble. Marx  V.  Louisiana  Western  "R.  Co., 
36  So.  862,  112  La.  1085,  13  R.  R.  R.  635, 
36  Am.  &  Eng.  R.  Cas.,  N.   S.,  635. 

Plaintiff  purchased  a  return  ticket 
limited  to  expire  May  20,  1900,  and  on 
that  day  presented  himself  for  return 
passage  at  defendant's  station  in  time  to 
take  a  train  scheduled  to  leave  before 
midnight.  The  train  was  delayed,  and  did 
not  leave  until  the  next  day.  Plaintiff 
was  accepted  as  a  passenger  lay  the  con- 
ductor, and  when  it  left  the  station  his 
ticket   was   punched   to   a   junction   point, 


where  plaintiff  was  required  to  change 
cars.  On  account  of  the  delay,  the  con- 
necting train  had  left  the  junction  when 
plaintiff  arrived,  and  the  conductor  of  the 
next  train  refused  to  accept  plaintiff's 
ticket,  and  ejected  him,  on  the  ground 
that  the  ticket  had  expired.  Held,  that 
the  limit  on  the  ticket  fixed  the  latest 
time  for  commencing,  and  not  for  com- 
pleting the  return  journey,  and  that,  as 
plaintiff  was  entitled  to  rely  on  defend- 
ant's train  schedule,  defendant  was  liable 
for  such  ejection.  Morningstar  v.  Louis- 
ville, etc.,  R.  Co.,  33  So.  156,  135  Ala.  351. 

49.  Heffron  v.  Detroit  City  R.  Co.,  52 
N.  W.  802,  92  Mich.  406,  16  L.  R.  A.  345, 
31  Am.  St.  Rep.  601.  See  Daniel  v.  Brook- 
lyn Heights  R.  Co.,  131  N.  Y.  S.  577,  67 
Misc.  Rep.  78. 

50.  Effect  of  collateral  agreement  with 
ticket  agent. — Hall  v.  Memphis,  etc.,  R. 
Co.,   15   Fed.  57. 

Where  a  passenger  presents  to  a  con- 
ductor a  round-trip  ticket,  which  by  its 
terms  expired  more  than  twenty-four 
hours  previous  thereto,  and  is  ejected  for 
failure  to  pay  fare,  he  can  not,  in  an  ac- 
tion against  the  railroad  company  for 
damages,  show  that  it  was  agreed  be- 
tween him  and  defendant's  agent,  when 
he  purchased  the  ticket,  that  if,  on  the 
return  trip,  he  boarded  one  of  defendant's 
trains  at  a  distant  city,  before  the  ticket 
expired,  the  ticket  would  be  good  to  the 
station  where  it  was  purchased.  Gulf, 
etc.,  R.  Co.  V.  Daniels  (Tex.  Civ.  App.), 
29    S.   W.   426. 

51.  Parol  evidence  is  admissible  to 
show  that  a  railroad  ticket  agent  agreed 
that  a    ticket    purchased  by  a    passenger 


2449 


EJECTION    Olf    PASSENGERS. 


§  2995 


Effect  of  Mistake  of  Employee  Issuing  Ticket. — It  is  held  that  the  car- 
rier is  liable  for  the  ejection  of  a  passenger  for  refusal  to  pay  fare  when  he  is 
riding  on  a  railroad  ticket  or  street  car  transfer  which  has  expired  through  the 
fault  of  the  carrier's  employee  issuing  the  same.  Thus,  the  carrier  is  liable  when 
the  employee  issues  a  ticket  or  transfer  which  has  already  expired,^^  or  one 
that  will  expire  sooner  than  intended,^^  as  where  a  mileage  book  good  for  one 
year  is  punched  or  stamped  so  that  it  expires  on  the  date  of  issue.^*     But  there 


was  good  for  a  period  longer  than  that 
stamped  on  its  face.  Nelson  v.  Long  Is- 
land R.  Co.   (N.  Y.),  7  Hun  140. 

In  an  action  for  ejecting  a  passenger 
riding  on  an  overdue  return  ticket,  where 
the  issue  was  as  to  whether  the  return 
trip  could  be  made  within  thirty  days,  as 
claimed  by  plaintiff,  under  oral  agreement 
with  the  agent  before  purchase,  or  had 
to  be  made  within  ten  days,  as  recited  in 
the  ticket,  a  charge  to  find  for  defendant 
if  ten  days  was  found  to  be  a  reasonable 
time  was  erroneous.  Gulf,  etc.,  R.  Co., 
V.  Halbrook,  IS  Tex.  Civ.  App.  475,  33  S. 
W.   1028. 

58.  Ticket  of  transfer  already  expired. — 
Where  a  conductor,  by  mistake,  gives  a 
passenger  a  transfer  which  appears  on  its 
face  to  have  expired  by  limitation,  and 
ihe  conductor  on  the  connecting  line  at- 
tempts to  eject  him,  the  company  is  lia- 
ble. Muckle  V.  Rochester  R.  Co.,  79  Hun 
33,  29  N.  Y.  S.  733,  61  N.  Y.  St.  Rep.  193. 

As  between  a  person  who  buys  a  ticket 
bearing  a  date  prior  to  the  purchase  and 
the  company,  he  is  entitled  to  passage  on 
the  date  of  purchase  under  the  provision 
thereon,  "continuous  passage  within  one 
day  of  date  of  sale."  Ellsworth  v.  Chicago, 
etc.,  R.  Co.,  95  Iowa  98,  63  N.  W.  584,  39 
L.   R.   A.   173. 

Assurance  of  agent  that  ticket  is  good. 
— It  appeared  that  a  passenger  called  for 
and  paid  for  a  ticket  from  one  station  on 
a  railroad  to  another;  that  the  agent  gave 
him  an  unused  coupon  of  an  excursion 
ticket,  and,  in  reply  to  the  passenger's 
request  for  an  explanation,  assured  him 
that  it  was  all  right,  and  would  be  ac- 
cepted by  the  conductor;  that  the  depot 
was  so  poorly  lighted  that  the  passenger 
could  not  read  the  ticket;  and  that,  rely- 
ing on  the  agent's  assurance,  he  boarded 
the  first  train  for  his  destination,  tendered 
his  ticket,  which  was  worthless  by  reason 
of  expired  limitations,  and  was  ejected. 
Held,  that  the  passenger  was  without 
fault,  and  could  recover  damages  for  his 
ejection.  Calloway  v.  Mellett,  15  Ind. 
App.  366,  44  N.  E.  198,  57  Am.  St.  Rep. 
238. 

53.  Ticket  expiring  sooner  than  in- 
tended— Illustrations. — One  who  asks  the 
ticket  agent  for  a  first-class  ticket,  and, 
missing  the  train,  though  proceeding  im- 
mediately after  getting  the  ticket  to  the 
depot,  takes  the  next  train  the  following 
morning,  and  is  put  off  it,  the  ticket  prov- 
ing to  be  a  first-class  limited  ticket,  out 
of  date  the  day  previous,  may  maintain 
an    action    of    tort  for    forcible    ejection. 


Louisville,  etc.,  R.  Co.  v.  Gaines,  99  Ky. 
411,  36  S.  W.  174,  18  Ky.  L.  Rep.  387,  59 
Am.   St.   Rep.   465. 

Where  a  return  ticket,  bought  October 
27th,  provided  that  it  was  good  for  ninety 
days  from  its  date,  to  be  not  later  than 
December  31,  1904,  it  did  not  expire  until 
such  date,  though  the  return  limit  was 
punched  for  December  14th.  Illinois 
Cent.  R.  Co.  v.  Gortikov,  45  So.  363,  90 
Miss.  787,  14  L.  R.  A.,  N.  S.,  464,  2S  R.  R. 
R.  650,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650. 

Where  a  carrier's  ticket  agent  by  mis- 
take punched  plaintiff's  return  ticket  so 
that  it  expired  on  November  10th,  the  date 
of  sale,  instead  of  November  30th,  as  in- 
tended, and  the  ticket  was  refused  for  the 
return  passage  on  November  13th  be- 
cause it  was  alleged  to  have  expired,  and 
plaintiff  was  ejected,  the  carrier  was  lia- 
ble. Missouri,  etc.,  R.  Co.  v.  Mitchell,  47 
Tex.  Civ.  App.  307,  105  S.  W.  837. 

Refusal  of  agent  to  correct  mistake. — 
Where  a  railroad  ticket  agent  orally 
agreed  to  sell  to  plaintiff  a  return-trip 
ticket  good  for  thirty  days,  received  the 
money  therefor,  and  delivered  the  ticket, 
and  plaintiff  soon  afterwards  found  that 
it  was  limited  to  ten  daj'S,  and  demanded 
a  change  in  the  ticket  or  a  return  of  the 
money,  but  was  refused,  the  company 
could  not  defend  an  action  for  ejecting 
plaintiff's  wife  while  subsequently  riding 
on  the  return  coupon  after  ten  days,  but 
within  thirty,  on  the  ground  that  the 
breach  of  the  contract,  if  any,  took  place 
when  the  agent  refused  to  change  the 
ticket  or  return  the  money,  and  that  the 
subsequent  attempt  to  ride  on  the  return 
coupon  was  at  the  passenger's  risk.  Gulf, 
etc.,  R.  Co.  V.  Halbrook,  12  Tex.  Civ.  App. 
475,   33   S.  W.   1028. 

54.  Mileage  book  expiring  on  date  of  is- 
sue.— Where,  by  mistake,  a  ticket  agent, 
in  selling  a  mileage  ticket  good  for  one 
year,  stamps  upon  it,  as  the  date  of  iss'ie, 
4th  March,  1893,  instead  of  1893,  a  pas- 
senger who  tenders  it  in  payment  of  fare, 
and,  on  its  rejection,  is  ejected  for  non- 
payment of  fare,  can  recover  damages 
from  the  company.  Trice  v.  Chesapeake, 
etc.,  R.  Co.,  40  W.  Va.  271,  21  S.  E.  1023. 

In  Krueger  v.  Chicago,  etc.,  R.  Co.,  68 
Minn.  445,  71  N.  W.  683,  64  Am.  St.  Rep. 
487,  it  appeared  that  plaintiff  purchased 
from  defendant's  agent  a  mileage  ticket 
or  book  containing  3,000  miles  of  trans- 
portation, for  which  he  paid  $50.  The 
date  of  issue  was  stamped  on  the  ticket, 
and  it  was  by  the  mistake  of  the  agent, 
punched  on  the  margin  to  expire  on  the 
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are  cases  holding  the  contrary.^^  In  accordance  with  the  rule  stated  above  it 
is  held  that  where  a  railroad  ticket  correctly  recites  the  date  of  its  issuance, 
but  is  marked  with  a  punch  so  that,  according  to  its  printed  statements,  it  has 
expired  prior  to  that  date,  it  is  not  as  a  matter  of  law  for  this  reason  void,  so 
that  its  holder  can  not  recover  damages  on  expulsion  from  the  train  when  he 
presents  it  for  passage. s®  And  the  same  rule  has  been  applied  to  a  street  car 
transfer.  ^'^ 

Notice  of  Limitation. — Notice  of  a  rule  or  regulation  limiting  the  time 
within  which  tickets  may  be  used  must  be  in  some  way  brought  home  to  a 
passenger  before  he  can  be  charged  with  it.  And  in  the  absence  of  such  notice 
the  carrier  is  liable  for  ejecting  a  passenger  riding  upon  a  ticket  which  has 
no  limitation  expressed  upon  it.^* 

Time  Limit  Must  Be  Reasonable. — The  time  limit  within  which  a  ticket 
must  be  used,  in  order  to  be  binding,  must  be  reasonable.^®  So  it  is  held  that  a 
railroad  company  selling  return  trip  excursion  tickets  to  a  distant  city  to  allow 
passengers  to  attend  an  auction  sale  of  land  can  not  eject  a  purchaser  of  one 
of  such  tickeis,  who  uses  all  diligence  after  the  sale  to  make  the  return  trip, 
though  the  time  limit  of  his  ticket  had  expired. 8**  It  is  held  that  an  explanation  to 
the  conductor,  by  one  presenting  an  expired  ticket,  of  facts  showing  that  the 
limitation  was  unreasonable,  is  equivalent  to  an  expiration  to  the  carrier  itself.®^ 

Good  Faith  of  Passenger. — Where  a  passenger  on  a  railway  train  presents 
an  expired  ticket,  which  is  refused,  the  right  to  eject  him  for  nonpayment  of 
fare  is  in  no  way  affected  by  any  belief  he  may  have  had  as  to  his  right  to  ride 
on  the  ticket  after  its  expiration.®^ 


day  it  was  issued,  instead  of  a  year  later. 
Plaintiff  signed  a  contract  printed  on  the 
cover,  which  stated  that  the  ticket  was 
"void  for  passage  after  date  punched  in 
margin."  He  offered  this  ticket  and  the 
mileage  thereon,  for  his  fare,  but  it  was 
refused,  and  he  was  ejected  by  the  con- 
ductor for  refusing  to  pay  other  fare.  It 
was  held  that  these  facts  were  sufficient 
to   sustain   a  verdict   for   plaintiff. 

55.  Where  defendant's  ticket  agent,  by 
mistake,  sells  a  person  an  expired  and 
worthless  ticket,  which  shows  on  its  face 
its  worthlessness,  and  the  conductor  re- 
fuses to  accept  it,  and,  in  default  of  pay- 
ment of  fare,  compels  the  holder  to  leave 
the  train,  but  uses  no  physical  force,  the 
latter  can  not  sue  in  trespass  for  the  ex- 
pulsion. Baggett  V.  Baltimore,  etc.,  R. 
Co.,  3  App.  D.  C.  533. 

The  rule  that  on  refusal  to  paj'  fare  a 
person  on  a  train  may  be  expelled  there- 
from is  not  altered  by  the  fact  that  he  has 
an  expired  limited  ticket  for  which  he 
paid  a  rate  for  which  the  railroad  com- 
pany should  have  given  him  an  unlimited 
ticket,  nor  does  the  statement  of  this  fact 
to  the  conductor  render  the  expulsion  ac- 
tionable. Shelton  V.  Erie  R.  Co.,  66  Atl. 
403,  73  N.  J.  L.  558,  9  L.  R.  A.,  N.  S.,  727, 
9   Am.   &  Eng.  Ann.   Cas.   883. 

Assurance  of  first  conductor  that  trans- 
fer good. — Though  the  statute  imposes  a 
penalty  on  any  carrier  failing  to  give  a 
passenger  a  transfer  to  which  he  is  enti- 
tled, where  a  passenger  received  a  trans- 
fer which  showed  that  it  had  then  expired, 
but  on  calling  the  conductor's  attention 
to  the  fact,  he  was  assured  that  it  was 
all  right,  but  the  second  conductor  re- 
fused  to  take   it,   and   on   the  passenger's 


refusal  to  pay  fare  ejected  him  from  the 
car,  plaintiff  was  not  entitled  to  recover 
for  the  ejection.  'Nicholson  v.  Brooklyn 
Heights  R.  Co.,  103  N.  Y.  S.  310,  118  App. 
Div.   13. 

56.  Jevons  v.  Union  Pac.  R.  Co.,  78  Pac. 
817,    70    Kan.    491. 

57.  Where  a  transfer  check  given  to  a 
passenger  on  leaving  a  street  car  has  two 
punches, — one  correctly  indicating  the 
hour  when  issued,  and  the  other  showing 
it  to  be  two  hours  old, — and  the  passen- 
ger takes  the  proper  car  immediately  after 
receiving  the  check,  the  conductor  has  no 
right  to  treat  the  check  as  old,  and  ignore 
the  correct  time  punched  thereon,  and  the 
company  is  liable  for  the  passenger's  ejec- 
tion. Laird  v.  Pittsburg  Tract.  Co.,  166 
Pa.  4,  31  Atl.  51. 

58.  Notice  of  limitation. — Georgia  R. 
Co.  I'.  Baldoni,  115  Ga.  1013,  43  S.  E.  364, 
wherein  it  was  held  that  a  placard  or  no- 
tice posted  by  a  railroad  company  at  its 
ticket  office,  announcing  that  tickets  of  a 
certain  class  must  be  used  on  the  day  of 
sale,  is  not  admissible  in  the  company's 
favor,  in  a  suit  by  a  passenger  for  an  al- 
leged wrongful  ejection  on  the  ground 
that  his  ticket  had  expired,  unless  it  be 
shown  that  the  passenger  had  read  the 
placard  or  had  notice  of  its  contents. 

59.  Time  limit  must  be  reasonable. — 
See  ante,  "Limitations  as  to  Time,"  § 
3331. 

60.  Texas,  etc.,  R.  Co.  v.  Dennis,  4  Tex. 
Civ.  App.  90,  33   S.  W.  400. 

61.  Gulf,  etc.,  R.  Co.  V.  Wright,  3  Tex. 
Civ.  App.  463,  31  S.  W.  399. 

62.  Good  faith  of  passenger. — Rudy  v. 
Rio  Grande,  etc.,  R.  Co.,  8  Utah  165,  30 
Pac.   366. 
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Extension  of  Time. — It  is  held  that  a  railway  company  has  no  right  to  eject 
a  passenger  traveling  on  an  excursion  ticket  after  the  original  date  of  limitation, 
where  the  same  has  been  extended  by  an  authorized  agent  of  the  company.*^ 

§§  2996-3001.  Passenger  on  Wrong  Train,  or  Route,  or  Carried 
Past  Destination — §§  2996-2997.  Passenger  on  Wrong  Train— §  2996. 
In  General. — Fault  of  Passenger. — A  passenger  who  by  his  own  mistake  is 
on  a  train  on  which  his  ticket  does  not  entitle  him  to  ride,  may  be  ejected  where 
he  refuses  to  pay  fare. 8*  A  railroad  may  eject  the  holder  of  an  excursion 
ticket  sold  at  reduced  rates,  with  printed  conditions  for  continuous  passage,  who 
enters  a  train,  knowing  that  it  does  not  go  through  to  the  ticket  terminus,  and 
intending  to  stop  short  of  there,  though  he  had  been  assigned  to  that  train  by 
the  company's  gate  keeper  and  train  dispatcher.^^ 

Fault  of  Carrier. — A  carrier  is  liable  for  the  ejection  of  one  who  is  on  the 
wrong  train  by  its  fault.^"     It  is  held  that  where  a  passenger  by  mistake  is  on 


63.  Extension  of  time. — Randall  v.  New 
Orleans,  etc.,  R.  Co.,  45  La.  Ann.  778,  13 
So.  166. 

64.  Passenger  on  wrong  train. — Pitts- 
burgh, etc.,  R.  Co.  V.  Lightcap,  7  Ind. 
App.  249,  34  N.  E-  343;  Mace  v.  Southern 
R.  Co.,  151  N.  C.  404,  66  S.  E.  342,  24  L. 
R.   A.,   N.    S.,    1178. 

If  a  railroad  company  give  reasonable 
notice  to  change  cars,  and  a  passenger  by 
his  own  carelessness  neglects  to  change 
cars,  the  fault  is  his  own,  and  the  com- 
pany is  not  liable;  and  if,  after  starting 
from  the  station  in  the  wrong  direction, 
the  error  is  discovered  in  time  for  him 
to  go  back  to  the  station,  and  start 
thence  without  delay  for  the  place  to 
which  he  had  purchased  a  ticket,  and  the 
company  offer  him  the  privilege  of  go- 
ing free  of  charge,  and  he  refuses  to  re- 
turn, or  to  leave  the  cars,  or  to  pay  for 
the  route  he  is  traveling,  he  may  law- 
fully be  ejected  from  the  train.  Page  v. 
New  York  Cent.  R.  Co.,  VA  N.  Y.  Super. 
Ct.   523. 

Illustrations. — Plaintiff  purchased  a 
ticket  over  defendant's  road  to  H.,  a  sta- 
tion ten  miles  beyond  B.  S.,  and  entered 
a  freight  train  which  was  not  authorized 
to  carry  passengers  beyond  B.  S.  He 
testified  that  the  ticket  agent  directed 
him  to  take  it.  He  was  informed  by  the 
conductor,  after  starting,  that  he  could 
not  be  carried  beyond  B.  S.,  but  he  de- 
clined to  leave  the  train,  as  the  conductor 
offered  him  an  opportunity  to  do,  and 
declared  that  he  would  go  on.  He  sur- 
rendered his  ticket,  which  the  conductor 
canceled,  and  rode  to  B.  S.,  where  he  was 
required  by  the  conductor  to  leave  the 
train.  Held,  that  defendant  was  not  li- 
able, unless  the  ticket  agent  gave  the 
direction  testified  to  by  plaintiff.  South, 
etc.,  R.  Co.  V.  Huffman,  76  Ala.  493,  52 
Am.  Rep.  349. 

Plaintiff,  who  intended  to  take  a  train 
for  L.,  took  a  train  which  left  the  line  on 
a  branch  road  before  it  reached  L.  Plain- 
tiff was  told  by  the  conductor  to  get  off 
at  N.,  on  the  branch,  and  take  a  return 
train,    which    would    carry    him    to    S.    in 


time  to  take  his  train  for  L.,  neither  the 
conductor  nor  passenger  saying  any- 
thing as  to  fare  for  the  return  trip, 
which,  under  the  custom  of  the  company, 
would  have  b^en  free.  Plaintiff  refused 
to  return  or  pay  his  fare  for  passage  on 
the  branch  road.  Held,  that  plaintiff 
could  not  recover  for  his  ejection.  Barker 
V.  New  York  Cent.  R.  Co.,  24  IN.  Y.  599. 

When  defendant's  ticket  agent  in  New 
York  told  plaintiff'  that  defendant  was 
selling  excursion  tickets  from  New  York 
to  Bridgeport,  and  that  the  train  would 
reach  Bridgeport  at  3  p.  m.,  plaintiff  pur- 
chased such  a  ticket,  which  stated,  under 
the  words  "Rules  and  Regulations," 
printed  in  large  letters,  that  the  ticket 
was  not  good  on  the  Boston  Expres.s, 
and,  on  presenting  it  to  the  doorkeeper, 
was  admitted  to  the  Boston  Express  at  1 
p.  m.,'  and  the  conductor  refused  to  ac- 
cept the  ticket,  and  expelled  him  from 
the  train.  Held,  that  defendant  was  not 
liable.  Nolan  v.  New  York,  etc.,  R.  Co., 
41  N.  Y.  Super.  Ct.  541. 

Where  a  passenger  held  an  excursion 
ticket,  sold  at  a  reduced  rate,  which  re- 
cited that  it  was  not  good  on  a  particular 
train,  and,  though  he  did  not  read  the 
ticket  before  boarding  such  train,  he  was 
apprised  that  it  did  not  entitle  him  to 
travel  thereon,  he  was  not  entitled  to  re- 
cover damages  for  his  ejection,  accom- 
panied by  no  unnecessary  force.  England 
V.  International,  etc.,  R.  Co.,  73  S.  W.  24, 
32   Tex.   Civ.   App.   86. 

65.  Johnson  v.  Philadelphia,  etc.,  R.  Co., 
63  Md.  106,  IS  Am.  &  Eng.  R.  Cas.  304. 

66.  Fault  of  carrier. — Mace  v.  Southern 
R.  Co.,  151  N.  C.  404,  66  S.  E.  342,  24  E. 
R.  A.,  N.  S.,  1178;  Pittsburgh,  etc.,  R.  Co. 
V.  Reynolds,  55  O.  St.  370,  45  N.  E.  713; 
Lake  Shore,  etc.,  R.  Co.  v.  Mortal,  18  O. 
C.   C.  562,  8  O.  C.  D.  134. 

Where  one  took  passage  on  a  train  for 
a  destination  which  necessitated  a  change 
of  cars,  and,  when  she  arrived  there,  re- 
quested the  company's  porter  to  di- 
rect her  to  the  train  she  should  take, 
but  by  reason  of  his  misdirection  boarded 
a  train   in   a   different   direction,   and   was 
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the  wrong  train  through  the  fault  of  the  conductor,  it  is  the  duty  of  the  rail- 
road to  return  him  to  the  place  where  the  mistake  occurred,  or  at  least  to  leave 
him  at  some  point  where  he  will  not  be  subjected  to  any  serious  annoyance,  and 
return  him  to  the  place  where  he  took  the  wrong  train  by  the  first  returning 
train.*''  A  ticket  holder,  informed  by  the  depot  master  that  a  certain  train 
would  take  him  to  his  destination,  may  recover  of  the  railroad  company  for 
expelling  him  from  such  train,  though  the  train  was  chartered,  and  the  con- 
ductor expelled  him  to  fulfil  the  company's  obligation  to  the  charterer.*  *  Where 
a  passenger  was  informed  by  a  brakeman  that  he  was  on  the  right  train  but,  after 
going  a  few  hundred  yards,  was  put  off  by  the  conductor  as  being  on  the  wrong 
train,  and  in  trying  to  walk  back  on  the  railway  track  he  fell  through  trestle 
work,  he  was  not  guilty  of  contributory  negligence.**  Where  a  passenger  re- 
ceives a  transfer  ticket  which  is  marked  not  good  on  night  cars,  and  at  the  point 
of  transfer  attempts  to  get  on  four  cars  in  succession,  but  is  prevented  by  the 
conductors  on  the  ground  that  the  cars  were  only  going  to  the  barn,  and  subse- 
quently gets  on  the  fifth  car,  which  proves  to  be  a  night  car,  and  is  excluded 
therefrom  when  he  presents  his  ticket  and  refuses  to  pay  an  additional  fare, 
the  company  will  be  liable  as  for  a  wrongful  exclusion.'"' 

Limitations  as  to  Trains. — A  railroad  company  may  define  and  limit  the 
train  upon  which  a  passenger  using  a  ticket  is  entitled  to  ride.  So  when  a  pas- 
senger on  a  passenger  train  offers  a  ticket  which  on  its  face  entitles  him  to 
ride  only  on  a  freight  train  to  take  care  of  stock  shipments,  and  he  refuses  to 


■ejected  by  the  conductor  when  he  dis- 
covered the  mistake,  the  company  was 
liable  for  the  damages  sustained  by  the 
porter's  misdirection  on  whose  statement 
she  was  entitled  to  rely.  Bullock  v.  At- 
lantic, etc.,  R.  Co.,  153  N.  C.  66,  67  S. 
E.   60. 

Plaintiff  had  a  ticket  over  a  railroad 
which  formed  a  junction  with  defendant's 
Toad.  On  arriving  at  the  junction,  the 
train  switched  off  on  defendant's  road. 
Plaintiflf  inquired  of  the  conductor  who 
took  charge  at  that  point  if  she  was  on 
the  right  road,  and  was  told  to  keep  her 
seat,  and  a  short  distance  on  was  ejected 
Ijy  the  same  conductor.  Held,  that  it  was 
the  conductor's  duty  to  examine  plain- 
tiff's ticket  or  inquire  as  to  her  destina- 
tion, and  his  failure  to  do  so  was  negli- 
gence. International,  etc.,  R.  Co.  v.  Gil- 
bert, 64  Tex.  536. 

A  lady  passenger  who  is  on  a  wrong 
train  by  the  fault  of  defendant's  agent, 
and  who  is  put  off  at  night  at  a  lonely 
place,  from  where  she  walks  back  to  the 
next  station,  being  afraid  to  remain  there, 
is  not  precluded  from  recovering  dam- 
ages for  injuries  received  and  fright  suf- 
fered in  walking  back  to  the  station  by 
the  fact  that  she  was  unwilling  either  to 
pay  fare  for  being  carried  further  on  the 
train,  or  to  remain  at  the  place  where 
she  was  put  oflf  until  the  arrival  of  a  re- 
turn train.  International,  etc..  R.  Co.  v. 
Smith   (Tex.),  1  S.  W.  565. 

67.  International,  etc.,  R.  Co.  v.  Gil- 
hert,  64  Tex.  536,  cited  in  St.  Louis,  etc., 
R.  Co.  V.  Pruitt  (Tex.  Civ.  App.),  79  S. 
W.  598,  writ  of  error  denied  in  97  Tex. 
487,   80   S.   W.   73. 

Where  a  passenger  informed  the  con- 
ductor  of  her   destination   and   route,   and 


was  told  by  him  that  this  was  the  train 
which  she  was  to  take,  and  he  helped  her 
to  board  the  same,  but  when  he  saw  her 
ticket,  after  the  train  had  started,  dis- 
covered that  she  was  on  the  wrong  train, 
and  compelled  her  to  get  ofT  at  the  next 
station,  in  spite  of  her  advanced  age,  her 
protests  that  she  had  no  money,  and  her 
information  that  if  he  would  carry  her 
to  a  point  some  six  miles  distant  she 
would  be  subjected  to  no  inconvenience, 
as  she  had  friends  and  relatives  there, 
whereas  by  being  compelled  to  get  off 
at  the  next  station  she  was  greatly  de- 
layed and  caused  much  suffering  and 
anguish,  on  account  of  lack  of  accommo- 
dations, hunger,  etc.,  the  duty  of  the 
railroad  was  not  discharged  by  causing 
the  passenger  to  get  off  at  the  next  sta- 
tion, and  permitting  her  to  return  with- 
out charge  to  the  place  where  she  got  on, 
but  it  was  the  railroad's  duty  to  carry  her 
to  the  station  where  her  friends  and  rela- 
tives were.  St.  Louis,  etc.,  R.  Co.  v. 
Pruitt  (Tex.  Civ.  App.),  79  S.  W.  598, 
writ  of  error  denied  in  80  S.  W.  73,  97 
Tex.  487. 

68.  Martin  v.  New  York,  etc.,  R.  Co., 
1   N.   Y.   St.   Rep.  738. 

Duty  of  conductor  to  make  explanation. 
— The  conductor  of  a  specially  chartered 
car  has  no  right  to  forcibly  expel  a  per- 
son who  presents  a  ticket  good  on  an- 
other train  of  the  same  road,  without 
fully  explaining  the  reason  why  the  ticket 
is  not  good  on  his  train.  Martin  v.  New 
York,  etc.,  R.  Co.,  1  N.  Y.  St.  Rep.  738. 

69.  Houston,  etc.,  R.  Co.  v.  Devainy, 
63  Tex.  173. 

70.  Golden  v.  Pittsburg  R.  Co.,  28  Pa. 
Super.  Ct.  313. 
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pay  fare,  and  shows  no  other  evidence  of  right  to  ride  on  the  train,  he  can  not 
recover  for  his  ejection,  and  the  fact  that  he  had  been  allowed  on  several  oc- 
casions to  ride  on  passenger  trains  on  similar  tickets  is  immaterialJi  When 
a  railroad-  company  issues  tickets  with  no  special  restrictions,  but,  by  a  rule 
of  the  company,  the  holders  of  such  tickets  can  ride  only  on  certain  trains,  a 
person  purchasing  such  a  ticket,  and  who  is  ignorant  of  the  rule,  can  not  be  law- 
fully expelled  from  a  train  on  which  he  has  taken  passage  contrary  to  such  regu- 
lation J  ^ 

Reverse  Direction. — A  person  who  enters  upon  a  railroad  train,  with  knowl- 
edge that  his  ticket  on  its  face  entitles  him  to  be  carried  in  the  reverse  di- 
rection from  that  in  which  he  proposes  to  go,  and,  with  ample  opportunity  to 
procure  another,  may  be  ejected  for  refusal  to  pay  fare.'^  And  this  rule  is 
not  affected  by  the  fact  that  such  person  had  before  passed  over  the  road  upon 
other  tickets  in  a  direction  the  reverse  of  that  advertised  upon  their  face,  and 
that  a  conductor  upon  another  train  at  another  time  expressed  an  opinion  to 
him  that  such  ticket  would  be  good  for  either  direction^* 

§  2997.  Train  Not  Stopping  at  Passenger's  Destination. — It  is  gen- 
erally held  that  it  is  the  duty  of  a  passenger  to  ascertain  that  the  train  he  enters 
.is  required  by  the  rules  of  the  company,  to  stop  at  the  station  for  which  he 
takes  passage,  and  if  he  enters  a  train  that  does  not  stop  at  such  station  the 
conductor  may  eject  him  for  refusal  to  pay  fare  to  the  next  station  at  which  the 
train  is  required  to  stop.'^^     g^t  {^  Georgia  the  contrary  is  heldJ®     It  is  held 


71.  Limitations  as  to  trains. — Thorp  v. 
Concord  R.  Co.,  61  Vt.  378,  17  Atl.  791. 

72.  Maroney  v.  Old  Colony,  etc.,  R. 
Co.,  106  Mass.  153,  8  Am.  Rep.  305;  De 
Board  v.  Camden  Interstate  R.  Co.,  63 
W.  Va.  41,  57   S.   E.  279. 

73.  Entering  train  with  knowledge  that 
ticket  is  for  opposite  direction. — Godfrey 
V.  Ohio,  etc.,  R.  Co.,  116  Ind.  30,  18  N. 
E.  61;  Keeley  v.  Boston,  etc.,  R.  Co.,  67 
Me.   163,   24  Am.   Rep.   19. 

To  compel  railroad  companies  to  re- 
ceive unused  tickets,  without  regard  to 
the  direction  which  the  holder  wishes  to 
go,  would  introduce  inextricable  con- 
fusion into  their  business,  and  be  of  no 
benefit  to  any  person  possessed  of  suffi- 
cient intelligence  to  go  upon  a  train.  God- 
frey V.  Ohio,  etc.,  R.  Co.,  18  N.  E.  61,  116 
Ind.  30. 

Both  parts  of  round-trip  ticket  stamped 
for  going  trip. — In  Poulin  v.  Canadian 
Pac.  R.  Co.,  3  C.  C.  A.  23,  53  Fed.  197,  17 
1,.  R.  A.  800,  it  appeared  that  plaintiff 
paid  the  price  of  a  ticket  from  D.  to  Q. 
and  return,  but,  by  mistake  of  the  ticket 
agent,  was  given  a  ticket  both  parts  of 
which  were  stamped  for  passage  from  D. 
to  Q.  He  discovered  the  mistake  when 
about  to  take  the  train,  and  consulted  a 
person  temporarily  in  charge  of  the  sta- 
tion office  during  the  absence  of  the 
agent.  This  person  said  he  had  no  au- 
thority to  correct  the  mistake,  but 
thought  the  matter  would  be  all  right. 
The  passenger  went  to  Q.,  and  spent  sev- 
eral weeks,  but  on  his  return  trip  was 
ejected  from  the  train.  It  was  held  that 
he  was  bound  to  know  that  the  conductor 
had  a  right  to  refuse  the  ticket,  and,  there- 
fore, in  boarding  the  train  was  guilty  of 
negligence  barring  a  recovery  in  tort,  and 


rendering    his    damages    merely    nominal 
if  his  action  was  on  contract. 

74.  Keeley  v.  Boston,  etc.,  R.  Co.,  67 
Me.  163,  34  Am.  Rep.  19. 

75.  Train  not  stopping  at  passenger's 
destination. — United  States. — Texas,  etc., 
R.  Co.  V.  Ludlam,  57  Fed.  481,  6  C.  C.  A. 
454,  following  Beauchamp  v.  International, 
etc.,   R.   Co.,   56  Tex.   239. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Bills, 
]04  Ind.  13,  3  N.  E.  611;  Pittsburgh,  etc., 
R.  Co.  V.  Lightcap,  7  Ind.  App.  349,  34  N. 
E.   243. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Gants, 

76.  Southern  R.  Co.  v.  Flanigan,  10 
Ga.  App,  745,  74  S.  E.  85,  wherein  the 
court  said:  "The  sounder  rule  on  the 
subject  is  to  impose  upon  the  railroad 
company  the  duty  of  giving  the  informa- 
tion to  the  purchaser  of  the  ticket  over 
its  railroad  as  to  what  train  stops  at  the 
particular  station  to  which  it  sells  the 
ticket,  and  not  to  impose  the  duty  of  in- 
quiry upon  the  proposed  passenger.  *  *  * 
Certainly  this  should  be  the  rule,  in  the 
absence  of  any  restriction  in  the  ticket 
itself  showing  that  it  is  not  good  for 
transportation  to  the  particular  station 
to  which  it  had  been  purchased.  When 
a  person  goes  to  a  railroad  station  and 
buys  a  ticket  from  the  agent  of  the  com- 
pany, the  reasonable  inference  from  that 
act  is  that  he  intends  to  become  a  pas- 
senger to  his  destination  on  the  next 
train  passing  the  initial  point  and  going 
to  the  particular  place  designated  by  the 
licket;  and  if  the  next  train  is  a  through 
train,  or  one  that  does  not  stop  at  that 
station,  the  agent  of  the  company,  when 
he  sells  the  ticket  to  the  proposed  pas- 
senger, should  inform  him  of  the  fact." 
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that  the  rule  stated  above  applies  where  the  train  stopped  occasionally,  and 
not  regularly,  at  the  passenger's  destination.'''^  But  it  is  also  held  that  where 
a  train  occasionally  stops  at  a  station,  the  carrier  has  the  burden  of  showing 
that  it  was  justified  in  ejecting  a  passenger  destined  for  that  station  for  re- 
fusal to  pay  additional  fare  on  the  failure  of  the  train  to  stop  to  permit  him 
to  alight.''^  A  passenger  before  boarding  a  train,  is  not  bound  to  inform  him- 
self as  to  whether,  under  the  regulations  of  the  carrier,  it  will  stop  the  train 
at  his  destination,  where  the  carrier,  by  habitually  stopping  the  train  at  that 
place,  has  induced  the  passenger  to  believe  that  its  rule  that  the  train  should 
not  stop  there  except  under  exceptional  circumstances  had  been  abrogated.'''* 
Fault  of  Carrier. — A  railroad  company  is  liable  for  all  injuries  caused  by 
the  act  of  the  conductor  in  ejecting  a  passenger  in  accordance  with  the  com- 
pany's rules,  because  the  train  did  not  stop  at  the  destination  called  for  by 
the  passenger's  ticket,  if  this  situation  was  the  jesult  of  the  negligence  of  the 


38  Kan.  608,  17  Pac.  54,  5  Am.  St.  Reo. 
780. 

Kentucky. — Hancock  v.  L-ouisville,  etc., 
R.   Co.,  85   S.  W.  210,  27  Ky.   L.  Rep.  434. 

Missouri. — Logan  v.  Hannibal,  etc.,  R. 
Co.,  77  Mo.  663;  Turner  v.  McCook,  77 
Mo.   App:   196. 

New  York. — Fink  v.  Albany,  etc.,  R.  Co. 
(N.   Y.),   4   Lans.   147. 

Oklahoma. — Noble  v.  Atchison,  etc.,  R. 
Co.,  4   Okla.   534,  46   Pac.  483. 

Texas. — Albin  v.  Gulf,  etc.,  R.  Co.,  43 
Tex.    Civ.   App.   170,   95    S.   W.   581. 

Illustrations. — A  passenger  insisted 
upon  being  left  at  B.,  where  the  con- 
ductor told  him  the  train  did  not  and 
would  not  stop.  The  train  reached  A., 
the  last  station  at  which  it  stopped  this 
side  of  B.,  and,  upon  the  refusal  of  the 
passenger  to  pay  fare  to  a  station  beyond, 
the  conductor  put  him  ofif  the  train.  Held, 
that  the  conductor  was  justified  in  so  do- 
ing. Logan  V.  Hannibal,  etc.,  R.  Co.,  77 
Mo.   663. 

A  railroad  ticket  agent,  in  response  to 
plaintiff's  inquiry,  stated  that  the  passen- 
ger train  going  north  was  due  in  ten 
minutes,  and  sold  him  a  ticket  to  a  sta- 
tion on  the  line  of  such  train  at  which 
the  train  due  in  ten  minutes  was  not 
scheduled  to  stop,  but  at  which  a  train 
due  in  seventy  minutes  would  stop.  Held 
insufficient  to  show  an  agreement  that 
the  first  train  would  stop  at  said  station. 
Noble  V.  Atchison,  etc.,  R.  Co.,  4  Okla. 
534,   46. Pac.  483. 

A  passenger  offering  a  ticket  entitling 
him  to  ride  to  a  station  at  which  the  train 
is  not  scheduled  to  stop,  and  refusing  to 
pay  his  fare  to  the  first  stopping  place  of 
the  train  which  is  beyond  his  destination, 
except  on  consent  to  stop  the  train  at  his 
station,  may  be  ejected  before  reaching 
his  station.  Caldwell  v.  Lake  Shore,  etc., 
R.   Co.,  8  Pa.   Co.   Ct.   R.  467. 

In  an  action  against  a  railroad  com- 
pany for  being  put  off  a  freight  train, 
which  plaintiff  had  boarded  as  a  passen- 
ger with  a  ticket,  believing  that  it  was 
his  train,  it  is  proper  to  instruct  that  it 
is  the  duty  of  passengers  to  inquire 
whether  a  given   train  stops   at  their  sta- 


tion, and  the  duty  of  trainmen  to  warn 
passengers  not  to  board  or  remain  on 
wrong  trains.  Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.  592,  65  N.  W.  506. 

In  an  action  for  ejection  of  a  passenger 
before  arrival  at  her  destination,  an  an-« 
swer  alleged  that,  though  defendant 
operated  a  daily  train,  offering  ample  pas- 
senger accommodations,  that  stopped  at 
plaintiff's  destination,  the  train  plaintiff 
boarded  was  a  fast  passenger  train  which 
did  not  stop  there,  except  on  signal  or  to 
let  off  through  passengers  according  to  its 
regular  published  time  card,  and  that  de- 
fendant refused  to  accept  plaintiff's  fare 
for  transportation  on  such  train  except  to 
a  station  at  which  the  train  was  sched- 
uled to  stop,  and  plaintiff,  having  refused 
to  pay  fare  to  such  station,  was  ejected. 
Held,  to  state  a  sufficient  defense.  Albin 
V.  Gulf,  etc.,  R.  Co.,  43  Tex.  Civ.  App. 
170,  95  S.  W.  589. 

A  person  who  goes  upon  a  train,  know- 
ing that  it  does  not  stop  at  his  destina- 
tion, and  refuses  to  pay  fare  to  the  next 
station  at  which  it  does  stop,  may  be  put 
off  at  any  reasonably  safe  place.  The 
railway  company  is  not  required  to  carry 
him  to  the  next  station  or  highway,  or 
to  a  place  where  it  will  be  convenient  for 
him  to  get  off.  New  York,  etc.,  R.  Co. 
V.  Willing,  5  O.  C.  C,  N.  S.,  137,  14-24 
O.    C.   D.   474. 

Necessary  allegation  of  complaint. — In 
an  action  by  a  passenger  for  wrongful 
ejection  from  a  train,  plaintiff  must  aver 
in  his  complaint  that  the  rules  of  the  com- 
pany provided  that  the  train  on  which  be- 
took passage  should  stop  at  the  station 
named  on  his  ticket.  Chicago,  etc.,  R. 
Co.  V.  Bills,  3  N.  E.  611,  104  Ird.  13.  And 
an  allegation  that  the  ticket  agent  told 
him  that  he  could  take  such  train  is  not 
sufficient;  such  a  statement  not  binding 
the  company.  White  v.  Evansville,  etc., 
R.   Co.,   33   N.  E.  273.   133   Ind.   480. 

77.  Fink  v.  Albany,  etc.,  R.  Co.  (N. 
Y.),   4   Lans.   147. 

78.  Sira  v.  Wabash  R.  Co.,  115  Mo.  127, 
21   S.  W.  905,  37  Am.   St.  Rep.  386. 

79.  Albin  V.  Gulf,  etc.,  R.  Co.,  43  Tex. 
Civ.  App.   170,   95   S.  W.   589. 
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company. sf*  So  where  .a  ticket  seller  of  a  railroad  company  sells  a  ticket  for 
passage  on  a  particular  train,  assuring  the  purchaser  that  the  train  will  stop 
at  the  station  at  which  he  desires  to  alight,  he  may  recover  damages  from  the 
company  if  expelled  from  the  train  by  the  conductor  solely  on  the  ground  that 
the  train  does  not  stop  at  the  station  in  question,^i  unless  the  purchaser  knew 
or  had  reason  to  believe  that  the  information  given  him  by  the  ticket  agent 
was  incorrect,  or  that  there  was  a  rule  or  regulation  of  the  company  making 
the  agent  incompetent  to  give  the  information,  or  prohibiting  the  conductor 
from  stopping  the  train  at  that  station. ^^  y\n(j  jj-  jg  ]^gi(j  ^jia,t  where  at  the 
time  a  passenger  bought  his  ticket  there  was  an  express  agreement  between 
him  and  the  ticket  agent  that  he  might  travel  to  his  destination  on  the  train 
which  he  took,  action  will  lie  for  his  being  put  off,  before  arriving  at  such 
place,  on  the  ground  that  the  train  did  not  stop  there. *^  It  is  also  held  that 
where  a  holder  of  a  passenger  ticket  entitling  him  to  passage  over  a  railway 
from  one  point  to  another  took  passage  on  a  train  on  the  advice  of  a  railway  em- 
ployee provided  for  that  purpose,  the  employees  in  charge  of  the  train  were  re- 
quired to  stop  it  at  the  destination  of  the  passenger,  and  ejecting  ftim  at  another 
place  subjected  the  company  to  damages.**  Rut  there  are  cases  holding  that 
where  a  passenger  bought  a  ticket  to  a  station  at  which  he  was  informed  by  the 
ticket  agent  the  train  would  stop  but  the  conductor  advised  him  that  the  train 
did  not  stop  at  that  station,  and  that  he  would  have  to  get  off  at  the  station  next 
before  on  the  one  side,  or  pay  fare  to  the  one  next  beyond  on  the  other  side, 
it  was  the  passenger's  duty  to  get  off,  with  the  right  to  sue  for  whatever  dam- 
age or  expense  was  caused  by  his  misinformation,  but  that,  having  chosen  to 
go  on,  he  could  not  recover  for  the  ejection.*^ 

Statutory  Requirement  to  Stop. — A  provision  in  a  ticket  good  ''only  on 
such  trains  as  stop  regularly  at  both  stations"  is  no  defense  to  an  action  for  being 
ejected  between  the  stations  because  the  train  did  not  so  stop,  where  the  ticket 
was  issued  after  the  enactment  of  a  statute  commanding  the  company  to  stop, 
and  the  passenger  bought  the  ticket  supposing  the  train  did  stop.^^ 

Where  a  passenger  agrees  to  get  off  at  an  intermediate  point,  a  con- 
ductor receiving  and  canceling  his  ticket  to  a  certain  point  at  which  he  has  no 
authority  to  stop  the  train,  may  expel  such  passenger  from  the  train  if  he  tries 
to  remain  there  after  reaching  the  intermediate  point.^'^ 

§  2998.  Passenger  on  Wrong  Route. — Where  there  is  a  direct  and  a  cir- 
cuitous route  between  two  places,  and  a  pagsenger  procures  a  ticket  by  the  di- 

80.  Fault  of  carrier. — Chicago,  etc.,  R.  safety  of  those  traveling  upon  it  requires 
Co.  V.  Spirk,  70  N.  W.  936,  51  Neb.  167.  that   the   trains    running   over   it   shall    be 

81.  Misinformation  as  to  stop  of  train.  moved  according  to  a  prearranged  sched- 
— Atkinson  v.  Southern  R.  Co.,  114  Ga.  "le,  and  this  safeguard  would  be  practi- 
146,  39  S.  E.  888,  55  L.  R.  A.  333;  Central  cally  destroyed  if  a  conductor  vifas  bound 
R.,  etc.,  Co.  V.  Roberts,  91  Ga.  513,  18  S.  to  stop  his  tram  at  a  station,  not  a 
E.  315;  Reynolds  v.  Pittsburgh,  etc.,  R.  scheduled  stoppmg  point,  whenever  a 
Co.,  13  O.  C.  C.  39,  7  O.  C.  D.  501,  af-  passenger  was  wrongly  informed  by  a 
firmed  in  55  O.  St.  370,  45  N.  E.  713.  ticket  agent  that  the  train  would  take  him 

82.  Atkinson  v.  Southern  R.  Co.,  39  S.  ^S  ^^'''^  <fo^A?,"-.„^"^^°.?  %'  Pennsylvania 
E.  888,  114  Ga.  146,  55  L.  R.  A.  323;   Cen-        ^-   ^O-  68  Atl.  107,  74  'N.  J.   L    335. 

tral  R.,  etc.,  Co.  v.  Roberts,  91  Ga.  513,  18  ,  -flamtiff  bought  a  ticket  to  E.,  and  en- 

S    g,  315  tered   a  tram  pointed   out   to   him   by   the 

oo      n  ri  i      1  ^       •  ,      .■  ,  ticket  seller.    The  conductor  accepted  the 

JL      rnff     .t  %"T'"*    "^M      ^'^^f.  t'-^l^^''  but  immediately  notified  him  that 

rfJ^  ^^P    11'   ^    w    ,fi?       ''■    ^°°'l'<.  ^i  the  train  did  not  stop  at  E.,  and  that  he 

Tex    303,   83    S.  W.   363,   reversing   80   S.  could  get  off  at  P.  and  there  resume  his 

h/  TV,t»rr„t;^„,i    .=.fo     -D    r           o     •<.!,  journey  for  E.    He  refused  to  get  off,  and 

J^  ^"t^^national    etc     R.   Co.  v.  Smith,  ^^^  ejected.     Held  proper.     International 

40  Tex.  Civ.  App.  432,  90  S.  W.  709.  etc.,    R.    Co.    v.    Hassell,    63   Tex.    356     50 

85.    Lake  Shore,   etc.,   R.   Co.  v.  Pierce,  Am.  Rep.  535. 

47   Mich.   377,   11   N.   W.   157;    Runyon  v.  86.    Pennsylvania   Co.  v.  Wentz    37   O 

Pennsylvania  R.   Co.,  74  N.  j^.  L.  335,   68  St.   333. 

Atl.  107.  87.    Haskins  v.  Lake  Shore,  etc.,  R.  Co. 

In    the    operation    of    a     railroad,     the  4  Wkly.  L.  Bull.  951,  7  O.  Dec.  679. 
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rect  route,  but  proceeds  by  the  circuitous  route,  he  may  be  ejected  on  failure  to 
pay  the  fare  demanded,^*  though  he  was  notified  to  change  cars  at  the  point 
where  such  change  was  necessary.^^  But  it  is  held  that  the  carrier  is  liable  in 
such  cases  where  the  passenger  takes  the  wrong  route  by  the  erroneous  instruc- 
tions of  its  ticket  agent. s"  It  is  held  that  knowledge  by  the  ticket  agent  of  the 
right  of  a  passenger  under  a  ticket,  the  passenger  having  asked  for  a  ticket  by 
one  route  and  been  given  one  by  another  route,  and  got  on  the  train  by  the  route 
for  which  he  asked  a  ticket,  is  to  be  imputed  to  the  conductor  of  the  train. ^^  But 
it  is  held  that  where  a  passenger  bought  a  ticket  from  the  company's  agent, 
with  the  agreement  that  he  should  have  the  right  to  go  by  way  of  a  certain  place 
but  the  ticket  did  not  so  provide,  and  at  a  junction  where,  as  his  ticket  read,  he 
should  have  changed  cars,  he  was  ejected,  the  company  was  not  liable  for  the 
ejection.^2  Where  a  passenger  contracted  for  a  ticket  over  the  route  he  was 
traveling  on  when  removed  from  the  train,  but  by  mistake  was  given  a  ticket 
over  a  different  route,  when  the  mistake  was  discovered  the  company  was  not 
justified  in  treating  the  passenger  as  a  trespasser,  and  refusing  him  the  right  to 
continue  his  journey  by  that  train,  but  should  have  given  him  a  reasonable  op- 
portunity, when  the  train  stopped,  to  purchase  other  tickets.®^ 

§  2999.  Passenger  on  Wrong  Road. — Where  one  asked  a  ticket  agent  at 
a  union  depot  for  a  ticket  to  a  certain  point,  without  stating  by  which  route  she 
wished  to  go,  and  was  given  a  ticket  which  showed  plainly  that  it  was  over  a 
certain  road,  she  was  not  entitled  to  recover  damages  for  being  put  off  the  train 
of  another  road,  to  which  she  changed  cars,  over  which  the  ticket  was  not  good; 
the  agent  having  the  right  to  assume  that  plaintiff  knew  the  route  she  wished  to 
take  and  could  read  the  ticket  so  as  to  have  the  route  changed  if  she  desired.^* 
And  where  a  passenger  asked  the  ticket  agent,  at  the  point  where  she  changed 
cars,  when  the  train  left  for  a  certain  place,  and  was  told  that  a  train  left  for 


88.  Direct  or  circuitoiK  route. — Church 
V.  Chicago,  etc.,  R.  Co.,  6  S.  Dak.  235,  60 
N.  W.  854,  26  L.  R.  A.  616;  Bennett  v. 
New  York,  etc.,  R.  Co.,  5  Hun  599,  af- 
firmed in  69  N.  Y.  594,  35  Am.  Rep.  250; 
Mace  V.  Southern  R.  Co.,  151  N.  C.  404, 
66   S.   E.   342,  24.  L.    R.  A.,   N.   S.,   1178. 

89.  Church  v.  Chicago,  etc.,  R.  Co.,  6 
S.  Dak.  335,  60  N.  W.  854,  26  L.  R.  A. 
616. 

90.  Mace  v.  Southern  R.  Co.,  151  N. 
C.  404,  66  S.  E.  342,  24  L.  R.  A.,  N.  S., 
1178. 

Ticket  not  designating  which  of  two 
routes. — In  Illinois  Cent.  R.  Co.  v. 
Harper,  83  Miss.  560,  35  So.  764,  64  L.  R. 
A.  283,  102  Am.  St.  Rep.  469,  it  appeared 
that  a  railroad  company,  having  two 
routes  between  the  point  where  it  re- 
ceived a  passenger  and  the  place  of  her 
destination,  sold  her  a  ticket  without 
designation  thereon  of  the  route  upon 
which  it  was  good.  It  was  held  that  it 
was  bound  by  the  direction  of  its  ticket 
agent  to  the  purchaser  as  to  the  proper 
train  for  her  to  take,  and  liable  to  the 
passenger  for  an  ejection  from  such  train. 

91.  Levan  v.  Atlantic,  etc.,  R.  Co.,  86 
S.   C.   514,   68   S.   E.   770. 

Passenger  not  charged  with  notice. — 
Plaintiff,  who  asked  defendant's  agent  at 
U.  for  a  ticket  to  S.  by  way  of  C,  and 
was  given  a  ticket  without  a  coupon, 
such  as  was  used  over  the  route  to  S.  by 
way  of  H.,  was  not  charged  with  notice 


that  the  route  by  way  of  H.  must  be 
taken,  because  defendant  neither  owned 
nor  operated  a  road  from  U.  to  S.,  by  way 
of  C,  and  did  own  and  operate  one  by 
way  of  H.,  and  the  ticket  had  no  coupon 
attached  to  it  from  C.  to  S.  on  some  other 
road;  there  being  no  proof  that  defendant 
always  indicated  the  route  over  roads  in 
this  way,  and  that  plaintiff  knew  or 
ought  to  have  known  it.  Levan  v.  At- 
lantic, etc.,  R.  Co.,  68  S.  E.  770,  86  S.  C. 
514. 

92.  Eouisville,  etc.,  R.  Co.  v.  Breckin- 
ridge, 99  Ky.  1,  34  S.  W.  702,  17  Ky.  L. 
Rep.    1303. 

93.  Effect  of  mistake  of  ticket  agent. — 
Gulf,  etc.,  R.  Co.  V.  Rather,  3  Tex.  Civ. 
App.   72,  21   S.  W.   951. 

Negligence  of  passenger  in  not  exan> 
ining  ticket. — ^^Where  in  such  case  the 
passenger  for  want  of  time,  did  not  ex- 
amine his  ticket  before  boarding  the  train, 
which  was  about  to  leave,  nor  before 
reaching  the  station  where  the  change  of 
cars  is  made  for  the  route  called  for  by 
the  ticket,  the  question  as  to  whether  he 
was  negligent  in  failing  to  discover  the 
mistake  in  the  ticket  before  his  right  to 
ride  was  questioned  by  the  conductor  was 
for  the  jury  to  determine  from  all  the 
facts  and  surrounding  circumstances. 
Gulf,  etc.,  R.  Co.  V.  Rather,  3  Tex.  Civ. 
App.  72,  21  S.  W.  951. 

94.  Passenger  on  vfTong  road. — Mc- 
Kinley  v.  Louisville,  etc.,  R.  Co.,  137  Ky. 
845,  127  S.  W.  483,  28  L.  R.  A.,  N.  S.,  611.. 
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that  place  at  a  certain  time  on  two  roads,  over  one  of  which  she  held  a  ticket, 
the  agent  was  not  guilty  of  negligence  so  as  to  authorize  recovery  from  the  com- 
pany for  damages  for  being  ejected  from  a  train  on  the  road  over  which  the 
ticket  was  not  good.^^ 

§  3000.  Passenger  on  Wrong  Part  of  Road. — Where  the  ticket  pre- 
sented to  the  conductor  does  not  entitle  the  passenger  to  travel  on  that  portion 
of  the  road,  the  refusal  of  the  passenger  to  pay  fare  or  to  leave  the  car  on  re- 
quest justifies  his  expulsion  therefrom. ^^  But  there  is  a  conflict  of  authority 
where  the  mistake  of  the  carrier's  agent  has  caused  the  passenger  to  be  without 
proper  evidence  of  his  right  to  transportation.^'^ 

§  3001.  Passenger  Carried  Past  Destination. — A  passenger  wrongfully 
carried  by  his  destination  and  ejected  between  stations  is  entitled  to  recover 
damages  as  for  a  tort.^^  A  person  about  to  become  a  passenger  must  use  rea- 
sonable diligence  in  acquainting  himself  with  the  rules  and  regulations  of  the 
company  respecting  the  time  when,  the  place  where,  and  the  circumstances  under 
ivhich  a  train  on  which  he  desires  to  travel  may  go  or  stop,  according  to  such 
rules,  and  if  by  neglecting  to  do  so  he  makes  a  mistake  he  can  have  no  remedy 
if  he  is  carried  past  his  destination.^^  Where  a  passenger,  while  intoxicated 
and  irresponsible,  is  carried  past  his  point  of  destination,  the  carrier  has  the 
right  to  put  him  off  the  train,  though,  if  it  were  negligent  in  carrying  him  by 
his  station,  it  is  its  duty  to  return  him  to  that  point.^  And  where  a  passenger 
falls  asleep,  and  is  carried  past  his  destination,  it  is  not  the  duty  of  the  company 
to  carry  him  to  the  next  station,  unless  he  pays  or  offers  to  pay  his  fare  to  such 
station;  and,  if  the  conductor  has  no  reason  to  believe  that  injury  would  result 
therefrom,  he  has  a  right  to  put  the  passenger  off.^ 

§  3002.  Effect  of  Mistake  of  Employee  Issuing  Ticket. — Some  cases 
hold  that  a  passenger  who  without  fault  on  his  part  but  by  the  mistake  of  the 
carrier's  agent,  has  not  been  furnished  with  the  proper  evidence  of  his  right  to 
transportation,  may  recover  for  being  ejected  upon  refusal  to  pay  fare,  where 

95.  McKinley  v.  Louisville,  etc.,  R.  Co.,  ejected.  Held,  that  the  carrier  was  liable 
137  Ky.  845,  137  S.  W.  483,  38  L.  R.  A.,  Lawshe  v.  Tacoma  R..  etc.,  Co.,  39  Wash 
N.  S.,  611.  681,   70   Pax:.   118,   59    L.    R.   A.   350.     See 

96.  Passenger  on  wrong  part  of  road.  fi''"?^"*"  ^'-  Washington,  etc.,  R.  Co.,  3 
— Terre  Haute,  etc.,  R.  Co.  v.  Fitzgerald,  Mackey  (14  D.  C.)  335.  _ 

47  Ind.  79.  Carrier  held  not  liable  for  ejection. — If 

„»      n/r-  ..  1         r    ^-  1    .              ^     /^       ■  ^  passenger  pay  a  railroad  agent  fare  for 

,-  ?!•  v^^^*^"^?   °^  J',''?^^    agent-Gamer  ^   certain    trip,    and   by   mistlke     of     the 

held  liable.— It  is  held  that  where  a  per-  agent  is  given  a  ticket  not  answering  for 

son  called  for  a  ticket  between  two  named  that  purpose  but  only  in  the  opposite  di- 

pomts   on    a   railroad   and   upon   payment  rection,    and    the    conductor     refuses      to 

received   from   the  agent   the   ticket   of   a  recognize   such  ticket,  and  demands   fare, 

complicated    character,    not    easily   under-  .^^hich    the    passenger    fails    to    pay,    ejec- 

stood  by  a  person  unfamiharwith  its  use,  tion  of  the  passenger  from  the  train  with- 

and   having   started    on   his   journey,   was  out    unnecessary    force    will     not      be      a 

ejected  before  reaching  his  destination  on  ground  of  action  against  the  company  as 

the  ground  that  his  ticket  did  not  call  for  f^r  a  tort,  but  the  action  may  and  must, 

passage  to  that  point  but  in  an  opposite  ^e  based  on  the  breach  of  a  contract  to 

direction    from   the   starting   point    he   is  convey   the   passenger.      McKay   v.    Ohio 

entitled   to     recover     damages     therefor.  Ri^gr  r.  Co.,  34  W.  Va.  65,  11  S.  E.  737, 

Georgia  R.  Co.  v.  Olds,  77  Ga.  673.  9  l.  r.  a.  133,  36  Am.  St.  Rep.  913. 

A     passenger     on     a     street     car     line  gg.     person    carried   past   destination.— 

on    which    the    company   issued    transfers  Book  v.  Chicago,  etc.,  R.  Co.,  75  Mo.  App. 

to    its   various    connecting    lines    received  go4 

from   the   conductor   a  transfer  to   a   line  '      -n-.i.  u       t,      ^       n    r<           t  •   1  . 

other  than  the  one  to  which   he  had   re-  J^,   ^J^^^^^'ti  T\        ^^o  "•  ^'^^^'^^P' 

quested   one.      Not   noticing   the   mistake,  ^4  N.  E.  343,  7  Ind.  App.  349. 

he  presented  it  to  the  conductor  on  the  1-    Bragg  v.   Norfolk,   etc.,   R.    Co.,   110 

line  to  which  he  had  requested  a  transfer,  Va.  867,  67  S.  E.  593. 

who  refused  to  accept  it.     The  passenger  a.    Texas  Pac.  R.  Co.  v.  James,  83  Tex. 

declined   to    pay    further    fare,     and     was  306,  18   S.  W.  589,  15  L.  R.  A.  347. 
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he  has  made  proper  explanations  to  the  conductor  as  to  the  mistake.^     But  other 
cases  hold  that  if  the  ticket  or  transfer  produced  by  a  passenger  does  not,  by 


3.  Effect  of  mistake  of  employee  issu- 
ing ticket. — Arkansas. — Hot  Springs  R. 
Co.  V.  Deloney,  45  S.  W.  351,  65  Ark.  177, 
07  Am.  St.  Rep.  913. 

District  of  Columbia.  —  Carpenter  v. 
Washington,  etc.,  R.  Co.,  3  Mackev  (14 
D.   C.)    225. 

Georgia. — Georgia  R.  Co.  v.  Olds,  77 
Ga.  673;  Puckett  v.  Southern  R.  Co.,  9 
Ga.  App.  589,  71  S.  E.  944;  Georgia  R., 
etc.,  Co.  V.  Baker,  125  Ga.  562,  54  S.  E. 
639,  7  L.  R.  A.,  X.  S.,  103,  114  Am.  St. 
Rep.  246. 

Indiana. — Calloway  v.  Mellett,  15  Ind. 
App.  366,  44  'N.  E.  198,  57  Am.  St.  Rep. 
238;  Indianapolis  St.  R.  Co.  v.  Wilson, 
161  Ind.  153,  66  N.  E.  950,  67  NT.  E.  993, 
100  Am.   St.  Rep.  261. 

Iowa. — Ellsworth  v.'  Chicago,  etc.,  R. 
Co.,  95  Iowa  98,  63  N.  AV.  534,  29  E.  R. 
A.  173. 

Kcw  York. — Jacobs  v.  Third  Ave.  R. 
Co.,  75  N.  Y.  S.  67  9,  71  App.  Div.  199,  10 
N.  Y.  Ann.  Cas.  462;  Muckle  v.  Roches- 
ter R.  Co.,  79  Hun  32,  29  N.  Y.  S.  732,  61 
N.  Y.  St.  Rep.  193.  But  see  Nicholson  v. 
Brooklyn  Heights  R.  Co.,  103  N.  Y.  S. 
310.  118  App.  Div.  13;  Weber  v.  Roches- 
ter, etc.,  R.  Co.,  129  N.  Y.  S.  304,  145 
App.  Div.  84. 

North  Carolina. — Norman  v.  East  Caro- 
lina R.   Co.,   161   N.   C.   330,   77   S.   E.   345. 

Ohio. — Pittsburgh,  etc.,  R.  Co.  v.  Rey- 
nolds, 55  O.  St.  370,  45  N.  E.  712;  Lake 
Shore,  etc.,  R.  Co.  v.  Mortal,  18  O.  C.  C. 
562,  8  O.  C.  D.  134;  Cleveland  City  R.  Co. 
I'.    Conner,   74   O.   St.   225,   78   N.   E.   376. 

Tennessee. — 'O'Rouke  v.  Citizens'  St.  R. 
Co.,  103  Tcnn.  124,  52  S.  W.  872,  AH  E.  R. 
A.  614.  76  Am.  St.  Rep.  639;  Memphis  St. 
R.  Co.  V.  Graves,  110  Tenn.  232,  75  S.  W. 
729,   100  Am.   St.   Rep.  803. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Mitch- 
ell, 47  Tex.  Civ.  App.  307,  105  S.  W.  827; 
Missouri,  etc..  Railway  v.  Lightfoot,  48 
Tex.  Civ.  App.  120,  106  S.  W.  3'.)5;  Hous- 
ton, etc.,  R.  Co.  V.  Arey,  18  Tex.  Civ.  App. 
457,  44  S.  W.  894;  Gulf,  etc.,  R.  Co.  v.  St. 
John,  13  Tex.  Civ.  App.  257,  35  S.  W.  501, 
affirmed  in  93  Tex.  662,  no  op.;  Gulf,  etc., 
R.  Co.  V.  Rather,  3  Tex.  Civ.  App.  72,  21 
S.   W.    951. 

West  Virginia. — Trice  v.  Chesapeake, 
etc.,  R.  Co.,  40  W.  Va.  271,  21  S.  E.  1022, 
distinguishing  McKay  v.  Ohio  River  R. 
Co.,  34  W.  Va.  65,  11  S.  E.  737,  9  L.  R. 
A.  132,  26  Am.  St.  Rep  913.  See  ante, 
"Failure  to  Comply  with  Conditions  of 
Ticket."  §§  2990-2994;  "Time  Limit  of 
Ticket  Expired,"  §  2995;  "Passenger  on 
Wrong  Train,  or  Route,  or  Carried  Past 
Destination,"  §§  2996-3001;  post,  "Con- 
clusiveness of  Ticket  or  Transfer  as  be- 
tween Passenger  and  Conductor,"  §  3005. 

When  a  passenger  has  purchased  a 
ticket  from  a  railroad  company,  purport- 
ing to  entitle  him  to  passage  to  a  par- 
ticular  place,    and    has     undertaken     his 


journey  therefor,  and  there  is  nothing  on 
the  face  of  the  ticket,  and  no  prior  knowl- 
edge or  notice  of  rules  of  the  company, 
which  would  make  such  ticket  invalid, 
brought  home  to  the  purchaser,  he  is 
rightfully  a  passenger  on  the  train,  and 
the  company  is  liable  in  an  action  to  re- 
cover damages  for  his  ejection.  Erie  R. 
Co.  V.  Littell,  128  Fed.  546,  63  C.  C.  A.  44. 

Illustrations. — Where  a  passenger  calls 
and  pays  for  a  ticket  to  one  place,  but  is, 
by  a  inistake  of  a  railroad  company's 
agent,  given  a  ticket  to  another  place, 
with  which  he,  without  fault,  boards  the 
train,  believing  that  he  has  the  proper 
ticket,  he  is  entitled  to  ride  thereon  the 
distance  for  which  he  has  paid,  on  mak- 
ing proper  explanation  to  the  conductor; 
and  if  the  conductor  refuses  to  heed  his 
statements,  and  ejects  him,  the  comoany 
must  respond  in  damages.  Evansville, 
etc.,  R.  Co.  V.  Gates,  14  Ind.  App.  172,  41 
N.  E.  712. 

Rev.  St.  1895,  art.  331a,  provides  that 
connecting  lines  shall  be  deemed  the 
agents  of  each  other  as  to  through  con- 
tracts of  shipment  acquiesced  in  by  such 
connecting  lines.  Plaintiff  made  a 
through  shipment  of  cattle  ever  the  lines 
of  two  carriers,  and  the  contract  issued 
b}'  the  initial  carrier  entitled  him  to  re- 
turn transportation  upon  presentation  of 
a  "return  transportation  request"  issued 
with  the  contract.  The  shipment  was 
carried  over  the  lines  of  the  terminal  car- 
rier under  the  contract,  and  on  presenta- 
tion of  the  contract  to  its  agent  he 
stamped  it.  and  returned  it  to  plaintiff, 
stating  that  it  was  "all  right,"  but  subse- 
quently plaintiff  was  ejected  from  the 
train  of  the  terminal  carrier  by  the  con- 
ductor because  plaintiff's  transportation 
was  not  made  out  as  required  by  the 
rules  of  such  carrier,  whereby  a  shipper 
must  sign  the  "drover's  pass."  Held 
that,  thoug'n  the  conductor  acted  in  good 
faith,  the  ejection  was  wrongful.  Texas, 
etc..  R.  Co.  7K  Lynch,  43  Tex.  Civ.  App. 
n>1,   94   S.   W.   1093. 

Mistake  in  description  of  passenger. — 
Plaintiff  purchased  return  tickets  for  him- 
self, wife,  and  children.  The  agent  sell- 
ing them  corrected  his  mistake  as  to  the 
time  of  the  tickets.  The  description  of 
plaintiff  as  a  female  was  a  mistake  of  the 
agent.  The  conductor  refused  to  accept 
the  ticket,  and  ejected  plaintiff  on  his 
refusal  to  pay  fare.  Held,  that  plaintiff 
was  entitled  to  recover  the  damages  sus- 
tained. St.  Louis,  etc.,  R.  Co.  v.  Baty, 
88   Ark.  282,   114   S.  W.  218. 

Same — Failure  to  give  passenger  op- 
portunity to  identify  himself. — ^Where 
plaintiff's  ticket  described  him,  even  to 
the  fact  of  his  having  a  mustache,  defend- 
ant's conductor  was  not  entitled  to  eject 
him  without  giving  plaintiff  an  oppor- 
tunity to   further   identify  himself  as   the 
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the  agent's  mistake,  entitle  him  to  transportation,  he  may  be  ejected  if  he  re- 
fuses to  pay  his  fare  otherwise ;  the  passenger's  right  of  action  being  for  breach 
of  contract  for  failure  to  furnish  a  proper  ticket.*  In  Massachusetts  it  is  held 
that  if  the  ticket  seller  of  a  railroad  corporation  sells  a  punched  ticket,  assuring 
the  purchaser  that  it  is  good,  when  it  is  not,  and  the  passenger  is  expelled  for 
refusing  to  pay  additional  fare,  he  may  maintain  an  action  therefor  against  the 
corporation. 5  But  a  passenger  to  whom  the  conductor  of  a  street  railway  car 
sells  a  transfer  check  other  than  that  called  for,  and  who,  upon  his  check,  which 
is  insufficient  upon  its  face,  being  refused  in  another  car,  refuses  to  pay  fare, 
and  is  ejected,  can  not  maintain  an  action  of  tort  for  the  expulsion.^ 
Duty  of  Passenger  to  Examine  Ticket. — It  is  held  that  a  person,  having 


original  purchaser  of  the  ticket,  because 
the  selling  agent  by  mistake  punched  the 
ticket  for  a  female,  instead  of  a  m.ale;  the 
passenger  not  being  required  to  verify 
the  punch  marks  of  the  selling  agent. 
Illinois  Cent.  R.  Co.  v.  Gortikov,  45  So. 
363,  90  Miss.  787,  14  L.  R.  A.,  N.  S.,  464, 
28  R.  R.  R.  650,  51  Am.  &  Eng.  R.  Cas., 
N.   S.,  650. 

Failure  to  stamp  issuing  station  on 
ticket — ^Contributory  negligence  of  pas- 
senger.— That  plaintiff  demanded  and  paid 
for  a  ticket  at  the  regular  fare,  without 
notice  of  any  stipulation  that  might  in- 
validate it;  and  that  he  was  ejected  from 
defendant's  train  because  of  the  mistake 
of  its  agent  in  not  stamping  the  issuing 
station  on  the  back  of  the  ticket,  was  no 
evidence  of  plaintiff's  contributory  negli- 
gence. Norman  v.  East  Carolina  R.  Co., 
77   S.    E.   345,   161   N.   C.   330. 

Carriage  on  freight  trains. — See  ante, 
"Carriage    on    Freight    Trains,"    §    2988. 

Regulation  of  carrier  no  defense. — 
Where  one  is  ejected  from  a  street  car 
because  the  hour  was  not  correctly 
punched  in  his  transfer  ticket,  a  regula- 
tion of  the  company  making  such  a  trans- 
fer worthless  is  no  defense  to  an  action 
for  the  ejection.  Jacobs  v.  Third  Ave.  R. 
Co.,  75  N.  Y.  S.  679,  71  App.  Div.  199,  10 
N.  Y.  Ann.  Cas.  462,  reversing  69  N.  Y. 
S.  981,  34  Misc.   Rep.   512. 

Trunk  checked  to  proper  place. — A  pas- 
senger who  applies  for  a  ticket  to  one 
point,  and  is  by  mistake  given  one  to  an- 
other, but  has  her  trunk  checked  to  her 
destination,  may  recover  for  her  ejection 
by  a  conductor  who  is  informed  of  these 
circumstances,  and  of  her  inability  to  pay 
the  fare.  Georgia  R.,  etc.,  Co.  v.  Dough- 
erty, 86  Ga.  744,  12  S.  E.  747,  22  Am.  St. 
Rep.  499. 

Failure  to  make  explanation. — It  has 
been  held  that  the  failure  by  a  person  to 
make  a  statement  or  explanation,  before 
he  was  put  ofif  a  street  car,  for  having  a 
wrong  transfer,  through  the  mistake  of 
the  conductor  of  the  initial  car,  would  not 
of  itself  defeat  his  right  to  recover,  but 
such  fact  is  admissible  in  evidence  as  part 
of  the  res  gestee,  as  bearing  upon  the 
question  of  his  good  faith  in  accepting 
and  using  the  improper  transfer  and  as  af- 
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fecting  the  amount  of  damages.  Cleve- 
land City  R.  Co.  V.  Conner,  74  O.  St.  225, 
78   N.   E.-  376. 

i.  Alabama. — Kansas,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  So.  773,  92  Am. 
St.   Rep.  25. 

Connecticut. — Norton  v.  Consolidated 
R.  Co.,  79  Conn.  109,  63  Atl.  1087,  118 
Am.  St.  Rep.  132,  24  R.  R.  R.  437,  47  Am. 
&  Eng.  R.  Cas.,  N.  S.,  437. 

District  of  Columbia. — Baggett  v.  Balti- 
more,  etc.,   R.   Co.,  3  App.   D.   C.  522. 

Illinois. —  Kiley  v.  Chicago  City  R.  Co., 
90  111.  App.  275,  judgment  affirmed  in  189 
111.  384,  59  N.  E.  794,  52  L.  R.  A.  626,  82 
Am.   St.   Rep.   460. 

Kentucky. — Illinois  Cent.  R.  Co.  v.  Jack- 
son, 117  Ky.  900,  25  Ky.  L.  Rep.  2087,  79 
S.  W.  1187;  Cincinnati,  etc.,  R.  Co.  v.  Car- 
son, 145  Ky.  81,  140  S.  W.  71;  Louisville, 
etc.,  R.  Co.  V.  Breckinridge,  99  Ky.  1,  34 
S.  W.  702,  17  Ky.  L.  Rep.  1303;  Lexing- 
ton, etc.,  R.  Co.  V.  Lyons,  104  Ky.  23,  46 
S.  W.  209,  20  Ky.  L.  Rep.  516.  But  see 
Louisville,  etc.,  R.  Co.  v.  Gaines,  99  Ky. 
411,  36  S.  W.  174,  18  Ky.  L.  Rep.  387,  59 
Am.   St.   Rep.   465. 

New  Jersey. — Shelton  v.  Erie  R.  Co.,  73 
N.  J.  L.  558,  66  Atl.  403,  9  L.  R.  A.,  N. 
S.,   727,   9  Am.   &  Eng.  Ann.   Cas.   883. 

PVashingtoii. — Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  33,  122  Pac.  372,  wherein 
the  court  said:  "We  do  not  intend  to 
modify  the  rule  announced  in  Lawshe  v. 
Tacoma  R.,  etc.,  Co.,  29  Wash.  681,  70 
Pac.  118,  59  L.  R.  A.  350."  But  see  Olson 
V.  Northern  Pac.  R.  Co.,  49  Wash.  626, 
96  Pac.  150,  18  L.  R.  A.,  N.  S.,  209.  See 
ante,  "Failure  to  Comply  with  Conditions 
of  Ticket,"  §§  2990-2994;  "Time  Limit  of 
Ticket  Expired,"  §  2995;  "Passenger  on 
Wrong  Train,  or  Route,  or  Carried  Past 
Destination,"  §§  2996-3001;  post,  "Con- 
clusiveness of  Ticket  or  Transfer  as  be- 
tween  Passenger  and  Conductor,"  §  3005. 

5.  Assurance  of  agent  that  ticket  is 
good. — Murdock  v.  Boston,  etc.,  R.  Co., 
137   Mass.   293,   50  Am.   Rep.   307. 

6.  TrEinsfer  insufficient  upon  its  face. — 
Bradshaw  v.  South  Boston  R.  Co.,  135 
Mass.  407,  46  Am.  Rep.  481,  16  Am.  &  Eng. 
R.  Cas.  386,  distinguished  in  Murdock  v. 
Boston,  etc.,  R.  Co.,  137  Mass.  293,  50  Am. 
Rep.   307. 
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applied  for  the  proper  ticket,  is  entitled  to  rely  upon  the  one  delivered  to  him 
by  the  ticket  agent  as  the  proper  one,  without  examining  it,  where  there  are  no 
intervening  circumstances  requiring  him  to  do  soJ 

Mistake  of  Conductor  Issuing  Stop -Over  Ticket. — It  is  held  that  al- 
though a  stop-over  ticket  is  issued  by  a  conductor  through  mistake  and  in  vio- 
lation of  the  rules  of  the  carrier,  the  carrier  is  bound  by  it  and  liable  for  the 
ejection  of  the  holder  of  such  ticket  by  a  subsequent  conductor.®  But  it  is  also 
held  that  where  a  passenger  who  has  paid  his  fare  between  two  points,  but  de- 
sires to  stop  at  an  intermediate  point,  asks  the  proper  conductor  for  a  stop-over 
ticket,  as  required  by  railroad  regulations,  and,  through  the  conductor's  fault, 
receives  instead  thereof  only  a  trip  check,  the  second  conductor  may  still  demand 
of  him  the  additional  fare,  and,  upon  his  refusal  to  pay  it,  may  eject  him  from 
the  train. s 

Ticket  Over  Connecting  Lines. — A  passenger  having  paid  for  passage 
over  three  lines  of  road  is  entitled  to  be  carried  to  destination  without  further 
payment  of  fare,  notwithstanding  the  error  of  the  intermediate  line  in  issuing  a 
ticket  in  return  for  original  ticket.^** 

Retaining  Ticket  with  Knowledge  of  Mistake. — Where  one,  who  by  the 
mistake  of  a  ticket  agent  has  been  given  a  wrong  ticket,  retains  it  for  more 
than  four  months  with  full  knowledge  of  its  import,  without  disclosing  the 
mistake  to  any  one  connected  with  the  management  of  the  road,  he  will  be  re- 
garded as  ratifying  the  contract  according  to  its  terms  and  can  not  recover  for 
ejection  when  attempting  to  ride  on  such  ticket.^^ 


7.   Duty  of  passenger  to  examine  ticket 

— Puckett  V.  Southern  R.  Co.,  9  Ga.  App. 
589,  71  S.  E.  944;  Georgia  R.,  etc.,  Co.  v. 
Dougherty,  86  Ga.  744,  13  S.  E.  747,  22 
Am.  St.  Rep.  499.  See  Southern  R.  Co. 
V.  Bunnell,  138  Ala.  247,  36  So.  380,  and 
Golden  V.  Pittsburg  R.  Co.,  28  Pa.  Super. 
Ct.  313. 

Street  car  transfer. — Memphis  St.  R. 
Co.  V.  Graves,  110  Tenn.  232,  7.5  S.  W. 
729,  100  Am.   St.   Rep.  803. 

Where  it  was  a  street  car  conductor's 
duty  under  the  railroad  law  fLaws  1890, 
c.  565,  p.  1082,  and  amendments)  to  have 
given  a  certain  transfer,  a  passenger  had 
a  right  to  assume,  without  examination, 
that  he  would  receive  the  proper  trans- 
fer. Moon  V.  Interurban  St.  R.  Co.,  85 
N.   Y.   S.   363. 

Contributory  negligence. — ^Where  one 
is  ejected  from  a  'Street  car  because  his 
transfer  ticket  was  not  properly  punched, 
he  is  not  to  be  charged  with  contributory 
negligence  in  receiving  the  same,  he  not 
understanding  the  ticket,  and  being  ig- 
norant of  whether  it  was  correctly 
punched.  Jacobs  v.  Third  Ave.  R.  Co., 
75  N.  Y.  S.  679,  71  App.  Div.  199,  10  N. 
Y.  Ann.  Cas.  462,  reversing  69  iN.  Y.  S. 
981,  34  Misc.  Rep.  512. 

A  passenger  is  not  guilty  of  negligence 
in  failing  to  examine  ticket  to  ascertain 
blunder  of  agent  in  issuing  it.  where  the 
ticket  contained  eleven  paragraphs  in  fine 
print.  Ann  Arbor  R.  Co.  v.  Amos,  97  N. 
E.  978,  85   O.   St.  300. 

Question  for  jury. — A  passenger  is  not 
bound  as  a  matter  of  law  to  examine 
his  transportation  before  boarding  a 
train,   but   may   rely   on   the   ticket   agent, 


and  it  is  for  the  jury  to  say  whether  the 
passenger  is  negligent  in  not  discovering 
the  agent's  mistake  in  making  out  the 
ticket  before  taking  the  train.  Olson  v. 
Northern  Pac.  R.  Co.,  96  Pac.  150,  49 
Wash.  626,  18  L.  R.  A.,  N.  S.,  209. 

8.  Mistake  of  conductor  issuing  stop- 
over ticket. — Plaintiff  boarded  a  car  on  de- 
fendant's railroad  and  paid  her  fare  to 
her  destination.  She  asked  the  con- 
ductor for  a  stop-over,  to  enable  her  to 
leave  the  car  at  a  point  on  the  wa}',  and 
take  the  next  car,  and  the  conductor  gave 
her  a  ticket  which,  as  punched  by  him, 
gave  her  an  apparent  right  to  ride  to  her 
destination,  and  he  stopped  the  car  for 
her  to  get  off  at  the  desired  point.  There 
was  nothing  on  the  ticket,  or  in  any  pub- 
lished rules  of  the  companj',  to  give  plain- 
tiff notice  of  any  limitation  upon  the  con- 
ductor's right  to  give  such  ticket.  She 
boarded  the  next  car,  the  conductor  of 
which  demanded  fare,  and  upon  her  re- 
fusal to  pay  required  her  to  leave  the  car. 
Held  that,  the  ejection  of  the  plaintiff 
from  the  second  car  was  wrongful.  Ray 
V.  Cortland,  etc..  Tract.  Co.,  46  N.  Y.  S. 
521,  19  App.  Div.  530. 

9.  Yorton  v.  Milwaukee,  etc.,  R.  Co., 
54  Wis.  234,  11  N.  W.  482,  41  Am.  Rep.  23. 

10.  Ticket  over  connecting  lines. — Ann 
Arbor  R.  Co.  v.  Amos,  85  O.  St.  300,  97 
N.    E.   978. 

11.  Retaining  ticket  with  knowledge  of 
mistake. — Godfrey  v.  Ohio,  etc.,  R.  Co., 
116  Ind.  30,  18  N.  E.  61,  wherein  the  court 
said:  "It  is  quite  probable,  it  the  plain- 
tiff, without  having  ample  opportunity  to 
correct  the  mistake  after  discovering  it, 
had    offered   the   ticket    on    the    first   trip. 
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§  3003.  Effect  of  Mistake  of  First  Conductor.— It  is  held  that  the 
carrier  is  liable  where,  through  the  fault  of  a  conductor  in  detaching/^  taking 
up/^  or  punching  the  wrong  part  of  a  ticket/*  it  is  rendered  defective  and  the 
holder  is  ejected  by  a  subsequent  conductor  upon  refusal  to  pay  fare.  And 
this  rule  has  been  applied  where  the  conductor  gave  a  trip  check  or  slip  in  return 
for  a  ticket  and  the  passenger  was  ejected  by  a  subsequent  conductor.^^  But 
it  is  also  held  that  a  passenger  can  not  recover  for  an  ejection  when,  holding  a 
round-trip  excursion  ticket,  and  knowing  that  the  conductor  of  the  outgoing 
train  had  canceled  the  return  coupon,  he  presents  such  coupon  for  a  return 


and  had  been  refused  passage,  he  would 
have  been  entitled  to  recover  for  any  in- 
jury, in  case  he  liad  been  ejected  after 
having  done  all  he  reasonably  could  to 
rectify  the  mistake." 

12.  Effect  of  mistake  of  first  conductor. 
— Moore  v.  Central,  etc.,  R.  Co.,  1  Ga. 
App.  514,  58  S.  E.  63.  See  Ohio,  etc.,  R. 
Co.  V.  Cope,  36  111.  App.  97. 

13.  Taking  up  wrong  part  of  ticket. — ■ 
Pennsvlvania  Co.  v.  Bray,  125  Tnd.  229, 
25  N.  E.  439;  Lake  Erie,  etc.,  R.  Co.  v. 
Fix,  88  Ind.  381,  45  Am.  Rep.  451  (Pas- 
senger not  noticing  mistake). 

Where  the  conductor  of  a  railroad  train 
returns  to  a  passenger  the  wrong  portion 
of  a  return-trip  ticket,  and  another  con- 
ductor on  the  return  trip  refuses  to  ac- 
cept it  after  the  mistake  is  explained  to  . 
him,  and  ejects  the  passenger  from  the 
train,  the  railroad  company  is  liable.  Kan- 
sas, etc.,  R.  Co.  V.  Riley,  68  Miss.  765,  9 
So.  443,  24  Am.  St.  Rep.  309,  13  L.  R.  A. 
38,  wherein  the  court  said:  "Where,  as 
here,  the  ticket  in  the  hands  of  the  pas- 
senger supports  and  confirms  the  truth 
of  his  statement,  and  no  possible  injury 
can  result  to  the  carrier  by  the  con- 
ductor's accepting  and  acting  thereon,  he 
must  so  act,  or  refuse  at  the  peril  of  in- 
viting an  action  for  damages  against  his 
principal   if   the   statement  be  true." 

A  street  railroad  company  had  an  ar- 
rangement with  another  company  whereby 
it  ran  its  cars  over  the  tracks  of  the  other 
in  leaving  and  entering  a  city,  and  they 
sold  coupon  tickets,  one  portion  of  which 
was  good  over  the  line  of  the  city  com- 
pany and  a  part  of  the  line  of  the  other 
company.  The  conductor  of  the  city 
company  took  up  the  tickets  as  to  its  line 
and  such  part  of  the  trip  over  the  line  of 
the  other  company  before  the  conductor 
of  the  rural  line  took  charge  of  the  car. 
When  the  car  reached  the  end  of  the  city 
company's  line,  but  before  it  had  reached 
the  point  to  which  plaintifif  was  entitled 
to  ride  by  virtue  of  the  first  coupon,  the 
conductor  of  the  rural  company  _  took 
charge  of  the  car,  and  demanded  plaintiff's 
fare,  when  it  was  ascertained  that  the  con- 
ductor of  the  city  company  had  collected 
the  wrong  coupon.  Held,  that  the  con- 
ductor of  the  rural  line  had  no  authority 
to  eject  plaintiff  before  the  car  reached 
the  point  to  which  plaintiff  was  entitled 
to  ride  by  virtue  of  his  first  coupon,  as 
his  uncollected  ticket  tendered  to  the  con- 


ductor was  sufficent  to  entitle  him  to  ride 
to  the  point  to  which  it  was  issued.  Vin- 
ing  V.  Detroit,  etc.,  Railway,  80  N.  W. 
1080,   132   Mich.   248. 

14.  Punching  wrong  part  of  ticket. — A 
passenger  with  a  round  trip  ticket  between 
W.  and  P.  handed  it  to  the  conductor, 
who  tore  the  coupons  apart,  and,  by  mis- 
take, punched  the  wrong  one.  He  then 
wrote  upon  the  back  of  it,  "Canceled  by 
mistake,"  and  returned  it,  saying  that  it 
was  all  right.  This  was  not  according  to 
the  rules  of  the  company,  and  on  the  re- 
turn trip  the  passenger,  after  refusing  to 
pay  additional  fare,  was  ejected  from  the 
train.  Held,  that  he  was  entitled  to  dam- 
ages for  the  unlawful  interference  with 
his  person  and  the  indignity  to  his  feel- 
ings. Philadelphia,  etc.,  R.  Co.  v.  Rice, 
64  Md.   63,   21   Atl.   97. 

15.  Conductor's  check  given  in  ex- 
change for  ticket. — Plaintiff  purchased 
from  the  agent  of  defendant  a  round-trip 
ticket  from  E.  to  O.  and  return.  This 
ticket  was  lifted  by  the  conductor  of  the 
train  going  to  O.,  and  a  trip  check  or  slip 
given  in  return.  Plaintiff,  innocently  re- 
lying upon  said  check  as  her  return 
ticket,  entered  upon  defendant's  cars  to 
make  her  return  journey  to  E.,  and  the 
conductor's  check  was  rejected  .by  the 
conductor  of  the  return  train,  and  plain- 
tiff was  required  to  leave  the  train  before 
reaching  E.,  and  walked  the  remaining 
distance,  about  eight  miles.  Held,  that 
defendant  was  liable.  Baltimore,  etc.,  R. 
Co.  V.  Bambrey  (Pa.),  16  Atl.  67. 

In  Toledo,  etc.,  R.  Co.  v.  McDonough, 
53  Ind.  289,  it  appeared  that  the  plaintiff 
purchased  a  ticket  entitling  him  to  ride 
to  a  certain  point  on  defendant's  road; 
that  he  entered  a  car  attached  to  a  f'-eight 
train,  and  its  conductor  took  up  his 
ticket,  gave  him  an  ordinary ,  conductor's 
check,  showing  that  he  was  a  passenger 
to  such  point.  He  desiring  to  get  to  the 
city  sooner  than  the  freight  train  would 
carry  him,  the  conductor  advised  him  to 
get  an  express  train  at  a  certain  station, 
and  assured  him  that  the  check  he  had 
given  him  was  good  for  a  passage  on  the 
express  train  to  his  destination.  The 
passenger,  acting  on  this  advice  and  as- 
surance, entered  the  express  train,  but 
the  conductor  of  that  train  refused  to  ac- 
cept such  check,  and  ejected  him  from 
the_  train.  It  was  held  that  plaintiff  was 
entitled  to  a  recovery  against  the  defend- 
ant carrier. 
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passage,  and  the  conductor,  in  obedience  to  the  rule  of  the  company  ejects  him 
on  his  refusal  to  pay  fare.^®  And  where  a  passenger  buys  an  excursion  ticket 
containing  a  return  coupon,  and  the  conductor  of  the  outgoing  train  takes  the 
return  coupon,  the  railroad  company  is  not  liable  because  the  conductor  of  the 
returning  train  refuses  to  accept  the  other  part  of  the  ticket,  and  ejects  the 
passenger,!'^  if  the  passenger,  before  entering  the  returning  train,  could,  by  using 
ordinary  diligence,  have  discovered  the  mistake  of  the  other  conductor.^* 

.  §  3004.  Effect  of  Collateral  Agreement  With  Ticket  Agent. — See  ante 
and  post,  the  different  sections  under  "Defective  or  Invalid  Ticket,"  §§  2989- 
3005. 

-  §  3005.  Conclusiveness  of  Ticket  or  Transfer  as  between  Passenger 
and  Conductor. — Holding  That  Ticket  Conclusive.^ — There  is  a  decided 
conflict  in  the  cases  as  to  the  conclusiveness  of  a  -ticket  or  transfer  check  as  be- 
tween the  passenger  and  conductor.  Some  of  the  cases  hold  that  the  face  of  a 
ticket  is  conclusive  evidence  to  the  conductor  of  the  terms  of  the  contract  be- 
tween the  passenger  and  the  company,  and  the  purchaser  of  a  defective  ticket, 
who  is  ejected  for  failure  to  pay  his  fare,  can  not  recover  for  the  ejection  but 
must  rely  upon  his  action  against  the  company  for  the  negligent  mistake  of  the 
ticket  agent ;  i*  since  the  conductor  can  not  stop  to  investigate  the  right  of  a 


16.  Mullin  V.  Long  Island  R.  Co.,  121 
N.    Y.    S.   458,    136   App.    Div.    733. 

17.  Wiggins  v.  King,  36  N.  Y.  S.  76«, 
91   Hun  340,  71   N.   Y.   St.   Rep.   861. 

In  Brown  ;■.  Rapid  R.  Co.,  130  Mich. 
483,  90  N.  W.  290,  it  appeared  that  de- 
fendant railroad  sold  to  plaintiff  a  ticket 
with  eight  coupons,  four  for  the  going 
trip  and  four  for  the  return.  On  the  out- 
ward trip  the  first  two  conductors  tore 
off  returning  coupons,  and  the  third  con- 
ductor tore  off  the  first  two  going  cou- 
pons, and  returned  them  to  plaintiff,  in- 
forming him  of  the  mistake  and  told  him 
that  the  portions  returned  would  be  ac- 
cepted by  succeeding  conductors.  On  the 
return  trip,  the  conductor  would  not 
honor  these  coupons,  and  on  plaintiff's 
refusing  to  pay  a  cash  fare,  put  him  off 
the  car  in  such  a  manner  that  he  sus- 
tained personal  injuries.  He  took  the 
next  car,  and  paid  his  fare.  It  was  held 
thai  he  could  recover  the  extra  fare  paid, 
but  no  damages  for  being  ejected  from 
the  car. 

18.  Wiggins  v.  King,  36  N.  Y.  S.  768, 
91   Hun  340,  71  N.  Y.  St.  Rep.  861. 

19.  Conclusiveness  of  ticket  as  between 
passenger  and  conductor. — United  'States. 
— Mosher  v.  St.  Louis,  etc.,  R.  Co., 
23  Fed.  326;  iXew  York,  etc.,  R.  Co.  v. 
Bennett,  50  Fed.  496,  1  C.  C.  A.  544; 
Ponlin  V.  Canadian  Pac.  R.  Co.,  52  Fed. 
197,   3    C.   C.   A.   23,   17   L.   R.   A.   800. 

Alabama. — McGhee  v.  Reynolds,  117 
Ala.  413,  23  So.  68.  See  Kansas,  etc.,  R. 
Co.  V.  Foster,  134  Ala.  244,  32  So.  773,  92 
Am.    St.    Rep.    2.=i. 

Connecticut. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  Atl.  1087,  118  Am. 
St.  Rep.  132,  24  R.  R.  R.  437,  47  Am.  & 
Eng.  R.  Cas.,  X.  S.,  437. 

District  of  Columbia. — Baggett  v.  Balti- 
niore,  etc.,  R.  Co.,  3  App.  D.  C.  522. 

Illinois. — Kiley  v.   Chicago   City  R.   Co., 


189  111.  384,  59  N.  E.  794,  52  L.  R.  A.  626; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111. 
499;  Pennsylvania  R.  Co.  v.  Connell,  113 
111.   295,   54   Am.    Rep.   238. 

Kentucky. — Lexington,  etc.,  R,  Co.  v. 
Lyons,  104  Ky.  23,  20  Ky.  L.  Rep.  516,  46 
S.  W.  209;  Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415,  28  Ky.  L.  Rep.  364,  89  S.  W. 
258;  Cincinnati,  etc.,  R.  Co.  v.  Carson,  145 
Kv.  81,  140  S.  W.  71;  Illinois  Cent.  R. 
Co.  V.  Jackson,  117  Ky.  900,  25  Ky.  L. 
Rep.    2087,    79    S.    W.    1187. 

Maryland. — Western  Maryland  R.  Co. 
V.    Stocksdale,    83    Md.    245,    34   Atl.    880. 

Michigan. — Brown  v.  Rapid  R.  Co.,  134 
Mich.  591,  96  N.  W.  935;  Van  Dusan  v. 
Grand  Trunk  R.  Co.,  97  Mich.  439,  56  N. 
W.  848,  37  Am.  St.  Rep.  354;  Hufford  v. 
Grand  Rapids,  etc.,  R.  Co.,  53  Mich.  118, 
18  N.  W.  580;  Keen  v.  Detroit  Elect. 
Railway,  133  Mich.  247,  81  N.  W.  1084; 
Frederick  v.  Marquette,  etc.,  R.  Co.,  37 
Mich.  342,  26  Am.  Rep.  531.  But  see 
Hufford  V.  Grand  Rapids,  etc.,  R.  Co.,  64 
Mich.  631,  31  N.  W.  544,  8  Am.  St.  Rep. 
859,  holding  that  where  a  passenger  has 
purchased  a  ticket  of  the  authorized  agent 
of  a  railroad  company  believing  in  good 
faith  that  it  is  genuine,  and  states  such 
facts  to  the  conductor,  the  conductor  is 
bound  to  take  such  facts  as  true  until 
the  contrary  is  proven,  without  regard  to 
any  words,  figures,  or  other  marks  on  the 
ticket. 

Missouri. — Woods  v.  Metropolitan  St. 
R.  Co.,  48   Mo.  App.  125. 

New  York. — -Maxson  v.  Pennsylvania  R. 
Co.,  97  N.  Y.  S.  962,  49  Misc.  Rep.  502; 
Nicholson  v.  Brooklyn  Heights  R.  Co., 
103  N.  Y.  S.  3]0,  118  Apn.  Div.  13;  Parish 
V.  Ulster,  etc.,  R.  Co.,  90  N.  Y.  S.  1000, 
99  App.  Div.  10.  But  see  Muckle  v.  Ro- 
chester R.  Co.,  79  Hun  32,  29  N.  Y.  S. 
732,  61  N.  Y.  St.  Rep.  193. 

-Wa.'  Jersey. — Shelton  v.  Erie  R.  Co.,  73 
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passenger  to  carriage  aside  from  the  evidence  presented  to  him.-"^  So  it  is  held 
that  the  fact  that  a  passenger  has  the  return  coupons  of  a  round-trip  ticket  does 
not  make  it  the  duty  of  a  conductor  on  the  outward  trip  to  accept  the  passenger's 
statement  that  the  other  coupons  were  by  mista;ke  taken  up  by  another  con-r 
ductor  who  should  have  taken  but  one  of  them.^i 

Holding  That  Ticket  Not  Conclusive. — Some  cases  hold  that  a  railroad 
ticket  is  not  conclusive  evidence  of  the  passengers  right  to  transportation  but 
that  in  a  proper  case  the  conductor  must  heed  the  reasonable  explanations  of  a 
passenger  as  to  his  ticket  or  his  right  to  ride,  before  demanding  the  payment  of 
fare  on  pain  of  expulsion  from  the  train. 22      And  where  a  passenger  is  aboard  ^ 


N.  J.  L.  558,  66  Atl.  403,  9  L.  R.  A.,  N. 
S.,  737,  9  Am.  &  Eng.  Ann.  Cas.  883; 
Wilson  V.  West  Jersey,  etc.,  R.  Co.,  83 
N.  J.  L.  755,  85  Atl.  347,  43  L.  R.  A.,  N. 
S.,  1148  Cferry  ticket.^ 

Virginia. — Virginia,  etc.,  R.  Co.  v.  Hill, 
105  Va.  729,  54  S.  E.  872,  6  L.  R.  A.,  N. 
S.,    899. 

Washington. — Ley  v.  Northern  Pac.  R. 
Co.,   68   Wash.   33,    122    Pac.   372. 

West  Virginia. — McKay  v.  Ohio  River 
R.  Co.,  34  W  Va.  65,  11  S.  F.  737,  36  Am. 
St.  Rep.  913,  9  E.  R.  A.  132,  distinguished 
in  Trice  v.  Chesapeake,  etc.,  R.  Co.,  40 
W.  Va.  271,  21  S.  E.  1023.  See  ante,  "Ef- 
fect of  Mistake  of  Employee  Issuing 
Ticket,"  §  3002;  "Effect  of  Mistake  of 
First  Conductor,"  §  3003. 

Illustrations. — A  woman  who  presented 
for  passage  a  mileage  book  made  out  in 
the  name  of  Mr.  H.  M.  P.,  and  which  pro- 
vided on  its  face  that  it  was  good  only  for 
the  person  in  whose  name  it  was  issued, 
and  would  be  forfeited  if  presented  by 
any  other  person,  was  properly  ejected 
from  the  train  by  the  conductor  on  re- 
fusal to  pay  her  fare,  and  the  conductor 
was  under  no  obligation  to  listen  to  her 
explanation  to  the  effect  that  "H.  M." 
were  the  initials  of  her  name,  virhich  was 
"P.,"  and  that  the  "J,Ir."  was  a  mistake  of 
the  railroad's  check,  as  the  book  had  been 
bought  for  her  and  paid  for  with  her 
money.  Parish  v.  Ulster,  etc.,  R.  Co.,  90 
N.   Y.   S.   1000,   99  App.   Div.   10. 

Defendant  street  car  company  changed 
its  transfer  regulations  by  limiting  trans- 
fers to  use  on  only  one  of  two  lines  for 
which  they  were  formerlj'  issued.  Plain- 
tiff attempted  to  ride  on  the  line  from 
which  the  transfer  privilege  had  been 
withdrawn  on  a  transfer  issued  for  the 
other  line,  and  was  ejected  by  the  con- 
ductor. Held,  in  an  action  for  damages 
counted  solely  on  the  ejection,  that  plain- 
tiff could  not  recover,  since  his  transfer 
did  not,  on  its  face,  entitle  him  to  ride  on 
the  car  which  he  entered,  and,  as  between 
plaintiff  and  the  conductor,  the  transfer 
was  conclusive  evidence  of  plaintiff's 
rights.  Keen  v.  Detroit  Elect.  Railway, 
81   N.   W.   1084,   123   Mich.   247. 

A  ticket  containing  a  full  printed  con- 
tract, signed  in  ink  by  the  purchaser, 
that  it  should  expire  on  a  date  shown  by 
punch  marks  on  the  margin,  is  conclusive 
evidence  to  the  conductor  of  the  contract 


between  the  carrier  and  the  passenger  as 
to  the  time  the  ticket  continues  in  force. 
Rolfs  V.  Atchison,  etc.,  R.  Co.,  71  Pac. 
526,   66   Kan.   272. 

20.  Woods  V.  Metropolitan  St.  R.  Co., 
48   Mo.  App.   125. 

21.  Van  Dusan  v.  Grand  Trunk  R.  Co., 
97  Mich.  439,  56  N.  W.  848,  37  Am.  St. 
Rep.   354. 

22.  Holding  that  ticket  not  conclusive. 
— Indiana. — Pennsylvania  Co.  v.  Bray,  135 
Ind.  329,  25   N.   E.  439. 

Iowa. — Ellsworth  v.  Chicago,  etc,  R. 
Co.,  95  Iowa  98,  63  N.  W,  584,  29  L.  R. 
A.    173. 

Kansas. — Walker  v.  Price,  9  Kan.  App. 
720,   59   Pac.   1102. 

Mississippi. — Illinois  Cent.  R.  Co.  v. 
Harper,  83  Miss.  560,  35  So.  764,  64  L.  R. 
A.  283,  102  Am.  St.  Rep.  469;  Alabama, 
etc.,  R.  Co.  V.  Holmes,  75  Miss.  371,  23 
So.  187;  Kansas,  etc.,  R.  Co.  v.  Riley,  58 
Miss.  765,  9  So.  443,  34  Am.  St.  Rep.  309, 
13  L.  R.  A.  38.  See  Mitchell  v.  Southern 
R.  Co.,  77  Miss.  917,  27  So.  834,  dis- 
tinguishing the  two  cases  last  cited. 

South  Carolina. — Smith  v.  Southern 
Railway,  88  S.  C.  421,  70  S.  E.  1057,  34 
E.  R.  A.,  N.  S.,  708;  Corley  v.  Southern 
Railway,   89   S.   C.  432,   71  S.   E.   1035. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Halbrook, 
12  Tex.  Civ.  App.  475,  33  S.  W.  1028.  See 
Texas,  etc.,  R.  Co.  v.  Dennis,  4  Tex.  Civ. 
App.  90,  23  S.  W.  400,  affirmed  in  93  Tex. 
674,  no  op.  See  ante,  "Effect  of  Mistake 
of  Employee  .  Issuing  Ticket,"  §  3002; 
"Effect  of  Mistake  of  First  Conductor/' 
§   3003. 

Plaintiff  shipped  horses  over  connect- 
ing railroad  lines,  of  which  defendant  was 
one,  and  was  to  receive  return  transporta- 
tion for  himself  on  condition  that  he  pre- 
sent to  defendant's  agent  the  transporta- 
tion request  issued  with  the  contiact  for 
a  return  pass.  Held,  that  the  fact  that 
plaintiff  did  not  present  the  form  of  re- 
quest furnished  was  immaterial  where  he 
did  present  the  contract  itself,  and  his 
identity  was  unquestioned,  and  no  objec- 
tion to  the  form  of  the  request  was  made, 
and  in  answer  thereto  the  agent  received 
the  contract,  stamped  it,  and  returned  it 
to  plaintiff  with  the  statement  that  it 
would  be  "all  right;"  and  plaintiff  would 
not  be  precluded  from  recovering  dam- 
ages for  being  ejected  from  a  train  .for 
failure  to  present  the  return  pass  pr  pay 
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street  car  without  the  proper  transfer  ticket,  which  is  due  to  the  mistake  or 
fault  of  the  conductor  of  the  car  from  which  he  was  transferred,  and  not  to  the 
fauh  of  the  passenger,  the  conductor  in  charge  of  the  car  must  accept  the  rea- 
sonable explanations  of  the  passenger  in  regard  to  the  transfer  in  dispute. ^^ 

Where  Ticket  Indicates  Probability  of  Mistake. — The  rule  which  justi- 
fies the  conductor  of  a  train  in  ejecting  a  passenger  who  does  not  present  a 
proper  ticket  and  refuses  to  pay  fare  does  not  apply  where,  from  the  ticket  it- 
self, or  from  surrounding  circumstances  known  to  the  conductor,  the  probability 
of  a  mistake  on  the  part  of  the  company  in  issuing  the  ticket  is  so  strong  as  to 
reasonably  require  further  investigation  before  the  passenger  is  ejected.^* 

§  3006.  Ejection  Through  Mistake  of  Holder  of  Valid  Ticket.— A  car- 
rier is  liable  for  the  ejection  of  a  passenger  traveling  on  a  ticket  which  entitles 
him  to  transportation,  even  though  such  ejection  was  by  reason  of  a  mistake 
of  the  conductor .^5     Ejection  of  the  holder  of  a -street  car  transfer  by  a  con- 


his  fare.  Texas,  etc.,  R.  Co.  v.  Lynch 
(Tex.  Civ.  App.),  73  S.  W.  65. 

Explanation  as  to  unreasonableness  of 
limitation. — An  explanation  to  the  con- 
ductor, by  one  presenting  an  expired 
ticket,  of  facts  showing  that  the  limitation 
was  unreasonable,  is  equivalent  to  an  ex- 
planation to  the  carrier  itself.  Gulf,  etc., 
R.  Co.  V.  Wright,  2  Tex.  Civ.  App.  463,  21 
S.  W.  399. 

Explanations  substantiated  by  baggage 
check  and  way-bill. — In  Alabama,  etc.,  R. 
Co.  V.  Holmes,  75  Miss.  371,  23  So.  187, 
it  is  held  that  the  conductor  of  a  passen- 
ger train  is  not  justified  in  ejecting  a  pas- 
senger between  stations  because  of  an 
error  in  her  ticket,  if  the  passenger's  ex- 
planation of  the  error  is  reasonable  and 
is  substantiated  by  her  baggage  check  and 
the  way-bill  for  its  transportation,  it  be- 
ing a  rule  of  the  carrier  to  check  bag- 
gage only  upon  a  proper  ticket. 

23.  Georgia. — Georgia  R.,  etc.,  Co.  v. 
Baker,  125  Ga.  562,  54  S.  E.  639,  7  L.  R. 
A.,   N.   S.,   103,  114  Am.   St.   Rep.  246. 

Indiana. — Indianapolis  St.  R.  Co.  v. 
Wilson,  66  N.  E.  950,  161  Ind.  153,  100 
Am.  St.  Rep.  261,  rehearing  denied  in  67 
N.  E-  993;  Citizens'  St.  R.  Co.  v.  Clark, 
71  N.  E.  53,  33  Ind.  App.  190,  104  Am.  St. 
Rep.    249. 

0/rjo.— Cleveland  City  R.  Co.  v.  Con- 
ner, 74  O.  St.  225,  78  N.  E.  376. 

Tennessee. — O'Rouke  v.  Citizens'  St.  R. 
Co.,  52  S.  W.  873,  103  Tenn.  124,  46  L. 
R.  A.   614,  76  Am.   St.  Rep.  639. 

24.  Where  ticket  indicates  probability 
of  mistake. — Krueger  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  445,  71  N.  W.  683,  64  Am. 
St.   Rep.  487. 

Illustrations. — A  conductor  is  not  jus- 
tified in  ejecting  a  passenger  who  presents 
a  mileage  book  containing,  when  issued, 
3,000  miles  of  transportation,  having 
thereon  a  legible  stamp  showing  the  date 
of  issue  to  have  been  the  same  as  that  on 
which  it  expired.  Krueger  v.  Chicago, 
etc.,  R.  Co.,  71  N.  W.  683,  68  Minn.  445, 
64  Am.  St.  Rep.  487. 

Plaintiff  paid  for  her  carriage  as  a  pas- 
senger from  Newport  News  to  Parkers- 
burg,  W.  Va.,  by  boat  to  Baltimore  and 


from  there  over  defendant's  railroad  to 
destination.  She  received  a  ticket  stating 
that  it  was  good  to  the  station  printed 
thereon  which  was  punched,  and  which 
contained  a  printed  list  of  the  stations  on 
defendant's  road  as  far  as  Cincinnati,  but 
the  agent  neglected  to  punch  it  for 
Parkersburg  and  plaintiff  did  not  notice 
the  omission.  The  ticket  was  properly 
stamped  by  the  agent,  and  plaintiff's 
bag-gage  checked  thereon  to  Parkersburg, 
the  fact  of  the  checking  being  indicated 
by  the  letters  "B.  C,"  punched  therein.  It 
was  also  accepted  and  punched  on  the 
boat  and  by  defendant's  gateman  at  Bal- 
timore, but  the  conductor  on  the  train  re- 
fused to  receive  it  and  although  she  ex- 
plained the  facts  ejected  plaintiff  at  Wash- 
ington, where  she  was  obliged  to  lay  over, 
but  was  finally  carried  to  her  destination 
on  the  same  ticket.  Held  that,  conceding 
that  as  between  conductor  and  passen- 
ger the  ticket  is  conclusive  evidence  of 
the  contract  of  carriage,  it  was  the  duty 
of  the  conductor  before  ejecting  plaintiff 
to  use  all  reasonable  means  to  ascertain 
therefrom  the  extent  of  her  rights;  that 
her  ticket  was  not  void,  but  contained,  on 
its  face  evidence  that  the  agent  had  made 
a  mistake  in  failing  to  punch  any  station, 
and  also,  in  connection  with  the  baggage 
check  referred  to  therein,  evidence  which 
should  have  been  accepted  by  any  rea- 
sonable man  as  a  confirmation  of  her 
statements,  and  that  in  ejecting  her  he 
committed  a  tort  for  which  defendant  was 
liable  in  damages.  Baltimore,  etc.,  R. 
Co.  71.  Thornton,  188  Fed.  868,  110  C.  C. 
A.   502. 

25.  Mistake  of  conductor  as  to  right  to 
transportation.— It  is  no  excuse  for  the 
expulsion  of  a  passenger  from  a  railroad 
train  that  the  conductor  made  a  negli- 
gent mistake  as  to  the  station  indicated 
on  the  face  of  the  ticket  which  the  pas- 
senger had  exhibited  and  surrendered  to 
the  same  conductor.  Georgia  R.,  etc.,  Co. 
V.  Eskew,  86  Ga.  641,  12  S.  E.  1061,  22 
Am.  St.  Rep.  490. 

Where  a  conductor  refuses  to  accept 
the  return  coupon  of  a  railroad  ticket, 
thinking    it    not    genuine,    though    it   was 
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ductor,  from  a  car  of  the  company  by  which  it  was  issued,  contrary  to  the 
terms  thereof,  and  refusal  to  carry  him,  on  his  failure  and  refusal  to  pay  an 
additional  fare,  is  actionable.^®  Where  a  street  railway  company  was  legally 
bound  to  issue  a  transfer  at  a  certain  point,  and  its  conductor  in  fact  issued  such 
transfer,  it  was  not  entitled  to  defend  an  action  for  wrongful  ejection  because 
of  the  passenger's  refusal  to  pay  fare  except  by  the  surrender  of  such  transfer 
on  the  ground  that  it  did  not  issue  transfers  at  such  point. ^'^  That  a  statute 
does  not  require  the  issuance  of  a  transfer  between  the  particular  lines  in  ques- 
tion is  no  defense  to  an  action  of  ejection  where  a  street  car  company,  according 
to  its  rules,  issues  transfers  from  and  to  certain  lines,  and  the  passenger  pre- 
sents a  transfer  which  is  not  honored  by  the  conductor,  and  the  passenger  is 
ejected. ^^ 

Intent  of  Holder  of  Ticket. — One  who  enters  a  railway  train  in  possession 
of  a  ticket  entitling  him  to  ride  thereon  is,  if  he  does  so  with  the  bona  fide  inten- 
tion of  using  the  ticket  for  the  purpose  of  making  the  journey  for  which  it  is 
good,  entitled  to  recover  whatever  damages  he  may  sustain  by  reason  of  a  wrong- 
ful expulsion,  although  before  going  upon  the  train  he  may  have  had  reason 
to  believe  the  ticket  would  not  be  accepted  for  passage  thereon  by  the  con- 
ductor.29 


perfect  in  letters,  figures,  and  stamp,  it 
having  while  in  the  passenger's  possession 
lost  its  blue  color,  unknown  to  him,  by 
being  wet,  the  passenger  can  recover 
damages.  Chicago,  etc.,  R.  Co.  v.  Con-- 
ley,  6  Ind.  App.  9,  32  N.  E.  96,  865. 

A  railroad  ticket  read:  "I.  G.  Ry.  Spe- 
cial Excursion  Ticket.  Going  Coupon. 
One  First-Class  Passage  from  Austin, 
Tex.,  to  San  Antonio,  Tex.  Rate  sold, 
$1.50."  It  stated  passengers  would  not 
be  allowed  to  stop  off,  and  had  the  stamp 
of  the  Austin  ticket  office,  with  date. 
Held,  that  it  embodied  a  contract  entitling 
the  holder  to  transportation  from  .\ustin 
to  San  Antonio,  was  assignable,  and  the 
carrier  was  liable  for  ejecting  the  holder 
of  such  ticket.  International,  etc.,  R.  Co. 
V.  Ing,  29  Tex.  Civ.  App.  398,  68  S.  W. 
732. 

Where  the  evidence  showed  that  plain- 
tiff's wife  and  children  had  a  first-class 
full-fare  ticket  on  defendant's  road,  en- 
titling them  to  ride  on  a  regular  train, 
but  the  conductor  thereon,  without  look- 
ing at  the  ticket,  ejected  them  in  a  rough 
and  humiliating  manner,  saying  all  who 
had  excursion  tickets  would  have  to  leave 
and  take  the  next  train,  on  which  plain- 
tifif's  wife  was  compelled  to  stand,  holding 
one  of  her  children,  and  delaying  her  ar- 
rival, 'it  was  held  to  show  right  oi  recov- 
ery and  should  have  been  submitted  to 
the  jurv.  Alley  v.  Gulf,  etc.,  R.  Co.  (Tex. 
Civ.   App.),  35   S.  W.  735. 

Where  a  railroad  company  fails  to  in- 
form its  conductor  of  a  change  in  rules 
as  to  the  sale  of  tickets  and  stoppage  of 
trains,  and  such  conductor,  through  want 
of  such  information,  wrongfully  _  refuses 
to  carry  a  passenger,  and  ejects  him  from 
the  train,  the  company  is  liable  therefor. 
Sheets  V.  Ohio  River  R.  Co.,  39  W.  Va. 
475.   20   S.   E.   566. 

Drover's  pass. — A  passenger    who     pre- 


sents to  a  conductor  a  "stock  pass"  from 
the  railroad  company,  which  entitles  him 
to  return  on  their  road  without  payment' 
of  fare,  can  recover  damages  sustained  by 
him,  when  so  returning,  caused  by  his  ex- 
pulsion from  the  cars  by  the  conductor 
for  nonpayment  of  the  fare,  although  no 
physical  force  was  used,  and  the  con- 
ductor acted  under  an  honest  misunder- 
standing of  the  rules  of  the  company  in 
regard  to  such  passes,  and  although  the 
passenger  stated  his  intention  to  stop  at 
a  station  short  of  that  to  which  his  pass 
entitled  him  to  return.  Graham  v.  Pacific 
R.  Co.,  66  Mo.  536. 

A  drover's  pass  was  made  out  for  two 
persons,  the  maximum  number  allowed 
to  ride  on  such  a  pass;  but  the  agent  of 
the  company,  at  the  request  of  the  par- 
ties, inserted  the  name  of  a  third  person, 
informing  them  the  pass  would  be  good 
for  all  three.  The  conductor  of  the  train 
on  which  the  parties  sought  to  ride  re- 
fused to  allow  all  three  to  ride  on  the 
pass,  and  was  informed  by  them  which 
two  persons  were  in  charge  of  the  stock. 
One  of  these  two  drew  straws  with  the 
third  person  to  determine  which  should 
get  off  the  train,  and,  on  losing,  he  was 
ordered  off.  Held,  that  he  did  not  for- 
feit his  right  by  the  drawing,  and  the 
company  was  liable  for  his  ejection.  San 
Antonio,  etc.,  R.  Co.  v.  Newman,  43  S. 
W.    915,    17   Tex.    Civ.   App.    606. 

26.  De  Board  v.  Camden  Inter'slate  R. 
Co.,  57  S.  E.  379,  62  W.  Va.  41. 

27.  Chiert  v.  Interurban  St.  R.  Co.,  92 
N.  Y.  S.  781. 

28.  Transfers  not  required  by  statute. — 
Arnold  v.  Rhode  Island  Co.,  28  R.  I.  118, 
163,  66  Atl.  60. 

29.  Intent  of  holder  of  ticket. — South- 
ern R.  Co.  V.  Barlow,  104  Ga.  213.  30  S. 
E.  733,  69   Am.   St.   Rep.   166. 


§§  3007-3008  CARRIERS.  2466 

§§  3007-3008.  Extra  Fares  or  Charges— §  3007.  In  General.— En- 
tering Another  Car  of  Same  Train. — Where  a  carrier  has  a  rule  which  re- 
quires the  collection  of  fares  on  each  car  of  the  train  by  the  separate  conduct- 
ors on  said  cars,  and  that  passengers  changing  cars  must  pay  a  second  fare,  a 
passenger,  after  taking  passage  on  one  car  and  paying  his  fare,  is  not -authorized 
to  take  another  car  and  refuse  to  pay  a  second  fare  when  demanded,  after  be- 
mg  informed  of  the  rule,  although  insufficient  accommodations  are  provided  on 
the  first  car.^° 

Violation  of  Regulation  as  to  Entering  Car. — A  regulation  of  a  street 
railway  company  that  requires  persons  desiring  to  take  its  cars  at  a  transfer 
station  to  enter  the  cars  within,  and  not  beyond,  the  prescribed  limits  of  the 
station,  and  for  their  failure  to  do  so  declaring  their  right  of  transportation 
forfeited  except  upon  payment  of  an  additional  fare,  is  reasonable,  and,  in  its 
proper  and  reasonable  enforcement,  will  justify  the  ejection  of  a  passenger  who 
has  entered  a  car  in  violation  of  it  and  refuses  to  pay  the  required  additional 
fare.^i  It  is  an  unreasonable,  arbitrary,  and  oppressive  enforcement  of  the 
regulation  for  the  company's  agents  to  eject  one  who,  to  their  knowledge,  had 
paid  regular  fare,  because  he  had  entered  a  car,  in  which  there  was  abundant 
room,  while  it  was  standing  a  few  feet  beyond  the  station  line,  upon  his  refusal 
to  pay  an  additional  fare.^^ 

Passenger  on  Special  Train  without  Notice  of  Requirement  of  Ticket. 
— When  a  person  gets  aboard  a  train  for  the  purpose  of  traveling,  he  has  the 
right,  generally,  to  presume  that  he  will  only  be  required  to  pay  the  usual  fare, 
and  if  the  railroad  imposes  conditions  with  which  he  is  compelled  to  comply 
before  he  can  become  a  passenger,  it  must  show  that  he  had  notice  of  such  con- 
ditions. So  a  railroad  is  liable  for  ejecting  a  person  from  its  excursion  train 
where  he  does  not  have  notice  of  a  condition  that  passengers  thereon  were  re- 
quired to  purchase  round-trip  tickets,  and  offers  to  pay  his  fare  for  a  single 
trip.^* 

A  street  car  passenger  desiring  to  test  the  company's  power  to  with- 
hold a  transfer  from  him,  or  to  refuse  him  carriage  without  payment  of  an- 
other fare  on  a  second  car,  should  have  withdrawn  when  the  company  asserted 
its  position  adverse  to  his  claim  to  a  transfer,  and  tested  his  rights  in  the  courts, 
and  should  not  have  remained  on  the  car  without  paying  fare,  and  invited  ap- 
plication of  force  to  eject  him.^* 

§  3008.  Failure  to  Procure  Ticket. — Where  a  passenger  fails  to  provide 
himself  with  a  ticket,  he  may  be  compelled  to  pay  the  extra  fare  required  by  a 
reasonable  regulation  of  the  carrier  and  on  refusal  may  be  ejected,  provided 
his  failure  was  due  to  his  own  fault  and  negligence,  and  not  to  any  fault  of  the 
carrier.35     g^t   it    has  been    held  that  the  conductor    or  other     agent  of   the 

30.  Entering  another  car  of  same  train.  C.  273,  60  S.  E.  668,  15  L.  R.  A.,  N.  S., 
— Birmingham,    etc.,    Co.   v.    Stallings,   154       425. 

Ala.  527,  39  R.  R.  R.  319,  52  Am.  &  Eng.  34.  Kirk  v.  Seattle  Elect.  Co.,  58  Wash. 

R.  Cas.,  N.  S.,  319,  45  So.  650;  Birmingham  283,  108  Pac.  604,  31  L.  R.  A.,  N.  S.  991. 

R.,  etc.,  Co.  V.  McDonough,  153  Ala.  122,  35.    Extra    fare   for   failure   to   procure 

44  So.   960,   13   L.   R.   A.,   N.   S.,   445;   Bir-  ticket.— C7;nV?rf   5'f(7^?j.— Harrison   v.    Fink, 

mingham    R.,    etc.,    Co.    v.    Yielding,    155  42   Fed.  787. 

Ala.   359,  46   So.   747.  Alabama. — Evans    v.    Memphis,    etc.,    R. 

31.  Violation  of  regulation  as  to  enter-  Co.,  56  Ala.  246,  38  Am.  Rep.  771;  Ken- 
ing  car. — Nashville  St.  R.  Co.  v.  Griffin,  nedy  v.  Birmingham  R.,  etc.,  Co  138  Ala. 
104   Tenn.    81,    57    S.   W.   153,   49    L.    R.   A.  325,  35  So.  108. 

451.  Arkansas. — McCook      v.      Northup,      65 

32.  Unreasonable    enforcement    of   reg-      Ark.  225,  45  S.  W.  547. 

ulation. — Nashville    St.    R.    Co.    v.    Griffin,  Connecticut. — Crocker    v.    New    London, 

104   Tenn.    81,   57   S.   W.    153,   49    L.    R.    A.  etc.,   R.  Co.,  24  Conn.  249. 

451.                                           .                      .  Georgia. — Coyle  v.  Southern  R.  Co.,  113 

33.  Passenger  on  special  tram  without  Ga.  121,  37  S.  E.  163;  Phillips  v.  Southern 
notice  of  requirement  of  ticket.— Kirk-  R.  Co.,  114  Ga.  284,  40  S.  E.  268;  South- 
land   V.    Charleston,    etc..    Railway,    79    S.  ern   R.    Co.   v.   Jones,   8   Ga.   App.   225,   68 


2467 


EJECTION    on?    PASSENGERS. 


§  3008 


carrier  who  passes  upon  the  merits  of  the  excuse  offered  by  the  passenger 
for  not  having  provided  himself  with  a  ticket  or  refuses  to  hear  the  excuse 
does  so  at  the  peril  of  the  carrier.^"  It  has  been  held  that  where  a  sick  pas- 
senger left  a  train  delayed  overnight  by  a  wreck  and  boarded  another  train  the 
next  day  for  his  destination  and  presented  the  check  given  him  as  a  substitute 
for  his  ticket  by  the  first  conductor,  offering  to  pay  regular  fare,   the   second 


S.  E.  lOtl;  McCook  V.  Dublin,  etc.,  K. 
Co.,  2  Ga.  App.  374,  58  S.  E.  491;  South- 
ern R.  Co.  V.  Fleming,  128  Ga.  241,  57  S. 
E.  481,  10  Am.  &  Eng.  Ann.  Cas.  921. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Parks, 
18  111.  460,  68  Am.  Dec.  562;  St.  Louis, 
etc.,  R.  Co.  V.  Dalby,  19  111.  353;  St. 
Louis,  etc.,  R.  Co.  v.  South,  43  111.  176, 
92  Am.  Dec.  103;  Chicago,  etc.,  R.  Co.  v. 
Brisbane,  24  111.  App.  463;  Lake  Erie,  etc., 
R.   Co.   z'.   Quisenbeny,   48   111.   App.   338. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Gra- 
ham, 3  Ind.  App.  28,  29  N.  E.  170;  Lake 
Erie,  etc.,  R.  Co.  v.  Mayo,  4  Ind.  App. 
413,  30  N.  E.  1106;  Sage  v.  Evansville, 
etc.,  R.  Co.,  134  Ind.  100,  33  N.  E.  771; 
Toledo,  etc.,  R.  Co.  v.  Wright,  68  Ind.  586, 
34  Am.  Rep.  277;  Evansville,  etc.,  R.  Co. 
r.  Gilmore,  1  Ind.  App.  468,  27  N.  E. 
992. 

Iowa. — State  v.  Chovin,  7  Iowa  204; 
Everett  v.  Chicago,  etc.,  R.  Co.,  69  Iowa 
15,  28   N.  W.  410,   58  Am.   Rep.  207. 

Under  Laws  15th  Gen.  Assem.  c.  88, 
providing  that  a  passent;er  who  has  a 
reasonable  opportunity  to  purchase  _  a 
ticket  before  boarding  a  train,  and  fails 
to  do  so,  may  be  charged  ten  cents  ex- 
tra, the  fact  "that  a  conductor  takes  and 
retain  sixteen  cents  from  a  passenger, 
the  price  of  a  ticket  for  the  four  miles  he 
wished  to  go,  will  not  prevent  demand 
of  the  ten  cents  extra,  and  ejection  of  the 
passenger  on  refusal  to  pay  it.  Hoff- 
bauer,  Delhi,  etc.,  R.  Co.,  52  Iowa,  342,  3 
N.   W.   121,   35   Am.   Rep.   278. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Hinsdale,  38  Kan.  507,  16  Pac.  937. 

Kentucky. — Snellbaker  v.  Paducah,  etc., 
R.  Co.,  94  Ky.  597,  23  S.  W.  509,  15  Ky. 
L.  Rep.  380;  Wilsey  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  511,  7  Ky.  L.  Rep.  498; 
Wicks  V.  Louisville,  etc.,  R.  Co.,  15  Ky. 
L.  Rep.  605. 

Louisiana. — McGowen  v.  Morgan's,  etc., 
Steamship  Co.,  41  La.  Ann.  732,  6  So.  606, 
17  Am.  St.  Rep.  415,  5  L.  R.  A.  817. 
Afajnd-.— State  v.  Goold,  53  Me.  279. 
Massachusetts. — Swan  v.  Manchester, 
etc.,  R.  Co.,  13S  Mass.  116,  42  Am.  Rep. 
432. 

Michignn. — Zagelmeyen  v.  Cincinnati, 
etc.,  R.  Co.,  103  Mich.  214,  60  N.  W.  436, 
47  Am.  St.  Rep.  514. 

Minnesota. — DuLaurans  v.  First  Divi- 
sion, 15  Minn.  49,  Gil.  29,  2  Am.  Rep.  102; 
State  V.  Hungerford,  39  Minn.  6,  38  N.  W. 
628;  Wardwell  v.  Chicago,  etc.,  R.  Co.,  46 
Minn.  514,  49  N.  W.  206,  24  Am.  St.  Rep. 
246,  13  _L.  R.  A.  596. 

Mississippi. — Forsee  v.  Alabama,  etc., 
R.    Co.,    63    Miss.    66,    56    Am.    Rep.    801; 


Rivers   I'.    Kansas,    etc.,    R.    Co.,    86    Miss. 
571,  38  So.  508. 

New  Hampshire. — Hilliard  v.  Goold,  34 
N.  H.  230,  66  Am.  Dec.  765. 

North  Carolina. — Ammons  v.  Southern 
R.  Co.,  138  N.  C.  555,  18  R.  R.  R.  340,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  340,  51  S.  E. 
127. 

Ohio. — Crawford  v.  Cincinnati,  etc.,  R. 
Co.,  26  O.  St.  580;  Cincinnati,  etc.,  R.  Co. 
V.  Skillman,   39   O.   St.   444. 

Oregon. — Poole  v.  Northern  Pac.  R. 
Co.,  16  Ore.  261,  19  Pac.  107,  8  Am.  St. 
Rep.   289. 

Pennsylvania.  —  Muldowney  v.  Pitts- 
burg, etc.,  Tract.  Co.,  8  Pa.  Super.  Ct. 
335;  Reese  v.  Pennsylvania  R.  Co.,  131 
Pa.  423,  19  Atl.  72,  6  L.  R.  A.  539,  17  Am. 
St.   Rep.  818. 

South  Carolina. — Moore  v.  Columbia, 
etc.,  R.  Co.,  38  S.   C.  1,  16  S.  E.  781. 

Te.vas. — Mills  v.  Missouri,  etc.,  R.  Co., 
94  Tex.  243,  59  S.  W.  874,  55  L.  R.  A. 
497;  Easton  v.  Waters,  4  Texas  App.  Civ. 
Cas.,  §  71,  16  S.  W.  540. 

Illustrations. — ^Where  plaintiff  was  trav- 
eling with  his  adult  sister,  having  the 
money  and  tickets  of  both,  and,  on  its 
transpiring  that  one  of  the  tickets  was 
lost,  tendered  the  other  for  himself,  and 
offered  to  pay  three  cents  per  mile  for 
the  sister,  but  refused  to  pay  the  extra 
cent  per  mile  which  the  railroad  v/as  au- 
thorized by  law  to  collect  when  cash  fares 
were  offered,  such  refusal  was  sufficient 
to  justify  the  conductor  in  ejecting  him 
from  the  train.  Houston,  etc.,  R.  Co.  v. 
Faulkner   (Tex.   Civ.  App.),  63  S.  W.  655. 

A  railroad's  regulations  allowed  a  dis- 
count on  tickets  from  D.  to  L.,  to  those 
who  purchased  of  the  ticket  agent  at  D. 
A.,  desiring  to  take  passage  to  L.,  went  to 
the  ticket  office  at  D.  after  the  advertised 
time  for  the  train  to  leave.  As  the  agent 
had  remained  only  till  the  advertised 
time,  A.  failed  to  procure  a  ticket,  but, 
taking  passage  on  the  train,  and  re- 
fusing to  pay  more  than  the  price 
asked  at  the  ticket  office,  he  was 
ejected  at  W.  bj'  the  conductor. 
On  tendering  the  money  for  a  ticket 
from  W.  to  L.  to  the  agent  at  W., 
the  latter  accepted  it,  but,  on  learning 
the  facts,  refused  to  sell  the  ticket,  and 
tendered  back  the  money,  which  A.  re- 
fused to  receive,  and  the  train  left  W. 
without  him.  Held,  that  A.  could  not  re- 
cover for  the  ejection  and  refusal  to  sell 
the  ticket.  Swan  v.  Manchester,  etc.,  R. 
Co..  132  Mass.  116,  43  Am.  Rep.  433. 

36.  Southern  R.  Co.  v.  Jones,  8  Ga.  App. 
335,  68  S.  E.  1011. 
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conductor  was  not  entitled  to  eject  him  for  refusal  to  pay  extra  fare.^'^  It  is 
held  that  where  a  passenger  truthfully  told  a  conductor  that  he  had  obtained  a 
ticket  and  lost  it,  and  offered  to  pay  the  ticket  fare,  which  the  conductor  ac- 
cepted, without  demanding  more,  he  had  no  right  thereafter  to  eject  the  pas- 
senger on  his  refusal  to  pay  the  additional  amount  necessary  to  make  the  train 
fare,  though  the  conductor  might  have  had  the  right  originally  to  demand  the 
train  fare.^^ 

Opportunity  to  Procure  Ticket. — To  justify  the  expulsion  of  a  passenger 
on  a  railroad  train,  who  refuses  to  pay  the  difference  between  the  price  of  a 
ticket  to  his  destination  and  the  rate  charged  where  no  ticket  is  purchased,  the 
company  must  afford  the  passenger  a  reasonable  and  proper  opportunity  to  pur- 
chase tickets,  and  avoid  the  discrimination. ^^     Thus  a  passenger  can  not  be  law- 


37.  Louisville,  etc.,  R.  Co.  v.  Wilsey,  11 
Ky.  L.  Rep.  419,  12  S.  W.  275,  5  L.  R.  A. 
855. 

38.  Where  ticket  lost. — Louisville,  etc., 
R.  Co.  V.  Joplin,  21  Ky.  L.  Rep.  1380,  55 
S.  W.  206.    . 

39.  Opportunity  to  procure  ticket. — 
United  States. — Pennsylvania  Co.  v.  Len- 
hart,  56  C.  C.  A.  467,  120  Fed.  61. 

Alabama. — Evans  v.  Memphis,  etc.,  R. 
Co.,  56  Ala.  246,  28  Am.  Rep.  771. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Hammett,  98  Ark.  418,  40  R.  R.  R.  702, 
63  Am.  &  Eng.  R.  Cas.,  N.  S.,  703,  136 
S.  W.  191. 

Georgia. — Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  S.  E.  163;  Georgia,  etc.,  R.  Co. 
V.  Asmore,  88  Ga.  529,  15  S.  E.  13,  16  L. 
R.  A.  53;  Phillips  v.  Southern  R.  Co.,  114 
Ga.  284,  40  S.  E.  268. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  93  Am.  Dec.  133;  Chicago,  etc., 
R.  Co.  V.  Parks,  18  111.  460,  68  Am.  Dec. 
562;  Illinois  Cent  R.  Co.  v.  Cunningham, 
67  111.  316;  Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312;  Illinois  Cent.  R.  Co.  v. 
Sutton,  42  111.  438,  92  Am.  Dec.  81;  St. 
Louis,  etc.,  R.  Co.  v.  Dalby,  19  111.  353; 
St.  Louis,  etc.,  R.  Co.  v.  South,  43  111.  176, 
93  Am.  Dec.  103. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Gra- 
ham, 3  Ind.  App.  28,  29  N.  E.  170;  Cleve- 
land, etc.,  R.  Co.  V.  Beckett,  11  Ind.  App. 
547,  39  N.  E.  439;  Indianapolis,  etc.,  R. 
Co.  V.  Rinard,  46  Ind.  293;  Jeffersonville 
R.  Co.  V.  Rogers,  38  Ind.  116,  10  Am.  Rep. 
103;  S.  C,  28  Ind.  1,  92  Am.  Dec.  276; 
Lake  Erie,  etc.,  R.  Co.  v.  Mayo,  4  Ind. 
App.  413,  30  N.  E.  1106;  Pittsburg,  etc., 
R.  Co.  V.  Street,  26  Ind.  App.  224,  59  N. 
E.  404;  Sage  v.  Evansville,  etc.,  R.  Co., 
134  Ind.  100,  33  N.  E.  771. 

Iowa. — Everett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  15,  28  N.  W.  410,  58  Am. 
Rep,  207. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Dick- 
erson,  4  Kan.  App.  345,  45  Pac.  975;  At- 
chison, etc.,  R.  Co.  V.  Dwelle,  44  Kan. 
394,  24  Pac.  500;  Atchison,  etc.,  R.  Co. 
V.  Hogue,  50  Kan.  40,  31  Pac.  698. 

Kentucky. — Wilsey  v.  Louisville,  etc., 
R.  Co.,  83  Ky.  511,  7  Ky.  L.  Rep.  498. 

Louisiana. — McGowen  v.  Morgan's,  etc.. 
Steamship  Co.,  41  La.  Ann..  733,  6  So. 
606,   17  Am.   St.   Rep.   415,   5   L.   R.   A.   817. 


Massachusetts.  —  Swan  v.  Manchester, 
etc.,  R.  Co.,  132  Mass.  116,  42  Am.  Rep. 
433. 

Minnesota. — DuLaurans  v.  First  Divi- 
sion, 15  Minn.  49,  Gil.  39,  3  Am.  Rep.  103. 
Mississippi.  —  Forsee  v.  Alabama,  etc., 
R.  Co.,  63  Miss.  66,  56  Am.  Rep.  801; 
Rivers  v.  Kansas,  etc.,  R.  Co.,  86  Miss. 
Miss.  571,  38  So.  508. 

New  York. — Chase  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  533;  Nellis  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  505;  Porter  v.  New 
York  Cent.  R.  Co.  (N.  Y.),  34  Barb.  353. 
But  see  Bordeaux  v.  Erie  R.  Co.  (N.  Y.), 
8   Hun   579. 

North  Carolina. — Ammons  v.  Southern 
R.  Co.,  138  N.  C.  555,  18  R.  R.  R.  340,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  340,  51  S.  E. 
127. 

Oregon. — Poole  v.  Northern  Pac.  R. 
Co.,  16  Ore.  261,  19  Pac.  107,  8  Am.  St. 
Rep.  289. 

Pennsylvania. — Reese  v.  Pennsylvania 
R.  Co.,  131  Pa.  422,  19  Atl.  72,  6  L.  R.  A. 
539,    17   Am.   St.    Rep.   818. 

Tennessee. — Lane  v.  East  Tennessee, 
etc.,  R.  Co.,  73  Tenn.  (5  Lea)  124. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Sparger 
(Tex.  Civ.  App.),  39  S.  W.  1001;  Ford- 
yce  V.  Manuel,  82  Tex.  527,  18  S.  W.  657; 
Mills  V.  Missouri,  etc.,  R.  Co.,  94  Tex. 
242,  59  S.  W.  874,  55  L.  R.  A.  497;  Mis- 
souri Pac.  R.  Co.  V.  McClanahan,  66  Tex. 
530,   1   S.   W.   576. 

West  Virginia. — Boster  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  318,  15  S.  E.  158. 

Wisconsin.  —  Phettiplace  v.  Northern 
Pac.  R.  Co.,  84  Wis.  412,  54  N.  W.  1092, 
20  L.  R.  A.  483. 

Illustrations. — In  an  action  against  a 
railway  company  for  damages  for  eject- 
ing plaintiff  from  its  train,  a  complaint 
alleging  that  plaintiff  applied  for  a  ticket 
of  defendant's  agent,  and,  being  informed 
that  he  had  no  ticket  for  his  destination 
and  that  he  would  have  to  pay  his  fare 
on  the  train,  boarded  the  train  and  was 
ejected  by  the  conductor  for  refusal  to 
pay  an  additional  charge  demanded 
above  the  fare  usually  paid  by  others  to 
plaintiff's  destination,  states  a  good 
cause  of  action.  Phillips  v.  Southern  R. 
Co.,  40  S.  E.  368,  114  Ga.  284. 

Under  the  rules  of  the  state  railroad 
commission,  providing  that  railway  com- 
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fully  ejected  for  refusal  to  pay  the  extra  fare  where  he  has  been  unable  to  pro- 
cure a  ticket  because  there  was  no  ticket  office,***  or  the  ticket  office  was  not 
kept  open  for  a  proper  time,*i  or  the  agent  was  absent/^  or  attending  to  other 
business,*^  or  refused  to  sell  him  a  ticket  without  good  cause.**     Where  a  pas- 


panies  shall  keep  Iheir  ticket  offices  open 
for  the  sale  of  tickets  for  a  reasonable 
time  before  the  departure  of  trains  from 
all  stations,  a  passenger  who  was  not  af- 
forded a  reasonable  opportunity  to  pur- 
chase a  ticket  at  the  station  where  his 
journey  began  is  not  bound  to  leave 
the  train  at  an  intermediate  station  to 
purchase  a  ticket  back  to  the  station 
where  he  started,  and  another  to  his  des- 
tination; and,  if  ejected  for  refusing  to 
do  so,  he  may  recover  of  the  company. 
Central  R.,  etc.,  Co.  v.  Strickland,  90  Ga. 
562,  16  S.  E.  352. 

Promise  of  agent  to  tell  conductor  that 
supply  of  tickets  exhausted. — In  an  action 
against  a  railroad  for  wrongfully  ejecting 
plaintiff  from  one  of  its  trains,  plaintiff 
testified  that,  on  applying  for  a  ticket, 
defendant's  agent  told  him  he  was  out  of 
tickets,  but  to  board  the  train,  and  he 
would  tell  the  conductor  not  to  charge 
plaintiff  extra  fare;  defendant's  rule  re- 
quiring the  payment  of  twenty-five  cents 
extra  when  a  passenger  has  no  ticket. 
The  conductor  refused  to  accept  plain- 
tiff's statement  that  the  agent  had  no 
tickets,  and  ejected  him  from  the  train  on 
his  refusal  to  pay  extra  fare.  Held,  that 
plaintiffs  right  of  recovery  did  not  de- 
pend on  the  conductor's  knowledge  or  ig- 
norance of  the  fact  that  the  agent  had  no 
tickets  for  sale,  and  refused  to  submit 
the  case  to  the  jury  under  proper  instruc- 
tions was  error.  Ammons  v.  Southern  R. 
Co.,  51  S.  E.  127,  138  N.  C.  555,  18  R.  R. 
R.  340,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  340. 

40.  No  ticket  office. — ^In  an  action 
against  a  railroad  for  ejection  from  one 
of  defendant's  trains,  it  appeared  that 
plaintiff  purchased  a  ticket  over  defend- 
ant's road  from  S.  to  P.;  that,  on  arriv- 
ing at  P.,  plaintiff  decided  to  go  to  T., 
the  next  station  beyond;  that  there  was 
no  ticket  office  at  P.;  and  that,  after  the 
train  left  P.,  plaintiff  tendered  defend- 
ant's conductor  the  amount  of  the  reg- 
ular fare  to  T.,  and,  on  refusing  to  pay 
twenty-five  cents  additional,  was  ejected 
from  the  car.  Held,  that  such  ejection 
was  illegal.  Phettiplace  v.  Northern  Pac. 
R.  Co.,  84  Wis.  413,  54  N.  W.  1092,  20  L. 
R.  A.  483. 

Ticket  office  one  thousand  feet  away. 
— A  regulation  of  a  street  railway  com- 
pany requiring  a  higher  rate  where  cash 
is  paid  the  conductor  than  is  charged  for 
a  ticket,  furnishes  no  justification  for  ejec- 
tion of  a  passenger  tendering  only  the 
price  of  a  ticket,  where  he  is  taken  on  at 
a  place  where  tickets  are  not  for  sale, 
though  they  are  for  sale  at  a  station  1,000 
feet  awav.  Kennedy  v.  Birmingham  R., 
etc.,  Co.,' 35  So.  108,  138  Ala.  225. 

41.  Ticket  ofBce  not  kept  open. — White 
V.  Chesapeake,  etc.,  R.  Co.,  26  W.  Va.  800. 


See  Hall  v.  South  Carolina  R.  Co.,  25  S. 
C.   564. 

Texas  statute — Failure  of  passicnger  to 
apply  for  ticket. — Gen.  Laws  18th  Leg.  p. 
70,  requires  railroads  to  keep  open  their 
ticket  offices  for  one-half  hour  before  the 
departure  of  trains,  and  allows  them  to 
collect  extra  fare  from  those  who  fail  to 
purchase  tickets  at  offices  thus  kept  open. 
They  can  not  demand  this  extra  fare 
when  they  fail  to  observe  this  statute, 
even  though  the  passenger  did  not  apply 
for  his  ticket  during  the  specified  time; 
and,  if  they  eject  one  thus  refusing  to  pay 
extra  fare,  they  are  liable  for  damages. 
Missouri  Pac.  R.  Co.  v.  McClanahan,  66 
Tex.  530,  1  S.  W.  576. 

What  is  a  reasonable  time  before  the 
departure  of  trains  for  a  ticket  office  at  a 
railway  station  to  be  kept  open  in  order 
to  afford  passengers  an  opportunity  to 
purchase  tickets  is  a  question  for  the 
jury,  under  instructions  from  the  court. 
Du  Laurans  v.  First  Division,  15  Minn.  49, 
Gil.  29,  2  Am.  Rep.  102. 

Contra. — Where  the  price  of  a  ticket  to 
plaintiff's  destination  was  fifty  cents,  and 
by  rule  of  the  company  the  fare  was  fifty- 
five  cents  if  paid  on  the  train,  plaintiff, 
who  had  no  ticket,  and  refused  to  pay  but 
fifty  cents,  can  not  recover  for  his  ejec- 
tion from  the  train,  though  he  was  unable 
to  get  a  ticket  before  boarding  the  train 
owing  to  the  ticket  office  being  closed. 
Crocker  v.  New  London,  etc.,  R.  Co.,  24 
Conn.  249. 

42.  Where  agent  absent. — p'orsee  v.  Al- 
abama, etc.,  R.  Co.,  63  Miss.  66,  56  Am. 
Rep.  801;  Gulf,  etc.,  R.  Co.  v.  Sparger 
(Tex.  Civ.  App.),  39  S.  W.  1091.  See  Geor- 
gia R.,  etc.,  Co.  V.  Murden,  86  Ga.  434,  12 
S.  E.  630, 

43.  Agent  engaged  in  other  business. — 
A  passenger  boarded  a  railroad  train  to 
go  to  S.,  and  tetidcred  a  mileage  book 
which  on  examination  was  found  to  con- 
tain sufficient  mileage  only  to  M.,  and  the 
conductor  informed  the  passenger  that  he 
stopped  at  M.,  that  the  ticket  office  would 
be  open,  and  the  passenger  could  buy  a 
ticket  at  that  point.  The  passenger  left 
the  train  at  M.  to  buy  a  ticket,  but  the 
agent  was  engaged  in  other  business. 
There  was  sufficient  time  for  the  ticket  to 
be  purchased  if  the  agent  had  tended  to 
the  matter,  and  plaintiff  boarded  the  train 
without  a  ticket  when  it  was  about  to  de- 
part to  the  knowledge  of  the  conductor, 
and  tendered  the  conductor  three  cents 
per  mile  from  M.  to  S.  Held,  that  the 
conductor  had  no  legal  right  to  put  him 
off  because  he  refused  to  pay  four  cents 
per  mile,  the  charge  imposed  on  those 
who  ride  without  tickets.  Brown  v.  Cen- 
tral, etc.,  R.  Co.,  58  S.  E.  163,  128  Ga.  635. 

44.  Refusal  tcJ  sell  ticket. — Indianapolis, 
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senger  made  no  eifort  to  get  a  ticket  at  a  certain  junction,  not  knowing  there 
was  a  ticket  office  there,  he  was  not  precluded  thereby  from  urging  that  the  time 
was  short,  and  during  most  of  it  the  way  to  the  office  was  obstructed,  and  the 
agent  was  engaged  in  transferring  mail,  etc.,  as  an  excuse  to  the  conductor  for 
not  having  a  ticket.*  ^  It  is  held  that  where  a  passenger  concludes  to  go  to  a 
station  beyond  the  one  to  which  he  has  a  ticket,  he  can  not  demand  that  the 
train  be  stopped  long  enough  for  him  to  buy  a  ticket,  and  the  company  is  justi- 
fied in  ejecting  him  on  his  refusal  to  pay  the  train  fare.** 

Amount  in  Excess  of  Legal  Charge. — A  rule  of  a  railroad  company  re- 
quiring a  passenger  failing  to  procure  a  ticket  to  either  pay  an  amount  in  excess, 
of  the  highest  amount  which  can  be  legally  charged  for  his  passage,  or  be  ex- 
pelled from  the  train,  is  not  a  valid  rule;  and  hence  the  company  is  liable  to  a 
passenger  expelled  by  the  conductor,  though  in  good  faith  and  without  unnec- 
essary force,  in  enforcing  the  rule.*'^ 

Waiver  of  Right  to  Demand  Extra  Fare.-^It  has  been  held  that  when  a 
passenger  tenders  in  good  faith,  on  the  train,  the  ticket  fare  as  full  fare  to  his 
place  of  destination,  and  the  conductor  takes  and  retains  it,  he  thereby  waives 
the  right  to  require  the  passenger  to  still  pay  the  difference  between  the  ticket 
and  train  fare  and  is  liable  for  ejecting  him  for  refusal  to  pay  such  fare.*^ 
In  a  later  decision  by  the  same  court  it  was  held  that  the  rule  just  stated  is, 
assuming  the  conductor's  authority  to  waive  the  payment  of  extra  fare,  correct 
as  applied  to  a  case  where,  from  the  circumstances  attending  the  tender,  re- 
ceipt, and  retention  of  the  money,  the  passenger  is  justified  in  believing  that  it 
was  accepted  in  full  for  his  fare  to  the  place  of  his  destination.*^  Thus,  if  the 
conductor  should  receive  and  retain  it  without  demanding  more,  till  the  train 
had  passed  the  place  at  which  he  must  exercise  or  abandon  the  right  to  eject 
the  passenger  for  non-payment  the  latter  would  have  the  right  to  assume  that 
the  amount  paid  was  satisfactory.^"  But  though  the  conductor  receives  a  sum 
less  than  the  true  fare  to  a  passenger's  destination,  and  afterwards  discovers 
that  it  is  too  little,  his  retention  of  it  until  the  train  reaches  the  next  station  is 
no  waiver  of  his  right  to  require  payment  of  the  balance  on  penalty  of  ejection 
from  the  train  at  such  station,  even  if  he  has  any  authority  to  make  such  a 
waiver.^i  By  starting  its  car  before  demanding  fare,  a  street  railway  company 
does  not  waive  its  right  to  eject  a  passenger  who  unlawfully  refuses  to  pay 
extra  fare,  especially  when  the  demand  of  fare  was  made  simultaneously  with 
starting  the  car,  and  the  circumstances  were  such  as  to  justify  the  expectation 
that  fare  would  be  paid.^^ 

§§  3009-3012.  Tender  or  Payment  of  Fare  to  Avoid  Ejection— 
§  3009.  Duty  to  Pay  Fare  to  Avoid  Ejection. — Where  a  passenger's  ticket 
is  a  proper  one,  but  the  conductor  claims  otherwise  and  threatens  to  put  him  off 
the  train,  the  passenger  is  not  under  any  legal  duty  to  pay  fare  to  prevent  his 
ejection;  5^  although  he  might  take  the  other  course  and  pay  his  fare,  rather 

etc.,   R.   Co.  V.   Rinard,  46  Ind.   293;   Lake  49.   Wardwell   v.    Chicago,   etc.,    R.    Co., 

Erie,  etc.,  R.  Co.  v.  Cloes,  32  N.  E.  588,   5  46    I\Iinn.    514,    49    N.    W.    206,   24   Am.    St. 

Ind.   App.   444;   Cleveland,   etc.,   R.   Co.  v.  Rep.  246,   13  L.   R.  A.  596,   qualifying  Du 

Beckett,  39  N.  E.  429;  11  Ind.  App.  547.  Laurans    v.    First    Division,    15    Minn.    49, 

45.  Bowsher  v.  Chicago,  etc.,  R.  Co.,  113  Gil.  29,  2  Am.  Rep.  102. 

Iowa  16    84  X    W    958.  50.    Wardwell  v.    Chicago,    etc.,   R.   Co., 

^B    -c  \  1A,-  *  ..  T  A r;  46   Minn.    514,    49    N.   W.   206,   24   Am.   St. 

46.  Easton  z.   \^aters   4  Texas  App.  Civ.  ^ 

Cas.,  §  71,  16  S.  W.  540.  ^^    Wkrdwell   v.    Chicago,    etc.,    R.   Co., 

47.  Amount  in  excess  of  legal  charge.—  45  Minn.  514,  49  N.  W.  206,  24  Am.  St. 
Atchison,  etc.,  R.  Co.  v.  Dickerson,  4  Kan.       ggp    345    13  L,   R   A.  596. 

App.  345,  45  Pac.  975.     See  Zagelmeyer  v.  52.  Starting  car"  before  demanding  fare. 

Cincinnati,  etc.,  R.   Co.,  102  Mich.  214,  60  —Nashville    St.     R.     Co.    v.    Griffin,     104 

N.  W.  436,  47  Am.  St.  Rep.  514;  Smith  v.  Tenn.  81,   57   S.  W.   153,  49   L.   R.  A.  451. 

Pittsburg,  etc.,  R.  Co.,  33  O.  St.  10.  53,  Duty  to  pay  fare  to  avoid  ejection.. 

48.  Waiver  of  right  to  demand  extra  — McGhee  v.  Cashin  (Ala.),  40  So.  63; 
fare. — Du  Laurans  v.  Eirst  Division,  15  Pennsylvania  Co.  v.  Bray,  125  Ind.  229^ 
Minn.    49,    Gil.   29,   3   Am.    Rep.   102.  25   X.    E.   439. 
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than  be  ejected,  and  recover  such  damages  as  he  sustains  in  that  event.''*  It  is 
held  that  where  a  railroad's  agent  wrongfully  refused  to  indorse  a  return  trip 
ticket,  and  the  passenger  in  consequence  was  ejected  from  a  train,  he  was  en- 
titled to  recover  for  his  expulsion,  it  not  having  been  incumbent  on  him  to  pur- 
chase a  ticket  or  to  pay  his  fare.^'^  But  it  is  also  held  that  where  a  passenger 
is  aboard  a  street  car  with  a  transfer  ticket  which  by  the  mistake  of  another 
conductor  is  erroneous,  it  is  the  duty  of  the  passenger  to  either  pay  the  fare 
demanded  or  peaceably  leave  the  car."'''  And  it  is  held  that  a  passenger  pre- 
senting a  ticket  with  an  erroneous  date  must  either  pay  another  fare  or  peace- 
ably leave  the  train  and  rely  upon  his  remedy  in  damages.^''' 

Extra  Fare. — Where  a  passenger  properly  appHed  at  the  ticket  office  for  a 
ticket,  and  without  any  fault  of  his  failed  to  secure  it,  and  fare  in  addition  to 
the  price  of  the  ticket  was  demanded  by  the  conductor  on  the  cars,  he  could 
pay  the  excess  under  protest  and  afterwards  recover  it  by  suit;  but  he  was  en- 
titled to  be  carried  at  the  ticket  rate  without  paying  the  excess,  and  had  the 
choice  of  paying  the  excess  or  of  insisting  on  his  right  to  be  carried  at  the  ticket 
rate  and  holding  the  company  responsible  in  damages  for  refusal  to  carry  him. 5* 

Duty  to  Pay  Excessive  or  Second  Fare. — See  ante,  "Refusal  to  Pay 
Excessive  or  Second  Fare,"  §  2984. 

Where  one  by  mistake  takes  a  train  which  does  not  stop  at  his  des- 
tination, and  fare  is  demanded  of  him  upon  the  train  by  the  conductor  to  the 
first  station  at  which  the  train  is  to  stop,  and  he  is  able  to  pay  the  same,  but  re- 
fuses to  do  so,'  and  then  the  conductor  stops  the  train  and  requests  him  to  leave 
or  pay,  he  should  either  pay  his  fare  or  get  off.  If  his, mistake  was  induced  by 
the  ticket  agent  of  the  company,  then  the  extra  fare  which  he  pays  is  an  ele- 
ment of  damages,  in  addition  to  such  as  are  occasioned  by  his  being  carried  be- 
yond his  destination."-' 

§§  3010-3012.  Effect  of  Tender  of  Fare— §  3010.  Before  Ejection.— 
Failure  to  Have  Ticket. — As  a  general  rule  because  a  traveler  on  a  railway 
train  has  no  ticket,  it  is  no  ground  for  putting  him  off  the  train,  and  if  he  offers 
to  pay  the  fare  the  railway  company  ejects  him  at  its  peril.*^^  But  where  a  ticket 
is  required  as  a  condition  precedent  to  right  of  carriage  a  passenger  who  has 
no  ticket  may  be  ejected  regardless  of  the  tender  of   fare  in  money.^i     And 

One   entitled   to   ride   on   mileage   book  54.   Pennsylvania  Co.  v.   Bray,  25   N.   E. 

coupons  was  not  bound  to  tender  his  fare  439,  125  Ind.  229. 

in  money,  to  prevent  his  ejection,,  in  gg.  Wrongful  refusal  of  agent  to  in- 
order     to     recover     substantial     damages  ^orse      ticket—Texas,     etc.,      R.     Co.      v. 

fiQ%    p-«??^1^^V-(^    fi7      '  '         ^°-'       Pay"^'  99  Tex.  46,  87   S.  W.  330,  70  h.  R. 

\tu  •  ■  .-.1   J    .        -J         A,  946,   122  Am.   St.   Rep.   603. 

Where   a  passenger   is   entitled  to   ride  ^  ^        "■       . 

on   the   ticket   presented   by   him,    though  56.    Norton   v.    Consolidated    R.    Co.,    79 

liis    name    is    signed    thereto    by    another,  Conn.  109,  63  Atl.  1087,  118  Am.  St.  Rep. 

the    provision    that   it    be    signed    by    him  133,  24   R.   R.   R.  437,   47  Am.   &  Eng.   R. 

having  been  waived,   and  he  is   unable   to  Cas.,  N.  S.,  437. 

satisfactorily  identify  himself,  and  a  cash  S7.  Arnold  v.  Atchison,   etc.,   R.   Co.,  81 

fare    is    wrongfully    demanded.,    he    need  Kan.  400,  105  Pac.  541. 

not   pay   it    or    leave    the   train,    but    may  53.  Extra  fare.— Jeffersonville  R.  Co.  v. 

stand    on    his    right    and    recover    for   his  Rogers,  38  Ind.  116,   10   Am.   Rep.   103. 

?Car\"pp    4;3'"94''pac°"853'"^                    '  ««•   Passenger   on  wrong   train.-Atchi- 

St'ree^cV"^antfe^r-Where  a    passen-  ??"'  ^5^ 'A^'s^t'   R'n''7Ho'  ^^"r'"''  '' 

get  on  a  street  car  line  presented  a  valid  .^^ Atrhi/on   T.V     R    r"^'     Hi  p^  ^Z^T. 

transfer,   which   the   conductor   refused   to  l^n    497                                                          ' 
honor,    and,   as   the   passenger    refused   to 

pay   fare,    ejected   him    from   the    car,    he  60.    Failure    to    have    ticket.— Ford     v. 

was   entitled  to   recover   damages   for  the  East    Louisiana    R.    Co.,    110   La.    414,    34 

ejection;   it   not  being   necessary   for  him  So.  585. 

to  pay  his  fare,  and  then  resort  to  an  ac-  61.  See  ante,  "Requiring  Ticket  as  Con- 

tion  to  recover  it  back.    Arjiold  v.  Rhode  dition    Precedent   to    Right   of    Carriage," 

Island   Co.,   66   Atl.   60,   28   R.   I.   118,   163.  §§   2987-2988. 
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where  a  person  is  in  the  employ  of  a  connecting  line,  and  because  thereof  is 
permitted  to  ride  free  on  the  trains  of  the  other  company,  and  is  warned  not 
to  traffic  in  the  excursion  tickets  of  the  company,  and,  disregarding  this  warn- 
ing, is  detected  in  scalping  tickets  on  the  train,  the  conductor  might  be  justified 
in.  stopping  the  train  and  putting  him  off,  even  though  he  offered  to  pay  the 
fare.«2 

Failure  to  Pay  Fare  on  Demand. — Though  a  passenger  on  a  railroad  train 
may  have  failed  to  pay  his  fare  when  demanded,  yet  if  before  being  ejected 
he  tenders  it,  it  is  the  duty  of  the  conductor  to  receive  it  and  not  eject  the  pas- 
senger.^3  But  a  mere  willingness  on  the  part  of  a  passenger  to  pay  the  fare, 
unaccompanied  by  a  move  or  act  calculated  to  suggest  willingness  to  the  con- 
ductor, is  not  sufficient  to  place  the  conductor  in  the  wrong  in  ejecting  the 
passenger.^*  And  the  mere  handing  of  money  to  the  conductor  as  security  for 
the  fare  does  not  constitute  a  payment  thereof.^^. 

When  Tender  Unnecessary.! — It  is  railway  company's  duty  to  demand 
proper  fare,  but  tender  is  unnecessary  where  it  is  evident  that  it  would  not  have 
been  accepted.®* 

Tender  by  Third  Person. — It  is  immaterial  to  the  carrier  from  whom  it  re- 
ceives a  fare,  and,  if  another  than  the  passenger  offers  to  pay,  it  is  the  same  as 
if  the  passenger  himself  offers  to  do  so,  and  the  conductor  is  bound  to  accept 
and  has  no  right  to  eject  the  passenger.*'^    But  such  payment  must  be  acquiesced 


62.  Ford  V.  East  Louisiana  R.  Co.,  34 
So.   585,   no   La.   414. 

63.  Tender  after  failure, to  pay  fare  on 
demand. — Gould  v.  Chicago,  etc.,  R.  Co., 
18  Fed.  155,  5  McCrary  503;  South  Caro- 
lina R.  Co.  V.  Nix,  68  Ga.  572;  Beck  ;:■. 
Quincy,  etc.,  R.  Co.,  1S9  Mo.  App.  7,  108 
S.  \N.  133. 

Plaintiff  had  a  dispute  with  the  conduc- 
tor as  to  the  amount  of  his  fare,  and  the 
conductor,  after  receiving  the  fare  to  the 
next  station,  told  the  passenger  that  he 
must  leave  the  train  there.  When  the 
train  arrived,  the  passenger  offered  to 
pay  fare  to  destination,  but  the  conductor 
refused  to  receive  it,  and  forcibly  ejected 
the  passenger.  Held,  that  the  company 
was  liable.  Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.   126. 

Where  a  person  boards  a  train  at  a 
place  where  the  company  does  not  re- 
ceive passengers,  and  rides  several  miles, 
with  knowledge  of  the  conductor,  who 
does  not  eject  him  as  a  trespasser,  and 
the  conductor  demand.^  his  fare  for  trans- 
portation, the  latter  has  no  right  to  eject 
him  for  nonpayment  of  fare,  where,  be- 
fore the  conductor  took  any  steps  to 
eject  him,  he  produced  money  and  offered 
to  pay,  as  the  conductor  has  elected  to 
treat  him  as  a  passenger.  Kansas,  etc., 
R.  Co.  V.  Holden,  53  S.  W.  45,  66  Ark.  603. 

64.  Texas  Pac.  R.  Co.  v.  James,  83  Tex. 
306,   18   S.  W.  589,  15  L.  R.  A.  347. 

65.  Tender  as  security  for  fare. — Plain- 
tiff with  his  father  boarded  one  of  defend- 
ant's trains.  The  father  had  given  plain- 
tiff money  to  purchase  the  tickets,  which 
he  did.  Plaintiff  had  mislaid  the  tickets, 
and  was  unable  to  find  them  at  once,  and, 
to  avoid  immediate  ejection  by  the  con- 
ductor, plaintiff's  father  handed  the  con- 
ductor a  $10  bill  and  requested  him  to  go 


on  taking  up  tickets.  The  conductor 
asked  them  where  they  were  going,  to 
which  the  father  replied:  "The  tickets 
will  show.  I  don't  want  you  to  take  our 
fare  out  of  that  ten  dollars."  The  con- 
ductor continued  to  take  up  tickets,  then 
returned,  and  on  being  informed  that 
they  had  not  found  the  tickets,  ejected 
them  and  finally  surrendered  the  $10  to 
plaintiff's  sister.  Held,  that  the  handing 
of  the  $10  to  the  conductor  did  not  con- 
stitute a  payment  of  the  fare,  and  should 
be  considered  only  on  the  question  of 
plaintiff's  good  faith  in  attempting  to  gain 
time  to  find  his  tickets.  Anderson  v. 
Louisville,  etc.,  R.  Co.,  130  S.  V.'.  298,  134 
Ky.  343,  34  R.  R.  R.  220,  57  Am.  &  Eng. 
R  Cas.,  N.  S.,  320,  20  Am.  &  Eng.  Ann. 
Cas.  920. 

66.  When  tender  cf  fare  unnecessary. — 
Southern  Pac.  Co.  v.  Patterson,  7  Tex. 
Civ.   App.   451,   27    S.   W.   194. 

67.  Tender  by  third  person. — United 
States. — Missouri,  etc.,  R.  Co.  v.  Smith, 
J  52  Fed.  60S,  81  C.  C.  A.  53S,  10  Am  & 
Eng  Ann.   Cas.  939. 

Missouri. — Randell  v.  Chicago,  etc.,  R. 
Co.,   103   Mo.  App.  343,  76   S.  W.   493. 

New  York. — O'Brien  v.  New  York,  etc., 
R.  Co.,  80  N.  Y.  236;  Guy  v.  New  York, 
etc.,  R.  Co.  (N.  Y.),  30  Hun  399. 

Pennsylvania. — Ham  v.  Delaware,  etc., 
Car.al  Co.,  142  Pa.  617,  31  Atl.  1013. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Garrett,  76  Tenn.  (S  Lea)  438,  41  Am. 
Rep.  640. 

Washington. — Kirk  v.  Seattle  Elec.  Co., 
58  Wash.  383,  108  Pac.  604,  31  L.  R.  A.,  N. 
S.,   991. 

Offer  of  a  person,  in  company  with 
plaintiff  and  others  on  a  train,  to  pay 
fare  for  all  of  them,  accompanied  by  his 
taking  put    his    money,    more    than    suffi- 
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in  by  the  passenger,  either  by  express  or  silent  consent.^*  So  an  ejected  pas- 
senger who  did  not  tender  his  fare,  and  expressly  repudiated  a  tender  of  his 
fare  by  others,  can  not  claim  any  benefit  from  their  oiifers.*^  But  where  a  tender 
of  fare  is  made  on  behalf  of  a  passenger  prior  to  his  ejection,  in  his  presence 
or  hearing,  by  a  fellow  passenger,  and  such  tender  is  not  repudiated  by  him, 
he  will  be  presumed  to  have  acquiesced  in  the  effort  so  made  in  his  behalf,  so 
that  proof  of  such  fact  is  sufficient  to  sustain  an  allegation  that  his  fare  was 
duly  tenderedJ** 

§  3011.  After  Ejection  Commenced. — After  a  person  has  refused  to  pre- 
sent a  proper  ticket  or  fare  on  demand  and  has  been  given  a  reasonable  time 
to  comply  therewith,  he  acquires  no  right  to  passage  by  tendering  the  fare  de- 
manded after  his  ejection  has  commenced,^ ^  as  where  the  train  has  been  stopped 


cient  so  to  pay,  all  before  the  conductor 
ordered  plaintiff  off  or  made  any  attempt 
to  stop  the  train,  followed  by  refusal  of 
the  conductor  to  carry  them,  was  a  suf- 
ficient offer  to  make  the  expulsion.  Bal- 
timore, etc.,  R.  Co.  V.  Norris,  46  N.  E. 
554,  17  Ind.  App.  189,  60  Am.  St.  Rep.  166. 
After  ejection  commenced. — See  post, 
"After   Ejection   Commenced,"   §   SOU. 

68.  Necessity  of  acquiesence  by  pas- 
senger.— United  States. — Missouri,  etc.,  R. 
Co.  V.  Smith,  152  Fed.  608,  81  C.  C.  A. 
598,  10  Am.  &  Eng.  Ann.  Cas.  939. 

Missouri. — Gates  v.  Quincy,  etc.,  R.  Co., 
125   Mo.  App.  334,  103  S.  W.   50. 

Pennsylvania. — Muldowney  v.  Pitvsburg, 
etc.,  Tract.  Co.,  8  Pa.  Super.  Ct.  335. 

Washington. — ^Kirk  v.  Seattle  Elect.  Co., 
58  Wash.  383,  108  Pac.  604,  31  L.  R.  A.,  N. 
S.,    991. 

69.  Repudiation  of  tender Kirk  v.  Se- 
attle Elect.  Co.,  108  Pac.  604,  58  Wash. 
283,  31  L.  R.  A.,  N.  S.,  991. 

70.  Presumption  as  to  acquiescence. — 
Gates  V.  Quincy,  etc.,  R.  Co.,  103  S.  W. 
50,   125   Mo.   App.   334. 

71.  Effect  of  tender  after  ejection. 
— United  States. — Harrison  v.  Fink,  43 
Fed.  787. 

Georgia. — Georgia,  etc.,  R.  Co.  v.  As- 
more,  88  Ga.  529,  15  S.  E.  13,  16  L.  R.  A. 
53,  limiting  South  Carolina  R.  Co.  t".  Nix, 
68  Ga.  573. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Bauer, 
66  111.  App.  124. 

Iowa. — Hoffbauer  v.  Delhi,  etc.,  R.  Co., 
52  Iowa  342,  3  N.  W.  131,  35  Am.  Rep 
378. 

Kansas. — Atchison,  etc.,  R.  Co.  v. 
Dwelle,  44  Kan.  394,  24  Pac.  500. 

Maryland. — Garrison  v.  United  R.,  etc., 
Co.,  97  Md.  347,  55  Atl.  371,  99  Am.  St. 
Rep.  453. 

Massachusetts. — O'Brien  v.  Boston,  etc., 
R.  Co.  (Mass.),  15  Gray  20,  77  Am.  Dec. 
347. 

Mississippi. — MuUins  v.  Illinois  Cent. 
R.  Co.,  93  Miss.  184,  46  So.  529. 

New  York. — Pease  v.  Delaware,  etc.,  R. 
Co.,  101  N.  Y.  367,  5  N.  E.  37,  54  Am. 
Rep.  699;  People  v.  Jillson  (N.  Y,),  3 
Parker  Cr.  R.  334;  Hibbard  v.  New  York, 
etc.,  R.  Co.,  15  N.  Y.  455;  Behr  v.  Erie  R. 
Co.,  74  N.  Y.  S.  1007,  69  App.  Div.  416. 


North  Carolina. — Pickens  v.  Richmond, 
etc.,  R.  Co.,  104  N.  C.  313,  10  S.  E.  556. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Skill- 
man,  39  O.  St.  444. 

Tennessee. — Louisville,  etc.,  R.  Co.  v. 
Harris,  77  Tenn.  (6  Lea)  180,  42  Am. 
Rep.  668. 

Texas. — Texas,  etc.,  R.  Co.  v.  Bond,  63 
Tex.  442,  50  Am.  Rep.  532;  Fordyce  v. 
Beecher,  3  Tex.  Civ.  App.  39,  31  S.  W. 
179;  Galveston,  etc.,  R.  Co.  v.  Turner 
(Tex.  Civ.  App.),  23  S.  W.  83. 

Washington. — Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  33,  132  Pac.  372. 
t<  Tender  nullified  by  disorderly  conduct. 
— ^If  the  passenger's  refusal  to  produce  a 
ticket  or  pay  fare,  be  accompanied  by  vio- 
lent and  abusive  conduct,  whereby  the 
conductor  is  compelled  to  stop  the  train 
for  the  purpose  of  putting  him  off,  he 
may  forfeit  such  right  to  remain  on  the 
train,  and  the  conductor,  using  proper  dis- 
cretion, may  eject  such  person,  notwith- 
standing tender  of  full  fare  is  then  made. 
Gould  V.  Chicago,  etc.,  R.  Co.,  18  Fed. 
]55,    5    McCrary   503. 

Exceptions  to  rule. — A  passenger  on  a 
railway  train  gave  to  the  conductor  the 
fare  which  he  had  been  accustomed  to 
pay,  and  the  conductor  demanded  a  fur- 
ther sum  as  due  because  the  passenger  had 
no  ticket.  This  was  refused,  and  the  con- 
ductor stopped  the  train.  Then  the  pas- 
senger tendered  the  additional  sum,  but 
the  conductor  refused  it,  and  ejected  him. 
It  was  held  that  under  the  circumstances 
of  the  case  the  ejection  was  unlawful  as 
the  passenger's  conduct  was  not  willful. 
Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex.  442, 
50   Am.   Rep.   532. 

In  an  action  for  ejection  from  defend- 
ant's train,  there  was  evidence  that  plain- 
tiff fell  asleep  after  entering  the  train, 
and,  on  recovering  consciousness,  found 
he  was  being  ejected  from  the  car  by  the 
conductor;  that,  before  he  reached  the 
door,  he  informed  the  conductor  that  he 
had  a  ticket,  but  was  not  allowed  to  pre- 
sent it.  Held,  that  an  instruction  that,  if 
the  conductor  started  plaintiff  rightfully 
towards  the  door,  and  plaintiff  tendered 
him  the  ticket  at  any  time  before  reach- 
ing the  ground,  he  should  havt-  received 
it,  was  correct.  Ferguson  v.  Michigan 
Cent.  R.  Co.,  98  Mich.  533,  57  N.  W.  801. 
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for  the  purpose  of  ejecting  him,'^^  qj.  ^-^^  conductor  has  rung  the  bell  to  stop  the 
train  J  3  But  in  Kentucky  ^*  and  Missouri,'^  the  contrary  rule  is  held.  The  same 
rule  applies  where  the  tender  is  made  by  a  third  person  as  when  made  by  the 
person  ejected."^*^  A  passenger  on  a  railway  train  who  refuses  to  accede  to  a 
wrongful  demand  for  fare  is  entitled  to  be  carried  on  acceding  to  the  demand, 
though  the  train  may  have  been  stopped  with  a  view  to  his  expulsions.'^''     The 


72.  United  States. — Harrison  v.  Fink, 
48  Fed.  787. 

Illinois. — Illinois  Cent.  R.  Co.  v.  Bauer, 
66  111.  App.  134. 

Massachusetts. — O'Brien  v.  Boston, 
■etc.,  R.  Co.  (Mass.),  15  Gray  20,  77  Am. 
Dec.  347. 

Mississippi. — Mullins  v.  Illinois  Cent.  R. 
Co.,   93   Miss.   184,   46   So.   539. 

New  York. — Pease  v.  Delaware,  etc.,  R. 
Co.  (N.  Y.),  11  Daly  350  . 

North  Carolina. — Eickens  v.  Richmond, 
•etc.,  R.   Co.,  104  N.   C.  313,  10  S.  E.  556. 

Ohio. — Railroad  Co.  v.  Skillman,  39  O. 
St.  444;  New  York,  etc.,  R.  Co.  v.  Willing, 
5  O.  C.  C,  N.  S.,  137,  14-34  O.  C.  D.  474, 
481. 

73.  Guy  V.  P.,  C,  C.  &  St.  L.  R.  Co.,  6  N. 
P.  3,  9  O.  Dec.  23;  Hibbard  v.  New  York, 
etc.,  R.  Co.,  15  N.  Y.  455. 

74.  In  Kentucky  a  valid  tender  made 
after  ejection  is  begun  restores  the  rights 
as  a  passenger  of  the  person  being 
ejected.  Louisville,  etc.,  R,  Co.  v.  Cot- 
tengim  (Ky.),  104  S.  W.  380,  citing  Louis- 
ville, etc.,  R.  Co.  V.  Breckinridge,  99  Ky. 
1,  34  S.  W.  703,  17  Ky.  L.  Rep.  1303. 

Sufficient  tender. — Where  plaintiff, 
while  having  the  money  in  his  hand  to 
pay  his  fare,  said  to  defendant's  con- 
ductor, "Here,  I  will  pay  you,"  and  reached 
the  money  out,  and  one  of  the  trainmen 
had  plaintiff  under  his  arms  and  another 
had  him  by  the  legs  in  process  of  ejection, 
plaintiff's  tender  of  fare  was  sufficient. 
Louisville.  etc.,  R.  Co.  v.  Cottengim 
(Ky.),  119  S.  W.  751. 

75.  In  Missouri  a  distinction  is  made 
hetween  a  mere  offer  to  pay  fare  and  a 
tender  thereof,  and  a  mere  offer  to  pay 
without  an  actual  tender  after  process  of 
ejection  is  commenced  is  unavailing.  But 
though  the  conductor  has  signaled  the 
engineer  to  stop  the  train  and  commenced 
the  ejection  of  a  passenger  who  merely 
offered  to  pay  his  fare  without  actual  ten- 
der thereof,  his  rights  may  be  reinstated 
if  he  actually  tenders  payment  before  the 
ejection  is  complete.  Short  v.  St.  Louis, 
etc.,  R.  Co.  (Mo.  App.),  130  S.  W.  488.  See 
Beck  V.  Quincy,  etc.,  R.  Co.,  139  Mo. 
App.  7,   108   S.  W.   133. 

Plaintiff  applied  to  defendant's  station 
agent  for  a  ticket,  laying  down  a  $10  bill 
in  payment,  and  exhibiting  a  contract  for 
a  rebate  on  the  purchase  of  a  certain  num- 
ber of  tickets,  which  entitled  him  to  re- 
ceive a  credit  certificate  for  each  ticket 
bought.  The  agent  prepared  the  ticket, 
but  could  not  make  the  change.  When 
the  train  arrived,  he,  in  company  with 
plaintiff,  asked  the  conductor  to  change 
the   bill,    explaining   that   plaintiff   wished 


to  purchase  a  ticket,  and  that  he  had  a 
credential  contract.  The  conductor  re- 
fused to  make  the  change,  but  told  plain- 
tiff he  could  get  on  the  train.  Afterwards 
he  demanded  plaintifPs  fare,  and  plaintiff 
stated  he  wished  his  credit  slip.  After 
threats  to  eject  plaintiff,  the  conductor 
jerked  the  bell  cord,  and  the  train  began 
to  slow  up,  whereupon  plaintiff  said  he 
would  pay  his  fare.  Thereupon  the  con- 
ductor pulled  the  cord  to  go  ahead.  Plain- 
tiff then  asked  him  to  "go  through  the 
train,  and  then  come  back  and  see  me," 
Vv'hereupon  the  conductor  grabbed  him, 
and  started  towards  the  vestibule.  Plain- 
tiff offered  evidence  of  a  custom  among 
conductors  to  issue  credit  slips  to  passen- 
gers in  such  cases.  Held,  that  if  plaintiff, 
after  the  conductor  attempted  to  eject 
him  the  second  time,  tendered  his  fare, 
it  was  the  conductor's  duty,  under  the 
circumstances,  to  accept  it,  and  in  eject- 
ing him  afterwards  the  company  would 
be  liable.  Holt  v.  Hannibal,  etc.,  R.  Co., 
74  S.  W.  631,  174  Mo.  534,  affirming  87 
Mo.   App.   203. 

76.  Tender  by  third  person. — Missouri, 
etc.,  R.  Co.  V.  Smith,  152  Fed.  608,  81  C. 
C.  A.  598,  10  Am.  &  Eng.  Ann.  Cas.  939, 
reversing  6  Ind.  T.  99,  89  S.  W.  668;  Gates 
V.  Quincy,  etc.,  R.  Co.,  125  Mo.  App.  334, 
102  S.  W.  50. 

A  passenger  boarded  a  train,  intending 
not  to  pay  the  fare.  W"hen  called  on  for 
a  ticket  he  stated  that  he  had  no  ticket  or 
money.  He  was  told  that  he  would  have 
to  pay  his  fare  or  get  off.  The  conductor 
Stopped  the  train  at  a  town  and  ejected 
him.  There  was  no  pretense  of  rudeness. 
When  the  train  was  nearly  at  a  stop,  a 
stranger  offered  to  pay  the  fare,  but  the 
conductor  refused  to  accept  it.  The  pas- 
senger, after  being  ejected,  stopped  with 
a  relative  and  suffered  no  trouble  or  in- 
convenience. Held,  that  he  was  not  en- 
titled to  recover  for  his  ejection  from 
the  tram.  Mullins  v.  Illinois  Cent.  R.  Co., 
93  Miss.  184,  46  So.  529. 

In  an  action  for  damages  against  a  rail- 
road company  for  ejecting  plaintiff  from 
defendant's  cars,  evidence  that  a  friend  of 
plaintiff  offered  to  pay  the  amount  claimed 
by  the  conductor  while  th"^  latter  was  at- 
tempting to  put  plaintiff  off  of  the  train 
for  refusal  to  pay  his  fare  was  not  proper 
evidence  to  show  that  plaintiff  was  from 
that  time  entitled  to  remain  on  the  train, 
notwithstanding  such  refusal  to  pay  in 
the  first  instance.  Perkins  v.  Missouri, 
etc.,   Railroad,  55   Mo.  201. 

77.  Wrongful  demand  for  farc^Geor- 
gia  R.,  etc.,  Co.  v.  Davis,  6  Ga.  App.  645, 
65   S.  E.  785. 
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fact  that,  while  plaintiff  was  being  wrongfully  ejected  on  the  ground  that  she 
had  not  paid  her  fare,  another  passenger  offered  to  pay  the  fare  and  plaintiff 
would  not  permit  it,  did  not  preclude  plaintiff  from  recovering  for  all  injuries 
and  damages  suffered  after  her  refusal  to  permit  such  payments* 

§  3012.  Effect  as  Waiver  of  Rights  under  Ticket. — If  a  passenger  pays 
his  fare  to  a  certain  station,  and  the  ticket  agent  inadvertently  gives  him  a  ticket 
to  an  intermediate  station,  the  demand  of  fare  a  second  time  by  the  conductor 
will  be  a  breach  of  the  implied  contract  on  the  part  of  the  company  to  carry  him 
to  the  proper  station ;  and  by  paying  on  such  demand,  his  action  will  be  as  com- 
plete as  if  he  resists  the  demand,  and  suffers  himself  to  be  ejected.'^^  The  fact 
that  the  passenger,  though  claiming  his  right  to  passage  on  his  ticket,  offered  to 
pay  the  regular  fare,  refusing  only  to  pay  the  extra  charges  on  train,  does  not 
prevent  his  recovery  for  ejection,  his  offer  not  having  been  accepted.^"' 

§  3013.  What  Constitutes  Ejection. — Physical  Ejection  Not  Essen- 
tial.— In  order  that  a  passenger  may  recover  for  wrongful  ejection  from  a  train, 
it  is  not  necessary  that  the  conductor  should  have  put  his  hands  on  him.^^ 
Merely  leaving  the  train  in  obedience  to  the  conductor's  command  constitutes  an 
ejection.^2  The  passenger  can  not,  however,  avail  himself  of  a  formal  order  of 
the  conductor,  not  meant  to  be  absolute  and  final,  as  a  pretext  for  leaving  the 
train  and  grounding  an  action  against  the  company  for  expulsion.^^  Evidence 
showing  that  the  conductor  told  the  passenger  that  it  was  dangerous  for  her 
with  her  infant  children  to  go  on  the  train  to  a  station,  may  be  sufficient  to  show 
that  she  was  coerced  by  the  conductor  to  leave  the  train,  for  coercion  may  re- 


78.  Effect  of  repudiation  of  tender  by 
third  person. — Birmingham  R.,  etc.,  Co. 
V.  Lee,  153  Ala.  386,  45  So.  164. 

79.  Effect  as  waiver  of  rights  under 
ticket. — Chicago,  etc.,  R.  Co.  v.  Griffin,  68 
III.  499. 

80.  Ellsworth  V.  Chicago,  etc.,  R.  Co., 
95  Iowa  98,  63  N.  W.  584,  29  L.  R.  A.  173. 

81.  Physical  ejection  not  essential. — 
Central  R.,  etc.,  Co.  v.  Roberts,  91  Ga. 
513,  18  S.  E.  315;  Georgia  R.,  etc.,  Co.  v. 
Eskew,  86  Ga.  641,  IS  S.  E.  1061,  23  Am. 
St.  Rep.  490. 

Where  a  railroad  conductor  told  a  pas- 
senger he  would  not  be  carried,  and  that 
if  he  did  not  ^et  off  he  would  be  thrown 
off,  and  followed  the  passenger  onto  the 
platform,  and,  standing  over  him,  threat- 
ened to  throw  him  off  if  he  did  not  alight, 
there  was,  in  law,  a  forcible  ejection, 
though  the  conductor  did  not  touch  the 
passenger.  Indiana,  etc.,  R.  Co.  v.  Ditto, 
64  N.   E.  222,  158   Ind.  669. 

83.  Leaving  car  in  obedience  to  com- 
mand.— Consolidated  Tract.  Co.  v.  Ta- 
born,  58  N.  J.  L.  1,  32  Atl.  685;  Ferguson 
V.  Missouri  Pac.  R.  Co.,  144  Mo.  App.  262, 
128  S.  W.  799;  Georgia  R.,  etc.,  Co.  v.  Es- 
kew, 86  Ga.  641,  12  S.  E.  1061,  22  Am.  St. 
Rep.  490;  Ray  v.  Cortland,  etc..  Tract.  Co., 
46  N.  Y.  S.  521,  19  App.  Div.  530;  Eddy  v. 
Syracuse  Rapid  Trans.  R.  Co.,  63  N.  Y.  S. 
645,  50  App.   Diy.   109. 

If  before  or  after  the  train  reaches  a 
certain  station  he  is  ordered  by  the  con- 
ductor to  get  off  at  that  station,  the  order 
seeming  to  be  peremptory  and  the  passen- 
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ger  so  understanding  it,  he  may  yield  to 
the  conductor's  authority  and  leave  the 
train  at  the  station  indicated,  though  the 
conductor  be  not  immediately  present 
when  this  is  done.  In  such  case,  if  the 
passenger  acts  contrary  to  his  own  will 
and  in  obedience  to  the  conductor's  com- 
mand, he  is  coerced  and  is  entitled  to  re- 
dress for  his  expulsion.  Georgia  R.,  etc., 
Co.  V.  Eskew,  86  Ga.  641,  12  S.  E.  1061,  22 
Am.   St.   Rep.  490. 

Where  a  street  railway  passenger  is 
wrongfully  ordered  to  leave  the  car  un- 
der circumstances  which  show  that  force 
will  be  used  unless  the  order  is  obeyed, 
his  right  of  action  for  ejection  is  com- 
plete, and  it  is  not  essential  that  actual 
force  shall  have  been  used.  Morrill  v. 
Minneapolis  St.  R.  Co.,  115  N.  W.  395, 
103  Minn.  362. 

Obedience  to  conductor's  command  to 
porter  to  see  that  the  passenger  got  off 
at  the  next  station  is  an  ejection.  Bol- 
ing  V.  St.  Louis,  etc.,  R.  Co.,  189  Mo.  219, 
88   S.  W.  35. 

Passenger  on  steamboat. — Where  a 
passenger  left  a  steamboat  at  the  request 
of  the  captain  or  person  in  charge,  and 
of  a  police  officer  acting  under  this  per- 
son's directions,  it  was  equivalent  to  an 
ejection  from  the  boat.  Reasor  v.  Paducah, 
etc..  Ferry  Co.,  153  S.  W.  232,  152  Ky. 
220,  43  L.   R.  A.,  N.  S.,  820. 

83.  Mere  formal  order. — Georgia  R., 
etc.,  Co.  V.  Eskew,  86  Ga.  641,  12  S.  E. 
1061,  22  Am.   St.   Rep.  490. 
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suit  from  fear.^*  If  the  conductor  refuse  to  pass  a  child  traveling  on  half-fare 
rate  because  he  believes  it  to  be  over  the  limited  age,  and  the  mother  also  leaves 
the  train,  she  may  recover  damages,  if  the  refusal  be  wrongful,  although  the 
conductor  offer  to  pass  her  upon  her  own  ticket  without  the  child.*^ 

Acts  Not  Constituting  Ejection. — For  a  passenger,  whose  ticket  the  con- 
ductor had  refused  to  accept,  to  leave  the  train  of  her  own  accord,  and  against 
his  advice  that  she  remain,  and  allow  him  to  hold  her  baggage  check  as  security 
for  passage,  to  be  paid  if  the  company  agreed  with  him  that  the  ticket  was  not 
good,  is  not  an  ejection.*^  And  where  several  cars  were  waiting  at  a  station  to  be 
loaded  with  passengers,  and  a  passenger,  after  voluntarily  leaving  one  car,  was 
told  by  the  conductor  that  he  could  not  ride  on  that  car,  but  was  directed  to 
take  passage  on  another  car,  there  was  no  ejection.^''  The  promise  of  a  con- 
ductor to  put  off  at  her  destination  a  passenger  eight  years  of  age  did  not  make 
it  his  duty  to  act  as  her  special  attendant,  to  see  that  she  did  not  leave  her  seat, 
and  therefore  the  mere  fact  that  one  who  was  not  identified  as  the  conductor 
assisted  her  from  train  before  she  reached  her  station  does  not  render  the  car- 
rier liable  in  an  action  for  forcible  ejection.^* 

§§  3014-3015.  Place  of  Ejection— §  3014.  In  General.— Where  there 
is  no  statute  requiring  the  ejection  of  a  person  refusing  to  pay  his  fare  at  a  sta- 
tion, the  right  to  eject  may  be  exercised  between  stations,®^  at  any  reasonable 
place,^"  though  it  be  inconvenient,^^  provided  the  place  selected  is  not  such  as 
to  work  an  injury  to  the  party  ejected,^^  and  care  is  taken  not  to  expose  him  to 
injury  or  danger.^*  So  the  fact  that  a  passenger  is  ejected  for  refusal  to  pay 
his  fare,  at  a  point  remote  from  a  station,  if  in  other  respects  he  is  subjected 
to  no  unreasonable  danger,  will  not  make  the  company  liable.^*     It  is  held  that 
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84.  Louisville,  etc.,  R.  Co.  v.  Quinn, 
145  Ala.   657,  39   So.   616. 

85.  Gibson  v.  East  Tennessee,  etc.,  R. 
Co.,    30    Fed.   904. 

86.  Leaving  train  of  own  accord. — 
Boling  V.  St.  Louis,  etc.,  R.  Co.,  189  Mo. 
219,   88   S.   W.  35. 

87.  Dobbins    v.    Little    Rock 
Co.,  79  Ark.   85,  95   S.  W.  794. 

88.  Louisville,  etc.,  R.  Co.  v. 
112  Ky.  473,  66  S.  W.  27,  23  Ky, 
1730. 

89.  Place  of  ejection. — Arkansas. — St. 
Louis,  etc.,  R.  Co.  v.  Lewis,  69  Ark.  81, 
61  S.  W.  163;  Hobbs  v.  Texas,  etc.,  R. 
Co.,   49    Ark.    357,   5    S.    W.   586. 

Indiana. — Scott  v.  Cleveland,  etc.,  R. 
Co.,  144  Ind.  125,  43  N.  E.  133,  32  L.  R. 
A.  154;  Jeffersonville  R.  Co.  v.  Rogers, 
28  Ind.  1,  92  Am.  Dec.  276. 

Iowa. — Brown  v.  Chicago,  etc.,  R.  Co., 
51    Iowa    235,    1    N.    W.    487. 

Maryland. — McClure  v.  Philadelphia, 
etc.,  R.   Co.,  34  Md.  532,  6  Am.   Rep.  345. 

Ohio. — Cincinnati,  etc.,  R.  Co.  v.  Skill- 
man,  39  d.  St.  444. 

South  Carolina. — Moore  v.  Columbia, 
etc.,  R.  Co.,  38  S.  C.  1,  16  S.  E.  781. 

Utah. — Rudy  v.  Rio  Grande,  etc.,  R. 
Co.,   8   Utah   165,   30   Pac.   366. 

A  rule  of  the  company  providing  that, 
in  case  a  passenger  fails  to  pay  the  fare 
demanded,  it  shall  be  the  duty  of  the 
conductor  to  put  him  off  at  the  next  sta- 
tion, does  not  enter  into  the  contract  be- 
tween the  passenger  and  the  company,  so 
that  the  conductor  can  not  eject  the  pas- 
senger  until   arrival   at   the   next   station; 


for,  as  the  passenger  refused  to  consent 
to  the  regulations  made  by  the  company 
in  regard  to  the  transportation  of  pas- 
sengers, no  contract  existed  between  the 
parties  in  respect  thereto.  Moore  v.  Co- 
lumbia, etc.,  R.  Co.,  38  S.  C.  1,  16  S.  E. 
781. 

In  Minnesota  it  is  held  that  a  railroad 
company,  having  the  right  to  eject  from 
its  train  one  not  a  trespasser,  must  do  so 
at  a  regular  station.  Hardenbergh  v.  St. 
Paul,  etc.,  R.  Co.,  39  :Minn.  3,  38  N.  W. 
625,  12  Am.  St.  Rep.  610,  distinguishing 
Wyman  v.  Northern  Pac.  R.  Co.,  34  Minn. 
210,  25  'X.  W.  349,  holding  that  a  person 
who  enters  a  railway  train  and  refuses  to 
pay  his  fare  when  lawfully  demanded  may 
be  put  off  at  any  place,  between  stations 
provided  care  is  taken  not  to  expose  him 
to    serious    injury   or   danger. 

90.  Reasonable  place.. — Scott  v.  Cleve- 
land, etc.,  R.  Co.,  144  Ind.  125,  43  N.  E. 
133,   32   L.   R.   A.   154. 

91.  Inconvenient  place. — Great  West- 
ern  R.   Co.  V.  Miller,   19   Mich.  305. 

92.  Moore  v.  Columbia,  etc.,  R.  Co.,  38 
S.  C.  1,  16  S.  E.  781;  Rudy  v.  Rio  Grande, 
etc.,  R.  Co.,  8  Utah  165,  30  Pac.  366  (must 
not  be  unreasonably  exposed  to  danger). 

93.  Cincinnati,  etc.,  R.  Co.  v.  Skillman, 
39   O.    St.   444. 

94.  Remote  place. — Brown  v.  Chicago, 
etc.,  R.  Co.,  51  Iowa  235,  l  N.  W.  487. 

Because  she  had  no  ticket  and  refused 
to  pay  her  fare  plaintiff  was  put  off  de- 
fendant's passenger  train  at  a  late  hour 
on  a  dark  and  rainy  night  at  a  point 
somewhat  more  than  a  mile  from  the  sta- 
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a  railroad  company  is  not  liable  for  ejecting  a  passenger  from  its  train  at  any 
safe  place  along  its  line,  though,  at  the  time,  a  storm  was  pending,  and  there 
was  a  possibility  that  the  person  ejected  might  be  caught  in  it.^"  A  conductor 
who  requires  a  passenger  to  disembark  from  the  train  because  of  the  insuffi- 
ciency of  her  ticket  and  her  refusal  to  pay  fare  must  know  of  the  perils  of 
the  place  where  he  requires  the  passenger  to  disembark,  and  the  passenger  may 
assume  that  the  place  is  safe.^^  And  in  ejecting  a  passenger,  even  though  on 
proper  grounds,  at  least  ordinary  or  reasonable  care  must  be  used  in  selecting  a 
safe  place  for  such  ejection,  and  negligence  in  this  respect  will  render  the  car- 
rier liable  for  damages. ^^  So,  if  a  passenger  was  ejected  from  a  railroad  train 
at  a  time  and  place  when  serious  injury  would  likely  result,  the  railroad  com- 
pany would  be  liable  for  resulting  injuries, ^^  though  its  servants,  by  reason  of 
tlie  darkness,  may  not  have  been  aware  of  the  danger.''^  If  a  passenger,  through 
the  fault  of  servants  of  a  railway  company,  takes  the  wrong  train,  it  is  the 
duty  of  the  company  to  return  him  in  safety  to  the  place  where  the  mistake  was 


tion  at  which  she  boarded  il,  and  was 
compelled  to  walk  back  to  such  station, 
carrying  her  baggage  and  a  four  year  old 
child,  but  was  able  to  reach  the  station  in 
time  to  take  a  train  on  the  road  over 
which  her  ticket  was  good  to  final  desti- 
nation, whereas,  if  she  had  been  carried 
to  the  next  station  and  put  off,  she  prob- 
ably could  not  have  procured  accommo- 
dations and  would  have  been  compelled 
to  wait  until  the  next  day  to  get  another 
train.  Plaintiff  did  not  request  to  be  car- 
ried to  the  next  station  and  put  off.  Held, 
that  she  could  not  complain  because  of 
the  place  at  which  she  was  put  off.  Mc- 
Kinley  v.  Louisville,  etc.,  R.  Co.,  137  Ky. 
845,  127  S.  W.  483,  28  L.  R.  A.,  N.  S.,  611. 

95.  Storm  pending. — Burch  v.  Balti- 
more, etc.,  R.  Co.,  3  App.  D,  C.  346,  26  L. 
R.    A.    129. 

96.  Pass.enger  may  assume  that  place 
is  safe. — Central,  etc.,  R.  Co.  v.  Bagley, 
173  Ala.   611,   55   So.   894. 

97.  Carrier  must  exercise  ordinary  care. 
— Texas,  etc.,  R.  Co.  v.  McDonald,  2 
Texas  App.  Civ.  Cas.,  §  163;  Louisville, 
etc.,  R.  Co.  V.  Setser,  138  Ky.  476,  128  S. 
W.  341;  Brown  v.  Chicago,  etc.,  R.  Co., 
51  Iowa  235,  1  N.  W.  487. 

"In  determining  whether  such  care  has 
been  exercised,  all  the  circumstances 
should  be  considered,  as  the  physical  con- 
dition of  the  person  ejected;  the  time, 
whether  in  daylight  or  late  at  night;  the 
condition  of  the  country,  whether  thickly 
or  sparsely  settled;  the  place  of  the  ejec- 
tion, whether  near  to  or  remote  from 
dwellings  of  any  character,  including 
stations;  the  character  of  the  weather, 
whether  pleasant  or  inclement,  etc.,  etc." 
Brown  v.  Chicago,  etc.,  R.  Co.,  51  Iowa 
235,  1  N.  W.  487. 

Illustrations. — A.  purchased  a  railroad 
ticket  good  for  a  continuous  trip  to  a  cer- 
tain point  and  return  within  thirty  days. 
He  testified  that  he  did  not  know  that 
such  a  ticket  was  not  good  on  a  "limited 
express,"  and  that  he  had  previously 
traveled  on  such  tickets  by  such  trains. 
He  boarded  the  "limited  express,"  with 
his  ticket,  but  the  regulations  of  the  com- 


pany required  the  purchase  of  special 
tickets  for  passage  on  that  train.  The 
conductor  refused  to  receive  A.'s  ticket, 
or  to  receive  his  fare  in  cash,  but  stopped 
the  train,  at  night,  and  expelled  him,  with- 
out violence,  at  a  point  where  there  were 
many  railroad  tracks,  and  where  many 
trains  were  continually  passing,  and  A. 
was  knocked  down  and  injured,  it  was 
supposed,  by  a  train  in  motion.  Held, 
that  the  company  could  not  treat  him  as 
a  mere  trespasser,  but  only  as  a  passen- 
ger who  had  by  mistake  taken  the  wrong 
train;  and  that,  if  the  place  where  he  was 
landed  was  dangerous,  the  company  was 
liable  in  damages  for  the  injury.  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig,  113 
Pa.    519,    6   Atl.    545. 

A  passenger  on  a  railroad  train,  having 
failed  to  pay  his  fare,  was  told  by  the  con- 
ductor that  he  must  get  off  at  the  next 
station.  Not  being  notified  when  the  train 
reached  such  station,  he  did  not  get  off. 
A  short  distance  beyond  he  was  put  off 
the  train,  the  time  being  midnight,  the 
weather  very  cold,  and  the  passenger  a 
cripple  and  thinly  clad.  Held  to  warrant 
a  verdict  for  the  plaintiff.  Texas,  etc.,  R. 
Co.  V.  McDonald,  2  Texas  App.  Civ.  Cas., 
§  163. 

Where  plaintiff,  misinformed  by  a  brake- 
man,  entered  the  wrong  train,  and  con- 
ductor, on  examining  his  ticket,  stopped 
the  train,  and  put  him  off  near  a  trestle, 
on  a  dark  night,  and  plaintiff,  returning 
to  station,  fell  into  a  ravine  and  was  in- 
jured, it  is  not  error  to  charge.  In  an  ac- 
tion for  damages  against  the  company, 
that  the  conductor  was  justified  in  put- 
ting him  off,  but  was  required  to  do  so 
at  a  safe  place.  Houston,  etc.,  R.  Co.  v. 
Devainy,    63    Tex.    172. 

98.  McKinley  v.  Louisville,  etc.,  R.  Co., 
137  Ky.  845,  127  S.  W.  483,  38  L.  R.  A., 
N.    S.,   611. 

An  ejected  passenger  should  not  be  put 
off  in  a  cut  where  he  would  not  be  safe 
from  passing  trains.  Louisville,  etc.,  R. 
Co.  V.  Setser.  138   Ky.  476,   128   S.  W.  341. 

99.  Louisville,  etc.,  R.  Co.  v.  Gatewood, 
14  Ky.  L.  Rep.  108. 
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made,  or  leave  him  at  a  convenient  place  for  the  taking  of  the  proper  train;  if 
the  passenger  is  ejected  at  an  uncomfortable  and  an  unsafe  place,  the  company 
is  liable. 1  But  where  a  passenger  boards  the  wrong  train,  without  being  mis- 
led by  an  employee  of  the  company,  and  refuses  to  pay  his  fare  to  the  next 
station,  it  is  not  the  conductor's  duty  to  carry  him  to  the  next  station,  or  to  a 
place  where  he  could  rest  in  comfort,  so  that  he  migh  return  on  the  next  train.^ 
Where  a  person  was  ejected  from  a  railway  train  at  a  street  corner  near  the 
track,  but  afterwards  left  the  vicinity  of  the  track,  and  went  to  a  place  25  or  30 
feet  distant  in  a  well-frequented  public  street,  and  was  subsequently  injured  by 
a  train,  the  question  of  the  fitness  of  the  place  where  he  was  originally  put  off 
was  eliminated  in  a  suit  for  his  injuries  on  the  ground  that  he  had  been  put  off 
at  an  improper  place,  and  the  case  should  be  viewed  as  if  he  had  been  originally 
ejected  at  the  point  in  the  street  which  he  afterwards  safely  reached.* 

Contributory  Negligence. — Where  a  conductor  refused  to  accept  fare  from 
plaintiff's  wife,  and  ejected  her  at  an  unsuitable  place,  the  plaintiff's  negligence 
in  putting  her  on  the  train,  and  forgetting  to  give  her  ticket  to  her,  was  imma- 
terial to  recovery.* 

Passengers  under  Disability. — See  post,  "Ejection  of  Passenger  under  Dis- 
ability," §§  3020-3021. 

§  3015.  Statutory  Regulation. — In  many  states  the  place  of  ejection  is 
regulated  by  statute,  it  being  generally  provided  that  a  passenger  must  be  ejected 
at  a  usual  stopping  place  or  station,  or  near  a  dwelling  house.^     Under  such  a 


1.  Passenger  taking  wrong  train. — In- 
ternational, etc.,  R.  Co.  V.  Gilbert,  64  Tex. 
536. 

Plaintiff,  having  a  ticket  over  another 
road,  showed  it  to  the  brakeman  of  de- 
fendant's train  before  getting  on,  and  he 
assisted  her  and  her  children  on.  Held, 
that  the  conductor  was  not  justified  in 
putting  her  off  the  train  at  a  station  that 
was  not  a  reasonably  safe  and  con- 
venient point  from  which  she  could  ex- 
peditiously reach  a  train  on  the  road  over 
which  she  had  her  ticket.  Patry  v.  Chi- 
cago, etc.,  R.  Co.,  82  Wis.  408,  52  N.  W. 
313. 

2.  Missouri,  etc.,  R.  Co.  v.  Dav.'son,  10 
Tex.   Civ.   App.  19,  29   S.  W.   1106. 

3.  Gaukler  v.  Detroit,  etc.,  R.  Co.,  130 
Mich.   666,  90   N.  W.  660. 

4.  Contributory  negligence. — Southern 
Kansas  R.  Co.  v.  Wallace  (Tex.  Civ. 
App.).   152   S.   W.   873. 

5.  Arkansas. — The  statute  provides  that 
a  passenger  refusing  to  pay  fare  may  be 
ejected  at  any  usual  stopping  place  the 
conductor  may  select.  Mansf.  Dig.,  § 
5474;    Sand   &   H.   Dig.,   §   6192. 

Under  the  statute  a  passenger  refusing 
to  pay  fare  can,  not  be  ejected  except  at 
a  usual  stopping  place  even  though  that 
would  take  him  to  his  destination.  St. 
Louis,  etc.,  R.  Co.  v.  Branch,  45  Ark.  524. 

The  statute  applies  only  to  the  ejection 
of  passengers  for  nonpayment  of  fares. 
St.  Louis,  etc.,  R.  Co.  v.  Lewis,  69  Ark. 
81,  61  S.  W.  163.  So  the  ejection  of  one 
attempting  to  ride  on  a  freight  train  at 
a  place  other  than  a  usual  stopping  place 
is  not  a  violation  of  the  statute.  Hobbs 
V.  Texas,  etc  ,  R.  Co.,  49  Ark.  357,  5  S. 
W.  586.  And  one  ejected  a  quarter  of  a 
mile    beyond    her    designated    station    be- 


cause of  her  failure  to  alight  at  the  sta- 
tion after  an  ample  stop  had  been  made 
can  not  recover  for  such  ejection.  St. 
Louis,  etc.,  R.  Co.  v.  Lewis,  69  Ark.  81, 
61   S.  W.  163. 

Under  the  statute  neglect  to  purchase 
a  ticket  before  entering  the  train,  when 
required  by  a  rule  of  the  company, 
amounts  to  a  refusal  to  pay  fare,  and 
justifies  an  expulsion  only  at  regular  sta- 
tions. McCook  V.  Northup,  45  S.  V/.  547, 
65    Ark.   235. 

The  statute  applies  to  one  who  has 
boarded  a  train  at  a  place  where  the 
company  does  not  receive  passengers, 
and  whom  the  conductor  has  elected  to 
treat  as  a  passenger  by  demanding  his 
fare,  after  being  informed  as  to  where  he 
boarded  the  train.  Kansas,  etc.,  R.  Co.  v. 
Holden,  66  Ark.  602,  53   S.  W.  45. 

One  carelessly  entering  a  train,  which 
he  should  have  known  did  not  stop  at  his 
destination,  but  which  he  hoped  would 
stop  either  there  or  near  there,  and  who 
has  a  ticket  to  such  destination,  which  he 
offers  to  the  conductor,  is  a  passenger, 
within  the  statute.  St.  Louis,  etc.,  R.  Co. 
V.  Harper,  61  S.  W.  911,  69  Ark.  186,  53 
L.  R.  A.  220,  86  Am.  St.  Rep.  190. 

California. — Civ.  Code,  §  487,  requiring 
ejection  to  be  at  any  usual  stopping  place 
or  near  any  dwelling  house,  is  sufficiently 
met,  where  plaintiff  testified  that  the 
ejection  occurred  at  the  railroad  station 
at  A.,  and  other  witnesses  alluded  to  A. 
as  a  small  town  where  the  train  stopped. 
Wright  V.  Central  R.  Co.,  78  Cal.  360,  30 
Pac.   740. 

Florida. — Laws,  c.  1987,  §  41,  which  pro- 
hibits the  expulsion  of  a  passenger  by  a 
railroad  company  for  nonpayment  of  fare 
at  any  point  other  than  a  usual  stopping 
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place,  or  near  some  dwelling  house,  does 
not  apply  to  the  expulsion  of  a  pas- 
senger wantonly  violating  any  other  rea- 
sonable rule  of  the  company,  and  he  may 
be  expelled  at  any  convenient  and  safe 
point  that  may  be  selected  by  the  officer 
in  charge.  South  Florida  R.  Co.  v. 
Rhoads,  35  Fla.  40,  5  So.  633,  23  Am.  St. 
Rep.  506,  3  L.  R.  A.  733. 

Illinois. — Under  the  statute  a  passen- 
ger refusing  to  pay  his  fare  may  be 
ejected  at  any  usual  stopping  place  or 
station  but  not  elsewhere.  Chicago,  etc., 
R.  Co.  V.  Parks,  18  111.  460,  68  Am.  Dec. 
563;  Chicago,  etc.,  R.  Co.  v.  Roberts,  40 
111.  503;  Illinois  Cent.  R.  Co.  v.  Whitte- 
more,  43  111.  430,  93  Am.  Dec.  138. 

A  railroad  company  may.  expel  a  pas- 
senger from  its  cars  for  refusing  to  sur- 
render his  ticket,  at  any  place.  Such  re- 
fusal is  not  the  same  as  refusing  to  pay 
fare,  for  which  the  statute  only  permits 
him  to  be  expelled  at  a  station.  Illinois 
Cent.  R.  Co.  v.  Whittemore,  43  III.  420, 
93   Am.    Dec.   138. 

The  regular  station  at  which  a  passen- 
ger who  refuses  to  pay  his  fare  may  be 
ejected,  means  "the  place  on  the  railroad 
where  passenger  trains  usually  stop  for 
the  purpose  of  having  passengers  Qet  on 
and  off,"  and  not  the  town  or  village  in 
which  the  depot  building  is  situated.  Illi- 
nois Cent.  R.  Co.  v.  Latimer,  38  111.  Aop. 
553,  affirmed  in  138  111.  163,  31  N.  E.  7. 

The  statute  was  held  to  apply  although, 
on  being  asked  for  fare,  the  passenger 
said  that  if  the  conductor  would  stop  the 
train  he  would  get  off.  and  the  conductor 
did  stop.  Chicago,  etc.,  R.  Co.  v.  Pea- 
cock,  48   111.   253. 

One  who  wilfully  neglects  to  comply 
with  the  rules  of  a  railroad  company  as 
to  purchasing  a  ticket  before  entering  the 
cars,  may  be  expelled  at  a  usual  place  for 
the  discharge  of  passengers,  but  not  else- 
where. Illinois  Cent.  R.  Co.  v.  Sutton,  42 
111.  438,  92  Am.  Dec.  81;  Chicaero,  etc.,  R. 
Co.  V.  Flagg,  43  111.  364,  93  Am.  Dec.  133. 

The  rule  that  a  passenger  ought  not  to 
be  expelled  except  at  a  regular  station 
does  not  apply  to  a  passenger  who,  after 
being  so  expelled,  jumps  upon  the  train 
after  it  has  again  started;  otherwise  he 
might  steal  his  ride  by  repeating  the  act 
at  each  station.  Kent  v.  Mason,  1  111. 
App.    466. 

Indiana. — Rev.  St.  1881,  §  3931,  pro- 
vides that  a  passenger  refusing  to  pay  his 
fare  may  be  ejected  "at  any  us«al  stop- 
ping place." 

In  Toledo,  etc.,  R.  Co.  v.  Wright,  68  Ind. 
586,  34  Am.  Rep.  277,  it  was  held  that  the 
statute  was  pursuasive  only,  and  did  not 
prohibit  the  railroad  company  from  do- 
ing at  any  other  point  what  it  authorized 
them  to  do  at  a  usual  stopping  place. 

Missouri.— Rtv.  St.  1899,  §  1047  (Ann. 
St.    1906,    p.    923),    providing  that  a  pas- 


senger may  only  be  ejected  at  a  station 
or  near  a  dwelling  house  was  sufficiently 
complied  with  where  a  passenger  was 
ejected  at  a  point  where  he  could  see  a 
dwelling  house  "across  the  field."  Petty 
V.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  App. 
330,    130    S.    W.    85. 

One  who  has  entered  a  train  with  intent 
to  travel  on  a  commutation  ticket  which 
has  expired  by  limitation  is  not  a  pas- 
senger, under  Wag.  St.,  p.  307,  §  38,  who, 
in  case  of  his  refusal  to  pay  fare,  is  en- 
titled to  be  put  off  near  the  station  or 
dwelling  house.  Lillis  v.  St.  Louis,  etc., 
R.   Co.,   64  Mo.   464,   27   Am.   Rep.  255. 

The  rule  of  a  railroad  company  that,  if 
a  passenger  boards  a  train  having  a  ticket 
for  a  station  at  which  it  does  not  stop, 
he  shall  be  put  off  either  there  or  at.  the 
first  station  at  which  the  train  stops,  does 
not  relieve  it  from  liability  for  ejecting 
him  at  a  point  between  stations.  Stevens 
V.  Atchison,  etc.,  R.  Co.,  1  Mo.  App. 
Rep'r  347. 

New  Hampshire. — A  "passenger  sta- 
tion," within  the  meaning  of  Gen.  Laws, 
c.  163,  §  23,  providing  that  "no  railroad 
corporation  shall  eject  any  person  from 
its  cars  for  nonpayment  of  fare,  except- 
ing at  some  passenger  station,"  is  a  stop- 
ping place  at  which  passenger  tickets  are 
ordinarily  sold.  Baldwin  i:  Grand  Trunk 
R.    Co.,   64   N.    H.   596,   15   Atl.   411. 

A  carrier  which  ejected  a  person  from 
a  train  for  nonpayment  of  fare  at  a  place 
other  than  a  passenger  station,  in  viola- 
tion of  Pub.  St.  1901,  c.  160,  §  6,  is  not 
necessarily  liable  for  the  resulting  dam- 
aare,  but  it  must  appear  that  it  occurred 
through  its  failure  to  perform  the  duty 
imposed  by  statute;  and,  to  recover,  the 
ejected  person  must  prove  the  insuffi- 
ciency of  the  station  at  the  place  of  ex- 
pulsion, his  own  care,  and  that  the  in- 
jury resulted  from  defendant's  fault. 
Caher  v.  Grand  Trunk  R.  Co.,  71  Atl.  335, 
75   N.   H.   135. 

North  Carolina.— Rtvisal  1905,  §  3639, 
Bullock  V.  Atlantic,  etc.,  R.  Co.,  152  N. 
C.  66,  67  S.  E.  60. 

Oklahoma. — Comp.  Laws  1909,  §  1394; 
Chicago,  etc.,  R.  Co.  v.  Radford,  36  Okla. 
657,  139   Pac.   834. 

New  York. — Under  the  statute  provid- 
ing that  a  passenger  who  refuses  to  pay 
his  fare  may  be  ejected  "near  any  dwell- 
ing hijuse,"  whether  the  train  is  "near"  a 
dwelling  house  thirty  rods  away  is  a 
question  for  the  jury.  Loomis  v.  Jewett 
(N.  Y.),  35  Hun  313. 

Utah.— Under  Comp.  Laws,  §  3354, 
which  provides  that  "any  passenger  who 
refuses  to  prepay  his  fare  or  toll  on  de- 
mand may  be  put  off  the  cars  at  any 
stopping  place  the  conductor  or  employee 
of  the  company  may  elect,"  the  company 
has  no  right  to  eject  a  passenger  for  non- 
payment  of  fare   except    at     a     stopping 
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may  be  ejected  at  any  subsequent  station.® 

Pleading  and  Proof  of  Statute. — When  a  passenger  who  has  been  put  off 
the  cars  for  nonpayment  of  fare  brings  an  action  for  damages,  and  relies  on  a 
foreign  statute  to  sustain  his  recovery,  which  allows  defaulting  passengers  to  be 
put  off  only  at  a  station  or  near  a  dwelling  house,  whereas  he  was  put  off  re- 
mote from  either,  he  must  aver  and  prove  such  statute.'^ 

§§  3016-3018.  Manner  of  Ejection— §  3016.  In  General.— In  eject- 
ing from  its  train  a  passenger  who  has  forfeited  the  right  to  remain  thereon, 
the  carrier  owes  him  the  duty  of  reasonable  or  ordinary  care.*  The  removal 
must  be  effected  in  a  proper  manner,  and  with  no  more  confusion  than  is  rea- 
sonably necessary  for  the  purpose.*  The  right  of  ejection  must  be  exercised 
with  great  regard  to  the  safety  and  preservation  of  limb,  and  much  more  of  the 
life,  of  the  passenger ;  ^"^  and  so  the  carrier  is  liable  for  ejecting  a  passenger  in 
such  a  manner  as  to  imperil  his  life  or  subject  hiifl  to  danger  of  bodily  injury.^^ 
The  right  must  be  exercised  without  violating  the  duty  of  respectful  treatment 
which  continues  until  the  passenger  is  actually  expelled.  ^^     The  carrier  is  liable 


place.  'Nichols  v.  Union  Pac.  R.  Co.,  7 
Utah   510,   27   Pac.   693. 

Vermont. — By  Comp.  St.  p.  202,  §  52,  a 
railroad  company  can  not  eject  a  passen- 
ger from  one  of  its  trains  except  at  a 
usual  stopping  place.  Stephen  v.  Smith, 
29    Vt.    160. 

Wisconsin. — Rev.  St.  1898,  §  1818,  au- 
thorizing a  conductor  to  eject  a  passen- 
ger refusing  to  pay  his  fare  "at  any  usual 
stopping  place  or  near  any  dwelling 
house,"  prohibts  by  implication  such 
ejectment  at  other  places.  Boehm  v.  Du- 
luth,  etc.,  R.  Co.,  91  Wis.  592,  65  N.  W. 
506.  So  the  election  of  a  passenger  for 
nonpayment  of  fare,  at  a  point  three- 
fourths  of  a  mile  from  any  station  or 
dwelling  house,  is  unlawful.  Phettiplace 
V.  'Xorthern  Pac.  R.  Co.,  84  Wis.  412,  54 
N.    W.   1092,   20   L.    R.   A.   483. 

In  an  action  under  the  statute,  the  fact 
that  plaintifif  claimed  to  be  riding  on  a 
ticket  purchased  on  Sunday  docs  not  pre- 
clude a  recovery;  the  action  being  ex 
delicto,  and  not  ex  contractu.  JIasterson 
V.  Chicago,  etc.,  R.  Co.,  78  N.  W.  757,  102 
Wis.  571. 

It  is  held  that  the  words  "usual  stop- 
ping place"  as  used  in  the  statute  do  not 
mean  "station  or  passenger  station,"  but 
rather  a  place  reasonably  safe  for  the  dis- 
charge of  passengers,  and  where  they 
would  not  be  exposed  to  unreasonable 
hazard,  and  hence  the  statute  was  satis- 
fied by  ejecting  the  passenger  at  a  point 
when-  a  large  number  of  employees  en- 
gaged in  mills  were  received  and  dis- 
charged by  defendant  in  going  to  and 
coming  from  a  city,  accessible  dwelling 
houses  being  not  more  than  500  or  600 
feet  away,  and  a  hotel  within  sixty  rods, 
though  there  was  no  depot  or  ticket  of- 
fice at  that  point.  Habeck  v.  Chicago,  etc., 
R.  Co.,  133  X.  W.  618,  146  Wis.  645,  Ann. 
Cas.    1912C,    485. 

Texas. — The  words  "any  usual  stop- 
ping place"  in  Paschal's  Dig.,  art.  4893, 
providing  that  where  any  passenger  shall 
refuse  to  pay  his  fare  it  shall  be  lawful  for 


the  conductor  to  put  him  out  of  the  cars 
at  "any  usual  stopping  place"  which  the 
conductor  may  select,  mean  either  a  regu- 
lar station,  or  any  other  place  which  the 
company  expressly,  by  public  notice  or 
otherwise,  or  impliedly  by  user  for  such 
purpose,  has  designated  as  a  proper  place 
for  passengers  to  board  or  alight  from 
trains,  and  where  they  will,  in  conse- 
quence thereof,  have  the  right  to  de- 
mand the  exercise  of  such  privilege.  So 
a  place  at  which  a  train  is  stopped  for 
wood  or  water  only,  is  not  "a  u.sual  stop- 
ping place,"  within  the  statute.  Texas, 
etc.,  R.  Co.  V.  Casey,  53  Tex.  113. 

6.  Lake  Erie,  etc.,  R.  Co.  v.  Mayo,  4 
Ind.  App.  413,  30  N.  E.  1106. 

7.  Pleading  and  proof  of  statute. — 
Great  Western  R.  Co.  v.  Miller,  19  Mich. 
305. 

8.  Manner  of  ejection — Ordinary  care 
required. — Iowa. — Brown  v.  Chicago,  etc., 
R.  Co.,  51  Iowa  335,  1  N.  W.  487.  See 
Bettis  V.  Chicago,  etc.,  R.  Co.,  108  N.  W. 
103,   131   Iowa  46. 

Kentucky. — See  Louisville  City  R.  Co. 
V.  Mercer,  1.1   Ky.  L.  Rep.  810. 

Texas.— Ft.  Worth,  etc.,  R.  Co.  v.  Crib- 
ble, 46  Tex.  Civ.  App.  78.  102  S.  W.  157; 
International,  etc.,  R.  Co.  v.  Bohannon 
(Tex.  Civ.  App.),  71  S.  W.  776;  Texas, 
etc..  R.  Co.  V.  Lyons  (Tex.  Civ.  App."),  50 
S.  W.  161.  affirmed  in  93  Tex.  741,  no  op. 

9.  Gallena  v.  Hot  Springs  Railroad,  13 
Fed.   116,   4   McCrary   371. 

10.  Great  regard  for  safety  of  passen- 
ger.— South  Carolina  R.  Co.  v.  Nix,  68 
Ga.  572.  See  Nashville  St.  R.  Co.  i: 
Griffin,  57  S.  W.  153,  104  Tenn.  81,  49  L. 
R.  A.  451. 

11.  Louisville,  etc.,  R.  Co.  v.  Tuggle, 
152  S.  W.  270,  151  Ky.  409.  See  Railway 
Co.  V.  Valleley,  32  O.  St.  345,  30  Am.  Rep. 
601. 

12.  Duty  of  respectful  treatment. — 
Louisville,  etc..  R.  Co.  v.  Forrest,  65  S. 
E.   808,  6   Ga.   App.  766. 

Conductor  acting  maliciously. — If  the 
conductor  of  a  traction  car  while  in  the 
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if  the  conductor  offers  insult  or  indignity  to  the  passenger  ^^  or  uses  insulting 
or  improper  language. i*  It  is  held  that  mere  rudeness  of  speech  does  not  render 
the  carrier  liable.  ^^ 

Provocation  by  Passenger. — It  is  held  that  where,  the  conductor's  conduct 
was  caused  by  the  acts  of  the  passenger,  the  railway  company  is  not  liable. i"' 


line  of  his  duty  acts  in  a  willful  and  ma- 
licious manner  in  ejecting  a  passenger, 
the  traction  company  is  liable  in  dam- 
ages. Scioto  Valley  Tract.  Co.  v.  Cray- 
bill,  19-39  O.  C.  D.  95,  8  O.  C.  C,  N.  S., 
469. 

13.  Insult  or  indignity  to  passenger. — 
McKinley  v.  Louisville,"  etc.,  R.  Co.,  137 
Kv.  845,  127  S.  W.  483,  28  L.  R.  A.,  N. 
S.,  611. 

14.  Improper  language. — Western,  etc.. 
Railroad  v.  Turner,  73  Ga.  292,  53  Am. 
Rep.  842;  Atlanta  Consol.  St.  R.  Co.  v. 
Keeny,  99  Ga.  366,  25  S.  E.  629,  33  L.  R. 
A.  824;  Georgia  R.  Co.  v.  Olds,  77  Ga. 
673;  Georgia  R.  Co.  v.  Homer,  73  Ga.  351; 
Leyser  v.  Chicago,  etc.,  R.  Co.,  119  S. 
W.  1068;  138  Mo.  App.  34. 

Plaintiff's  wife,  desiring  to  go  to  A., 
where  she  resided,  and  believing  that  de- 
fendant's fast  train  stopped  there  to  let 
off  interstate  passengers,  as  she  was, 
boarded  the  train  in  accordance  with  the 
direction  of  defendant's  station  agent  who 
sold  her  a  ticket,  and,  after  being  di- 
rected to  change  from  one  car  to  another 
en  route,  was  informed  by  defendant's 
conductor  that  the  train  would  not  stop 
at  A.,  and  that  she. would  either  have  to 
pay  her  fare  to  D.  or  alight  at  the  last 
stopping  place  before  the  train  reached 
A.  She  declined  to  do  either,  whereupon 
the  conductor  said  to  her  that,  if  she 
lived  at  A.,  she  knew  that  the  train  did 
not  stop  there,  and  then,  liefore  attempt- 
ing to  eject  her,  said  "Do  not  disgrace 
yourself  here,"  and  pulled  her  up  out  of 
her  seat  and  called  on  the  auditor  to  help 
him  eject  her,  when  she  paid  the  fare  de- 
manded to  the  next  station.  Held,  that 
the  statements  of  the  conductor  imputed 
a  falsehood  to  her  as  well  as  a  charge  of 
disgraceful  conduct,  and  that,  if  this  dis- 
tressed and  humiliated  her,  plaintiff  was 
entitled  to  recover  damages  therefor. 
Missouri,  etc.,  R.  Co.  v.  Morgan  (Tex. 
Civ.  App.),  138  S.  W.  316. 

Contra. — ^Where  a  person  is  ejected 
from  a  train  because  of  his  refusal  to  pay 
fare,  or  to  produce  ticket  ov.  demand  of 
the  conductor,  or  to  leave  the  train,  he  is 
not  entitled  to  recover  of  the  company 
because  of  unnecessarily  insulting  and 
abusive  language  addressed  to  him  by  the 
conductor  while  ejectm,a;  him,  there  being, 
in  such  case,  no  proof  that  the  relation  of 
passenger  and  carrier  existed  between  the 
parties.  Memphis,  etc.,  R.  Co.  v.  Benson, 
85  Tenn.  (1  Pickle)  637,  4  S.  W.  5,  4  Am. 
St.   Rep.  776. 

15.  Mere  rudeness  of  speech. — A  woman 
with  two  infant  children,  traveling  on  a 
second-class  ticket,  boarded  a  limited 
train,    on   which   first-class    tickets     only 


were  valid.  The  conductor  refused  het 
ticket,  and  at  the  next  important  station 
she  was  put  off.  It  was  in  the  evening, 
and  she  remained  at  the  depot  for  a  time, 
till  at  her  request  she  was  sent  to  a 
hotel,  and  the  next  day  money  was  col- 
lected with  which  she  returned  home, 
where  she  had  an  attack  of  nervous  pros- 
tration. She  testified,  concerning  the  lan- 
guage of  the  conductor  in  refusing  her 
ticket:  "It  was  very  rough;  so  much  so 
that  is  what  scared  me  most.  If  he  had 
spoken  pleasant  to  me,  it  would  have  been 
so  much  better.  He  spoke  up  in  such  a 
commanding  way."  She  further  said  that 
at  the  depot  the  conductor  said  something 
about  sendin."?  her  to  a  hospital  in  a  pa- 
trol wagon.  Held,  that  the  evidently  im- 
perative manner  and  form  of  speeech  of 
the  conductor  were  not  actionable  in  the 
absence  of  violence,  or  other  willful  mis- 
conduct, and  a  verdict  for  defendant 
should  have  been  directed.  New  York, 
etc.,  R.  Co.  V.  Bennett,  50  Fed.  496,  1  C. 
C.  A.  544. 

In  an  action  for  putting  plaintiff  and 
her  husband  off  a  railway  train,  it  ap- 
peared that,  their  tickets  not  being 
stamped  as  required,  the  conductor  told 
the  husband  that  they  must  pay  or  get 
off,  and  at  the  next  station  returned  and 
said,  in  a  "brusque,  decided  manner,"  to 
the  husband,  "This  is  H.,  if  you  are  go- 
ing to  get  off;"  and,  he  replying  that,  he 
had  no  intention  of  getting  oft"  unless  or- 
dered, the  conductor  said,  "very  decidedly, 
quickly,  and  rudely,"  "Then  I  order  you 
off;"  at  which  the}'  got  off,  but  returned, 
and  paid  their  fare.  Held,  that  the  com- 
pany was  not  liable  for  damages  for  the 
manner  of  the  expulsion,  though  plaintiff 
was  riding  on  pillows,  and  apparently  an 
invalid.  Rose  v.  Wilmington,  etc.,  R.  Co. 
106   N.   C.   168,   11    S.   E.   526. 

16.  Provocation  by  passenger. — A  pas- 
senger ejected  for  nonpayment  of  fare 
can  not  claim  damages  on  account  of  the 
conductor  drawing  a  pistol  on  him, 
and  speaking  of  him  as  a  coward  to  the 
other  passengers,  if  the  conductor's  con- 
duct was  provoked  and  caused  by  the 
acts  of  the  passenger.  Harrison  v.  Fink, 
43   Fed.   787. 

If  a  disorderly  passenger  defies  the  con- 
ductor, draws  a  pistol,  and  thereby  in- 
duces the  conductor  to  arm  in  order  to 
expel  him  from  the  train,  and  after  ex- 
pulsion he  still  uses  grossly  obscene  and 
profane  language,  reeking  with  insult,  on 
which  a  mutual  combat  with  pistols  en- 
sues, the  railroad  company  is  not  liable 
for  the  consequences  though  the  ex- 
pelled passenger  be  wounded  in  the  con- 
flict,  even   if   the   conductor,    excited     by 
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Ejection  of  Passenger  under  Disability. — See  post,  "Ejection  of  Passen- 
ger under  Disability,"  §§  3020-3021. 

§  3017.  Use  of  Force. — Where  ejection  is  proper  all  the  force  necessary 
to  remove  the  passenger  from  the  carrier's   conveyance  may  be  used.^'^     And 


danger  and  irritated  by  insult,  be  not  fully- 
excusable  for  the  shooting.  Peavy  v. 
Georgia  R.  Co.,  81  Ga.  485,  8  S.  E.  70,  12 
Am.    St.    Rep.    334. 

While,  under  ordinary  circumstances,  a 
railway  company  will  be  held  legally  re- 
sponsible for  the  manner  in  which  its 
conductor  undertakes  to  exercise  its  right 
to  expel  from  its  cars  one  not  entitled  to 
ride  thereon,  yet  where  such  a  person  ex- 
pressly refuses  voluntarily,  to  alight,  in- 
sultingly challenges  the  conductor  to  at- 
tempt to  put  him  off,  and  then  violently 
assaults  the  conductor  upon  his  proceed- 
ing in  a  lawful  manner  to  make  the  ex- 
pulsion, and  the  latter  thereupon  resents 
and  responds  to  the  attack  by  resorting 
to  great  and  unnecessary  violence,  the 
company  will  not  be  liable  in  damages  for 
personal  injuries  thus  inflicted,  provided 
the  assault  made  upon  its  servant  was  of 
such  a  nature  as  to  excite  his  passions  and 
render  him  unfit  for  properly  performing 
the  duties  devolving  upon  him  in  the 
premises.  This  is  so,  because  the  person 
injured,  by  his  own  grossly  improper  con- 
duct, is  to  be  regarded  as  having  forfeited 
his  right  to  immunity  from  unnecessary 
violence  by  inviting  the  conductor  to  dis- 
regard and  abandon  his  official  duties  and 
enter  into  a  personal  encounter  on  his 
own  account  and  upon  his  individual  re- 
sponsibility. City  Elect.  R.  Co.  v.  Shrop- 
shire,  101   Ga.  33,  28  S.   E.  508. 

17.  Use  of  necessary  force. — United 
States. — Texas,  etc.,  R.  Co.  v.  Diefenbach, 
167  Fed.  39,  93  C.  C.  A.  501. 

California. — Wright  v.  California  Cent. 
R.  Co.,  78  Cal.  360,  20  Pac.  740. 

Georgia. — Higgins  v.  Southern  R.  Co., 
98  Ga.  751,  35  S.  E.  837;  Peavy  v.  Geor- 
gia R.  Co.,  81  Ga.  485,  8  S.  E.  70,  12  Am. 
St.  Rep.  334;  South  Carolina  R.  Co.  v.  Nix, 
68  Ga.  573;  Georgia  R.  Co.  v.  Baldoni,  115 
Ga.  1013,  43  S.  E.  364;  Wenz  v.  Savan- 
nah, etc.,  R.  Co.,  108  Ga.  390,  33  S.  E. 
970. 

Illinois. — Pennsylvania  R.  Co.  v.  Con- 
nell,  113  111.  295,  54  Am.  Rep.  238;  Chi- 
caga,  etc.,  R.  Co.  v.  Brisbane,  34  111.  App. 
463. 

Kentucky. — Chesapeake,  etc..  Railway 
V.  Robinett,  151  Ky.  778,  152  S.  W.  976, 
45   L.   R.   A.,   N.   S.,  433. 

Missouri. — Eillis  v.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  464,  37  Am.   Rep.  355. 

New  York. —  Weber  v.  Brooklyn,  etc., 
R.  Co.,  62  N.  Y.  S.  1,  47  App.  Div.  306; 
McCullen  v.  New  York,  etc.,  R.  Co.,  74 
N.  Y.  S.  309,  69  App.  Div.  369;  Miller  r. 
Brooklyn  Heights  R.  Co.,  Ill  N.  Y.  S. 
47,   127   App.   Div.    197. 

Pennsylvania. — McMillan  v.  Federal, 
etc.,   R.   Co.,   172  Pa.   533,   33  Atl.  560. 


South  Carolina. — Moore  v.  Columbia, 
etc.,  R.  Co.,  38  S.  C.  1,  16  S.  E.  781. 

Texas. — Galveston,  etc.,  R.  Co.  v.  Zant- 
zinger,  93  Tex.  365,  48  S.  W.  563,  44  L. 
R.  A.  553,  71  Am.  St.  Rep.  859;  Houston, 
etc.,  R.  Co.  V.  Ritter,  16  Tex.  Civ.  App. 
482,  41  S.  W.  753;  International,  etc.,  R. 
Co.  V.   Leak,   64  Tex.   654 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Brame,  109  Va.  422,  63  S.  E.  3018. 

Washingion. — Mills  v.  Seattle,  etc.,  R. 
Co.,  50  Wash.  20,  96  Pac.  520,  19  L.  R. 
A.,   N.   S.,   704. 

Where  a  passenger  on  a  street  car  re- 
fused to  pay  his  fare  when  demanded, 
and  made  the  conductor  understand  that 
he  would  resist  being  put  off,  the  con- 
ductor was  justified  in  using  force  in 
putting  him  off  after  for  the  third  time 
telling  him  that  he  must  pay  his  fare  o^ 
get  off.  McGarry  v.  Holyoke  St.  R.  Co., 
65    N.    E.   45,   182    Mass.    133. 

A  passenger  wrongfully  on  a  railway 
train  can  recover  no  damages  for  his  re- 
movel  and  exclusion  therefrom,  except 
for  needless  violence.  He  can  not  com- 
plain of  an  indignity  which  it  was  his 
duty  to  avoid,  and  which  he  was  bound  to 
expect.  Lake  Shore,  etc.,  R.  Co.  v.  Pierce, 
47  Mich.  277,  11  N.  W.  157. 

Conductors  of  freight  trains  may,  if  the 
rules  of  the  compan3'  so  direct  or  the  exi- 
gencies of  the  case  require  it,  refuse  to 
carry  passengers  in  their  cabs  or  on  their 
trains,  and  in  case  of  the  refusal  of  an 
applicant  for  passage  to  leave  the  train 
the  conductor  may  use  such  reasonable 
force  as  is  necessary  to  eject  him.  West- 
ern, etc.,  Railroad  v.  Turner,  73  Ga.  292, 
53  Am.   Rep.   842. 

Illustrations. — ^Where  a  railway  passen- 
ger failed  to  prodace  evidence  of  his  right 
to  ride  on  a  train  or  to  pay  his  fare  it 
was  not  unlawful  for  the  conductor  and 
brakeman  to  loosen  his  hands  trom  the 
seat  on  which  he  was  sitting  and  to  raise 
him  to  his  feet  for  the  purpose  of  ejecting 
him  from  the  train.  Breen  v.  Texas,  etc., 
R.   Co.,  50  Tex.  43. 

Where  a  passenger  remained  on  a  car, 
sleeping,  after  arrival  at  his  destination, 
the  terminus  of  the  road,  the  carrier's  em- 
ployees had  the  right  to  resort  to  what- 
ever means  were  reasonably  necessary  to 
awaken  him  and  get  him  off  the  train,  and 
were  not  guilty  of  unlawful  assault  in 
using  such  means.  Kaase  v.  Gulf,  ■?tc.,  R. 
Co.,  41  Tex.  Civ.  App.  370,  93  S.  W.  444. 

In  an  action  for  personal  injuries  to  a 
wife,  defendant  was  entitled  to  an  in- 
struction, there  being  evidence  justifying 
same,  that  if  the  conductor  of  defendant's 
train  requested  plaintiff  to  pay  his  fare  or 
leave  the  train,  and  he  refused,  the  con- 
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when  a  passenger  was  lawfully  ejected  from  a  train,  and  prevented  from  re-en- 
tering the  same,  he  had  no  cause  of  action,  unless  more  force  than  was  necessary 
to  accomplish  these  ends  was  employed. ^^  But  the  carrier  is  liable  for  the  use 
of  unnecessary  force  and  violence  in  ejecting  a  passenger. ^^     If  a  passenger  is 


ductor  had  the  right  to  call  to  his  aid  in 
ejecting  him  a  police  ofBcer,  who  wa.s 
justified  in  using  whatsoever  force  was 
necessary  thereto;  and  that  if  plaintiff's 
wife  interferred,  and  assaulted  him  with- 
out provocation,  he  had  the  right  to  use 
such  force  as  was  reasonably  necessary 
to  prevent  further  violence  on  her  part, 
and  that  defendant  was  not  liable  for  re- 
sulting damages.  Houston,  etc.,  R.  Co. 
V.  Ritter,  41  S.  W.  753,  16  Tex.  Civ.  App. 
483. 

18.  Coyle  V.  Southern  R.  Co.,  37  S.  E. 
163,   112    Ga.   121. 

A  railway  conductor  ejected  a  passen- 
ger at  a  station  for  his  refusal  to  pay  fare. 
The  conductor  asked  him  to  get  off,  and, 
when  he  did  not,  the  conductor  lifted  him 
to  his  feet,  when  he  walked  out.  The 
train  started,  but  was  stopped  because  the 
passenger  attempted  to  board  it.  When 
the  train  started  again,  the  conductor  got 
on  the  rear  platform  of  the  last  car.  The 
passenger  took  hold  of  the  railing,  and 
the  conductor  was  unable  to  loosen  his 
grip,  and  struck  him,  causing  him  to  fall. 
Held,  that  the  conductor  was  justified  in 
doing  what  he  did.  Lindsay  z'.  Wabash 
R.   Co.,  104  N.  W.  656,   141   Mich.  204. 

19.  Use  of  unnecessary  force. — United 
States. — Gallena  v.  Hot  Springs  Railroad, 
13   Fed.  116,  4  McCrary  371. 

Alabama. — Birmingham  R.,  etc.,  Co.  v. 
Yielding,  155  Ala.  359,  46  So.  747;  Moore 
■V.  Nashville,  etc.,  Railroad,  34  So.  617,  137 
Ala.  495. 

Georgia. — Louisville,  etc.,  R.  Co.  v. 
Forrest,  6  Ga.  App.  766,  65  S.  E.  808; 
Western,  etc..  Railroad  v.  Turner,  73  Ga. 
293,  53  Am.  Rep.  842. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Herr- 
ing,   57    111.   59. 

Indiana. — Citizens  St.  R.  Co.  v.  Clark, 
71  N.  E.  53,  33  Ind.  App.  190,  104  Am.  St. 
Rep.  249;  Evansville,  etc.,  R.  Co.  v.  Baum, 
26  Ind.  70;  Chicago,  etc.,  R.  Co.  v.  Bills, 
104  Ind.  13,  3  N.  E.  611;  Citizens'  St.  R. 
Co.  V.  Willoeby,  134  Ind.  563,  33  N.  E. 
627. 

Kentucky. — McKinley  v.  Louisville,  etc., 
R.    Co.,    137    Ky.   845,   127    S.  W.   483,   28   L. 

R.  A.,  N.  S.,  611. 

Maryland. — Philadelphia,  etc.,  R.  Co.  v. 
Larkin,   47   Md.   155,  28  Am.   Rep.   442. 

Minnesota. — Brown  v.  Minneapolis,  etc., 
R.  Co.,  113  N.  W.  895,  102  Minn.  398. 

Missouri. — Leyser  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  App.  34,  119  S.  W.  1068;  Mc- 
Querry  v.  Metropolitan  St.  R.  Co.,  93  S. 
W.  913,  117  Mo.  App.  255;  Ickenroth  v. 
St.  Louis  Trans.  Co.,  103  Mo.  App.  597, 
77  S.  W.  162. 

Nebraska. — Haman  v.  Omaha  Horse  R. 
Co.,  35  Neb.  74,  53  'N.  W.  830. 


New  Jersey. — State  v.  Ross,  26  N.  J.  L. 
224;  Jardine  v.  Cornell,  50  N.  J.  L.  485,  14 
Atl.  590. 

New  York. — lackson  v.  Second  Ave.  R. 
Co.,  47  N.  Y.  274,  7  Am.  Rep.  448;  Higgins 
V.  Watervliet,  etc.,  R.  Co.,  46  N.  Y.  23,  7 
Am.  Rep.  293;  Sanford  v.  Eighth  Ave.  R. 
Co.,  33  N.  Y.  343,  80  Am.  Dec.  286,  affirm- 
ing 20  N.  Y.  Super.  Ct.  123. 

Ohio. — Corry  v.  Cincinnati,  etc.,  R.  Co., 
3  O.  Dec.  82;  Guy  v.  P.,  C,  C.  &  St.  L.  R. 
Co.,  6  N.  P.  3,  9  O.  Dec.  23;  Healey  v. 
City  Passenger  R.  Co.,  28  O    St.  23. 

Texas. — Breen  v.  Texas,  etc.,  R.  Co., 
50  Tex.  43;  International,  etc.,  R.  Co.  v- 
Leak,  64  Tex.  654;  Texas  Pac.  R.  Co.  v. 
James,  82  Tex.  806,  18  S.  W.  589,  15  L.  R. 
A.  347;  Wilcox  v.  Sari  Antonio,  etc.,  R. 
Co.,  11  Tex.  Civ.  App.  487,  33  S.  W.  379, 
affirmed  in  93  Tex.  653,  no  op. 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Brame,  109  Va.  422,  63   S.  E.  1018. 

Washington. — Mills  v.  Seattle,  etc.,  R. 
Co.,  50  Wash.  20,  96  Pac.  520,  19  L.  R.  A., 
N.   S.,  704. 

Illustrations. — Plaintiff  was  a  passen- 
ger on  one  of  defendant's  cars,  and 
secured  a  transfer  to  another  line  of  de- 
fendant, and  was  directed  by  the  con- 
ductor who  issued  the  transfer  to  take  a 
certain  car,  the  conductor  of  which  in- 
formed him  that  the  transfer  was  not 
good,  and  asked  plaintiff  if  he  was  not 
going  to  get  off,  and  took  him  by  the  arm 
and  roughly  pulled  him  onto  the  pave- 
ment. Held  to  justify  a  verdict  for  plain- 
tiff. Hayter  v.  Brunswick  Tract.  Co.,  49 
Atl.   714,   66   N.   J.   L.    575. 

Railroad  is  liable  where  its  conductor 
coinmences  expulsion  of  plaintiff  who  had 
previously  ridden  on  baggage-car  plat- 
form unknown  to  conductor,  with  an  as- 
sault, while  plaintiff  was  quietly  sitting 
in  smoking-car,  followed  by  demand  for 
his  fare  which  was  tendered,  but  not  ac- 
cepted by  the  conductor,  who  contin\ied 
the  assault  by  cutting,  striking  and  finally 
throwing  plaintiff  from  the  car.  For- 
dyce  V.  Beecher,  2  Tex.  Civ.  App.  39,  21 
S.    W.    179. 

Aggravation  of  disease. — It  is  no  de- 
fense to  an  action  against  a  railroad  com- 
pany for  excessive  violence  in  expelling 
plaintiff  from  a  car,,  which  aggravated  a 
disease  known  to  plaintiff  but  not  to  the 
servants  of  the  company,  that  plaintiff 
gave  such  servants  no  caution  in  relation 
to  the  disease.  Coleman  v.  New  York, 
etc.,  R.  Co.,  106  Mass.  160. 

The  fact  that  a  passenger  has  been 
drinking  and  is  boisterous,  though  it  may 
warrant  his  expulsion  from  the  train,  if 
his  conduct  is  calculated  to  disturb  other 
passengers,  -does  not  authorize  an  assault 
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wrongfully  ejected  from  a  train,  he  may  recover  damages  irrespective  of  the  de- 
gree of  force  used  in  putting  him  off.^"  In  determining  whether  excessive  force 
has  been  used  in  ejecting  passengers  from  trains,  the  degree  of  force  is  to  be 
determined,  not  by  results  simply,  but  other  facts  must  be  taken  into  considera- 
tion, the  chief  among  which  is  the  resistance  made  by  the  passenger.  If  words 
will  accomplish  the  object,  force  should  not  be  used.^^  Neither  the  court  nor 
jury  should  be  required  to  weigh  with  too  much  nicety  the  amount  of  force  nec- 
essary to  eject  in  the  face  of  offered  resistance.^^  The  law  as  to  unnecessary 
violence  in  expulsion  of  persons  from  trains  is  the  same  whether  such  persons 
were  rightfully  or  wrongfully  on  board. ^^  Evidence  that  the  conductor,  in  the 
presence  of  other  passengers,  compelled  plaintiff  to  leave  the  train,  and  took 
him  by  the  shoulder  to  remove  him,  was  sufficient  to  permit  an  award  of  dam- 
ages in  view  of  plaintiff's  having  been  compelled  "by  superior  force,  or  threat 
of  superior  force,"  to  comply  with  the  conductor's  order.^* 

Contributory  Negligence  of  Passenger. — In  an  action  for  injuries  by  be- 
ing ejected  from  a  train  with  unnecessary  force,  the  question  of  contributory 
negligence  does  not  enter  into  the  case,  as  it  is  no  defense  against  an  intentional 
wrong.^s  A  passenger's  voluntary  intoxication  would  not  prevent  his  recovery 
for  personal  injuries  in  being  ejected  if  undue  violence  was  used.^® 

Where  Passenger  Resists  Ejection. — It  is  held  that  an  injury  inflicted  by 
employees  of  a  railroad  in  overcoming,  without  unnecessary  force,  a  passenger's 
resistance  to  rightful  ejection,  is  justifiable. ^^     But  the  carrier  is  liable  for  un- 


on  the  passenger  by  the  conductor.  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  68  S.  W. 
58,  29  Tex.  Civ.  App.  184. 

Disobedience  of  the  rules  of  the  carrier 
will  constitute  no  defense  to  an  action  for 
damages  where  unnecessary  violence  is 
used  in  the  ejectment  of  passengers. 
Texas,  etc.,  R.  Co.  v.  Pearl,  3  Texas  App. 
Civ  Cas.,  §  4. 

In  an  action  by  a  passenger  for  damages 
for  being  forcibly  ejected  from  a  depot 
platform  by  the  railway  company's  em- 
ployees, the  jury  should  not  be  instructed 
that  reasonable  cause  for  believing  that 
plaintiff  was  violating  the  company's 
rules,  in  soliciting  for  a  hotel  at  the  time 
of  the  ejection,  v/ill  excuse  the  act  of  de- 
fendant, where  there  is  evidence  that  un- 
necessary force  was  used  in  making  the 
ejection.  St.  Louis,  etc.,  R.  Co.  v.  Os- 
born,  55   S.  W.  142,  67  Ark.  399. 

Indecent,  insulting,  and  provoking  lan- 
guage of  a  passenger,  unaccompanied  by 
threats  or  violence,  does  not  justify  the 
conductor  in  assaulting  him.  The  con- 
ductor may  use  sufficient  force  to  eject 
him,  but  no  more.  Weber  v.  Brooklyn, 
etc.,  R.  Co.,  62  X.  Y.  S.  1,  47  App.  Div. 
306. 

Although  one  got  on  a  train  knowing 
that  no  passengers  were  allowed  on  it, 
and  though  it  was  the  duty  of  the  brake- 
man  to  put  him  off,  still,  if  the  latter,  in 
the  discharge  of  that  duty,  willfully  as- 
saulted and  beat  plaintiff,  merely  because 
he  declined  to  get  off  while  it  was  run- 
ning at  a  rate  of  speed  rendering  the  at- 
tempt hazardous,  the  company  would  be 
liable  for  punitive  damages.  Alabama, 
Etc.,  R.  Co.  V.  Frazier,  93  Ala.  45,  9  So. 
303,   30  Am.   St.   Rep.   28. 

20.  Unauthorized  ejection. — Chicago, 
etc.,  R.  Co.  V.  Bills,  3  X.  E.  611,  104  Ind  13. 


21.  Determining  degree  of  force. — Chi- 
cago, etc.,  R.  Co.  V.  Bills,  3  N.  E.  611,  104 
Ind.  13.  See  Kirk  v.  Seattle  Elect.  Co., 
108  Pac.  604,  58  Wash.  283,  31  L.  R.  A.,  N. 
S.     991. 

22.  Kirk  v.  Seattle  Elect.  Co.,  108  Pac. 
604,  58  Wash.  283,  31  L.  R.  A.,  N.  S.,  991. 

23.  Southern  Pac.  R.  Co.  v.  Kennedy,  9 
Tex.  Civ.  App.  232,  29  S.  W.  394.  See 
post,  "Licensees,  Trespassers,  Intruders, 
Etc."      Chap.    26. 

24.  Pennsylvania  Co.  v.  Scofield,  121 
Fed.  814,  58   C.  C.  A.  176. 

25.  Contributory  negligence. — Chicago, 
etc.,  R.  Co.  V.  Bills,  118  Ind  221,  20  N.  E. 
775;  Schaefer  v.  North  Chicago  St.  R. 
Co.,  82  111.  App.  473;  Louisville,  etc.,  R. 
Co.  V.  Goben,  15  Ind.  App.  123,  42  iX.  E. 
1116,  43  N.  E.  890;  Randell  v.  Chicago, 
etc.,  R.  Co.,  102  Mo.  App.  342,  76  S.  W. 
493. 

Plaintiff,  having  been  ejected  from  a 
passenger  train  on  the  alleged  ground  of 
his  failure  to  furnish  a  ticket  or  pay  his 
fare,  as  the  train  began  moving  attempted 
to  re-enter,  and,  getting  upon  the  steps  of 
one  of  the  cars,  the  brakeman  kicked 
plaintiff  so  as  to  cause  him  to  lose  his 
hold  and  fall  from  the  moving  train,  sus- 
taining an  injury.  Held,  that  the  act  of 
the  barkeman  was  a  willful  assault,  and 
therefore  plaintiff,  though  not  entitled  to 
re-enter  the  train,  in  placing  himself  m 
such  position,  was  not  a  contributing 
cause  of  the  injury.  !Moore  v.  Atchison, 
etc.,  R.  Co.,  110  Pac.  1059,  36  Okla.  682. 

26.  Maryland,  etc..  Railroad  v.  Tucker, 
115  Md.  43,  SO  Atl.  688. 

27.  Where  passenger  resists  ejection. — 
Chesapeake,  etc..  Railway  v.  Robinett,  151 
Kv.  778,  152  S.  W.  976,  45  L.  R.  A.,  X.  S., 
433;    Xorfolk,   etc.,   R.    Co.   v.    Brame,   109 

Va.  422,  63  S.  E.  1018.     See  Devine  v.  Chi- 
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necessary  violence  in  overcoming  the  passenger's  resistance.^*  If  a  train  hand, 
in  repelling  an  assault  made  upon  him  by  a  passenger,  uses  more  force  than  is 
reasonably  necessary  for  the  purpose  of  defending  himself  from  the  attack  and 
ejecting  the  passenger  from  the  train,  the  company  is  liable  for  damages  result- 
ing from  such  excess  of  violence. ^^  And  a  railroad  company  is  liable  for  ex- 
cessive force  used  by  its  servants,  even  in  self-defense,  in  expelling  from  a  train 
a  disorderly  person  who  has  paid  his  fare  and  been  allowed  to  ride  to  his  des- 
tination.^" 

Ejection  from  Ladies'  Car. — A  railroad  company  which  has  set  apart  a 
car  for  ladies,  and  has  authorized  its  employees  to  exclude  therefrom  men  travel- 
ing without  female  company,  will  be  liable  to  a  male  passenger  who  is  ejected 
by  an  employee  with  excessive  force. ^^  If  a  male  passenger  peaceably  en- 
ters such  car  without  being  forbidden  by  the  conductor,  this  may  be  regarded 
as  a  license  to  enter,  and  he  can  not  rightfully  be  removed  by  force  without  of- 
fering him  a  seat  elsewhere ;  and  in  no  event  should  such  removal  incur  special 
danger;  but  if  barred  or  forbidden  to  enter  he  must  not  attempt  to  enter  by 
force. ^2 

§  3018.  Ejection  from  Moving  Train  or  Car. — A  railroad  or  street  car 
company  is  liable  for  damages  sustained  by  a  passenger  in  being  ejected  from 
its  conveyance,  though  ejection  was  rightful,  if  he  was  forcibly  ejected  while 
the  train  or  car  was  in  motion.^^  And  the  passenger  may  recover  though  no 
force  was  used,  where  he  left  a  moving  train  against  his  own  will  in  compli- 
ance with  an  apparently  peremptory  order  of  the  conductor. ^^  In  such  case  the 
passenger  is  not  guilty  of  contributory  negligence. ^^     But  a  mere  requirement 


cag-o  City  R.  Co.,  141  111.  App.  583,  judg- 
ment affirmed  in  86  N.  E.  689.  See  post, 
"Right  of  Passenger  to  Resist  Ejection," 
§  3019. 

In  an  action  against  a  railroad  com- 
pany for  death  resulting  from  the  ejection 
of  plaintiff's  intestate  for  refusing  to  pay 
his  fare,  though  the  court  charged  that, 
if  a  passenger  refused  to  pay  his  fare,  the 
conductor  could  then  employ  as  much 
force  as  was  necessary  to  effect  his  re- 
moval, using  no  violence  and  committing 
no  unnecessary  injury,  its  refusal  to  fur- 
ther charge  that  "if,  however,  the  passen- 
ger refused  to  comply,  and  an  injury  hap- 
pens," the  company  was  not  responsible, 
was  error,  necessitating  reversal  of  plain- 
tiff's judgment.  McCullen  v.  New  York, 
etc.,  R.  Co.,  74  N.  Y.  S.  209,  68  App.  Div. 
269. 

28.  Norfolk,  etc.,  R.  Co.  v.  Brame,  109 
Va.   422,  63   S.   E.   1018. 

29.  Haver  v.  Central  R.  Co.,  45  Atl.  593, 
64  N.  J.  L.  312. 

30.  Chicago,  etc.,  R.  Co.  v.  Barrett,  16 
111.  App.   17. 

31.  Ejection  from  ladies'  car. — Peck  v. 
Xew  York,  etc.,  R.  Co.,  70  N.  Y.  587,  af- 
firming 4  Hun  236,  6  Thomp.  &  C.  436. 

32.  Bass  V.  Chicago,  etc.,  R.  Co.,  36  Wis. 
450,  17  Am.  Rep.  495. 

33.  Ejection  from  moving  train  or  car. 
— Alabama. — Louisville,  etc.,  R.  Co.  v. 
Whitman,   79   Ala.   328. 

Georgia. — Southern  R.  Co.  v.  Merritt, 
120  Ga.  409,  47  S.  E.  908;  Brunswick,  etc., 
R.  Co.  V.  Bostwick,  100  Ga.  96,  27  S.  E. 
725;  Mclver  v.  Florida,  etc.,  R.  Co.,  36  S. 
E.  775,  110  Ga.  223,  65  L.  R.  A.  437. 


Illinois. — Illinois  Cent.  R.  Co.  v.  Daven- 
port, 177  111.  110,  52  N.  E.  266,  affirming, 
75  111.  App.  579;  St.  Louis,  etc.,  R.  Co.  v. 
Reagan,  53  111.  App.  488;  Chicago  City  R. 
Co.  V.  Pelletier,  33  111.  App.  455,  affirmed 
in  134  111.  120,  24  N.  E.  770. 

Indiana. — Indiana,  etc.,  R.  Co.  v.  Ditto, 
158   Ind.  669,  64  'N.   E.  232. 

Iowa. — Law  V.  Illinois  Cent.  R.  Co.,  32 
Iowa  534. 

Louisiana. — Young  v.  Texas,  etc.,  R. 
Co.,  25  So.  69,  51  La.  Ann.  295. 

Missiouri. — Brown  v.  Hanibal,  etc.,  R. 
Co.,  66  Mo.  588. 

0/ii'o.— Cleveland  City  R.  Co.  v.  Roe- 
buck, 32  O.  C.  C.  99,  13  O.  C.  D.  363;  Hea- 
ley  T.  City  Passenger  R.  Co.,  38  O.  St.  33. 

Washington. — Mills  v.  Seattle,  etc.,  R. 
Co.,  96  Pac.  520,  50  V/ash.  20,  19  L.  R.  A., 
N.  S.,  704.  ^ 

f-J-  est  Virginia. — Styles  v.  Chesapeake, 
etc.,   R.   Co.,   62   W.   Va.   650,   59   S.   E.   609. 

f-J-  isconsin. — Hirte  v.  Eastern  Wiscon- 
sin R.,  etc.,  Co.,  106  N.  W.  1068,  127  Wis. 
230. 

34.  Leaving  car  in  obedience  to  com- 
mand.— Georgia  R.,  etc.,  Co.  i'.  Eskew,  86 
Ga.  641,  12  S.  E.  1061,  23  Am.  St.  Rep. 
490.  See  Gallena  z'.  Hot  Springs  Railroad, 
13  Fed.  116,  4  McCrary  371,  and  Brown  z/. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  588. 

35.  Passenger  not  guilty  of  contribu- 
tory negligence. — International,  etc.,  R. 
Co.  V.  Hassell,  63  Tex.  256,  50  .A.m.  Rep. 
535. 

A  declaration  against  a  railroad  com- 
pany for  personal  injuries  alleged  that 
plaintiff  had  a  ticket  over  defendant's 
road,   and  boarded  a  freight  train,  which 
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or  command  by  a  conductor  to  a  passenger  to  get  off  a  moving  train,  when  the 
danger  of  doing  so  is  evident,  if  unattended  with  force,  threats,  or  overpowering 
intimidation,  is  not  enough  to  make  the  railroad  company  liable  for  injuries  re- 
sulting from  the  passenger's  compliance.^^  Where  one,  on  tending  to  become  a 
passenger,  boarded  the  front  platform  of  a  street  car,  and  was  thrown  there- 
from by  the  gripman,  while  it  was  in  motion,  his  recovery  therefor  is  not  pro- 
hibited by  the  fact  that  he  boarded  the  car  while  it  was  in  motion,  since  having 
placed  himself  in  a  position  of  safety,  so  far  as  the  movement  of  the  car  had  any 
bearing  on  his  injury,  such  act  was  not  contributory  negligence.^''  Where  the 
proximate  cause  of  a  boy's  injury  by  being  run  over  by  a  train  was  the  brake- 
man's  act  in  pushing  him  down  the  steps  from  the  platform  while  the  train  was 
moving  rapidly,  the  company  is  liable  for  the  injury,  though  the  boy,  in  falling, 
grabbed  the  hand  rail,  which  threw  him  to  one  side  and  under  the  wheels.^*  An 
action  may  be  maintained  against  a  railway  corppany  for  forcibly  ejecting  a 
disorderly  passenger  while  the  train  was  in  motion,  though  no  special  injury 
was   occasioned  thereby.^^ 

§  3019.  Right  of  Passenger  to  Resist  Ejection. — A  passenger  without 
a  proper  ticket  and  refusing  to  pay  fare  must  leave  the  carrier's  conveyance 
when  ordered  to  do  so  and  can  not'  invite  force  in  his  ejection  or  removal, 
merely  to  make  a  case  against  the  carrier  or  to  increase  his  damages.***  In  such 
case  the  carrier  will  not  be  liable  for  injuries  inflicted,  unless  they  were  will- 
ful, wanton,  or  malicious,*^  or  unnecessary  force  was  used  in  overcoming  the 


did  not  carr3'-  passengers,  in  the  belief 
that  the  ticket  was  good  on  such  train; 
that  the  conductor  refused  to  stop  the 
train,  and  ordered  hini  to  get  off  while  it 
was  running  at  a  high  rate  of  speed;  that 
the  conductor,  in  violent  language,  threat- 
ened to  eject  plaintiff  from  the  train  if  he 
did  not  obey  the  order,  and  had  force  at 
his  command  to  execute  such  threat;  and 
that  plaintiff  believed  that  resistance 
would  result  in  greater  injury  than  leaving 
the  train;  and  that  he  jumped,  and  was  in- 
jured. Held,  that  there  was  a  sufficient  al- 
legation of  compulsion  to  excuse  plaintiff 
from  the  charge  of  contributory  negli- 
gence in  jumping.  Boggess  v.  Chesa- 
peake, etc.,  R.  Co.,  37  W.  Va.  397,  16  S. 
E.  525,  23  L.  R.  A.  777. 

36.  Bosworth  v.  Walker,  83  Fed.  58,  27 
C.   C.   A.   402. 

37.  Passenger  boarding  moving  car. — 
Hart  V.  Metropolitan  St.  R.  Co.,  69  N.  Y. 
S.  906,  34  Misc.  Rep.  521. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Kilpatrick, 
54  S.  W.  971,  67  Ark.  47. 

39.  Necessity  for  special  injury. — Oppen- 
heimer  v.  Manhattan  R.  Co.,  63  Hun  633, 
18  N.  Y.  S.  411,  45  N.  Y.  St.  Rep.  134. 

40.  Right  to  resist  ejection. — United 
States. — Hall  v.  Memphis,  etc.,  R.  Co., 
9  Fed.  585;  S.  C,  15  Fed.  57. 

California. — 'Wright  v.  California  Cent. 
R.  Co.,  78  Cal.  360,  20  Pac.  740. 

Connecticut. — Crocker  Z}.  New  Loiidon. 
etc.,   R.  Co.,  24  Conn.  249. 

Illinois. — Devine  v.  Chicago  City  R. 
Co.,  141  111.  App.  583,  affirmed  in  86  N.  E. 
689;  Chicago,  etc.,  R.  Co.  v.  Wilson,  23  111. 
App.    63. 

Kansas. — Atchison,      etc.,      R.      Co.      v. 


Gants,  38  Kan.  608,  17  Pac.  54,  5  Am.  St. 
Rep.  780. 

Kentucky. — Chesapeake,  etc.,  Railway 
V.  Robinett,  151  Ky.  778,  152  S.  W.  976, 
45   L.   R.   A.,    N.    S.,   433. 

Washington. — Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  33,  122  Pac.  372. 

In  Norton  v.  Consolidated  R.  Co.,  79 
Conn.  109,  24  R.  R.  R.  437,  47  Am.  &  Eng. 
R.  Cas.,  N.  S.,  437,  63  Atl.  1087,  118  Am. 
St.  Rep.  132,  it  is  held  that  a  passenger 
who  is  on  a  street  car  without  a  proper 
transfer,  due  to  the  negligence  of  the  con- 
ductor of  the  other  car,  may  sue  foi 
breach  of  contract  for  failure  to  furnish  a 
proper  ticket  and  recover  the  loss  neces- 
sarily resulting  therefrom,  but  can  not 
refuse  to  pay  his  fare,  and  forcibly  resist 
being  expelled  from  the  car,  and  where  he 
does  so,  and  no  more  force  is  used  than 
is  necessary  to  remove  him  from  the  car, 
he  can  recover  only  nominal  damages.^ 

Except  in  defense  against  impending 
bodily  injury  it  is  the  passenger's  duty 
when  he  is  being  rightfully  ejected  to 
submit  to  expulsion  without  resistance. 
Hall  V.  Memphis,  etc.,  R.  Co.,  15  Fed.  57. 

41.  Atchison,  etc.,  R.  Co.  v.  Gants,  38 
Kan.  608,  17  Pac.  54,  5  Am.  St.  Rep.  780. 

Ejection  at  place  other  than  that  re- 
quired by  law. — One  who  refuses  to  leave 
a  train  when  ordered  to  do  so  for  failure 
to  pay  an  extra  fare  demanded,  for  want 
of  a  ticket,  can  not  recover  for  injuries  re- 
ceived at  the  hands  of  the  conductor, 
caused  by  his  own  resistance,  unless  the 
expulsion  was  malicious  or  wanton,  even 
though  he  was  not  e-ected  at  a  station  or 
usual  place  for  receiving  and  discharging 
passengers  as  required  by  law.  Chicago, 
etc.,  R.  Co.'  V.  Wilson,  23  111.  App.  63. 
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passenger's  resistance.*^  And  it  is  held  that  a  passenger  who  is  about  unlaw- 
fully to  be  ejected  can  not  resist,  but  must  either  pay  his  fare  or  peaceably 
leave  the  carrier's  conveyance.*^  But  there  are  cases  holding  that  a  passenger 
wrongfully  ejected  is  entitled  to  compensation  for  any  increased  injury  due  to 
such  resistance  as  he  is  entitled  to  make  to  show  that  he  is  removed  against 
his  will.**  And  in  such  case  it  has  been  held  that  the  passenger  has  the  right 
to  offer  such  resistance  as  may  be  necessary  to  prevent  his  being  ejected;  and 
if,  in  consequence  of  his  resistence,  extraordinary  force  becomes  necessary,  and 
is  used,  to  remove  him,  and  he  is  injured  thereby,  he  can  recover  of  the  carrier 
for  such  injury .*5 

Ejection  in  Improper  Manner  or  at  Improper  Place. — Where  the  ser- 
vants of  a  carrier,  without  authority,  attempt  to  expel  a  passenger  in  an  im- 
proper manner  or  at  an  improper  place,  the  passenger  may  resist  such  attempt  to 
such  an  extent  as  is  necessary  to  maintain  his  right. *^  A  passenger  on  a  rail- 
road train  has  the  right  to  resist  an  attempt  to  eject  him,  for  nonpayment  of 
fare,  while  the  train  is  in  motion,  so  that  his  being  put  off  would  subject  him 
to  great  peril.*^ 

§§  3020-3021.  Ejection  of  Passenger  under  Disability— §  3020. 
In  General. — A  carrier  in  ejecting  an  aged  female  passenger  must  consider 
her  safety,  and  not  eject  her  at  a  dangerous  place. *s  And  such  is  its  duty  as 
to  a  child  of  tender  years.**    And  it  is  liable  for  ejecting  a  sick  passenger  at  an 


42.  Kiley  v.  Chicago  City  R.  Co.,  189 
111.  384,  59  N.  E.  794,  53  L.  R.  A.  636;  De- 
vine  V.  Chicago  City  R.  Co.,  141  111.  App. 
583,  affirmed  in  86  N.  E.  689. 

43.  Unauthorized  ejection. — Chicago 
Union  Tract.  Co.  zk  Brethauer,  135  III. 
App.  204,  judgment  affirmed  in  79  N.  E. 
287,  233  111.  531;  Pennsylvania  R.  Co.  v. 
Connell,  113  111.  295,  54  Am.  Rep.  238. 

"The  conductor  must  have  the  super- 
vision and  control  of  his  train,  and  a  de- 
mand on  his  part  for  fare  should  be 
obeyed,  or  the  passenger  should  in  a 
peaceable  manner  leave  the  train,  and 
seek  redress  in  the  courts,  where  he  will 
find  a  complete  remedy  for  every  indig- 
nity offered,  and  for  all  damages  sus- 
tained." Pennsylvania  R.  Co.  v:  Connell, 
113   III.  395,   54  Am.   Rep.  238. 

Even  if  a  passenger  on  a  street  car,  car- 
ried beyond  his  destination,  had  the  right 
to  be  carried  back  without  payment  of 
fare,  he  should  have  left  the  car  peace- 
ably on  being  ordered  to  do  so  by  the 
trainmen,  since  his  cause  of  action  was 
complete  when  he  was  ordered  to  leave 
the  car,  and  public  order  and  the  safety 
and  comfort  of  the  passengers  forbade  a 
decision  of  the  justice  of  his  claim  by 
wager  of  battle.  Willard  v.  St.  Paul 
City  R.  Co.,  116  Minn.  183,  133  iN.  W.  465. 

If  a  street  car  conductor  was  justified, 
under  reasonable  rules,  in  refusing  a 
transfer,  the  holder  could  not  remain  on 
the  car  after  being  requested  to  get  off, 
so  as  to  be  entitled  to  recover  for  assault 
in  putting  him  ofif,  even  if  the  original  con- 
tract of  carriage  was  valid.  Daniel  v. 
Brooklyn  Heights  R.  Co.,  121  N.  Y.  S. 
577,  67  Misc.  Rep.  78. 

44.  New  York,  etc.,  R.  Co.  v.  Winter, 
143  U.  S.  60,  36  L.  Ed.  71,  13  S.  Ct.  356; 
Pittsburgh,  etc.,   R.   Co.  v.   Russ,   67   Fed. 


662,  14  C.  C.  A.  613;  Brown  v.  Memphis, 
etc.,  R.  Co.,  7  Fed.  51;  United  States  v. 
Kane,  19  Fed.  43;  Gulf,  etc.,  R.  Co.  v. 
Dyer,  43  Tex.  Civ.  App.  93,  95  S.  W.  12, 
affirmed  in   101  Tex.  639,  no  op. 

Resistance  should  not  be  encouraged, 
as  it  leads  to  affrays  and  turbulence,  and 
is  generally  useless  where  there  is  a  de- 
termination to  remove  the  passengei 
from  the  train.  Brown  v.  Memphis,  etc., 
R.  Co.,  7  Fed.  51. 

45.  English  v.  Delaware,  etc..  Canal  Co., 
66  N.  Y.  454,  33  Am.  Rep.  69,  affirming  4 
Hun   683. 

46.  Ejection  in  improper  manner  or  at 
improper  place. — Indianapolis  Tract.,  etc., 
Co.  V.  Lockman,  49  Ind.  App.  143,  96  N. 
E.  970. 

47.  Resisting  dangerous  ejection. — En- 
glish V.  Delaware,  etc.,  Canal  Co.,  66  N. 
Y.  454,  33  Am.  Rep.  69,  affirming  4  Hun 
683.  See  Sanford  v.  Eighth  Ave.  R.  Co., 
30  N.  Y.  Super.  Ct.  133,  affirmed  in  23  N. 
Y.  343,  80  Am.  Dec.  386. 

48.  Ejecting  aged  female  passenger. — 
Central,  etc.,  R.  Co.  v.  Bagley,  173  Ala. 
611,   55   So.   894. 

49.  Child  of  tender  years. — In  trespass 
for  ejecting  plaintiff,  a  child  six  years  of 
age,  from  defendant's  train,  where  it  ap- 
pears that  she  was  put  off  the  train  for 
nonpayment  of  fare  about  half  a  mile 
from  the  depot  from  which  she  started, 
but  within  the  corporate  limits  of  the 
town,  evidence  that  another  train  was  ex- 
pected to  arrive  at  the  place  of  plaintiff's 
removal  within  a  few  moments  is  ad- 
missible, as  bearing  on  the  question 
whether  that  was  a  proper  place  for  such 
removal.  Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 138  111.  163,  21  N.  E.  7,  affirming  28 
111.  App.  553. 
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improper  time  or  place/"'*'  So  where  one  believed  to  have  smallpox  is  ejected, 
the  carrier  must  eject  him  where  there  is  every  reasonable  ground  to  believe 
that  he  can  find  accommodations. s'-  Greater  care  must  be  used  in  ejecting  a 
crippled  person  from  a  train,  than  it  would  be  necessary  to  use  in  case  of  a 
person  in  good  physical  condition. ^^  While  when  an  unattended  passenger  be- 
comes insane  on  a  train,  it  is  the  carrier's  duty  to  remove  him,  if  required 
for  the  comfort  and  safety  of  other  passengers,  the  carrier  in  so  doing  must 
exercise  such  care  as  reasonable  prudence  demands  for  his  safety. ^^ 

§  3021.  Drunken  Passenger. — In  ejecting  a  drunken  passenger,  a  carrier 
is  bound  to  exercise  reasonable  care,^*  and  must  see  that,  considering  the  de- 
gree of  intoxication,  he  is  exposed  to  no  unnecessary  peril. ^^  gut  to  render  a 
carrier  liable  for  the  ejection  of  a  drunken  passenger  for  failure  to  pay  his  fare, 
resulting  in  his  injury,  his  condition  must  be  such  as  to  reasonably  indicate  that, 
in  view  of  the  surrounding  circumstances,  he  would  be  liable  to  the  injury. '^ 
If  the  passenger  is  in  a  helpless  condition,  and  he  is  put  off  the  train  in  a 
place  known  by  the  conductor  to  be  dangerous  to  one  in  his  condition,  the  com- 
pany is  liable  for  the  resulting  damages. s'^     If,  having  exercised  reasonable  pru- 


50.  Sick  passenger. — Before  reaching 
his  destination,  a  sick  passenger  was 
ejected  by  the  conductor,  on  a  cold  night, 
at  a  flag  station  where  there  was  neither 
depot  nor  light.  The  conductor  stood 
holding  the  passenger  up  until  the  train 
passed,  and  then  left  him,  where  he  was 
found  dead  next  morning.  Near  him  was 
his  ticket.  He  was  comfortably  dressed. 
Held,  that  the  giving  of  a  peremptory 
charge  for  defendant  was  error.  Eidson 
V.   Southern  R.   Co.   (Miss.),  23   So.  369. 

A  passenger  stricken  with  apoplexy  on 
a  street  car,  although  attended^  with  se- 
vere vomiting,  to  the  inconvenience  and 
great  discomfort  of  other  passengers,  can 
not  be  removed  while  in  a  speechless  and 
helpless  condition,  and  laid  in  the  open 
street,  on  a  black,  drizzling  December 
day,  and  there  abandoned,  with  no  effort 
to  procure  him  attention,  without  a  gross 
violation  bv  the  carrier  of  its  duty  as 
such,  and  liability  for  resulting  damage. 
Gonollv  V.  Crescent  City  R.  Co.,  37  Am.  & 
Eng  R.  Cas.  117,  41  La.  Ann.  57,  5  So. 
359,  6  So.  536,  3  L.  R.  A.  133,  17  Am.  St. 
Rep.  389. 

51.  Paddock  v.  Atchison,  etc.,  R.  Co., 
37  Fed.  841,  4  L.  R.  A.  231. 

52.  Crippled  passenger. — Young  v. 
Texas,  etc.,  R.  Co.,  51  La.  Ann.  395,  25 
So.  69. 

53.  Insane  passenger. — St.  Louis,  etc., 
R.  Co.  V.  Woodruff,  89  Ark.  9,  115  S.  W. 
953. 

54.  Ejection  of  drunken  passenger. — 
McCoy  t'..MillvilIe  Tract.  Co.,  83  N.  J.  L. 
508,   8.)   Atl.   358. 

55.  Johnson  v.  Louisville,  etc.,  R.  Co., 
104  Ala.  341,  16  So.  75,  53  Am.  St.  Rep.  39. 

56.  Tuttle  c'.  Cincinnati,  etc.,  R.  Co.,  80 
S.  W.  803,  26  Ky.  L.  Rep.  152. 

57.  Ejection  at  dangerous  place. — Ala- 
bama.— Johnson  v.  Louisville,  etc.,  R.  Co., 
104  Ala.  241,  16  So.  75,  53  Am.  St.  Rep. 
39;  Louisville,  etc.,  R.  Co.  v.  Johnson,  108 
Ala.  62,   19   So.  51,  31  L.  R.  A.  372. 


Arkansas. — St.  Louis,  etc.,  R.  Co.  v.. 
Dallas,   93   Ark.   209,   124   S.   W.   347. 

Georgia. — Central  R.  Co.  v.  Glass,  60' 
Ga.  441. 

Iowa. — Johnson  v.  Chicago,  etc.,  R.  Co.,, 
58    Iowa   348,   12   N.   VV.  339. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Sullivan,  81  Ky.  624,  5  Ky.  L.  Rep.  7  23, 
50  Am.  Rep.  18S,  distinguishing  in  Louis- 
ville, etc.,  R.  Co.  V.  Logan,  88  Ky.  333,  10 
Ky.  L.  Rep.  798,  10  S.  W.  655,  31  Am.  St. 
Rep.  333,  3  L.  R.  A.  80,  and  Brown  v. 
Louisville,  etc.,  R.  Co.,  103  Ky.  211,  19 
Ky.  L.  Rep.  1873,  44  S.  W.  648. 

Virginia. — Bragg  v.  Norfolk,  etc.,  R. 
Co.,   110  Va.  867,  67  S.  E.  593. 

Illustrations. — In  an  action  for  the 
death  of  plaintiff's  intestate,  it  appeared 
that  deceased  was  a  passenger  on  one  of 
defendant's  night  trains;  that  he  was  very 
drunk,  refused  to  pay  his  fare,  and  was 
thereupon  ejected;  that  it  was  very  dark 
and  rainy,  and  that  he  was  put  off  in  a 
cut  in  the  road,  from  which  there  was  no 
way  to  escape  except  up  or  down  the 
track,  along  the  sides  of  which  was  room 
for  a  person  to  walk;  that  the  track  was 
ballasted  with  mixed  stone,  and  was 
rough;  that  at  the  south  end  were  cattle 
guards  which  could  be  passed  only  by 
walking  on  the  track;  and  that  at  this 
point  deceased  was  struck  by  a  train 
following,  close  after  the  one  from  which 
he  was  ejected.  Held,  that  defendant,  in 
ejecting  deceased  in  such  a  place,  was. 
chargeable  with  negligence.  Louisville, 
etc.,  R.  Co.  r.  Johnson,  108  Ala.  63,  19  So. 
51,  31  L.  R.  A.  373. 

A  railway  company  is  liable  for  inju- 
ries sustained  by  a  person  ejected  while 
so  intoxicated  that  he  was  unable  to- 
walk,  in  the  winter,  whereby  he  was  in- 
jured by  bein.g  frozen.  Louisville,  etc., 
R.  Co.  V.  Sullivan,  81  Ky.  634,  5  Ky.  L. 
Rep.  733,  50  Am.  Rep.  186. 

Deceased,  while  in  a  helpness  state  of 
intoxication,    was    ejected    from    defend- 
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dence,  considering  the  time,  place,  and  circumstances,  as  also  the  condition  of 
the  drunken  man  himself,  the  carrier  expels  such  passenger,  who  is  afterwards 
run  over  and  killed  by  another  train,  not  in   fault,  the  carrier  is  not  liable. ^^ 


ant's  train  by  defendant's  agents,  who 
knew  of  his  condition,  at  a  point  some  dis- 
tance from  a  station,  where  there  were 
high  banks  and  fences  on  both  sides  of 
the  track,  and  was  run  over  by  another 
train,  the  fact  that  the  latter  train  was 
soon  due  being  known  to  the  employees 
who  ejected  deceased.  Held,  that  defend- 
ant was  liable.  Louisville,  etc.,  R.  Co.  v. 
Ellis,  17  Ky.  L.  Rep.  259,  97  Ky.  330,  30 
S.  W.  979,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
132. 

Where  a  passenger  on  a  street  car  is 
drunk,  and  can  not  be  aroused  to  pay  his 
fare,  it  is  not  the  due  and  proper  care,  re- 
quired of  the  company  in  ejecting  him,  to 
put  him,  on  a  dark  and  stormy  night,  in 
an  unlighted  road,  some  distance  from 
buildings,  but  where  street  cars  are  pass- 
ing in  each  direction,  and  teams  are 
likely  to  be.  Hudson  v.  i-,ynn,  etc.,  R. 
Co.,  59   N.   E.  647,   178  Mass.   64. 

If  a  railroad  employee  puts  a  man  oft 
a  car  in  a  cut  between  stations,  because 
he  will  not  pay  his  fare,  when  he  is  so 
drunk  as  to  be  unable  to  take  care  of 
himself,  and  the  man  is  suffocated  in  a 
pool  of  water,  the  company  may  be  lia- 
ble, notwithstanding  the  fact  of  intox- 
ication. Gill  z<.  Rochester,  etc.,  R.  Co. 
(N.  Y.),  37   Htfn  107. 

.Where  a  passenger  entered  a  street  car 
in  a  visibly  intoxicated  condition,  hav- 
ing a  ticket  to  his  destination,  consisting 
of  three  several  coupons,  one  of  which 
the  conductor  collected,  and  on  demand- 
ing the  second  coupon,  such  passenger, 
being  stupid  with  drink,  paid  no  attention 
to  the  request,  though  not  cnnsciously 
refusing  to  produce  and  surrender  the 
ticket,  a  verdict  for  damages  for  ejecting 
such  passenger  at  night  in  his  condition 
will  be  sustained.  Clark  v.  Harrisburg 
Tract.  Co.,  20  Pa.  Super.  Ct.  76. 

58.  Where  carrier  exercises  reasonable 
prudenoe. — Railway  Co.  v.  Valleley,  32  O'. 
St.   345,   30   Am.   Rep.   601. 

Illustrations, — Plaintiff's  intestate 
boarded  a  passenger  train  about  seven 
o'clock  at  night,  apparently  under  the  in- 
fluence of  liquor,  but  sensible  of  his  sur- 
roundings and  capable  of  controlling  his 
movements.  After  the  train  started,  he 
refused  to  state  his  destination  or  pay 
his  fare,  and  was  ejected  at  a  point  about 
300  yards  from  the  station,  with  lighted 
houses  near.  The  next  morning  he  was 
found  near  the  track,  dead,  either  from 
exposure  or  cocaine  poisoning.  Held,  the 
conductor  was  justified  in  ejecting  him 
from  the  train  under  the  circumstances. 
Korn  V.  Chesapeake,  etc.,  R.  Co.,  125 
Fed.  897,  62  C.  C.  A.  417,  63  L.  R.  A.  872. 

The  company  is  not  liable  for  the  death 
of  a  passenger  rightfully  ejected,  when 
run   over   by   another   train   after   he   was 


ejected,  though  he  was  intoxicated,  where 
his  intoxication  was  not  sufficient  to  de- 
stroy consciousness,  and  the  place  where 
he  was  put  off,  with  which  he  was  fa- 
miliar, was  dangerous  only  to  persons 
unnecessarily  going  on  the  track.  Louis- 
ville, etc.,  R.  Co.  V.  Johnson,  92  Ala.  204, 
9  So.  269,  25  Am.  St.  Rep.  35.  See  S.  C, 
108  Ala.  62,   19  So.  51,  31  L.   R.  A.  372. 

Plaintiff,  while  somewhat  intoxicated, 
but  able  to  walk  and  talk,  was  ejected 
from  defendant's  train,  and  left  standing 
twenty-five  or  thirty  feet  from  the  track, 
in  a  frequented  public  street,  talking  to 
a  constable  and  deputy  sheriff,  and  after., 
wards  went  on  the  track  and  was  injured, 
Held,  as  a  matter  of  law,  that  it  was  not 
negligent  to  leave  plaintiff,  in  such  state 
of  intoxication,  at  the  place  described, 
Gaukler  v.  Detroit,  etc.,  R.  Co.,  90  N.  W, 
660,   130   Mich.   666. 

Deceased  was  ejected  from  a  railway 
train  early  in  the  evening,  for  failure  to 
pay  fare,  and  was  found  frozen  the  next 
morning.  It  appeared  that  he  was  intox- 
icated at  the  station  where  he  got  aboard. 
The  conductor  knew  he  was  under  the  in- 
fluence of  liquor,  heard  him  ask  for  food 
at  the  railway  eating  house,  and  next  saw 
him  on  the  train,  awake,  and  declaring  he 
had  neither  money  nor  ticket.  When  told 
he  must  get  off,  deceased  rose  and  got 
off  without  assistance.  The  temperature 
at  the  time  was  not  freezing,  although 
it  got  colder  before  morning.  The  place 
was  near  a  dwelling,  as  required  by  Code, 
§  1962,  and  about  half  a  mile  from  the  sta- 
tion. Held,  that  the  conductor  was  war- 
ranted in  supposing  that  deceased  was 
not  so  intoxicated  but  that  he  could  reach 
a  place  of  safety,  and  hence  there  was  no 
question  of  the  railroad's  negligence  for 
submission  to  a  jury.  The  conductor  was 
not  bound  to  act  on  the  subsequent  sug- 
gestion of  a  passenger  as  to  deceased's 
condition,  and  so  stop  the  train  to  pick 
him  up,  or  to  make  inquiries  of  other  pas- 
sengers in  that  regard.  Roseman  v.  Caro- 
lina Cent.  R.  Co.,  112  N.  C.  709,  16  S.  E. 
766,  34  Am.  St,  Rep.  524,  19  L.  R.  A.  327. 

Decedent  boardecf  defendant's  passenger 
train,  and,  on  refusing  to  surrender  a 
ticket  or  pay  fare,  was  ejected  at  a  junc- 
tion on  a  platform.  He  was  intoxicated 
at  the  time,  but  able  to  care  for  himself, 
and  walked  out  of  the  car  and  got  off 
without  assistance.  He  proceeded  to 
walk  along  the  right  of  way  to  i  point 
2,000  feet  distant,  where  he  was  struck  and 
killed  by  another  train.  T-Teld,  insuffi- 
cient to  show  that  the  conductor  was  neg- 
ligent in  ejecting  deceased  and  leaving 
him  without  protection  because  of  his 
helpless  condition.  Habeck  v.  Chicago, 
etc.,  R.  Co.,  133  N.  W.  618,  146  Wis.  645, 
Ann.    Cas.   1912C,   485. 
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It  has  been  held  that  the  carrier  is  liable  for  ejecting  an  intoxicated  passenger 
at  a  dangerous  place  only  in  the  event  he  was  put  off  against  his  will,  or  when  he 
was  incapable  of  having  a  will.^®  A  railroad  company  is  not  liable  for  ejecting  a 
drunken  passenger  who  entered  the  ladies'  car,  and  by  violence  and  indecent 
language  alarmed  the  passengers,  and,  when  locked  out  of  the  car,  pulled  the 
bell  rope,  stopping  the  train,  and  threatened  the  conductor  with  an  open  knife, 
where  he  was  ejected  two  hundred  yards  from  a  farm  house,  on  a  warm  night, 
which  was  not  very  dark.***  And  it  is  also  held  that  the  company  is  not  liable 
where  a  drunken  passenger  having  been  carried  beyond  his  destination,  and  not 
knowing  enough  to  pay  further  fare  or  get  off,  was  removed  by  the  train  hands, 
and  placed  a  short  distance  from  the  track,  from  which  place  he  strayed  onto 
the  track,  and  was  killed  by  another  train,  without  special  negligence  by  the 
employees  on  that  train.®  i 

Manner  of  Ejection. — It  is  the  duty  of  a  conductor  undertaking  to  remove 
a  passenger  under  the  influence  of  liquor  because  he  did  not  pay  his  fare,  to 
act  in  a  prudent  manner,  using  no  more  force  than  is  necessary,  and  if  he  fails 
to  do  so  and  passenger  is  thereby  injured,  the  carrier  will  be  liable  for  the  in- 
jury.® ^  Where  it  is  necessary  to  eject  a  passenger  from  a  street  car  because 
he  is  drunk  and  uses  profane  and  insulting  language  or  violates  the  rules  of  the 
company,  he  should  not  be  ejected  while  the  car  is  in  motion,  unless  it  is  ab- 
solutely necessary  to  save  the  life  of  the  conductor  or  of  a  passenger,  or  to 
prevent  great  bodily  harm.®^ 

Proximate  Cause  of  Injury. — A  carrier  is  not  liable  for  injuries  sustained 
by  a  drunken  passenger  subsequent  to  ejection  unless  they  were  the  natural 
and   proximate   result   of   the   ejection.®*      To   render   the    carrier   liable   there 


59.  Bohannon  v.  Southern  R.  Co.,  112  Ky. 
106,  65  S.  W.  169,  23  Ky.  L.  Rep.  1390. 

If  the  passenger  entered  the  train 
knowing  it  did  not  stop  at  the  station 
nearest  to  his  home,  but  did  stop  at  a  coal 
chute  which  was  nearer  to  his  home  than 
the  station,  the  coal  chute  must  be  re- 
garded as  his  destination;  and  therefore 
the  court  properly  instructed  the  jury  to 
find  for  defendant  if  they  believed  that 
plaintiff's  intestate  knew  the  train  did  not 
stop  at  the  station,  but  did  stop  at  the 
coal  chute,  and  that  he  left  the  train  at 
the  chute  of  his  own  free  will,  whether 
assisted  or  unassisted,  as  in  that  event  he 
assumed  the  dangers  of  the  locality. 
Bohannon  v.  Southern  R.  Co.,  112  Ky.  106, 
65   S.  W.  169,  23  Ky.  L.   Rep.  1390. 

60.  Louisville,  etc.,  R.  Co.  v.  Logan,  8S 
Ky.  232,  10  Ky.  L.  Rep.  798,  10  S.  W.  655, 
21  Am.  St.  Rep.  332,  3  L.  R.  A.  80,  dis- 
tinguishing Louisville,  etc.,  R.  Co.  v.  Sul- 
livan, 81  Ky.  624,  5  Ky.  L.  Rep.  722,  50 
Am.  Rep.  186.  *• 

The  fact  that  deceased  was  improperly 
allowed  to  board  the  train  as  a  passen- 
ger, because  of  his  drunken  condition,  did 
not  deprive  the  conductor  of  the  right  to 
eject  him,  or  render  the  company  liable 
for  his  death.  Louisville,  etc.,  R.  Co.  v. 
Logan,  88  Ky.  232,  10  Ky.  L.  Rep.  798,  10 
S.  W.  655,  21  Am.  St.  Rep.  332,  3  L.  R. 
A.   80. 

61.  McClelland  v.  Louisville,  etc.,  R. 
Co.,   94   Ind.   276. 

62.  Use  of  force. — Central  R.  Co.  i'. 
Mackey,   103   111.   App.   15. 

In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  husband,  where 


it  appeared  that  the  latter  was  under  the 
influence  of  liquor  and  refused  to  pay  his 
fare  or  produce  his  ticket,  that  the  con- 
ductor forcibly  removed  the  hands  of  the 
deceased  from  the  car  railing,  so  that  he 
fell  on  the  track  of  the  road,  and  that  he 
died  from  the  injuries  then  received,  it 
was  not  error  in  the  court  below  to  re- 
fuse to  instruct  the  jury  ''that,  under  all 
the  circumstances  of  the  case,  their  ver- 
dict should  be  for  defendant."  Pennsyl- 
vania R.  Co.  V.  Vandiver,  42  Pa.  365,  82 
Am.  Dec.  520. 

63.  Ejection  while  car  in  motion. — 
Stringfield  v.  Louisville  R.  Co.,  105  S.  W. 
1190,   32   Ky.   L.   Rep.  578. 

64.  Proximate  cause  of  injury. — 'Haley 
V.  Chicago,  etc.,  R.  Co.,  21  Iowa  15;  Mc- 
Coy V.  Millville  Tract.  Co.,  83  N.  J.  L. 
508,  85  Atl.  358;  St.  Louis,  etc.,  R!  Co.  v. 
Williams   (Tex.   Civ.  App.),  37   S.  W.  992. 

Illustrations. — Where  a  passenger,  after 
being  put  off  a  train  near  a  station,  walks 
down  the  track  three  or  four  miles,  and 
is  struck  by  another  train,  without  fault 
of  the  crew  in  charge  of  the  latter  train, 
the  railroad  company  is  not  liable,  though 
the  passenger  was  drunk  when  put  off, 
even  if  those  who  put  him  off  were  in  any- 
wise negligent;  such  negligence  not  be- 
ing the  proximate  cause  of  the  injury. 
Seaboard,  etc..  Railway  v.  Smith,  59  S.  E. 
199,  3  Ga.  App.  1. 

Where  a  drunken  passenger  was  ejected 
from  a  train  shortly  after  noon,  and  started 
towards  home,  but  drank  more  liquor,  and 
became  so  drunk  that  he  lay  out  all  night 
near  the  railroad,  and  early  the  next 
morning  went  upon   the  track,  where  he 
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must  be  negligence  as  to  the  time  and  place  of  expulsion.^ ^  Whether  the  ejec- 
tion is  the  proximate  cause  of  the  injuries  is  generally  a  question  for  the  jury.** 

Contributory  Negligence  of  Passenger. — If  a  passenger  was  not  so  in- 
toxicated that  he  was  unable  to  understand  the  dangers  to  which  he  was  ex- 
posed at  the  place  he  was  ejected,  he  could  not  recover  for  injuries  occurring 
after  he  was  put  off,  caused  by  his  failure  to  exercise  due  care  for  his  safety."''' 

Defense. — In  an  action  against  a  railroad  company  for  the  death  of  plain- 
tiff's husband  caused  by  being  ejected  from  a  train  while  in  a  helpless  condition, 
so  that  he  was  run  over  by  a  following  train,  the  action  being  based  on  the  neg- 
ligence of  the  servants  of  the  first  train,  the  fact  that  the  evidence  showed  that 
the  servants  in  charge  of  the  second  train  used  all  ordinary  care  and  diligence 
in  trying  to  avoid  the  accident  did  not  prevent  a  recovery."* 

§  3022.  Repayment  of  Fare  or  Return  of  Ticket. — Repayment  of 
Fare. — Where  a  conductor  ejects  a  passenger  at  an  intermediate  station   for 


was  injured  by  a  passing  train,  the  in- 
jury was  not  the  proximate  result  of  the 
ejection  nor  of  his  condition  when 
ejected.  Tuttle  v.  Cincinnati,  etc.,  R.  Co., 
80  S.  'W.  803,  36  Ky.  L.  Rep.  153. 

Plaintifif's  intestate,  on  defendant's  train, 
was  helpless  from  intoxication,  and  he 
had  no  ticket,  and  tendered  no  fare.  De- 
fendant put  him  off  at  a  depot  where 
three  passengers  got  off,  and  where  there 
were  two  hotel  porters.  Afterwards  he 
wandered  on  the  track,  and  was  run  over 
by  an  engine,  and  killed.  Held,  that  de- 
fendant was  not  liable.  Brown  v.  Louis- 
ville, etc.,  R.  Co.,  44  S.  W.  648,  19  Ky.  L. 
Rep.  187.S,  103  Ky.  311. 

The  expulsion  of  a  drunken  passenger 
from  an  electric  car,  shortly  after  sunset, 
upon  a  public  highway,  and  near  dwell- 
ings, is  not  the  proximate  cause  of  his 
death,  caused  by  his  wandering  upon  de- 
fendant's tracks,  and  being  struck  by  an- 
other car.  Edgerly  v.  Union  St.  R.  Co., 
36  Atl.  558,  67  N.  H.  313. 

Negligence  of  a  railroad  company  v.'hose 
conductor  puts  a  passenger,  slightly  in- 
toxicated, off  the  train  a  short  distance 
beyond  his  station,  is  not  the  proximate 
cause  of  the  passenger's  injury,  he  having 
gone  back  to  the  station  in  safety,  and 
passed  by  it  onto  the  bridge  of  another 
railroad,  where  he  was  killed  six  hours 
later,  when,  if  he  was  still  intoxicated,  it 
must  have  been  the  result  of  further 
drinking.  Hamilton  v.  Pittsburg,  etc.,  R. 
Co.,  38  Atl.  1085,   183  Pa.  638. 

'Where  plaintiff's  decedent,  while  in  an 
intoxicated  and  irresponsible  condition, 
had  been  ejected  from  a  train  at  the 
second  station  beyond  his  destination, 
and  was  found  the  next  day  in  an  uncon- 
scious condition,  and  died  on  the  same  day, 
the  failure  to  put  him  off  at  his  point  of 
destination,  or  at  the  next  station  reached 
by  the  train,  was  not  the  proximate  cause 
of  his  death.  Bragg  v.  Norfolk,  etc.,  R. 
Co.,  67  S.  K.  593,  110  Va.  867. 

65.  McCoy  V.  Millville  Tract.  Co.,  83 
N.  J.   L.   508,   S5  Atl.   358. 

66.  Question  for  jury. — In  an  action  for 
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injuries  against  a  railroad  company,  it  ap- 
peared that  plaintiff  was  ejected  by  de- 
fendant's conductor  from  the  train,  and 
left  in  the  nighttime,  in  a  state  of  intoxi- 
cation, near  the  railroad  track,  and  that 
several  hours  after,  and  at  a  distance  of 
half  a  mile  from  the  station  where  he  was 
ejected,  he  was  injured  by  another  train. 
Held,  that  the  question  whether  the  ejec- 
tion of  plaintiff,  under  the  circumstances, 
was  the  proximate  cause  of  the  injuries, 
was  a  question  for  the  jury,  and  that  their 
attention  should  be  called  to  the  distance 
between  the  place  where  plaintiff  was  left 
and  where  he  was  injured,  the  time  which 
had  elapsed  between  his  ejection  from  the 
cars  and  his  injuries,  and  whether  or  not 
his  faculties  had  so  far  recovered,  with 
the  power  of  locomotion  as  to  enable 
him  to  understand  the  danger  of  being  on 
the  track  while  the  trains  were  passing. 
Haley  v.  Chicago,  etc.,  R.  Co.,  21  Iowa  15. 
Fifteen  minutes  after  an  intoxicated 
passenger  was  wrongfully  expelled  from 
a  train  in  a  cut  about  twenty  feet  deep, 
he  fell  on  the  track,  1,700  feet  from  the 
place  of  expulsion,  and  was  run  over  by 
another  train,  and  killed.  Held  a  ques- 
tion for  the  jury  whether  the  expulsion 
was  the  cause  of  death.  Guy  v.  New 
York,  etc.,  R.  Co.  (N.  Y.),  30  Hun  399. 

67.  Contributory  negligence  of  passen- 
ger.—St.  Louis,  etc.,  R.  Co.  v.  Dallas,  93 
Ark.  309,   134  S.  'W.  347. 

A  carrier  can  not  be  held  liable  for  the 
death  of  a  passenger  who  was  ejected 
from  its  train  where  it  appears  that  the 
passenger,  though  intoxicated,  was  able 
to  care  for  himself,  that  the  place  at  which 
he  was  ejected  was  a  proper  one,  having 
regard  to  his  immediate  safety  and  the 
means  at  hand,  and  where  the  undisputed 
physical  facts  manifestly  indicate  that  his 
death  was  caused  by  his  own  gross  neg- 
ligence in  attempting  to  board  another 
moving  train  of  the  carrier  after  his  ejec- 
tion. Georgia,  etc.,  R.  Co.  v.  George,  93 
Ga.  760,   19  S.   E.   813. 

68.  Defense. — Macon,  etc.,  R.  Co.  v. 
Moore,  135  Ga.  810,  54  S.  E.  700. 
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refusal  to  pay  the  full  fare  to  his  destination,  he  may  retain  out  of  the  sum 
actually  paid  an  amount  equal  to  the  fare  to  the  station  where  the  passenger 
is  ejected.^®  But  an  ejection  is  wrongful  where  the  conductor  puts  the  passen- 
ger off  before  he  returns  to  him  the  difference  between  the  sum  paid  and  the 
fare  he  is  entitled  to  retain,  even  though  he  returns  it  immediately  after  the 
ejectionjo  A  passenger  who  is  removed  from  a  railway  train  on  account  of 
his  refusal  to  comply  with  a  reasonable  regulation  of  the  company  forfeits 
his  rights  under  his  ticket,  and  can  not  recover  the  value  thereof  J  ^ 

Return  of  Ticket. — A  passenger  presenting  a  void  ticket,  and  refusing  to 
pay  his  fare,  is  properly  ejected,  although  the  conductor  wrongfully  retains  the 
ticket  J  2  The  fact  that  plaintiff's  ticket  was  not  returned  to  him  can  not  aid 
him  in  his  action  for  damages  for  ejection  for  refusing  to  pay  an  extra  charge 
for  riding  in  a  certain  car.  His  claim  must  be  for  a  return  of  the  ticket  money 
and  not  for  damages  for  being  put  off.'''^ 

§§  3023-3024.  Readmission  after  Ejectijon— §  3023.  Right  to  Re- 
admission. — Where  Passenger  Rightfully  Ejected. — While  at  common  law 


69.  Repayment  of  fare — Wardwell  v. 
Chicago,  etc.,  R.  Co.,  46  Minn.  514,  49  N. 
W.  206,  24  Am.  St.  Rep.  246,  13  L.  R.  A. 
596,  overruling  Du  Laurans  v.  First  Di- 
vision, 15  Minn.  49,  Gil.  29,  2  Am.  Rep. 
103. 

70.  Wardwell  v.  Chicago,  etc.,  R.  Co., 
46  Minn.  514,  49  X.  W.  206,  24  Am.  St. 
Rep.  246,  13  L.  R.  A.  596. 

Illustrations. — The  plaintiff  entered  the 
defendant's  cars  without  procuring  a 
ticket,  and  handed  to  the  conductor  the 
ticket  fare.  The  conductor  thereupon  de- 
manded of  the  plaintiff  the  additional 
amount  required  by  the  rules  of  the  com- 
pany to  be  paid  by  persons  paying  on 
the  train,  and,  on  the  plaintiff's  refusal  to 
pay,  ejected  him  from  the  cars,  and  then 
returned  him  his  money.  Pleld,  that  the 
conductor  had  no  right  to  eject  him  with- 
out first  returning  the  money  which  he 
had  paid.  Bland  v.  Southern  Pac.  R.  Co., 
55  Cal.  570,  36  Am.  Rep.  50. 

Where  one  purchased  a  ticket  indorsed 
"Good  for  this  day  only,"  upon  the  ticket 
agent's  representations  that  the  conductor 
would  give  him  a  stop-over  check  thereon, 
held,  that  the  conductor,  when  informed 
by  him  of  such  promise  and  of  the  desire 
to  stop  over,  was  not  authorized  to  ex- 
pel him  from  the  train  without  first  of- 
fering to  return  the  excess  of  fare  paid, 
or  to  deduct  it  from  the  fare  demanded, 
although  the  rules  of  the  company  pro- 
hibited passengers  from  stopping  over 
upon  such  tickets.  Burnham  v.  Grand 
Trunk  R.  Co.,  63  Me.  298,  18  Am.  Rep. 
220. 

Passenger  standing  on  platform. — A 
city  ordinance  which  forbids  passengers 
to  ride  on  the  front  platforms  of  street 
cars  does  not  authorize  a  street  railroad 
company  to  accept  a  fare  from  a  passen- 
ger while  riding  on  the  front  platform 
when  there  is  no  room  for  him  elsewhere, 
and  then  eject  him  from  the  car  without 
returning  the  fare.  Hanna  v.  Nassau 
Elect.  R.  Co.,  45  N.  Y.  S.  437,  18  App. 
Div.  137. 


Failure  to  pay  fare  of  child, — The  for- 
cible ejection  and  removal  of  a  child  of 
tender  years  from  a  railroad  train  on 
which  it  has  taken  passage  with  its  parent, 
for  the  failure  of  the  parent  to  pay  the 
child's  fare,  is,  whether  rightful  or  wrong- 
ful, in  effect  the  ejection  and  removal  of 
the  parent.  If,  in  such  case,  the  parent 
has  paid  his  own  fare  before  the  removal 
of  the  child,  such  fare,  or  the  unearned 
value  thereof,  must  be  returned,  or  of- 
fered to  be  returned,  as  a  condition  pre- 
cedent to  the  right  of  removal.  Braun  v. 
Northern  Pac.  R.  Co.,  82  N.  W.  675,  984, 
79  Minn.  404,  49  L.  R.  A.  319,  79  Am.  St. 
Rep.   497. 

When  a  person  has  paid  fare,  or  pur- 
chased a  ticket  which  is  taken  up  by  the 
conductor,  the  conductor  must,  before 
ejecting  her  and  a  child  with  her,  on  ac- 
count of  her  refusal  to  pay  the  child's 
fare,  return  or  offer  to  return  to  her  the 
unused  value  of  such  ticket  or  fare  over 
and  above  the  fares  of  both  for  the  dis- 
tance already  traveled.  If  the  ticket  is 
such  that  a  stop-over  may  be  had  thereon, 
the  conductor  may  tender  a  stop-over 
check  instead  of  money,  but  to  retain  the 
ticket  and  expel  the  parties  from  the  train 
renders  the  company  liable  in  damages. 
Lake  Shore,  etc.,  R.  Co.  v.  Orndorff,  4.5 
N.  E.  447,  55  O.  St.  589,  38  L.  R.  A.  140, 
60  Am.  St.  Rep.  716. 

71.  Gregory  v.  Chicago,  etc.,  R.  Co.,  100 
Iowa   345,    69    N.   W.    532. 

72.  Failure  to  return  ticket. — Elliott  ;'. 
Southern  Pac.  Co.,  145  Cal.  441,  79  Pac. 
420,  68  L.  R.  A.  393,  distinguishing  Eland 
V.  Southern  Pac.  R.  Co.,  55  Cal.  570,  36 
Am.  Rep.  50.  See  Rahilly  v.  St.  Paul,  etc., 
R.  Co.,  66  Minn.  153,  68  N.  W.  853, 
wherein  the  court  said:  "Having  no  right 
to  ride  on  the  ticket,  it  was  his  duty  to 
pay  his  fare  or  leave  the  train,  and  then 
pursue  his  remedy  against  defendant  for 
wrongfully  withholding  the  ticket  from 
him." 

73.  Wright  v.  Central  R.  Co.,  78  Cal. 
360,    20   Pac.    740. 
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a  carrier  must  accept  passengers  who  present  themselves  in  a  proper  manner, 
and  are  ready  and  wilHng  to  comply  with  the  reasonable  rules  of  the  company, 
the  carrier  may  enforce  a  reasonable  rule  preventing  a  passenger  who  has 
willfully  refused  to  pay  his  fare  and  provoked  expulsion  from  re-entering  the 
train  from  which  he  was  expelledJ*  So  it  is  held  that  after  a  person  has  been 
rightfully  expelled  from  a  car  for  refusal  to  pay  his  fare  when  demanded,  he 
can  not  re-enter  the  same  train  and  become  a  passenger  thereon, ''^  at  least  at 
a  place  other  than  a  station  for  receiving  passengers^''  And  a  railroad  which 
puts  off  a.  passenger  from  a  car  for  refusing  to  comply  with  the  rules  of  Jhe 
company  is  not  obliged  to  take  him  back  again  upon  his  complying  with  the 
rule  violated,  unless  he  is  at  a  regular  station,  and  then  and  there  obtains  a  ■ 
ticket  or  tenders  his  fareJ''  But  it  is  held  that  where  a  passenger  bought  a 
ticket  from  the  railroad  company's  agent,  with  the  agreement  that  he  should 
have  the  right  to  go  by  way  of  a  certain  place,  but  the  ticket  did  not  so  provide, 
and  at  a  junction,  where,  as  his  ticket  read,  he  should  have  changed  cars,  he 
was  quietly  ejected  from  the  train,  the  railroad  company  could  not  refuse  to 
carry  him  on  such  train  after  an  offer  to  pay  his  fareJ*  And  it  has  been  held 
that  where  a  passenger  was  told  by  the  conductor  that  his  ticket  was  not  good 
and  that  he  would  have  to  pay  his  fare  or  get  off,  and  he  got  off  the  train  at 
its  regular  stopping  place  without  making  an  effort  to  get  the  money  or  pay 
his  fare,  but  before  the  train  started  told  the  conductor  he  could  get  the  money 
if  he  would  allow  him  to  get  back  on  the  train,  but  the  conductor  refused  to 
allow  him  to  re-enter  the  train,  he  was  entitled  to  damages  for  the  ejectionJ^ 
Where  a  servant  of  a  news  company  who  was,  by  agreement  with  the  railroad 
company,  transported  by  it  without  payment  of  fare,  subject  to  the  regulations 
of  the  railroad  company  in  the  same  manner  as  any  of  its  own  servants,  was 
ejected  from  the  train,  for  violation  of  the  rules  but  subsequently  returned, 
offering  to  pay  his  fare  to  a  point  to  which  he  desired  to  go,  but  was  again 
ejected,  such  ejection  v/as  wrongful.*"' 

Where  a  passenger  is  wrongfully  ejected  he  is  entitled  to  reboard  the 

74.  Readmission  after  ejection.— Phil-  ing.  Held,  that  his  exclusion  was  justi- 
lips  V.  Atlantic,  etc.,  R.  Co.,  90  S.  C.  187,  fiahle.  State  v.  Campbell,  33  N.  J.  L.  309. 
73  S.  E.  75,  38  L.  R.  A.,  N.  S.,  1151,  Ann.  Where  a  person  ejected  from  a  train  at 
Cas.   1913C,   1244.  a   station   for   a   refusal   to   pay   fare   with 

75.  Connecticut. — See  Croker  v.  New  ^  warning  that  he  would  not  be  allowed 
London,  etc.,  R.  Co.,  34  Conn.  349.  to  re-enter  sought  to  re-enter  and  ofifered 

District    of    Columbia.— Shortsletves     v.  to  pay  full  fare,   but  was   refused  by  the 

Capital  Tract.    Co.,   38   App.   D.   C.   305,   8  conductor   and   forcibly   ejected   when    he 

L.   R.  A.    N.   S.    287.  attempted   to    so    re-enter,    there    was    no 

Georgia.— Geo'rgiz, '  etc.,    R.    Co.    v.    As-  such    re-establishment    of   the    relation    of 

more,  88  Ga.  539,  15  S.  E.  13,  16  L.  R.  A.  passenger   as   would   entitle   hira   to   dam- 

53,  limiting  South  Carolina  R.  Co.  v.  Nix,  ages  for  the  second  ejection.     Phillips  v. 

68   Ga.  572  Atlantic,   etc.,   R.   Co.,   90   S.   C.   187,   73   S. 

North    Carolina.— Ficktns   v.    Richmond,  E.  75,  3^8  L.  R.  A.,  N.  S.,  1151,  Ann.  Cas. 

etc.,  R.   Co.,  104  N.  C.  313,  10  S.   E.  556.  1913C,    1344. 

Oklahoma. — Moore  v.  Atchison,   etc.,   R.  76.     O'Brien    v.    Boston,    etc.,     R.      Co. 

Co.,  36  Okla.  682,  110  Pac.  1059.  (Mass.),    15    Gray    20,    77    Am.    Dec.    347; 

South     Carolina. — Phillips     v.     Atlantic,  Swan    v.    Manchester,    etc.,    R.     Co.,      133 

etc.,  R.  Co.,  90  S.   C.  187,  73   S.   E.  75,  38  Mass.    116,   42   Am.    Rep.   432;    Pordyce   v. 

L.    R.    A.,    N.    S.,    1151,    Ann.    Cas.    1913C,  Beecher,    2   Tex.    Civ.   App.   29,   21    S.   W. 

1344,    construing    Civ.    Code   1902,   §    2134.  179. 

Texas.— Fordyce     v.     Beecher,     2     Tex.  77.    ^s^Uoxx  v.  Long  Island  R.   Co.    (N. 

Civ.   App.    29,  21   S.    W.    179.      See   ante,  y  )    7  xiun  140 
"After  Ejection  Commenced/'  §  3011.  '  '      Lo^jg^iUe,    etc.,   R.   Co.   v.   Breckin- 

Illustrations.-The  plaintiff  was  ejected  ^^^        gg  ^        '  ^^   ^      ^    -^  3^ 

from  a  car  for  refusing  to  pay  his  passage  q    "^    „q, 

except  by  an  excursion  ticket  issued  on  a  ^'        '       7  t.    ^  -r, 

previous  day,  and  marked,  "Good  for  this  'i'9-    G"".  etc-,  R    Co.  v.  Bunn,  95  S.  W. 

day    only.''      He    then     showed      a      good  640.  41  Tex.  Civ.  App.  503. 
ticket,    and    attempted    to    enter    the    car,  80.     Choctaw,    etc.,    R.    Co.   v.    Hill,    110 

which  he  was  forcibly  prevented  from  do-  Tenn.   396,   75   S.   W.  963. 
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car  and  remain  therein  without  the  use  of  excessive  force.^^ 

§  3024.  Effect  of  Readmission. — A  passenger  can  not  recover  for  ex- 
pulsion at  an  improper  place  where  he  had  been  once  rightfully  expelled  at  a 
proper  place,  and  immediately  thereafter  again  boarded  the  train.*^  Where  a 
person  who  gets  on  an  express  car  without  having  purchased  a  ticket,  and  re- 
mains thereon,  in  violation  of  the  company's  rules,  is  ejected  from  the  train, 
and  he  afterwards  re-enters  it,  and  is  carried  to  his  destination,  he  receives  the 
full  benefit  of  the  contract  of  carriage,  if.it  was  a  valid  one,  and  can  not  recover 
for  the  ejection.^®  And  it  is  held  that  one  who  was  wrongfully  ejected  from  a 
train,  but  was  invited  by  the  conductor  to  re-enter  the  train,  which  he  refused 
to  do  until  the  train  was  backed  to  where  he  was  standing,  could  not  recover 
his  damage  resulting  from  delay  in  his  journey.** 

§§  3025-3027.  Companies  and  Persons  ^Liable— §  3025.  In  General. 
— Consolidated  Company. — Where  a  carrier,  by  consolidation  with  another, 
became  liable  on  the  latter's  contracts  of  carriage,  it  is  liable  for  ejecting  from 
its  trains  one  presenting  a  ticket  issued  by  the  retiring  company.^^ 

Ejection  from  Chartered  Train. — A  railroad  company  can  not,  in  charter- 
ing one  of  its  trains,  to  a  third  person  for  an  excursion,  enter  into  such  a  con- 
tract with  such  person  as  will  exempt  it  from  liability  for  negligence  and  willful 
misconduct  on  the  ejection  of  a  passenger  from  such  train,  such  third  party 
being  in  law  an  agent  of  the  railroad. ^^ 

Ejection  by  Officer  of  Union  Station.^ — A  railroad  company  using  a  union 
station  managed  through  the  medium  of  a  distinct  corporation,  the  control  and 
ownership  of  which  were  in  several  railroad  companies,  including  such  company, 
is  liable  for  the  wrongful  ejection  of  its  passengers  therefrom  by  the  station 
officer  while  acting  within  the  scope  of  his  duty  and  employment.*^ 

Leaving  Train  by  Order  of  Quarantine  Officer. — A  passenger  on  a  rail- 
way train  who  had  paid  his  fare  to  a  given  city  which  was  under  quarantine 
regulations,  and  who,  when  near  the  end  of  his  journey,  left  the  train  at  a  sta- 
tion on  the  railway  line,  in  obedience  to  the  order  of  a  quarantine  officer,  has 
no  cause  of  action  against  the  railway  company  for  a  wrongful  expulsion  from 
its  train,  although  the  conductor  pointed  him  out  to  the  health  officer,  and,  after 
knowledge  of  such  officer's  order  to  the  passenger,  did  not  interfere  to  prevent 
its  execution.**     And  it  is  held  that  whether  the  passenger  was  ejected  by  the 

81.  Where  pass.enger  wrongfully  ejected.  86.    Ejection    from    chartered     train. — 

— -Indianapolis    Tract.,    etc.,    Co.   z'.    Lock-  Kirkland  v.   Charleston,   etc..   Railway,   60 

man,  49   Ind.  App.  143,   96  N.   E.  970.  S.  E.  668,  79   S.  C.  273,  15  L.  R.  A.,  N.  S., 

In  an  action  by  a  passenger  to  recover  425. 
for  his  wrongful  ejection  from  defendant's  Under  the  Arkansas    statute  (Sand.  &  H. 

train,  it  was  not  error  to  instruct  that,  if  Dig.,    §    6206),    authorizing   railroad    com- 

plaintiff   was   wrongfully    removed     from  panics    to    do    all    things    which    may   be 

the   car,   he   had   a   right   to   re-eptcr,   and  necessary  to  protect  passengers   on  their 

if,   in   his   endeavor  to   do   so,   he 'was   in-  cars    from   fraud,   imposition,     or     annoy- 

jured  by  the   resistance  of  the   conductor  ance,  a  railroad  company  is  liable  in  dam- 

and    brakemen,    he    could    recover,    unless  ages   for  the   exclusion    of     a     passenger 

there   was   a   want   of  reasonable   care   on  from    a    train    leased   to    a   private    picnic 

the  part  of  plaintiff,  but  if  in  attempting  association,  for  which  the  passenger  held 

to   re-enter,   plaintiff   did   not   use   reason-  a  ticket  purchased  from   said  association, 

able  care,  he  was  not  entitled  to  recover.  although   the   exclusion   was   by  members 

Crocker  v.   New   London,  etc.,   R.   Co.,  24  of    the    association,    on    the    ground    that 

Conn.  249.  plaintiff  was  an  objectionable  person,  and 

82.  Effect  of  readmission.— Chicago,  without  the  knowledge  of  the  railroad 
etc.,  R.  Co.  V.  Soger,  1  111.  App.  472.  company.      Moore    v.    St.    Louis,    etc.,    R. 

83.  Chicago,    etc.,    R.    Co.    z:    Olsen,    7  Co     55   S.  W.   161,   67   Ark    389. 

Ind.  App.   698,   34  N.   E.   531.  !,'^-    Ff/*'""^'^  "^"f  °{  ""^  cTZ 

'  ^   .     .',  „     „  ,^.  — Penneld   v.    Cleveland,    etc.,    R.    Co.,   50 

84.  Louisville,  etc.,  R.  Co.  v.  Hme,  121       n.  y.  S.  79,  26  App.  Div.  413. 

Ala.  234,  25  So.  857.  gg     Leaving  train  by  order  of  quaran- 

85.  Consolidated  company. — Tompkins  tine  officer. — Baldwin  v.  Seaboard  Air 
V.  Augusta,  etc.,  R.  Co.,  102  Ga.  436,  30  Line  Railway,  128  Ga.  587,  5?  S.  E.  35, 
S.   E.  992.  13   L.   R.   A..   X.   S.,   360. 
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conductor,  or  left  the  train  at  the  request  of  the  officer,  is  immaterial  in  an  action 
against  the  railroad  company  for  damages,  as  they  would  be  nominal  in  any 
event.®®  But  it  is  held  that  the  company  is  hable  where  the  passenger  has  a 
health  certificate  giving  him  the  right  to  enter  a  quarantined  place,  which  was 
shown  to  the  conductor  who  does  not  object  when  the  passenger  is  ordered  off 
by  the  officer,  and  the  passenger  makes  no  protest  because  of  his  weak  condi- 
tion.90 

Ejection  by  Police  Officer. — See  ante,  "Liability  for  Acts  of  Employees," 
§§  2970-2972. 

Insane  Passenger  in  Custody  of  Sheriff. — Where,  after  an  insane  pas- 
senger has  been  ejected  from  a  train,  and  left  in  the  carrier's  waiting  room 
in  charge  of  the  station  agent,  a  sheriff  refused  to  take  charge  of  her  in  his 
official  capacity,  but  administered  to  her  wants  as  an  individual,  his  acts  did 
not  effect  the  carrier's  liability  for  injuries  actually  sustained  by  reason  of  the 
carrier's  negligence.®^ 

§  3026.  Connecting  and  Co-Operating  Carriers. — It  is  generally 
held  that  the  rights  of  a  purchaser  of  a  coupon  ticket  calling  for  passage  over 
several  distinct  railway  lines,  and  the  responsibility  and  duty  of  the  several  rail- 
way companies  to  him,  are  the  same  as  though  a  ticket  had  been  purchased  by 
him  from  each  of  such  companies,  as  the  initial  carrier  acts  as  the  agent  of  the 
connecting  lines. ^^  So  a  railroad  company  whose  agent  by  mistake  issues  a 
ticket  reading  to  a  destination  other  than  that  intended  is  not  liable  for  the 
wrongful  ejection  of  the  passenger  by  the  conductor  of  a  train  on  a  connecting 
line.®^  Where  a  conductor  of  a  railroad  company  which  operates  and  carries 
passengers  over  a  line  belonging  to  another  company,  wrongfully  ejects  from  a 
train,  while  passing  over  such  line,  a  passenger  who  is  traveling  on  a  through 
ticket  issued  by  third  company  as  agent  for  such  companies,  the  first-named 
company  is  liable.®*  An  initial  carrier  is  not  liable  for  ejection  of  a  passenger 
by  a  connecting  carrier,  where  it  had  no  knowledge  of  a  rule  of  the  connecting 
carrier  to  the  effect  that  the  ticket  sold  was  not  good  on  the  train  from  which 
the  passenger  was  ejected. ®5  Where  a  traveler,  whose  destination  can  be  reached 
only  by  traveling  over  a  connecting  line,  pays  to  the  conductor  of  the  initial 
road  the  fare  demanded,  which  he  supposes  is  the  fare  to  his  destination,  and 
the  conductor,  who  has  no  authority  to  receive  fare  except  over  his  own  line 
of  road,  fails  to  inform  him  that  the  fare  paid  entitles  him  to  ride  to  the  end  of 
his  line  only,  the  company  is  not  liable  for  his  ejection  from  the  train  of  the 
connecting  road,  for  a  refusal  to  pay  the  additional  fare  demanded  for  carriage 
over  such  connecting  road.®^ 

Exemption  from  Liability. — Where  one  by  a  written  contract  with  a  rail- 
way company,  in  consideration  of  transportation  between  certain  points,  agrees 

89.  St.  Louis,  etc.,  R.  Co.  v.  Linam,  68  buying  a  ticket  to  L,  both  points  being 
Ark.   621,   60  S.  AV.   951.  on    latter    company's    road,    but    I.    being 

90.  Passenger  having  health  certificate.  more  distant,  so  that  the  passenger  was 
— St.  Louis,  etc.,  R.  Co.  v.  Roane,  93  Miss.  put  off  at  Y.;  the  latter  company  having 
7,   46    So.   711.  recognized    tickets    sold   to   points    on   its 

91.  Insane  passenger  in  custody  of  line  by  the  former  company,  and  received 
sheriff. — St.  Louis,  etc.,  R.  Co.  v.  Wood-  from  it  its  proportional  part  of  the  price 
ruff,  115_  S._  W.  953,  89  Ark.  9.  of  such  tickets,   and  having  received   said 

92.  Liability  of  connecting   companies.  passenger's  ticket  for  transportation  to  Y. 
— Kansas,  etc.,  R.  Co.  v.  Foster,  134  Ala.  Kansas,  etc.,  R.  Co.  v.  Foster,  33  So.  773, 
344,  33  So.  773,  93  Am.  St.  Rep.  35;  Penn-  134  Ala.   244,   93  Am.   St.   Rep.   35. 
sylvania  R.  Co.  v.  Connell,  113  111.  395,  54  93.    Alabama,  etc.,  R.  Co.  v.  Holmes,  75 
Am.  Rep.  238.    See  Young  v.  Pennsylvania  Miss.  371,  33  So.  187. 

R.  Co.,  115  Pa.  113,  7  Atl.  741.     See  post,  94.    Young  v.   Pennsylvania   R.   Co.,   115 

"Connecting   Carriers,"   Part  V.  Pa.   113,   7   Atl.   741. 

The  ticket  agent  of  one   carrier  is  the  95.  Chicago,  etc.,  R.  Co.  v.  Carroll  (Tex. 

agent    of   a   connecting   carrier,    so   as   to  Civ.  App.),  151  S.  W.  1116. 

make  the  latter  liable  for  his  act  in  giv-  96.    Haggerty  v.   Flint,   etc.,   R.   Co.,   59 

ing  a  passenger  a  ticket  to  Y.  only,  when  Mich.  366,  36  N.  W.  639,  60  Am.  Rep.  301. 
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not  to  hold  the  company  for  any  damages  or  injury  suffered  during  the  journey, 
the  company  is  not  liable  for  mental  suffering  caused  by  his  ejection  from  a 
train  on  a  road  other  than  its  own.^''^  But  where  a  railroad  company  makes  a 
contract  to  transport  live  stock  over  its  own  and  a  connecting  line,  by  the  terms 
of  which  its  liability  for  damage  to  the  stock  is  limited  to  its  own  line,  and  at 
the  same  time,  as  incident  to  such  contract,  issues  to  the  shipper  a  drover's  pass 
to  and  from  the  point  of  destination  of  such  stock,  the  liability  of  the  contract- 
ing company  for  a  wrongful  ejection  of  the  shipper. is  not  limited  to  its  own 
line,  in  the  absence  of  an  express  limitation  to  that  effect.^* 

In  Texas  it  has  been  held  that  where  a  round-trip  ticket  for  transportation 
over  connecting  lines  provides  that  it  rrrtjst  be  signed  or  stamped  for  the  return 
trip  by  the  agent  of  the  terminal  carrier  at  the  passenger's  destination,  the  initial 
carrier  is  liable  for  the  ejection  of  the  purchaser  from  one  of  its  trains  if  the 
ticket  becomes  invalid  through  the  fault  of  such  agent,  though  it  is  stipulated 
that  it  acted  only  as  agent  of  the  connecing  line,  was  not  liable  beyond  its  own 
line,  and  that  no  agent  of  any  line  had  authority  to  modify  the  contract  of  the 
ticket.®^    But  the  supreme  court  of  the  United  States  has  held  differently.^ 

A  carrier  contracting  to  carry  a  passenger  beyond  the  limit  of  its 
own  line  is  liable  for  the  wrongful  ejection  of  the  passenger  by  the  servants 
of  a  connecting  carrier. ^  And  a  proprietor  of  two  connecting  lines  of  steamers, 
selling  a  ticket  purporting  to  give  passage  over  both  lines,  is  liable  to  the  buyer 
for  damages  occasioned  by  the  refusal  of  either  line  to  accept  the  ticket.^ 

Traffic  Agreement. — A  street  railway  company  is  liable  for  ejecting  a  person 
who  presents  a  transfer  ticket  from  a  connecting  road,  not  acceptable  under  the 
rules  of  the  company  because  not  properly  punched,  though  the  mistake  was 
made  by  an  employee  of  a  connecting  road,  there  being  a  traffic  agreement  be- 
tween the  two  roads,  whereby  transfers  were  issued   from  one  to  the  other.* 

Common  Ticket  Agent. — Where  a  ticket  agent  is  applied  to,  as  the  agent 
of  a  certain  railroad,  for  a  ticket  over  its  road,  and  receives  the  fare  and  issues 
the  ticket,  he  acts  as  the  agent  of  such  road;  and  if  the  ticket  he  gives  the  pur- 
chaser is  over  another  line  of  road,  for  which  he  is  also  agent,  the  latter  road 
is  not  liable  to  the  purchaser  for  the  agent's  negligence  or  its  consequences.^ 
Where  two  railroad  companies  employ  the  same  ticket  agent  and  use  the  same 
track,  and  it  was  the  custom  for  each  company  to  accept  the  tickets  of  the  other 
on  its  trains,-  and  the  agent,  after  selling  a  passenger  ticket  of  one  company, 
directs  him  to  get  on  a  trian  of  the  other,  and  the  conductor  refuses  the  ticket 
and  ejects  the  passenger,  both  companies  are  liable.* 

Unauthorized  Sale  of  Ticket  over  Connecting  Line. — Money  paid  by  a 
railroad  company  as  damages  and  expenses  of  a  suit  brought  against  it  for 
ejecting  a  passenger,  who  refused  to  pay  fare  except  by  presenting  a  coupon  is- 
sued by  a  connecting  line  without  authority,  can  not  be  recovered  from  the  latter ; 
for  the  only  remedy,  as  against  it,  was  to  refuse  to  recognize  the  coupon,  and 

97.    Exemption    from  .  liability. — Inter-  R.  Co.,  61  Mo.  App.  .303.  See  Pennsylvania 

national,   etc.,  R.  Co.  v.  Campbell,  1  Tex.  R.    Co.    v.    Connell,    112    IlL  295,    54   Am. 

Civ.    App.    509,    20    S.    W.    845,    following  Rep.    238. 

Harris   v    Howe    74   Tex.    534,    12    S.   W.  3.     Thomas   v.    Mills    CN.    Y.),   4   E.   D. 

224    15   Am.  St.   Rep.   862    5   L.   R.  A.  ^77;  Smith    75. 

S  "w  I30  ^°-  "•  ""^'  ''  '"•  '''■  ''  4-  Effect  of  traffic  agreement.-Jacobs 
9^-  Gulf,  etc.,  R.  Co.  ...  Cole,  8  Tex.  I  'Third  Ave.  R^  Co.  75  N.  Y.  S.  679,  71 
Civ.  App.  635,  38  S.  W.  391,  distinguishing  -'^PP:  ^iv-  199  10  N  Y  Ann  Cas,  462  re- 
Gulf,  etc.,  R.  Co.  V.  Ions,  3  Tex.  Civ.  App  ^f"'"f;.  ^^  N.  Y.  S.  981,  34  Misc  Rep. 
619     22    S     W    1011  '  ■w^'ch  reversed  m  68  N.  Y.  S.  623,  33 

99.     Guif,    etc.,    R.    Co.    v.    St.   John,    13  ^•='^-   ^^P-   802- 

Tex.  Civ.  App.  257,  35  S.  W.  501.  5.     Common     ticket     agent.— Scott     v. 

1.  Mosher  v.  St.  Louis,  etc.,  R.  Co.,  127  Cleveland,  etc.,  R.  Co.,  144  Ind.  125,  43 
U.  S.  390,  32  L.  Ed.  249,  8  S.   Ct.  1324.  ^'■    E.    133,   32   L.    R.    A.    154. 

2.  Contract  to  carry  passenger  beyond  6.  Texas,  etc.,  R.  Co.  v.  Dye  (Tex.  Civ. 
limit  of  own  line. — Cherry  v.  Kansas,  etc.,  .A.pp.),   33    S.   W.   551. 
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the  subsequent  ejection,  particularly  if  accompanied  by  unnecessary  force,  was 
not  made  legally  necessary  by  its  act  in  selling  the  ticket,  but  was  upon  the  sole 
responsibility  of  the  company  causing  the  sameJ 

Ejection  from  Pullman  Car. — It  is  held  that  where  a  passenger  is  wrong- 
fully expelled  from  a  Pullman  car  of  a  train  by  the  officers  of  the  company 
operating  the  road,  the  Pullman  Car  Company  is  not  liable ;  and,  if  expelled  by 
the  officers  of  the  latter,  the  railroad  company  is  not  liable. ^  But  it  is  also  held 
that  the  conductor  of  a  Pullman  car,  forming  part  of  a  railroad  company's  train, 
is,  in  his  dealings  with  its  passengers,  to  be  regarded  as  its  servant,  making  it 
responsible  for  his  acts  as  if  he  were  directly  employed  by  it.^ 

A  transit  company  hauling  the  cars  of  railroad  companies  a  bridge 
may  be  charged  with  the  tort  of  a  conductor  employed  by  the  bridge  company 
to  collect  fares  for  transportation  over  the  bridge  in  unlawfully  ejecting  from 
a  car  of  the  railroad  company  a  passenger  during  the  transit,  for  nonpayment 
of  his  fare  to  the  conductor,  although  no  arrangement  is  shown  under  which 
the  two  companies  operate. i*' 

Liability  of  Lessor  for  Ejection  by  Lessee  of  Road. — A  railroad  com- 
pany can  not  lease  its  road  to  another  so  as  to  relieve  itself  from  liability  for 
damages  for  ejection  from  a  train  run  by  the  lessee  road.^^ 

§  3027.  Carrier's  Employees. — The  agents  of  a  railroad,  who,  under  or- 
ders, are  attempting  to  eject  a  man  from  a  train,  will  be  liable  to  him  if  they 
use  excessive  violence. ^^ 

7.  Unauthorized  sale  of  ticket  over  con-  10.  Transit  company. — Union  R.,  etc., 
necting  line. — Pennsylvania  R.  Co.  v.  Wa-  Co.  v.  Kallaher,  13  111.  App.  400,  af- 
bash,  etc.,  R.  Co.,   157  U.   S.  225,  15  S.  Ct.        firmed  in  114  111.  325,  3  N.  E.  77. 

576,   39  L.   Ed.   683.  11.    Liability   of  lessor  for   ejection  by 

8.  Ejection  from  Pullman  car. — Pad-  lessee  of  road. — East  Line,  etc.,  R.  Co.  v. 
dock    V.    Atchison,    etc.,    R.    Co.,    37    Fed.       Lee,  71  Tex.  538,  9  S.  W.  604. 

841,  4  L.  R.  A.  231.  12.   Carrier's  employees. — St.  Louis,  etc., 

9.  Blake   v.    Kansas    City,    etc.,   R.    Co.,       R.  Co.  v.  Dalby,  19  111.  353. 
38  Tex.   Civ.  App.  337,  85   S.  W.  430. 
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I.  Duties  as  to  Safety  of  Station  Houses,  Platforms  and  Grounds,  §§  3038-3041. 

A.  In  General,  §  3028. 

B.  Approaches,   Passageways   and  Platforms,  §  3039. 

C.  Operation  of  Trains,  §  3030. 

D.  Duty  Owed  to   Particular  Classes   of  Persons,   §§   3031-3041. 

a.  Duty  Owed  to  Public  at  Large,  §  3031. 
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c.  Persons  Having  Business  with  Express  Company  or  Other  Carrier,  §  3033. 

d.  Persons  Posting  Mail  or  Receiving  Mail,  §  3034. 

e.  Persons  Having  Business  with  Passengers,  §  3035. 

f.  Hackman,   §   3036. 

g.  Person  Patronizing  Restaurant  on  Premises  of  Railroad  Company,  §  3037. 
h.  Policeman,  §  3038. 

i.  Person   Crossing  Station  Grounds,  §  3039. 
j.  Persons  Deviating  from  Passageways,  §  3040. 
k.  Persons  Meeting  Incoming  or  Speeding  Departing  Passengers,  §  3041. 

II.  Persons  at  Station  to  Assist  or  Take  Leave  of  Departing  Passengers,  or  to  Meet 

Incoming  Passengers,  §§  3042-3056. 

A.  Right  to  Enter  Premises,  §  3042. 

B.  Degree  of  Care  Required,  §§  3043-3047. 

a.  In  General,  §  3043. 

b.  As  to  Station,  Approaches,   Platforms,   etc.,  §§  3044-3047. 
(1)   Duty  in  General,  §  3044. 

(3)   Defects  in  Platform,  §  3045. 

(3)  Failure  to  Sufficiently  Light  Premises,  §  3046. 

(4)  Negligence  in  Handling  Baggage,  §  3047. 

C.  Entering  Train  or  Cars,  §  3048. 

D.  Affording  Opportunity  to  Leave  Train  or  Cars,  §§  3049-3056. 

a.  In   General,   §   3049. 

b.  Duty  to   Give  Notice  of  Starting,  §  3050. 

c.  Assumption  That  Persons  Boarding  Train  Are  Passengers,  §  3051. 

d.  Duty  as  Affected  by  Knowledge  of  Intention  of  Person  Boarding  Train,  §  3053. 

e.  Right  to  Assume  That  Train  Will  Stop  for  Usual  Length  of  Time,  §  3053. 

f.  Notice  of  Purpose  in   Boarding  Train,  §§   3054-3055. 
(1)   Necessity,  §  3054. 

(3)   Sufficiency  of  Notice,  §  3055. 
g.  Right  to  Rely  on  Information  by  Employee  as  to  Time  of  Stop,  §  3056. 

III.  Duties  and  Liabilities  as  to  Persons  on  Trains,  Cars,  etc.,  §§  3057-3063. 

A.  Trespassers,  §§  3057-3058. 

a.  Duty  Owed  in  General,  §  3057. 

b.  Trespassing  Children,   §  3058. 

B.  Invitees  and  Licensees,   §§  3059-3063. 

a.  In   General,   §  3059. 

b.  Persons  on  Train  in  Violation  of  Rules  of  Carrier,  §  3060. 

c.  Children  Entering  Trains,  Cars,  etc.,  §  3061. 

d.  Traffic   Policeman,   §   3062. 

e.  Volunteer,  §  3063. 

IV.  Acts  and  Omissions  of  Servants  and  Third  Persons  for  Which  Carriers  Liable, 

§§    3064-3068. 
A.  Acts  of  Employees,  §§  3064-3066. 
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a.  Lessee   of   Privilege   as   Servant,   §   3064. 

b.  Proximate  Cause  of  Injury,  §  3065. 

c.  Scope  of  Employment,  §  3066. 

B.  Acts    of   Third    Persons,    §§    3067-3068. 

a.  In  General,  §  3067. 

b.  Acts  of  Postal  Employees  in  Throwing  Mail  Bags  from  Train,  §  3068. 

V.  Ejection,  §§  3069-3072. 

A.  In  General,  §  3069. 

B.  From  Railroad  Stations,  §  3070. 

C.  From  Railroad  Trains,  §  3071. 

D.  From   Street    Cars,   §   3072. 

VI.  Contributory  Negligence  of  Person  Injured,  §§  3073-3083. 

A.  In   General,   §   3073. 

B.  Of  Postal  Clerks,  §  3074. 

C.  Of  Carrier's  Employees,  §  3075. 

D.  Of  Former  Passenger  Boarding  Train  to  Secure  Return  of  Money  Due  Him, 

§  3076. 

E.  Of  Persons  Going  to  Station  or  Train  to  Assist  or  Meet  Passengers,  §  3077. 

F.  Of  Persons  Boarding  Train,  Car,  or  Boat  to  See  or  Assist  Passengers,  §  3078. 

G.  Of  Persons  on  Train  or  Car  by  Invitation  or  Permission  of  Carrier's    Employ- 

ees, §  3079. 
H.  Of  Persons  Going  to  Railroad  Depot  on  Business,  §  3080. 
I.  Of  Persons  on  Station  Platform  Who  Have  No  Business  There,  §  3081. 
J.  Of  Trespassers,  §  3082. 

VII.  Actions,   §§   3083-3091. 

A.  Pleading,  §§   3083-3085. 

a.  Petition,  §  3083. 

b.  Answer  or  Plea,  §  3084. 

c.  Variance,  §  3085. 

B.  Evidence,   §§   3086-3088. 

a.  Presumptions  and  Burden  of  Proof,  §  3086. 
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c.  Weight  and  Sufficiency,  §  3088. 

C.  Questions  for  Jury,  §  3089. 

D.  Instructions,  §  3090. 

E.  Verdict,   §   3091. 

§§  3028-3041.  Duties  as  to  Safety  of  Station  Huses,  Platforms  and 
Grounds. — See,  also,  post,  "Persons  at  Station  to  Assist  or  Take  Leave  of 
Departing  Passengers,  or  to  Meet  Incoming  Passengers,"  §§  3042-3056. 

§  3028.  In  General. — A  carrier  is  not  an  insurer  of  the  safety  of  its 
premises ;  but  where  it  invites  public  patronage,  and  maintains  a  station  as  a 
place  for  transacting  business,  it  must  exercise  reasonable  care  to  keep  the 
station  house,  platforms,  and  approaches  thereto  in  safe  condition.  Its  liability 
in  this  respect  is  the  same  as  that  of  any  person  to  another  who  has  by  invita- 
tion or  inducement  come  upon  his  premises  to  transact  business. ^ 

Statement  Requiring  Ordinary  Care. — A  railroad  company's  obligation 
of  care  extends  to  and  embraces  all  the  accessories  of  its  business,  including 
stations  and  depots,  which  must  be  construed  and  arranged  with  care,  properly 
lighted,  and  otherwise  made  convenient  and  safe  for  persons  lawfully  entering 

1.    Reasonable   care   as   to   person  hav-  ter,  128  Ga.  600,  58  S.  E.  154;  Texas,  etc., 

ing  business    vyith     railroad     company. —  R.  Co.  v.  Best,  66  Tex.  116,  18  S.  W.  224; 

Chase  V.  Atchison,   etc.,   R.   Co.,   134   Mo.  Houston,   etc.,   R.   Co.  v.  Phillio,   96  Tex. 

App.    655,    114   S.   W.   1141;    Montgomery,  18,  69  S.  W.  994,  59  L.  R.  A.  392,  97  Am. 

etc.,  R.   Co.  V.  Thompson,  77  Ala.  448,  54  St.   Rep.   868,   reversing  67   S.   W.   915. 
Am.  Rep.  72;  Central,  etc.,  R.  Co.  w.  Hun- 
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thereon  for  the  transaction  of  business,  although  the  company  is  bound  to  use 
only  ordinary  care,  except  in  favor  of  passengers. ^ 

Statement  Requiring  Same  Care  as  for  Passenger. — A  person  doing 
business  at  a  railroad  station  is  entitled  to  the  same  accommodations  for  that 
purpose  as  would  be  furnished  a  passenger.^ 

§  3029.  Approaches,  Passageways  and  Platforms. — Approaches  and 
Passageways. — It  is  the  duty  of  a  railroad  company  to  keep  the  approach  to  its 
depots  and  platform  reasonably  convenient,  accessible,  and  safe  for  the  public 
rightfully  passing  over  it,  and  properly  and  lawfully  doing  business  with  such 
railroad  company.*  It  may  be  assumed  that  a  railway  company  will  take  the 
utmost  care  to  protect  persons  from  injury  in  crossing  a  passage  left  by  it  to 
give  access  to  the  depot,  when  the  passage  does  not  actually  cross  the  railway 
track.5  When  an  opening  in  a  train  at  a  station  has  been  made  for  the  passage 
of  persons,  the  duty  to  give  warning  before  closing  the  space  is  not  satisfied 
by  merely  ringing  the  engine  bell  or  sounding  the  whistle." 

Platform. — As  to  persons  coming  to  its  station  on  business,  a  railroad  com- 
pany is  liable  for  injuries  caused  by  a  defective  plank  in  its  platform,'^  or  a  hole 
negligently  left  there.^     A  railroad  company  has  been  held  liable  where  it  neg- 


2.  Ordinary  care. — Toledo,  etc.,  R.  Co. 
V.   Crush,  67  111.  2C3,  16  Am.  Rep.  618. 

3.  Care     same     as     for     passengers. — 

Smoak  V.  Savannah,  etc.,  R.  Co.,  6.5  S.  C. 
399,  43   S.   E.   662. 

4.  Approaches  to  depot  and  platform. — 

Christie  v.  Chicago,  etc.,  R.  Co.,  01  Minn. 
161,   63   N.  W.  482. 

Plaintiff,  in  ascending  the  platlorm,  at 
defendant's  depot,  had  her  foot  iniured 
by  the  falling  of  a  plank  on  which  she 
was  walking.  The  plank  was  unfastened, 
one  end  resting  on  the  platform  and  the 
other  on  the  ground.  It  had  not  been 
placed  there  by  defendant,  but  it  had  been 
adopted  by  the  public  as  well  as  by  the 
station  agent,  because  defendant  had  pro- 
vided no  step.  There  was  a  well  beaten 
path  leading  to  it.  The  platform  was 
from  twenty  to  thirty  inches  high  except 
at  one  corner,  which  vi^as  little  used,  and 
there  it  was  about  sixteen  inches  high. 
Held,  that  defendant  was  liable  for  the 
injury.  Collins  v.  Toledo,  etc.,  R.  Co.,  80 
Mich.  390,  45  IN.  W.  178. 

Licensee. — Plaintiff  was  a  licensee  at 
defendant's  depot.  There  was  a  platform 
extending  from  the  east  side  of  the  depot 
to  the  railroad  track,  over  which  pas- 
sengers passed  to  and  from  the  cars. 
Stairs  led  through  the  center  of  the  depot 
to  the  street  on  the  opposite  side,  which 
was  several  feet  lower  than  the  track,  and 
there  were  also  stairs  at  either  end  of 
the  depot,  leading  from  the  platform  to 
the  street.  The  stairs  at  the  north  end 
of  the  depot  were  open  at  the  top,  as  if 
they  might  be  used.  These  stairs,  and  a 
platform  at  the  bottom  of  them  about 
tour  feet  from  the  ground,  were  con- 
structed by  an  express  company  for  its 
sole  use,  but  they  were  on  defendant's 
premises,  of  which  defendant  had  con- 
trol. Plaintiff,  in  attempting  to  pass 
down  these  stairs  in  the  dark,  from  the 
upper  platform  to  the  street,  without  fault 
on  her  part,  fell  from  the  lower  platform 


to  the  ground,  striking  beyond  the  limit 
of  defendant's  premises,  and  was  injured. 
Held,  that  defendant  was  liable.  Beard 
V.   Connecticut,   etc.,   R.   Co.,  48  Vt.  101. 

Person  going  after  freight. — The  plain- 
tiff received  notice  from  the  defendant 
company  that  certain  goods  for  him  were 
at  its  depot.  While  walking  along  the 
passage  to  the  freight  room,  several 
boxes  of  iron,  which  had  been  carelessly 
piled,  fell  on  him.  field,  that  the  plain- 
tiff was  a  licensee,  and  defendant  com- 
pany was  liable  for  failure  to  exercise 
ordinary  care.  Danville,  etc.,  R.  Co.  v. 
Brown,  90  Va.   340,   18  S.  E.  278. 

5.  Assumption  as  to  safety  of  passage 
not  crossing  tracks. — Grand  Rapids,  etc., 
R.  Co.  V.  Martin,  41  Mich.  667,  3  N.  W. 
173. 

6.  Warning  before  closing  passageway 
through  train. — Louisville,  etc.,  R.  Co.  v. 
Smith,   135    Ky.   462,   122   S.   W.   806. 

7.  Defective  plank — It  appearing  that 
the  railroad  company  was  required  by 
statute  to  post  at  the  nearest  station 
house  a  notice  of  the  killing  of  stock  by 
their  trains,  and  that  one  who  was  miss- 
ing a  cow  went  upon  the  platform  of  the 
station  to  read  a  notice  posted  there, 
taking  plaintiff  with  him  to  do  the  read- 
ing, as  he  himself  was  unable  to  read, 
and  that  plaintiff,  in  climbing  up  to  get 
at  the  notice,  fell  through  a  defective 
plank  in  the  platform,  and  was  injured, 
held  that  the  railroad  was  liable  to  plain- 
tiff. St.  Louis,  etc.,  R.  Co.  v.  Fairbairn, 
48  Ark.   491,  4   S.  W.   50. 

8.  Hole  in  platform. — A  railvvray  com- 
pany whose  station  agent  knowingly  per- 
mits a  hole  caused  by  the  decay  of_  a 
plank  to  remain  in  the  floor  of  the  station 
platform  for  nearly  two  years,  whereby 
one  sent  by  his  employee  to  look  after 
freight  belonging  to  the  latter  sustains 
severe  internal  injuries,  without  any  fault 
on  his  part,  by  accidentally  stepping  into 
the    hole,    while    lawfully   upon   the   plat- 
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ligently  allowed  a  hole  to  remain  in  its  station  platform,  though  it  did  not  know 
of  the  danger. 8 

Duty  to  Light  Platform. — A  shipper  going  upon  a  railway  depot  platform 
at  night  to  protect  live  stock  shipped  by  him  from  injury  by  hoodlums,  is  not  a 
trespasser,  and  the  company  is  liable  for  injuries  to  him  caused  by  its  neglect 
to  properly  light  the  platform. ^•' 

Throwing  Objects  from  Car  onto  Platform. — Where  employees  of  a  rail- 
roadroad  company,  in  unloading  a  box  car,  without  giving  warning  of  danger, 
throw  out  a  stick  of  timber,  knocking  down  and  injuring  one  who  is  lawfully 
passing  along  the  passenger  platform  to  the  depot  to  ascertain  the  time  of  de- 
parture of  a  certain  train,  the  company  is  liable  for  the  injury.^^-  It  is  immaterial 
whether  a  person  injured  by  the  negligence  of  an  employee  of  a  railroad  com- 
pany in  unloading  baggage  at  a  depot  was  a  licensee  or  a  passenger. ^^ 

§  3030.  Operation  of  Trains. — The  care  and  caution  required  of  railroad 
companies  in  running  their  trains  and  commensurate  with  the  danger  to  persons 
and  property  incident  to  that  mode  of  conveyance ;  and  in  running  in  the  vicin- 
ity of  railroad  stations,  they  must  exercise  care  and  caution  commensurate  with 
the  risks  of  accidents  at  such  places. ^^  To  run  a  train  at  a  high  speed  past  a 
depot  on  a  track  across  which  passengers  for  a  train  of  another  railroad  com- 
pany have  to  go  is  negligence ;  i*  and  for  a  railroad  company  to  allow  its  em- 
ployees to  make  flying  switches  at  its  depot  grounds,  to  the  injury  of  a  licensee 
in  crossing  a  track,  is  negligence. ^^  To  start  an  engine  while  a  volunteer  is 
about  to  cross  the  track  may  constitute  negligence. i"  An  employee  of  a  railroad 
company  seeing  a  person  standing  on  a  depot  platform  out  of  danger  from  all 
ordinary  trains  is  bound  to  recognize  the  danger  to  such  persons,  and  guard 
against  it,  of  an  extraordinary  projection  of  the  sidebrakes  of  his  train  and  is 
guilty  of  negligence  where  such  person  is  injured. i" 

§§  3031-3041.  Duty  Owed  to  Particular  Classes  of  Persons— §  3031. 
Duty  Owed  to  Public  at  Large. — To  the  public  at  large,  a  railroad  company 

form  looking  for  the  agent,  is  liable  in  rate  of  fifteen  miles  an  hour,  on  a  down- 
damages  for  such  injuries.  Toledo,  etc.,  grade,  without  a  bell  or  other  notice  of 
R.  Co.  V.  Crush,  67  111.  363,  16  Am.  Rep.  approach  at  an  hour  when  passengers  are 
618.  about  to  gather  to  take  a  train.    Conklin 

9.  Hole  in  floor  negligently  permitted,  v.   New   York,   etc.,   R.   Co.,   63   Hun   638, 
though    danger    not     known. — Louisville,  17  N.  Y.  S.  651,  43  N.  Y.  St.  Rep.  414. 
etc.,   R.  Co.  V.  Wolfe,  80  Ky.  83,  3  Ky.  L.  14.     Running    train    on    track    between 
Rep.  576.  train  and  platform. — Chicago,  etc.,  R.  Co. 

10.  Duty  to  light  platform.— Smith  v.  v.  Ryan,  63  111.  App.  264,  affirmed  in  165 
Texas,   etc.,  _R.   Co.,  3   Posey  339.  111.  88,  46  N.  E.  308,  judgment  80  111.  App. 

11.  Throwing  objects  from  car. — Toledo,  675,  affirmed  in  Chic?.go,  etc.,  R.  Co.  v. 
etc.,  R.  Co.  V.  Maine,  67  111.  398.  Kelly,   183   III.   367,  54  N^.   E.  979. 

12.  Negligence   in  handling   baggage —  15.     Making     flying     switches. — Illinois 
Immaterial   whether   injured    person,     li-  Cent.  R.  Co.  v.  Hammer,  72  111.  347. 
censee  or  passenger. — Holcombe  v.  South-  16.    Starting  train  while  volunteer  cross- 
crn  R.  Co.,  66  S.  C.  6,  44  S.  E.  68.  ing  track. — A  boy  of  fourteen  years  went 

13.  Operation  of  trains. — Hicks  v.  Pa-  to  a  carrier's  station  to  take  passage,  and 
cific  R.  Co.,  64  Mo.  430.  at  request  of  a  brakeman  look  a  pail  and 

Want  of  efficient  lookout  or  warning  of  went  along  the  track  toward  a  hydrant  to 

approach. — Where  a  carrier  places  coaches  get   water,    and   had    to   pass    on    a   plank 

for  the  reception  of  passengers  on  a  side  walk,  used  by  employees,  near  an  engine, 

track  adjacent  to  a  main   track  interven-  The   engineer   saw  him   one   hundred   feet 

ing  between  it  and  the  depot,  and  with  the  away,   but   not   again,   and   started   up   the 

company's    acquiescence     passengers     are  engine,    injuring   the   boy   while    he     was 

passing  to  and  fro  from  the  station  to  the  crossing    the    track    toward    the    hydrant, 

coaches,   it  is   negligence  to  back  an   en-  Held  to  be  sufficient  evidence  of  the  car- 

gine    at    a    rapid    speed   along    the      main  rier's   negligence  to   take  the   case  to   the 

track,   without   any   efficient    lookout     or  jury.     Corcoran  v.  New  York,  etc.,  R.  Co. 

warning  of  its  approach.     St.   Louis,   etc.,  (N.  Y.),  19  Hun  368. 

R.   Co.   V.   Tomlinson,    69   Ark.   489,   64    S.  17.     Injury    from     projecting      brake.— 

W.   347.  Sullivan  v.  Vicksburg,  etc..  R.  Co.,  39  La. 

It  is  negligence  in  a  railroad  company  Ann.   800,  3  So.  586,  4  Am.  St.   Rep.  339, 

to  propel  a  hand  car  past  a  station  at  the  30  Am.  &  Eng.  R.  Cas.  168. 
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owes  "nothing  beyond  observances  of  the  duties  of  good  neighborhood,"  which 
includes  "the  universal  duty  of  doing  no  willful  or  wanton  injury,  and  of  not 
erecting  or  continuing,  on  or  near  its  platform  or  approaches,  to  which  the  public 
may  be  expected  to  go,  any  nuisance  trap,  or  pitfall,  from  which  personal  injury 
is  likely  to  ensue."  ^^ 

§  3032.  Duty  Owed  to  Trespassers,  Spectators,  Loiterers  and  Bare 
Licensees. — A  carrier  owes  no  duty  to  a  mere  licensee  other  than  to  refrain 
from  wilfully  or  wantonly  injuring  him.i^ 

Duty  as  to  Safety  of  Premises. — A  railway  company  is  not  bound  to  the 
same  degree  of  care  in  regard  to  mere  strangers  who  are  unlawfully  upon  its 
premises  that  it  owes  to  passengers  conveyed  by  it.^"  It  is  not  liable  for  an  in- 
jury to  a  person  resulting  from  its  failure  to  exercise  ordinary  skill  and  care 
in  the  erection  or  maintenance  of  its  station  house^  where  at  the  time  of  receiv- 
ing the  injury  such  person  was  at  such  station  house  by  mere  permission  and 
sufferance,  and  not  for  the  purpose  of  transacting  any  business  witli  the  com- 
pany or  its  agents,  or  on  any  business  connected  with  the  operation  of  the 
road. 21  One  who,  without  an  invitation,  visits,  for  the  purpose  of  paying  a 
friendly  call  on  the  operator,  a  telegraph  office  owned  and  occupied  by  a  railroad 
company  for  its  own  purposes  and-  convenience,  and  which  is  located  on  its. 
land  and  near  its  track,  though  occasional  messages  are  sent  therefrom  and. 
received  thereat  for  outside  parties  for  pay,  visits  the  office  as  a  mere  licensee,, 
and  the  company  is  under  no  duty  to  keep  the  premises  in  safe  and  suitable- 
condition  for  him,  and  it  is  only  liable  for  such  willful  or  wanton  injury  to  him. 
as  may  be  caused  by  the  gross  negligence  of  its  agents  or  employees. ^^ 

Duty  as  to  Station  Platform. — The  platform  of  a  railroad  company  at  its 
station  is  not  a  public  highway.  It  is  a  structure  erected  expressly  for  the 
accommodation  of  passengers  arriving  and  departing  in  the  trains  of  the  com- 
pany. Other  persons  are  usually  allowed  to  walk  over  it,  but  they  have  no. 
right,  as  against  the  company,  to  do  so.^^  One  who  is  permitted  by  the  passive 
acquiescence  of  a  railroad  company  to  come  upon  its  depot  platform  for  his 
own  purposes,  in  no  way  connected  with  the  railroad  company,  is  a  bare  licensee,, 
who,  though  relieved  from  the  responsibility  of  a  trespasser,  takes  upon  himself 
all  the  ordinary  risks  attached  to  the  place,  and  the  business  carried  on  there. 
The  company  does  not  owe  him  the  same  duty  which  it  owes  to  one  who  is  there 
in  the  discharge  of  business  with  the  company,  or  as  a  passenger,  and  the  same 
presumptions  will  not  be  made  as  in  case  of  passengers,  or  of  persons  lawfully 
upon  the  premises  for  the  purpose  of  transacting  business  with  the  company.^* 
If  a  person  goes  upon  a  platform  at  a  railway  station  merely  from  curiosity,  or 
for  his  own  convenience  or  for  the  transaction  of  business  in  no  way  connected 
with  the  railroad  company,  no  relation  exists  between  him  and  the  company 
which  imposes  upon  the  latter  the  duty  of  exercising  even  ordinary  care  in  main- 
taining a  safe  platform  for  his  use,  and  it  is  not  liable  for  his  injury.^^ 

18.  Duty  owed  to  public  at  large.—  Pennsylvania  R.  Co.,  59  Pa.  129,  98  Am. 
Montgomery,   etc.,    R.    Co.   v.   Thompson,       J3ec    317 

"i^'^hnt^'  ^lr^r\^^^JJ.     li..n.«  ^^-    Assumptioii  of  risks  by  licensee.- 

c,J^;  ^f^^MnX  ri-,l°..f  q?  P     r^     ;;;      Norfolk,  etc.,  R.  Co.  v.  Wood,  99  Va.  156, 
btrong  V.   JNortn   Chicago   bt.   K.   Co.,   116       .,„   o    -r?    oAa 

III.  App.  346.  ^^Jf-   ^-  ^^^• 

20.  Persons  unlawfully  on  premises.—  If  spectators  come  upon  a  platform  m 
Reary  v.  Louisville,  etc.,  R.  Co.,  40  La,  such  numbers  that  it  breaks  down  with 
Ann.  32,  3  So.  390,  8  Am.  St.  Rep.  497.  their   weight,    and   they    are    injured,    the 

21.  Safety  of  station.— Pittsburgh,  etc.,  company  is  not  liable.  Gillis  v.  Pennsyl- 
R.   Co.  V.  Bingham,  29   O.  St.  364.  ^ania  R.  Co.,  59  Pa.  129,  98  Am.  Dec.  317. 

22.  Person  paying  friendly  call. — Wool-  25.  Ordinary  care  not  required. — Pitts- 
wine  V.  Chesapeake,  etc.,  R.  Co.,  36  W.  burgh,  etc.,  R.  Co.  v.  Bingham,  29  O.  St. 
Va.  329,  15  S.  E.  81,  82  Am.  St,  Rep.  859,  364;  Gillis  v.  Pennsylvania  R.  Co.,  59  Pa. 
16  L,  R.  A.  271,  129,    98    Am.    Dec.    317;    Kansas,    etc,    R. 

23.  Right   as    to      platform. — Gillis      v.  Co,  v.  Kirksey,  48  Ark.  366,  3  S.  W.  190;, 
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Who  Are  Trespassers. — Persons  resorting  to  railroad  depots  and  station 
houses  and  grounds  connected  with  them  are  not  trespassers,  Hke  persons  walk- 
ing along  the  track  between  stations,  for  the  public  are  invited  to  visit  these 
places. 2**  A  person  who,  being  temporarily  in  town,  goes  to  the  depot  for  a 
time  table,  to  see  if  there  are  any  changes  therein,  is  not  a  trespasser  on  the 
■company's  walk  leading  to  the  platform. ^'^  Where  a  passenger  on  going  to  the 
•depot  finds  it  locked,  she  is  not  a  trespasser  where  she  enters  the  room,  which  is 
opened  and  lighted  by  one  not  an  agent  of  the  company. ^^ 

Child  Loitering  on  Platform. — Where  a  child  is  upon  the  platform  of  a 
station,  not  as  a  passenger  or  upon  any  business  connected  with  the  company, 
tut  merely  loitering  there  for  his  own  purposes  or  for  personal  enjoyment,  the 
company  owes  him  no  duty.  Hence,  if  he  be  injured  by  a  passing  train  he  can 
not  recover  against  the  company,  upon  the  theory  that  they  have  failed  to  dis- 
charge toward  him  a  legal  duty  and  hence  have  been  guilty  of  negligence. ^^  It 
has  been  held  in  one  instance  the  Hability  of  the  railroad  company  in  such  a  case 
is  not  restricted  to  those  injuries  which  are  wanton,  but  embrace  all  such  as  re- 
sult from  want  of  ordinary  care,  even  conceding  the  child  to  be  a  trespasser. ^^ 

Liability  to  Spectator  for  Gross  Negligence  of  Servants. — A  railway 
company  is  liable  for  injuries  to  a  spectator  on  its  depot  platform,  caused  by 
the  gross  negligence  of  its  servants.^^ 

§  3033.  Persons  Having  Business  with  Express  Company  or  Other 
Carrier. — Persons  Having  Business  with  Express  Company. — A  person 
going  to  a  depot  on  business  connected  with  an  express  company  is  not  a  tres- 
passer so  as  to  relieve  the  railroad  company  from  liability  for  an  injury  occur- 
ring to  such  person  by  reason  of  a  defect  in  the  platform,^-  or  from  failure  to 
properly  light  the  premises. ^^     A  railroad  company  owes  to  the  employees  of 


St.  Louis,  etc.,  R.  Co.  v.  Fairbairn,  48 
Ark.  491,  4  S.  W.  50. 

There  were  platforms  on  the  several 
sides  of  a  depot.  The  one  on  the  south 
side  was  used  exclusively  for  freight,  and 
the  flooring  had  been  taken  up  for  re- 
pairs. There  was  a  lamp  north  of  the 
depot  which  threw  a  light  along  the  plat- 
forms intended  for  passengers.  The 
plaintifif  was  at  the  depot  as  a  mere 
spectator.  She  went  on  the  south  side 
platform,  fell  through  the  opening,  and 
was  injured.  Held,  that  the  opening  was 
not  in  the  nature  of  a  trap,  and  that  the 
railroad  company  was  not  guilty  of  gross 
negligence  equivalent  to  intentional  mis- 
chief, and  was  not  liable.  Burbank  v. 
Illinois  Cent.  R.  Co.,  43  La.  Ann.  1156,  8 
So.  580,  11  L.  R.  A.  720. 

26.  Persons  resorting  to  station  as  tres- 
passers.— Texas,  etc.,  R.  Co.  v.  Best,  66 
Tex.  116,  18  S.  W.  334;  Illinois  Cent.  R. 
Co.  V.   Hammer,   72   111.  347. 

In  suit  against  a  railroad  company  for 
injuries  to  a  child,  it  appeared  that  at  a 
station  where  the  accident  occurred,  by 
direction  of  his  father  the  boy  was  in  the 
habit  of  driving  stock  from  the  track  be- 
fore the  arrival  of  trains,  and  would 
then  seat  himself  on  the  platform  of  the 
station,  and  was  accustomed  to  get  on 
freight  trains  on  their  arrival,  and  ride 
to  the  switch;  that  the  platform  had  been 
built  by  the  company  for  the  accommoda- 
tion of  passengers  and  persons  having 
business  with  the  road,  and  that  the  lad 


had  been  frequently  told  to  keep  ofi  the 
platform;  that  while  standing  there  he 
was  struck  and  injured  by  a  timber  pro- 
jecting from  the  freight  car:  Held,  that 
the  direction  was  under  the  circum- 
stances merely  admonitory  and  not  im- 
perative in  such  sense  as  to  make  him, 
by  reason  of  the  order,  a  trespasser. 
Hicks  V.  Pacific   R.   Co.,  64  Mo.  430. 

27.  Person  going  to  depot  for  time- 
table.— Bradford  v.  Boston,  etc.,  Railroad, 
160  Mass.  392,  35  N.  E.  1131. 

28.  Passenger  entering  station  opened 
and  lighted  by  stranger. — Chicago,  etc., 
R.  Co.  V.  Walker,  317  111.  605,  75  N.  E. 
530. 

29.  Child  loitering  on  platform. — Balti- 
more, etc.,  R.  Co.  V.  Schwindling,  101  Pa. 
258,  8  Am.  &  Eng.  R.  Cas.  544,  47  Am. 
Rep.  706;  Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  519,  6  Atl.  545,  31 
Am.  &  Eng.  R.  Cas.,  N.  S.,  316. 

30.  Hicks  V.  Pacific  R.  Co.,  64  Mo.  430. 

31.  Liability  to  spectator  for  gross  neg- 
ligence.— Illinois  Cent.  R.  Co.,  v.  Wall,  53 
111.  App.  588. 

32.  Person  having  business  with  ex- 
press company. — Rule  applied  where  the 
only  office  of  an  express  company  at  a 
certain  town  was  at  the  depot  of  a  rail- 
road company,  and  the  express  company 
was  under  the  control  of  the  railroad 
company.  Smith  v.  Texas,  etc.,  R.  Co.,  2 
Posey  329. 

33.  Failure  to  light  platform. — Com- 
plainant,   having    delivered    an    animal    to 


§§  3033-3035  carriers.  2504 

an  express  company  delivering  freight  at  the  train  the  duty  to  furnish  a  rea- 
sonably safe  passageway  from  the  depot  to  the  train. ^* 

Passenger  of  Other  Carrier  Using  Same  Depot. — The  fact  that  the  per- 
son injured  was  a  passsenger  of  one  of  the  other  railroad  companies  'who  main- 
tained the  defective  walk  approaching  the  depot  used  in  common  by  several  com- 
panies and  not  of  defendant,  will  not  relieve  it  from  liability  for  the  injury.^" 

Steward  of  Vessel  Lying  at  Pier  of  Railroad  Company. — A  railroad  com- 
pany owning  a  pier  is  liable  to  the  steward  of  a  vessel  lying  at  the  pier  by  per- 
mission of  the  company  for  an  injury  caused  by  a  defect  in  the  stairway  leading 
from  the  pier,  the  right  of  transit  being  implied  by  the  arrangement  between 
the  railroad  company  and  the  vessel. ^^ 

§  3034.  Persons  Posting  Mail  or  Receiving  Mail. — It  is  the  duty  of  a 
railroad  company,  which  carries  the  mail  under  a  contract  with  the  United 
States,  and  by  whose  regulations  postal  clerks  on,  mail  trains  are  required  ta 
receive,  at  the  cars  stamped  letters  and  sell  stamps,  to  furnish  a  reasonably  safe 
passage  to  and  from  its  mail  trains,  while  stopping  at  its  regular  stations,  for 
the  purpose  of  mailing  letters ;  and  a  failure  to  provide  such  passage  is  action- 
able negligence. ^'^  A  person  who  goes  to  a  station  to  mail  letters  at  a  mail  car 
of  a  passing  train  is  not  a  trespasser,  so  as  to  bar  recovery  for  injuries  received 
while  crossing  a  track  intervening  between  the  platform  and  the  mail  car  by 
the  negligence  of  the  railroad  company  in  operating  a  train  on  such  intervening 
track.3*  It  is  negligence  to  run  a  train  between  a  station  and  a  train  opposite  it, 
engaged  in  discharging  and. receiving  passengers,  express,  and  mail,  it  being  nec- 
essary for  passengers  and  persons  whose  business  it  is  to  receive  the  express 
and  mail  to  cross  the  intervening  track,^^  although  it  has  been  held  not  to  be 
negligence  as  to  a  mail  carrier  who  was  about  to  leave  the  station  with  the  mail 
to  run  an  express  train  on  a  track  which  it  was  necessary  for  him  to  cross.*" 

Statement  Requiring  Same  Care  as  for  Intended  Passengers. — One 
who  is  on  the  station  grounds  of  a  railroad  company  for  the  purpose  of  receiv- 
ing mail  and  express  from  a  train  is  entitled  to  the  same  protection  as  one  in- 
tending to  take  passage  on  the  train.*^ 

§  3035.  Persons  Having  Business  with  Passengers. — One  traversing  a 
railway  platform  merely  to  deliver  an  article  sold  by  him  to  persons  on  a  train 
is  entitled  to  no  higher  degree  of  care  on  the  part  of  the  railroad  company  with 
respect  to  keeping  its  platform  in  good  condition  than  is  due  from  a  municipal- 
ity to  the  public  in  respect  to  its  streets,  and  hence  it  is  not  liable  for  injury 
resulting  from  mere  slipperiness  due  to  sleet  and  snow  recently  fallen.*^      A 

an    express    company    for     transportation,  ^-   Rose,   65   Md.   485,   4   Atl.   899,   27   Am. 

being  advised  that  certain  boys  were  an-  °^         ?;   ?"  ^^^' 

noying    it    while    waiting     for      shipment,  37.     Safe   passage    to    maU   train.— Hale 

went  to  the  express   office  to  inform   the  "^^  Grand  Trunk  R.  Co.,  60  Vt.  605,  15  Atl. 

agent  of  it.     It  was  dark  about  the  com-  300,  1  L.  R.  A.  187. 

pany's  platform,  and  no  lights  were  had,  38.  Person  mailing  letters  as  tres- 
and  complainant,  while  walking  is  a  pru-  passer.— Chicago,  etc.,  R.  Co.  v.  Parkin- 
dent  man  would,  fell  off  an  upper  plat-  son,  56  Kan.  652,  44  Pac.  615.  _ 
form  to  a  lower  one,  sustaining  injury  39.  Running  train  on  entervenmg  track, 
for  which  he  sought  to  recover  damages.  — Tubbs  v.  Michi.o-an  Cent.  R.  Co.,  107 
Held,  that  the  complaint  stated  a  cause  ^I'ch.  108,  64  ^X.  W.  1061,  61  Am.  St.  Rep. 
of  action,  as  the  complainant  was  not  a  320.  ^.  ,  ,,  ^  vt  -sr 
trespasser  on  the  premises.  Smiths'.  „  40.  Percy  r.  Fitchburg  R.  Co.,_27  .\.  \ . 
Texas,   etc.,  R.   Co.,  2  Posey  329.  S.  1040,  57  X.  Y.   St.   Rep.  467,  judgment 

34.  Duty  owed  to  employee  of  express  ^^^l^^^'^^J^^l^^^^'^ 
company.-Harvcy  ...  Louisiana  Western  j^^  passenger.-Tubbs  -^.Michigan  Cent. 
R.   Co.,   114   La.   1065,   38    So.    8o9.  j^     ^^      ^^f  ^.^^_   jOg_    g^   j^_   ^«  ^Og^^   61 

35.  Passenger   of    other    earner. — Gulf,  ^„-^_  gj    j^^p.  320. 

etc..  R.  Co.  T'.  Glenk,  9  Tex.  Civ.  App.  589,  42.    Persons  having  business  with  pas- 

30  S.  W.  278.  sengers.— Clark  .v.    Howard,   88    Fed.   199, 

36.  Steward  of  vessel  lying  at  pier  of  31  C.  C.  A.  454,  13  Am.  &  Eng.  R.  Cac, 
railroad  company. — Baltimore,  etc.,  R.  Co.  X'^.   S.,  743. 
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railroad  company  is  under  no  obligation  to  keep  the  platform  about  its  depot  in 
safe  condition  as  against  a  boarding-house  keeper,  who  goes  to  the  depot  to 
meet  an  incoming  train  for  the  purpose  of  securing  a  boarder.*^  It  has  been 
held  that  a  railroad  company  is  liable  to  one  on  its  premises  to  meet  an  incoming 
passenger  for  the  purpose  of  continuing  a  business  negotiation  between  them  for 
injuries  due  to  the  defective  condition  of  the  station  platform.** 

§  3036.  Hackman. — A  railroad  company  is  liable  to  a  hackman  for  injuries 
received,  without  negligence  on  his  part,  while  carrying  a  passenger  to  its  depot 
for  transportation,  from  a  defective  platform,  which  it  permitted  to  remain  in 
an  unsafe  condition,  though  the  platform  was  erected  and  maintained  by  it 
within  the  limits  of  the  highway.*^ 

§  3037.  Person  Patronizing  Restaurant  on  Premises  of  Railroad 
Company. — Where  a  person  owns  and  keeps  a  lunch  stand  at  a  railroad  station, 
by  authority  of  the  company,  which  can  be  approached  only  over  the  company's 
platform,  the  company  is  responsible  for  its  condition  to  persons  passing  over 
it  to  make  purchases  at  the  lunch  stand,*^  although  it  is  not  liable  for  an  injury 
not  resulting  from  the  negligence  of  the  railroad  company.*^ 

§  3038.  Policeman. — An  express  company  is  liable  for  negligently  running 
a  truck  on  a  depot  platform  against  a  policeman,  whose  habit  it  was  to  visit 
the  station  at  train  time.*^ 

§  3039.  Person  Crossing  Station  Grounds. — While  persons  not  passen- 
gers crossing  the  station  grounds  and  platforms  of  a  railroad  company  with  its 
passive  assent  are  not  trespassers,***  neither  are  they  invitees,^''  but  are  mere 
licensees. 51  Until  notice  has  been  given  of  the  changed  character  of  the  place, 
one  passing  over  a  wharf  or  platform  over  which  the  public  has  been  accustomed 
to  pass  can  not  be  made  a  trespasser  for  so  passing,  although  the  wharf  or  plat- 

43.  Berson  meeting  train  to  secure  48.  Policeman. — Ingalls  v.  Adams  Exp, 
boarders. — Post    v.    Texas,    etc.,     R.      Co.       Co.,  44  Minn.  128,  46  N.  W.  325. 

(Tex.  Civ.  App.),  23  S.  W.  708.  49.    Person   crossing   station   grounds.— 

44.  Person  meeting  passenger  to  con-  Redigan  v.  Boston,  etc.,  R.  Co.,  155  Mass. 
tinue  business  negotiation.— Atchison,  etc.,  f*.  28  N.  E.  1133,  31  Am.  St.  Rep.  520,  14 
R.   Co.  V.   Cogswell,  23   Okla.   181,   99   Pac.  L.    R.   A.   276._ 

923    20  L.  R.  A.    N.  S.,  837.  ""•    "®  mvitees. — At   a   transfer   station 

/I'e      T„;„^;l„    '*„      i,l,'„T,™!,„      T„u;„      „  °f  surface  and  elevated  lines,  the  surface 

45.  Injuries    to     nackman. —  loom     v.  i;„„„ ^  j         ^i  v        -j  j. 

T3 ti„,  J      .„     -D     ri„     -n   Ar„    -103    o    A  ,„  lines    connected    with    opposite    sides    of 

Portland,   etc.,   K.   Co.,  o9   Me.  183,  8  Am.  ,i  „      ,„.( „        u;  i,  •   ^  /.    i    u 

Ren    415  platform,    which    was    intersected    by 

P'  •       ■  .  .  the   elevated  track,  which  was   depressed; 

46.  _  Person  patronizmg  restaurants  on  the  car  olatforms  being  at  the  lev-el  of 
premises  of  railroad  company.— Billing-  the  platform.  The  company  provided  a 
ham  V.  Teelmg  (Tex.  Civ.  App.),  24  S.  subway  under  this  track  for  surface  car 
".   1094.  patrons,    and    signs    directed     them;      but 

47.  Injury  not  resulting  from  negU-  many  people  crossed  on  the  elevated  car 
gence  of  company. — Plaintiff  went  to  a  platforms,  and  they  were  not  interfered 
railroad  depot  to  take  a  meal  at  a  restau-  with.  Although  servants  of  the  company 
rant  therein.  He  was  not,  and  did  not  were  instructed  not  to  permit  this,  it  ap- 
intend  to  become,  a  passenger.  As  he  peared  they  could  not  distinguish  be- 
left,  he  stepped  on  a  banana  on  the  steps,  tween  these  and  regular  elevated  passen- 
slipper,  and  was  injured.  In  the  depot,  gers,  and  the  order  was  not  enforced, 
nearly  opposite  the  door  where  he  de-  Held,  that  these  people  were  not  invited 
parted,  was  a  large  electric  light,  and  to  cross;  passive  acquiescence  not  being 
outside  were  two  more.  Plaintiff  and  his  an  invitation,  and  it  being  impracticable 
wife,  in  passing  through  the  door,  inter-  to  prevent  such  passage  without  inter- 
cepted the  light  so  that  the  steps  were  ference  with  defendant's  business  in  the 
in  darkness.  The  railroad  company  was  use  of  the  premises.  Hillman  v.  Boston 
not  responsible  for  placing  the  banana  Elev.  R.  Co.,  93  N.  E.  653,  207  Mass.  478, 
there.     Held   not  to   show   negligence   on  32  L.  R.  A.,  N.  S.,  198. 

the  part  of  the  railroad  company.     Hauk  51.   As  mere  licensees. — Redigan  v.  Bos- 

V.  New  York,  etc.,  R.  Co.,  54  N.  Y.  S.  ton,  etc.,  R.  Co.,  155  Mass.  44,  38  N.  E. 
348,  34  App.  Div.  434.  1133,  31  Am.  St.  Rep.  530,  14  L.  R.  A.  276, 
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form  is  now  no  longer  used  for  the  purpose  of  passage. ^^  Where  a  person 
crossing  a  railroad  station  grounds  and  platforms  is  injured  by  falling  through 
a  trapdoor  after  dark,  and  the  door  is  not  a  concealed  peril,  designedly  laid,  the 
railroad  company  is  not  liable  therefor.^* 

§  3040.  Persons  Deviating  from  Passageways. — A  person  coming  on 
a  carrier's  premises  to  transact  business  has  no  implied  invitation  to  deviate  from 
passageways  which  the  premises  themselves  show  were  prepared  by  the  owner 
for  that  special  use,  and  were  intended  to  mark  out  the  only  way  by  which 
the  place  of  business  might  be  approached,^*  the  same  rule  applies  to  passen- 
gers.^^ 

§  3041.  Persons  Meeting  Incoming  or  Speeding  Departing  Passen- 
g^ers. — See  post,  "Persons  at  Station  to  Assist  or  Take  Leave  of  Departing 
Passengers,  or  to  Meet  Incoming  Passengers,"  §^  3042-3056. 

§§  3042-3056.  Persons  at  Station  to  Assist  or  Take  Leave  of  Depart- 
ing Passengers,  or  to  Meet  Incoming  Passengers — §  3042.  Right  to  En- 
ter Premises. — Not  only  passengers,  but  protectors  and  friends  attendant  on 

without  defendant's  consent  and  con- 
trary to  its  orders,  up  to  the  station, 
when  the  wire  ropes  by  means  of  wjiich 
the  car  was  operated  suddenly  broke, 
while  the  car  was  ascending,  and  caused 
the  injury  and  death  of  deceased.  Held, 
that  plaintiff  can  not  recover,  because  the 
deceased  was  not  a  passenger,  and  no 
contractual  relations  existed  between  him 
and  the  defendant;  he  bejng  a  mere 
stranger  or  trespasser  on  the  company's 
property.  Snyder  v.  Natchez,  etc.,  R.  Co., 
42  La.  Ann.  302,  7  So.  583. 

_  55.  Deviation  by  passenger  leaving  sta- 
tion.— A  passenger  alighted  from  the  train 
at  a  depot  at  night,  and  for  purposes  of 
his  own  passed  along  an  open  space  on 
the  right  of  way  used  by  the  public  by 
permission  in  passing  from  one  street  to 
another.  He  left  the  right  of  v-ray,  and 
went  into  an  open  door  in  tlie  depot 
building  twelve  feet  away,  and  fell  down 
a  stairway  and  was  injured.  Held,  that 
he  was  a  licensee,  and  the  railroad  did 
not  owe  him  the  duty  to  keep  the  depot 
doors  closed,  but  only  of  keeping  the  way 
free  from  dangers.  Quantz  v.  Southern 
R.   Co.,  137   N.  C.   136,  49   S.   E.  79. 

Passenger  stopping  over  as  trespasser 
by  deviation  on  return  to  station. — A 
woman  bought  a  railroad  ticket  which  did 
not  forbid  stopping  over,  rode  thereon  a 
few  miles,  stepped  over  at  a  =tation,  v/ent 
to  meet  her  son,  attempted  to  walk  back 
to  the  station  by  crossing  the  track  at  a 
point  other  than  the  highway  crossing, 
and  was  struck  by  an  engine.  Held,  that 
not  being  on  the  premises  as  a  passenger, 
but  as  a  trespasser,  she  could  not,  with- 
out proving  that  the  negligence  of  the 
company  was  willful,  recover  for  the  con- 
sequent injury;  and  this,  although  the 
station  platforms  extended  between  two 
highways  crossing  the  track,  and  people 
had  been  accustomed  to  pass  from  the 
station  at  that  point  to  a  station  on  an- 
other railroad  without  objection  by  the 
railroad   company.     Johnson    v.     Boston, 

etc.,   R.   Co.,  125   Mass.  75. 


52.  Necessity  for  notice  of  changed 
character  of  place. — Railroad  Co.  v.  Han- 
ning  (U.  S.),  15  Wall.  649,  31  L.  Ed.  320. 

53.  Injuries  from  perils  not  concealed. 

- — ^Redigan  v.  Boston,  etc.,  R.  Co.,  155 
Mass.  44,  28  N.  E.  1133,  31  Am.  St.  Rep. 
520,  14  L.  R.  A.  376. 

54.  Deviation  from  passageways. — 
Chase  V.  Atchison,  etc.,  R.  Co.,  114  S.  W. 
1141,  134  Mo.  App.  655. 

Defendant  had  set  apart  a  place  con- 
necting with  a  public  thoroughfare  for 
the  use  of  persons  who  had  business  at 
its  depot  building.  Its  platform  extended 
some  distance  beyond  the  depot  building, 
terminating  within  a  few  feet  of  a  water 
tank,  between  its  "house"  and  main 
tracks,  and  in  a  part  of  its  grounds  ob- 
viously designed  and  used  for  its  own 
business.  At  the  end  of  the  platform 
were  steps,  designed  for  the  use  of  its 
trainmen  and  other  employees.  For 
their  own  convenience,  and  to  shorten  the 
way,  some  of  the  patrons  of  the  defend- 
ant went  over  this  part  of  the  yard  and 
upon  these  steps  when  going  to  or  re- 
turning from  the  depot  building.  Plain- 
tiff, in  going  upon  this  part  of  the  yard 
at  night,  after  having  been  at  the  depot 
building  on  business,  fell  upon  ice  which 
had  accumulated  on  the  ground  near  the 
steps,  and  was  injured.  Held,  that  he  had 
no  cause  of  action.  De  Blois  v.  Great 
Northern  R.  Co.,  71  Minn.  45,  73  N.  W. 
637. 

Person  using  freight  elevator  without 
consent  of  railroad  company. — In  an  ac- 
tion against  a  railroad  company  for  the 
death  of  plaintiff's  intestate,  it  was  shown 
that  defendant  had  constructed,  at  the 
termination  of  its  track  on  Black  river, 
an  elevator,  which  was  used  in  lowering 
and  raising  freight,  on  an  incline  track 
extending  from  its  depot,  on  the  bank,  to 
the  water's  edge;  and  the  intestate,  hav- 
ing prepared  for  shipment  a  small  cargo 
of  fish,  and  placed  same  on  the  platform 
of  the  elevator,  undertook  to  ride  thereon. 
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their  departure,  or  awaiting  their  arrival,  are  embraced  in  that  class  of  persons 
who  have  business  with  the  railroad  and  as  such  are  invited,  or  can  claim  the 
right  to  enter  the  station  premises. s* 

Premises  of  Terminal  Corporation. — Where  a  corporation  holds  itself 
out  as  giving  passengers  terminal  facilities,  and  providing  a  union  station  for 
the  various  railways  centering  in  its  city,  its  invitation  to  persons  to  come  upon 
its  premises  extends,  not  only  to  actual  travelers,  but  to  those  coming  either  to 
assist  or  greet  the  incoming  passengers.^'' 

§§  3043-3047.  Degree   of   Care   Required— §  3043.  In   General.— A 

railroad  company  is  bound  to  exercise  ordinary  care  for  the  safety  of  a  person 
upon  it  premises  for  the  purpose  of  meeting  an  incoming  passenger,^®  or  one 
who  goes  to  a  station  for  the  purpose  of  escorting  an  outgoing  passenger,^''  or 
one  who  goes  to  a  railway  station  to  meet. a  friend  expected  on  the  train,  and  to 
get  on  the  train  in  case  his  friend  is  aboard,^"  such  persons  not  being  trespass- 
ers. ^^  Where  there  is  a  custom  to  allow  persons  to  accompany  passengers  to 
trains,  they  are  on  the  premises  by  the  carrier's  implied  invitation,  and  the 
carrier  is  bound  to  exercise  ordinary  care  for  their  safety.®^  It  has  been  held 
that  all  persons  having  duties  to  perform  incidental  to  the  departure  and  ar- 
rival of  passengers,  are  entitled  to  the  same  protection  as  passengers,  or  intended 
passengers,  while  there.®^  A  person  going  to  a  train  to  receive  a  passenger  need 
not  wait  until  the  train  actually  arrives  before  going  t.^  the  platform  in  order  to 
avail  himself  of  the  rule  that  requires  a  carrier  to  exercise  ordinary  care  for  his 
safety.®*  A  boy  sent  to  a  station  to  meet  a  relative  is  not  necessarily  a  tres- 
passer because  he  fails  to  immediately  leave  the  platform  after  the  arrival  of 
the  train,  and  take  the  shortest  route  home.^^ 

§§  3044-3047.  As  to  Station,  Approaches,  Platforms,  etc.— §  3044. 
Duty  in  General. — As  to  persons  at  a  station  to  meet  and  assist  incoming,  or 
to  aid  outgoing,  passengers  for  their  convenience,  comfort,  and  safety,  a  carrier 
must  exercise  ordinary  care  to  keep  its  waiting  room  in  a  reasonably  safe  con- 

56.  Right  to  enter  premises. — Mont-  a  railway  company  at  its  station  to  meet 
gomery,  etc.,  R.  Co.  v.  Thompson,  77  Ala.  a  passenger  is  not  a  trespasser.  Hence 
448,  54'  Am.  Rep.  72.       _  the  company  must  exercise  due  diligence 

57.  Premises  of  terminal  corporation. —  to  secure  his  safety.  Gulf,  etc.,  R.  Co.  v. 
Union,  etc.,  R.  Co.  v.  Londoner,  50  Colo.  Williams,  31  Tex.  Civ.  App.  469,  51  S.  W. 
23,  114  Pac.  316,  33  L.  R.  A.,  N.  S.,  433.  653. 

58.  Persons  meeting  passengers — Or-  A  party,  who  was  on  the  grounds  of 
dinary  care  necessary.— Atchison,  etc.,  R.  the  defendant  railway  company  to  meet 
Co.  V.  Cogswell,  23  Okla.  181,  99  Pac.  ^^'S  wife  and  daughter,  who  were  passen- 
923,  20  L.  R.  A.,  N.  S.,  837;  Winscott  v.  g^rs  on  an  incoming  tram,  was  not  a  tres- 
Chicaeo,  etc.,  R.  Co.,  151  Mo.  App.  378,  passer  or  a  passenger,  but  a  hcensee,  to- 
131   S7  W.   749.  wards  whom  the  company  was  bound   to 

A  common  carrier  is  liable  for  injury,  exercise  ordinary  care.  Izlar  v.  Man- 
through  its  negligence,  to  one  on  its  chaster,  etc.,  R.  Co.,  35  S.  E.  583,  57  S. 
premises     to     meet    a   friend.     Cherokee  C.  332. 

Packet   Co.   v.   Hilson,   95   Tenn.   1,   31   S.  ^2.  Custom  to  allow  persons  to  accom- 

W    737  pany   passengers   to    trains. — Fortune     v. 

59.  Person  escorting  outgoing  passen-  Southern  R.  Co.,  150  N.  C.  695,  64  S.  E. 
ger. — 'Winscott  v.  Chicago,  etc.,  R.  Co.,  151  '      „  ,         _                   •     j  r„ 

Mo.  App.  378,  131  S.  W.  749.  ^3.    Care  same  as  required  for  passen- 

„„     t,             .         ,.                 ,            .      .r  gers. — Galloway  v.   Chicago,   etc.,   R.   Co., 

.60.     Person  _  mtending   to   take   tram   if  gg  Minn.  346,  57  N.  W.  1058,  23  L.  R.  A. 

friend   is   on  it— Texas    etc.,    R.    Co.     v.  443^  45  Am.  St.  Rep.  468. 

Best,  18  S.  W.  234,  66  Tex.  116.  64.    Going  on  platform  before  train  ac- 

61.    Arkansas,   etc.,   R.    Co.   v.    Sain,    90  tually  arrives. — Louisville,   etc.,   R.   Co.  v. 

Ark.  378,  119  S.  W.  659,  33  L.  R.  A.,  N.  S.,  Smith,  135  Ky.  462,  132-  S..W.  806. 

910;  Winscott  v.  Chicago,  etc.,  R.  Co.,  151  65.    Failure  to   leave  immediately  after 

Mo.  App.  378,  131  S.  W.  749;  Texas,  etc.,  departure   of   train.— New    York,    etc.,    R. 

R.  Co.  V.  Best,  66  Tex.  116,  18  S.  W.  334.  Co.  v.  Mushrush,  11   Ind.  App.  192,  37  N. 

A  person  who  goes  on  the  platform  of  E.  954,  38  N.   E.  871. 
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dition,^  and  to  avoid  injuring  them  by  defective  stational  facilities  or  approaches 
thereto.^'? 

Person  at  Station  to  Bid  Adieu. — A  person  who  goes  to  a  depot  merely 
as  an  acquaintance  of  and  to  say  good-by  to  a  departing  passenger,  and  not 
as  an  attendant  or  to  assist  her,  is  not  there  on  an  implied  invitation  of  the 
carrier,  but  as  a  mere  licensee,  to  whom  it  owes  no  duty  to  keep  the  waiting 
room  and  its  approaches  in  a  safe  condition.®® 

Unsafe  Condition  of  Road  between  Depot  and  Ferry  Landing. — A  rail- 
road company  is  liable  for  injuries  to  one  who  goes  from  its  depot  to  its  ferry 
landing  to  meet  his  family  expected  on  its  ferryboat,  when  caused  by  the  un- 
safe condition  of  its  road  intended  for  the  use  of  passengers  and  persons  hav- 
ing business  at  the  landing.®^ 

§  3045.  Defects  in  Platform. — A  railroad, company  owes- the  duty,  in  re- 
lation to  the  platform  accommodations,  of  ordinary  prudence  to  a  licensee  com- 
ing to  the  depot  for  the  purpose  of  meeting  his  daughter  on  a  train.'^''  To  per- 
sons who  come  upon  a  platform  to  meet  or  part  with  passengers,  or  who  stand 
in  such  relation  to  a  railroad  company  as  requires  care,  the  company  is  bound  to 
have  the  structure  strong  enough  to  bear  all  who  could  stand  upon  it.'^^  A  rail- 
road company  is  liable  for  injuries  due  to  the  defective  condition  of  a  station 
platform  to  persons  coming  to  the  station  to  meet  passengers '^^  or  to  assist 
departing  passengers.'^* 

Hole  in  Wharf. — A  steamboat  company  is  liable  for  negligence  in  leaving 
a  hole  in  a  wharf,  causing  injuries  to  one  who  accompanied  a  passenger,  such 
portion  of  the  wharf  being  customarily  used  for  passengers.''* 

Person  Visiting  Station  at  Improper  Time. — Where  a  woman  visited  a 
station  during  the  evening  to  find  her  husband,  after  the  regular  trains  had 
left  and  the  depot  was  closed,  and  the  lights  had  been  turned  out,  and  stepped 
into  a  hole  on  the  platform  and  was  injured,  though  the  railroad  company  may 
have  been  guilty  of  negligence  as  to  the  condition  of  the  platform,  she  can  not 
recover,  inasmuch  as  it  owed  her  no  duty  and  she  went  on  the  premises  at  her 
periL'^^B 

§  3046.  Failure  to  Sufficiently  Light  Premises. — A  railroad  company  is 
under  obligation  to  protectors  and  friends,  attendant  on  the  departure  of  pas- 
sengers or  awaiting  their  arrival,  to  keep  the  depot  and  platform  well  lighted 

66.  Waiting  room. — St.  Louis,  etc.,  R.  form  he  leaned  or  brushed  against  what 
Co.  V.  Grimsley,  90  Ark.  64,  117  S.  W.  1064.  appeared  to  be  a  heavy  railing,  but  which 

67.  Stational  facilities  and  approaches.  in  fact  was  so  rotten  that  it  give  way  and 
— Chesapeake,  etc.,  R.  Co.  v.  Paris,  107  caused  him  to  fall  and  sustain  injuries, 
Va    40S     59   S    E    398  ths  defective  condition  of  the  railing  hat- 

68.  Person 'at  depot  merely  to  say  jng  existed  for  a  long  time  and  the  de- 
good-by.-Judgment,  107  S.  W.  883,  re-  fp/lant  bemg  aware  of  it,  defendant  was 
versed  in  Galveston  etc.,  R.  Co.  v.  Matz-  '^^le,  for  such  a  railmg  is  not  entirely 
dorf,  102  Tex.  43,  112  S.  W.  1036,  30  L.  °  ^^^^  ^^^  boundaries  of  tne  station  but 
R    A     N    S     833  make   a  place   for  persons  to  stand  in 

■'      ■     ''         '   ,.  .           ■           ,    ,  fair  weather.     Winscott  v.    Chicago,   etc., 

69.  Unsafe   condition   of   road   between  r   Qo.,  151  Mo.  App.  378,  131  S.  W.  749. 
depot    and     ferry     landing.— Chesapeake,  73.   Person  assisting  passenger  to  board 
etc.,    R.    Co.   V.   Meyer    (Ky.),    119    S.   W.  train.— A  person  going  on  a  railroad  plat- 
18^-  form  to  assist  an  aged  friend  to  board  a 

70.  Platform  accomodations. — Smoakz'.  train  may  recover  for  injuries  occassioned 
Savannah,  etc.,  R.  Co.,  65  S.  C.  299,  43  S.  by  defects  in  the  platform.  Hamilton  v. 
E.  662.  Texas,   etc.,   R.   Co.,   64  Tex.  251,   53  Am. 

71.  Strength    of    platforms. — Gillis     v.       Rep.  756. 

Pennsylvania  R.   Co.,   59  Pa.   129,   98   Am.  74.     Hutchins    v.    Penobscot    Bay,    etc;, 

Dec.    317.  Steamboat  Co.,  110  Me.  369,  86  Atl.  250. 

72.  Rotten  railing  around  platform.—  75.  Person  visiting  station  at  improper 
Where  plaintiff  went  to  the  station  of  the  time. — Sullivan  v.  Minneapolis,  etc.,  R. 
defendant  to  meet  his  son,  and  while  in  Co.,  90  Minn.  390,  97  X'.  W.  114,  101  Am. 
conversation   on   the   outside   of   the   plat-  St.    Rep.   414. 
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at  night,'^®  and  is  liable  for  injuries  to  one  who  comes  to  the  depot  to  meet 
friends,  caused  by  failure  to  keep  the  station  platform  in  a  reasonably  safe 
condition  and  reasonably  well  lighted J'^  although  the ,  fact  that  the  platform  is 
not  sufficiently  lighted  furnishes  no  ground  of  recovery  where  it  is  not  the  proxi- 
mate cause  of  the  injury. '''^ 

Persons  at  Station  at  Unusual  Hour. — The  duty  of  a  railroad  to  have  its 
station  platforms  guarded  and  lighted  so  as  to  protect  persons  coming  to  the 
station  to  bid  farewell  to  friends  intending  to  leave  on  regular  passenger  trains 
does  not  extend  to  persons  coming  at  an  unusual  hour  with  one  who  intends 
leaving  on  a  freight  in  charge  of  stock,  and  who,  although  allowed  the  use  of 
the  waiting  room,  and  allowed  to  load  at  the  platform  instead  of  in  the  yards, 
is  not  a  passenger  except  in  a  very  limited  sense  J® 

§  3047.  Negligence  in  Handling  Baggage. — A  railroad  company  owes 
to  one  who  comes  to  a  passenger  station  to  receive  a  friend,  on  arrival,  ordinary 
care  for  his  safety,  and  is  liable  for  an  injury  from  the  negligence  of  an  em- 
ployee in  handling  the  baggage.®" 

§  3048.  Entering  Train  or  Cars. — Right  to  Enter,  and  Care  Owed. — 

A  person  may  enter  a  train  to  assist  a  passenger  to  board  it,  in  conformity  with 
a  practice  acquiesced  in  by  the  carrier  ^^  or  when  such  assistance  is  needed  and 
is  not  furnished  by  the  company, ^^  and  such  person  is  not  a  trespasser,®^  but  a 


76.  Keeping  premises  lighted. — Mont- 
gomery, etc.,  R.  Co.  V.  Thompson,  77  Ala. 
448,   54  Am.  Rep.  72. 

77.  Failure  to  keep  platform  sufficiently 
lighted.— New  York,  etc.,  R.  Co.  v.  Mush- 
rush,  11  Ind.  App.  193,  37  N.  E.  954,  38 
N.    E.   S71.  _ 

78.  Proximate  cause  of  injury. — Where 
plaintiff  went  into  a  car  for  the  purpose 
of  seating  his  wife,  and  was  injured  in  at- 
tempting to  leave  the  car  after  it  was  in 
motion,  the  fact  that  the  platform  was  not 
sufficiently  lighted  furnishes  no  ground  of 
recovery;  that  not  being  proximate  cause 
of  the  injury.  Berry  7/.  Louisville,  etc.,  R. 
Co.,  109  Ky.  727,  22  Ky.  L.  Rep.  1410,  60 
S.  W.   699. 

(9.  Person  at  station  at  unusual  hour. 
— Dowd  V.  Chicago,  etc.,  R.  Co.,  84  Wis. 
105,  54  N.  W.  24,  20  L.  R.  A.  527,  36  Am. 
St.    Rep.    917. 

80.  Negligence  in  handling  baggage. — 
Atlantic,  etc.,  R.  Co.  v.  Owens,  123  Ga. 
393,  51   S.   E.   404. 

A  railroad  is  liable  for  injuries  to  one 
who  comes  to  its  depot  to  meet  a  relative 
expected  on  an  incoming  train,  when 
caused  by  the  negligence  of  its  employees 
in  placing  a  baggage  truck  on  a  narrow 
space  used  for  receiving  and  discharging 
passengers.  Denver,  etc.,  R.  Co.  v. 
Spencer,  61  Pac.  606,  27  Colo.  313,  51  L. 
R.   A.   121. 

81.  Acquiescence  of  carrier. — Cooper  v. 
Atlantic,  etc.,  R.  Co.,  78  S.  C.  562,  59  S. 
E.  704;  Chesapeake,  etc.,  R.  Co.  v.  Paris, 
107  Va.   408,  59   S.   E.  398. 

The  absence  of  any  rule  prohibiting  it, 
and  of  objection  on  the  part  of  those  in 
charge,  operates  as  a  consent  on  the  part 
of  a  railroad  company  that  a  person,  not 
a   passenger,    may   enter   one   of   its    cars 


for  the  purpose  of  assisting  a  passenger 
to  a  seat.  Missouri,  etc.,  R.  Co.  v.  Miller, 
15  Tex.   Civ.  App.  428,  39  S.  W.  583. 

82.  Failure  of  carrier  to  furnish  assist- 
ance.— St.  Louis,  etc.,  R.  Co.  v.  Cunning- 
ham,  48   Tex.   Civ.   App.   1,   106   S.   W.   407. 

A  person  holding  a  ticket  entitling  him 
or  her  to  transportation  as  a  passenger 
on  a  railroad  train,  if  feeble,  or  encum- 
bered with  heavy  baggage  or  other  im- 
pediments, is  entitled  to  have  assistance 
in  boarding  the  train,  and  if  it  is  not  af- 
forded by  the  railway  officials  or  serv- 
ants, the  escort  of  such  person  may  ren- 
der the  necessary  assistance,  and  is  en- 
titled to  enter  the  train  for  such  purpose. 
Johnson  v.  Southern  R.  Co.,  53  S.  C.  303, 
81   S.   E.  212,  69  Am.   St.  Rep.  849. 

Plaintiff  boarded  defendant's  train  in  or- 
der to  show  his  wife  a  seat,  but  before  he 
succeeded  the  train  started,  and  he  was 
injured  in  getting  off.  The  wife  was  ac- 
companied by  two  children,  one  three 
years  old  and  the  other  five,  the  younger 
of  which  she  was  carrying.  She  also  had 
a  hand  satchel,  while  plaintiff  was  carry- 
ing her  valise  in  one  hand  and  a  lunch 
basket  in  the  other.  Plaintiff  notified  the 
conductor  of  his  purpose  in  getting  on 
the  train.  Held  sufficient  to  justify  a  find- 
ing that  plaintiff  was  properly  on  the 
train.  Texas,  etc.,  R.  Co.  v.  Funderburk, 
68   S.  W.   lOOG,   30  Tex.   Civ.  App.  ;i2. 

83.  Persons  assisting  passengers  on 
train  not  trespassers. — Arkansas,  etc.,  R. 
Co.  V.  Sam,  90  Ark.  278,  119  S.  W.  659,  22 
L.  R.  A.,  N.  S.,  910;  Morrow  v.  Atlanta, 
etc.,  R.  Co.,  134  N.  C.  93,  46  S.  E.  12; 
Whitley  v.  Southern  R.  Co.,  122  N.  C 
987,  29   S.   E.  783. 

Tliose  who  go  i-'pon  cars  at  a  railway 
station  for  the  purpose  of  meeting  and  as- 
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licensee,®*  and  while  not  entitled  to  that  high  degree  of  care  that  the  railroad 
company  owes  a  passenger,®^  the  railroad  company  is  charged  with  the  duty  of 
exercising  ordinary  care  for  his  safety.®*  It  has  been  held  that  a  person  accom- 
panying passengers  to  assist  them  in  entering  a  train  is  not  a  bare  licensee,  but 
has  at  least  a  tacit  invitation  from  the  carrier  by  virtue  of  the  relation  between 
it  and  the  passenger,  and  is  entitled  to  at  least  ordinary  care.®''  It  has  also  been 
held  that  where  one  assists  a  passenger,  with  the  knowledge  of  the  agent  of  the 
carrier,  whose  duty  it  is  to  assist  passengers  on  or  off  the  trains,  it  is  presumed 
that  such  assistance  is  rendered  with  the  carrier's  approval,  so  that  it  must  ex- 
ercise the  same  degree  of  care  toward  such  person  as  toward  a  passenger.®® 

A  person  boarding  an  electric  car  to  see  relatives  and  friends  off  and 
assist  them  if  necessary  in  accordance  with  a  common  custom  is  a  licensee  to 
whom  the  carrier  is  bound  to  exercise  ordinary  care.®^ 

§§  3049-3056.  Affording  Opportunity  to  Leave  Train  or  Cars^ 
§  3049.  In  General. — There  is  no  obligation  upon  a  railroad  to  hold  its  train 
until  every  person  not  a  passenger  leaves  the  same,  irrespective  of  the  time  of 
the  stop  made  at  the  station. ^^     Where  one  enters  a  train  for  the  purpose  of 


sisting  the  incoming  or  outgoing  passen- 
gers in  such  "friendly  offices  as  may  be 
reasonably  necessary  for  their  conveni- 
ence, comfort,  and  safety"  are  not  tres- 
passers, and  to  them  the  company  owes 
the  duty  of  exercising  reasonable  care. 
Arkansas,  etc.,  R.  Co.  v.  Sain,  90  Ark.  278, 
119    S.   W.   659,   22   L.   R.   A.,   N.    S.,   910. 

84.  Licensees. — Southern  R.  Co.  v.  Par- 
ham,  10  Ga.  App.  531,  73  S.  E.  763;  Hous- 
ton, etc.,  R.  Co.  V.  Phillio,  69  S  W.  994, 
59  L.  R.  A.  392,  96  Tex.  18,  97  Am.  St. 
Rep.  868. 

Plaintiff  assisted  his  infirm  sister  on  a 
passenger  train,  which  started  while  he 
was  seating  his  sister,  and  he  was  injured 
in  getting  oflf  while  it  was  moving.  Held, 
that  plaintiff  was  on  the  train  as  an  im- 
plied license,  and  the  company  was  bound 
to  exercise  ordinary  care  to  protect  him 
from  injury.  Huchingson  v.  Texas  Cent. 
R.  Co.,  55  Tex.  Civ.  App.  229,  118  S.  W. 
1123. 

85.  Not  entitled  to  care  required  of  pas- 
sengers.— Flaherty  v.  Boston,  etc..  Rail- 
road, 186  Mass.  567,  72  N.  E.  66;  Mis- 
souri, etc.,  R.  Co.  V.  Hibbitts,  49  Tex.  Civ. 
App.  419,  109  S.  W.  228;  Dunne  v.  New 
York,  etc.,  R.  Co.,  91  N.  Y.  S.  145,  99  App. 
Div.  571. 

In  an  action  against  an  electric  rail- 
road company  for  injuries  to  a  licensee 
by  the  sudden  starting  of  a  car  as  she 
was  standing  on  the  lower  step,  rules 
adopted  by  the  carrier  for  the  guidance 
of  its  servants,  requiring  them  to  exer- 
cise the  highest  degree  of  care  in  handling 
cars  to  avoid  injuring  themselves  or  oth- 
ers, imposed  a  higher  degree  of  care  than 
was  imposed  by  law  and  were  therefore 
inapplicable.  Otto  v.  Milwaukee  Xorth- 
ern  R.  Co.,  148  Wis.  54,  134  N.  W.  157. 

86.  Ordinary  care  necessarv. — Lucas  v. 
New  Bedford,  etc.,  R.  Co.  (Mass.),  6 
Gray  64,  66  Am.  Dec.  406;  :Missouri,  etc., 
R.  Co.  V.  Hibbitts,  49  Tex.  Civ.  App.  419, 
109   S.   W.   228. 


The  obligation  of  a  railroad  to  one  ac- 
companying a  passenger  into  a  car  is  not 
that  due  a  passenger,  but,  if  it  suffers  him 
to  enter  its  car,  it  owes  him  ordinary  care 
from  the  time  he  enters  until  he  leaves 
the  same.  Dunne  v.  New  York,  etc.,  R. 
Co.,  91   N.  Y.   S.  145,  99  App.  Div.  571. 

87.  Tacit  invitation. — Chesapeake,  etc., 
R.  Co.  V.  Paris,  107  Va.  408,  59  S.  E.  398. 

Where  plaintiff  went  to  defendant's 
station  to  accompany  his  wife  and  chil- 
dren, who  intended  to  become  passengers 
on  defendant's  train,  and  plaintiff  was  in- 
jured by  the  premature  starting  of  the 
train  while  he  was  endeavoring  to  place 
his  wife's  baggage  aboard,  plaintiff  was 
on  defendant's  premises  by  its  im.phed 
invitation,  and  defendant  was  therefore 
bound  to  exercise  ordinary  care  for  his 
safety.  Chesapeake,  etc.,  R.  Co.  v.  For- 
tune,  107  Va.   412,   59   S.   E.   1095. 

88.  Same  degree  of  care  as  for  passen- 
ger.— McElvane  v.  Central,  etc.,  R.  Co., 
170  Ala.  525,  54  So.  489,  34  E.  R-  A.,  N.  S., 
715. 

Person  assisting  sick  passenger. — If  a 
railroad  company  agrees  to  receive  upon 
its  train  a  passenger  who  is  so  sick  and 
feeble  as  to  render  it  necessary  for  him 
to  be  carried  into  the  car,  and  the  con- 
ductor has  knowledge  of  the  fact  that  a 
person  entered  the  car  as  an  assistant  in 
carrying  the  passenger  into  it,  the  com- 
pany owes  such  person  the  same  duty, 
while  he  is  rendering  assistance  to  the 
passenger  and  while  he  is  leaving  the  car, 
that  it  owes  to  any  of  its  passengers  for 
hire.  Louisville,  etc.,  R.  Co.  v.  Crunk, 
119  Ind.  542,  21  N.  E.  31,  13  Am.  St.  Rep. 
443,   41   Am.    &   Eng.    R.   Cas.   158. 

89.  Person  boarding  electric  car. — Otto 
V.  Milwaukee  Northern  R.  Co.,  148  Wis. 
54,    134    N.   W.   157. 

90.  Duty  as  governed  by  time  of  stop. — 
Dunne  v.  New  York,  etc.,  R.  Co.,  91  N. 
Y.   S.  145,   99  App.   Div.  571. 
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assisting  a  passenger  in  entering  or  leaving  a  train,  but  whose  purpose  is  not 
known  and  there  are  no  circumstances  to  put  the  carrier  upon  notice,  the  car- 
rier is  not  bound  to  hold  the  train  until  he  has  had  time  to  alight. ^^  It  is  not 
negligence  for  a  carrier  to  start  its  train  at  a  station  before  a  person  who  has  as- 
sisted a  passenger  on  board  has  had  time  to  get  off,  unless  it  has  notice  of  his 
intention  to  get  off,®^  though  such  person  was  rightfully  on  the  train  by  custom- 
ary invitation  and  the  trainmen  owed  him  the  duty  of  ordinary  care,'*^  and  the 
carrier  is  not  liable  in  such  case  for  injuries  resulting  from  attempting  to  alight 
from  the  train  after  it  was  in  motion.^*  The  same  rule  applies  to  a  passenger 
who  left  her  train,  and  boarded  another,  at  a  meeting  point,  to  converse  with 
her  sister,  and  who  sustained  injuries  in  leaving  the  latter  train,  in  the  absence 
of  proof  that  the  employee  operating  such  train  knew  of  her  presence,  and  that 
it  was  only  temporary. ^s 

Ignorance  of  Plaintiff's  Position  as  Displacing  Duty  of  Ordinary  Care. 
—Where  a  person  assisting  passengers  on  an  electric  car  was  thrown  there- 
from and  injured  by  the  sudden  starting  thereof,  the  fact  that  the  carrier's 
servants  did  net  know  of  such  person's  perilous  situation  or  have  such  reason- 


91.  Holding  train  in  absence  of  knowl- 
edge of  purpose  in  boarding  train.^ — Geor- 
gia.— Seaboard  Air  Line  R.  Co.  v.  Bradley, 
135  Ga.  193,  54  S.  E.  69,  114  Am.  St.  Rep. 
196. 

Kentucky. — Berry  v.  Louisville,  etc.,  R. 
Co.,  109  Ky.  737,  S3  Ky.  L.  Rep.  1410,  60 
S.  W.  699. 

Missouri. — Yarnell  v.  Kansas,  etc.,  R. 
Co.,  113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A. 
599. 

Texas. — International,  etc.,  R.  Co.  v. 
Satterwhite,  15  Tex.  Civ.  App.  103,  38  S. 
W.  401;  Bullock  v.  Houston,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  55  S.  W.  184. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  S.  E.  398. 

A.  went  to  the  depoL  to  meet  his  wife 
at  about  half  past  four  o'clock  on  a  dark 
and  foggy  morning.  When  the  train  ar- 
rived he  went  into  the  first  sleeper  and 
asked  the  porter  if  there  was  a  lady  to 
get  off,  and  was  told  she  might  be  in  the 
next  car.  He  walked  rapid!}'  out  of  the 
car  and  as  he  reached  the  platform  of  the 
car  the  train  suddenly  started  and  he  was 
thrown  off  and  injured.  His  wife  had 
left  the  train  before  he  got  on,  and  her 
baggage  had  been  put  off.  All  other  pas- 
sengers for  that  station  had  gotten  off, 
and  those  waiting  for  the  train  had  taken 
passage,  and  the  mail,  express  matter, 
and  baggage  had  been  put  off  also.  None 
of  the  employees  of  the  railroad  com- 
pany had  any  knowledge  that  plaintiff 
had  gone  on  the  train,  or  expected  to 
board  it  at  that  time,  and  a  brakeman 
knew  that  his  wife  had  gotten  off,  and  did 
not  need  A.'s  assistance.  How  long  the 
train  stopped,  and  whether  any  signal  of 
starting  was  given,  were  matters  in  dis- 
pute. Held,  that  it  was  not  the  absolute 
duty  of  the  company  to  keep  the  train 
standing  until  he  got  off;  that  its  duty 
was  relative,  and  that  the  company  was 
not  liable  for  the  injury.  Griswold  v.  Chi- 
cago, etc.,  R.  Co.,  64  Wis.  653,  26  N.  W. 
101. 


92.  Not  negligence  to  start  train  before 
attendant  has  alighted. — Yarnell  v.  Kan- 
sas, etc.,  R.  Co.,  113  Mo.  570,  31  S.  W.  1, 
18  L.  R.  A.  599;  Saxton  v.  Missouri  Pac. 
R.  Co.,  98  Mo.  App.  494,  72  S.  W.  717; 
Oxsher  v.  Houston,  etc.,  R.  Co.,  67  S.  W. 
550,  39  Tex.  Civ.  App.  420. 

93.  Immaterial  that  person  on  train 
rightfully. —  Wickert  v.  Wisconsin  Cent. 
R.  Co.,  142  Wis.  375,  135  N.  W.  943,  30 
Am.  &  Eng.  Ann.  Cas.  453. 

94.  Injuries  in  alighting. — Georgia. — 
Coleman  v.  Georgia  R.,  etc.,  Co.,  84  Ga. 
1,  10  S.  E.  498,  40  Am.  &  Eng.  R.  Cas. 
690. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Es- 
penscheid,  17   Ind.  App.  558,  47   N.  E.  186. 

Kentucky. — Berry  v.  Louisville,  etc.,  R. 
Co.,  60  S.  W.  699,  109  Ky.  737,  23  Ky.  L. 
Rep.  1410. 

Oklahoma. — Midland  Valley  R.  Co.  v. 
Bailey,  34  Okla.  193,  134  Pac.  987. 

Texas. — International,  etc.,  R.  Co.  v. 
Satterwhite,  47  S.  W.  41,  19  Tex.  Civ.  App. 
170. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  S.  E.  398. 

Where  a  railroad  company  allowed  per- 
sons to  go  on  its  cars  at  the  station  to 
assist  passengers  and  gave  signals  be- 
fore the  starting-  of  the  train  that  they 
might  safely  alight,  it  is  not  liable  for  the 
death  of  one  who  boarded  its  train  for 
such  purpose,  and  who  in  voluntarily  at- 
tempting to  alight  after  the  train  had 
started  without  the  usual  signals,  was  by 
a  sudden  jerk  thrown  under  it  and  killed, 
where  none  of  the  employees  knew  of 
his  purpose  in  boarding  the  train  or  his 
intention  to  alight  therefrom.  Hill  v. 
Louisville,  etc.,  R.  Co.,  53  S.  E.  651,  134 
Ga.  243,  3  L.  R.  A.,  N.  S.,  432. 

95.  Passenger  boarding  train  at  junc- 
tion point  to  converse  with  sister. — Bul- 
lock V.  Houston,,  etc.,  R.  Co.  (Tex.  Civ. 
App.),   55   S.   W.   184. 
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able  ground  to  know  as  to  be  chargeable  therewith,  did  not  displace  the  duty  to 
use  ordinary  care  for  such  person's  safety  which  the  carrier  owed  to  such 
person. ^^ 

§  3050.  Duty  to  Give  Notice  of  Starting. — Where  a  person  enters  a 
train  for  the  purpose  of  assisting  a  passenger  in  leaving  or  entering,  the  carrier 
is  not  bound  to  notify  such  person  before  the  train  starts  where  it  has  no  notice 
of  such  person's  intention  in  entering  the  train, 3''  although  it  has  been  held  that 
it  is  not  ordinary  care  as  to  such  a  person  to  fail  to  give  the  usual  starting 
signals.'^ 

§  3051.  Assumption  That  Persons  Boarding  Train  Are   Passengers. 

• — Since  a  railway  company  is  not  bound  to  use  ordinary  diligence  to  ascertain 
the  purpose  of  a  person  boarding  its  cars,^^  trainmen  may  presume  that  all 
persons  boarding  a  train  at  a  station  for  the  reception  of  passengers  are  pas- 
sengers,^ although  it  has  been  otherwise  held.^  But  a  carrier  is  not  excusable 
for  suddenly  starting  a  car  while  a  person  was  in  a  dangerous  position  on  the 
steps  of  the  car  thereon  because  defendant's  servant  had  no  reason  to  anticipate 
that  she  did  not  do  so  as  a  passenger,  since  if  she  had  been  a  passenger  the  sud- 
den starting  of  the  car  while  she  was  so  circumstanced  would  have  indicated  ac- 
tionable negligence. 8 

§  3052.  Duty  as  Aflfected  by  Knowledge  of  Intention  of  Person 
Boarding  Train. — In  the  absence  of  any  rule  prohibiting  a  person  from  going 
on  a  train  to  assist  a  passenger  to  board  it,  a  conductor  having  notice  of  a  person 
going  on  the  train  for  such  purpose  must  detain  it  a  reasonable  length  of  time 
to  enable  the  person  to  render  the  necessary  assistance  and  to  leave  it  in 
safety,*  it  being  the  duty  of  the  conductor  to  ascertain  whether  such  person 
has  left  the  train  before  starting  it ;  ^  and  if  the  train  is  started  before  a  reason- 


96.  Ignorance  af  plaintiff's  position  as 
affecting  duty  of  ordinary  care. — Otto  v. 
Milwaukee  Northern  R.  Co.,  148  Wis.  54, 
134  N.  W.  157. 

97.  Duty  to  notice  of  departure. — Berry 
V.  Louisville,  etc.,  R.  Co.,  109  Ky.  727,  23 
Ky.  L.  Rep.  1410,  60  S.  W.  699;  Lucas  v. 
New  Bedford,  etc.,  R.  Co.  (Mass.),  6 
Gray  64,  66  Am.  Dec.  406;  Chesapeake, 
etc.,  R.  Co.  V.  Paris,  111  Va.  41,  6*  S.  E. 
398. 

Where  plaintiff  went  on  board  defend- 
ant's train  at  a  station  to  assist  his  daugh- 
ter and  her  infant  children  in  securing 
seats  as  passengers,  and  the  train,  after 
stopping  the  usual  time,  started  before 
plaintiff  got  off,  and  without  having  given 
any  notice  to  him,  he  could  not  recover 
for  injuries  received  in  alighting  from  the 
train  while  in  motion,  iri^the  absence  of 
evidence  that  defendant's  agents  knew 
that  he  had  come  aboard,  or  of  any  usage 
or  custom  to  give  notice  in  such  cases. 
Coleman  v.  Georgia  R.,  etc.,  Co.,  84  Ga. 
1,  10  S.  E.  498,  40  Am.  &  Eng.  R.  Cas.  690. 

98.  Giving  usual  starting  signal. — Doss 
V.  Missouri,  etc.,  R.  Co.,  59  Mo.  37,^  31 
Am.  Rep.  371,  criticising  Lucas  v.  New 
Bedford,  etc.,  R.  Co.  (Mass.),  6  Gray  64, 
66  Am.  Dec.  406. 

99.  Ascertaining  purpose  of  person 
boarding  train. — Seaboard  Air  Line  R. 
Co.  V.  Bradley,  125  Ga.  193,  54  S.  E.  69, 
114  Am.  St.  Rep.  196. 

1.  Presumption  that  persons  boarding 
train  are  passengers. — Wickert  v.  Wiscon- 


sin Cent.  R.  Co.,  142  Wis.  375,  135  N.  W. 
943,  30  Am.  &  Eng.  Ann.  Cae.  453;  Parks 
V.  Kentucky  Cent.  R.  Co.,  3  Ky.  L.  Rep. 
691. 

Unless  so  notified,  a  railway  company 
is  not  charged  with  knowledge  that  a  per- 
son intends  to  leave  its  train  as  soon  as 
he  has  bidden  good-by  to  a  passenger. 
Missouri,  etc.,  R.  Co.  v.  Miller,  8  Tex.  Civ. 
App.   341,  37   S.  W.  905. 

2.  When  a  steamboat  lands  at  one  of  its 
usual  stopping  places  for  taking  on  pas- 
sengers and  freight,  it  is  not  a  presump- 
tion of  law  that  every  person  who  goes 
on  board  does  so  as  a  passenger,  unless  he 
notifies  an  officer  of  the  boat  to  the  con- 
trary, so  as  to  relieve  the  officers  from 
the  duty  of  giving  to  such  as  do  not  come 
aboard  as  passengers,  proper  time  and  fa- 
cilities for  getting  ashore.  Keokuk  Packet 
Co.  V.   Henry,  50  111.  264. 

3.  Acting  on  assumption  that  person  in 
perilous  position  is  not  passenger. — Otto 
V.  Milwaukee  Northern  R.  Co.,  148  Wis. 
54,    134   N.   W.    157. 

4.  Reasonable  time — notice  to  carrier. — 
Morrow  v.  Atlanta,  etc.,  R.  Co.,  46  S.  E. 
12,  134  N.  C.  92;  Johnson  v.  Southern  R. 
Co.,  53  S.  C.  303,  31  S.  E.  313,  69  Am.  St. 
Rep.  849;  Cooper  v.  Atlantic,  etc.,  R.  Co., 
78  S.  C.  562,  59  S.  E.  704;  Chesapeake, 
etc.,  R.  Co.  V.  Paris,  111  Va.  41,  68  S.  E. 
398. 

5.  Ascertaining  departure  of  assistants. 
— Bishop  V.  Illinois  Cent.  R.  Co.,  35  Ky. 
L.  Rep.  1363,  77  S.  W.  1099. 
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able  time  has  elapsed,  and  the  assistant  attempts  to  leave  the  car  while  in  mo- 
tion but  while  the  motion  was  slow  and  a  person  of  ordinary  caution  and  pru- 
dence would  apprehend  no  danger  in  leaving,  and  if,  when  he  was  in  the  act  of 
stepping  from  the  car  to  the  station  platform,  the  motion  of  the  train  is  sud- 
denly increased  by  the  fault  or  neghgence  of  the  company's  employees  and  such 
person  is  thereby  thrown  down  and  injured,  he  is  entitled  to  recover.^  It  has 
been  held  that  where  a  passenger  was  in  an  enfeebled  condition,  so  as  to  re- 
quire the  assistance  of  others  to  carry  him  upon  the  train  and  place  him  in  a 
seat,  the  carrier's  employees  having  knowledge  of  his  condition,  and  observing 
others  whose  services  in  that  behalf  were  accepted  by  the  passenger  N.,  carrying 
him  into  the  car,  the  company  owed  him  the  same  duty  in  allowing  such  per- 
sons a  reasonable  time  to  leave  the  train  as  it  would  had  they  been  passengers 
upon  the  train,  though  they  voluntarily  offered  their  services^ 

Intention  to  Get  Off  Not  Discovered  until  after  Starting  of  Train. — 
Though  a  conductor  does  not,  till  after  the  starting  of  the  train,  know  of  the 
desire  to  get  off  the  train  of  one  who  has  entered  the  train  to  assist  a  passenger, 
it  is  his  duty  to  stop  the  train  for  him  where  the  stop  at  the  station  was  not 
long  enough  to  allow  him  to  alight,  instead  of  inviting  him  to  jump  off  the  mov- 
ing train,^''  but  such  a  person  can  not  complain  of  the  conductor's   failure  to 


6.  Injuries  while  alighting  after  train 
started. — ^Louisville,  etc.,  R.  Co.  v.  Crunk, 
119  Ind.  542,  21  N.  E.  31,  13  Am.  St.  Rep. 
443,  41  Am.  &  Eng.  R.  Cas.  158;  Johnson 
V.  Southern  R.  Co.,  53  S.  C.  303,  31  S.  E. 
212,   69  Am.   St.   Rep.   849. 

Where  one  boards  a  train  solely  for  the 
purpose  of  assisting  an  old  lady,  nearly 
blind,  at  her  request,  to  take  passage  on 
it,  before  doing  so  having  approached  the 
conductor,  and  told  him  of  her  condition 
and  need  of  assistance,  and  been  requested 
by  him  to  render  such  assistance,  so  that 
the  conductor  is  bound  to  know  of  his 
intention  to  alight  before  the  train  starts, 
it  is  the  duty  of  the  conductor  to  give  him 
a  reasonable  time  to  alight  before  start- 
ing the  train;  and  not  having  done  so,  and 
such  person  having  in  consequence  been 
injured  in  alighting,  without  any  contrib- 
utory negligence,  after  the  starting  of  the 
train,  the  carrier  is  liable  therefor.  South- 
ern R.  Co.  V.  Patterson,  148  Ala.  77,  41 
So.   964. 

When  defendant's  passenger  train  stop- 
ped at  a  station,  the  plaintiff,  with  notice 
to  its  conductor,  and  without  objection, 
assisted  his  daughter  and  her  children  to 
board  the  train,  and  at  once  started  to  re- 
turn. When  he  reached  the  door  the  train 
was  moving,  and  when  he  stepped  on  the 
top  step  it  gave  a  sudden  jerk,  which 
caused  him  to  lose  his  cquilibrum;  and  he 
had  to  jump  to  keep  himself  from  falling, 
thereby  breaking  his  leg.  The  daughter's 
evidence  was  that,  just  after  plaintiff  left 
her,  the  train  gave  two  jerks.  One  very 
violent.  Held,  the  evidence  was  suffi- 
cient, to  go  to  the  jury  on  the  question  of 
defendant's  negligence.  Whitley  v.  South- 
ern R.  Co.,  132  N.  C.  987,  29   S.  E.  783. 

A  petition,  in  an  action  for  personal  in- 
juries, stating  that  plaintiff  had  assisted 
his  sister  on  to  the  train  with  knowledge 
of  the  conductor,  and  that  the  conductor 
signaled  the  train  to  start  before  he  had 


time  to  alight,  and  because  of  a  violent 
jerk  plaintiff  was  thrown  from  the  cars 
and  injured,  states  a  cause  of  action.  Sea- 
board Air  Line  R.  Co.  v.  Bradley,  54  S.  E. 
69,  125  Ga.  193,  114  Am.  St.  Rep.  196. 

In  an  action  against  a  street  railroad 
company  for  injuries,  there  was  evidence 
that  plaintiff  accompanied  her  daughter 
into  defendant's  car;  that  the  daughter 
told  the  conductor,  who  was  on  the  plat- 
form, that  plaintiff  was  not  a  passenger; 
that  plaintiff'  turned,  and  proceeded  to 
leave  the  car,  and,  as  she  was  stepping  off 
the  platform,  the  conductor  rang  the  bell, 
and  the  car  started,  throwing  plaintiff 
upon  the  street.  Held,  that  the  case  should 
have  been  submitted  to  the  jury.  Rott 
V.  Forty  Second  St.,  etc.,  R.  Co.,  56  N.  Y. 
Super.  Ct.  151,  1  N.  Y.  S.  518. 

7.  Assistance  to  enfeebled  passenger. — 
Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind. 
542,  21  N.  E.  31,  12  Am.  St.  Rep.  443,  41 
Am.  &  Eng.  R.  Cas.  158. 

Where  a  bystander  at  a  railroad  sta- 
tion was  directed  by  a  conductor  to  as- 
sist another  in  putting  an  invalid  on  the 
train  it  became  the  conductor's  duty,  if 
he  knew  or  had  reason  to  believe  that 
such  bystander  had  gone  on  the  train  for 
the  purpose  stated,  to  delay  the  train  a 
reasonable  time  to  permit  him  to  get  off. 
Bishop  V.  Illinois  Cent.  R.  Co.,  77  'S.  W. 
1099,   25   Ky.   L.   Rep.   1363. 

7a.  Duty  to  stop  train. — Though  a  con- 
ductor did  not,  till  after  the  starting  of 
the  train,  know  of  the  desire  to  get  off 
the  train  of  one  who  had  given  his  wife, 
a  passenger,  needed  assistance  in  board- 
ing the  train,  he  should,  instead  of  telling 
him  to  jump,  have  stopped  the  train  for 
him;  the  stop  at  the  station  not  having 
been  long  enough  to  allow  him  to  alight, 
and  he  being  an  old  man.  Johnson  v. 
Southern  R.  Co.,  31  S.  E.  212,  53  S.  C.  303, 
69  Am.  St.  Rep.  849. 

Plaintiff  boarded  a  caboose  on  defend- 
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admonish  him  not  to  get  off  when  his  purpose  to  get  off  was  not  discovered  until 
he  was  in  the  act  of  so  doing.''" 

§  3053.  Right  to  Assume  That  Train  Will  Stop  for  Usual  Length  of 
Time. — Where  a  railroad  company  or  its  servants  consent  to  the  custom  of 
allowing  persons  to  board  its  train  to  assist  other  passengers,  a  person  who 
boards  a  train  for  that  purpose  may  assume  that  the  train  will  remain  at  the 
station  for  the  usual  time  and  allow  passengers  to  get  off,  and  need  not  inform 
those  in  charge  of  the  train  that  it  is  his  intention  to  get  off,  and  if  the  train 
does  not  remain  the  customary  time,  and  he  is  injured  in  making  an  exit,  he  may 
hold  the  carrier  for  its  negligence.* 

§§  3054-3055.  Notice  of  Purpose  in  Boarding  Train— §  3054.  Ne- 
cessity.— A  person  who  boards  a  train  merely  to  assist  another  to  a  seat  must 
give  notice  of  his  intention  to  get  off,  to  hold  the, company  liable  for  not  giving 
him  time  therefor,  where  the  train  stops  the  usual  time  for  passengers  to  get 
on  and  off,^  since  it  is  the  duty  of  the  person  boarding  a  train  to  assist  a  pas- 
senger to  take  notice  of  the  usual  length  of  time  allowed  for  persons  to  board 
and  alight.  1" 

§  3055.  Sufficiency  of  Notice. — It  seems  that  notice  given  to  any  of  the 
employees  in  charge  of  the  train  of  the  purpose  in  boarding  a  train  by  a  person 
assisting  passengers  is  sufficient. ^^     Since  it  is  no  part  of  the  duty  of  a  brake- 


ant's  freight  train  to  make  inquiries  from 
the  conductor  concerning  his  wife,  hav- 
ing expected  her  on  that  train,  and  while 
he  was  still  in  the  caboose,  and  waiting 
for  the  conductor,  the  train  started.  When 
the  conductor  came,  he  demanded  that 
plaintiff  pay  his  fare  or  get  off,  but  re- 
fused to  stop  the  train.  Plaintiff  stepped 
out  onto  the  platform,  and  the  conductor 
locked  the  door,  leaving  him  outside,  and 
he  was  thrown  from  the  train  by  the  sud- 
den lurching  of  the  caboose,  after  having 
attempted  to  re-enter.  Held  wrongful 
conduct  on  the  part  of  the  conductor,  for 
which  the  company  was  liable  if  it  was 
the  proximate  cause  of  the  injury.  Great 
Northern  R.  Co.  v.  Bruyere,  114  Fed.  540, 
51  C.  C.  A.  574. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  the  evidence 
showed  that  plaintiff  went  upon  the  train 
to  accompany  his  wife  and  child;  that 
when  the  conductor  called,  "All  aboard," 
he  started  to  leave  the  train,  but  found 
the  door  of  the  vestibule  locked;  that  the 
brakeman  first  told  him  he  could  not  get 
off,  anti  that  it  would  break  his  neck,  but 
afterwards  said  to  him,  "You  get  off," 
and  opened  the  door,  which  he  shut 
again  as  soon  as  plaintiff  had  passed 
through  it  to  the  platform  steps.  Plain- 
tiff jumped  from  the  train,  and  was  in- 
jured; the  train  then  being  in  rapid  mo- 
tion. Held,  that  the  evidence  justified 
a  verdict  for  plaintiff.  Galloway  v.  Chi- 
cago, etc.,  R.  Co.,  87  Iowa  458  54  N.  W. 
447. 

7b.  Failure  to  abmonish  person  not  to 
get  off. — Where  a  plaintiff',  who  was  a 
salesman  and  accustomed  to  railroad 
travel,  went  into  a  car  to  seat  his  wife, 
and  in  attempting  to  leave  the  car  while 


in  motion,  on  a  dark  night,  was  injured, 
in  an  action  to  recover  for  his  injuries  he 
can  not  complain  of  the  conductor's  fail- 
ure to  admonish  him  not  to  get  off,  when 
the  conductor  did  not  know  of  his  pur- 
pose to  get  off  until  he  was  in  the  act  of 
so  doing,  and  then  exclaimed  to  him, 
"Steady!  Be  careful!"  Berry  v.  Louisville, 
etc.,  R.  Co.,  60  S.  W.  699,  22  Ky.  L.  Rep. 
1410,    109    Ky.    727.. 

8.  Assumption  that  train  will  make 
usual  stop. — Texas  Cent.  R.  Co.  v.  Hutch- 
ingson  (Tex.  Civ.  App.),  132  S.  W.  509. 

9.  Duty  to  give  notice  of  purpose  in 
boarding  train. — Dillingham  v.  Pierce 
(Tex.  Civ.  App.),  31  S.  W.  203;  Chesa- 
peake, etc.,  R.  Co.  V.  Paris,  107  Va.  408,  59 
S.  E.  398. 

A  father  who  assisted  his  daughter 
aboard  a  train,  without  giving  to  the  train 
crew  any  indication  of  his  desire  to  get 
off  again,  can  not  recover  for  injuries  en- 
suing on  his  attempt  to  alight  from  the 
train  while  in  motion,  and  without  his 
having  requested  the  conductor  to  stop. 
Coleman  v.  Georgia  R.,  etc.,  Co.,  84  Ga. 
1,  10  S.  E.  498,  40  Am.  &  Eng.  R.  Cas. 
690. 

10.  Missouri,  etc.,  R.  Co.  v.  Miller,  8 
Tex.  Civ.  App.  241,  27  S.  W.  905;  Inter- 
national, etc.,  R.  Co.  V.  Satterwhite,  15 
Tex.  Civ.  App.  102,  38  S.  W.  401;  Texas, 
etc.,  R.  Co.  v.  McGilvary  (Tex.  Civ. 
App.),  29  S.  W.  67;  Doss  v.  ^Missouri,  etc., 
R.  Co.,  59  Mo.  27.  21  Am.  Rep.  371. 

11.  Sufficiency  of  notification  to  any  of 
carrier's  employees. — Texas,  etc.,  R.  Co. 
V.  Funderburk,  68  S.  W.  1006,  30  Tex. 
Civ.  App.  22. 

Conductor  acting  upon  statement  of 
porter  or  brakeman  having  notice. — ■ 
Where   a   person    entering   a   car   with   a 
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man  to  listen  to  conversations  between  persons  about  to  get  on  the  train,  the 
occurrence  of  the  conversation  does  not  make  it  the  carrier's  duty  to  hold  the 
train  for  the  one  wishing  to  get  off,  where  he  has  not  heard  such  conversation, 
and  understood  therefrom  that  one  of  them  was  to  assist  the  other  on  the  train, 
and  then  get  off.^^  The  mere  fact  that  a  person  in  charge  of  children  to  be 
placed  on  a  train  does  not  buy  a  ticket  for  herself  when  securing  theirs,  and 
that  she  states  that  she  is  sending  them  to  their  mother,  is  not  notice  that  she 
intends  to  accompany  them  into  the  train  and  return,  so  as  to  require  the  rail- 
road company  to  give  her  notice  before  starting  the  train  after  she  has  entered 
it.i^  The  fact  that  a  passenger  needs  assistance  does  not  charge  the  carrier  with 
notice  of  the  purpose  of  a  person  accompanying  such  passenger  on  the  train  to 
leave  the  train  after  rendering  the  necessary  assistance,^*  although  under  cer- 
tain circumstances  it  may  do  so.^^  The  fact  that  servants  of  a  railroad  see  a 
person  who  accompanied  a  passenger  onto  the  train  walking  in  the  aisle  of  the 
car,  or  coming  out  on  the  platform,  does  not  require  them  to  forbear  from  giv- 
ing the  signal  that  the  train  could  proceed ;  ^^  and  a  railroad  is  not  required,  as 
a  matter  of  law,  to  have  a  servant  stationed  at  the  foot  of  the  steps  to  hold  a 
train  until  a  person  not  a  passenger  can  leave  the  same,  when  that  person  only 
signifies  his  intention  of  leaving  by  his  act  of  alighting.^''  The  mere  fact  that 
one  who  accompanied  a  passenger  onto  a  railroad  train  descends  onto  the  step 
of  the  car  was  not  sufficient  to  render  the  conduct  of  the  railroad's  servants  in 
starting  the  train  negligence.^® 

§  3056.  Right  to  Rely  on  Information  by  Employee  as  to  Time  of 
Stop. — The  practice  of  passengers  and  licensees  accompanying  them  of  seek- 
ing information  from  the  employee  placed  at  the  car  steps  to  assist  passengers 
off  and  on  as  to  the  length  of  the  train's  stop,  which  practice  is  well  known  to 
the  public  and  acquiesced  in  by  the  carrier,  renders  the  carrier  responsible  for 
the  information  imparted. ^^ 

passenger  states  to  a  porter  or  brakenian  aged  lady,  leaving  another  lady  who  had 

in   attendance   that   he   desires   to   get   off,  approached  the  train  with  them  standing 

and   the   conductor,   in   starting  the   train,  alone  beside  the  track,  such  facts  tend  to 

acts  upon  a  statement   of  such  porter  or  affect    trainmen    who    observed    them    to- 

brakeman  that  it  is  "all  right,"  the  com-  gether  with  notice  that  the  man  intended 

pany   is    chargeable   with   notice   that   the  to  leave  the  train  after  assisting  the  lady 

person    desired   to   leave   the   train.      Mis-  aboard.     International,  etc.,  R.  Co.  v.  Sat- 

souri,  etc.,   R.   Co.  v.   Miller,   15  Tex.   Civ.  terwhite,  47   S.  W.  41,   19  Tex.   Civ.   App. 

App.   428,   39   S.  W.   583.  170. 

12.  Notice  from  conversation.— Gulf,  16.  Person  going  on  platform.— Dunne 
etc.,  R.  Co.  V.  Guess  (Tex.  Civ.  App.),  »■  New  York,  etc.,  R.  Co.,  91  N.  Y.  S. 
154  S.  W.  1060.  145,   99  App.  Div.   571. 

13.  Statements  made  to  agent  when  J''-  P^"/»>  descending  steps.-Dunne  ^^ 
purchasing  ticket.-I.ouisville,  etc.,  R.  Co.       New  York,  etc     R.  Co.,  91  N.  Y.  S.   145. 

V.  Wilson,    124   Ky.   846,   30   Ky.    L.   Rep.  ifP^' „'!]■  a1'„a\^„  c*»„c      r, 

lO'i';    100   ^    W    290    ST     R     A     N     4^  18.  Person  descendmg  Steps.— Dunne  z^. 

1U5S,     lUO     S.      VV.     .iyU,     «     W     K.     A.,     IN.     &.,  AJm,,    Vr,rt      f-t,-       ^      Tr,       Q1     M      V      <5      1  i^ 
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New  York,  etc.,  R.  Co.,  91  N.  Y.  S.  145, 

,.     .  •        -r.  »r     ■  99  App.  Div.  571. 

14.  Accompanymg  Passenger  as  Notice.  19.  Right  to  rely  on  information  by 
—Where  a  tram  stopped  its  ustia  length  employee  as  to  time  of  stop.— St.  Louis, 
of  time  at  a  station,  during  which  plain-  gt^.,  R.  Co.  v.  Cunningham,  48  Tex.  Civ. 
tiff,  with  baggage  in  her  hand  and  with-  ^pp    -y    ]^06  S   W   407 

out    explaining   her   purpose    got   on    the  Where  a  bystander' at  a  railroad  station 

tram    to    assist    her    grand-children,    who  ^^s  directed  by  a  conductor  to  assist  an- 

were  with  her  and  were  to  be  passengers,  ^ther  in  putting  an   invalid   on   the   train, 

there  was  no  notice  to  the  trainmen  that  ^g  had  a  right  to   rely  on  the  assurance 

she  did  not  intend  to  remain  on  the  train.  ^f  the  conductor  that  plenty  of  time  would 

Louisville,  etc.,  R.  Co.  v.  Wilson,  124  Ky.  be   allowed   for   the   performance   or"   that 

846,  100  S.  W    290,  30  Ky.  L.  Rep.  1055,  8  duty,   and   to    believe    that    he    would,   at 

L.  R.  A.,  N.  S.,  1020.  least,   be   notified   in   time   to   alight   from 

15.  Facts  held  to  affect  employees  with  the  train  in  safety.  Bishop  v.  Illinois 
notice  of  intention. — ^Where  a  man  Cent.  R.  Co.,  25  Ky.  L.  Rep.  1363,  77  S. 
boarded    a  train    at  four    a.    m.    with    an  W.   1099. 
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§§  3057-3063.  Duties  and  Liabilities  as  to  Persons  on  Trains,  Oars, 
Etc.— §§  3057-3058.  Trespassers— §  3057.  Duty  Owed  In  General.— 
Degree  of  Care. — A  common  carrier  of  passengers  is  not  under  the  same  ob- 
ligation as  to  care  and  diligence  in  guarding  against  injuries  to  strangers,  and 
especially  to  trespassers,  as  it  is  in  guarding  against  injuries  to  passengers.^^ 
A  carrier  owes  no  duty  to  one  who  wrongfully  intrudes  himself  into  one  of  its 
trains  except  to  prevent  its  servants,  while  acting  within  the  scope  of  their  em- 
ployment, from  willfully,  wantonly,  or  intentionally  injuring  such  trespassers,^^ 
the  duty  to  the  trespassers  resting  merely  upon  grounds  of  general  humanity 
and  respect  for  the  rights  of  others. 2*  The  duty  owed  by  a  carrier  to  a  passen- 
ger on  its  trains  has  been  expressed  as  requiring  ordinary  care  and  no  more.^^ 

Liability  for  Negligence. — A  carrier  is  not  liable  for  injuries  arising  from 
negligence  merely  to  a  trespasser  on  its  cars.^^  Where  deceased  was  a  trespasser 
on  a  train,  and  his  presence  was  not  known  to  the  employees,  and  he  had  no 
invitation,  express  or  implied,  to  be  on  the  train,  the  railroad  company  is  not 
liable  for  his  death,  though  it  occurred  through  the  gross  negligence  of  the  com- 


22.  Duty  in  general. — Fretwell  v.  Sea- 
board, etc.,  Railway,  5  Ga.  App.  523, 
63  S.  E.  637;  Chicago,  etc.,  R.  Co.  v.  Mehl- 
sack,  131  111.  61,  22  N.  E.  812,  19  Am.  St. 
Rep.  17;  S.  C,  44  111.  App.  124;  Highley 
w.   Gilmer,  3  Mont.  90,  35  Am.   Rep.  450. 

A  railroad  company  is  not  required  to 
use  extraordinary  diligence  for  the  safety 
of  one  who  boards  a  train  at  a  regular 
station  without  having  made  any  effort  to 
procure  a  ticket,  and  who,  after  entering 
the  car,  does  not  inform  any  of  the  car- 
rier's servants  as  to  the  point  to  which  he 
desires  to  be  carried,  and  neither  offers 
to  pay  his  fare  nor  in  any  other  way  calls 
the  attention  of  the  conductor  or  any 
other  servant  of  the  carrier  in  charge  of 
the  train  to  his  presence,  and  who  only 
intends  to  ride  to  a  street  crossing  in  the 
city  in  which  he  entered  the  train,  at 
which  crossing  the  particular  train  is  not 
accustomed  to  stop,  and  who,  without  no- 
tifying any  of  the  train  crew  of  his  inten- 
tion to  leave  the  train  and  without  asking 
that  it  be  slowed,  attempts  to  alight  there- 
from at  stich  a  street  crossing.  Fretwell 
V.  Seaboard  Air  Line  Railway,  5  Ga.  App. 
532,   63   S.    E.    637. 

23.  No  duty  owed  except  not  to  wan- 
tonly injure. — Broyles  v.  Central,  etc.,  R. 
Co.,  166  Ala.  616,  52  So.  81;  Indianapolis, 
etc.,  R.  Co.  V.  Pitzer,  109  Ind.  179,  6  N. 
E.  310,  10  N.  E.  70,  58  Am.  Rep.  387; 
Morgan  v.  Oregon,  etc.,  R.  Co.,  27  Utah 
92,   74  Pac.   523. 

Person  hiding  on  car. — Where  a  per- 
son intentionally  hid  himself  on  a  car, 
knowing  that  he  would  not  be  permitted 
to  ride  if  his  presence  was  discovered, 
the  railroad  company  owed  him  no  duty 
of  care  by  reason  of  any  special  relation 
assumed  or  existing  between  him  and  the 
company,  save  that  it  would  not  willfully 
or  recklessly  injure  him  after  discovering 
him  on  the  train.  Farber  v.  Missouri  Pac. 
R.  Co.,  116  Mo.  81,  23  S.  W.  631,  20  L. 
R.  A.  350. 

Failure  to  tender  fare. — A  young  lady 
and  her  brother,  neither  of  whom  had 
tickets,   boarded   a   railroad   train   to   ride 


to  a  station  which  was  not  a  regular  stop 
for  trains,  but  what  is  called  a  flag  stop. 
Before  reaching  the  station  the  conductor 
passed  through  the  car  and  called  for 
tickets,  but  neither  the  lady  nor  her 
brother  tendered  tickets  nor  paid  any  fare 
or  in  any  way  indicated  that  they  desired 
to  stop  at  the  particular  station.  Upon 
arriving  at  the  station  the  rain  stopped, 
the  conductor  going  to  the  telegraph  of- 
fice, and  the  young  lady  alighted  from 
the  train,  and  as  she  did  so  the  train 
started  and  she  fell  and  sustained  in- 
juries thereby.  It  was  held,  that  the 
railroad  company  was  not  liable  as  the 
lady  was  a  mere  trespasser  on  the  train, 
and  the  company  had  no  notice  that  she 
desired  to  stop  at  that  particular  station, 
and  therefore  was  liable  only  for  miscon- 
duct towards  her  on  the  part  of  its  em- 
ployees-and  agents.  See  Railroad  Co.  v. 
Smith,   110  Tenn.   197,   75   S.   W.   711. 

Riding  on  brake  beam. — Plaintiff's  in- 
testate was  killed  while  stealing  a  ride  on 
the  brake  underneath  defendant's  pas- 
senger car.  Two  witnesses  testified  that, 
as  the  train  pulled  out  of  the  station,  they 
saw  hiin  under  the  car,  and  that  a  porter 
on  the  train  stood  on  the  car  steps  and 
appeared  to  be  watching  him.  The  ac- 
cident occurred  before  the  train  had  gone 
350  yards  from  the  station.  Held  in- 
sufficient to  show  any  ground  of  liability 
for  the  injury  sustained.  Handley  v.  Mis- 
souri Pac.  R.  Co.,  59  Pac.  271,  61  Kan. 
237. 

24.  Upon  what  duty  to  trespassers 
based. — Chicago,  etc.,  R.  Co.  v.  Mehlsack, 
131  111.  61,  22  N.  E.  812,  19  Am.  St. 
Rep.   17. 

25.  Higley  v.  Gilmer,  3  Mont.  90,  35 
Am.    Rep.   450. 

26.  Liability  for  negligence. — Broyles  v. 
Central,  etc.,  R.  Co.,  166  Ala.  616,  52  So. 
81;  Citizens'  St.  R.  Co.  v.  Merl,  26  Ind. 
App.   284,   59   N.    E.   491. 

Where  deceased,  when  killed  in  a  col- 
lision, was  a  trespasser  on  defendant's 
train,  and  the  collision  was  the  result  of 
careless  conduct  of  the   engineer  on  one 
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pany's  employees. 2'''  A  common  carrier  owes  a  trespasser  only  reasonable  care 
to  avoid  injuring  him  when  his  presence  and  his  own  inability  to  avoid  injury 
are  known  to  it.^®  A  railroad  company  is  liable  for  gross  negligence  resulting 
in  injury  to  a  person  whose  presence  on  the  train  is  known  ^9  or  should  have 
been  known. 8'' 

Assumption  of  Risk  by  Trespasser. — When  a  trespasser  boards  a  passen- 
ger train  to  steal  a  ride,  he  assumes  all  the  risks  incident  to  his  undertaking.^^ 

Duty  as  to  Persons  on  Cars  Left  Standing  Near  Depot. — Where  a  rail- 
road company  allows  passenger  cars  to  remain  on  a  side  track  near  its  depot  and 
along  a  public  street,  the  doors  of  the  cars  being  open,  it  is  negligence  to  back 
other  cars  against  them,  for  the  purpose  of  coupling,  without  seeking  to  ascer- 
tain whether  there  are  any  persons  in  the  cars,  though  no  person  had  a  right  to 
be  in  such  cars.^^ 

Duty  to  Give  Statutory  Signals  on  Starting. — A  railroad  company  owes 
no  duty  to  give  the  statutory  signals  before  starting  a  train  standing  at  a  cross- 
ing as  a  person  who  enters  the  train  for  the  purpose  of  making  purchase  from 
the  fruit  vendor  thereon,  and  who  is  injured  in  jumping  from  the  train  after  it 
has  started. ^^ 

Duty  of  Street  Railway  Company. — A  street  railway  company  owes  no 
duty  to  a  trespasser  on  a  car,  except  to  refrain  from  willfully,  wantonly,  or 
recklessly  exposing  him  to  danger ;  ^*  certainly  it  owes  no  more  than  ordinary  dili- 


of  the  trains,  defendant  is  not  liable  for 
negligently  causing  the  death,  since  such 
engineer  violated  no  duty  owing  de- 
ceased. Feeback  v.  Missouri  Pac.  R.  Co., 
167   Mo.  206,   66  S.  W.   965. 

27.  Liability  for  gross  negligence. — 
Crawleigh  v.  Galveston,  etc.,  R.  Co.,  28 
Tex.   Civ.  App.  260,  67   S.  VV.   140. 

28.  Reasonable  care  to  avoid  injury  to 
trespasser  in  dangerous  place. — Citizens' 
St.  R.  Co.  V.  Merl,  26  Ind.  App.  284,  59 
N.  E.  491;  Southerland  v.  Texas,  etc.,  R. 
Co.    (Tex.   Civ.   App.),   40   S.   W.   193. 

where,  in  an  action  against  a  railroad 
for  the  death  of  a  trespasser  killed  while 
riding  on  the  steps  of  a  passenger  car  by 
being  struck  by  a  portion  of  a  viaduct 
structure,  it  appeared  that  the  use  of  the 
emergency  brake  is  dangerous  to  pas- 
sengers, and  that  after  the  operatives  were 
informed  of  the  trespasser's  presence 
they  took  steps  to  admit  him  to  the  car, 
and  tliat  it  was  as  expenditious  a  means 
of  rescue  as  to  stop  the  train  by  means  of 
the  emergency  brake,  the  operatives 
were  not  negligent  in  failing  to  use  the 
brakes.  Graham  v.  Chicago,  etc.,  R.  Co., 
131  Iowa  741,  107  N.  W.  595,  7  t.  R.  A., 
N.   S.,   603,   117   Am.   vSt.   Rep.   445. 

Where  one  who  intended  to  take  a 
train  boarded  it  while  in  motion  and  was 
obliged  to  ride  on  the  steps,  owing  to 
the  vestibule  doors  being  locked  being  a 
trespasser,  the  operatives  of  the  train 
owed  him  no  duty  tintil  his  position  of 
danger  was  made  known  to  them,  and 
their  duty  then  was  only  to  act  with  rea- 
sonable promptness  in  adopting  such 
means  as  were  available  and  appropriate 
to  accomplish  his  rescue.  Graham  v. 
Chicago,  etc.,  R.  Co.,  107  N.  W.  595,  131 
Iowa  741,  7  L.  R.  A.,  N.  S.,  603,  117  Am. 
St.   Rep.  445. 


29.  Gross  negligence  after  knowledge 
of  trespassers  presence. — Where  plaintiff 
was  injured  through  the  gross  negligence 
of  defendant's  trainmen,  who  had  knowl- 
edge that  he  was  on  the  train,  defendant 
is  liable  for  the  injury,  even  if  the  plain- 
tiff was  a  trespasser.  Everett  tj.  Oregon, 
etc.,  R.   Co.,  9  Utah  340,  34  Pac.  289. 

30.  Plaintifif's  intestate,  wrongfully,  and 
without  the  knowledge  of  the  defendant's 
employees,  using  a  pass  belonging  to  an- 
other person,  was  in  a  caboose  attached 
to  defendant's  train.  Other  cars  were 
backed  against  the  train  with  such  force 
as  to  throw  deceased  against  a  platform. 
In  a  suit  for  damages  charging  gross  neg- 
ligence on  the  part  of  defendant's  serv- 
ants, the  court  instructed  the  jury  that  if 
the  trainmen  knew,  or  had  reason  to 
know,  that  the  caboose  was  occupied,  and 
yet  moved  it  recklessly  or  negligently, 
and  in  such  a  manner  as  that  injury  to 
persons  who  might  be  in  the  caboose 
might  reasonably  be  expected  as  the  di- 
rect consequence,  and  deceased  was  in- 
jured thereby,  defendant  was  liable.  Held 
correct.  Way  v.  Chicago,  etc.,  R.  Co.,  73 
Iowa  463,   35   N.   W.   525. 

31.  Assumption  of  risk. — Morgan  v. 
Oregon,  etc.,  R.  Co.,  27  Utah  92,  74  Pac. 
523;  Rickert  v.  Southern  R.  Co.,  123  N.  C. 
255,    31    S.    E.    497. 

32.  Duty  as  to  persons  on  cars  left 
standing  near  depot. — Louisville,  etc.,  R. 
Co.  V.  Popp,  96  Ky.  99,  16  Ky.  L.  Rep. 
369,   27    S.    W.   992. 

33.  Duty  to  give  statutory  signals  on 
starting. — Carter  v.  Charleston,  etc.,  R. 
Co.,  64  S.   C.  316,  42   S.  E.   161. 

34.  Duty  owed  by  street  railway  com- 
pany.— Massell  v.  Boston,  etc.,  R.  Co.,  78 
N.  E.  108,  191  Mass.  491;  Hagestrom  v. 
West  Chicago  St.  R.  Co.,  78  111.  App.  574. 
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gence  to  a  trespasser.^^  It  is  no  part  of  the  duty  of  a  street  railway  company 
ta  prevent  a  passenger  from  leaving  the  car  while  in  motion,  still  less  to  pre- 
vent a  trespasser  from  so  doing.^* 

§  3058.  Trespassing  Children. ^t — Where  a  boy  boards  a  street  car  and 
secretes  himself  with  an  intention  of  stealing  a  ride,  he  is  a  trespasser,  unless 
he  is  discovered,  and  his  presence  assented  to,  either  directly  or  by  implication; 
and  an  assent  by  implication  does  not  arise  from  the  fact  that  the  driver  sees 
him  and  makes  no  demand  for  fare,  when  the  driver  is  neither  required  nor  au- 
thorized to  collect  fares.^*  Employees  of  a  street  railway  company  owe  no  duty 
to  boys  endeavoring  to  ride  without  permission  and  paying  fare,  save  not  to 
injure  them  wantonly.^^  Employees  of  a  street  railway  company  are  under  no 
obligation  to  keep  a  lookout  to  prevent  boys,  endeavoring  to  ride  without  per- 
mission and  paying  fare,  from  entering  its  cars  while  in  motion  ;*o  and  a  street 
car  company  is  not  liable  to  children  injured  in  jumping  on  a  moving  street  car 
where  the  servants  in  charge  thereof  have  no  knowledge  of  the  child's  actions.*^ 


35.  Wynn  v.  City,  etc.,  R.  Co.,  91  Ga. 
344,   17   S.   E.   649. 

36.  Duty  to  prevent  trespasser  from 
leaving  train  while  in  motion. — Bright- 
man  V.  Union  St.  R.  Co.,  167  Mass.  113, 
44  N.  E.  1091. 

37.  See,  also,  post,  "Children  Entering 
Train,   Cars,   etc.,"  §   3061. 

38.  Boys  stealing  ride  as  trespasser. — 
Wynn  v.  City,  etc.,  R.  Co.,  91  Ga.  344,  17 
S.    E.    649. 

39.  No  duty  save  not  to  injure  wan- 
tonly.— Little  Rock  Tract,  etc.,  Co.  v. 
Nelson,  66  Ark.  494,  52  S.  W.  7. 

Where  deceased,  a  boy  over  eleven 
years  of  age,  got  on  the  front  platform, 
and,  after  riding  a  short  distance  on  the 
platform  or  the  steps,  let  go  or  fell,  and 
was  run  over,  there  is  no  liability,  in  the 
absence  of  evidence  of  any  conversation 
between  deceased  and  the  driver  or  of 
any  negligence  on  the  part  of  the  latter. 
Chave  v.  New  York,  etc.,  R.  Co.,  48  Hun 
620,  1  N.  Y.  S.  264,  15  N.  Y.  St.  Rep.  966. 

The  evidence  in  an  action  for  injuries 
alleged  to  have  been  sustained  through 
defendant's  negligence  showed  that  plain- 
tiff, a  boy  ten  years  old,  was  carrying 
water  for  some  third  person  when  de- 
fendant's car  passed;  that,  on  hearing 
some  one  say  that  the  driver  wanted  him, 
plaintiff  went  over  to  the  car,  where  some 
man  took  his  bucket,  and  put  it  and  the 
boy  on  the  front  platform  of  the  car;  that 
the  driver  repeatedly  ordered  him  off,  and 
at  one  time  put  him  off;  that  he  got  on 
again,  and,  after  the  car  had  started, 
jumped  off,  or  was  crowded  off  by  pas- 
sengers, and  was  thrown  under  the  car 
and  injured.  It  further  appeared  that 
soon  after  the  accident  plaintiff  said  that 
it  was  his  own  fault,  and  not  Ibc  driver's. 
There  was  nothing  to  show  that  the  driver 
knew  that  plaintiff  was  still  on  the  car 
when  the  accident  occurred.  Held,  that 
defendant  was  not  guilty  of  negligence. 
Wrasse  v.  Citizens'  Tract.  Co.,  146  Pa. 
417,   23    Atl.   345. 

Newsboys. — A  newsboy  jumping  on  an 
open  street  car  on  the  side  of  the  car 
where    an    adjustable    bar   is    in    place,    to 


sell  newspapers  is  a  trespasser,  to  whom 
the  servants  in  charge  of  the  car  ov/e  no 
other  duty  than  to  refrain  from  willfully 
or  recklessly  and  wantonly  exposing  him 
to  injury.  L,ebov  v.  Consolidated  R.  Co., 
89  N.  E.  546,  203  Mass.  380,  26  L.  R.  A., 
N.   S.,   265. 

40.  Duty  to  prevent  boys  from  enter- 
ing cars  in  motion. — Little  Rock  Tract., 
etc.,  Co.  V.  Nelson,  66  Ark.  494,  52  S.  W.  7. 

It  is  not  negligence  for  a  railroad  com- 
pany operating  small  cars  on  streets  by  a 
dummy  not  to  so  guard  the  cars  as  to 
prevent  a  trespassing  child  under  seven 
years  old  from  getting  on  and  off  the 
cars  while  being  operated,  cr  from  fall- 
ing or  being  thrown  from  such  cars-.  Jef- 
ferson V.  Birmingham  R.,  etc.,  Co.,  116 
Ala.  294,  22  So.  546,  38  L.  R.  A.  458,  67 
Am.   St.   Rep.   116. 

The  driver  of  a  street  car,  who  is  in 
front  of  a  boy  when  the  latter  attempts 
to  get  on  the  front  platform,  is  not  guilty 
of  negligence  in  failing  to  see  the  boy, 
since  the  duty  of  the  driver  is  to  look 
ahead  for  obstacles  on  the  track,  and  at- 
tend to  his  horses.  Pitcher  v.  People's 
St.  R.  Co.,  154  Pa.  500,  26  Atl.  559. 

Two  street  cars  were  being  drawn  by 
a  single  horse,  in  charge  of  a  driver  on 
the  front  platform,  from  the  stables  to 
the  repair  shops,  when  the  plaintiff,  a  lad 
six  years  old.  in  play  jmuped  on  the  rear 
platform,  and  fell  off  or  jumped  off,  sus- 
taining injury.  The  driver  knew  nothing 
of  it.  Held,  that  there  was  no  negligence 
on  the  part  of  the  railroad  company. 
Bishop  V.  Union  R.  Co.,  14  R.  I.  314,  51 
Am.   Rep.  386. 

41.  Injury  to  child  while  jumping  on 
car. — A  street  railway  company  held  not 
to  be  liable  for  injury  of  a  child  .six  years 
old,  in  attempting  to  get  upon  the  front 
platform,  while  the  driver,  who  was  also 
conductor,  was  on  the  rear  platform,  try- 
ing to  prevent  another  boy  from  hanging 
on  in  a  dangerous  position.  Hestonville 
Passenger  R.  Co.  v.  Connell,  88  Pa.  520, 
32   Am.   Rep.   472. 

Injury  by  sudden  acceleration  of  speed. 
■ — A   street  railway  company  is  not  liable 
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§§  3058-3059 


Acts  Done  with  Knowledgfe  of  Child's  Presence  Making  Carrier  Li- 
able.— The  duty  resting  upon  the  company  to  employ  the  proper  precautions  to 
avoid  injury  to  children  entering  its  cars  would  comprehend  the  exercise  of 
reasonable  diligence  to  guard  and  shield  from  danger  a  child  not  of  age  or  dis- 
cretion to  understand  and  appreciate  the  peril  of  riding  in  an  unsafe  and  exposed 
position.*^  The  fact  that  a  boy  is  a  trespasser  on  defendant's  car  will  not  pre- 
clude a  recovery  for  his  injuries,  if  the  driver,  who  knew  of  his  presence  on  the 
car,  did  not  exercise  ordinary  care  to  avoid  injuring  him.*^  Where  a  street  car 
conductor,  by  a  sudden  gesture  and  ejaculation,  frightens  a  boy  of  ten  years, 
who  is  stealing  a  ride  on  the  platform,  and  thereby  causes  him  to  fall  from  the 
car  while  it  is  in  motion,  the  company  is  liable  for  the  boy's  injury.**  Where  a 
boy  riding  on  a  car  was  willfully  and  wantonly  struck  by  the  driver,  and  thereby 
thrown  off  the  car,  the  car  wheel  passing  over  him,  the  car  owners  are  liable  for 
negligently  driving  over  him.*^ 

§§  3059-3063.  Invitees  and  Licensees— §  3059.  In  General.— One 
whose  presence  on  a  railway  train  is  not  wrongful  may  recover  for  injuries 
caused  by  the  negligence  of  the  carrier,  although  he  was  not  a  passenger  in  the 
ordinary  sense  of  the  term.*^     But  a  railroad  company  does  not  owe  to  a  per- 


for  the  death  of  a  boy  who  is  killed  in  at- 
tempting to  jump  on  the  rear  end  of  the 
grip  car,  by  reason  of  being  thrown  be- 
tween the  cars  by  a  sudden  acceleration 
of  speed,  in  the  absence  of  evidence  that 
the  gripman  saw  his  signal  to  stop.  West 
Chicago  St.  R.  Co.  v.  Binder,  51  111.  App. 
420. 

42.  Child  riding  in  dangerous  place. — 
Wynn  r.  City,  etc.,  R.  Co.,  91  Ga.  344,  17 
S.   E.   649. 

It  would  generally  be  negligence  to  al- 
low such  a  child  to  ride  upon  the  steps  of 
the  front  platform,  when  his  presence  in 
a  situation  thus  exposed  to  danger  is  ac- 
tually known,  or  the  circumstances  are 
such  as  would  make  failure  to  note  his 
peril  palpable  neglect  and  inattention  to 
duty  on  the  part  of  those  having  the  con- 
trol and  management  of  the  car.  Wynn 
V.  City,  etc.,  R.  Co.,  91  Ga.  344,  17  S.  E. 
649;  Kelly  v.  Railway  Co.,  39  Leg.  Int. 
168. 

43.  Failure  to  exercise  ordinary  care. — 
Brennan  v.  Fair  Haven,  etc.,  R.  Co.,  45 
Conn.   284,   29   Am.   Rep.   679. 

44.  Frightening  boy  so  as  to  cause  him 
to  fall  off.— Ansteth  v.  Buffalo  R.  Co.,  9 
Misc.  Rep.  419,  30  N.  Y.  S.  197,  61  N.  Y. 
St.  Rep.  703,  judgment  affirmed  in  145  N. 
Y.  210,  39  N.  E.  708,  45  Am.  St.  Rep.  607. 

45.  Driving  over  boy  thrown  from  car. 
— Pittsburg,  etc.,  R.  Co.  v.  Donahue,  70 
Pa.  119. 

46.  Duty  to  person  not  wrongfully  on 
train. — Gradin  v.  St.  Paul,  etc.,  R.  Co.,  30 
Minn.   217,    14   N.   W.   881. 

Person  on  train  with  consent  of  con- 
ductor.— A  person  riding  on  a  train,  not 
a  passenger  train,  with  the  consent  of  the 
conductor,  is  not  to  be  deemed  a  tres- 
passer, and  therefore  barred  of  a  recov- 
ery by  his  own  wrong,  at  least  in  the  ab- 
sence of  proof  that  the  conductor  had  not 
authority  to  give  such  permission.  Gradin 
V.  St.  Paul,  etc.,  R.  Co.,  30  Minn.  217,  14 
N.    W.   881. 


Stockholder  on  engine  by  invitation  of 
president. — A  person  who,  while  lawfully 
riding  on  an  engine  of  a  railroad  com- 
pany on  their  road,  is  injured  by  a  col- 
lision with  another  engine  of  theirs,  the 
collision  and  the  injury  being  occasioned 
by  the  gross  negligence  of  the  engineer 
of  the  other  engine,  may  recover  dama- 
ges of  the  company  for  such  injury,  al- 
though the  plaintiff  is  a  stockholder  in  the 
company,  riding  by  invitation  of  the 
president  and  paying  no  fare,  and  al- 
though the  engineer,  whose  negligence 
occasioned  the  collision,  had  been  ex- 
pressly forbidden  to  run  his  engine  over 
the  road  at  that  time.  Philadelphia  etc 
R.  Co.  V.  Derby  (U.  S.),  14  How.  468,  14 
L.  Ed.  502. 

Person  on  engine  by  invitation  of 
brakeman  and  knowledge  of  engineer.— 
Where  plaintiff  was  injured  by  being 
thrown  from  an  engine  where  he  had  been 
directed  to  ride  by  a  brakeman  to  whom 
he  had  paid  a  sum  less  than  the  fare  for 
such  privilege,  and  claimed  that  the  en- 
gineer had  invited  him  to  climb  over  the 
tender  into  the  cab,  and  that  he  was 
thrown  by  reason  of  the  engineer's  neg- 
ligent act  in  causing  a  jerk  of  the  en- 
gine, the  engineer  was  bound,  if  he  saw 
plaintiff,  and  knew  his  perilous  position, 
to  use  ordinary  care  to  avoid  doing  any 
act  which  would  probably  result  m  in- 
jury to  plaintiff,  though  such  act  was 
usual  in  the  proper  operation  of  the 
train.  Claiborne  v.  Missouri,  etc.,  R.  Co., 
21  Tex.  Civ.  App.  648,  53  S.  W.  837,  57 
S.  W.   336. 

Injuries  from  derailment  due  to  negli- 
gence.— Defendant's  train  while  going 
down  a  grade  of  sixty  feet  to  the  mile, 
with  engine  and  tender  reversed,  left  the 
track,  and  deceased,  who  was  on  the 
train  was  killed.  The  roadbed  was  old, 
but  had  not  been  used  till  two  months  be- 
fore the  accident,  when  it  had  been  cov- 
ered  with   six   inches   of  fresh   dirt.     The 
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son  riding  on  one  of  its  trains  without  payment  of  any  fare,  merely  by  sufifer- 
ance  of  the  conductor  in  charge  of  the  train,  that  high  and  extraordinary  degree 
of  care  for  his  personal  safety  that  is  due  to  an  ordinary  passenger  paying  the 
customary  fare,  it  being  liable  only  in  such  case  for  injuries  occasioned  by  the 
ordinary  negligence  of  its  employees. ^'^  A  railroad  company  is  liable  for  negli- 
gently injuring  persons  lawfully  on  or  around  its  cars,  even  after  its  liability  as 
a  carrier  to  them  as  passengers  has  ceased,  a  reasonable  time  having  elapsed  for 
them  to  leave  the  train  after  arriving  at  its  destination.**  It  is  not  within  the 
scope  of  the  employment  of  a  baggage  master  connected  with  a  railway  train, 
but  not  shown  to  have  been  put  in  charge  of  the  same,  to  invite  or  permit  any 
person  or  persons  to  enter  and  ride  on  a  coach  of  such  train.  Permission  given 
under  such  circumstances  can  not  create  the  relation  of  carrier  and  passenger 
between  the  company  and  the  person  thus  riding  on  such  cars.  The  company 
is  not  liable  to  such  persons  for  injuries  which  thSy  may  receive,  unless  for  neg- 
ligence or  tortious  acts  on  the  part  of  the  company.*^ 

Person  Having  Business  on  Train. — A  railroad  owes  a  duty  of  care  and 
prudence  to  a  person  entering  its  train  for  the  purpose  of  tranacting  business 
with  the  conductor,5o  or  to  a  person  accompanying  stock,  if  prudent  attention  to 
the  stock  renders  his  presence  proper.^^ 


testimony  of  several  railroad  men  was 
that  there  was  no  curve  within  a  quarter 
of  a  mile,  and  they  were  supported  by 
the  map  of  the  route.  Others  testified 
that  within  500  yards  theie  was  a  curve 
of  two  feet,  and  that  there  was  an  extra 
curve  of  six  inches  where  the  train  went 
off.  The  testimony  as  to  the  danger  of 
running  with  tender  reversed,  and  also  ai 
to  the  effect  of  the  road  being  new,  was 
conflicting.  The  rate  of  speed  testified 
to  was  from  twelve  to  fifteen  miles  an 
hour,  and  the  highest  rate  at  which,  under 
the  circumstances,  the  train  could  safely 
rim,  was  set  at  from  ten  to  fifteen  miles 
an  hour.  The  actual  cause  of  the  acci- 
dent Avas  not  shown.  Held,  that  there 
was  evidence  to  support  a  finding  of  neg- 
ligence on  the  part  of  defendant  in  operat- 
ing the  train.  Berry  v.  Missouri  Pac.  R. 
Co..   124  Mo.   223.   25    S.   W.   229. 

47.  Duty  not  same  as  owed  to  passen- 
?er. — Kansas,  etc.,  R.  Co.  v.  Berry,  .53 
Kan.  112,  36  Pac.  53,  42  Am.  St.  Rep.  278. 

Liability  for  injuries  from  collision. — 
It  is  not  within  the  apparent  scope  of  the 
em.ployment  of  a  conductor  on  a  train 
used  exclusively  for  transporting  freight 
to  invite  persons  to  ride  on  his  train;  and 
one  who  accepts  such  an  invitation,  with 
no  intention  to  pay  fare,  is  not  a  passen- 
ger; and  the  railroad  company  is  not  li- 
able to  him  for  an  iniury  sustained  by 
him  in  a  collision  while  so  riding  on  the 
train.  Powers  7\  Boston,  etc.,  R.  Co.,  153 
Mass.   188,   26   N.    E.   446. 

48.  Persons  on  train  after  relation  of 
carrier  and  passenger  has  terminated  — 
Imhoff  V.  Chicago,  etc.,  R.  Co.,  22  Wis. 
649. 

49.  Person  on  train  by  invitation  of 
baggage  master. — Reary  v.  Louisville,  etc., 
R.  Co.,  40  La.  Ann.  32,  3  So.  390,  S  Am. 
St.   Rep.   497. 


50.  Person  transacting  business  with 
conductor. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,  30  O.  St.  222. 

K.,  to  pay  twenty-five  cents,  his  fare  as 
passenger  on  a  freight  train,  handed  a 
$5  bill  to  the  conductor,  who  promised 
to  return  him  the  balance  at  the  next 
station,  K's  destination.  K,  there  left 
the  train,  and,  seeing  the  conductor  very 
busy,  waited  on  the  platform  nearly  half 
an  hour  without  demanding  the  change, 
got  aboard  the  caboose  car  as  it  was  mov- 
ing off,  received  the  same  bill,  was  told 
to  pay  at  some  future  time,  jumped  off 
while  the  train  was  moving  nearly  five 
miles  an  hour,  and  was  thereby  injured. 
In  an  action  therefor,  held,  that,  at  the 
time  of  so  getting  aboard  and  jumping 
off  while  the  train  was  moving,  the  rela- 
tion to  passenger  and  carrier  did  not  ex- 
ist between  K.  and  the  company:  the 
obligations  of  the  company  towards  him 
were  such  as  existed  in  his  favor,  as  one 
of  the  general  public,  growing  out  of  the 
failure  of  the  conductor  to  return  him  his 
money.  Pittsburgh,  etc.,  R.  Co.  v.  Krouse, 
30  O.  St.  222. 

51.  Person  accompanying  stock. — -\t 
Minnesota  transfer  plaintiff  delivered  to 
defendant  a  car  in  which  was  his  horse, 
some  furniture,  and  other  property,  to  be 
transported  over  its  line  of  road  to  Sauk 
Rapids,  under  a  contract  by  which  he 
agreed  to  load,  unload,  and  reload,  and  to 
feed,  water,  and  attend  the  stock,  at  his 
own  expense  and  risk,  while  at  the  com- 
pany's stock  yards  or  on  the  cars;  and  he 
assumed  the  duty  of  securely  placing  the 
stock  in  the  cars,  and  keeping  the  same 
securely  locked  and  fastened,  so  as  to 
prevent  the  escape  of  stock.  The  car  ar- 
rived at  Sauk  Rapids  in  the  night.  The 
plaintiff  left  the  car  for  a  few  minutes, 
and,  on  its  being  placed  on  a  side  track, 
returned  to  it,  and  laid  down.     Soon  after. 
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Licensees  and  Invitees  on  Street  Cars. — The  only  duty  owed  by  a  street 
railroad  company  to  a  licensee  on  one  of  its  cars  is  not  to  wantonly  or  intention- 
ally injure  him,  or  to  exercise  due  care  to  avert  injury  after  his  danger  becomes 
apparent. 52  If  a  person  riding  with  due  care  on  the  platform  of  a  horse  car, 
not  as  a  passenger  for  hire,  but  by  invitation  of  the  driver,  and  without  collu- 
sion with  him  to  defraud  the  company,  is  injured  through  the  driver's  negligence, 
the  company  is  liable. ^^  A  person  knowing  that  a  street  car  sometimes  made  an 
extra  trip  for  extra  pay,  who  hails  the  car  on  its  last  trip  for  the  day,  and  boards 
it,  after  it  has  stopped,  for  the  purpose  of  negotiating  with  the  car  men  for  an 
extra  trip,  is  not  a  trespasser,  but  is  there  on  the  implied  invitation  of  the  car  men 
to  contract  for  an  extra  trip,  and  hence  they  are  bound  to  exercise  ordinary 
care  and  diligence  for  his  safety  while  on  the  car.^^ 

Duty  to  Give  Warning  before  Starting  Car. — Where  is  was  dangerous  to 
start  a  car  while  a  person  who  had  boarded  it  for  the  purpose  of  negotiating 
with  the  car  men  for  an  extra  trip  was  standing  on  its  platform,  it  was  the  duty 
of  the  car  men  to  give  him  warning  of  the  intention  to  start  the  car,  and  a  rea- 
sonable time  to  get  into  the  car  or  alight.^^ 

§  3060.  Persons  on  Train  in  Violation  of  Rules  of  Carrier. — A  rule  of 
the  company,  forbidding  the  carrying  of  passengers  on  freight  trains,  is  infringed 
by  the  carrying  of  one  from  whom  no  fare  is  expected  or  collected. ^^  A  con- 
ductor in  charge  of  a  train  designed  exclusively  for  the  carriage  of  freight,  and 
operating  under  rules  which  forbid  the  carriage  of  passengers  thereon,  can  not, 
by  consenting  that  a  person  may  ride  on  such  train,  impose  upon  the  company 
the  duty  of  exercising  towards  him  the  care  which  it  owes  to  a  passenger.^' 
And  where  such  person  knows  he  is  on  the  train  in  violation  of  the  rules  of  the 
road,  he  assumes  the  risk  of  accidents. ^^  A  person  entering  a  train,  such  as  a 
through  freight  train,  which  he  knows  or  has  reason  to  believe  is  not  intended 
to  carry  passengers,  and  on  which  the  rules  of  the  company  forbid  passengers 
to  ride,  can  not  recover  damages  for  injuries  received  while  on  the  train,  unless 
they  were  willfully  or  wantonly  inflicted  by  the  carrier's  servants.'^  It  has  been 
held  that  if  a  person  is  upon  the  cars  with  the  knowledge  and  permission  of  the 
company,  and  by  reason  of  the  latter's  negligence  an  injury  is   occasioned,  it 

he   was   injured   by    an     engine     running  however,   Cincinnati,   etc.,   R.   Co.  v.   Mor- 

against  the  car.     Held  that,  although  not  ley,  4  O.  C.  C.  559,  2  O.  C.  D.  "(Oe. 

then    a   passenger,    yet,    if   prudent    atten-  Custom  to  carry  old  employees  not  suf- 

tion   to  his   horse   rendered   it   proper   for  ficiently  shown. — The   tact   that   a   person 

him  to  be  in  the  car  (and  of  that  the  jury  injured    in   a   collision    while    riding   on    a 

is  to  judge),  he  was  rightfully  there,  and  freight   train   in   violation   of  the   rules   of 

defendant    owed    him  a    duty  of    care  to  the  company  was  an  old  employee  of  the 

avoid   injuring  him.      Orcutt   v.    Northern  railroad   company,   and   that   some   of   the 

Pac.  R.  Co.,  45  Minn.  368,  47  N.  W.  1068.  conductors   had   permitted   old   employees 

52.  Duty  owed  to  licensee  on  cars. —  to  ride  on  their  freight  trains,  is  not  suffi- 
Birmingham  R.,  etc.,  Co.  v.  Sawyer,  156  cient  to  establish  a  custom  which  would 
Ala.  199,  47  So.  67,  19  L.  R.  A.,  N.  S.,  make  the  company  liable  to  him  as  a  pas- 
717.                                  _  senger,  in  the  absence  of  evidence  show- 

53.  Injury  to  invitee  by  negligence. —  ing  that  the  general  officials  of  the  road 
Wilton  V.  Middlesex  R.  Co.,  107  Mass.  had  notice  of  the  action  of  the  con- 
108,  9  Am.  Rep.  11.  ductors,   or  that   such   action  had  so   long 

54.  Person  boarding  car  for  purpose  of  continued  as  to  give  rise  to  a  presumption 
negotiating  for  extra  trip.— Brock  v.  St.  of  knowledge  by  these  officials,  and  the 
Louis  Trans.  Co.,  107  Mo.  App,  109,  81  railroad  company  is  not  liable  even  if 
S   W    219  the  injured  person  was  a  licensee   on  the 

■55.'  Brock  V.  St.  Louis  Trans.  Co.,  107  "/'"■  f^^'ll^Z'  ^°'A°«"'  ''^■'  ^^  ^°-'  '" 
Mr,      Ann     109     81     S     W     219  M.-A^S..    188,    26    N.    E.    446. 

Mo.   App.   109,  81   b.   W    219.  53     Assumption   of   risk   of   accident.— 

_  56.    Persons   on  freight  tram  m  viola-  Railroad   v.   Hailey,    94   Tenn.    383,   29    S. 

tton  of  rules.— Powers  J^   Boston,  etc.,   R.  w.    367,    27    L.    R.    A.    549;    Railroad     v. 

Co.,   153   Mass.   188,  26   N.   E.   446.         _  Meacham.  91  Tenn.  428,   19  S.  W.  232. 

57.    Consent   of   conductor  as  imposing  59.     No    recovery    except    for     injuries 

on  carrier  duty  owed  to  passenger — ^Bal-  wilfully  and  wantonly  inflicted.— Kruse  v. 

timore.  etc.,  R.  Co.  v.  Cox,  66  O.  St.  276,  St.  Louis,  etc.,  R.  Co.,  97  Ark.  137,  133  S. 

64  N.  E.   119,  90  Am.   St.   Rep.  583.     See,  W.   841. 
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would  be  estopped  from  saying  that  the  permission  was  not  granted  in  pursuance 
of  the  lawful  rules  and  regulations  of  the  company.^o  It  has  also  been  held  that 
the  act  of  a  conductor  of  a  freight  train,  who  is  forbidden  to  carry  passengers 
on  his  train,  in  allowing  a  boy  to  ride  on  the  train  without  payment  of  fare, 
is  within  the  scope  of  the  conductor's  employment,  and  the  railroad  company  is 
liable  for  an  injury  resulting  to  the  boy  from  the  lack  of  ordinary  care  on  the 
part  of  its  servant.®^ 

Persons  on  Hand  Car. — A  railroad  company  is  not  liable  for  injuries  re- 
ceived by  one  not  an  employee  while  riding  on  its  hand  car,  on  which  the  fore- 
man in  charge  was  forbidden  to  take  any  one  but  an  employee.®^  Where  a  per- 
son is  on  a  hand  car  by  invitation  of  an  employee  having  authority  to  carry 
persons  in  that  manner  in  violation  of  the  rules  of  the  railroad  company,^^  the 
railroad  company  is  liable  for  an  injury  caused  by  failure  to  use  ordinary  care.^* 
But  as  to  a  person  so  carried,  the  carrier  and  its  servants  are  bound  to  exercise 
no  greater  degree  of  care  than  is  required  in 'carrying  passengers  for  hire  on 
regular  trains. *s  While  the  conductor  of  a  delayed  passenger  train  may  pro- 
vide a  hand  car — to  transport  the  passengers  upon  the  train  under  his  charge  to  the 
place  of  destination — he  is  not  authorized  to  receive,  transport  and  discharge 
other  persons  than  those  upon  the  delayed  train,  and  if  he  does  so  and  they  are 


60.  Estoppel  to  deny  permission  was 
granted  in  pursuance  of  rules.  — Lammert 
w.  Chicago,  etc.,  R.  Co.,  9  111.  App.  388. 

61.  Permission  of  conductor  within 
scope  of  employment — Liability  for  negli- 
gence.— iWhitehead  v.  St.  Louis,  etc.,  R. 
Co.,  99  Mo^  363.  11  S.  W.  751,  39  Am.  & 
Eng.  R.   Cas.  410. 

Injuries  from  collision  resulting  from 
negligence. — A  boy  permitted  by  the  con- 
ductor of  a  freight  train  to  ride  in  a  ca- 
boose, was  asleep  when  the  train  parted, 
and  the  caboose  came  to  a  standstill  at 
the  foot  of  a  i?rade.  The  train  employees 
failed  to  give  him  any  warning  of  ap- 
proach of  a  freight  train  which  was 
flagged  only  a  quarter  of  a  mile  from  the 
caboose.  A  collision  occurred,  and  the 
boy  was  injured.  Held,  that  the  evidence 
showed  negligence  on  the  part  of  the 
train  men.  Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  99  Mo.  263,  11  S.  W.  751,  39  Am. 
&  Eng.  R.  Cas.  410. 

62.  Person  riding  on  hand  car. — Hous- 
ton, etc.,  R.  Co.  V.  Boiling,  59  Ark.  395,  37 
S.  W.  493,  37  L.  R.  A.  190,  43  Am.  St. 
Rep.   38. 

63.  Authority  of  trainmaster  to  permit 
person  to  be  carried  on  hand  car. — In  an 
action  against  a  railroad  company  for 
personal  injury,  it  appeared  that  plaintiff 
was  injured  while  being  carried  by  the 
company's  servants  on  one  of  its  hand- 
cars, by  order  of  the  trainmaster.  The 
rules  of  the  company  forbade  such  use 
of  handcars,  but  it  was  not  shown  that 
plaintiff  knew  of  this  rule.  The  trainmas- 
ter had  exclusive  control  of  that  section 
of  the  road,  there  being  no  division  su- 
perintendent; but  he  himself  testified  that 
he  had  no  authority  to  allow  plaintiff  to 
be  carried  on  a  handcar.  Held,  that  the 
evidence  justified  the  jury  in  finding  that 
the  trainmaster  had  authority  to  have 
plaintiff   carried   on   the   hand   car.    Inter- 


national,   etc.,    R.    Co.   V.    Prince,    77   Tex. 
560,  14  S.  W.  171,  19  Am.  St.  Rep.  795. 

In  an  action  to  recover  damages  for 
personal  injuries  suffered  by  plaintiff  by 
being  thrown  from  a  handcar  of  defend- 
ant, the  evidence  showed  that  plaintiff 
was  riding  in  the  handcar  as  a  passen- 
ger by  invitation  of  defendant's  train- 
master, and  dispatcher,  who  had  charge 
of  all  freight  and  passenger  trains,  but 
it  was  disputed  whether  handcars  and 
their  crews  were  under  his  control  or 
that  of  the  general  roadmaster.  The  court 
instructed  the  jury  that,  "according  to 
the  undisputed  evidence,  the  plaintiff  was 
on  defendant's  car,  either  at  the  invita- 
tion or  with  the  consent  of  the  servants 
authorized  by  the  general  trainmaster  of 
the  defendant  company,"  that  he  was  law- 
fully on  the  car,  and  that  defendant  would 
be  liable  for  any  injury  sustained  by  rea- 
son of  the  negligence  of  its  servants. 
Held,  that  it  should  have  been  left  to  the 
jury  to  say  whether  the  trainma.'ter  had 
any  authority  to  give  the  defendant's  con- 
sent for  plaintiff  to  ride  on  the  car.  In- 
ternational, etc.,  R.  Co.  Z-.  Cock,  68  Tex. 
713,  5  S.  W.  635,  3  Am.  St.  Rep.  531. 

64.  International,  etc.,  R.  Co.  v.  Prince, 
77  Tex.  560,  14  S.  W.  171,  19  Am.  St.  Rep. 
795. 

Defective  footrest. — Evidence  that,  while 
the  handcar  was  running  unusually  fast, 
a  temporary  footrest,  improvised  for  the 
occasion,  gave  away,  causing  plaintiff  to 
fall  from  the  car  and  be  injured,  is  suffi- 
cient to  justify  a  finding  that  the  accident 
was  caused  by  the  failure  of  the  com- 
pany's servants  to  use  ordinary  care.  In- 
ternational, etc.,  R.  Co.  V.  Prince,  77  Tex. 
560,   14   S.  W.   171,  19  Am.   St.   Rep.  795. 

65.  No  greater  care  required  than  for 
passengers  on  ordinary  train. — ^Interna- 
tional, etc.,  R.  Co.  V.  Cock,  68  Tex.  713, 
5  S.  W.  035,  2  Am.  St.  Rep.  531. 
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injured,  the  railroad  company  will  not  be  liable. ^^ 

Persons  on  Construction  Trains. — A  person  on  a  construction  train  with 
knowledge  of  a  rule  prohibiting  the  carrying  of  passengers,  and  who  pays  no 
fare,  is  not  a  passenger,  although  the  conductor  has  passively  assented  to  his 
presence,^''  but  the  railroad  company  owes  such  person  at  least  ordinary  care.^^ 
Where  it  is  customary  to  carry  passengers  upon  the  construction  trains,  persons 
having  no  notice  of  a  contrary  rule  of  the  company  have  a  right  to  assume  that 
the  conductor  has  authority  to  carry  persons  on  such  trains,  and  that  the  grant- 
ing of  permission  by  him  falls  within  his  general  authority  as  manager  of  the 
train.«9 

§  3061.  Children  Entering  Trains,  Cars,  etc.''« — In  an  action  against  a 
railroad  company  for  injuries  to  a  child  on  its  cars  as  a  licensee,  a  defendant's 
liability  to  the  child  is  not  the  same  as  it  would  be  to  its  employees  in  and  about 
the  same  cars.'^^  Mere  permission  or  acquiescence  of  a  railway  company  or 
its  servants  a  child's  presence  on  a  car  creates  no  duty  on  the  part  of  the  rail- 
way except  to  refrain  from  acts  willfully  or  knowingly  injurious  to  him;  and 
to  impose  this  duty  it  is  necessary  for  the  servants  doing  the  act  from  which 
it  is  claimed  the  injury  resulted  to  know  or  have  reasonably  anticipated  that  the 
child  was  in  a  position  from  which  the  injury  caused  by  the  act  might  flow  as  a 
natural  consequence.^^ 


66.  Authority  of  conductor. — Cincin- 
nati, etc.,  R.  Co.  V.  Morley,  4  O.  C.  C.  559, 
2    O.    C.   D.   706. 

67.  Person  with  knowledge  of  rule  for- 
biding  presence  as  passenger. — Deceased, 
on  a  Sunday,  took  a  seat  in  a  caboose  of 
a  construction  train  on  which  the  con- 
ductor had  no  authority  to  take  passen- 
gers. It  was  made  up  as  the  regular 
weekday  trains,  there  being  no  other  car 
for  passengers,  and  was  manned  by  the 
same  crew.  The  advertisement  in  the 
papers  onl}-  mentioned  trains  on  week 
days,  and  was  silent  as  to  trains  on  Sun- 
days, but  it  was  not  shown  that  deceased 
I'ad  ever  seen  the  advertisement.  The 
roadmaster  testified  that  on  the  preced- 
ing Saturday  one  of  the  deceased,  for 
himself  and  the  others,  who  lived  with 
him,  asked  permission  of  him  to  go  on 
the  Sunday  train,  but  was  told  that  pas- 
sengers were  -prohibited  on  it.  It  was 
not  shown  that  this  refusal  was  com- 
municated to  the  others.  The  conductor 
made  no  objection  to  the  presence  of  de- 
ceased or  others  in  the  caboose,  but  when 
the  train  broke  down,  and  it  was  neces- 
sary to  drop  the  caboose,  and  go  on  with 
the  flat  and  box  cars  only,  he  told  them 
to  get  off,  as  there  would  be  no  way  for 
them  to  get  back;  but,  on  their  saying  that 
ihey  would  take  the  chances  of  returning, 
he  said  no  more;  but  at  a-  station  further 
on  he  told  them  that  if  they  were  back 
in  twenty  minutes  they  would  not  be 
left.  No  fare  was  tendered  or  asked. 
Held,  that  the  evidence  would  not  sup- 
port a  finding  that  they  were  passengers. 
Berry  v.  Missouri  Pac.  R.  Co.,  124  Mo. 
223,   25   S.   W.   329. 

68.  Duty  of  ordinary  care. — Berry  v. 
Missouri  Pac.  R.  Co.,  134- Mo.  223,  25  S. 
W.  229. 
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69.  Custom  to  carry  passengers  on  con- 
struction trains. — St.  Joseph,  etc.,  R.  Co. 
V.  Wheeler,   35   Kan.   185,   10  Pac.  461. 

70.  See,  also,  ante,  "Trespassing  Chil- 
dren," §  3058. 

71.  Duty  not  same  as  owed  to  em- 
ployees.— Mexican  Nat.  R.  Co.  v.  Crum, 
6  Tex.   Civ.  App.   702,  25   S.  W.  1120. 

72.  Knowledge  of  perilous  position. — 
Mexican  Nat.  R.  Co.  v.  Crum,  6  Tex.  Civ. 
App.  702,  23   S.  W.   1126. 

Plaintiff,  a  boy  of  seventeen  years  of 
age,  of  reasonable  intelligence,  being  on  a 
freight  train  by  invitation  of  the  fireman, 
without  the  payment  of  fare,  was  a  mere 
licensee,  if  not  a  trespasser,  and  the  de- 
fendant railroad  company  owed  him  no 
duty  until  his  danger  was  discovered;  and 
it  was  therefore  error  to  instruct  the  jury 
to  find  for  plaintiff  if  the  servants  in 
charge  of  the  train  saw,  "or  had  reason- 
able grounds  to  believe,"  that  plaintiff 
was  about  to  jump  from  the  moving  train, 
in  time  to  prevent  the  injury  to  him,  and 
the  company  owed  plaintiff  no  duty  to 
stop  the  train  to  enable  him  to  get  off. 
Louisville,  etc.,  R;  Co.  v.  Thornton,  23 
Ky.   L.   Rep.   778,   58   S.   W.   796. 

In  an  action  against  a  railroad  com- 
pany by  the  parents  of  A.,  a  boy  six  years 
of  age,  to  recover  damages,  for  his  death, 
it  appeared  from  the  evidence  that  A.  was 
standing  at  the  back  door  of  his  father's 
house  about  ninety  feet  from  the  railroad; 
that  a  coal  train  approached,  upon  the  last 
car  of  which  two  small  boys  were  riding 
by  permission  of  the  brakeman;  that  these 
boys  motioned  to  A.  to  join  them,  where- 
upon he  ran  from  the  house,  ascended  a 
flight  of  eight  steps  leading  up  the  rail- 
road embankment,  and  climbed  on  the 
said  last  car;  that  immediately  afterwards 
his  hat  fell  off,  and  m  his  endeavor  to  re- 
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Children  Entering  Street  Cars. — See,  also,  ante,  "Trespassers,"  §§  3057- 
3058.  It  is  the  duty  of  street-railway  companies  to  prevent  children  from  en- 
tering into  their  cars,  except  under  proper  safeguards.'^^  If  a  child  enters  a 
street  car  upon  invitation  of  the  servants  in  charge,  and  is  injured  by  the  negli- 
gence of  such  servants,  the  railway  company  is  liable.''*  Where  a  minor  is  in- 
jured while  attempting  to  alight  from  the  front  platform  of  a  moving  street  car, 
it  is  not  actionable  negligence  on  the  part  of  the  street  car  company  to  permit 
plaintiff  to  ride  on  the  car,  as  distinguished  from  a  place  on  the  car  which  was 
especially  dangerous. '^^ 

Allowing  Child  to  Ride  in  Dangerous  Place. — As  a  general  rule  it  is  negli- 
gence to  allow  a  young  child  to  ride  on  the  steps  of  the  front  platform,  when 
his  presence  in  a  situation  thus  exposed  to  danger  is  actually  known,  or  the  cir- 
cumstances are  such  as  would  make  failure  to  note  his  peril  palpable  neglect  of 
duty  on  the  part  of  those  having  the  control  of  the  car.'^^  The  parent  of  a  child 
which  was  injured  while  riding  by  invitation  of  the  driver  on  the  front  platform 
of  a  horse  car,  but  not  for  hire,  may  recover  for  the  loss  of  the  child's  services.''"' 

Newsboys. — A  street  railroad  company  is  not  liable  for  damages  sustained 
by  a  newsboy  who  is  allowed  free  access  to  their  cars,  merely  because  the  injury 


cover  it  he  fell  under  the  car  and  was 
fatally  ininred.  The  brakeman  was  at  the 
time  on  the  forward  bumper  of  the  rear 
car,  and  there  was  no  evidence  that  he 
saw  A.  It  further  appeared  that  A.'s 
mother  left  him  in  charge  of  his  older 
sister  and  told  him  not  to  go  out,  and 
that  while  his  sister  was  in  a  pantrj-  get- 
ting something  for  his  breakfast,  he  went 
out  the  back  door.  Held,  that  there  was 
no  evidence  of  such  negligence  on  the 
part  of  the  company's  servants  as  to  war- 
rant the  submission  of  the  case  to  the 
jury,  and  therefore  that  a  nonsuit  was 
properly  granted,  although  there  was 
nothing  in  the  testimony  to  warrant  the 
court  in  holding,  as  a  matter  of  law,  the 
child  was  a  trespasser  in  the  sense  that 
one  of  maturer  years  might  have  been 
under  the  circumstances.  Woodbridge  v. 
Delaware,  etc.,   R.  Co.,   105  Pa.  460. 

73.  Duty  to  provide  proper  safeguards. 
— New  Jersey  Tract.  Co.  v.  Danbech,  57 
N.  J.  L.  463,  81  Atl.  1038. 

74.  Liability  for  negligence. — A  boy  of 
ten  years  old  entered  a  car  upon  the  in- 
vitation of  its  conductor,  and  was  thrown 
from  the  platform  by  the  carelessness  of 
the  driver.  Held,  that  the  company  was 
liable.  New  Jersey  Tract.  Co.  v.  Dan- 
bech,  57   N.  J.   L.   463,   31   Atl.   1038. 

A  street  railway  company  is  liable  frr 
injuries  sustained  by  plaintiff,  who  got 
on  the  front  platform  at  the  driver's  re- 
quest to  bring  him  a  drink  of  water,  and 
who  was  injured  while  getting  off,  in 
consequence  of  the  driver's  refusal  to 
slacken  speed  for  him,  on  the  ground  that 
the  conduct  of  the  driver  was  wrongful 
and  within  the  scope  of  his  employment. 
Day  V.  Brooklyn  City  R.  Co.,  12  Hun  435. 

A  boy  six  years  old  was  invited  on  a 
street  car  by  the  conductor,  and  in  alight- 
ing was  injured  because  of  the  negligence 
of  the  latter.  Held,  that  the  company  was 
liable  in  damages  for  such  negligence, 
though   the    boy   paid   no    fare.     Buck   v. 


People's  St.  R.,  etc.,  Co.,  108  Mo.  179,  18 
S.  W.  1090,  afifirmed  in  46  Mo.  App.  555. 
A  street  car  of  the  defendant  was  be- 
ing driven  by  a  boy,  who  invited  several 
other  boys  to  get  on  the  car,  which  they 
did,  riding  on  the  front  platform..  The 
driver,  who  was  also  conductor  of  the 
car,  was  inside  at  the  time,  cautioned  the 
boys  to  be  careful,  and  afterwards  twice 
ordered  them  to  leave  the  car.  He  finally 
came  toward  the  platform  in  a  threatening 
manner,  and  ordered  the  boys  to  get  off. 
The  boy  who  was  driving,  attempting  to 
tighten  the  brake,  was  pushed  away  by 
the  driver.  The  brake  was  loosened,  and 
the  speed  of  the  car  increased,  just  as  one 
of  the  boys,  becoming  frightened,  either 
jumped  or  fell  off  the  car,  and  was  in- 
stantly killed.  Held,  that  the  defendant 
was  liable  to  the  parents' of  the  boy,  his 
death  being  caused  by  its  employee's  neg- 
ligence. Biddle  v.  Hestonville,  etc.,  R. 
Co.,  112  Pa.  551,  4  Atl.  485. 

75.  Permitting  minor  to  ride  as  negli- 
gence.— Judgment,  79  S.  W.  320,  reversed 
in  Denison,  etc.,  R.  Co.  v.  Carter,  98  Te.x. 
196,  82  S.  W.  782,  107  Am.  St.  Rep.  626. 

76.  Permitting  child  to  ride  on  plat- 
form.— Wynn  v.  City,  etc.,  R.  Co.,  91  Ga. 
344,   17    S.    E.   649. 

It  is  negligence  for  the  street  railway 
company  to  permit  a  child  of  seven  years 
of  age  to  ride  on  an  iminclosed  front  plat- 
form of  a  car,  whether  the  child  rode  as  a 
passenger  or  gratuitously  by  permission 
of  the  conductor.  Kelly  v.  Railway  Co., 
39   Leg.   Int.   16S. 

Where  a  child  four  years  old  was  al- 
lowed to  ride  on  the  platform  of  a  street 
car,  and  stepped  or  fell  off  the  car  while 
it  was  in  motion,  and  was  injured,  the 
company  was  liable.  East  Saginaw  City 
R.  Co.  V.  Bohn,  27  Mich.  503. 

77.  Recovery  for  loss  of  child's  serv- 
ices.— Wilton  V.  Middlesex  R.  Co.,  125 
Mass.   130. 
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might  have  been  prevented  by  the  attention  of  their  servants  J  ^  Where  a  news- 
boy, vifhile  clinging  to  the  front  platform  of  a  street  car,  is  injured  by  the  de- 
railment of  the  car,  he  can  not  recover  damages,  in  the  absence  of  proof  of 
gross  negligence  on  the  part  of  the  railroad  company.^^ 

Child  on  Tug  Boat. — It  is  negligence  to  permit  a  child  aboard  a  tug  boat 
where  there  is  danger  of  its  being  drowned,  without  taking  adequate  precau- 
tions to  avoid  all  accidents.  If  the  crew  of  such  tug  boat  permitted  a  child  to 
come  on  board  without  the  consent  of  the  child's  parents,  the  fact  that  it  was 
against  the  orders  of  the  company  owing  the  boat,  and  without  the  knowledge 
of  the  officer  in  charge  of  the  boat,  is  not  sufficient  to  relieve  the  company  from 
liability.8« 

§  3062.  Traffic  Policeman. — A  police  officer  charged  with  the  duty  of  reg- 
ulating movements  of  street  cars  and  vehicles  at  a  street  corner  may,  to  per- 
form his  duty,  get  on  a  part  of  a  street  car  where  he  may  expose  himself  to 
dangers,  and  where  passengers  are  not  invited  or  expected  to  ride.^^ 

§  3063.  Volunteer.s2 — ^  person  who  performs  a  service  at  the  request  of 
a  railway  employee  not  having  authority  to  make  such  employment  is  a  volun- 
teer to  whom  the  railway  company  owes  no  duty  as  an  employee,  passenger,  or 
traveller  upon  a  highway  crossed  by  the  railroad. ^^ 

§§  3064-3068.  Acts  and  Omissions  of  Servants  and  Third  Persons  for 
Which  Carriers  Liable— §§  3064-3066.  Acts  of  Employees.— See,  also, 
post,  "Ejection,"  §§  3069-3072. 

§  3064.  Lessee  of  Privilege  as  Servant. — A  lessee  or  licensee  of  the  ex- 
clusive privilege  of  entering  the  cars  or  upon  the  right  of  way  to  sell  or  supply 
lunches,  is  not  a  servant  or  agent  of  the  corporation,  so  as  to  render  it  liable 
for  an  assault,  or  an  assault  and  battery,  committed  by  such  lessee  or  licensee 
upon  a  competitor  who  seeks  lawfully,  on  his  own  premises,  to  obtain  the  patron- 
age of  passengers.^* 

§  3065.  Proximate  Cause  of  Injury. — Where  a  person  who  was  on  his 

way  to  deposit  letters  in  a  railway  postoffice  on  a  train,  which  was  then  approach- 
ing on  one  track,  was  called  back  by  the  station  agent,  and  requested  to  deliver 
railroad  letters  to  the  baggage  master  on  the  same  train  at  a  time  when  a  train 
was  approaching  on  another  track,  which  such  person  was  required  to  cross  in 
order  to  reach  the  postal  car,  the  act  of  the  station  agent  did  not  render  the 
railway  company  an  insurer  of  such  person's  safety,  but  the  company  is  liable 
for  injury  to  such  person  while  returning,  from  his  errand  by  the  train  on  the 
intervening  track  only  if  the  act  of  the  agent  was  the  proximate  cause  of  the 
injury.®^ 

78.  Injuries  which  might  have  been  Haute,  etc.,  R.  Co.,  78  Ind.  393,  41  Am. 
avoided  by  attention  of  servants. — Flem-       Rep.  567. 

ing  V.   Brooklyn   City   R.   Co.,   ]    Abb.   N.  Shipper  of  stock  performing  service.— 

C.  433,  affirmed  in  74  N.  Y.  618.  Where  a  shipper  of  stock  over  defendant's 

79.  Injury  by  derailment.— North  Chi-  road  at  the  request  of  the  conductor  vol- 
cago  St.  R.  Co.  V.  Thurston,  43  111.  App.  untanly  goes  upon  the  top  of  a  freight 
587_  car   to    help    signal,    and   is    injured    by   a 

an     cuiu   „-  *„„  i,„„4.  „„-;„<.*  ,„1.„   „f  sudden  motion   of  the  train,   defendant   is 

80.  Cmla  on  tug   boat  against  rules  or  „j.  i-  l)„  j.i,„_„f„,      4  <.„],,.„        t      -on 
„^«„o„..      r'„„i      r  Tj„.,,i-„      -n;  =,i  i\t  not  liable  therefor.     Atchison,  etc.,  R.  Co. 
company. — Look  v,  Houston  Uirect  uNav.  t  •   ji         ^^   t^        r,-,  a    nn   -d        „nn    ^^ 

Co.,"76  Tex.  353,  13  S.  W.  475,  18  Am.  St.  ^i„L'"st.'l'ep.%5"a   L.Wlle''''   '' 

^^'      ■     _          ,.                  . ,  84.    Lessee  of    privilege     as     servant. — 

81.  Traffic  policeman.— Ahern  v.  Bos-  Fluker  v.  Georgia  R.,  etc.,  Co.,  81  Ga. 
ton  Elev.  R.  Co.,  210  Mass.  506,  97  N.  461,  g  S.  E.  529^,  2  L.  R.  A.  843,  12  Am. 
E-  '!'3-  St.   Rep.  328,   38  Am.   &  Eng.   R.   Cas.  379. 

82.  See,  also,  post,  "Scope  of  Employ-  85.  Proximate  cause  of  injury. — Chi- 
ment,"  §   3066.  cago,   etc.,   R.    Co.   v.    Parkinson,   56   Kan. 

83.  Volunteer.— Everhart      v.      Terre       652.   44   Pac.   615. 
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§  3066.  Scope  of  Employment. — A  railroad  company  is  not  liable  to  per- 
sons not  passengers  for  the  acts  of  its  servants  not  within  the  real  or  apparent 
scope  of  their  duty.*^  Neither  is  it  liable  for  an  assault  committed  by  its  servants 
or  agent  on  a  person  not  a  passenger,  and  having  no  relation  with  the  carrier, 
nor  in  any  way  encroaching  on  its  rights,  unless  committed  by  its  authority  and 
under  its  direction  ;'8''  but  a  railroad  company  is  liable  for  assaults  made  by  a 
conductor  while  engaged  in  the  business  of  the  railroad  company,^*  or  for  an 
assault  made  by  a  baggage  agent  upon  one  while  at  the  depot  and  engaged  in 
having  his  baggage  checked.*^ 

Directing  Performance  of  Service. — If  a  railroad  employee  without  au- 
thority directs  a  person  on  the  train  to  perform  a  service  and  negligently  leads 
him  into  danger,  such  negligence  is  the  employee's  and  can  not  be  imputed  to  the 
railroad  company .^'^ 

§§  3067-3068.  Acts  of  Third  Persons— §  3067.  In  General.— A  rail- 
road company  must  exercise  reasonable  care  to  prevent  danger  to  an  invitee  at 
its  station  to  meet  a  passenger  from  vicious  practices  of  third  parties  of  which  it 


86.  Liability  for  act  of  engineer  and  fire- 
man not  within  scope  of  duty. — Cooper 
was  allowed  to  enter  and  occupy  the  cab 
in  a  freight  train.  He  was  not  a  passen- 
ger. The  fireman  inserted  the  end  of  a 
hose  in  Cooper's  pocket,  without  his 
Icnowledge.  The  engineer,  for  amuse- 
ment, turned  hot  water  into  the  hose, 
thinlcing  it  was  cold  water,  scalding  him. 
Held,  that  the  acts  of  the  engineer  and 
the  fireman  were  not  in  the  real  or  ap- 
parent scope  of  their  duty,  and  that  the 
company  was  not  liable  for  the  injury  to 
Cooper.  International,  etc.,  R.  Co.  v. 
Cooper,  88  Tex.  607,  32  S.  W.  517,  revers- 
ing 30   S.   W.   470. 

87.  Assault  upon  one  having  no  relation 
with  carrier. — Birmingham  R.,  etc.,  Co.  v. 
Mason,  34  So.  207,  137  Ala.  342. 

88.  Assault  by  conductor  engaged  in 
business  of  company. — A  conductor  in 
chsrge  of  a  train  made  up  to  go  to  the 
aid  of  a  wrecked  passenger  train,  who  in- 
sults and  assaults  plaintiff,  who  had  come 
upon  the  train  to  ask  permission  to  ride 
to  the  wrecked  train  in  order  to  assist  his 
mother,  who  was  on  that  train,  is  engaged 
in  the  business  of  the  railroad  company, 
and  the  company  will  be  responsible  for 
his  assault.  Yazoo,  etc.,  R.  Co.  v.  Shelby, 
95  Miss.  155,  48  So.  403. 

89.  Assault  upon  one  at  depot  to  have 
baggage  checked. — ^Where  one  who  pur- 
chased a  ticket,  intending  to  take  a  train 
about  to  arrive,  failed  to  take  the  train 
because  he  did  not  get  his  baggage 
checked  in  time  to  be  placed  thereon,  and 
left  the  depot  premises,  intending  to  take 
a  train  the  next  morning,  and  afterwards, 
on  the  same  day,  returned  to  the  station 
to  arrange  for  the  checking  of  his  bag- 
gage, though  he  was  not  at  that  time  a 
passenger,  he  could  recover  of  the  com- 
pany for  an  unlawful  assault  made  upon 
him  by  the  baggage  agent  while  engaged 
in  such  business.  Georgia  R..  etc.,  Co.  v. 
Richmond,   25   S.   E.   565,   98   Ga.   495. 


90.    Directing  performance  of  service. — • 

Everhart  v.  Terre  Haute,  etc.,  R.  Co.,  78 
Ind.  292,  41  Am.  Rep.  567;  Sherman  v. 
Hannibal,  etc.,  R.  Co.,  72  Mo.  62,  37  Am. 
Rep.  423. 

An  infant  rode  upon  a  freight  car  in  a 
freight  train,  without  the  consent  of  his 
parents,  and  without  the  knov/ledge  of 
the  conductor  at  first,  though  he  after- 
wards discovered  him,  and  allowed  him  to 
remain,  without  paying  fare.  A  brake- 
man,  without  authority,  set  him  at  a  dan- 
gerous service  on  the  car,  in  trying  to 
perform  which  he  was  injured.  Held  that, 
conceding  that  the  infant  was  a  passen- 
ger, the  company  was  not  liable.  Sher- 
man V.  Hannibal,  etc.,  R.  Co.,  72  Mo.  62, 
37  Am.   Rep.  423. 

At  a  station  where  defendants'  train  of 
cars  had  stopped,  the  engine,  tender  and 
one  car  ran  down  to  the  watertank  in 
chaige  of  the  fireman,  who  asked  a  boy 
ten  years  old,  standing  there,  to  put  in 
the  hose  and  turn  on  the  water.  While 
the  boy  was  climbing  upon  the  tender  to 
comply  with  the  request,  some  detached 
cars  belonging  to  the  train  came  down 
with  ordinary  force,  and  struck  the  car 
next  to  the  tender,  whereby  the  boy  was 
thrown  down  and  crushed  to  death.  In 
an  action  by  the  parents  of  the  boy,  held, 
that  the  defendants  were  not  liable. 
Flower  v.  Pennsylvania  R.  Co.,  69  Pa. 
210,    8   Am.    Rep.   251. 

Service  performed  under  threats  of  con- 
ductor.— The  conductor  of  a  train  or- 
dered a  boy  standing  by,  and  who  was 
not  in  the  employ  of  the  railroad  com- 
pany, to  uncouple  the  cars.  The  boy  re- 
fused, but  on  being  threatened  by  the  con- 
ductor, uncoupled  the  cars,  and  in  doing 
so  was  injured.  Held,  that  the  railroad 
company  was  not  liable.  Xcw  Orleans, 
etc.,  R.  Co.  V.  Harrison,  48  Mass.  112,  12 
Am.   Rep.   356. 
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knows  or  should  know,9i  although  it  has  been  held  otherwise. ^2  A  railroad  em- 
ployee's acquiescence  in  a  witness'  remark  that  a  certain  person  was  a  dangerous 
character  can  not  charge  the  railroad  company  with  knowledge  of  such  person's 
disposition,  so  as  to  render  it  liable  for  a  subsequent  assault  upon  one  at  a  railroad- 
station  waiting  for  an  arriving  passenger.^^ 

§  3068.  Acts  of  Postal  Employees  in  Throwing  Mail  Bags  from  Train. 

— While  a  railway  company  has  no  right  to  interfere  with  a  United  States  mail 
agent  in  the  discharge  of  his  official  duties,  yet  it  has  the  right,  and  it  is  its  duty, 
to  prevent  him,  while  on  its  trains,  from  continuing  any  dangerous  practice,  of 
which  it  has  notice,  which  is  liable  to  cause  injury  to  passengers  and  others  law- 
fully on  its  premises,**  and  where  such  railroad  company  knowingly  or  habitually 
suffers  mail  bags  thrown  upon  its  passenger  platform  from  rapidly  moving 
trains,  it  is  liable  to  a  person  who  miay  be  injured  thereby,  while  rightfully  on  such 
platform, 85  although  the  custom  had  been  to  throw  the  bags  from  the  train  at  a 
different  point  on  the  platform.*^  If  the  practice  is  one  from  which  such  injury 
might  be  reasonably  anticipated,  it  is  not  necessary,  in  order  to  charge  the  com- 
pany with  this  duty,  that  on  some  former  occasion  a  like  injury  had  occurred."'' 

§§  3069-3072.  Ejection— §  3069.  In  General.— The  dominion  of  a 
railroad  corporation  over  its  trains,  tracks,  and  "right  of  way"  is  no  less  complete 
or  exclusive  than  that  which  every  owner  has  over  his  own  property.  Hence, 
the  corporation  may  exclude  whom  it  pleases,  when  they  come  to  transact  their 
own  private  business  vvfith  passengers  or  other  third  persons,  and  admit  whom  it 
pleases,  when  they  come  to  transact  such  business.**  A  mere  implied  license,  no 
matter  how  long  enjoyed,  to  transact  such  business,  for  which  no  consideration 
has  been  paid,  is  revocable  at  any  time,  and  such  revocation  results  from  notice 
not  to  prosecute  the  business  in  the  future.**    One  who  persists  in  using  the  li- 


91.  Acts  of  third  persons — Knowledge 
of  habits. — Blaisdell  v.  Long  Island  R. 
Co.,  1.36  N.  Y.  S.  768,  152  App.  Div.  318, 
reversing  order  131  N.  Y.  S.  14. 

Where  a  railroad  company  did  not  take 
such  measure  as  a  reasonably  prudeni 
man  would  have  taken  to  prevent  one 
known  to  be  insane  and  quarrelsome  from 
coming  into  its  station,  it  is  liable  for  an 
assault  made  by  the  insane  person  upon 
one  waitinc;  in  the  station  to  meet  an  in- 
coming passenger.  Blaisdell  v.  Long 
Island  R.   Co.   (Sup.),   131   N.   Y.   S.   14. 

92.  Where  a  husband  went  to  defend- 
ant's station  with  his  wife  to  assist  her 
in  boarding  defendant's  train,  but  without 
any  intention  of  himself  becoming  a  pas- 
senger, he  was  only  entitled  to  the  rights 
of  a  licensee,  and  was  not  entitled  to  re- 
cover against  the  company  for  an  assault 
or  indignity  sustained  by  him  at  the  hands 
of  a  disorderly  person  permitted  to  re- 
main in  the  station.  Judgment,  67  S.  W. 
915,  reversed  in  Houston,  etc.,  R.  Co.  v. 
Phillio,  69  S.  W.  994,  59  L.  R.  A.  393,  96 
Tex.   18,   97  Am.   St.   Rep.  868. 

93.  Facts  charging  company  with  no- 
tice.— Blaisdell  v.  Long  Island  R.  Co.,  136 
N.  Y.  S.  768,  153  App.  Div.  318,  reversing 
order  131  N.  Y.  S.  14. 

94.  Duty  as  to  preventing  practice  of 
throwing  mail  bags  from  moving  train. — 
Galloway  v.  Chicago,  etc.,  R.  Co.,  56  Minn. 
346,  57  N.  W.  1058,  23  L.  R.  A.  442,  45 
Am.  St.  Rep.  468. 


95.  Liability  for  injury. — ^Williams  v. 
Louisville,  etc.,  R.  Co.,  98  Ky.  247,  32  S. 
W.  934. 

86.  Effect  of  custom  to  throw  off  mail 
bags  at  different  place  on  platform. — 
Carver  v.  Minneapolis,  etc.,  R.  Co.,  120 
Iowa    346,    94    N.    W.    863. 

97.  Necessity  for  previous  similar  in- 
jury.— Galloway  v.^  Chicago,  etc.,  R.  Co. 
56  Minn.  346,  57  N.  W.  1058,  23  L.  R.  A. 
443,   45   Am.    St.   Rep.   468. 

98.  Right  of  railroad  corporation  to  ex- 
clude persons  coming  on  its  premises  to 
transact  their  private  business. — Fluker  v. 
Georgia  R.,  etc.,  Co.,  81  Ga.  461,  8  S.  E. 
529,  38  Am.  &  Eng.  R.  Cas.  379,  3  L.  R. 
A.   843,   12  Am.   St.   Rep.   338. 

This  applies  to  persons  selling  lunches 
to  passengers,  or  soliciting  orders  from 
passengers  for  the  sale  of  lunches.  Fluker 
V.  Georgia  R.,  etc.,  Co.,  SI  Ga.  461,  8  S.  E. 
539,  38  Am.  &  Eng.  R.  Cas.  379,  2  L.  R. 
A.   843,   13  Am.   St.   Rep.   338. 

99.  Implied  license  to  transact  business 
revocable  at  any  time. — Fluker  v.  Geor- 
gia R.,  etc.,  Co.,  81  Ga.  461,  8  S.  E.  539, 
38  Am.  &  Eng.  R.  Cas.  379,  3  L.  R.  A. 
843.   12   Am.   St.   Rep.   338. 

While  it  is  doubtless  true  that  a  rail- 
road company,  by  erecting  station  houses 
and  opening  them  to  the  public,  im- 
pliedly licenses  all  persons  tc  enter,  it  is 
equally  true  that  such  license  is  revocable 
at  the  pleasure  of  the  company  as  to  all 
persons   who   are   not    there    on    business 
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cense,  after  notice  of  its  termination,  may  be  prevented  from  so  doing  by  such 
force,  not  extending  to  life  or  limb,  as  may  be  necessary  to  effectuate  his  ex- 
expulsion  from  the  premises. ^ 

§  3070.  From  Railroad  Stations. — A  railroad  company  may  exclude  per- 
sons from  its  station,  except  within  a  reasonable  time  before,  during,  and  after 
the  arrival  and  departure  of  trains,  but  may  not  exercise  this  right  so  as  to  im- 
peril the  life  or  limb  of  persons  in  the  station. ^  A  superintendent  of  a  railroad 
depot  has  authority  to  exclude  therefrom  persons  who  persist  in  violating  the 
reasonable  regulations  prescribed  for  their  conduct,  and  thereby  annoy  passen- 
gers, or  interrupt  the  officers  and  servants  of  the  corporation  in  the  discharge  of 
their  duties.^  But  a  railroad  company  and  its  station  agent  are  liable  for  the 
act  of  the  agent  in  compelling  an  intoxicated  person  to  leave  the  station,  if  the 
agent  knew  that  he  was  in  such  condition  that  he  would  be  unable  to  take  care 
of  himself.* 

§  3071.  From  Railroad  Trains. — Right  of  Carrier  to  Eject  in  Gen- 
eral.— A  railroad  company  may  eject  from  its  train  a  person  who  is  not  entitled 
to  be  thereon, 5  but  is  bound  to  use  care  in  doing  so.'^     But  in  removing  a  tres- 


connected  with  the  road,  or  with  its  serv- 
ants or  agents.  Pittsburgh,  etc.,  R.  Co. 
■u.  Bingham,  29  O.  St.  364,  following  in 
Cincinnati,  etc.,  R.  Co.  v.  Aller,  64  O.  St. 
183,  60   N.   E.  205. 

1.  One  using  license  after  notice  of  its 

termination    may    be   forcibly    expelled 

Fluker  v.  Georgia  R.,  etc.,  Co.,  81  Ga. 
461,  8  S.  E.  529,  38  Am.  &  Eng.  R.  Cas. 
379,  2  Iv.  R.  A.  843,  12  Am.  St.  Rep.  328. 

2.  Right  of  railroad  company  to  ex- 
clude persons  from  its  station. — Adams  v. 
Chicago,  etc.,  R.  Co.  (Iowa),  135  N. 
N.  W.  21. 

3.  Authority  of  superintendent  of  depot 
to  exclude  persons  therefrom. — Common- 
wealth V.  Power  (Mass.),  7  Mete.  596,  41 
Am.    Dec.    465. 

Where  the  entrance  of  innkeepers  or 
their  servants  into  a  railroad  depot,  to 
solicit  passengers  to  go  to  their  inns,  is 
an  annoyance  to  passengers,  or  a  hind- 
rance and  interruption  to  the  railroad 
oiBcers  in  the  performance  of  their  du- 
ties, the  superintendent  of  the  depot  may 
make  a  regulation  to  prevent  persons 
from  going  into  the  depot  for  such  pur- 
pose; and  if  they,  after  notice  of  such 
regulation,  attempt  to  violate  it,  and, 
after  notice  to  leave  the  depot,  refuse  so 
to  do,  he  and  his  assistants  may  forcibly 
remove  them,  using  no  more  force  than  is 
necessary  for  that  purpose.  Common- 
wealth V.  Power  (Mass.),  7  Mete.  596,  41 
Am.   Dec.   465. 

If  a  person  in  the  waiting  room  of  a 
railway  station,  not  for  the  purpose  of 
waiting  for  a  train,  is  noisy,  drunkeri,  and 
profane,  or  otherwise  disorderly,  it  is  the 
right  and  duty  of  the  railway  company's 
station  agent,  upon  his  refusal  to  leave 
the  room,  to  remove  him,  using  no  more 
force  than  is  reasonably  necessary  for 
that  purpose.  Johnson  v.  Chicago,  etc., 
R.   Co.,  51  Iowa  25,  50  N.  W.  543. 

In  Massachusetts  it  has  been  held  that 
the  supermtendent  of  a  railroad  depot  has 
not  a  riglit  to  order  a  person  to  leave  f-he 


depot,  and  not  come  there  any  more,  and 
to  remove  him  therefrom  by  force  if  he 
does  come,  merely  because  such  person, 
in  the  judgment  of  the  superintendent, 
and  without  proof  of  the  fact,  had  vio- 
lated the  regulations  established  by  the 
railroad  corporation,  or  had  conducted 
himself  offensively  towards  the  superin- 
tendent. Hall  V.  Power  (Mass.),  12  Mete. 
482,   46  Am.   Dec.   098. 

But  in  Iowa  it  has  been  held  that  the 
waiting  room  in  a  railroad  station  is  for 
the  accommodation  of  incoming  and  out- 
going passengers,  and  not  a  place  of  resort 
foi  the  general  public,  and,  though  one 
entering  it  not  as  a  passenger  or  on  busi- 
ness with  the  company  is  not  to  be  re- 
garded as  a  trespasser,  yet,  upon  a  re- 
quest to  leave,  it  is  his  duty  to  do  so, 
whether  disorderly  or  not,  and  upon  his 
refusal  to  go  it  is  the  right  of  the  station 
agent  to  eject  him,  using  such  force  as  is 
reasonably  necessary.  Adams  v.  Chicago, 
etc.,  R.  Co.  (Iowa),  135  'X.  W.  21. 

4.  Ejection  of  intoxicated  person  from 
station. — Adams  v.  Chicago,  etc.,  R.  Co. 
(Iowa),   135    N.   W.   21. 

In  an  action  for  the  ejection  of  an  in- 
toxicated person  from  a  railroad  station 
under  such  circumstances  as  to  endanger 
his  life  or  limb,  proof  that  the  station 
agent  offered  to  take  him  home  with  him 
does  not  excuse  the  company  or  the 
agent,  where,  to  the  knowledge  of  the 
agent,  the  other  was  in  such  a  condition 
that  he  did  not  understand  the  offer. 
Adams  v.  Chicago,  etc.,  R.  Co.  (Iowa), 
135  N.  W.  21. 

5.  Railroad  company  may  eject  froip 
train  one  not  entitled  to  be  thereon. — 
Higgins  V.  Southern  R.  Co.,  98  Ga.  751, 
25  S.  E.  837;  Georgia  R.  Co.  v.  Bakloni, 
115  Ga.  1013,  42  S.  E.  364;  Brunswick, 
etc.,  R.  Co.  V.  Bostwick,  100  Ga.  96,  27 
S.  E.  723;  Wenz  v.  Savannah,  etc.,  R.  Co., 
108    Ga.   290,   33   S.   E.   970. 

6.  Care  must  be  used  in  ejection. — Co- 
lumbus, etc.,  R.  Co.  V.  Powell,  40  Ind.  37. 
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passer  from  a  train,  the  employees  in  charge  thereof  may  use  such  force  as  ap- 
pears reasonably  necessary  to  effect  their  purposed 

Who  Are  Trespassers  Liable  to  Ejection. — A  person  on  a  railroad  train 
who  has  no  valid  ticket,  and  who  refuses  to  pay  his  fare,  is  a  trespasser,  and 
may  be  ejected  in  a  proper  manner.^  Where  certain  persons  attempt  to  procure 
passage  in  a  stock  car,  some  of  whom  have  transportation  and  others  not,  those 
holding  transportation  and  refusing  to  show  the  same  when  demanded  by  the 
conductor,  and  those  refusing  to  pay  fare  when  demanded,  become  trespassers 
and  subject  themselves  to  ejection. ^ 

Right  of  Carrier  to  Call  Police  to  Eject  Trespassers. — Where  the  ordi- 
nary agents  of  a  carrier  at  one  station  have  failed  to  eject  certain  trespassers 
from  a  stock  car,  and  there  is  reason  to  expect  the  same  and  as  effective  opposi- 
tion at  the  succeeding  station,  resulting  either  in  delaying  the  train  or  compelling 
the  car  to  be  set  out  for  daylight,  the  carrier  is  entitled  to  call  the  local  police 
to  eject  the  trespassers  from  the  car.i*'  Where  a  carrier's  train  dispatcher,  hav- 
ing authority  to  eject  trespassers  from  trains,  calls  the  local  police  of  a  city  to 
assist  in  so  doing,  the  police  act  as  agents  of  the  carrier,  which  is  liable  for  any 
excesses. 11 

Authority  to  Employees  and  Liability  of  Carrier  for  Their  Acts. — As  a 
general  rule  the  conductor  of  a  railroad  train  has  the  general  control  and  man- 
agement of  his  train,  and  it  is  necessary,  as  well  for  the  protection  of  the  in- 
terests of  the  railroad  company  as  for  the  security  of  the  persons  and  property 
intrusted  to  his  care,  that  he  should  have  authority  to  eject  trespassers  from  the 
cars  under  his  control.     Therefore,  he  has  an  implied  authority  to  do  so.^^     It 


7.  Employees  may  use  such  force  as 
appears  reasonably  necessary. — Clark  v. 
Great  Northern  R.  Co.,  79  Pac.  1108,  37 
Wash.  537. 

The  holder  of  a  thousand  mile  railroad 
commutation  ticket,  expressed  to  be 
"good  for  six  months  onljr,"  after  that 
period  had  elapsed,  having  first  obtained 
legal  advice  that  the  ticket  was  good  till 
the  thousand  miles  were  traveled,  and 
before  the  ticket  was  exhausted,  tock  his 
seat  in  the  baggage  car  of  a  train,  re- 
fused payment  of  fare  otherwise  than  by 
offering  his  ticket,  and  was  forcibly 
ejected  from  the  train.  Held,  that  upon 
entering  the  car  he  did  not  become  a 
passenger,  but  was  a  trespasser,  and,  upon 
his  refusal  to  get  crff  might  be  ejected,  with 
the  use  of  any  force  necessary  to  that  end. 
Lillis  V.  St.  Louis,  etc.,  R.  Co.,  64  Mo. 
464,    27    Am.    Rep.    255. 

8.  Who  are  trespassers  liable  to  ejec- 
tion.— Texas,  etc.,  R.  Co.  v.  McDonald,  2 
Texas  App.  Civ.  Cas.,  §  163;  St.  Louis, 
etc.,  R.  Co.  V.  Fussell  (Tex.  Civ.  Aop.), 
97  S.  W.  332;  Texas,  etc.,  R.  Co.  v.  Casey, 
52  Tex.  112;  Gulf,  etc.,  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  App.  503,  95  S.  W.  64-0;  Daley 
V.  Chicago,  etc.,  R.  Co.,  145  Wis.  249,  129 
N.    W.    1062,    33    L.    R.    A.,_N.    S.,    1164. 

Plaintiff,  having  been  ejected  from  de- 
fendant's train  in  a  proper  manner  on  re- 
fusal to  pay  fare,  passed  to  the  rear  of 
the  train,  and  as  it  started  from  the  sta- 
tion plaintiff  climbed  up  on  the  steps  of 
the  rear  coach  under  the  drop  cover, 
which  was  then  down,  and  rode  for  some 
time,  when  a  brakeman  discovered  him, 
raised  the  cover,  and  ordered  him  to  come 


up  onto  the  platform,  as  the  brakeman 
testified,  or  pushed  him  off  the  platform, 
as  plaintiff  testified.  Held  that,  after 
plaintiff  had  been  ejected,  he  was  a  tres- 
passer to  whom  the  railroad  company 
owed  no  duty  except  to  protect  him  from 
injury  after  his  presence  was  discovered. 
Cincinnati,  etc.,  R.  Co.  v.  Brandenburg, 
135  S.  W.  296,  142  Ky.  814. 

9.  Texas,  etc.,  R.  Co.  v.  Diefenbach, 
167   Fed.  39,  92   C.   C.  A.   501. 

Where  B.  was  permitted  to  ride  in  a 
stock  car  of  a  fast  freight  line  to  the  first 
division  point  on  his  promise  he  would 
there  buy  a  ticket,  and  he  failed  to  do  so, 
but  attempted  to  continue  his  transporta- 
tion in  the  car  without  right,  he  was  a 
trespasser,  though  he  was  the  owner  of 
some  of  the  horses  being  shipped  in  the 
car  under  contract  between  the  carrier 
and  another,  and  was  therefore  subject 
to  ejection.  Texas,  etc.,  R.  Co.  v.  Diefen- 
bach, 167  Fed.  39,  92  C.  C.  A.  501. 

10.  Circumstances  entitling  carrier  to 
call  police  to  eject  trespassers. — Texas, 
etc.,  R.  Co.  V.  Diefenbach,  167  Fed.  39, 
92   C.   C.   A.   501. 

11.  Carrier  liable  for  excesses  of  po- 
lice.— Texas,  etc.,  R.  Co.  v.  Diefenbach, 
167  Fed.  39,  92  C.  C.  A.  501. 

12.  Conductor  has  implied  authority  to 
eject  trespassers. — Marion  v.  Chicago,  etc., 
R.  Co.,  59  Iowa  428,  13  N.  W.  415,  44  Am. 
Rep.  687;  Hoffman  v.  New  York,  etc.,  R. 
Co.,  87  N.  Y.  25,  41  Am.  Rep.  337,  affirm- 
ing 46  N.  Y.  Super.  Ct.  526;  International, 
etc..  R.  Co.  V.  Anderson,  82  Tex.  516,  17 
S.  W.  1039,  27  Am.   St.   Rep.  902;   Hamil- 
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follows  that  if  his  mode  of  ejection  is  wrongful,  or  he  is  guilty  of  excesses,  the 
railroad  company  will  be  liable  therefor.i^  But  it  has  been  held  that  a  railroad 
company  is  not  liable  for  the  act  of  a  conductor  in  ejecting  a  trespasser  from  a 
train  if  the  conductor  acts  maliciously.^*  The  authority  of  a  conductor  to  eject 
a  passenger  refusing  to  produce  a  ticket  or  pass,  or  pay  fare,  conferred  on  him 
by  a  rule  of  the  carrier,  includes  authority  to  eject  a  trespasser  refusing  to  pro- 
duce a  ticket  or  pass,  or  pay  fare.^^  If  assistants  employed  by  the  conductor 
of  a  railroad  train  to  expel  a  trespasser  from  the  car  strike  such  person  unjusti- 
fiably in  expelling  him,  the  railroad  company  is  liable,  though  the  blows  were 
struck  against  the  conductor's  orders. ^^  A  brakeman  has  implied  authorityto 
remove  from  his  train,  in  a  lawful  manner,  a  trespasser  found  on  a  car  plat- 
form ;  1'^  and  where  he  uses  unnecessary  force,i^  or  where  he  wantonly  and 
recklessly  pushes  the  trespasser  from  the  train  while  it  is  going  at  a  dangerous 
rate  of  speed,  the  carrier  is  liable  for  the  injury. i®  The  fact  that  a  brakeman  had 
no  instruction  from  the  conductor  to  beat  a  trespasser  does  not  free  the  railroad 
company  from  liability  for  a  willful  injury  inflicted  by  the  brakeman  in  the 
attempted  discharge  of  his  duty  of  ejecting  the  trespasser  from  the  train. ^'^  But 
it  has  been  held  that  where  a  brakeman,  who  has  authority  to  remove  trespassers 
from  a  train  only  upon  orders  of  the  conductor,  does  so  without  such  orders,  the 
act  is  not  in  the  scope  of  his  employment,  and  consequently  the  railroad  company 
is  not  liable  for  the  injury  caused  thereby.^^     If  a  brakeman  kicks  a  person  who 


ton  V.  Chicago,  etc.,  R.  Co.,  119  Iowa  650, 
93  N.  W.  594;  Daley  v.  Chicago,  etc.,  R. 
Co.,  145  Wis.  349,  129  N.  W.  1063,  33  L. 
R.  A.,  N.  S.,  1164. 

13.  Railroad  company  liable  for  wrong- 
ful acts  of  conductor. — A  railroad  com- 
pany is  liable  for  a  wrongful  expulsion  of 
a  trespasser  on  the  platform  of  a  car  by 
a  conductor,  where  he  did  not  exercise 
his  authority  to  accomplish  a  purpose  of 
his  own,  though  his  act  was  reckless, 
illegal,  and  a  breach  of  duty  Hoffman 
V.  New  York,  etc.,  R.  Co.,  87  N.  Y.  35, 
41  Am.  Rep.  337,  affirming  46  N.  Y.  Super. 
Ct.    536. 

Where  the  conductor  of  a  railroad  train, 
acting  in  the  line  of  his  duty,  ejects  from 
the  platform  of  a  car  a  person  who  has 
no  right  thereon,  the  company  is  liable 
if  he  has  done  it  in  a  careless,  negligent 
or  reckless  manner.  Pennsylvania  Co.  v. 
Toomey,  91  Pa.  356. 

Plaintiff,  who  was  confessedly  a  tres- 
passer on  a  passenger  train,  had  been 
twice  ejected.  He  again  climbed  to  the 
rear  steps  of  the  last  coach,  when  the 
conductor,  coming  from  inside  the  vesti- 
bule door,  seized  him  by  the  collar,  and 
slapped  and  beat  him  with  his  hand.  The 
train  was  again  stopped,  and  plaintiff 
ejected.  Held,  that  the  beating  adminis- 
tered by  the  conductor  was  within  the 
scope  of  his  authority  as  agent  of  the 
railroad  company,  so  as  to  render  it  li- 
able therefor.  Hamilton  v.  Chicago,  etc., 
R.  Co.,  119  Iowa  650,  93  ^N.  W.  594. 

14.  Railroad  company  not  liable  if  con- 
ductor acts  maliciously. — Pennsylvania  Co. 
V.  Toomey,   91   Pa.   356. 

15.  Rule  of  carrier  authorizing  con- 
ductor to  eject  trespasser  refusing  to  pro- 
duce ticket  or  pay  fare. — Dalev  v.  Chi- 
cago, etc.,  R.  Co.,  139  N.  W.  1063,  145 
Wis.  349,  33  L.  R.  A.,  N.  S.,   1164. 


16.  Liability  of  railroad  company  for 
acts  of  assistants  employed  by  conductor. 

— Coleman  v.  New  York,  etc.,  R.  Co.,  106 
Mass.   160. 

17.  Brakeman  has  implied  authority  to 
eject  trespasser  found  on  car  platform 

■Smith  V.  Louisville,  etc.,  R.  Co.,  95  Ky. 
11,  15  Ky.  L.  Rep.  390,  23  S.  W.  652,  32 
L.  R.  A.  72;  McKeon  v.  New  York,  etc., 
R.  Co.,  183  Mass.  271,  67  N.  E.  329,  97  Am, 
St.  Rep.  437;  Hoffman  v.  New  York,  etc., 
R.  Co.,  87  N.  Y.  25,  41  Am.  Rep.  337,  af- 
firming  46    N.    Y.    Super.    Ct.    526. 

18.  Carrier  liable  if  brakeman  uses  un- 
necessary force. — Smith  v.  Louisville,  etc., 
R.  Co.,  95  Ky.  11,  15  Ky.  L.  Rep.  390,  33 
S.   W.   652,   22   L.    R.   A.   73. 

If  a  brakeman  kicks  a  person  who  is 
illegally  attempting  to  board  a  train,  the 
railroad  corporation  is  responsible.  Mol- 
loy  V.  New  York,  etc.,  R.  Co.  (N.  Y.),  10 
Daly  453. 

19.  Liability  of  carrier  where  brakeman 
pushes  trespasser  from  train. — McICeont'. 
New  York,  etc.,  R.  Co.,  183  Mass.  371,  67 
N.   E.  329,  97  Am.   St.  Rep.  437. 

Though  one  is  a  trespasser,  a  carrier  is 
liable  for  an  injury  sustained  by  the 
malicious  and  willful  act  of  its  brakeman 
in  expelling  him  from  a  train.  St.  Louis, 
etc.,  R.  Co.  V.  Kilpatrick,  54  S.  W.  971, 
67  Ark.  47. 

20.  Liability  of  carrier  where  brakeman 
beats  trespasser  without  instruction  from 
conductor  to  do  so. — Alabama,  etc.,  R. 
Co.  V.  Frazier,  93  Ala.  45,  9  So.  303,  30 
Am.  St.  Rep.  28. 

21.  Ejection  of  trespassers  by  brake- 
man  who  has  authority  to  act  only  upon 
orders  of  conductor. — Marion  v.  Chicago, 
etc.,  R.  Co.,  59  Iowa  438,  13  N.  W.  415, 
44  Am.   Rep.   687. 

Rule    of   carrier    construed   not   to    au- 
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is  not  on  a  train,  and  not  attempting  to  board  it,  the  carrier  is  not  liable  for  the 
injury.^2  Where  the  rules  of  a  railroad  company  conferred  on  the  conductor  the 
authority  to  eject  trespassers,  and  required  the  baggageman  to  inform  the  con- 
ductor of  trespassers  on  the  train,  and  to  aid  in  ejecting  trespassers  when  called 
on  by  the  conductor,  the  jury  can  find  that  the  baggageman,  who,  without  calling 
on  the  conductor,  or  waiting  for  his  orders,  expelled  a  trespasser  and  used  ex- 
cessive force,  acted  within  the  scope  of  his  employment,  though  outside  the  ex- 
press authority  conferred  on  him,  so  as  to  hold  the  company  liable  for  his  wrong- 
ful act. 2^  Where  a  baggage  man  collusively  agreed  to  carry  a  person  who  had  no 
intentions  of  paying  his  fare,  the  company  is  not  liable  for  injuries  caused  by  the 
baggage  man  forcing  him  to  jump  from  the  moving  train. 2*  Where  a  flagman, 
whose  duty  it  is,  on  discovering  a  trespasser  on  a  train,  to  take  him  to  the  con- 
ductor, and  then,  if  so  directed,  to  stop  the  train,  and  put  him  off,  ejects  a  tres- 
passer on  his  own  responsibility  while  the  train  is  in  motion,  the  company  is 
liable  for  the  resulting  injury.^" 

Degree  of  Care  Required  in  Ejecting  Trespasser. — In  expelling  a  tres- 
passer, the  carrier,  through  his  servants,  is  bound  to  exercise  reasonable  care 
to  avoid  unnecessary  injury  to  the  person  expelled;  and,  for  an  injury  which 
arises  from  failure  to  use  such  care,  the  carrier  will  be  liable  in  damages.^^ 

Liability  of  Carrier  Where  Ejection  Is  Made  in  a  Reckless  and  Wanton 
Manner. — Though  a  person  riding  on  a  train  is  a  trespasser,  the  railroad  com- 


thorize  brakemen  to  eject  trespassers 
generally. — A  rule  of  a  railroad  company, 
reciting  that  brakemen  are  under  the  im- 
mediate orders  of  the  conductor  or  yard 
master,  with  whom,  they  serve,  and  must 
give  him  their  assistance  in  the  perform- 
ance of  his  duty,  and  that  they  are  to  ask 
and  receive  from  him  all  instructions 
necessary  as  to  their  duties,  and  that  in 
general  they  are  the  servants  and  guar- 
dians of  the  train  to  do  all  the  work  re- 
quired during  its  trip  and  to  protect  it 
from  danger,  does  not  authorize  freight 
brakemen  to  eject  trespassers  generally. 
Lake  Shore,  etc.,  R..  Co.  v.  Peterson,  43 
N.   E.   480,   43   N.    E.   1,   144   Ind.   314. 

Ejection  of  trespassers  by  brakemen 
held  a  violation  of  regulations  of  carrier. 
— Where  the  regulations  of  a  railroad 
company  required  its  brakeman  to  report 
trespasses  on  trains  to  the  conductors, 
and  it  appeared  that,  when  the  conductor 
was  acting  as  freight  conductor  on  an- 
other division  of  the  company's  road,  the 
brakemen  were  in  the  habit  of  expelling 
trespassers  from  the  train  without  orders 
from  him,  and  it  was  done  in  his  sight 
and  hearing,  and  with  his  approbation,  the 
jury  should  be  instructed  that  if  they  be- 
lieve that  the  brakemen  on  the  train  run 
by  such  conductor  were  in  the  habit  of 
expelling  trespassers  from  the  trains  with- 
out orders  from  the  conductor,  or  in  his 
sight  or  hearing,  and  with  his  approval 
and  consent  at  the  time,  such  expulsions 
must  be  construed  as  a  violation  of  the 
rules  and  regulations  of  the  company  re- 
quiring its  brakemen  to  report  such  tres- 
passers to  its  conductors.  Chesapeake, 
etc.,  R.  Co.  V.  Anderson,  25  S.  E.  947,  93 
Va.   650. 

22.  Assault  by  brakeman  on  one  who  is 
not  on  train,  nor  attempting  to  board  it. 


Molloy  V.  New  York,  etc.,  R.  Co.  (N.  Y.), 
10  Daly_  453. 

23.  Liability  of  carrier  for  acts  of  bag- 
gageman in  ejecting  trespassers. — Daley 
V.  Chicago,  etc.,  R.  Co.,  129  N.  W.  1063. 
145   Wis.   249,   33   L.    R.    A.,    N.    S.,    1164. 

24.  Yazoo,  etc.,  R.  Co.  v.  Anderson,  25 
So.   865,   77    Miss.   28. 

25.  Liability  of  carrier  where  flagman 
ejects  trespasser  from  moving  train. — . 
Southern  R.  Co.  v.  Hunter,  21  So.  304,  74 
Miss.   444. 

26.  Carrier  bound  to  exercise  reason- 
able care  to  avoid  unnecessary  injury. — . 
Klenk  v.  Oregon,  etc.,  R.  Co.,  76  Pac.  214, 
27   Utah   428. 

The  degree  of  care  required  of  a  rail- 
way company  in  ejecting  a  trespasser 
from  its  train  is  such  as  considerations  of 
humanity  would  demand,  and  the  au- 
thorities do  not  place  the  degree  of  care 
upon  a  lower  plane  than  that  of  reason- 
able and  ordinary  care.  Houston,  etc.,  R. 
Co.  V.  Grigsby,  13  Tex.  Civ.  App.  639,  35 
S.  W.  815,  36  S.  W.  496,  affirmed  in  93 
Tex.   710,  no   op. 

In  ejecting  from  a  railway  car  a  tres- 
passer, care  must  be  taken  that  it  be  not 
done  in  such  manner  as  to  endanger  his 
life  or  limbs.  Where  such  care  is  not 
taken,  it  is  negligence,  for  which  the 
company  is  answerable.  Biddle  v.  Heston- 
ville,  etc.,  R.  Co.,  112  Pa.  551,  4  Atl.  485. 

But  in  Illinois  it  has  been  held  that  a 
railroad  company  is  liable  to  a  trespasser 
for  injuries  sustained  by  his  ejection  only 
when  such  injuries  result  from  the  wan- 
ton or  willful  act  of  its  servants;  and  that 
a  charge  authorizing  recovery  if  the  car- 
rier's servants  failed  to  exercise  due  care 
in  such  ejection  is  erroneous.  Judgment, 
78  111.  App.  336,  reversed  in  Wabash  R, 
Co.  V.  Kingsley,  52  N.  E.  931,  177  111.  558. 
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pany  has  no  right  recklessly  and  wantonly  to  inflict  injuries  on  hini,^^  and  if  the 
servants  of  the  company  acting  within  the  scope  of  their  authority  eject  a  tres- 
passer from  the  train  in  a  reckless  and  wanton  manner,  the  company  will  be 
liable  in  damages  for  the  resulting  inju^y.^®  ^ 

Liability  of  Carrier  Where  Unnecessary  Force  Is  Used. — If  a  carrier, 
through  the  medium  of  a  servant  acting  within  the  scope  of  his  authority,  uses 
unnecessary  force  to  remove  a  trespasser  from  a  train  it  will  be  Hable  for  the 
resulting  injuries. ^^  But  in  such  case  the  jury  should  not  weigh  with  too  much 
nicety  the  degree  of  force  used.^° 

Liability  of  Carrier  Where  Trespasser  Is  Ejected  from  a  Moving  Train. 
— A  carrier,  before  ejecting  from  its  train  one  who  has  no  right  to  be  there,  must 
so  reduce  the  speed  of  the  train  as  to  insure  his  safety,  or  must  take  him  to  the 
next  stopping  place.^^  If  the  servants  of  a  carrier,  acting  within  the  scope  of 
their  authority,  ejects  a  trespasser  from  a  train  while  it  is  moving  at  such  a  rate 
of  speed  as  to  endanger  the  life  or  limb  of  the  person  ejected,  the  carrier  will 
be  liable  for  the  resulting  injury.*^     In  such  case  the  use  of  actual  force  in  the 


27.  Liability  of  carrier  where  ejection 
is  made  in  a  reckless  and  wanton  man- 
ner.— ^Planz  V.  Boston,  etc.,  R.  Co.,  157 
Mass.  377,  32  N.  E.  356,  17  L.  R.  A.  835. 

28.  Southern  R.  Co.  v.  Wideman,  119 
Ala.  565,  24  So.  764;  Highland  Ave.,  etc., 
R.  Co.  V.  Robinson,  125  Ala.  483,  28  So. 
28;  St.  Louis,  etc.,  R.  Co.  v.  Reagan,  52 
111.  App.  488;  Wabash  R.  Co.  v.  Kingsley, 
177  111.  558,  52  N.  E.  931,  reversing  78  111. 
App.  236;  McKeon  v.  New  York,  etc., 
R.  Co.,  183  Mass.  271,  67  N.  E.  329,  97 
Am.  St.  Rep    437. 

Plaintiff  boarded  a  caboose  on  defend- 
ant's freight  train  make  inquiries  from 
the  conductor  concerning  his  wife,  hav- 
ing expected  her  on  that  train,  and  while 
he  was  still  in  the  caboose,  and  waiting 
for  the  conductor,  the  train  started. 
When  the  conductor  came,  he  demanded 
that  plaintiflf  pay  his  fare  or  get  off,  but 
refused  to  stop  the  train.  Plaintiff 
stepped  out  onto  the  platform,  and  the 
conductor  locked  the  door,  leaving  him 
outside,  and  he  was  thrown  from  the  train 
by  the  sudden  lurching  of  the  caboose, 
after  having  attempted  to  re-enter.  Held 
wrongful  conduct  on  the  part  of  the  con- 
ductor, for  which  the  company  was  liable 
if  it  was  the  proximate  cause  of  the  in- 
jury. Great  Northern  R.  Co.  v.  Bruyere, 
114   Fed.    540,   51    C.    C.   A.    574. 

29.  Liability  of  carrier  where  unneces- 
sary force  is  used. — ^Smith  v.  Louisville, 
etc.,  R.  Co.,  95  Ky.  11,  15  Ky.  L.  Rep.  390, 
23  S.  W.  652,  22  L.  R.  A.  72;  Pledger  v. 
Chicago,  etc.,  R.  Co.,  69  Neb.  456,  95  N. 
W.  1057;  Texas,  etc.,  R.  Co.  v.  Mother, 
5  Tex.  Civ.  App.  87,  24  S.  W.  79,  aflirmed 
in   93   Tex.   674,   no   op. 

A  railroad  company  is  liable  for  dam- 
ages for  kicking  or  throwing  a  tres- 
passer off  a  train,  or  for  using  more  force 
than  is  reasonable  or  apparently  neces- 
sary to  eject  him.  Louisville,  etc.,  R.  Co. 
V.  Cottengira,  104  S.  W.  280,  31  Ky.  L. 
Rep.  871. 

Where  a  trespasser  riding  on  top  of  a 
freight    car   was    assaulted    by    the     con- 


ductor while  attempting  to  get  off  in 
obedience  to  the  conductor's  order,  and 
there  was  no  evidence  showing  that  he 
was  trying  to  break  into  the  car,  it  was 
not  error  of  which  defendant  could  com- 
plain to  instruct  that  though  plaintiff  was 
on  the  car  without  right  and  attempting 
to  break  into  it,  yet  if  the  conductor  used 
more  force  than  was  necessary  to  eject 
him  and  keep  him  from  breaking  into  the 
car,  the  defendant  company  would  be  re~ 
sponsible  for  the  damages  resulting  to 
plaintiff  from  the  assault.  Southern  Pac. 
Co.  V.  Bender,  24  Tex.  Civ.  App.  133,  57 
S.  W.  574,  affirmed  in  94  Tex.  707,  no  op. 

30.  Clark  v.  Great  Northern  R.  Co.,  79 
Pac.  1108,  37  Wash.  537. 

31.  Duty  of  carrier  before  ejecting  tres- 
passer from  train. — Louisville,  etc.,  R.  Co. 
V.   Ferrell,  7  Ky.  L.  Rep.  607. 

32.  Liability  of  carrier  where  tres- 
passer is  ejected  from  moving  train. — If  a 
carrier  expels  a  trespasser  from  a  train 
while  it  is  moving  at  a  dangerous  rate  of 
speed,  it  will  be  liable  for  the  resulting 
injuries.  Pledger  v.  Chicago,  etc.,  R.  Co., 
95    N.    W.    1057,    69    Neb.    456. 

A  railroad  company  is  liable  to  a  tres- 
passer for  iniuries  received  by  being  wan- 
tonly and  willfully  thrown  from  a  mov- 
ing train  by  its  servants  acting  within  the 
scope  of  their  employment.  Southern  R. 
Co.  V.  Wideman,  119  Ala.  565,  24  So.  764. 
See,  also,  Highland  Ave.,  etc.,  R.  Co.  v. 
Robinson,   125   Ala.   483,   28   So.   28. 

The  forcible  ejection  by  a  conductor 
of  a  trespasser  from  a  rapidly  moving 
train  is  a  tort,  and  the  railroad  company 
is  liable  for  resulting  injuries.  Williams 
V.  Louisiana  R.,  etc.,  Co.,  46  So.  528,  121 
La.   438. 

A  railroad  company  is  liable  for  the  act 
of  its  conductor  in  requiring  a  boy  sixteen 
years  of  age,  with  show  of  force,  to  leap 
from  a  car  while  the  train  was  going  at 
a  rate  of  speed  rendering  it  unsafe  for 
him  to  leave  the  car,  although  the  latter 
had  entered  the  car  wrongfully  and  as  a 
trespasser  for  the  purpose  of  riding  with- 
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ejection  is  not  essential  to  render  t'/ie  carrier  liable.  If  the  carrier's  servant, 
acting  within  the  scope  of  his  employment,  by  peremptory  order  and  threats, 
causes  the  trespasses  to  get  off  the,  moving  train  when  it  is  dangerous  to  do  so, 
the  carrier  will  be  liable.^^ 

Drunkenness  of  Trespasser  No  Defense. — Where  a  trespasser  is  ejected 
from  a  train  at  a  place  where  it  is  dangerous  for  him  to  alight,  it  is  no  defense 
that  the  trespasser  was  drunk,  and  thus  contributed  to  his  injury;  as  that  made  it 
the  more  incumbent  on  the  servants  of  the  railroad  company  to  see  that  he  had  a 
safe  place  to  leave  the  train.'* 

Where  Trespasser  May  Be  Ejected. — A  trespasser  may  be  ejected  from  a 
train,  after  it  has  stopped,  at  a  place  other  than  a  depot  or  station,  provided  care 
is  taken  not  to  expose  his  person  to  serious  injury  or  danger;  but  in  such  an 
ejection  the  railroad  company  is  not  required  to  have  consideration  for  the  mere 
convenience  of  the  wrongdoers. ^^  But  a  trespasser  on  a  railroad  train  should  not 
be  ejected  at  night  at  a  perilous  place  for  alighting.^" 


■out  paying  his  fare.  Kline  v.  Central  Pac. 
R.  Co.,  37  Cal.  400,  99  Am.  Dec.  282. 

A  brakeman  on  a  passenger  train  has 
authority  to  remove  from  the  platform 
one  who  is  stealing  a  ride,  so  that,  if  he 
"wantonly  and  recklessly  pushed  him  from 
from  the  train  while  it  was  going  at  a 
dangerous  rate  of  speed,  the  carrier  is 
liable  for  the  injury.  McKeon  v.  New 
York,  etc.,  R.  Co.,  67  N.  E.  329,  183  Mass. 
271,   97   Am.    St.    Rep.   437. 

A  railroad  company  is  liable  for  an  in- 
jury resulting  from  the  act  of  a  brakeman 
on  a  freight  train  in  forcibly  putting  a 
trespasser  off  the  train  while  it  was  in 
motion,  the  act  being  within  the  scope  of 
his  authority.  Louisville,  etc.,  R.  Co.  v. 
Moss,  13  Ky.  L.  Rep.  684. 

Where  a  brakeman,  in  removing  a  tres- 
passer, kicks  him  from  the  train  while 
it  is  in  rapid  motion,  the  company  is  li- 
able for  injuries  caused  thereby,  the  act 
being  within  the  scope  of  the  brakeman's 
employment.  Smith  v.  Louisville,  etc.,  R. 
Co.,  95  Ky.  11,  15  Ky.  L.  Rep.  390,  23  S. 
W.    652,   22   L.    R.   A.    72. 

Plaintiff,  a  boy  eight  years  old  jumped 
upon  defendant's  passenger  car  to  catch 
a  ride  and  was  kicked  from  the  car  by  the 
conductor  or  a  brakeman,  while  the  train 
"was  running  ten  miles  an  hour,  and  was 
injured.  Held,  that  a  verdict  for  plain- 
tiff was  warranted.  Hoffman  v.  IXew 
York,  etc.,  R.  Co.,  87  N.  Y.  25,  41  Am. 
Hep.  337. 

Where  a  boy  of  fourteen,  even  though 
he  be  trespassing,  is  forcibly  ejected  from 
a  moving  railroad  train  by  a  person  for 
whose  actions  the  company  is  responsible, 
and  thereby  loses  an  arm,  the  company 
will  be  held  liable  in  damages.  Jackson 
V.  St.  Louis,  etc.,  R.  Co.,  28  So.  241,  52 
La.  Ann.  1706. 

33.  Use  of  actual  force  not  essential  to 
render  carrier  liable. — In  an  action  for 
damages  for  injuries  sustained  by  a  for- 
cible ejection  from  a  railroad  car.  while 
in  motion,  proof  that  the  conductor  or- 
dered the  plaintiff  to  get  off,  and  accom- 
panied  such   order  with  a   show   of  force 


sufficient  to  impress  him  with  the  belief 
that  it  would  be  employed,  thereby  com- 
pelling him  to  jump  from  the  car,  is 
equivalent  to  proof  of  the  employment  of 
actual  force.  Kline  v.  Central  Pac.  R. 
Co.,  39   Cal.  587. 

Plaintiff  was  sitting  on  a  box  car,  which 
was  standing  in  defendant's  yard.  An  en- 
gine was  attached  to  the  car  without  his 
observing  it,  and  the  train  was  moved 
away.  A  person  came  to  plaintiff,  and  or- 
dered him  to  leave  the  train,  using  violent 
and  threatening  language,  in  consequence 
of  which  plaintiff  leaped  from  the  car 
while  it  was  in  rapid  motion,  and  was  in- 
jured. Held,  that  it  was  proper  to  ckarge 
that  if  defendant's  servant,  within  the 
scope  of  his  employment,  by  peremptory 
order  and  threats,  caused  plaintiff  to  get 
off  the  car  when  it  was  dangerous  to  do 
so,  defendant  was  liable.  Gulf,  etc.,  R. 
Co.  V.  Kirkbride,  79  Tex.  457,  15  S.  W. 
495. 

34.  Drunkenness  of  trespasser  no  de- 
fense.— Louisville,  etc.,  R.  Co.  v.  Gate- 
wood,   14   Ky.  L.  Rep.   108. 

35.  Where  trespasser  may  be  ejected. — 
Atchison,  etc.,  R.  Co.  v.  Gants,  17  Pac.  54, 
liS  Kan.  608,  5  Am.  St.  Rep.  780. 

The  lawful  expulsion  of  a  person  enter- 
ing a  train  without  having  purchased  a 
ticket,  and  persistently  refusing  to  pay 
his  reasonable  fare,  may  be  at  a  place 
other  than  a  railroad  depot,  or  usual 
stopping  place,  provided  care  is  taken  not 
to  expose  him  to  serious  injurv  oi"  dan- 
ger. Railroad  Co.  v.  Skillman,'39  O.  St. 
444;  New  York,  etc.,  R.  Co.  v.  Willing, 
14-24  O.  C.  D.  474,  5  O.  C.  C,  N.  S.,  137; 
Guy  V.  P.,  C,  C.  &  St.  L.  R.  Co.,  6  N.  P. 
3,  9  O.  Dec.  23.  .\nd  see  Railway  Co.  v. 
Valleley,  32  O.  St.  345,  30  Am.  Rep.  601. 

A  trespasser  on  a  freight  train  may  be 
put  off  by  the  railroad  company  at  any 
point  on  its  road,  if  no  unnecessary  vio- 
lence is  used.  Louisville,  etc.,  R.  Co.  v. 
Moss,   13   Ky.   L.   Rep.   684. 

36.  Young  V.  Texas,  etc.,  R.  Co.,  25  So. 
69,  51  La.  Ann.  295. 
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§  3072.  From  Street  Cars. — Who  Are  Trespassers  Liable  to  Ejec- 
tion.— One  who  boards  a  street  car  with  no  intention  to  pay  fare,  and  who  does 
not  pay  fare  when  requested,  and  who  refuses  to  leave  the  car  on  demand,  is  a 
trespasser,  and  the  carrier  owes  to  him  only  the  duty  of  not  unnecessarily  and 
intentionally  injuring  him.^''  Where  a  passenger  boards  an  electric  car  going  in 
the  direction  he  desires  to  travel,  but  not  to  his  destination,  owing  to  his  own 
mistake  in  taking  the  wrong  car,  he  is  required  to  leave  the  car  on  the  conductor's 
request  that  he  do  so  at  the  end  of  its  journey,  notwithstanding  the  conductor's 
refusal  to  give  him  a  transfer  to  another  car  on  which  he  may  complete  his  journey 
for  the  same  fare,  and,  on  his  refusal  to  do  so,'  he  becomes  a  trespasser  sub- 
ject to  ejection. 38  As  to  whether  newsboys  boarding  street  cars  are  trespassers, 
see  post,  this  section. 

Authority  of  Employees  and  Liability  of  Carrier  for  Their  Acts. — A  mo- 
torman  in  charge  of  a  street  car  has  the  right  to*eject  from  the  car  a  trespasser, 
provided  he  uses  proper  care  in  doing  so.^^  But  the  motorman  of  a  street  car, 
whose  only  duty  is  to  operate  the  machinery,  is  not  within  the  scope  of  his  em- 
ployment in  ejecting  a  boy  who  is  trying  to  ride  on  the  running  board  of  the 
car.***  The  act  of  the  conductor  of  a  street  car,  while  collecting  fares,  in  wrong- 
fully ejecting  a  person  therefrom,  is  within  the  general  scope  of  his  employment, 
and  the  carrier  is  liable  for  damages,  though  the  act  is  wanton  and  malicious.*^ 
But  when  one  not  entitled  to  passage  refuses  to  alight,  insultingly  challenges  the 
conductor  to  put  him  off,  and  violently  assaults  the  conductor  upon  his  pro- 
ceeding in  a  lawful  manner  to  make  the  expulsion,  and  the  latter  thereupon  re- 
sorts to  great  and  unnecessary  violence,  the  carrier  will  not  be  liable  for  personal 
injuries  thus  inflicted,  provided  the  assault  upon  its  servants  was  such  as  to 
excite  his  passions,  and  render  him  unfit  for  properly  perfroming  his  duties.*^ 
Where  a  car  greaser  employed  by  an  electric  railroad  company  commits  an  as- 
sault on  a  passenger  who  has  become  a  trespasser  in  endeavoring  to  eject  him 
frotj;  a  car,  the  greaser's  act  is  not  within  the  scope  of  his  employment,  so  that 
the  carrier  is  not  responsible  therefor,  unless  what  is  done  is  to  assist  the  con- 
ductor, at  his  express  or  implied  request.*^ 

Degree  of  Care  Required  in  Ejecting  Trespassers. — A  street  car  com- 
pany in  ejecting  trespassers  from  its  cars  is  required  to  act  in  a  prudent  manner, 
and  with  due  regard  for  the  safety  of  the  trespassers,  and  if  its  employee,  act- 
ing within  the  scope  of  his  employment  in  ejecting  a  trespasser,  fails  to  exercise 
such  care  and  the  trespasser  is  injured,  the  company  will  be  liable  therefor.** 

Liability  of  Carrier  Where  Trespasser  Is  Ejected  from  Moving  Car. — 
If  an  employee  of  a  street  railroad  company,  acting  within  the  scope  of  his  au- 

37.  Who  are  trespassers  liable  to  ejec-       Wash.  20,  19  L.  R.  A.,  N.  S.,  704. 

tion. — Garrett  v   St.  Louis  Trans.  Co..  118  44.    Degree  of  care  required  in  ejecting 

S.  W.  68,  2]  9  Mo.  85,  16  Am.  &  Eng.  Ann.  trespassers. — North    Chicago    City   R.   Co. 

Cas.    678.  V.   Gastka,   128   111.   613,  21   N.   E.  522,  4  L. 

38.  Mills  V.  Seattle,  etc.,  R.  Co.,  96  Pac.  R.  A.  481,  affirming  27   111.  App.  518. 
520,  50  Wash.  20,  19  L.  R.  A.,  N.  S.,  704.  Even  if  one  on  a  street  car  was  a  tres- 

39.  Authority  of  motorman. — Nuss-  passT  the  driver  was  not  justified  in  re- 
baum  V.  Louisville  R.  Co.,  57  S.  W.  249,  moving  her  from  the  car  with  uttei  dis- 
22  Ky.  L.  Rep.  271.  regard   of  her  personal   safety.      Barre  v. 

40.  Drolshagen  v.  Union  Depot  R.  Co.,  Reading  City  Pass.  R.  Co.,  155  Pa.  ITO, 
85   S.  W.  344,   186  Mo.   258.  26    Atl.    99. 

41.  Authority  of  conductor  and  liahil-  But  in  New  Jersey  it  has  been  held  that 
ity  of  carrier  for  his  acts. — North  Chicago  where  plaintiff  attempted  to  board  a  street 
City  R.  Co.  V.  Gastka,  128  111.  613.  21  N.  car  when-  the  "car  full"  sign  was  displayed, 
E.  522,  4  L.  R.  A.  481,  affirming  27  111.  and  was  prevented  from  doing  so  by  the 
App.  518.  negligent    act    of   the    conductor,    plaintiff 

42.  City  Elect.  R.  Co.  v.  Shropshire,  28  was  a  trespasser  and  could  not  recover, 
S.  E.  508.  101  Ga.  33.  since  the  carrier  did  not  owe  plaintiff  the 

43.  Authority  of  car  greaser  and  lia-  duty  to  exercise  reasonable  care.  Lerner 
bility  of  carrier  for  his  acts. — Mills  v.  v.  Public  Service  R.  Co.,  83  N.  J.  L.  64, 
Seattle,    etc.,    R.    Co.,    96     Pac.      520,      50  84   Atl.   618. 
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thority,  ejects  from  a  car  a  trespasser,  or  one  not  entitled  to  ride  on  the  car,  or 
compels  such  person  to  get  off,  while  the  car  is  moving  at  such  a  rate  of  speed 
as  to  render  it  dangerous  to  get  off,  the  company  will  be  liable  for  any  injury  that 
results  therefrom.*^  But  where  the  driver  of  a  feed  car  running  on  a  street 
railroad  allowed  boys  to  ride  free  on  the  platform  at  his  side,  and  upon  their 
becoming  troublesome,  ordered  them  to  get  off,  slackening  the  mule  to  a  walk, 
but  not  touching  or  threatening  them,  and  thereupon  one  pushed  the  other,  an 
intelligent,  active  boy,  eleven  years  old,  and  he  fell  under  the  car  and  was  killed, 
it  was  held  that  the  railroad  company  was  not  liable  for  the  injury.*" 

Liability  of  Carrier  for  Ejection  of  Newsboys. — A  newsboy  jumping  on 
and  off  a  moving  street  car  to  sell  his  newspapers  is  in  no  sense  a  passenger, 
and  the  carrier  is  not  under  obligation  to  observe  towards  him  the  same  degree 
of  care  that  the  law  requires  to  be  observed  towards  a  person  in  the  hands  of 
the  carrier  to  be  transported.*'^  But  where,  according  to  a  general  custom,  news- 
boys are  permitted  to  go  on  street  cars  to  sell  and  deliver  papers,  a  newsboy  is 
not  a  trespasser  while  on  a  car  selling  a  paper,  unless  his  right  to  remain  on  the 
car  has  been  terminated  by  reasonable  notice.*®  It  has  been  held,  however,  that 
a  street  railroad  company,  sued  for  injuries  received  by  a  newsboy  ordered  from 
a  car  by  the  motorman  in  charge  thereof,  is  not  bound  by  the  acts  of  other 
conductors  and  motormen  allowing  the  boy  to  get  on  the  cars,  in  the  absence  of 
proof  that  the  company  knew  the  fact  and  acquiesced  in  the  violation  of  its 
rules.*"  Where,  after  a  car  has  started,  the  conductor  orders  a  newsboy  to 
leave  the  car  while  it  is  running  at  a  hazardous  speed,  'and  under  the  influence  of 


45.  Liability  of  carrier  where  tres- 
passer, or  person  not  entitled  to  ride,  is 
ejected  from  moving  car. — Where  plaintiff 
boarded  a  running  board  of  street  car 
while  the  car  was  being  switched  from 
one  track  to  the  other,  and  was  ordered 
by  the  conductor  to  jump  from  the  car 
after  it  was  in  rapid  motion,  whereupon 
he  jumped  onto  a  pile  of  sand,  which 
gave  way  and  precipitated  him  under  the 
car,  by  which  he  was  injured,  a  verdict 
in  favor  of  plaintiff  was  supported  hy  the 
evidence.  Richmond  Tract.  Co.  v.  Wil- 
kinson, 101   Va.   394,   43   S.   E.   622. 

While  the  driver  and  conductor  of  a 
"bob  tail"  car  was  inside  collecting  fares, 
a  boy  who  was  driving  invited  a  party  of 
boys,  of  whom  deceased  was  one,  to  get 
on  the  car.  The  conductor  thereafter 
shoved  one  of  them  off  the  car,  and  com- 
pelled the  rest  to  get  off  while  the  car  was 
in  motion.  Deceased,  in  attempting  to 
do  so,  fell,  and  was  killed.  Held,  that  the 
company  was  liable,  though  deceased  was 
a  trespasser.  Hestonville,  etc.,  R.  Co.  v. 
Biddle  (Pa.),  16  Atl.  488,  1  Monag.  553. 

A  boy  ten  years  old,  alone  in  the  street 
after  dark,  who  wrongfully  gets  upon  the 
platform  of  a  horse  car  and  is  not  im- 
mediately expelled,  may  maintain  an  ac- 
tion against  the  railroad  company  to  re- 
cover for  injuries  sustained  by  him  by 
reason  of  leaving  the  car  in  obedience  to 
an  order  of  the  driver,  when  it  is  moving 
at  such  a  rate  that  the  attempt  to  get  off 
is  dangerous,  if  he  exercises  reasonable 
care.  Lovett  v.  Salem,  etc.,  R.  Co. 
(Mass.),  9  Allen  557.  See,  also,  Mc- 
Cahill  V.  Detroit  City  Railway,  96  Mich. 
156,   55   1\.   W.   668. 

The  evidence  in  an  action  for  damages 


showed  that  plaintiff,  a  girl  between 
eleven  and  twelve  years  old,  jumped  on 
the  front  platform  of  a  street  car  of  de- 
fendant, and  that  while  holding  the  ,grab 
handles  the  driver,  after  whipping  up  his 
horses,  hit  her  on  the  hands,  and,  failing 
to  loosen  her  hold,  violently  pushed  her 
off  the  step,  and  that  she  fell  under  the 
car  and  was  run  over.  Held,  that  the 
court  rightly  charged  that,  if  the  injury 
occurred  in  that  way,  defendant  was  li- 
able. Barre  v.  Reading  City  Pass.  R.  Co., 
155  Pa.  170,  26  Atl.  99. 

In  an  action  to  recover  for  personal  in- 
juries received  through  the  wrongful  acts 
of  defendant's  motorman,  in  increasing 
the  speed  of  the  car  on  which  plaintiff  was 
riding  without  permission,  and  then  com- 
pelling him  to  jump  off,  instructions  that, 
if  plaintiff  was  a  trespasser,  he  could  not 
recover,  were  properly  refused.  Wash- 
ington, etc.,  R.  Co.  V.  Quayle,  95  Va.  741, 
30   S.   E.  391. 

46.  Lott  V.  New  Orleans,  etc.,  R.  Co., 
37   La.   Ann.    337,   55   Am.    Rep.   500. 

47.  Newsboy  not  entitled  to  rights  of 
a  passenger. — Raming  v.  Jletropolitan  St. 
R.    Co..    157    Mo.    477,    57    S.   W.    268. 

48.  Effect  of  custom  permitting  news- 
boys to  go  on  cars. — Indianapolis  St.  R. 
Co.  V.  Hockett,  67  N.  E.  106,  161  Ind.  196. 

A  command  given  by  a  conductor  to  a 
rewsboy  on  the  car  to  get  off,  which  he 
did  not  hear,  would  not  operate  to  termi- 
nate his  right  to  be  on  the  car.  Indiana- 
polis St.  R.  Co  V.  Hockett.  67  N.  E.  106, 
161   Ind.   196. 

49.  Carrier  not  bound  by  acts  of  em- 
ployees allowing  newsboy  to  get  on  cars. 
— Massell  v.  Boston,  etc.,  R.  Co.,  78  N.  E. 
108,  191  Mass.  491. 
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fear,  while  attempting  to  comply  with  the  order,  the  boy  is  injured  without  fault 
on  his  part,  the  railroad  company  is  liable.^*'  But  where  a  newsboy  sued  a  street 
railroad  company  for  injuries  caused  by  a  gripman  compelling  him  to  leave  the 
car  while  it  was  in  motion,  it  was  held  that  it  was  incumbent  on  plaintiff  to  al- 
lege and  prove  that  the  gripman's  act  were  within  the  scope  of  his  duties,  and 
that  in  the  absence  of  such  allegation  and  proof,  he  could  not  recover. ^^ 

§§  3073-3082.  Contributory  Negligence  of  Person  Injured— §  3073. 
In  General. — Who  Are  Trespassers. — A  person  walking  on  the  track  of  a 
railroad,  at  other  points  than  a  public  crossing,  is  a  trespasser. ^^  Though  one 
who  is  not  a  passenger  and  has  no  business  at  a  railroad  station  has  no  right  to 
go  on  the  station  platform  in  the  strict  sense  of  the  word,  but  is  there  by  suffer- 
ance, yet  he  is  not  a  trespasser,  and  the  fact  that  he  had  been  in  the  habit  of 
going  to  the  station  on  the  arrival  of  trains,  and  getting  on  freight  trains  for  a 
ride  on  the  switch,  and  he  had  been  warned  of  the  danger  by  the  railroad  com- 
pany's employees  and  told  by  them  to  keep  off  the  platform,  does  not  make  him 
a  trespasser  in  going  upon  it.^^  The  fact  that  one  going  upon  a  street  car  was 
a  child  about  nine  years  old  did  not  make  him  less  a  trespasser  on  the  car,  if  the 
other  facts  compel  the  conclusion  that  he  was  wrongfully  on  the  car.^* 

What  Constitutes  Contributory  Negligence  on  Part  of  a  Licensee. — 
That  a  licensee  while  boarding  the  lower  tread  of  an  electric  car  has  both  hands 
filled  with  bundles,  and  therefore  can  not  help  or  save  herself  in  case  her  equili- 
brium is  disturbed  by  a  motion  of  the  car  or  otherwise,  does  not  indicate  that 
she  is  negligent  as  a  matter  of  law.^^ 

§  3074.  Of  Postal  Clerks. — Since  a  postal  clerk  is  required  by  act  of  Con- 
gress to  remain  in  the  mail  car  while  on  duty,  he  is  not  prima  facie  guilty  of  con- 
tributory negligence  precluding  recovery  for  illness  by  remaining  in  the  car  know- 
ing that  it  is  so  insufficiently  heated  as  to  be  uncomfortable. ^^ 

§  3075.  Of  Carrier's  Employees. — Although  an  employee  being  trans- 
ported by  a  railroad  company  to  his  place  of  work  is  not  a  passenger,  the  railroad 
company  is  bound  to  exercise  ordinary  care  to  refrain  from  injuring  him,  and 
he  is  bound  to  exercise  the  same  degree  of  care  to  prevent  injury  to  himself. ^^ 
But  if  an  employee,  under  such  circumstances,  is  killed,  a  recovery  for  his  death 
is  not  precluded  on  the  ground  of  contributory  negligence,  if  his  conduct  was  not 
a  proximate  cause  of  the  injury  that  caused  it.'^  Where  an  employee  of  a  rail- 
road company,  by  invitation  of  the  company,  boards  a  train  to  receive  his  pay, 

50.  Liability  of  carrier  where  conductor  Milwaukee  Northern  R.  Co.,  148  Wis.  54, 
compels  newsboy  to  leave  moving  car. —      134  N.  W.  157. 

Indianapolis  St.  R.  Co.  v.  Hockett,  67  N.  56.    Postal    clerk    remaining    in    insuffi- 

E.   106,  161   Ind.   196.  ciently   heated    car. — Southern    R.    Co.   v. 

In  such   a  case  the   expulsion  from   the  Harrington,  166  Ala.  630,  52  So.  57. 

car  is  the  proximate  cause  of  the  injury.  57.    Employee      being     transported    to 

Indianapolis  St.  R.  Co.  v.  Hockett,  67  N.  place    of    work    must    exercise    ordinary 

E.  106,  161  Ind.  196.                              _  care. — St.   Louis,  etc.,   R.   Co.  v.  Wisjgam, 

51.  Liability   of   carrier  where   gripman  98  Ark.  259,  135  S.  W.  889. 

compels  newsboy  to  leave  moving  car. —  58.    Conduct   of  employee  not  a  proxi- 

Raming  v.    Metropolitan    St.    R.    Co.,    157  mate    cause    of    his    injury. — While    dece- 

jNIo.  477,  57  S.  W.  268.  dent  was   riding  to   his  work  for  defend- 

52.  Person  walking  on  track,  not  at  railroad  company  in  a  passenger  car,  placed 
crossing,  a  trespasser. — Hicks  v.  Pacific  in  violation  of  statute,  in  front  of  loaded 
R.  Co.,  64  Mo.  430.  freight  cars,  the  train  became  derailed  be- 

53.  Person  going  on  station  platform  cause  of  a  defective  switch,  and  the  pas- 
not  a  trespasser. — Hicks  v.  Pacific  R.  Co.,  senger  coach  was  broken  in  two,  crushed 
34  Mo.  430.                          ,  by  the  cars  behind  it,  and  partially  set  on 

54.  Person  wrongfully  on  car  a  tres-  fire.  Decedent,  who  had  just  stepped 
passer  though  only  nine  years  old. — Udell  onto  the  platform  of  the  car,  was  thrown 
V.  Citizens'  St.  R.  Co.,  53  N.  E.  799,  152  off  and  killed.  Others  in  the  car  and  on 
Ind.  507,  71  Am.  St.  Rep.  336.  the  platform  were  iniured;   some  sHahtly, 

55.  Facts  not  constituting  contributory  others  seriously.  ~  Held,  that  an  instruc- 
negligence  on  part  of  a  licensee. — Otto  v.  tion  that  decedent  was  guilty  of  contrib- 
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and  on  invitation  express  or  implied  of  the  company's  servants  in  charge  of  the 
train,  attempts  to  alight  from  it  while  moving  slowly,  and  is  thereby  injured,  he 
is  not  guilty  of  such  contributory  negligence  as  will,  per  se,  defeat  a  recovery 
for  such  injury,  although  he  knew  himself  to  be  feeble  and  infjrm.^^ 

§  3076.  Of  Former  Passenger  Boardingf  Train  to  Secure  Return  of 
Money  Due  Him.- — Where  a  person  who  has  ceased  to  be  a  passenger  boards 
a  train  to  secure  the  return  of  money  which  the  conductor  has  been  unable  to 
change  before  the  ending  of  such  relation,  the  failure  of  the  conductor  to  return 
him  his  money  before  leaving  the  station  does  not  exempt  him  from  the  exer- 
cise of  proper  care  and  prudence  in  attempting  to  get  on  and  off  the  train  while 
in  motion,  and  acting  under  no  compulsion.*'*' 

§  3077.  Of  Persons  Going  to  Station  or  Train  to  Assist  or  Meet  Pas- 
sengers.— Crossing  Tracks  in  Going  to  Train  to  Assist  Passenger  or  in 
Returning  after  Seeing  Passenger  Aboard. — One  passing  over  tracks  be- 
tween the  platform  of  a  station  and  a  coach  which  is  open  to  receive  passen- 
gers, while  engaged  in  assisting  an  embarking  passenger,  or  in  looking  about  and 
after  the  passenger's  welfare,  or  in  returning  to  the  station  after  having  seen 
the  passenger  aboard,  is  not  a  trespasser,  and  the  rules  that  apply  in  a  case  where 
a  trespasser  is  injured  will  not  apply  in  such  case.^^  One  under  such  circum- 
stances has  a  right  to  rely  on  an  implied  assurance  that  the  way  is  clear,^^  and 


utory  negligence  in  standing  on  the  plat- 
form was-  properly  refused,  as  his  con- 
duct in  so  doing  was  not  a  proximate 
cause  of  the  injury.  Woods  v.  Southern 
Pac.  Co.,  9  Utah  146,  33  Pac.  628. 

59.  Facts  not  constituting  contributory 
negligence  in  employee  boarding  train  to 
receive  pay. — Louisville,  etc.,  R.  Co.  v. 
Stacker,  86  Tenn.  343,  6  S.  W.  737,  6  Am. 
St.    Rep.    840. 

60.  Former  passenger  boarding  train  to 
secure  return  of  money  due  him. — Pitts- 
burgh, etc.,  R.  Co.  V.  Krouse,  30  O.  St. 
222. 

The  plaintiff  took  a  seat  in  a  railroad 
car,  to  be  carried  to  the  next  station  on 
defendant's  road,  but  not  having  the  usual 
fare  for  that  point,  twenty-five  cents, 
handed  the  conductor  a  five-dollar  bill, 
out  of  which  to  take  the  fare.  Being  un- 
able to  change  the  bill  or  to  get  it  changed 
on  the  train,  he  promised  plaintiff  to  get 
it  changed  when  they  arrived  at  the  next 
station,  and  to  return  the  balance,  after 
deducting  the  fare,  to  which  plaintiff  as- 
sented. On  arriving  there,  the  plaintiff, 
being  at  the  end  of  his  journey,  left  the 
train,  but  waited  on  the  platform  while 
the  train  remained,  some  twenty  or  thirty 
minutes,  expecting  the  conductor  to  re- 
turn him  his  money,  but  did  not  demand 
it  because  he  thought  the  conductor  was 
busy,  but  seeing  the  train  starting,  and 
the  conductor,  who  had  forgotten  or  neg- 
lected his  promise,  get  aboard  as  it 
moved  away,  he  ran  some  distance  be- 
yond the  platform  and  climbed  upon  the 
'  car  as  it  was  moving  off  with  increasing 
speed,  for  the  sole  purpose  of  getting  his 
money.  The  conductor,  on  demand  for 
his  change,  handed  him  back  the  same 
bill,  and,  as  plaintiff  claims,  told   him  to 


get  off  the  train  as  quick  as  possible,  and 
immediately  he  jumped  from  the  train, 
voluntarily  and  without  compulsion, 
while  it  was  running  at  the  rate  of  four  or 
five  miles  per  hour,  and  at  a  place  not  in- 
tended for  passengers  to  alight.  ■  It  did 
not  appear  that  the  remark  ;Of  the  con- 
ductor caused  plaintiff  to  act  differently 
from  what  he  otherwise  would  have  done, 
nor  that  he  requested  that  the  train  be 
stopped  or  slacked  up  to  enable  him  to 
get  off  in  safety.  It  was  held  that  when 
the  plaintiff  got  upon  the  train  after  it 
had  moved  away  from  the  station,  for 
the  exclusive  purpose  of  getting  from  the 
conductor  the  money  due  him,  and  when 
he  jumped  off  at  a  point  beyond,  not  suit- 
able for  nor  intended  for  passengers  to 
alight,  the  relation  of  passenger  and  car- 
rier did  not  subsist  between  him  and  the 
railroad  company.  Pittsburgh,  etc.,  R. 
Co.  V.  Krouse,  30  O.  St.  222,  followed  in 
Moorehouse  v.  Crangle,  36  O.  St.  130,  38 
Am.  Rep.  564,  followed  in  Himelright  v. 
Johnson,   40   O.    St.   40. 

If  the  conductor  ordered  or  directed  the 
plaintiff  to  get  off  the  train  while  it  was 
in  motion,  at  a  place  where  it  was  pru- 
dent to  make  the  attempt,  such  order  or 
direction,  without  compulsion,  did  not 
warrant  the  plaintiff  in  doing  a  haz- 
ardous or  imprudent  act,  and  imputing 
the  consequences  to  the  company.  Pitts- 
burgh, etc.,  R.  Co.  V.  Krouse,  30  O.  St. 
222. 

61.  Crossing  tracks  in  going  to  train  to 
assist  passenger  or  in  returning  after  see- 
ing passenger  aboard. — St.  Louis,  etc.,  R. 
Co.  V.  Tomlinson,  69  Ark.  489,  64  S.  W. 
347. 

62.  St.  Louis,  etc.,  R.  Co.  v.  Cleere,  76 
Ark.  377,  88  S.  W.  995. 
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he  is  not  guilty  of  contributory  negligence,  as  a  matter  of  law,  because  he  fails 
to  look  and  listen  for  approaching  trains  before  attempting  to  cross  the  track.^^ 
But  one  so  situated  is  not  exempted  from  the  duty  of  exercising  ordinary  care, 
and  he  is  not  exercising  such  care  if  he  puts  himself  in  such  a  condition  that 
he  can  not  be  warned  of  the  approach  of  an  engine  on  the  track.^*  A  person 
who,  in  assisting  a  passenger  to  a  train  in  the  nighttime,  attempts  to  pass  under  a 
train  of  freight  cars  standing  across  the  road  with  an  engine  attached,  and  while 
under  the  car  is  injured  by  the  starting  of  the  train,  is  guilty  of  contributory 
negligence.^  ^ 

Crossing  Track  in  Going  to  Train  to  Meet  a  Passenger. — A  person  going 
to  a  train  then  due  to  meet  a  friend,  who  exercised  due  care  in  passing  from  the 
depot  to  the  train  is  not  so  negligent  in  undertaking  to  pass  between  cars  three 
feet  apart  on  an  intervening  track  as  to  prevent  his  recovery  for  injuries  by  one 
of  the  cars  suddenly  closing  the  space,  under  the, rule  in  Alabama  that  the  fail- 
ure to  stop,  look,  and  listen  before  crossing  a  track  is  such  contributory  negli- 
gence as  will  defeat  a  recovery,  in  the  absence  of  evidence  that  the  railroad 
company  was  guilty  of  reckless  or  wanton  negligence.*® 

Standing  on  Station  Platform  after  Seeing  Passengers  Aboard  Train. 
— One  who  goes  to  a  railroad  station  to  assist  passengers  to  get  to  the  station, 
and  upon  a  train  about  to  depart,  is  not  guilty  of  contributory  negligence,  as  a 
matter  of  law,  in  afterwards  standing  on  the  platform  to  see  the  train  start  and 
bid  the  passengers  farewell.®'' 


63.  St.  Louis,  etc.,  R.  Co.  v.  Tomlinson, 
69   Ark.  489,   64   S.  W.   347. 

"The  rule  that  one  should  look  and  lis- 
ten for  approaching  trains  before  attempt- 
ing to  pass  a  railway  track  is  often  ap- 
plied in  cases  for  injuries  to  travelers  on 
highways  at-  railway  crossings.  In  such 
a  case,  where  there  is  no  invitation  on  the 
part  of  the  company  for  the  traveler  to 
cross,  the  courts  can  say,  as  a  matter  of 
law,  that  he  should  look  and  listen  for 
approaching  trains,  and,  if  he  fails  to  do 
so,  and  by  reason  of  such  failure  is  in- 
jured, he  can  recover  nothing  by  way  of 
damages;  for,  even  if  the  company  be  neg- 
ligent, his  own  negligence  contributes  to 
his  injury.  But  the  case  is  different  where 
the  injured  person  comes  on  the  track 
by  the  invitation  of  the  railway  company. 
In  such  a  case  he  must  still  exercise  ordi- 
nary care,  but,  as  he  has  the  right  to 
rely  to  some  extent  upon  an  implied  as- 
surance of  the  company  that  the  way  is 
safe,  the  courts,  not  knowing  to  what  ex- 
tent his  acts  may  be  influenced  by  the  con- 
duct of  the  company,  can  not,  in  such  a 
case,  say,  as  a  matter  of  law,  that  the 
mere  failure  to  look  and  listen  is  such 
negligence  as  precludes  a  recovery."  St. 
Louis,  etc.,  R.  Co.  v.  Tomlinson,  69  Ark. 
489,  64  S.  W.  347. 

64.  St.  Louis,  etc.,  R.  Co.  v.  Tomlinson, 
69   Ark.   489,   64   S.   W.   347. 

Thus  where  one  who  had  assisted  a 
friend  to  take  passage  on  a  train,  before 
returning  across  the  tracks  to  the  station, 
in  order  to  keep  off  the  rain  which  was 
falling  at  the  time,  enveloped  his  head  in 
the  cape  of  his  coat,  so  that  he  could  nei- 
ther see  nor  hear  an  approaching  engine, 
and  was  killed  by  such  engine,  which  he 
must   have    heard    or    seen    had    his    eyes 


and  ears  not  been  covered,  it  was  held 
that  he  was  guilty  of  such  contributory 
negligence  as  would  preclude  a  recovery 
for  his  death.  St.  Louis,  etc.,  R.  Co.  v. 
Tomlinson,  69  Ark.  489,  64  S.  W.  347. 

In  such  case  an  instruction  that,  if  in- 
testate accompanied  a  departing  friend 
needing  assistance,  or  visited  the  coaches 
to  look  after  his  comfort,  when  they 
were  ready  for  the  reception  of  passen- 
gers, he  was  rightfully  on  the  premises, 
under  an  implied  assurance  that  no  engine 
would  be  permitted  to  run  on  the  inter- 
vening track,  unless  the  company  used 
ordinary  care  to  give  timely  warning  of 
the  approach,  and  he  had  a  right  to  lessen 
his  own  watchfulness,  and  it  was  not  in- 
cumbent on  him  to  be  on  the  lookout  for 
danger,  if,  under  the  circumstances,  he 
had  no  reasonable  ground  to  suspect  that 
danger  was  to  be  apprehended,  was  held 
to  be  erroneous,  as  failing  to  fairly  sub- 
mit to  the  jury  the  question  as  to  whether 
intestate  was  guilty  of  contributory  neg- 
ligence. St.  Louis,  etc.,  R.  Co.  v.  Tomlin- 
son. 69  Ark.  489,  64  S.  W.  347. 

65.  Smith  v.  Chicago,  etc.,  R.  Co.,  55 
Iowa  33,   7   N.  W.   398. 

66.  Crossing  track  in  going  to  train  to 
meet  a  passenger. — Louisville,  etc.,  R.  Co. 
V.   Smith,   135    Ky.  463,  122   S.   W.   806. 

67.  Standing  on  platform  after  seeing 
passengers  aboard  train. — Where  an  old 
lady  went  to  a  railroad  station  to  assist 
friends,  who  intended  to  remove  from  the 
country  permanently,  to  get  to  the  station, 
and  upon  a  train  then  about  to  depart, 
and  after  bidding  her  friends  goodbye, 
and  after  they  had  got  upon  the  train, 
stood  for  about  five  minutes  upon  the  sta- 
tion platform  to  see  the  train  start,  and  to 
bid  her  friends  a  last  farewell,  held  that, 
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Going  on  Station  Platform  to  Meet  a  Friend. — Where  injury  to  plaintiff's 
intestate  while  at  a  station  to  meet  a  friend  was  caused  by  the  negligence  of  the 
carrier's  employees  in  leaving  a  truck  so  near  the  edge  of  the  platform  that  it 
was  struck  by  the  train  and  hurled  against  decedent,  and  the  evidence  showed 
that  the  presence  and  position  of  the  truck  did  not  suggest  imminent  danger  to 
the  minds  of  defendant's  fireman  and  engineer  whose  train  came  in  contact 
with  the  truck,  it  was  held  that  decedent  was  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.®® 

Falling  Off  Station  Platform  after  Seeing  Passenger  Aboard  Train. — 
A  railroad  company  is  not  liable  to  one  who  came  to  its  station  with  a  relative 
who  intended  to  and  did  take  passage  on  a  train,  and  who,  on  leaving,  walked 
to  the  end  of  the  station  platform,  and  fell  off,  where  such  person  was  familiar 
with  the  platform  and  the  location  of  the  steps,  and  took  no  reasonable  precau- 
tion to  avoid  stepping  off  the  platform,  whether  or  not  the  company  was  guilty  of 
negligence  in  not  keeping  the  platform  properly  lighted.** 

§  3078.  Of  Persons  Boarding  Train,  Car,  or  Boat  to  See  or  Assist 
Passengers.^ — Stepping  on  Lower  Tread  of  Car  While  Encumbered  with 
Luggage. — A  person  who  goes  to  an  electric  car  station  to  assist  passengers 
with  their  luggage  is  not  guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
stepping  upon  the  first  tread  of  the  car  which  the  passengers  have  boarded,  while 
heavily  encumbered  with  luggage,  where  the  car,  without  any  signal,  is  sud- 
denly started  with  a  jerk,  precipitating  such  person  to  the  ground. '''* 

Alighting  from  Train  at  Place  Other  than  Station. — Where  a  passenger 
train  is  temporarily  stopped  some  distance  from  the  depot  for  receiving  and 
delivering  passengers,  one  who  boards  such  train  in  search  of  his  wife  and  child, 
who  are  thereon  as  passengers,  and  who  in  attempting  to  move  from  one  car 
to  another  by  passing  around  an  intervening  car,  steps  off  the  platform  into  a 
culvert  which  he  can  not  see  on  account  of  the  darkess  of  the  night,  is  guilty  of 
contributory  negligence  as  a  matter  of  law,  and  can  not  recover  for  the  injury 
sustained,  even  though  the  lights  in  some  of  the  cars  had  been  blown  out  by 
drunken  and  disorderly  men.''^ 

Alighting  from  Moving  Train. — If  a  person  boarding  a  train  to  see  a  pas- 
senger, or  to  assist  passengers  to  enter  it,  attempts  to  leave  the  train  while  in 
motion,  and  is  injured,  and  such  attempt  is  the  cause  of  or  contributes  to  his 
injury  there  can  be  no  recovery  against  the  carrier. '^^ 

while  so  standing- upon  the  platform,  she  hand  and  some  baby  clothes  in  the  other, 
was  not,  by  reason  thereof,  guilty  of  such  and,  after  the  rest  had  boarded  the  car, 
culpable  contributory  negligence  as  would  plaintifif  stepped  on  the  first  tread  to  en- 
prevent  her  from  recovering  for  injuries  able  her  to  place  the  basket  and  clothes 
received  through  the  negligence  of  the  on  the  platform,  and  as  she  was  doing  so, 
railroad  company;  and  further  held,  that  the  conductor  not  being  present  to  assist 
no  culpable  contributory  negligence  in  her  or  in  sight  of  her  location,  the  car, 
any  respect  was  shown.  Atchison,  etc.,  without  any  signal,  suddenly  started 
R.  Co.  V.  Johns,  36  Kan.  769,  ]4  Pac.  337,  with  a  jerk,  precipitating  her  to  the  ground 
59  Am.   Rep.  609.  and  breakng  her  arm.   Held,  that  plaintifif 

68.  Going  on  platform  to  meet  a  friend.  in  stepping  on  the  lower  tread  of  the  car 

— Denver,  etc.,  R.  Co.  v.  Spencer,  61  Pac.  under   such    circumstances,   was    not    neg- 

606,  37  Colo.  313,  51  L.  R.  A.  131.  ligent   as  a  matter   of  law.     Otto  v.    Mil- 

G9.    Falling     off    platform    after    seeing  waukee  Northern  R.  Co.,  148  Wis.  54, 134 

passenger   aboard   train. — Emery    v.    Chi-  N.  W.  157. 

cago,  etc.,  R.  Co.,  80  N.  W.  637,  77  Minn.  71.  Alighting  from  train  at  place  other 

465.  than  station. — Stiles  v.  Atlanta,  etc.,  Rail- 

70.    Stepping    on    lower    tread    of     car  road,  65   Ga.  370. 

while    encumbered    with    luggage.— Plain-  72.     Alighting     from     moving     train. — 

tifT  accompanied  her  son  and  other  mem-  Parks   v.   Kentucky   Cent.  "R.    Co.,   3    Ky. 

bers    of    a    party    to    defendant's    electric  l_,.    Rep.    691;    Louisville,    etc.,    R.   .Co.    v. 

car  station  to  assist  them  with  their  lug-  Wilson,  134  Ky.  846,  30  Ky.  L.  Rep.  1055, 

gage.     Plantift    carried    a '  basket    in    one  loo   S.   W.   390,   8   L.   R.   A.,   N.    S.,   1030; 

3  Car— 39  '  =     ■ 
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Leaving  Steamboat. — Where  a  person  who  has  boarded  a  steamboat  to  as- 
sist a  passenger  is  injured  in  leaving  the  boat,  the  injury  being  occasioned  by  a 
want  of  proper  time  and  faciHties  for  landing,  although  the  boat  was  violating 
the  law  by  racing  with  another  boat,  and  by  reason  thereof  its  stoppage  at  the 
usual  landing  place  was  abridged,  so  that  such  person  had  not  a  reasonable  time 
allowed  him  to  leave  the  boat  in  the  usual  manner  by  the  staging,  such  facts  did 
not  relieve  him  from  the  duty  of  exercising  proper  care  and  prudence  in  leaving 
the  boat,  and  if  he  was  guilty  of  negligence  in  doing  so,  he  can  not  recover  for 


Flaherty  v.  Boston,  etc.,  Railroad,  186 
Mass.   567,   72   N.    E.   66. 

A  person  who,  after  boarding  a  train 
at  a  station  to  assist  a  passeng-er  to 
board  it,  alights  from  the  train  while 
traveling  at  the  rate  of  three  to  four 
miles  an  hour  and  with  its  speed  steadily 
increasing,  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  precluding  a 
recovery  for  the  injuries  sustained.  Mor- 
row V.  Atlanta,  etc.,  R.  Co.,  46  S.  E.  12, 
134  N.   C.  92. 

One  who  entered  a  railwaj-  train  as  an 
escort  for  a 'woman,  to  find  her  seat,  and 
who  was  injured  in  the  endeavor  to  leave 
the  train  while  it  was  under  way,  with 
some  papers  in  his  hands,  held  without 
remedy.  Central  R.,  etc.,  Co.  v.  Letcher, 
69  Ala.  106,  44  Am.  Rep.  505. 

A  person  boarded  the  train,  not  as  a 
passenger,  but  merely  to  see  a  friend, 
and,  the  train  having  begun  to  move,  she 
sprang  from  it,  and  received  injuries,  for 
which  she  sued  the  railroad.  Held,  that 
the  lumber  company's  employees  had  a 
right  to  presume  the  person  to  be  a  pas- 
senger, and  hence  she  was  negligent  in 
jumping  from  the  train  instead  of  report- 
ing the  circumstances  to  the  conductor. 
Parks  V.  Kentucky  Cent.  R.  Co.,  3  Ky.  L. 
Rep.  691. 

One  entering  cars  of  a  passenger  car- 
rier, not  as  a  passenger,  but  to  accom- 
pany an  infirm  relative  to  a  seat  as  a  pas- 
senger, can  not  recover  for  injuries  re- 
ceived in  leaving  the  cars,  if  he  attempted 
to  leave  the  cars  after  the  train  was 
started,  or  finding  the  cars  in  motion  as 
he  was  going  out,  persisted  in  making 
progress  to  get  out,  and  if  such  attempt 
was  the  cause  of  or  contributed  to  the 
accident,  even  though  there  was  negli- 
gence in  the  carrier  in  moving  the  train 
and  in  a  jerk  occurring  after  the  starting, 
which  occurred  in  producing  the  injury. 
Lucas  V.  New  Bedford,  etc.,  R.  Co. 
(Mass.),  6  Gray  64,  66  Am.  Dec.  406. 

A  mother  boarded  a  train  at  a  station 
to  assist  her  children  to  take  the  train. 
She  gave  no  notice  to  any  employee  in 
charge  that  she  did  not  intend  co  become 
a  passenger.  Before  she  left  the  interior 
of  the  car  the  usual  preparation  for  start- 
ing had  been  made,  and  when  she  came 
to  the  door  of  the  car  its  platform  gates 
were  closed,  and  a  brakeman  beckoned 
her  to  the  next  platform,  and  said,  as  he 
helped  her  down  the  steps,  "It  is  all  right, 
not   going  very  fast;   be -careful."     Held, 


that  the  circumstances  which  made  it 
negligent  on  the  part  of  the  brakeman  to 
act  as  he  did  were  obvious,  making  it 
contributory  negligence  on  her  part  to 
attempt  to  leave  the  train,  precluding  a 
recovery  for  injuries  sustained.  Flaherty 
V.  Bostoft,  etc.,  Railroad,  72  N.  E.  66,  186 
Mass.  567. 

Where  a  person  accompanying  his 
daughter  to  a  train,  upon  which  she  was 
a  passenger,  attempted  to  alight  from  it 
while  in  motion,  though  the  carrier  neg- 
ligently started  the  train  before  he  had 
time  to  alight,  its  negligence  in  such  re- 
spect had  ceased  to  operate  when  he  at- 
tempted to  alight  from  the  moving  train 
of  his  own  accord,  and  his  voluntary  act 
in  doing  so  was  the  proximate  cause  of 
his  resultant  injury,  and  the  carrier  was 
not  liable  therefor,  though  the  brakeman 
in  attempting  to  restrain  his  alighting 
may  have  unbalanced  him  and  thereby 
contributed  to  his  injury.  Chesapeake, 
etc.,  R.  Co.  V.  Paris,  111  Va.  41,  68  S.  E. 
398;  S.  C,  107  Va.  408,  59  S.  E.  398. 

In  Georgia  it  has  been  held  that  an  in- 
jury resulting  to  one  assisting  a  depart- 
ing passenger  by  reason  of  his  attempting 
to  alight  from  a  moving  train,  going  at  a 
rate  of  speed  which  renders  the  attempt 
obviously  unsafe  will,  as  a  general  rule, 
afford  no  cause  of  action  against  the  car- 
rier, even  though  the  train  was  started 
before  the  usual  time  as  such  person 
could  have  avoided  the  consequences  of 
the  carrier's  fault  in  so  doing  by  the  ex- 
ercise of  ordinary  care.  McLarin  v.  At- 
lantic, etc.,  R.  Co.,  85  Ga.  504,  11  S.  E. 
840;  Coleman  v.  Georgia  R.,  etc.,  Co.,  84 
Ga.  1,  10  S.  E.  498,  40  Am.  &  Eng.  R.  Cas. 
690. 

But  in  the  same  state  it  has  been  held 
that  where  a  person  assisting  a  passen- 
ger and  her  small  children  to  board  a 
train  notifies  the  conductor  of  his  so  do- 
ing and  the  train  starts  without  warn- 
ing and  without  giving  his  sufficient  time 
to  leave,  the  question  as  to  whether  or 
not  he  was  negligent  in  attempting  to 
leave  the  train  as  it  was  mioving  slowly, 
is  one  for  the  jury;  that  it  is  error,  in 
such  case,  to  grant  a  nonsuit  upon  the 
ground  that  it  was  negligence  as  a  mat- 
ter of  law  for  such  person  to  attempt  to 
alight  and  that  in  so  doing  he  assumed 
the  risk  of  injury.  Suber  v.  Georgia,  etc., 
R.  Co.,  96  Ga.  42,  23  S.  E.  387;  Turley  v. 
Atlanta,  etc.,  R.  Co.,  127  Ga.  594,  56  S. 
E.  748,  8   L.  R.  A.,  N.  S.,  695. 
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the  injury,  unless  the  steamboat  company  was  guilty  of  negligence  greatly  in 
excess  of  his.''^ 

§  3079.  Of  Persons  on  Train  or  Car  by  Invitation  or  Permission  of 
Carrier's  Employees. — Riding  upon  Open  Flat  Car. — A  person  voluntarily 
on  a  carrier's  train  by  the  invitation  of  the  conductor  extended  at  his  own  re- 
quest and  not  paying,  or  being  expected  to  pay,  fare  and  choosing  of  his  own 
volition  to  ride  upon  an  open  flat  car  rather  than  in  the  passenger  coach  is  en- 
titled to  look  for  only  such  security  as  that  mode  of  conveyance  is  reasonably 
expected  to  afford  and  can  not  recover  for  injuries  resulting  from  getting  a 
cinder  in  his  eye,  even  though  the  carrier  was  somewhat  at  fault,  as  he  volun- 
tarily incurred  the  injury,  and  by  the  exercsie  of  ordinary  care  could  have 
avoided  the  consequence  of  the  carrier's  negligence  J* 

§  3080.  Of  Persons  Going  to  Railroad  Depot  on  Business. — It  is  not 

contributory  negligence  in  one  going  to  a  railroad  depot  on  a  proper  errand  to 
assume  that  it  will  be  safe  to  go  through  an  open  passage  left  by  the  railroad 
company  to  give  access  to  the  depot,  even  though  the  track  ends  nearby  and  is 
not  protected  by  snubbing  posts.'' ^ 

7 
§  3081.  Of  Persons  on  Station  Platform  Who  Have  No  Business 
There. — Though  a  person  going  upon  a  platform  at  a  railroad  station,  built  for 
the  accommodation  of  passengers  and  persons  having  business  with  the  railroad 
company,  is  not  a  passenger  and  has  no  business  with  the  company,  yet  he  is  not 
a  trespasser,  and  if,  while  on  the  platform,  he  is  injured  through  the  negligence 
of  the  railroad  ccmpany,  the  mere  fact  of  his  being  on  the  platform  does  not 

constitute  such  contributory  negligence,  as  a  matter  of  law,  as  will  preclude  his 
recovery.''^ 

§  3082.  Of  Trespassers. -^As  between  a  railroad  company  and  a  trespasser, 
contributory  negligence  on  the  part  of  the  latter  renders  the  former  liable  only 
for  gross  or  wanton  or  willful  neglect."  A  railroad  company  is  not  liable  for 
injury  to  or  the  death  of  a  trespasser,  who  in  a  state  of  panic  or  fear  jumped  off 
a  train  or  car  in  motion,  and  was  injured  or  killed  thereby,  in  the  absence  of 
proof  that  such  panic  or  fear  was  caused  or  inspired  by  word  or  act  of  an  agent 
or  employee  of  the  company.'''*  A  boy  seventeen  years  of  age,  who  has  the  in- 
telligence, experience,  and  judgment  that  boys  of  that  age  usually  have,  is  guilty 

73.  Leaving  steamboat. — Keokuk  did  not  otherwise  notice  him;  that  while 
Packet    Co.   v.   Henry,   50   111.   264.  the  car  was  in  motion  he  attempted  to  get 

74.  Riding  upon  open  flat  car. — Higgins  off,  and  was  killed  by  falling  on  the  cob- 
V.  Cherokee  Railroad,  73  Ga.  149.  blestones  in  the  street.     Held,  that  a  ver- 

75.  Going  to  railroad  depot  on  a  proper  diet  was  properly  directed  for  defendant. 
errand.— Grand  Rapids,  etc..  R.  Co.  v.  Brightman  v.  Union  St.  R.  Co.,  167  Mass. 
Martin,  41  Mich.  667,  3  N.  W.  173.  "3,  44  N.  E.  1091. 

76.  Persons    on  station    platform    who  ,^"  /"     l^^^.'""   .^°'     personal     injuries 

have  no  business  there.-Hicks  v.  Pacific  ''^''^^tj    ■""^.        ""^   'h    ^T?   ^^^A 

R    Co     64  Mo    430  movmg    tram,    it    appeared    that    plamtifE 

I!_  -■         ■  .,  ,.  ,  was  stealing  a  ride  on  defendant's  freight 

77.  Effect  of  contributory  negligence  of  train;  that  he  knew  he  had  no  right 
a  trespasser.— Cameo  v.  West  Virgmia,  thereon,  and  that  he  incurred  peculiar 
etc.,   R.   Co.,  35  W.  Va.   389,   14   S.  E.  13.  risks   in    so   riding;   that   he   was   first   or- 

78.  Trespasser  jumping  off  train  or  car  dered  off  when  the  train  was  just  starting, 
in  motion. — Reary  v.  Louisville,  etc.,  R.  but  he  refused  to  get  off;  that  he  could 
Co.,  40  La.  Ann.  33,  3  So.  390,  8  Am.  St.  have  prevented  jumping  when  he  did,  by 
Rep.  497;  Clutzbeher  v.  Union  Passenger  passing  to  the  car  next  ahead  of  the  one 
R.  Co.  (Pa.),  1  Atl.  597.  on  which  he  was  riding.  Held,  that  plain- 
In  an  action  for  the  death  of  plaintiff's  tiff  was  guilty  of  contributory  negligence 

intestate,    a   boy    seven    years    old,    it    ap-  in  getting  on  the  train,  in  remaining  after 

peared  that   deceased  jumped   on   one   of  first  ordered  off,  and  in  jumping  when  he 

defendant's  street  cars  and  was  riding  on  did,    and    could    not    recover.      Planz    v. 

the   step   of  the  rear  platform  as   a  tres-  Boston,  etc.,  R.  Co.,  157  Mass.  377,  33  N. 

passer;   tha/-   the   conductor   saw   him,   but  E.  356,  17  L.  R.  A.  835. 
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of  inexcusable  and  illegal  conduct  in  jumping  on  the  platform  of  a  moving  street 
car,  seizing  the  driver's  whip,  and  whipping  the  mules,  and  there  can  be  no  re- 
covery for  his  death  caused  by  his  falling  off  the  car,  which  the  driver,  owing  to 
the  speed  of  the  mules,  was  unable  to  stop  in  time  to  prevent  his  being  run 
over  J  3  The  rule  requiring  locomotive  engineers  and  street  car  drivers  to  exer- 
cise vigilance  in  looking  out  for  dangers  to  passengers  and  persons  on  the  track, 
and  to  use  reasonable  diligence  to  prevent  injury  to  a  person  after  his  peril  is 
discovered,  has  no  application  in  such  case,  because  decedent  not  only  assumed 
the  attitude  of  a  trespasser,  but  illegally  interfered  with  the  movement  of  the 
car,  and  thereby  caused  his  own  death.*** 

§§  3083-3091.  Actions— §§  3083-3085.  Pleading— §  3083.  Peti- 
tion.— Showing  Nature  of  Right  on  Train.^A  count,  in  a  complaint  against 
a  carrier  for  injuries,  which  charges  simple  negligence  and  fails  to  show  that  plain- 
tiff, was  rightfully  in  the  car,  is  insufficient,  sinde,  if  plaintiff  were  a  trespasser, 
defendant  owed  only  the  duty  not  to  wantonly  injure  ;*i  but  an  averment  that 
plaintiff  was  upon  the  car  with  the  knowledge  of  the  servants  of  the  company, 
and  with  the  permission  of  the  company,  is  sufficient ;  ^^  where  a  person  is  per- 
mitted to  ride  in  a  caboose  attached  to  a  freight  train  by  the  consent  of  the  agents 
in  charge  of  the  train,  the  petition  need  not  allege  that  authority  was  given  by 
the  company  to  the  agent  in  charge  of  it  to  carry  passengers,  since  if  there  has 
been  a  known  violation  of  the  rules  of  the  company  by  the  plaintiff,  that  is  a 
rhatter  of  defense.*^ 

Averments  in  Action  by  Person  Accompanying  Passenger. — In  an  ac- 
tion for  injuries  to  one  who  had  entered  defendant's  train  with  a  departing  guest, 
an  allegation  that  defendant  caused  its  train  to  "jerk  Suddenly  and  quickly"  is 
not  sufficient,  without  an  allegation  that  the  jerk  was  extraordinary,  or  more  than 
a  usual  and  inevitable  accident.** 

Averments  in  Actions  by  Trespassers.^In  an  action  for  injuries  by  a 
trespasser  the  complaint  must  show  actionable  negligence  or  that  the  carrier's 
servants  wilfully  and  intentionally  caused  plaintiff's  injury.* ^    Where  a  complaint 

79.  Trespasser  falling  off  car. — Taylor  old,  got  on  one  of  the  cars  of  said  dummy 
V.  South  Covington,  etc.,  R.  Co.,  14  Ky.  line,  and  defendant,  through  its  servants 
L.  Rep.  355,  20  S.  W.  275.  or      agents,      recklessly      and     wantonly 

The  fact  that  the  father  of  such  boy  caused  plaintiff  to  leave  said  car  while 
had  previously  requested  the  driver  to  same  was  in  motion,  and  in  consequence 
keep  the  boy  off  the  car,  did  not  excuse  thereof  plaintiff  suffered  the  injuries  set 
the  boy's  conduct  in  getting  on  the  car  out.  Held  not  to  aver  any  actionable  neg- 
without  the  knowledge  or  consent  of  the  ligence,  or  that  defendant's  servants  will- 
company,  and  needlessly  and  wantonly  fully  or  intentionally  caused  plaintiff's 
beating  the  mules.  Taylor  v  South  Cov-  injury.  Jefferson  v.  Birmingham  R.,  etc., 
ington,  etc.,  R.  Co.,  14  Ky.  L.  Rep.  355,  Co.,  116  Ala.  294,  32  So.  546,  38  L.  R.  A. 
•20   S.   W.   275.                 .  458,   67   Am.    St.    Rep.   116. 

80.  Taylor  v.  South  Covington,  etc.,  R.  Necessity  for  averment  as  to  knowl- 
Co.,  14  Ky.  L.  Rep.  355,  20  S.  W.  275.  edge  of  dangerous  position  of  trespasser. 

81.  Showing  right  to  be  on  train. —  — 'The  complaint  in  an  action  for  injuries 
Broyles  v.  Central,  etc.,  R.  Co.,  166  Ala.  to  plaintiff,  who  had  boarded  a  train  to 
616,   52   So.  81.                                                 _  see   a   passenger   on    business,   that   while 

82.  Averment  of  presence  on  car  with  plaintiff  was  alighting,  and  the  train  was 
knowledge  of  servants. — Lammert  v.  Chi-  moving  at  not  more  than  two  or  three 
cago,  etc.,  R.  Co.,  9  111.  App.  388.  miles  an  hour,  it  made  a  violent  start,  and 

83.  No  necessity  for  averment  as  to  while  within  a  few  hundred  feet  of  the 
servant's  authority. — Whitehead  v.  St.  depot  began  running  at  the  unlawful 
Louis,  etc.,  R.  Co.,  99  Mo.  263,  11  S.  W.  speed  of  not  less  than  fifteen  miles  an 
751,  39  Am.  &  Eng.  R.  Cas.  410.  hour,    by    reason    of    which    plaintiff   was 

84.  Sufficiency  of  averment  as  to  jerks.  thrown  from  the  step,  and  that  the  re- 
— Saxton  V.  Missouri  Pac.  R.  Co.,  98  Mo.  suiting  injuries  were  the  direct  result  of 
App.  494,  72  S.  W.  717.  the  engineer  in  beginning  to  run  the  train 

85.  Injuries  to  trespasser. — A  count  of  at  an  unlawful  speed,  did  not  allege  such 
a  complaint  alleged  that  defendant  was  negligence  as  would  make  the  company 
operating  a  dummy  line  on  certain  liable  for  injuries  to  plaintiff,  a  trcs- 
streets;    that    plaintiff,    a    boy    five    years  passer;   it  not  showing  that  the   engii;eer 
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alleges  that  defendant's  conductor  assaulted  plaintiff,  and  forcibly  ejected  him 
from  a  car  while  the  same  was  in  motion,  it  is  not  necessary  to  allege  defendant's 
negligence,  even  though  it  appears  that  plaintiff  was  a  trespasser. ^^ 

Averment  as  to  Scope  of  Employment. — Where  the  petition  states  that  the 
plaintiff  assisted  his  wife  to  enter  a  train  of  cars  and  then  attempted  to  alight 
therefrom  while  the  train  was  in  motion,  and  while  so  attempting  to  alight,  a 
servant  of  the  company,  whose  duty  it  was  to  aid  passengers  to  enter  the  cars, 
ran  against  plaintiff  and  negligently  threw  him  upon  the  station  platform  and 
under  the  train,  without  fault  on  the  part  of  the  plaintiff,  in  absence  of  any  aver- 
ment showing  that  the  servant  at  the  time  ran  against  the  plaintiff  was  acting 
within  the  scope  of  his  employment,  the  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.^'^ 

Averments  as  to  Contributory  Negligence. — Where  a  complaint  alleges 
that  defendant's  conductor  assaulted  plaintiff,  and  forcibly  ejected  him  from  a 
car  while  the  same  was  in  motion,  it  is  not  necessary  to  allege  plaintiff's  freedom 
from  contributory  negligence,  even  though  it  appears  that  plaintiff  was  a  tres- 
passer on  the  train.**  A  general  allegation  of  want  of  negligence  on  plaintiff's 
part  is  sufficient  without  setting  forth  specific  facts  to  show  due  care.*®  A  com- 
plaint containing  an  averment  to  the  effect  that,  as  the  car  in  which  plaintiff  had 
been  at  work  was  being  hauled,  he  stepped  to  the  door  in  the  side  of  the  car, 
and,  while  in  that  position,  the  sliding  door  of  the  car  was  caught  by  a  plank  pro- 
jecting from  a  lumber  pile  near  the  track,  and  was  suddenly  and  violently  closed, 
striking  plaintiff  on  the  side  of  the  head  and  body,  and  holding  him  there,  is  not 
objectionable,  as  showing  contributory  negligence  on  the  part  of  plaintiff.^** 

Amendments  to  Petition. — Where  a  petition  alleges  that  plaintiff  accepted 
the  invitation  of  a  railroad  company  to  visit  its  depot  for  purposes  of  transacting 
business  with  the  company,  an  amendment  alleging  that  plaintiff  accepted  the 
invitation  of  the  railroad  company  to  the  depot  to  transact  business  with  an  ex- 
press company  which  the  railroad  company  permitted  to  carry  on  business  there 
does  not  set  forth  a  new  cause  of  action. ^^  Where  a  petition  alleges  that  while 
plaintiff,  who  had  assisted  his  wife  in  boarding  a  train,  was  proceeding  to  alight, 
and  was  standing  on  the  step  of  the  car  expecting  the  train  to  be  checked  in  speed, 

knew  that  plaintiff  was  alighting  when  he  87.   Averment   as   to   scope   of   employ- 
increased    the    speed    of    the    train.      Mc-  ment. — O'Neil  v.   Baltimore,   etc.,   R.   Co., 
Elvane  v.  Central,  etc.,  R.  Co.,  54  So.  489,  2  O.  C.  C.  504,  1  O.  C.  D.  610. 
170  Ala.  525,  34  L.  R.  A.,  N.  S.,  715  88.    Necessity  in  case  of  forcible  eiec- 

Petition  held  sufficient  to  raise  habiUty  tion   from   moving   car.— Lake    Erie,   etc., 

to  trespasser.— Petition   for   damages   set-  r.  Co.  v.  Matthews,  13  Ind.  App.  355,  41 

ting   forth   that  plaintiff,   having   boarded  ^    ]g    842 

baggage  car  of  a  moving  train,  a  passen-  '      '    Sufficiency      of      allegation.-New 

ger,  was  compelled  to  jump  therefrom  to  „     i       S^     -o     n  Ti,r     iT      -u     i-,    t    j 

fsc^pe  hot  water  turned  upon  him  by  en-  1^^' ^^'.^'J^"^    P.4    ?8  N    K    871       ' 

gineer    or    fireman,    and    was    injured,    is  ^PP-  ^^^'  ^J  ^V  ^"i^^  ^^,.^- .^•,  ^.^V«. 

Sufficient,  when  not  excepted  to,   to  raise  ,   I"  ^n  action  for  the  death  of  pjamtiff's 

issue  of  defendant's  liability  for  injury  to  ^T'f-^^,  yf.^''  °!d  son,  who  was   injured  at 

trespasser.     Missouri,  etc.,  R.  Co.  v.  Wil-  defendant  s  railroad  depot,  where  he  had 

Hams,  91  Tex.  255,  43  S.  W.  855,  reversing  been    sent    to    meet    his    sister     the    com- 

40   S    W    350  plamt   having   made   a   general   allegation 

86.'  Averment  as  to  ejection  from  mov-  as  to  want  of  negligence   on   the  part  of 

ing  car.-Lake  Eri^  etc.,  R.  Co.  v.  Mat-  the  plaintiff,  need  not  allege  that  the  boy 

thews,  13  Ind.  App.  355,  41  N.  E.  842.  "f^  sufficient  discretion  to  be  sent  to  the 

Where   the    complaint     in     an     action  ^T   ,  i  ^t'"^     a      '  fo^  q^' m  V' o^/'^J 

against  a  railroad  company  for   damages  '^%  ^\y"^-  APP-   192.  37   N.   E.   954,  38 

for   injuries    to   a    trespasser     by     being  ^-   i^"   **'  ; 

shoved  from  a  moving  freight  train  alleges  90.    Petition   not   showing   contributory 

that  the  plaintiff  was  wantonly  and  reck-  negligence.— Hopkms   v.   Boyd,     18     Ind. 

lessly  or  intentionally  injured  by  defend-  App.  63,  47  N.   E.  480. 

ant  through  its  servant  or  agent,  it  states  91.    Amendment  as  to  nature  of  invita- 

a    cause    of    action      against      defendant.  tion. — Central,  etc.,  R.  Co.  v.  Hunter,  128 

Highland  Ave.,  etc.,  R.   Co.  v.  Robinson,  Ga.  600,  58  S.  E.  154. 
125   Ala.    483,    38    So.    28. 


§§  3083-3087  carriers.  2544 

he  was  thrown  to  the  ground  by  a  violent  jerk,  an  amendment  alleging  that  the 
engineer,  with  knowledge  of  plaintiff's  position  and  of  his  purpose  to  alight,  in- 
creased the  speed  and  so  managed  the  engine  as  to  give  a  violent  jerk  throwing 
plaintiff  to  the  ground  does  not  introduce  a  new  cause  of  action.®^ 

§  3084.  Answer  or  Plea. — Denial  of  Relationship  of  Carrier  and  Pas- 
senger.— In  an  action  against  a  company  owning  a  tug  boat,  where  the  petition 
alleges  that  defendant  was  a  common  carrier  of  passengers,  and  that  the  child 
of  plaintififs  was  killed  while  a  passenger  on  the  boat,  an  answer  averring  that 
the  boat  was  not  a  passenger  boat,  an  answer  averring  that  the  boat  was  not  a 
passenger  boat,  and  that  employees  of  the  company  were  forbidden  to  carry  any 
one  as  a  passenger,  is  sufficient. ^^ 

Plea  of  Justification  for  Forcible  Ejection. — Where  the  complainant  al- 
leged an  assault  by  kicking  and  striking  the  plaintiff,  and  then  throwing  him  to 
the  ground  from  a  swiftly-moving  car,  a  plea  in  justification,  alleging  that 
he  was  a  trespasser  stealing  a  ride,  and  was  ejected  by  the  use  of  only  necessary 
force,  is  demurrable,  unless  it  sets  forth  circumstances  showing  that  defendant's 
acts  were  reasonably  necessary.^* 

§  3085.  Variance. — Where,  in  an  action  by  a  child  against  a  railroad  com- 
pany for  personal  injuries,  plaintiff  found  his  right  to  recover  on  the  ground 
that  he  was  upon  its  cars  at  the  invitation  and  with  the  consent  of  defendant,  he 
can  not  recover  if  he  was  an  intruder.^^ 

§§  3086-3088.  Evidence— §  3086.  Presumptions  and  Burden  of 
Proof. — Where  one  is  permitted  to  ride  in  a  caboose  attached  to  a  freight  train 
by  the  consent  of  the  agent  in  charge  of  the  train,  he  is  presumed  to  be  there  of 
right. 8®  The  burden  of  proof  where  a  person,  not  a  passenger,  is  injured  by  a 
passenger  carrier  is  upon  such  person  to  show  that  he  exercised  due  care,  and 
that  the  carrier  was  guilty  of  negligence,  which  was  the  cause  of  the  injury.^'' 
In  an  action  for  injuries  to  a  trespasser  on  a  railroad  train,  the  burden  was  on 
him  to  show,  not  only  that  he  was  in  a  perilous  situation,  but  that  such  situation 
was  discovered  by  defendant's  employees,  and  that  they  failed,  after  that,  to 
exercise  ordinary  care  to  avoid  injuring  him.®^ 

§  3087.  Admissibility. — Extent  of  Use  of  Approach  to  Station. — Where 
a  person  in  ascending  the  platform,  at  defendant's  depot,  had  her  foot  injured 
by  the  falling  of  a  plank  on  which  she  was  walking,  evidence  as  to  how  long  and 
how  much  the  plank  had  been  used  by  the  public  was  competent.^* 

Habit  of  Boys  to  Ride  on  Cars. — Evidence  that  boys  had  ridden  on  defend- 
ant's cars  at  different  times,  without  permission,  and  at  other  times  by  invitation, 
and  without  paying  fare,  is  incompetent,  as  not  tending  to  prove  that  plaintiff,  a 
boy  ten  years  of  age,  was  or  was  not  entitled  to  ride  on  the  car  he  attempted 
to  board  at  the  time  he  was  injured. ^ 

92.  Amendment  as  nature  of  jerk.—  Mo.  263,  11  S.  W.  751,  39  Am.  &  Eng.  R. 
Southern   R.  Co.  v.  Clay,  130  Ga.  563,  61       Cas.   410. 

S.   E.  236.  97.  Burden  of  proof  as  to  plaintiff's  ex- 

93.  Denial  of  relationship  of  carrier  and  ercise   of  care  and  carriers  negligence.— 
passenger.— Cook  v.  Houston  Direct  Nav.  Lucas   v.    New     Bedford,      etc.,     R.     Co. 
Co.,  76  Tex.  353,  13  S.  W.  475,  18  h.ra.  St.  (Mass.),   6   Gray  64,   66  Am.   Dec.  406. 
j^gp    53                                     '  98.     Failure   to    exercise    ordinary    care 

94.  Plea  of  justification  for  forcible  with  knowledge  of  trespasser's  perilous 
o;»<.<.jnn  \\T^\„v.t  „,  TT„;^„  -Q  rr^  oi  p  situation. — Arkansas,  etc.,  R.  Co.  v.  bam, 
I     554    47  Atl    548  8°    ^rk.    278,    119    S.    W.    659,    22    L.    R.   A., 

95.  Variance  as  to  nature  of  presence  99. 'Extent  of  use  of  plank  leading  to 

on   cars.— Mexican   Nat.   R.   Co.  v.   Crum,  platform.— Collins  v.  Toledo,  etc.,  R.  Co., 

6  Tex.  Civ.  App.  702,  25  S.  W.  1126.  go  Mich.  390,  45  N.  W.  178. 

96.  Presumptions  from  person's  pres-  1.  Habit  of  boys  to  ride  on  cars. — Lit- 
ence  on  caboose  with  consent  of  servants.  tie  Rock  Tract.,  etc.,  Co.  v.  Nelson,  66 
—Whitehead  v.  St.  Louis,  etc.,  R.  Co.,  99  Ark.  494,  52  S.  W.  7. 
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Evidence  of  Contributory  Negligence. — In  an  action  to  recover  for  inju- 
ries received  by  plaintiff,  who  alighted  from  defendant's  train  while  it  was  in 
motion,  evidence  that  the  conductor  told  him  to  get  off  the  train  as  quickly  as 
possible,  without  attempting  tO  stop  the  train  for  that  purpose,  but  that  in  jump- 
ing off  plaintiff  acted  voluntarily  and  without  compulsion,  was  admissible  as 
bearing  on  the  question  of  plaintiff's  negligence. ^ 

Evidence  in  Actions  for  Injuries  to  Persons  on  Train  to  Assist  Passen- 
gers.— Testimony  showing  a  custom  of  persons  to  attend  passengers  on  the 
train,  and  notice  to  trainmen  of  such  custom  is  admissible.^  In  an  action  for  in- 
juries sustained  on  jumping  from  a  moving  train,  on  which  plaintiff  had  been  to 
assist  passengers,  evidence  is  admissible  to  show  that  a  train  did  not  stop  for  a 
reasonable  length  of  time  at  the  station.*  Where  one  was  injured  by  a  train 
while  attempting  to  put  his  wife's  baggage  aboard,  it  is  not  error  for  him  to  tes- 
tify that  he  believed  the  train  would  remain  standing  long  enough  for  his  wife 
to  get  in  the  car  and  for  him  to  put  her  baggage  upon  the  train.^  Facts  showing 
that  the  servants  in  charge  of  a  train  or  car  knew  of  the  intention  of  a  person 
entering  such  vehicle  to  get  off  are  admissible,*  but  such  notice  can  not  be  proved 
by  declarations  of  employees  made  after  the  transaction.'^ 

§  3088.  Weight  and  Sufficiency. — Where  a  person  accompanied  a  pas- 
senger needing  assistance  to  a  coach  placed  on  a  side  track  adjacent  to  the  main 
track  and  across  from  the  station,  and  was  killed  on  his  return  by  an  engine 
backing  at  a  rapid  rate  on  the  main  track,  conflicting  evidence  as  to  whether  such 
person  had  enveloped  his  head  in  his  overcoat  cape,  so  that  he  could  neither 
see  nor  hear  the  approaching  engine,  or  whether  he  merely  held  it  so  as  to  keep 
off  the  rain  without  obstructing  his  vision  or  hearing  is  sufficient  to  require  the 
jury's   determination   as  to  whether  intestate  should  have  looked   and   listened 


2.  Contributory  negligence — Act  of  con- 
ductor in  telling  plaintiff    to     get     off. — 

Pittsburgh,   etc.,   R.   Co.  v.   Krouse,   30  O. 
St.    223. 

3.  Custom  to  assist  passengers. — ^Itwas 
not  error  to  permit  a  witness  to  testify 
that  he  had  attended  his  mother  on  the 
train  that  morning,  and  seated  her  at  the 
same  time  plaintiff  seated  his  wife,  and 
that  he  had  done  the  same  thing  before 
with  other  passengers,  to  show  that  such 
conduct  was  customary,  and  notice  to  the 
trainmen  of  such  a  custom.  Texas,  etc., 
R.  Co.  V.  Crockett,  66  S.  W.  114,  27  Tex. 
Civ.   App.   463. 

4.  Testimony  showing  failure  to  stop 
for  reasonable  time. — In  an  action  for  in- 
juries sustained  on  jumping  from  a  mov- 
ing train,  on  which  plaintiff  had  been  to 
seat  his  family,  it  is  proper  to  permit  wit- 
nesses to  testify  that  a  certain  person  was 
at  the  station  just  before  the  train  started, 
and  that  he  bought  a  ticket  for  the  train, 
but  that  it  started  and  left  him  before  he 
could  get  on,  to  show  that  the  train  did 
not  stop  at  the  station  for  a  reasonable 
length  of  time.  Texas,  etc.,  R.  Co.  v. 
Crockett,  66  S.  W.  114,  37  Tex.  Civ.  App. 
463. 

5.  Belief  that  sufficient  time  will  be 
given. — Chesapeake,  etc.,  R.  Co.  v.  For- 
tune,   107   Va.   412,   59   S.    E.   1095. 

6.  Notice  of  intention  to  get  off. — In  an 
action  for  injuries  in  getting  ofif  a  mov- 
ing train  which  plaintiff  had  boarded  to 
assist  a  passenger,  where  the  train  moved 


at  a  brakeman's  signal,  evidence  that  the 
brakeman  ordered  plaintiff  to  get  ofif  is 
admissible  to  show  that  those  in  control 
of  the  train  knew  of  his  intention  to  get 
off.  International,  etc.,  R.  Co.  v.  Satter- 
white,  15  Tex.  Civ.  App.  102,  38  S.  W.  401. 

Habit  of  person  assisting  child  on  car 
at  same  place. — Evidence  that  a  person 
who  attended  a  child  in  boarding  a  street 
car  on  a  particular  occasion,  for  the  pur- 
pose of  placing  upon  the  car  packages 
which  the  child  was  to  have  in  charge, 
had  frequently  before  done  the  same 
thing  at  the  same  place,  when  the  same 
driver  of  the  car  was  on  duty,  is  admis- 
sible as  tending  to  show  that  the  person 
on  this  occasion  intended  to  get  off  after 
depositing  the  packages,  as  she  had  done 
on  the  previous  occasions,  and  did  not 
intend  to  remain  on  board  so  as  to  justify 
the  driver  in  starting  the  car  suddenly 
while  she  was  engaged  in  getting  ofi. 
Houston  V.  Gate  City  St.  R.  Co.,  89  Ga. 
372,    15    S.   E.   333. 

7.  Declaration  of  employees. — State- 
ments of  a  conductor  of  one  of  two  trains 
meeting  at  a  station,  made  some  time  after 
an  accident  to  a  passenger  on  his  train, 
which  occurred  while  she  was  leaving 
the  other  train,  which  she  had  temporarily 
visited,  with  his  consent,  that  he  informed 
the  conductor  of  the  other  train  that  he 
had  a  passenger  on  the  tram,  to  hold  it 
for  a  minute,  are  inadmissible  to  prove 
notice  to  such  conductor  of  the  passen- 
ger's presence.  Bullock  v.  Houston,  etc., 
R.  Co.   (Tex.  Civ.  App.),  55  S.  W.  184. 
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before  going  on  the  main  track,  and  whether  or  not  he  was  negligent.*  Where 
the  evidence  showed  that  plaintiff  assisted  his  invalid  daughter  onto  a  train  and 
before  he  could  leave  it  the  train  started,  that  he  notified  the  conductor  who 
pulled  the  cord,  and,  after  waiting  awhile,  directed  him  to  alight,  which  he  did 
and  was  injured,  the  cars  being  still  in  motion,  though  he  did  not  know  it,  the 
night  being  very  dark,  and  that  the  conductor  knew  that  some  of  the  persons 
who  assisted  to  seat  plaintiff's  daughter  were  not  going  on  the  train,  it  can  not 
be  said  that  there  was  no  evidence  to  prove  that  plaintiff  was  not  in  fault.^ 

§  3089.  Questions  for  Jury. — Negligence. — When  the  question  of  negli- 
gence is  dependent  upon  inferences  to  be  drawn  from  acts  and  circumstances  of 
that  character  that  different  intelligent  minds  may  honestly  reach  different  con- 
clusions on  the  question,  it  is  for  the  jury  to  determine,  under  appropriate  in- 
structions, whether  or  not  negligence  has  been  established. i" 

Care  as  to  Persons  on  Train. — The  question  *of  the  failure  on  the  part  of 
a  carrier  to  use  ordinary  care  may  be  one  for  the  jury  where  the  person  is  in- 
jured by  reason  of  the  car  suddenly  starting  while  he  was  on  the  platform  of 
the  car,ii  or  where  a  person  is  injured  in  getting  off  a  moving  train, ^^  but  where 


8.  Sufficiency  of  evidence  as  to  negli- 
gence of  plaintiff. — St.  Louis,  etc.,  R.  Co. 
V.  Tomlinson,  64  S.  W.  347,  69  Ark.  489. 

9.  Evidence  not  showing  contributory 
negligence. — Evansville,  etc.,  R.  Co.  v. 
Athon,  6  Ind.  App.  395,  33  N.  E.  469,  51 
Am.  St.  Rep.  303. 

10.  Negligence. — So  held  as  to  whether 
a  railway  company  exercised  ordinary  care 
to  prevent  injury  to  a  trespasser  attempt- 
ing to  board  a  train  after  his  presence  was 
known.  Louisville,  etc.,  R.  Co.  v.  Plunk- 
ett,  65  S.  E.  695,  6  Ga.  App.  684. 

Placing  of  truck  between  two  trains. — 
Plaintiff's  intestate  went  to  defendant's 
depot  to  meet  a  relative.  The  space  used 
to  receive  and  discharge  passengers  was 
between  two  tracks,  one  of  which  was  oc- 
cupied by  a  train.  When  both  tracks  were 
so  occupied  the  space  between  the  cars 
was  five  feet  eight  inches  wide.  A  bag- 
gagre  truck,  so  constructed  that  it  could  be 
easily  veered  at  either  end,  had  been 
placed  on  this  space  by  defendant's  em- 
ployees. Its  width  was  such  that,  if 
placed  equidistant  between  the  two  tracks, 
it  would  clear  the  train  on  either  side  by 
one  foot  seven  inches.  The  engine  and 
two  cars  cleared  the  truck,  but  the  next 
car,  though  of  the  same  width  as  the 
others,  came  in  contact  with  it  and  hurled 
it  against  deceased,  inflicting  fatal  injuries. 
Held,  that  the  question  whether  the  plac- 
ing of  the  truck  in  the  limited  space  pro- 
vided was  negligence,  was  for  the  jury. 
Denver,  etc.,  R.  Co.  v.  Spencer,  61  Pac. 
606,  27  Colo.  313,  51  L.  R.  A.  121. 
_  Running  train  at  rapid  speed  into  sta- 
tion.— Negligence  is  a  question  for  the 
jury  where  a  train  was  run  at  night  at  a 
great  speed  into  an  unlighted  station, 
killing  a  person  who  was  to  meet  a  rela- 
tive on  the  train,  and  who  attempted  to 
cross  to  the  platform  when  the  train  was 
at  such  a  distance  that  he  could  have 
crossed  safely,  had  the  train  been  moving 
at   proper   speed.     Gulf,   etc.,    R.    Co.     v. 


Wagley,  15  Tex.   Civ.  App.  308,  40  S.  W. 
538. 

Starting  up  train  while  volunteer  on 
track. — A  boy  of  14  years  went  to  a  car- 
rier's station  to  take  passage,  and  at  re- 
quest of  a  brakeman  took  a  pail  and  went 
along  the  track  towards  a  hydrant  to  get 
water,  and  had  to  pass  on  a  plank  w^lk 
used  by  employees  near  an  engine.  The 
engineer  saw  him  100  feet  av/ay,  but  not 
again,  and  started  up  the  engine,  injur- 
ing the  boy  while  he  was  crossing  the 
track  towards  the  hydrant.  Held  to  \>k 
sufficient  evidence  of  the  carrier's  neg- 
ligence to  take  the  case  to  the  jury.  Cor- 
coran V.  New  York  El.  R.  Co.,  19  Hun 
368. 

11.  Starting  car  suddenly  while  person 
on  platform. — So  held  as  to  person  who 
boarded  a  street  car  for  the  purpose  of 
negotiating  with  the  carmen  for  an  extra 
trip.  Brock  v.  St.  Louis  Trans.  Co.,  107 
Mo.   App.   109,   81    S.   W.   219. 

It  is  for  the  jury  to  say  whether  it  was 
the  duty  of  a  conductor  of  a  passenger 
train  to  see  that  the  platforms  of  the 
coaches  of  the  train  were  clear  of  per- 
sons before  moving  the  train  from  the 
station.  Seaboard  Air  Line  Ry.  v.  Brad- 
ley, 54  S.  E.  69,  125  Ga.  193,  114  Am.  St. 
Rep.  196. 

12.  Injury  to  person  assisting  passen- 
ger in  getting  off  moving  train. — ^Where 
in  an  action  for  injuries  sustained  by  a 
person  who  assisted  a  passenger  on  the 
train  in  getting  off  a  moving  train  the 
evidence  tends  to  show  that  those  in 
charge  of  the  train  knew  of  plaintiff's  in- 
tention to  get  off,  whether  defendant  used 
ordinary  care  in  starting  the  train,  and, 
if  not,  whether  the  injury  was  proxi- 
mately caused  by  failure  to  do  so,  is  for 
the  jury.  International,  etc.,  R.  Co.  v. 
Satterwhite,  15  Tex.  Civ.  App.  102,  38  S. 
W.    401. 

Plaintiff's  husband,  who  was  on  a  plat- 
form bidding  friends  farewell,  was,  with 
a  number  of  others  urged  from  the  plat- 
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a  person  is  injured  while  alighting  from  a  moving  train  by  reason  of  a  jerk,  and 
there  is  no  evidence  that  such  jerk  was  anything  other  than  that  usual  in  start- 
ing a  train,  the  question  of  negligence  is  not  for  the  jury.^^  Where  there  is 
evidence  of  notice  to  the  carrier  that  a  person  entered  a  train  for  the  purpose  of 
assisting  a  passenger,"  and  of  his  intention  to  disembark,!^  its  sufficiency  to  es- 
tablish these  facts  are  for  the  jury. 

Injuries  Inflicted  in  Course  of  and  Liabliity  for  Manner  of  Ejection. — 
Whether  proper  care  was  used  in  ejection  of  persons  from  a  moving  train^' 
or  street  car  is  for  the  jury.^''     Whether  an  injury  to  a  trespasser  sustained 


form  after  the  train  started,  and  without 
having  been  given  an  opportunity  to 
alight  before  it  started.  In  an  action  to 
recover  for  his  death  resulting  from  his 
being  pushed  under  the  cars,  held,  that 
whether  the  train  should  have  left  on 
schedule  time  or  have  waited  until  the 
plaintiff  alighted,  or  whether  persons  in 
the  train  not  as  passengers  should  alight 
from  it  before  the  time  of  departure 
fixed  by  the  schedule,  and  what  degree 
of  diligence  deceased  should  have  em- 
ployed to  ascertain  whether  the  train 
was  starting  or  about  to  start,  were 
questions  for  the  jury.  Harris  v.  Cen- 
tral  R.   R.,   78   Ga.   525,   3   S.   E.   355. 

Jerk  of  train  while  alighting.— Plaintiff 
testified  that,  being  about  to  seat  his  wife 
and  children  on  defendant's  train,  he 
asked  the  conductor  to  hold  the  train 
until  he  got  them  on.  Plaintiff  seated 
them  as  quickly  as  possible,  and  went  out 
as  quickly  as  he  could,  when,  before  he 
could  get  off,  the  train  started  with  a 
quick  jerk,  throwing  him  to  the  ground 
to  his  injury.  Defendant  offered  no  evi- 
dence. Held,  that  defendant's  motion  for 
nonsuit  was  properly  denied.  Davis  v. 
Seaboard,  etc..  Railway,  43  S.  E.  840,  132 
N.   C.  291. 

When  defendant's  passenger  train 
stopped  at  a  station,  the  plaintiff,  with 
notice  to  its  conductor,  and  without  ob- 
jection, assisted  his  daughter  and  her 
children  to  board  the  train,  and  at  once 
started  to  return.  When  he  reached  the 
door  the  train  was  moving,  and  when  he 
stepped  on  the  top  step  it  gave  a  sudden 
jerk,  which  caused  him  to  lose  his  equili- 
brium; and  he  had  to  jump  to  keep  him- 
self from  falling,  thereby  breaking  his  leg. 
The  daughter's  evidence  was  that,  just 
after  plaintiff'  left  her,  the  train  gave  two 
jerks,  one  very  violent.  Held,  the  evi- 
dence was  sufficient  to  go  to  the  jury  on 
the  question  of  defendant's  negligence. 
Whitley  v.  Southern  R.  Co.,  29  S.  E.  783, 
122  N.  C.  987. 

13.  Jerk  usual  in  starting  train. — Plain- 
tiff alleged  that,  while  he  was  assisting  his 
daughter  on  the  train,  defendant  negli-' 
gently  started  the  train  and  when  plain- 
tiff reached  the  platform  it  was  moving 
so  slowly  that  he  could  without  negli- 
gence leave  it  safely,  and  when  he  was 
on  the  lower  step  the  train  was  negli- 
gently jerked  with  such  violence  that  he 
was  thrown  off  and  injured.     There  was 


no  evidence  that  the  jerk  of  the  train  was 
other  than  usual  in  starting  it  under  like 
circumstances,  or  attributable  to  anything 
other  than  the  taking  up  of  the  slack. 
Held,  that  defendant  was  entitled  to  an 
instruction  withdrawing  the  question  of 
negligence  as  to  such  jerk  of  the  train 
from  the  jury.  Saxlon  v.  Missouri  Pac. 
R.  Co.,  72  _S.  W.  717,  9b  Mo.  App.  494. 

14.  Notice  of  intention  in  boarding 
tTain. — Morrow  v.  Atlanta,  etc.,  R.  Co., 
134    N.    C.    92,   46    S.    E.    12. 

Evidence  held  to  raise  a  question  for 
the  jury  as  to  whether  the  conductor 
knew  or  had  reasonable  means  of  know- 
ing for  what  purpose  plaintiff  boarded  the 
train,  and  whether  he  got  off  before  it 
started.  Bishop  v.  Illinois  Cent.  R.  Co., 
77   S.  W.   1099,  25  Ky.   L.  Rep.  1363. 

Whether  one  who  stood  near  the  steps 
of  a  coach  as  a  person  entered  it  merely 
for  the  purpose  of  assisting  a  passenger 
to  board  the  coach  was  the  conductor  in 
charge  of  the  train,  or  some  other  em- 
ployee charged  with  the  duty  of  providing 
for  such  person's  safety  while  exercising 
the  right  of  assisting  a  passenger,  held, 
under  the  evidence,  for  the  jury.  Morrow 
V.  Atlanta  &  C.  Air  Line  Ry.  Co.,  46  S, 
E.    12,  .134    N.    C.    92. 

15.  Notice  of  intention  to  disembark.— 
In  an  action  against  a  carrier  by  one  en- 
tering a  train  to  assist  a  passenger,  for 
injuries  sustained  in  leaving  the  moving 
train,  evidence  held  sufticient  to  take  to 
the  jury  the  question  whether  the  carrier 
had  notice  of  plaintiff's  intention  to  dis- 
embark. Cooper  V.  Atlantic,  etc.,  R.  Co., 
59   S.   E.   704,   78   S.   C.   563. 

16.  Train  running  too  fast.- -Whether 
■d.  train  from  which  a  trespasser  was 
ejected  was  running  too  fast  for  his  safe 
ejection  is  a  questior^of  fact  for  the  jury. 
Union  Pac.  R.  Co.  v.  Mitchell,  56  Kan. 
324,   43   Pac.  244. 

Improper  means  of  ejecting  boys.^ 
Where  a  boy  was  ejected  from  a  train  in 
motion,  and  received  thereby  injuries 
from  which  he  died,  it  is  for  the  jury  to 
decide  whether  the  railroad  company  is 
liable  in  damages  for  using  improper 
means  to  clear  its  train  of  boys  improp- 
erly on  it.  Vicksburg,  etc.,  R.  Co.  v. 
Phillips,  64  Miss.  693,  2  So.  537. 

17.  Ejection  from  street  car. — Whether 
a  street  car  driver  who  attempts  to  re- 
move a  person  from  the  car  for  nonpay- 
ment of  fare,  while  the  car  is  in  motion. 
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by  his  being  forced  from  a  slowly  moving  street  car  was  malicious  or  intentional, 
and  therefore  actionable,  is  for  the  jury.^*  Whether  servants  in  charge  of  a 
street  car  act  within  the  scope  of  their  employment  in  ejecting  a  person  from  a 
moving  street  car  may  become  a  question  for  the  jury.i* 

Proximate  Cause. — The  question  of  proximate  cause  is  usually  one  for  the 
jury.^o 

Question  of  Contributory  Negligence. — Where  a  person  leaving  a  ticket 
office,  after  being  cautioned  to  "look  out  for  the  steps,"  crosses  the  platform  ob- 
liquely, and  falls  to  the  side  of  them,  the  question  of  contributory  negligence  is 
for  the  jury .21  Where  a  person,  while  coming  out  of  a  depot,  where  he  had  been 
on  business,  was  struck  by  a  train,  and  it  is  conceded  that  the  railroad  company 
was  in  fault  on  account  of  the  manner  of  running  its  trains,  such  as  the  high 
rate  of  speed  and  other  careless  matters,  the  court  is  not  justified  in  refusing 
to  submit  to  the  jury  the  question  whether  the  company  is  relieved  from  the 
liability  incurred  by  it,  by  reason  of  acts  of  the  plaintiff  showing  that,  in  some 
degree,  he  may  not  have  been  as  careful  as  the  most  cautious  and  prudent  man 
would  have  been. 22 

Capacity  of  Children  to  Avoid  Danger. — Whether  a  child  under  fourteen 
years  of  age  has  sufficient  capacity  to  perceive  and  avoid  the  dangers  of  an  un- 
safe place  is  a  question  for  the  jury.^^ 


is  chargeable  with  want  of  proper  care, 
is  a  question  for  the  jury.  Healev  v.  City 
Passenger  R.  Co.,  38  O.  St.  23. 

Ordering  boy  from  moving  car. — The 
question  of  the  negligence  of  a  street  car 
conductor  in  ordering  a  boy  to  get  off  a 
moving  car  is  a  matter  peculiarly  for  the 
consideration  of  the  jury.  Chicago  City 
R.  Co.  V.  O'Donnell,  109  111.  App.  616, 
judgment  affirmed  in  69  N.  E.  882,  207 
111.   478. 

Where  a  boy  nine  years  old  jumped  on 
the  front  platform  of  a  horse  car  at  the 
invitation  of  the  driver,  and  after  riding 
a  square  the  driver  made  him  get  off 
while  the  car  was  in  motion,  and  be  fell 
and  was  injured,  the  question  of  negli- 
gence was  for  the  jury.  Hestonville  Pas- 
senger R.  Co.  V.  Grey  (Pa.),  1  Walk. 
513. 

The  question  whether  it  was  safe  for  a 
boy  to  alight  from  a  car  at  the  command 
of  the  conductor  while  it  was  running  at 
a  speed  of  some  four  to  five  miles  an  hour 
was  question  of  fact  for  the  jury.  In- 
dianapolis St.  R.  Co.  V.  Hockett,  67  N. 
E.   106,   161   Ind.   196. 

18.  Whether  injury  is  intentional. — 
Lerner  v.  Public  Service  R.  Co.,  83  N.  J. 
L.   64,   84   Atl.   618.    • 

19.  Scope  of  employment. — Whether  a 
conductor,  in  kicking  from  the  platform  of 
a  street  car  a  boy  who  was  stealing  a  ride, 
was  acting  through  malice,  and  hence  out- 
side his  authority,  or  through  zeal  in  the 
performance  of  his  duty,  is  a  question  for 
the  jury.  Hoffman  v.  New  York,  etc.,  R. 
Co.,  44  N.  Y.  Super.  Ct.  1,  affirmed  in  75 
N.  Y.  605;  S.  C,  46  N.  Y.  Super.  Ct.  526, 
affirmed  in  87  N.  Y.  25,  41  Am.  Rep.  337. 

In  an  action  for  injuries  sustained  in 
being  ejected  from  a  moving  street  car, 
where  it  appeared  that  plaintiff  boarded 
the  car  to  sell  papers  without  intention 
of  becoming  a  passenger,  and  was  ejected 


by  the  motorman,  who  lunged  for  him  the 
moment  he  discovered  him,  without  in- 
quiring whether  he  was  a  passenger,  or  or- 
dering him  inside  or  off,  it  was  a  question 
of  fact  for  the  jury  whether  the  motorman 
was  acting  within  the  scope  of  his  au- 
thority; and,  if  he  was  not,  the  defendant 
was  not  liable.  Barry  v.  Union  R.  Co.,  94 
N.    Y.    S.   449,    105   App.    Div.    530. 

20.  Proximate  cause. — Plaintiff  boarded 
a  caboose  on  defendant's  freight  train  to 
make  inquiries  of  the  conductor  concern- 
ing his  wife,  having  expected  her  on  that 
train,  and  while  he  was  still  in  the  ca- 
boose and  waiting  for  the  conductor  the 
train  started.  When  the  conductor  came 
he  demanded  that  plaintiff  pay  his  fare 
or  get  off,  but  refused  to  stop  the  train. 
Plaintiff  stepped  out  on  the  platform,  and 
the  conductor  locked  the  door,  leaving 
him  outside,  and  he  was  thrown  from  the 
train  by  the  sudden  lurching  of  the  ca- 
boose after  having  attempted  to  re-enter. 
Held,  that  the  question  whether  the 
wrongful  conduct  of  the  conductor  was 
the  proximate  cause  of  the  injury  was  for 
the  jury.  Great  Northern  R.  Co.  v. 
Bruyere,   114  Fed.  540,  51  C.  C.  A.  574. 

21.  Disregarding  warning. — Alabama, 
etc.,  R.  Co.  V.  Arnold,  84  Ala.  159,  4  So. 
359,   5   Am.   St.   Reo.   354. 

22.  Partial  want  of  care  of  plaintiff — 
Conceded  negligence  of  carrier. — ^Jones  v. 
East  Tennessee,  etc.,  R.  Co.,  9  S.  Ct.  118, 
33   L.    Ed.    478,    138   U.    S.    443. 

23.  Capacity  of  child  to  avoid  danger. 
;— So  held  as  to  a  child  between  thirteen 
and  fourteen  years  of  age,  who  was  in- 
jured on  board  a  tug  boat  Cook  v.  Hous- 
ton Direct  Nav.  Co.,  76  Tex.  353,  13  S. 
W.   475,   18   Am.   St.   Rep.   53. 

So  held  as  to  a  boy  eleven  years  of  age 
riding  in  an  unsafe  and  hazardous  posi- 
tion on  a  street  car.  Wynn  v.  City,  etc., 
R.   Co.,  91  Ga.  344,  17  S.  E.  649. 
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Excuses  for  Contributory  Negligence. — Whether  it  is  necessary  for  a 
police  officer  charged  with  the  duty  o"f  regulating  the  movements  of  street  cars 
and  vehicles  at  a  street  corner  may,  in  performing  his  duty,  to  get  on  a  part  of 
a  street  car  where  he  is  exposed  to  danger  and  where  passengers  are  not  invited 
or  expected  to  ride,  is  a  question  of  fact  under  the  particular  circumstances.^* 
The  effect  of  acts  of  employees  of  a  carrier  as  bearing  on  the  injured  person's 
conduct  so  as  to  excuse  him  from  contributory  negligence  has  been  held  a  ques- 
tion for  the  jury. 25 

§  3090.  Instructions. — Instructions  ought  to  be  so  framed  as  to  be  intelli- 
giblej^**  and  must  not  disregard  issues  raised  by  the  pleading.^''     The  charge  of 


24.  Necessity  for  traffic  policeman  ex- 
posing himself  to  danger. — Ahern  v.  Bos- 
ton Elev.  R.  Co.,  310  Mass.  506,  97  N. 
E.  72. 

Where  a  police  officer,  while  regulat- 
ing the  movements  of  cars  and  vehicles 
at  a  street  corner,  was  compelled,  by- 
reason  of  the  negligence  of  the  operator 
of  a  street  car,  to  take  a  position  on  the 
car  step,  and  to  remain  there  until  the 
car  collided  with  another  car,  and  the 
motorman  of  the  car  disregarded  the 
signals  of  the  officer  to  open  the  vesti- 
bule door  and  permit  him  to  take  a  place 
of  safety,  the  court  properly  refused  to 
rule  that  there  could  be  no  recovery  as  a 
matter  of  law.  Ahern  v.  Boston  Ele- 
vated Ry.  Co.,  97  N.  E.  73,  210  Mass.  506. 

25.  Act  of  baggage  man  cursing  boy. — 
Where  the  evidence  showed  that  plaintiff, 
a  boy  of  fifteen  years  old,  when  deliver- 
ing railroad  mail  at  the  request  of  the  sta- 
tion agent  to  the  baggage  master  on  a  car, 
being  rudely  cursed  by  the  baggage  man, 
became  confused,  and  stepped  in  front  of 
an  approaching  engine  on  another  track 
close  by,  and  was  injured,  it  v\-as  propei 
to  refuse  to  direct  a  verdict  for  defendant, 
as  it  is  for  the  jury  to  say  whether  the 
unwarranted  act  of  the  baggage  man  ex- 
cused the  plaintiff's  want  of  care  in 
stepping  in  front  of  the  approaching  train 
by  depriving  him  for  the  tim.e  being  of 
his  capacity  to  act  with  ordinary  pru- 
dence. Chicago,  etc.,  R.  Co.  v.  Parkinson, 
56  Kan.  653,  44  Pac,  615. 

Threatening  act  of  conductor. — Plain- 
tiff, a  boy  thirteen,  stepped  upon  a  down- 
town car  which  was  standing  upon  a 
crossing,  not  intending  to  travel  upon  it, 
but  to  escape  a  truck  which  seemed  to  be 
coming  down  upon  him.  The  conductor  of 
the  car  stepped  towards  him  in  a  threat- 
ening manner  and  kicked  at  him.  To 
avoid  the  kick,  plaintiff  jumped  from  the 
platform.  He  did  not  see  an  up  town  car 
approaching,  nor  did  he  look  for  it.  He 
alighted  in  the  middle  of  the  up  town 
track  and  was  run  over.  Held,  that  the 
questions  of  ne,'?ligence  and  contributory 
negligence  should  have  been  sent  to  the 
jury.  McCann  v.  Sixth  Ave.  R.  Co.,  117 
N.  Y.  505,  43  Am.  &  Eng.  R.  Cas.  297,  23 
N.  E.  164,  15  Am.  St.  Rep.  539. 

Act  of  conductor  in  telling  plaintiff  to 
get  off  moving  train..— In  an  action  to  re- 


cover for  injuries  received  by  plaintiff 
who  alighted  from  defendant's  train  while 
it  was  in  motion,  it  was  the  province  of 
the  jury  to  determine  both  the  nature  and 
effect  of  a  remark  of  the  conductor  in 
telling  plaintiff  to  get  off  the  train  as 
quickly  as  possible  without  attempting  to 
stop  the  train  for  that  purpose;  whether 
it  was  intended  and  understood  as  an  or- 
der to  leave  the  train,  or  was  by  way  of 
advice  in  furtherance  of  plaintiff's  inten- 
tion, and  also  whether  such  remark  af- 
fected the  action  of  the  plaintiff,  and 
caused  him  lo  act  differently  from  what 
he  otherwise  would  have  done.  Pitts- 
burgh, etc.,  R.  Co.  V.  Krouse,  30  O.  St. 
333. 

26.  Charge  to  be  intelligible. — In  an  ac- 
tion against  a  railroad  company  for  a  per- 
sonal injury  received  by  plaintiff  from  a 
blow  on  the  knee  by  a  mail  pouch  thrown 
from  defendant's  passing  train,  plaintiff's 
theory  was  that  the  injury  was  caused  by 
his  heel  being  driven  by  the  blow  into  a 
large  hole  in  defendant's  station  plat- 
form, and  there  held  so  that  his  knee  re- 
ceived the  whole  momentum  of  the 
pouch.  Held  that  an  instruction  that 
plaintiff's  knowledge  of  the  existence  of 
"holes  in  a  platform"  would  not  preclude 
him  from  recovery  in  this  action,  "unless 
his  foot  was  knocked  into  the  hole  by 
reason  of  some  carelessness,  fault,  or  neg- 
ligence of  his  own,"  was  unintelligible, 
and  should  not  have  been  given.  James 
V.  Missouri  Pac.  R.  Co.,  107  Mo.  480,  18 
S.  W.  31. 

27.  Disregarding  allegation  of  negli- 
gence in  permitting  child  on  tug  boat. — 
In  an  action  against  a  company  owning 
a  tug  boat  for  the  death  of  a  child  while 
on  the  boat,  the  boat  not  being  a  pas- 
senger boat,  where  the  petition  alleges 
that  the  company  was  guilty  of  negli- 
gence in  receiving  the  child  on  board  of 
the  boat  without  the  consent  of  its  par- 
ents, it  is  error  to  charge  that  plaintiffs 
can  not  recover  unless  the  child  was  a 
passenger  on  defendant's  boat.  Cook  v. 
Houston  Direct  Nav  Co.,  76  Tex.  353,  13 
S.  W.  475,  18  Am.  St.   Rep.  53. 

Charge  excluding  defense  of  contribu- 
tory negligence. — Where  one  of  the  de- 
fenses to  an  action  against  a  street  rail- 
way company  was  that  the  injury  was 
due  to  plaintiff's  own  negligence,  and  not 
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the  court  must  not  infringe  on  the  province  of  the  jury.^s  and  should  not  ex- 
press or  intimate  an  opinion  on  the  facts  of  the  case.^^  In  an  action  for  injuries 
sustained  by  one  who  was  standing  on  a  depot  platform  and  was  struck  by  de- 
fendant's train,  it  is  error  to  charge  that  the  jury  may  determine  for  themselves 
what  precautions  defendant  was  bound  to  take.^^ 

Charge  on  Burden  of  Proof. — In  an  action  for  injuries  to  an  intruder  on  be- 
ing ejepted  from  a  car,  it  is  error  to  refuse  to  instruct  that  the  preponderence  of 
the  evidence  is  upon  plaintiff.^^ 

Instructions  on  Duty  as  to  Person  Accompanying  Passenger. — Where 
plaintiff's  decedent  was  killed  by  the  collapse  of  defendant's  railroad  station 
while  he  was  there  for  the  purpose  of  meeting  a  passenger,  an  instruction  that 
the  law  imposed  the  duty  on  one  constructing  a  public  building  to  make  it  rea- 
sonably safe  against  storms  is  not  objectionable  as__ imposing  such  duty  with  re- 


to  any  negligence  on  the  part  of  the  de- 
fendant, and  evidence  was  adduced  tc  sup- 
port this  defense,  and  instructions  were 
given  upon  it,  an  instruction  that  the  only 
valid  defense  in  the  action  was  based  on 
the  theory  that  defendant's  motormanhad 
not  invited  plaintiff  to  ride,  and  for  the 
jury  to  exclude  from  their  consideration 
and  decision  the  question  whether,  ad- 
mitting the  invitation  to  have  been  given, 
the  plaintiff  was  guilty  of  such  contribu- 
tory negligence  as  would  defeat  his  re- 
covery, is  highly  prejudicial  to  the  de- 
fendant. Little  Rock  Tract.,  etc.,  Co.  v. 
Nelson,  66  Ark.  494,  52  S.  W.  7. 

28.  Infringing  on  province  of  jury — 
Question  of  contributory  negligence  not 
fairiy  submitted. — Coaches  for  the  recep- 
tion of  passengers  were  placed  on  a  side 
track  adjacent  to  a  main  track  intervening 
between  it  and  the  depot.  Plaintiff's  in- 
testate was  killed  by  an  engine  on  the 
main  track,  either  on  his  return  from  as- 
sisting a  friend  to  the  coache?,  or  from  a 
second  trip,  on  his  own  pleasure,  to  see 
him.  There  was  evidence  that  on  his  re- 
turn he  pulled  his  overcoat  cape  over  his 
head,  covering  his  eyes  and  ears.  The 
court  instructed  that,  if  intestate  accom- 
panied a  departing  friend  needing  as- 
sistance, or  visited  the  coaches  to  look 
after  his  comfort,  when  they  were  ready 
for  the  reception  of  passengers,  he  was 
rightfully  on  the  premises,  under  an  im- 
plied assurance  that  no  engine  would  be 
permitted  to  run  on  the  intervening  track, 
unless  the  company  used  ordinary  care  to 
give  timely  warning  of  the  approach,  and 
he  had  a  right  to  lessen  his  own  watch- 
fulness, and  it  was  not  incumbent  on  him 
to  be  on  the  lookout  for  danger,  if,  un- 
der the  circumstances,  he  had  no  reason- 
able ground  to  suspect  that  danger  was  to 
be  apprehended.  Held,  that  such  instruc- 
tion was  erroneous,  as  failing  to  fairly 
submit  to  the  jury  the  question  as  _  to 
whether  intestate  was  guilty  of  contribu- 
tory negligence.  St.  Louis,  etc.,  R.  Co.  v. 
Tomlinson,   64   S    W.   347,   69   Ark.   489. 

29.  Intimating  opinion  on  facts  of  case. 
— In  an  action  by  a  person  to  recover  for 


injuries  caused  by  jumping  from  a  mov- 
ing train  it  is  error  to  charge  that  "not- 
withstanding a  man  may  be  a  trespasser 
on  a  train,  and  the  agent  of  the  company 
for  the  right  to  put  him  off,  yet  they  must 
use  ordinary  diligence  in  doing  so;  and 
if  they  do  not  use  ordinary  diligence  in 
putting  him  ofif,"  the  company  is  liable 
for  injuries  caused  thereby,  as  such  a 
charge  intimates  an  opinion  on  the  part 
of  the  court,  that  the  plaintiff  had  been 
ejected  and  warranted  an  inference  that 
the  court  considered  it  a  proved  fact,  al- 
though such  was  not  disclosed  by  the 
facts.  Southwestern  R.  Co.  v.  Singleton, 
G7    Ga.   306. 

Assumption  of  negligence  of  carrier. — 
In  an  action  against  a  railroad  company 
for  a  personal  injury  received  by  plaintiff 
from  a  blow  on  the  knee  by  a  mail  pouch 
thrown  from  defendant's  passing  train, 
plaintiiT's  theory  was  that  the  injury  was 
caused  by  his  heel  being  driven  by  the 
blow  into  a  large  hole  in  defendant's  sta- 
tion platform,  and  there  held  so  that  his 
knee  received  the  whole  momentum  of 
the  pouch.  Held,  that  an  instruction 
which  assumed  that  defendant  was  neg-' 
ligent  in  permitting  the  hole  to  remain  in 
the  platform  was  error;  the  question  was 
for  the  jury.  James  v.  Missouri  Pac.  R. 
Co.,   107   Mo.  480,  18  S.  W.  31. 

Assumption  of  collusion  between  tres- 
passer and  employee. — Special  instruc- 
tions that  if  plaintiff  paid  to  be  carried, 
knowing  it  was  against  the  rules  for  the 
freight  train  on  which  he  was  riding  to 
carry  persons  situated  as  he  was,  then 
defendant  was  not  liable  for  any  willful 
assault  made  by  the  brakeman,  were  prop- 
erly refused,  as  they  assumed  fraud  and 
collusion  between  plaintiff  and  the  brake- 
man  to  defraud  defendant.  Texas,  etc.,  R. 
Co.  V.  Black,  23  Tex.  Civ.  App.  119,  57  S. 
W.  330. 

30.  Submitting  questions  of  law  to  jury. 
—Archer  v.  New  York,  etc.,  R.  Co.  (N. 
Y.),  19  Wkly.  Dig.  10. 

31.  Charge  on  burden  of  proof. — Miller 
V.  Detroit  United  Railway,  144  Mich.  1, 
107  N.  W.  714. 
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gard  to  those  who  were  in  the  building  on  their  own  risk  as  mere  licensees. ^^ 
A  charge  that  it  was  the  duty  of  the  railroad  company  to  stop  its  train  a  rea- 
sonably sufficient  time  to  allow  plaintiff  to  assist  his  wife  to  a  seat  and  alight  in 
safety,  is  not  misleading  as  authorizing  a  recovery  against  the  railroad  company 
without  regard  to  plaintiff's  diligence,  especially  where  the  court  charged  that 
it  was  plaintiff's  duty  tO'  use  the  proper  dispatch  in  assisting  his  wife  to  a  seat  and 
alighting  from  the  train. ^^ 

Instructions  on  Duty  as  to  Trespassers. — An  instruction  that  if  a  person, 
without  the  knowledge  of  employees  in  charge  of  a  street  car,  boards  the  car  at 
a  place  other  than  a  proper  stopping  place,  while  the  car  is  in  motion,  and  that 
if  the  employees,  on  discovering  him,  immediately  attempt  to  stop  the  car  to  pre- 
vent injury,  by  using  the  car  required  by  law,  then  the  company  is  not  charge- 
able with  negligence,  is  not  erroneous,  as  requiring  the  company  to  exercise  the 
highest  degree  of  care  towards  a  trespasser.^*  Special  instructions  that  if  plain- 
tiff paid  to  be  carried,  knowing  it  was  against  the  rules  for  the  freight  train  on 
which  he  was  riding  to  carry  persons  situated  as  he  was,  then  defendant  was 
not  liable  for  willful  assault  made  by  the  brakeman,  are  properly  refused,  as 
they  place  plaintiff  beyond  the  protection  of  the  law,  regardless  of  whether  the 
brakeman  was  acting  in  the  master's  interests  or  in  the  .scope  of  his  duties. ^^ 

Instructions  on  Contributory  Negligence. — An  instruction,  which  in  ef- 
fect holds  that  the  failure  of  a  person  who  is  injured  while  attempting  to  cross 
an  intervening  reach  to  the  depot,  to  look  and  listen  is  not  necessarily  negli- 
gence, but  that  if  he  obstructs  his  vision  and  hearing  so  as  to  put  it  beyond  his 
jiower  to  see  or  hear,  he  is  as  a  matter  of  law  guilty  of  contributory  negligence, 
is  not  erroneous. 2^  In  such  case  an  instruction  which  allows  the  jury  to  find 
that  intestate  acted  recklessly,  and  also  to  find  for  plaintiff  if  a  man  of  ordinary 
prudence  would  have  so  acted  under  similar  circumstances,  is  erroneous.^''  It 
is  not  error  to  refuse  a  charge  on  the  contributory  negligence  of  a  person  as-, 
sisting  a  passenger  in  failing  to  get  off  when  he  had  an  opportunity  to  do  so 
safely,  since  if  such  person  had  an  opportunity  to  alight  in  safety,  it  was  because 

32.  Instruction  on  safety  of  depot  as  struct  his  ability  to  see  or  hear  an  ap- 
to  person  meeting  passenger. — Judgment,  preaching  train,  or  both,  and  in  that  con- 
54  N.  Y.  S.  1102,  33  App.  Div.  641,  af-  dition  went  in  front  of  an  approaching 
firmed  in  Godfrey  v.  New  York,  etc.,  R.  engine,  did  not  necessarily  render  him 
Co.,  161  N.  Y.  565,  56  N.   E.  77.  guilty  of  contributory  negligence,  but  that 

33.  Instruction  as  to  duty  of  allowing  'he  question  was  whether  he  exercised 
sufficient  time  for  escort  to  leave  train. —  ordinary  care  and  prudence  under  the  cir- 
St.  Louis,  etc.,  R.  Co.  v.  Cunningham,  106  cumstances.  The  court  also  instructed 
S.  W.  407,  48  Tex.  Civ.  App.  1.  that  if  deceased,  in  order  to  keep  off  rain, 

34.  Charge  on  duties  as  to  trespassers.  enveloped  his  head  in  his  cape,  so  as  to 
—Citizens'  St.  R.  Co.  v.  Merl,  26  Ind.  obstruct  his  vision  or  hearing  and  so 
App.  284,  59  N.  E.  491.  ^«"t  J"  f'''?"*  °}  an  engine,  and  was  im- 

,K    ^^  ^       -D    n  T31     1     no  'T  mediately    killed,    when    he     would      have 

35.  Texas  etc  R.  Co  z;^,  Black,  23  Tex.  seen  or  heard  it  if  his  hearing  or  vision 
Civ.  App.  119,  57  S.  W.  330.  ^as  not  obstructed,  he  was  guilty  of  con- 

36.  Charge  on  contributory  negligence  tributory  negligence.  Held,  that  the  first 
— Obstruction  of  sight  and  hearing  by  act  instruction  was  not  erroneous.  St.  Louis, 
of  injured  person.— Plaintiff's  intestate  ac-  etc.,  R.  Co.  v.  Cleere,  88  S.  W.  995,  76 
companied  a  passenger  needing  assistance  Ark.  377. 

to  a  coach  placed  on  a  side  track  adjacent  37.  Where  there  was  evidence  that,  be- 
to  the  main  track,  and  across  from  the  fore  attempting  to  cross  defendant's  track, 
station,  and  was  killed  on  his  return  by  deceased,  to  protect  himself  from  the 
an  engine  backing  on  the  main  track.  The  rain,  drew  up  the  cape  of  his  coat  over 
evidence  was  conflicting  as  to  whether  his  eyes  and  ears,  so  that  he  could  see 
intestate  had  enveloped  his  head  in  his  directly  in  front  only,  it  was  error  to  in- 
cape,  so  that  he  could  neither  see  nor  hear  struct  the  jury  that  if  deceased,  in  at- 
the  approaching  engine,  or  whether  he  tempting  to  protect  himself  from  the  rain, 
merely  held  it  so  as  to  keep  off  the  rain  did  only  what  a  man  of  ordinary  pru- 
without  obstructing  his  hearing  or  vision.  dence  would  have  done  under  similar  cir- 
The  court  instructed  that  the  fact  alone  cumstances,  he  was  not  guilty  of  negli- 
that  plaintiff  pulled  his  cape  over  his  head  gence.  St.  Louis,  etc.,  R.  Co.  v.  Tomlin- 
in   such   manner   as   only  partially   to   ob-  son.  69  Ark.  489,  64  S.  W.  347. 
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defendant  had  discharged  its  duty  to  hold  the  train  long  enough  to  enable  him 
to  do  so,  and  was  therefore  not  negligent  nor  liable  for  plaintiff's  injuries,  irre- 
spective of  plaintiff's  negligence. ^^ 

Instructions  on  Proximate  Cause. — Where  a  petition  alleges  that  while 
plaintiff  was  assisting  a  passenger  to  a  seat  defendant  negligently  started  the 
train,  and  when  plaintiff  reached  the  platform  the  train  was  moving  so  slowly 
that  he  could,  without  negligence,  leave  it  safely,  when,  as  he  was  on  the  lower 
step,  the  train  was  negligently  jerked  with  such  violence  that  he  was  thrown  off 
and  injured,  the  refusal  to  instruct  that  the  starting  of  a  train  before  plaintiff 
had  alighted  was  not  the  proximate  cause  of  the  injury  is  error.^® 

§  3091.  Verdict. — Special  Finding. — In  an  action  against  a  railroad 
company  for  ejecting  plaintiff  from  the  train,  a  special  finding  as  to  the  exist- 
ence of  a  rule  of  the  company  relating  to  the  duties  of  brakemen  is  the  state- 
ment of  fact  upon  which  the  court  could  determine  as  a  question  of  law  whether 
authority  had  been  given  a  brakeman  to  eject  trespassers  on  the  train,  and  such 
determination  does  not  infringe  any  prerogative  of  the  jury;  and  in  such  case, 
if  the  finding  had  been  that  the  brakeman  had  or  had  not  authority  to  eject  tres- 
passers, such  finding  would  have  stated  the  limit  of  the  issue  both  as  a  question 
of  fact  and  one  of  law  and  would  be  objectionable.** 

38.  Instruction  as  to  failure  to  alight  ton  v.  Missouri  Pac.  R.  Co.,  98  Mo.  App. 
when    opportunity    presented. — St.    Louis,       494,  72  S.  W.  717. 

etc.,    R.    Co.   V.    Cunningham,    106    S.    W.  40.     Special   finding. — Lake    Shore,   etc.. 

407,  48  Tex.   Civ.  App.  1.  R.   Co.   v.   Peterson,   42    K.   E.   480,   43   N. 

39.  Charge    as    proximate    cause. — Sax-       E.  1,  144  Ind.  214. 


CHAPTER  XXVII. 
Actions. 

I.  Scope  of  Chapter,  §  3093. 
11.  Right  of  Action,  §  3093. 
in.  Nature  and  Form  of  Action,  §  3094. 
VI.  Parties,  §  3095. 
V.  Pleading,  §§  3096-3143. 
A.  Declaration  or  Complaint,  §§  3096-3138. 

a.  In  General,  §  3096. 

b.  Actions  for  Failure  to  Perform  Contract  or  Duty  in  General,  §§  3097-3103, 
(1)   Refusal  to  Receive  and  Carry,  §  3097. 

■2)  Fraud,  Mistake,  or  Negligence  as  to  Ticket  or  Transfers,  §  3098. 

(3)  Misinformation  or  Incorrect  Informations,  §  3099. 

(4)  Failure  to  Stop  and  Receive,  §  3100. 

(5)  Putting  Passenger  on  Wrong  Train,  §  3101. 

(6)  Separation  of  Passengers,  §  3102. 

(7)  Failure  to  Set  Down  at  Destination,  §  3103. 

c.  Actions  for  Personal  Injuries,  §§  3104-3129. 

(1)  Pleading  in  General,  §  3104. 

(2)  Allegations  as  to  Contract  or  Relation,  §  3105. 

(3)  Allegations  as  to  Time,  Place  and  Vehicle,  §  3106. 

(4)  Allegations  as  to  Negligence  and  Cause  of  Injury,  §§   3107-3125. 

(a)  In  General,  §  3107. 

(b)  Specific  Averment   of  Negligence,   §   3108. 

(c)  General  Averment  of  Negligence,  §  3109. 

(d)  Restriction   of  General  Averment  by  Other  Averment,  §  3110. 

(e)  Averment  of  Basis  or  Bases  for  Negligence,  §§  3111-3122. 
aa.  In  General,  §  3111. 

bb.  As  to   Stations  and   Stopping  Places,  §  3112. 

cc.  As  to  Roadbed  and  Track,  §  3113. 

dd.  As  to  Vehicle,  §  3114. 

ee.  Receiving  and  Discharging  Passengers,  §  3115. 

ff.  Accommodations  and  Duties  in  Transit,  §  3116. 

gg.  Assisting  Passenger,  §'  3117. 

hh.  Carriage. beyond  Destination,  §  3118. 

ii.  Alighting  at  Intermediate   Station,  §  3119. 

jj.  Management  of  Conveyance,  §  3120. 

kk.  Protection  of  Passenger,  §  3121. 

11.  Assaults  and  Insults  by  Servants,  §  3132. 

(f)  Alleging  Act  to  Be  That  of  Carrier,  §  3123. 

(g)  Allegations  as  to  Agent  or  Servant  at  Fault,  §  3124. 
(h)"  Violation  of  Statute  or  Ordinance,  §  3125. 

(5)  Connection  between  Negligence  and  Cause  of  Injury,  §  3136. 

(6)  Allegations  as  to  Injury  Sustained,  §  3137. 

(7)  Negativing  Assumed  Risks,  §  3128. 

(8)  Negativing  Contributory  Negligence,  §  3129. 

d.  Actions  for  Ejectment,  §§  3130-3136. 

(1)  In  General,  §  3130. 

(2)  Allegations  as  to  Breach  of  Duty,  §§  3131-3133. 

(a)  Unauthorized  and  Wrongful   Ejectment,  §  3131. 

(b)  Use   of  Unnecessary   Force,    §   3133. 

(c)  Ejection  at  Improper  Place,  §  3133. 
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(3)  Allegations   as  to   Servant  at  Fault,  §  3134. 

(4)  Connection  between  Ejection  and  Injury,  §  3135. 

(5)  Negativing   Contributory   Negligence,   §   3136. 
e.  Pleading  Damages,  §§  3137-3138. 

(1)   In   General,  §  3137. 
.(2)   Punitive   Damages,   §   3138. 

B.  Plea  or  Answer,  §  3139. 

C.  Replication,    §    3140. 

D.  Special   Demurrer,    Exceptions    or   Motion,   §   3141. 

E.  Amendment,  §  3142. 

F.  Aider  by  Subsequent  Pleadings  and  Cure  of  Error,  §  3143. 

VI.  Issues,   Proof  and  Variance,  §§  3144-3162. 

A.  Issues,  §§  3144-3148. 

a.  In   General,  §  3144. 

b.  Issues  as  Affected  by  Plea  or  Answer,  §  3145. 

c.  Additional   Issues   by   Subsequent   Pleadings,   §   3146. 

d.  Under  Amended  Petition,  §  3147. 

e.  Elimination  of  Issues  by  Dismissal,  §  3148. 

B.  Proof,  §§   3149-3151. 

a.  Matters  to   Be  Proven,  §   3149. 

b.  Failure  of  Proof,  §  3150. 

c.  Sufficiency  of  Proof,  §  3151. 

C.  Variance,  §§  3152-3162. 

a.  In   General,   §   3152. 

b.  Tort   and   Contract,   §   3153. 

c.  As   to   Contract   of   Carriage,   §   3154. 

d.  As  to  Status  of  Plaintiff,  §   3155. 

c.  As  to  Negligence   or   Cause  of   Injury,  §§  3156-3159. 
(1)   In   General,   §   3156. 
(3)   Negligence   Averred    Generally    or    Specifically,    §    3157. 

(3)  Active  or  Passive  Negligence,   §   3158. 

(4)  Wilful   or  Wanton   Negligence  or   Delay,   §   3159. 

f.  As  to  Persons  Liable,  §  3160. 

g.  As  to  Injury  or  Damages,  §  3161. 

h.  Amendment   to    Conform   to   Proof,    §    3162. 

VII.  Presumptions  and  Burden  of  Proof,  §§  3163-3193. 

A.  In   Action   for   Failure  to   Perform    Contract,   §   3163. 

B.  In   Actions   for   Ejection,   §   3164. 

C.  In    Actions    for    Personal    Injury,    §§    3165-3193. 

a.  As  to  Relation  of  Carrier  and  Passenger,  §  3165. 

b.  As  to   Injury,   §  3166. 

c.  As  to  Negligence   or   Cause  of  Injury,   §§   3167-3193. 

(1)  In   General,  §  3167. 

(2)  Connection  between   Negligence   and   Injury,   §   3168. 

(3)  Presumption  Arising  from  Evidence,  §§  3169-3174. 

(a)  General  Rule — Prima  Facie  Case,  §§  3169-3173. 
aa.  Negligence    Generally    Pleaded,   §   3169. 

bb.  Both   General  and  Specific  Negligence  Alleged,  §  3170. 
cc.  Specific  Negligence  Alleged,  §  3171. 

dd.  Assumption  of  Unnecessary  Burden  by  Plaintiff,  §  3172. 
ee.  Effect  of  Attempted  Explanation,  §  3173. 

(b)  Operation   and   Effect   of  Presumption,   §  3174. 

(4)  Rules  Applied  in   Particular   Cases,   §§   3175-3189. 

(a)  Stations    and   Stopping   Places,   §   3175. 

(b)  As  to  Roadbed  and  Track,  §  3176. 

(c)  As   to  Vehicle,  §  3177. 
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(d)  Receiving  and  Discharging  Passengers,  §§   3178-3181. 
aa.  In  General,  §  3178. 

bb.  Carriage   beyond   Destination,    §    3179. 
cc.  Putting  Off  at  Wrong  Destination,  §  3180. 

(e)  Duties   and   Accommodation   in  Transit,   §   3181. 

(f)  Management   of   Vehicle,   §§   8182-3189. 
aa.  Jerks  and  Jolts,  §   3182. 

bb.  Breaking  Down  or  Overturning  of  Coach,   §  3183. 
cc.  Injury  from  Animals  Drawing  Coach,  §   3184. 
dd.  Derailment,   §   3185. 
ee.  Collision,   §   3186. 
ff.  Assaults,    Insults,   etc.,   by    Carrier's   Servants,    §    3187. 
gg.  Duty   to   Protect   Passengers    from   Third   Persons,    §'   3188. 
hh.  Injury   Resulting  from   Effort  to   Escape   Danger,   §   3189. 

(5)  Willfulness   or  Wantonness,   §   3190. 

(6)  Passengers  on  Freight  Trains,  §  3191. 

(7)  Passengers   without   Reward,    §   3192. 

(8)  Contract   Assuming   Risk   or    Releasing   Liability,    §    3193. 
VIII.  Admissibility  of   Evidence,  §§   3194-3337. 

A.  Failure  to   Perform   Contract  or   Duty  in   General,   §§   3194-3199. 

a.  Evidence   to    Establish    Contract,   §    3194. 

b.  Failure  or  Refusal  to  Receive  and  Carry,  §  3195. 

c.  Failure  or  Refusal  to  Honor  Ticket,   Mileage,  etc.,   §  3196. 

d.  Failure  or  Refusal  to  Put  Off  at  Destination,   §  3197. 

e.  Protection    and   Accommodations,    §    3198.  •" 

f.  Delay,    Failure    to    Make    Schedule,    Connections,    etc.,    §    3199. 

B.  In   Actions   for   Ejectment,   §§   3200-3208. 

a.  Relevancy   and    Materiality    in    General,    §    3200. 

b.  As  to  Contract  or  Relation,  §  3201. 

c.  Ejection  for  Failure  to   Produce  Ticket,   §   3202. 

d.  Ejection   for   Refusal  to   Pay  Fare,   §  3203. 

c.  Violation  of  Statutes,  Rules,  and  Regulations,  §  3204. 

f.  Time,    Place,    etc.,    of    Ejection,    §    3205. 

g.  General   Character   and   Disposition   of   Employee,    §    3206. 
h.  Evidence  as  to  Authority  to  Eject,  §  3207. 

i.  Ratification  of  Conductor's  Act,  §  3208. 

C.  In   Suits   for   Personal   Injury,  §§   3209-3237. 

a.  Relation   of   Carrier   and   Passenger,   §   3209. 

b.  As  to   Negligence  or   Cause   of  Injury,   §§  3210-3231. 

(1)  In   General,  §§  3310-3218. 

(a)  Relevancy  and  Materiality,  §  3210. 

(b)  Degree   of   Care,   §  3211. 

(c)  Facts   Constituting  Transaction,  §   3212. 

(d)  Statements  and  Declarations,   §   3313. 

(e)  Matter  to  Show  Notice  to  Carrier,  §  3314. 
(f)   Rules   of  Carrier,  §   3315. 

(g)  Habit   or   Custom,   §   3216. 

(h)   Evidence  of  Other  Accidents,  Transactions,  etc.,  §  3217. 
(i)   Character   of   Parties,   §   3218. 

(2)  Stations   and   Stopping   Places,    §   3319. 

(3)  Condition   of  Track   or   Roadbed,   §    3330. 

(4)  Condition   of  Vehicle  and  Appliances,   §   3321. 

(5)  Receiving  and   Discharging  Passengers,  §§   3222-3233. 

(a)  In   General,   §  3223. 

(b)  Time  to  Board  or  Alight— Sudden  Starting,  §  3323. 
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(6)  Carriage   beyond   Destination,   §   3234. 

(7)  Accommodation  and  Duties   in  Transit,  §  3325. 

(8)  Management    of    Conveyance,    §§    3226-3339. 

(a)  In    General,    §    3326. 

(b)  Under  Allegation  of  Derailment,   §  3337. 

(c)  Under  Allegation   of  Collision,   §  3238. 

(d)  Effort    to    Escape    Danger,    §    3239. 

(9)  Competency  of  Employees    or  Care  in  Selecting  Them,  §  33395/2. 

(10)  Failure    to    Protect    from   Third  Persons,  §  3230. 

(11)  Assaults,  Insults,  etc.,  by    Servants,  §  3231. 

c.  As  to  Injury,  §§  3233-3333. 

(1)   Evidence  as  to  Existence  of  Injury,  §  3333. 
(3)   Nature   and    Extent    of    Injury,    §    3333. 

d.  As  to  Damages,  §§  3234-3337. 

(1)  Damages  for  Breach  of  Contract,  §  32.-4. 

(2)  In  Actions  for   Ejectment,   §   3235. 

(3)  In   Action  for  Personal  Injury,   §   3336. 

(4)  Punitive    Damages,    §    3237. 

IX.  Weight  and   Sufficiency  of  Evidence,  §§  3338-3387. 

A.  In  General,  §  3338. 

B.  As  to  Negligent  Acts  of  Employees,  §§  3239-3348. 

a.  In   General,   §   3239. 

b.  Ejecting   Passenger,   §   3340. 

c.  Assaulting  Passenger,  §  3341. 

d.  Escorting   Passenger   Across   Track,    §   3243. 

e.  Controlling   Conduct   of  Other   Passengers,   §   3343. 
f.  Aiding  in   Making  Arrests,   §   3344. 

g.  Negligently   Closing  Door,   §   3345. 

h.  Inviting   Passenger  on    Engine,   §   3346. 

i.  Putting  up  Berth,  §  3347. 

j.  Injury   to   Passenger   in    Custody   of   Employee,   §   3348. 

C.  As  to  Negligence  in  Respect  to  Condition  of  Carrier's  Premises,  §  3249. 

D.  As  to  Negligence  in  Respect  to  Condition  of  Means  of  Transportation,  §  3250. 
K.  As  to  Negligence  in  Management  of  Conveyances  in  General,  §  3351. 

F.  As  to  Negligence  Causing  Passenger  to  Fall  from  Vehicle,  §§  3352-3256. 

a.  In  General,  §  3353. 

b.  Defective   Means   and   Instrumentalities,   §   3353. 

c.  Negligent    Management    of   Conveyance,    §    3354. 

d.  Negligent  Pushing  Passenger  from  Car,  §  3355. 

e.  Negligence   after   Passenger   Has    Fallen,   §   3356. 

G.  As  to   Cause  of  Derailment,  §  3357. 

H.  As  to   Negligence   Causing  Collision,   §   3258. 
I.  As  to  Negligence  in  Taking  up  Passengers  in   General,  §§  3259-3269. 

a.  In   General,  §   3259. 

b.  Place  of  Taking  up  Passengers,  §  3260. 

c.  Passenger    Boarding   Moving  Train,    §    3261. 

d.  Passenger  Boarding  Car  on  Wrong-  Side,   §  3362. 

e.  Negligent  Starting  Car,  §  3263. 

f.  Negligent   Backing   Car,    §   3264. 

g.  Negligent    Coupling   Cars,    §    3265. 

h.  Negligent  Pushing  of  Passenger  from  Train,  §  3266. 
i.  Negligent    Shutting   of    Gate   on    Passenger,    §    3367. 
j.  Passenger   Injured  by   Brake   Handle,   §   3368. 
k.  Failure  to  Control   Conduct  of  Other  Passengers,  §  3369. 
J.  As  to  Negligence  in  Setting  Down  Passengers,  §§  3270-3277. 

a.  In  General,  §  3270. 

b.  Defective  Instrumentalities  or  Premises,  §  3271. 
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c.  Passenger  Alighting  from   Moving  Train,  §  3372. 

d.  Negligent  Stopping  of  Car,  §  3373. 

e.  Negligent  Starting  of  Car,  §  3374. 

f.  Negligent    Backing   of   Car,   §    3275. 

g.  Carrying   Passenger   Past   Station,   §    3276. 
h.  Passenger    Injured    after    Alighting,    §    3277. 

K.  As  to   Companies   or  Persons   Liable  for   Injuries,   §   3278. 
L.  Limitation   of   Liability,   §   3279. 
M.  Passenger   in    Elevators,    §    3280. 

N.  Evidence  to  Rebut  Presumption  of  Negligence  Arising  from  Injury,  §§  33^  I 
3387. 

a.  In  General,  §  3381. 

b.  Injury  Caused  by  Defective  Means  of  Transportation,  §  3282. 

c.  Injury  Caused  by  Negligent  Management  of  Conveyance,   §   3283. 

d.  Injury   Caused   by   Negligent    Setting   Down    Passengers,    §    3284. 

e.  Injury   Caused  by  Derailment,   §   3285. 

f.  Injury  Caused  by  Collision,  §  3286. 

g.  Injury   Caused  by  Another   Passenger,   §   3387. 
X.  Questions  for   Court  or  Jury,  §§   3388-3330. 

A.  Actions   for   Breach   of   Contract   in    General,   §   3288. 

B.  Actions   for   Wrongful   Ejection,   §§   3289-3292. 

a.  In   General,   §   3289. 

b.  Whether   Plaintiff  Was   Passenger,   §   8290. 

c.  Questions  as  to   Carrier's   Regulations,   §  3391. 

d.  Place   and   Manner   of   Ejection,   §   3292. 

C.  Actions   for  Personal   Injuries,   §§   3393-3320. 

a.  In  General,  §  3293. 

b.  Existence  of  Relation  of  Carrier  and  Passenger,  §  3294. 

c.  Care  as  to  Passengers  under  Disability,  §  3295. 

d.  Acts   of   Carrier's   Employees,   §   3296. 

e.  Number    and    Efficiency   of    Employees,    §    3297. 

f.  Acts  of  Fellow  Passengers  or  Other  Third  Persons,  §  3293. 

g.  Condition  and  Use  of  Carrier's  Premises,  §  3399. 
h.  Taking   Up    Passengers,    §§    3300-3301. 

(1)   In  General,  §  3300. 

(3)   Starting  or  Moving  Car  While  Passenger  Is  Boarding  Same,  §  3301. 
i.  Operation   of   Trains   at    Places   Where    Passengers    Are    Being   Received    or 

Discharged,    §    3303. 
j.  Railroad   Cars,   §   3303. 
■  k.  Cars    and    Equipment    of    Street    Railroads,    §    3304. 

1.  Tracks   and   Roadbeds,   §   3305. 
m.  Condition   of   Elevators,   §   3306. 
n.  Management   of   Conveyances,   §§   3307-3314. 
(1)   In  General,  §  3307. 
(3)   Overloading  or  Crowding  Cars,  §  3308. 

(3)  Rate    of   Speed,   §    3309. 

(4)  Sudden  Lurches,  Jerks,  or  Jolts,  §  3310. 

(5)  Passing   Other   Vehicle    or    Objects,    §    3311. 

(6)  Collision,   §   3313. 

(7)  Derailment  of   Cars,  §   3313. 

(8)  Management   of   Elevators,   §   3314. 

o.  Protection  of  Passengers  from  Incidental  Dangers,  §  3315. 
p.  Setting  Down   Passengers,   §§   3316-3318. 

(1)  In   General,  §  3316. 

(2)  Starting  or  Moving  Car   While  Passenger   Is  Alighting,  §  3317. 

(3)  Providing  Safe  Place  or  Means  for  Alighting,  §  3318. 
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q.  Proximate  Cause  of  Injury,  §  3319. 
r.  Companies  Liable,  §  3330. 
XI.   Instructions,  §§  3331-3368. 

A.  Actions   for  Personal   Injuries,   §§   3331-3363. 

a.  General    Consideration,    §§   3331-3336. 

(1)   Right  to  and  Propriety  of  Instructions   Generally,  §   3331. 
(3)   Form   and   Requisites,    §§    3333-3336. 

(a)  Correct,    Full   and   Fair   Statement    of   Law,   §    3332. 

(b)  Language   and   Terminology,   §   3333. 

(c)  Clearness   and   Definiteness,   §   3324. 

(d)  Argumentativeness,   §   3335. 

(e)  Misleading  Instructions,   §   3336. 

(3)  Requests  for  Instructions,  §  3337. 

(4)  Duty  to   Explain   Issues,   §   3338. 

(5)  Conformity  to   Pleadings  and  Issues,   §  3339. 

(6)  Applicability   to   Evidence,   §§   3330-3332. 

(a)  In   General,   §  3330. 

(b)  Ignoring  Evidence  or  Facts  in  Case,  §  3331. 

(c)  Assuming   Facts,   §   3333. 

(7)  Invading   Province   of  Jury,   §   3333. 

(8)  Harmless  Error,  §  3334. 
(.9)    Curing   Error,    §§    3335-3336. 

(a)  Obviating    Error    by    Other    Instructions,    §   3335. 

(b)  Subsequent   Explanation   of  Charge,   §  3336. 

b.  Existence  of   Relation   of   Carrier  and   Passenger,   §   3337. 

c.  Definition    or    Explanation    of   What    Constitutes    Negligence,    §    3338. 

d.  Degree   of   Care   Required,   §   3339. 

e.  Acts   of  Carrier's   Servants,   Fellow-Passengers,   or  Third   Persons,   §   3340. 

f.  Condition   of   Carrier's    Premises,   §   3341. 

g.  Taking  Up  Passengers,  §  3342. 

h.  Starting  or  Moving  Car  While   Passenger   Boarding  Same,   §   3343. 

i.  Sufficiency   and   Safety  of   Means   of  Transportation,    §   3344. 

j.  Management  of  Conveyances,  §  3345. 

k.  Causing  Passengers  to   Fall  from  Train   or   Car,  §   3346. 

1.  Sudden  Jerks,   Lurches   or  Jolts,   §   3347. 
m.  Collisions,    §   3348. 
n.  Derailment,  §  3349. 
o.  Elevators,    §§    3350-3351. 

(1)  Safety  and  Sufficiency,  §  3350. 

(2)  Management,  §   3351. 

p.  Setting   Down    Passengers    in    General,    §    3353. 
q.  Starting  or   Moving  Train   While   Passenger   Alighting,   §   3353. 
r.  Providing  Safe   Place  or  Means  for  Alighting,  §  3354. 
s.  Care    as   to   Persons   Accompanying    Passengers,    §    3355. 
t.  Liability  to   Persons  Accompanying  Stock,   §   3356. 
u.  Proximate    Cause,    §    3357. 
V.  Conjpanies    or    Persons    Liable,    §   3358. 
w.  Presumptions   and   Burden   of   Proof,   §   3359. 
X.  Weight  and   Sufficiency   of  Evidence,   §  3360. 
y.  Credibility   of  Witnesses,   §   3361. 
z.  Damages,   §   3362. 

B.  Actions   for  Breach  of  Contract  of   Carriage,   §§   3363-3365. 

a.  Form,   Requisites   and   Sufficiency  in   General,   §   3363. 

b.  Acts   Constituting  Breach  and   Excuses   Therefor,   §   3364. 

c.  Damages,   §    3365. 
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C.  Actions  for  Ejectment,  §§  3366-3368. 

a.  Form,   Requisites   and   Sufficiency   in    General,    §    3366. 

b.  Right  to   Eject,   §   3367. 

c.  Damages,   §   3368. 

XII.  Verdict  and  Finding,  §  3369. 

XIII.  Appeal  and  Error,  §  3370. 

XIV.  Costs,  §  3371. 

§  3092.  Scope  of  Chapter. — This  chapter  is  scoped  to  inckide  all  actions 
by  passengers,  against  carriers  as  such,  arising  out  of  the  contract  of  carriage 
or  for  personal  injuries.  It  does  not  include  actions  in  regard  to  baggage  and 
the  passengers'  personal  effects ;  ^  actions  against  sleeping  and  palace  car  com- 
panies ;  2  actions  arising  out  of  relations  of  connecting  carriers ;  ^  and  actions  by 
licensees,  invitees,  trespassers,  etc.* 

§  3093.  Right  of  Action. — The  general  principle  that  a  party  performing 
the  terms  of  a  contract  has  a  remedy  against  the  other  party  for  breach  thereof 
applies  to  a  railroad  ticket  issued  to  a  passenger.^  The  passenger's  right  of 
action  for  being  ejected  on  the  ground  that  the  fare  tendered  was  insufficient 
under  the  statute,  is  not  destroyed  by  a  repeal  of  the  statute  which  merely  fixes 
»the  rate,  the  right  sued  on  not  being  statutory.'^  Where  a  breach  of  the  contract 
between  a  carrier  and  a  passenger  is  entirely  consummated,  no  cause  of  action 
arises  out  of  the  passenger's  ejection  upon  a  second  attempt  to  obtain  transpor- 
tation under  the  contract,"^  but  the  question  as  to  whether  or  not  the  breach  of 
the  contract  has  been  consummated  depends  upon  the  facts  presented  in  each 
particular  case.* 

The  keeper  of  a  public  ferry  is  Hable  to  an  action  on  the  case  for  the  con- 
sequential damages  resulting  from  a  refusal  to  set  a  passenger  across  the  stream 
over  which  he  keeps  his  ferry,^  and  this  although  there  is  a  statute  giving  a  fixed 
penalty  for  such  neglect  of  duty ;  and  the  warrant  need  not  specify  the  water- 
course.^" 

1.  Personal  effects. — See  post,  "Passen-  repeal  of  laws  1907  did  not  destroy  plain- 
gers'  Effects,"  cfiapter  29.  tiil's    right    of    action.      Williams    v.    At- 

2.  Palace  cars  and  sleeping  car  com-  lantic,  etc.,  R.  Co.,  69  S.  E.  403,  153  N. 
panies. — See  post,  "Palace  Cars  and  Sleep-  C.   360. 

ing  Car  Companies,"  chapter  30.  7.    See  Scofield  i'.  Pennsylvania  Co.,  112 

3.  Connecting  carriers.— See  post,  "Con-  Fed.  855,  50  C.  C.  A.  553,  56  L.  R.  A.  234. 
necting   Carriers,"   Part  V.  8.    Fact  not  showing  consummation  of 

4.  See  ante,  "Licensees,  Invitees,  Tres-  breach. — Where  a  railroad  company 
passers,   etc.,"   chapter    36.  agrees   to   transport   a  passenger  betv.'cen 

5.  Nature  and  form. — Ann  Arbor  R.  Co.  specified  points,  vvfith  the  right  to  stop  off 
V.  Amos,  97  N.  E.  978,  85  O.  St.  300.  at   an   intermediate   point,    and   the    ticket 

6.  Right  of  action  not  statutory. — Laws  coupon   covering    the     distance      between 

1907,  c.  216,  §  1,  prohibiting  a  carrier  of  such  points  is  taken  up  by  the  company's 
intrastate  passengers  from  demanding  conductor,  over  the  passenger's  objection, 
more  than  two  and  one-fourth  cents  per  before  reaching  the  intermediate  point — 
mile  for  transportation,  was  repealed  by  the  right  to  stop  of!  being  denied — the 
acts    Ex.  Sess.  1908,  c.  144,    effective  April  1,  passenger's    right   of   action    against     the 

1908,  §  6  of  which  provides  that  no  rail-  company  for  breach  of  contract  is  not 
road  company  shall  be  held  liable  by  rea-  thereby  consummated,  so  as  to  deprive 
son  of  anything  done  or  attempted  to  be  him  of  a  right  of  action  for  expulsion  from 
done  in  violation  of  the  repealed  act.  a  succeeding  train  on  resuming  his  journey 
Plaintiff  sued  several  months  before  the  from  the  place  of  stopover;  such  expul- 
repealing  statute  became  effective  to  re-  sion  being  directed  by  the  company's 
cover  for  being  ejected  from  defendant's  agent  after  investigation.  Scofield  v. 
passenger  train,  after  having  tendered  the  Pennsylvania  Co.,  112  Fed.  855,  50  C.  C. 
proper  amount  of  fare  required  by  I,aws  A.  553,  56  L.  R.  A.  334. 

1907,    on    the    ground    that    the    fare    ten-  9.    Action     on      case. — Wallen     v.     Mc- 

dced   was    insufficient.      Held,     that      the  Henry,  22  Tenn.  (3  Humph.)  245. 

right  of  action  sued  on  was  not  statutory,  10.  Statutory  penalty  immaterial. — Wal- 

though    the    rate    of    transportation    was  len    v.    McHenry,    33    Tenn.    (3    Humph.) 

fixed   by   statute,   so   that  the   subsequent  245. 
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That  a  penalty  is  imposed  by  statute  on  the  carrier  for  violation  of  the 
law  requiring  the  giving  of  transfers  does  not  deprive  a  passenger,  presenting 
a  transfer  valid  on  its  face,  who  is  summarily  ejected,  of  a  remedy  by  action 
for  damages. 11 

Contract  between  Carrier  and  Third  Persons. — When  the  plaintiff  is 
received,  voluntarily  or  involuntarily,  as  a  passenger  upon  the  defendants'  car, 
to  be  transported  under  a  contract  made,  between  county  authorities  and  the  car- 
rier to  transfer  the  sick  to  the  county  pest  house,  the  obligation  of  carrier  and 
passenger  at  once  arises  under  the  contract,  as  well  as  impliedly,  for  the  proper, 
safe,  and  convenient  transportation  contemplated  by  the  contract;  and  for  a 
breach  of  the  duty  of  the  defendant  to  him  under  the  contract  that  plaintiff 
would  have  a  proper  cause  of  action,  either  upon  the  contract  or  in  an  action 
ex  delicto,  as  he  might  elect. ^^  This  doctrine  has  been  extended  by  persuasive 
authority,  to  one  of  a  class  of  persons  where  the  class  is  sufficiently  designated.!^ 

In  Pari  Delicto  Rule. — Where  both  the  passenger  and  the  carrier  are  en- 
gaged in  an  illegal  transaction  the  rule  of  in  pari  delicto  applies  and  no  cause 
of  action  can  result  from  the  carrier's  negligence. i*  But  this  rule  should  be 
strictly  applied  and  only  to  cases  where  the  relation  of  carrier  and  passenger 
arises  out  of  and  is  a  part  of  the  illegal  transaction. ^^  Where  the  parties  enter 
into  a  contract  exempting  the  carrier  from  negligence,  they  can  not  be  said  to 
be  in  pari  delicto,  as  the  carrier's  duty  is  founded  in  public  policy  and  not  in 
contract. 18 

Subsequent  Conduct  as  Affecting  Rights. — Where  the  original  wrong  on 
the  part  of  the  carrier  or  its  servants  results  in  injury  to  the  passenger,  subse- 
quent acts  or  conduct  upon  their  part  can  not  excuse  the  wrong." 


11.  Penalty  imposed  by  statute. — Char- 
bonneau  v.  Nassau  Elect.  R.  Co.,  108  N. 
Y.   S.   105,   133   App.   Div.   531. 

12.  Jenkins  v.  Chesapeake,  etc.,  R.  Co., 
61  W.  Va.  597,  57  S.  E.  43,  49  L.  R.  A., 
N.  S.,  1166,  11  Am.  &  Eng.  Ann.  Cas.  967. 
See  on  this  subject,  also.  Nutter  v. 
Sydenstricker,  11  W.  Va.  535;  Johnson  v. 
McClung,  26  W.  Va.  659,  and  Ross  v. 
Milne,  29  Va.  (12  Leigh)  204,  37  Am. 
Dec.    646. 

13.  Burton  v.  Larkin,  36  Kan.  246,  13 
Pac.  398,  59  Am.  Rep.  541;  Johannes  v. 
Phoenix  Ins.  Co.,  66  Wis.  50,  27  N.  W. 
414,  57  Am.  Rep.  349;  Locklin  v.  Beck- 
with,  43  Hun  633,  6  N.  Y.  St.  Rep.  583; 
Jenkins  v.  Chesapeake,  etc.,  R.  Co.,  61  W. 
Va.  597,  57  S.  E.  48,  49  L.  R.  A..  'X.  S., 
1166,  11  Am.  &  Eng.  Ann.  Cas.  967. 

14.  In  pari  delicto. — ^Where  during  the 
war  a  company  of  men  organized  as  sol- 
diers, though  unarmed,  were  on  their  way 
from  Columbus  to  Atlanta  with  the  open 
intent  to  offer  themselves  to  the  gov- 
ernor as  soldiers  in  the  Confederate  army, 
and  a  railroad  company  received  them  on 
its  cars  as  soldiers  with  their  baggage, 
the  transportation  to  be  paid  by  the  state 
or  Confederate  authorities,  both  the  men 
and  the  company  were  engaged  in  an  il- 
legal transaction,  and  the  rule  in  pari 
delicto  applied  to  a  suit  against  the  com- 
pany for  negligence  in  its  duty  as  a  car- 
rier. Redd  V.  Muscogee  R.  Co.,  48  Ga. 
103. 

15.  Strict  application. — A  company  of 
men  organized  as  soldiers,  though  un- 
armed, were  on  their  way  from  Columbus 


to  Atlanta  with  the  open  intent  to  offei 
themselves  to  the  governor  for  service  as 
soldiers  in  the  Confederate  army.  A  rail- 
road company  received  them  on  its  cars 
as  soldiers,  transportation  to  be  paid  for 
by  the  state  or  Confederate  authorities. 
One  of  the  men  had  with  him  a  negro 
slave,  and  the  company  refused  to  carry 
him  as  a  soldier  or  as  a  part  of  or  ad- 
junct to  the  company,  but  demanded  and 
received  from  the  soldier  fare  for  the 
slave  as  an  ordinary  passenger.  Held, 
that  the  rule  in  pari  delicto  did  not  ap- 
ply, and  the  owner  of  the  slave  was  en- 
titled to  recover  for  an  injury  to  the  slave 
occasioned  by  the  negligence  of  the  com- 
pany. Redd  V.  Muscogee  R.  Co.,  48  Ga. 
102. 

16.  Duty  imposed  by  public  policy. — A 
passenger  injured  while  traveling  under 
a  pass  furnished  him  by  defendant  gratui- 
tously as  the  officer  of  another  railroad 
company,  but  which,  including  the  pro- 
vision therein  exempting  defendant  from 
liability  for  injuries  caused  by  the  negli- 
gence of  itself  or  servant,  was  void  as 
issued  in  contravention  of  statute,  was 
not  in  pari  delicto  with  defendant  in  vio- 
lating the  statute,  so  as  to  prohibit  recov- 
ery for  such  injuries.  John  v.  Northern 
Pac.  R.  Co.,  42  Mont.  18,  111   Pac.  633.- 

17.  Plaintiff's  intestate,  a  passenger  on 
defendant's  stagecoach,  was  drowned  by 
the  coach  being  precipitated  into  a  river 
while  attempting  to  board  a  ferry  boat 
en  route,  caused  by  negligence  on  the 
part  of  the  ferryman  in  fastening  the  boat 
to  the  shore.    Held  that,  as  defendant  was 
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Rescission  of  Contract  of  Carriage. — The  fact  that,  after  the  damage  has 
accrued  to  a  passenger  by  reason  of  his  being  wrongfully  ejected,  the  contract 
of  carriage  is  rescinded,  will  not  defeat  an  action  for  such  damages  unless  they 
are  released  in  the  contract  of  rescission. ^^  So  the  fact  that  a  passenger  upon 
being  wrongfully  ejected  before  he  reached  the  station  which  his  ticket  called 
for  surrendered  his  ticket  and  received  back  his  money  did  not  prevent  him 
from  recovering  damages  due  to  his  wrongful  ejection. i^ 

Subsequent  Compliance  with  Condition  of  Ticket. — The  fact  that  a  pas- 
senger holding  a  return  ticket,  which  requires  that  it  must  be  signed  and  stamped 
at  destination  for  the  return  passage,  and  who  has  been  expelled  from  the  train, 
returns  to  the  point  where  he  had  boarded  the  train,  and  has  the  ticket  signed 
and  stamped  as  required  within  the  time  limit  fixed  therein,  and  uses  the  same 
in  this  condition  for  return  passage  on  another  train,  does  not  waive  or  extin- 
guish any  right  he  might  have  for  the  wrong  committed  in  expelling  him  from 
the  train  before  the  ticket  was  so  signed  and  stamped.^" 

Gist  of  Action  for  Injury. ^ — The  gist  of  an  action  against  a  carrier  for  in- 
juries received  by  a  passenger  is  negligence. ^i  So  the  negligence  of  another 
person  or  carrier  can  be  no  defense  to  the  defendant's  own  negligence  contrib- 
uting to  the  injury. 22 

Violation  of  Absolute  Duty. — Where  the  law  imposes  an  absolute  duty  upon 
the  carrier,  a  cause  of  action  arises  for  a  failure  to  comply  therewith,  which 
can  not  be  defeated  by  any  conduct  of  the  passenger  in  not  making  other  pro- 
visions for  himself,  until  it  becomes  clearly  apparent  that  the  carrier  is  not  going 
to  perform  the  duty.^s 

Conditions  Precedent. — In  some  cases  the  law  requires  a  written  notice  con- 
taining a  general  description  of  the  injury  and  of  the  time,  place,  and  cause  of 
its  occurrence  as  a  condition  precedent  to  the  maintenance  of  an  action  against 
a  railway  company.^*  The  purpose  of  such  a  requirement  is  to  enable  the  com- 
pany to  ascertain  the  facts  within  a  reasonable  time  after  the  occurrence,  and 
a  notice  which  is  sufficent  for  that  purpose  is  good.^^ 

liable   for   such   negligence,   it  was   imma-  for  at  least  an  hour  before  the  arrival  of 

terial  that  the  driver  of  the  coach  did  all  passenger    trains,    and    making    the    com- 

in  his  power  to  save  the  passengers,  and  pany  liable  for   damages   suffered  bj'  rea- 

that  they  would  have  been  saved  had  the  son  of  a  violation,  a  company  which  has 

ferryman   acted   with   discretion   after   the  neglected   to   warm   the    depot   or   give   a 

accident,    as    it    does   not   tend    to    excuse  prospective    passenger    definite     informa- 

the  original  wrong.     McLean  v.  Burbank,  tion   as   to   when   a   late   train   will   arrive 

12  Minn.  530,  Gil.  438.  _  can    not    escape    liability    on    the    ground 

18.  Rescission  of  contract  of  carriage. —  that  she  should  have  abandoned  her  trip 
Spry  V.  Missouri,  etc.,  R.  Co.,  73  Mo.  App.  and  returned  to  her  home.  St.  Louis,  etc., 
203.  R.    Co.   V.   Lowe    (Tex.    Civ.   App.),    97    S. 

19.  Whittemore  v.  Boston,  etc.,  Rail-  W.  1087.  See  ante,  "Contributory  Negli- 
road   (N.  H.),  86  Atl.  834.            _  gence,"  chapter  24. 

20.  Subsequent  compliance  with  condi-  24.  Conditions  precedent. — Reference 
tions  of  ticket. — Southern  R.  Co.  v.  Wood,  to  the  statutes  of  the  particular  states 
114  Ga.  140,  39  S.  E.  894,  55  L.  R.  A.  536;  must  be  had. 

Southern  R.  Co.  v.  Moses,  114  Ga.  145,  40  25.   Purpose  of  notice.— Thorson  %i.  Gro- 

S.  E.  1037.  ton,   etc.,   St.   R.   Co.,    81     Atl.     1024,     85 

21.  Gist  of  action. — Butler  v.  Wilming-       Conn.  11. 

ton  City  R.  Co.,  3  Boyce's   (25  Del.)  263,  Sufficiency   of   notice. — A   notice   of   in- 

78  Atl.  871.  jury  to  a  trolley  car  passenger  which  al- 

22.  Persons  liable. — In  an  action  by  a  leges  that,  while  plaintifif  was  a  passenger 
street  car  passenger,  injured  in  a  collision  on   a   car  which   left   N.   for   G.   at  about 

.of  the  car  with  a  railroad  train,  it  is  no  de-  10:45  p.  m.  on  a  designated  date,  she  was 

fense  to  show  that  the  railroad   company  struck  on  the  head  by  the  falling  of  one 

was  also  negligent.    Parker  v.  Des  Moines  of  the  transoms  of  the  car,  bruising  and 

City  R.  Co.,  133  N.  W.  373,  153  Iowa  254,  injuring  her  head,  brain,  and  nervous  sys- 

Ann.    Cas.    1913E,   174.      See   ante,    "Com-  tern,   and   that   the   injuries   weic   inflicted 

panics  and  Persons  Liable,"  §§  3630-2667.  on    plaintiff   while    she   was    on     the      car 

23.  Absolute  duty. — Under  Rev.  St.  shortly  after  the  taking  of  the  first  fare 
1895,  §  4521,  requiring  depots  to  be  warm  and  before  taking  the  second,  sufficiently 
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Defenses  to  Cause  of  Action. — The  defenses  to  the  various  causes  of  action 
arising  out  of  breach  of  contract  and  personal  injury  are  discussed  under  the  va- 
rious specific  substantive  law  chapters  and  no  attempt  is  made  to  cover  such 
questions  in  this  chapter. 

§  3094.  Nature  and  Form  of  Action. — Where  the  right  of  action  is  based 
on  the  implied  contract  to  carry  plaintiff  safely  to  his  destination,  it  is  not  a  right 
of  action  ex  delicto. ^^  A  breach  by  a  railroad  company  of  an  executory  contract, 
into  which  it  was  under  no  legal  duty  of  entering,  to  furnish  the  other  contracting 
party  with  transportation  from  one  point  to  another,  is  not  a  tort  and  does  not 
give  rise  to  an  action  ex  delicto,  but  to  one  ex  contractu. ^''^  But  for  the  violation 
of  a  legal  duty  the  plaintiff  may  sue  in  contract,^*  or  in  tort  for  any  injury  and  the 
breach  of  a  public  duty,  independent  of  statute,  by  the  wilfulness  or  negligence  of 
the  carrier.29  Where,  by  the  default  of  the  carrier,  a  passenger  is  compelled  to 
pay  his  fare  a  second  time,  his  remedy  is  either  in  assumpsit  or  tort,  at  his  elec- 
tion. The  form  of  the  action  is  unimportant,  save  on  the  question  of  damages, 
they  being  limited  to  compensation  in  assumpsit,  while  in  tort  exemplary  damages 
may  be  recovered.^"  In  the  case  of  injury  to  a  passenger  by  carelessness,  he  may 
waive  the  tort  and  sue  in  assumpsit,^!  and  the  same  rule  it  seems  should  apply 


gives  a  general  description  of  the  injury 
and  of  the  time,  place,  and  cause  of  its 
occurrence  within  Gen.  St.  1902,  §  1130. 
Thorson  v.  Groton,  etc.,  St.  R.  Co.,  85 
Conn.   11,  81  Atl.   1024. 

26.  Right  based  on  contract. — Evans- 
ville,  etc.,  R.  Co.  v.  Kyte,  6  Ind.  App.  52, 
32  N.  E.  1134;  People  v.  Halbustro,  16 
Alb.  L.  J.  151. 

27.  Executory  contract. — Louisville,  etc., 
R.  Co.  V.  Soinks,  104  Ga.  692,  30  S.  E. 
968. 

28.  Busch  V.  Interborough  Rapid  Trans. 
Co.,  187  N.  Y.  388,  80  N.  E.  197,  10  Am. 
&  Eng.  Ann.  Cas.  460;  Hodges  v.  Wil- 
mington, etc.,  R.  Co.,  105  N.  C.  170,  10 
S.  E.  917;  Purcell  v.  Richmond,  etc.,  R. 
Co.,  108  N.  C.  414,  12  S.  E.  954,  12  L.  R. 
A.    113. 

29.  Pickens  v.  Georgia  R.,  etc.,  Co.,  126 
Ga.  517,  55  S.  E.  171;  Purcell  v.  Richmond, 
etc.,  R.  Co.,  108  N.  C.  414,  12  S.  E.  954, 
12  L.  R.  A.  113;  Busch  v.  Interborough 
Rapid  Trans.  Co.,  187  N.  Y.  388,  80  N. 
E.  197,  10  Am.  &  Eng.  Ann.  Cas.  460. 

A  breach  of  a  contract  made  by  a  com- 
mon carrier  with  one  of  its  passengers  is 
a  breach  of  its  public  duty  for  which  it  is 
liable  in  a  tort.  Caldwell  v.  Richmond, 
etc.,  R.  Co.,  89  Ga.  550,  15  S.  E.  678. 

A  passenger  who  is  injured  by  the  neg- 
ligence of  a  carrier  may,  at  his  election, 
sue  for  a  breach  of  the  contract  to  safely 
transport,  or  for  a  breach  of  the  duty 
springing  from  a  violation  of  the  con- 
tract of  carriage.  Rushin  v.  Central,  etc., 
R.   Co.,  128   Ga.  726,  58   S.   E.  357. 

Where  there  is  a  breach  of  the  carrier's 
contract  to  transport  a  passenger  safely 
and  he  is  injured  thereby,  he  has  two 
remedies,  one  an  action  for  the  breach  n.r 
the  contract,  the  other  an  action  on  the 
case  for  the  wrong,  and  he  may  elect 
which  remedy  he  will  pursue;  if  he  sues 
upon  the  breach  and  there  is  a  final  ad- 
judication upon  the  merits  he  can  not 
afterwards  sue  the  same  delendant  on  the 


tort.  Patterson  v.  Augusta,  etc.,  R.  Co., 
94  Ga.  140,  21  S.  E.  283. 

"Where  a  person  makes  a  contract  with 
a  railway  company  engaged  in  the  busi- 
ness of  a  common  carrier,  to  be  trans- 
ported from  one  point  to  another  along 
its  line  of  road,  and  he  is  injured  by  the 
negligence  of  the  carrier,  he  has  two 
remedies:  One,  an  action  for  a  breach  of 
the  contract,  and  the  other  an  action  on 
the  case  for  the  wrong;  and  he  may  elect 
which  of  the  remedies  he  will  pursue." 
Aiken  v.  Southern  R.  Co.,  118  Ga.  118,  44 
S.  E.  828,  62  L.  R.  A.  666,  98  Am.  St. 
Rep.    107. 

In  Aiken  v.  Southern  R.  Co.,  118  Ga. 
118,  44  S.  E.  828,  62  L.  R.  A.  666,  98  Am. 
St.  Rep.  107,  the  court  said:  "Of  course, 
we  do  not  mean  to  hold  that  where  a  rail- 
road company  has  undertaken  to  safely 
carry  a  wife,  or  child,  or  servant,  the  hus- 
band, or  father,  or  master  may  not,  in  an 
action  of  tort,  recover  any  damages  he 
sustains  on  account  of  the  tort,  *  *  *  and 
not  for  the  breach  of  any  implied  contract 
which  the  law  raises  in  his  favor." 

Where  a  railroad  company  agrees,  for 
a  consideration,  to  carry  a  passenger  over 
its  road,  and  by  its  negligence  an  injury 
results  to  the  passenger,  he  may,  at  his 
election,  sue  upon  the  contract  or  in  tort. 
Pennsylvania  R.  Co.  v.  Peoples,  31  O.  St. 
537. 

A  passenger,  injured  by  the  derailment 
of  a  car,  may  bring  action  for  a  tort  or 
for  a  breach  of  contract.  Sawyer  f.  El 
Paso,  etc.,  R.  Co.,  49  Tex.  Civ.  App.  106, 
108  S.  W.  718. 

30.  Difference  in  damages. — Louisville, 
etc.,  R.  Co.  V.  Storms,  15  Ky.  L.  Rep. 
333. 

31.  In  case  of  personal  injury. — Salton- 
stall  V.  Stockton,  Fed.  Cas.  No.  12,271, 
Taney  11,  affirmed  in  13  Pet.  181,  10  L. 
Ed.   115. 

A  passenger  who  is  injured  by  the  neg- 
ligence of  a  carrier  may,  at  his  election, 


2563 


ACTIONS. 


§  3094 


where  the  passenger  is  wrongfully  ejected  from  the  train  or  excluded  from  a 
particular  car,^^  and  this  is  certainly  true  in  all  jurisdictions  where  the  common 
law  obtains. 3^  If  the  act  producing  the  injury  be  in  itself  tortious,  it  may  be  so 
treated  for  all  remedial  purposes ;  and  it  would  be  absurd  to  hold  that  because 
the  wrong  done  amounts  to  the  breach  of  a  contract,  it  is  therefore  purged  of  its 
tortious  character.  A  promise  and  a  tort  may  be  coincident,  giving  to  the  party 
injured  by  the  breach  of  the  promise  a  remedy  as  for  a  simple  wrong,  without  ref- 
erence to  the  accompanying  contract  as  such.  In  other  words,  the  breach  of  a 
contract  may  be  a  wrong,  in  respect  of  which  the  party  injured  may  sue  in  tort, 
instead  of  suing  upon  the  contract.^*  If  he  sues  upon  the  contract  he  must  allege 
the  negligent  acts  of  defendants  as  a  breach  of  the  contract,  or  if  he  proceeds  in 
tort,  he  must  make  the  negligence  the  ground  of  his  action. ^^  If  the  plaintiff  elect 
where  the  breach  of  a  contract  of  transportation  is  a  wrong,  he  may  sue  in  tort 
instead  of  suing  on  the  contract.^^  It  has  been  held  that  a  passenger  wrongfully 
ejected  from  a  train  may  sue  on  the  contract  of  carriage  or  in  tort  at  his  elec- 
lion.s'^    Thus  it  is  said  that  trespass  will  lie  against  a  railroad  company  for  forcibly 


sue  for  a  breach  of  the  contract  to  safely 
transport,  or  for  a  breach  of  the  duty 
springing  from  a  violation  of  the  contract 
of  carriage.  Rushin  v.  Central,  etc.,  R. 
Co.,   58   S.   E.   357,   1S8   Ga.   726. 

Where  a  passenger  has  sustained  a  per- 
sonal injury  by  the  negligence  of  a  car- 
rier, he  may  maintain  an  action  of  tort  or 
an  action  for  breach  of  contract.  Balti- 
more City  Pass.  R.  Co.  v.  Kemp,  61  Md. 
619,   48  Am.   Rep.   134. 

A  passenger,  injured  by  the  derailment 
of  a  car,  may  bring  action  for  a  tort  or 
for  a  breach  of  contract.  Sawyer  v.  El 
Paso,  etc.,  R.  Co.,  108  S.  W.  718,  49  Tex. 
Civ.    App.    106. 

38.  Pullman  Palace  Car  Co.  v.  Booth 
(Tex.  Civ.  App.),  28  S.  W.  719,  721,  af- 
firmed in  93  Tex.  693,  no  op. 

33.  In  those  jurisdictions  where  the  com- 
mon law  obtains,  an  action  by  a  passen- 
ger against  a  common  carrier  for  per- 
sonal injuries  may  be  maintained  either 
for  the  breach  of  the  contract  of  carriage 
or  for  the  breach  of  the  public  duty  to 
exercise  a  high  degree  of  care.  Canaday 
V.  United  R.  Co.,  114  S.  W.  88,  134  Mo. 
App.  282. 

An  action  .on  the  case  in  tort  may  be 
maintained  in  any  case  in  which  trespass 
will  lie.  Therefore,  if  a  passenger  is 
wrongfully  ejected  from  a  car  when  he 
has  paid  his  fare,  though  no  force  was 
used  in  ejecting  him,  he  may  bring  an 
action  on  the  case  in  tort  against  the  car- 
rier. Barnum  v.  Baltimore,  etc.,  R.  Co., 
5  W.  Va.  10;  Boster  v.  Chesapeake,  etc., 
R.  Co.,  36  W.  Va.  318,  15  S.  E.  158; 
Southern  Exp.  Co.  v.  McVeigh,  61  Va. 
(20    Gratt.)    264. 

34.  Sheldon  v.  The  Uncle  Sam,  18  Cal. 
526,   79   Am.   Dec.   193. 

An  action  for  injuries  to  plaintiff's  wife 
from  negligently  setting  her  down  at  the 
wrong  station  is  ex  delicto,  though  de- 
fendant's acts  were  alleged  to  have  been 
in  violation  of  the  contract  of  carriage. 
Brown  v.  Chicago,  etc.,  R;  Co.,  54  Wis. 
342,  11  N.  W.  356,  41  Am.  Rep.  41. 

In  an  action  against  a  carrier, -the  peti- 
tion alleged  that  plaintiff  was  accepted  as 


a  passenger,  whereupon  it  became"  the 
duly  of  defendant  to  transport  plaintiff' 
with  reasonable  dispatch,  but  that  defend- 
ant failed  in  such  regard,  whereby  plain- 
tiff was  detained  in  the  course  of  trans- 
portation a  certain  number  of  hours,  and 
that  the  car  in  which  plaintifj  was  being 
transported  had  no  heating  contrivance, 
that  the  weather  was  intensely  cold,  and 
the  car  locked  so  that  plaintiff  could  not 
get  out,  and  that  plaintiff  while  so  de- 
tained suffered  from  the  coldness  of  the 
weather  whereby  he  was  injured,  etc. 
Held,  that  the  gravamen  of  the  complaint 
was  not  failure  to  furnish  a  proper  car, 
but  a  breach  of  duty  in  not  transporting 
without  unnecessary  delay.  Green  v.  Mis- 
souri, etc.,  R.  Co.,  97  S.  W.  646,  121  Mo. 
App.   720. 

35.  Malcomb  v.  Louisville,  etc.,  R.  Co., 
155  Ala.  337,  46  So.  768,  18  L.  R.  A.,  N, 
S.,   489. 

36.  Right  to  sue  in  tort. — Sheldon  w. 
The  Uncle  Sam,  18  Cal.  526,  79  Am.  Dec, 
193. 

Where  plaintiff  was  ejected  from  de- 
fendant's street  car,  while  a  passenger 
thereon,  because  the  transfer  tendered  by 
him  to  defendant's  conductor  had  been 
so  negligently  issued  by  the  conductor 
of  one  of  defendant's  other  cars  as  to  be 
worthless,  the  fact  that  plaintiff  might 
have  sued  for  a  breach  of  the  contract 
of  carriage  did  not  deprive  him  of  the 
right  to  sue  in  case  for  the  negligence. 
Montgomery  Tract.  Co.  v.  Fitzpatrick,  149 
Ala.  511,  43  So.  136,  9  L.  R.  A.,  N.  S.,  851, 

Where  a  town  grants  a  street  railway 
franchise,  the  contract  limiting  the  rate 
of  fare  between  any  two  points,  an  in- 
dividual who  has  been  ejected  from  a  car 
for  refusing  to  pay  more  than  that  rate 
may  avail  himself  of  the  contract,  in  tres- 
pass for  assault  and  battery.  Adams  v. 
Union  R.  Co.,  42  Atl.  515,  21  R.  I.  134,  44 
L.  R.  A.  273. 

37.  Ejection — Tort  or  contract. — DeU 
monte  v.  Southern  Pac.  Co.,  83  Pac.  269, 
2  Cal.  App.'  211. 

A  street  railway  passenger  who  has 
been  wrongfully  ejected  may  maintain  an 
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ejecting  a  passenger,  where  the  ejection  is  unlawful  in  itself,  and  not  from  the 
mode  of  doing  it,^^  and  it  seems  to  be  proper  for  the  passenger  in  such  cases  to 
sue  in  tort,  it  being  the  more  appropriate  and  adequate  remedy.^^  But  where  a 
passenger  is  ejected,  but  not  in  such  a  manner  or  under  such  circumstances  as  to 
be  tortious  in  its  nature,  he  can  only  recover  as  upon  contract.^"  Thus,  where 
the  portion  of  a  ticket  upon  which  the  passenger  endeavors  to  ride  is  void  on  its 
face,  the  ejection  is  not  of  a  tortious  character.*^    So  it  has  been  held  that  if  there 


action  in  tort,  and  is  not  limited  to  an 
action  for  breach  of  contract  to  carry. 
Morrill  v.  Minneapolis  St  R.  Co.,  115  N. 
W.   395,   103   Minn.  362. 

A  passenger  who  is  wrongfully  ejected 
from  a  train  by  the  conductor,  on  the 
claim  that  he  is  not  the  person  named  in 
his  ticket,  is  not  limited  to  an  action  for 
breach  of  contract,  but  may  sue  the  com- 
pany in  tort.  Pittsburg,  etc.,  R.  Co.  v. 
Russ,  57  Fed.  823,  6  C.  C.  A.  597. 

A  passenger  paid  the  price  of  an  ex- 
cursion ticket  from  Detroit  to  Quebec 
and  return,  and  accepted  from  the  com- 
pany's agent,  without  reading  it,  what  the 
latter  represented  to  be  such  a  ticket. 
The  agent,  however,  inadvertently  stamped 
upon  the  return  coupon  the  word  "De- 
troit" above  the  word  "Quebec,"  instead 
of  vice  versa,  as  was  necessary  to  make  it 
valid.  On  the  homeward  journey  the  con- 
ductor refused  to  receive  the  ticket,  not- 
withstanding the  passenger's  explana- 
and  the  latter,  having  no  means  to  pay 
the  cash  fare,  was  put  off  at  a  way  sta- 
tion, and  suffered  much  humiliation  and 
inconvenience.  Held,  that  he  was  not  re- 
stricted to  a.ssumpsit  for  the  breach  of 
contract,  but  might  sue  the  company  in 
tort  for  damages.  Pouilin  v.  Canadian 
Pac.  R.  Co.,  4?  Fed.  858. 

A  passenger  who  brings  an  action  of 
tort  for  wrongful  expulsion  from  a  train 
is  not  restricted  to  a  recovery  as  for 
breach  of  contract,  but  may  recover  for 
his  injury  as  a  tort.  Central  R.,  etc.,  Co. 
V.   Roberts,   91   Ga.   513,   18   S.   E.  315. 

Trespass  will  lie  against  a  railroad  com- 
pany for  the  wrongful  ejection  of  a  pas- 
senger from  its  train  by  its  employees. 
St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19  111. 
353;  Chicago,  etc.,  R.  Co.  v.  Peacock,  48 
111.  253. 

Coupons  improperly  detached. — The 
forcible  expulsion  of  a  passenger  from  a 
railway  train,  where  he  presents  the  con- 
ductor a  ticket  from  which  coupons  have 
been  improperly  detached  by  another  con- 
ductor of  the  company  on  an  earlier  por- 
tion of  the  passage,  is  a  tort  by  breach  of 
duty,  for  which  the  passenger  is  entitled 
to  recover  any  damage  he  may  have  sus- 
tained, as  determined  by  the  jury  from 
the  evidence.  It  was  held  by  the  court 
that  the  law  laid  down  in  Morse  v.  South- 
ern R.  Co.,  102  Ga.  302,  29  S.  E.  865,  and 
in  Southern  R.  Co.  v.  McKenzie,  102  Ga. 
313,  29  S.  E.  869,  was  in  point  with  the 
case  at  hand.  Moore  v  Central,  etc.,  R. 
Co.,  1   Ga.   App.  514,   58   S.  E.  63. 


38.  Unlawful  ejection. — Chicago,  etc., 
R.  Co.  V.  Casazza,  83  111.  App.  431. 

39.  Proper  form  of  action. — An  action 
on  the  case  in  tort  is  proper  against  a 
carrier  for  wrongful  ejecting  from  its 
train  a  passenger  who  has  paid  his  fare, 
though  no  force  was  used  in  ejecting 
him.  Emigh  v.  Pittsburg,  etc.,  R.  Co., 
Fed.  Cas.  iXo.  4,449,  4  Bis.^.  114;  Barnum 
7'.  Baltimore,  etc.,  R.  Co.,  5  W.  Va.  10; 
Boster  v.  Chesapeake,  etc.,  R.  Co.,  36  W. 
Va.  318,   15  S.  E.  158. 

Case  is  the  proper  remedy  for  ejection 
from  a  tram  in  an  improper  manner, 
though  the  ejection  itself  was  lawful.  St. 
Louis,  etc.,  R.  Co.  v.  Dalby,  19  111.  353. 

An  action  for  wrongful  ejection  is  ex 
delicto.  City,  etc.,  R.  Co.  v.  Brauss,  70 
Ga.    368. 

Trespass  is  the  appropriate  form  of  ac- 
tion where  the  action  is  instituted  for  the 
unlawful  ejection  of  a  passenger  whose 
ejection  is  by  an  agent  of  the  defendant 
traction  company  acting  pursuant  to  or- 
ders received  from  his  principal.  Chicago 
Union  Tract.  Co.  v.  Brethauer,  135  111. 
App.  204,  judgment  affirmed  in  79  N.  E. 
287,  223   111.  521. 

40.  Where  a  passenger  pays  a  railroad 
agent  fare  for  a  certain  trip,  but  by  the 
agent's  mistake  receives  a  ticket  for  a 
trip  in  an  opposite  direction,  and  the  con- 
ductor refuses  to  recognize  such  ticket, 
and  demands  fare,  which  the  passenger 
fails  to  pay,  his  ejection  from  the  train 
without  unnecessary  force  will  not  be 
ground  of  action  against  the  company  as 
for  a  tort,  but  the  action  must  be  based 
on  the  breach  of  the  contract  to  carry. 
MacKay  v.  Ohio  River  R.  Co.,  34  W.  Va. 
65,  11  S.  E.  737,  9  L.  R.  A.  132,  26  Am.  St. 
Rep.    913. 

41.  Ticket  void  on  face. — A  passenger 
presented  a  ticket  consisting  of  two  parts, 
one  for  the  going  trip  and  one  for  the  re- 
turn trip.  "The  conductor,  by  mistake, 
retained  the  return  ticket,  and  gave  the 
passenger  the  going  trip  ticket.  The  pas- 
senger, on  the  return  trip,  tendered  this 
ticket,  but  the  conductor  refused  it,  and 
the  passenger,  at  the  request  of  the  con- 
ductor, left  the  train  and  walked  the  dis- 
tance as  he  refused  to  pay  the  fare  or  per- 
mit any  one  else  to  do  so.  Held,  that 
the  passenger  could  sue  as  for  breach  of 
contract  of  carriage,  but  he  could  not  sue 
for  a  tortious  act  on  the  part  of  the  con- 
ductor ejecting  him  from  the  train,  as  the 
ticket  presented  was  void  on  its  face. 
Harrison  v.  Pennsylvania  R.  Co.,  118  N. 
Y.   S.  1022. 
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exist  a  valid  contract  for  transportation  and  he  is  ejected  by  reason  of  some  mis- 
take as  to  fare,  ticket  or  otherwise,  he  can  only  sue  in  contract,  unless  unnecessary 
force  is  used.*^  On  the  other  hand,  some  cases  hold  that  a  passenger  who  with- 
out fault  on  his  part,  but  through  the  mistake  or  negligence  of  an  agent  of  a  rail- 
road company,  has  been  given  an  invalid  ticket,  and  in  consequence  is  ejected  from 
a  train  for  which  he  has  paid  fare,  may  recover  damages  therefor  from  the  com- 
pany whether  the  action  is  on  the  contract  or  in  tort.**^  And  the  wrongful  re- 
fusal of  a  railway  company  to  carry  a  passenger  to  his  destination,  or  to  stop  and 
put  him  off  at  his  destination,  is  ordinarily  a  tort,  and  not  a  breach  of  contract, 
and  an  action  therefor  is  an  action  ex  delicto.**  It  may,  perhaps,  be  true  that  it  is 
not  every  case  in  which  the  refusal  of  a  carrier  to  carry  passengers,  who  have 
rightfully  entered  its  train,  to  their  destination  can  be  deemed  a  tort.*°  Nor  is 
an  assault  on  a  trespasser  on  a  street  car  by  the  condvictor  a  breach  of  contract 
of  carriage.*"  In  the  absence  of  proof  of  a  contract  between  the  passenger  and 
the  carrier,  the  pasenger  can,  of  course,  have  no  right  of  action  ex  contractu.*'^ 
Determining  Character  of  Action. — In  cases  of  this  kind  the  character  of 
the  action  must  be  determined  by  the  nature  of  the  grievance  rather  than  by  the 
form  of  the  declaration,  and  it  seems  that  the  courts  a^'e  inclined  to  consider  it  a^ 
founded  in  tort  unless  a  special  contract  is  clearly  shown  by  the  declaration.** 


42.  Mistake  as  to  ticket,  etc. — A  ticket 
agent,  by  mistake,  gave  plaintiff  a  ticket 
to  an  intermediate  point  instead  of  one 
to  tiiat  point  to  which  he  had  paid  his 
fare,  and,  though  plaintiff  stated  the  facts 
to  the  conductor,  he  insisted  on  payment 
of  fare  beyond  the  intermediate  point,  and 
on  plaintiff's  refusal  to  pay  ejected  him. 
Held,  that  plaintiff's  remedy  was  an  ac- 
tion for  breach  of  the  contract,  and  not 
in  tort  for  the  eviction,  unless  more  than 
necessary  force  had  been  used.  Virginia, 
etc.,  R.  Co.  ■v.  Hill,  54  S.  E.  872,  ]05  Va. 
729,   6  L.   R.  A.,   N.   S.,  899. 

43.  Either  contract  or  tort. — Baltimore, 
etc.,  R.  Co.  V.  Thornton,  188  Fed.  868,  110 
C.  C.  A.  502. 

44.  Lake  Erie,  etc.,  R.  Co.  v.  Acres,  108 
Ind.  548,  9  N.  E.  453. 

It  is  the  general  rule,  and  one  that  has 
long  prevailed  in  this  state,  that  the 
wrongful  refusal  or  failure  of  a  common 
carrier  to  carry  passengers  is  a  tort  for 
•which  an  action  will  lie.  Cincinnati,  etc., 
Co.  V.  Eaton,  94  Ind.  474,  48  Am.  Rep. 
179;  Lake  Erie,  etc.,  Co.  v.  Fix,  88  Ind. 
381,  45  Am.  Rep.  464;  Toledo,  etc.,  R.  Co. 
V.  McDonough,  53  Ind.  289;  jeffersonville 
R.  Co.  V.  Rogers,  28  Ind.  1,  92  Am.  Dec. 
276;  S.  C,  38  Ind.  116,  10  Am.  Rep.  103; 
Lake  Erie,  etc.,  R.  Co.  v.  Acres,  108  Ind. 
548,    9    N.    E.    453. 

45.  Lake  Erie,  etc.,  R.  Co.  v.  Acres,  108 
Ind.  548,  9  N.   E.   453. 

A  complaint  alleging  that  plaintiff  went 
to  the  station  of  defendant,  a  common 
carrier,  to  take  passage  on  its  advertised 
train,  but  that  the  train  passed  without 
stopping,  and  allowed  no  passengers  to 
get  on  it,  to  plaintiff's  great  disappoint- 
ment, annoyance,  and  damage  in  the  sum 
of  $500,  states  an  action  for  a  tort,  and 
not  for  breach  of  contract.  Purcell  v. 
Richmond,  etc.,  R.  Co.,  108  N.  C.  414,  12 
S.  E.  954,  12  L.  R.  A.  113. 

A  complaint  alleging  that  defendant  dis- 


regarded its  contract  of  carriage  in  re- 
fusing to  stop  at  plaintiff's  destination, 
and  that,  when  asked  to  stop,  the  con- 
ductor used  insulting  language,  and  that 
by  the  violation  of  contract,  insults,  and 
mistreatment  plaintiff  had  been  damaged 
$2,500,  presents  a  cause  of  action  in  tort. 
Fordyce  v.  Nix,  58  Ark.  136,  23  S.  W.  967. 

46.  Assault  on  trespasser. — Rothsteinz/. 
Brooklyn  Heights  R.  Co.,  114  N.  Y.  S. 
344,    129    App.    Div.    527. 

47.  Absence  of  contract. — Where  a 
street  car  passenger  was  ejected  on  his 
refusal  to  pay  fare,  except  with  a  transfer 
which  the  conductor  declined,  his  right 
of  action,  in  the  absence  of  proof  that  the 
transfer  was  good,  was  limited  to  an  ac- 
tion for  battery  in  the  use  of  excessive 
force  in  ejecting  him  from  the  car.  Brown 
V.  Brooklyn,  etc.,  R.  Co.,  131  N.  Y.  S. 
445,   136  App.   Div.   690. 

48.  Determining  character  of  action 

Heirn  v.  McCaughan,  32  Miss.  17,  66  Am. 
Dec.  588;  Ansell  v.  Waterhouse,  6  Mau. 
&  Sel.  385;  Pozzi  v.  Shipton,  8  Ad.  &  El 
963. 

In  an  action  against  a  street  railway 
company,  a  complaint  alleging  that,  afte't 
plaintiff  purchased  his  ticket  and  entered 
defendant's  car,  he  was  ejected  by  de- 
fendant's servant,  and  praying  damages, 
states  an  action  in  tort,  and  not  one  for 
breach  of  contract  for  which  plaintiff  can 
only  recover  his  pecuniary  loss.  Denver 
Tramway  Co.  v.  Cloud,  6  Colo.  App.  445, 
40   Pac.   779. 

A  delay  of  a  train  for  three  hours,  with- 
out reasonable  excuse  and  without  notice 
to  a  passenger,  under  such  conditions  as 
resulted  in  her  injury,  was  not  a  breach 
of  the  contract  of  carriage,  but  negligence 
amounting  to  a  tort.  Gulf,  etc.,  R.  Co.  v. 
Redeker,  100  S.  W.  362,  45  Tex.  Civ.  App. 
312. 

A  petition  for  damages  aQP.inst  a  rail- 
road company,  for  injuries  alleged  to  have 


§  3094 


CARRIERS. 


2566 


And  it  has  been  said  that  a  petition  in  which  it  is  uncertain,  from  the  allegations 
made,  whether  it  is  brought  ex  contractu  or  ex  delicto  will,  in  the  absence  of  a 
timely  special  demurrer  pointing  out  the  defect,  be  given,  as  to  this  matter,  that 
construction  most  favorable  to  the  upholding  of  the  plaintiff's  full  case  as  laid.** 
The  contract  may  be  set  out  merely  as  inducement,  with  a  view  to  raise  the  re- 
lation, the  stress  of  the  action  being  put  upon  his  expulsion  from  the  train,  which, 
if  wrongful,  is  not  only  a  breach  of  the  contract,  but  a  violation  of  a  public  duty 
by  a  common  carrier.^**  The  business  of  a  common  carrier  of  passengers  charges 
it  with  duties  to  the  public,  which  when  violated  entitles  the  party  aggrieved  to 
an  action  for  the  tort  which  is  wholly  distinct  from  a  matter  of  individual  con- 
tract.^i  A  csLrri&r  is  bound  by  the  rules  of  the  common  law  to  perform  work 
tendered  it ;   no  consideration  other  than  the  general  legal  obligation  resting  upon 


been  caused  by  an  employee  carelessly 
and  willfully  slamming  the  car  door 
against  plaintiff's  hand,  which  was  rest- 
ing against  the  door  facing  or  jamb, 
though  its  sets  forth  in  general  terms  a 
contract  of  carriage  and  alleges  a  breacli 
thereof,  should  be  treated  as  an  action  ex 
delicto,  when  it  is  manifest  from  the  al- 
legations and  structure  of  the  petition  that 
plaintiff  is  seeking  a  recovery  because  of 
defendant's  breach  of  duty,  and  not  on 
account  of  its  breach  of  contract.  Rushin 
V.  Central,  etc.,  R.  Co.,  58  S.  E.  357,  128 
Ga.    726. 

A  petition,  alleging  that  plaintiff  pur- 
chased a  ticket  from  one  named  station 
to  another  and  return,  paying  the  regular 
round  trip  fare;  that  on  his  return  trip 
the  conductor  took  up  the  ticket,  but  gave 
him  no  opportunity  to  alight  at  the  sta- 
tion where  under  his  ticket  he  was  en- 
titled to  leave  the  train,  but  carried  him 
beyond,  and  then  stopped  the  train  and 
told  him  to  alight;  that  while  he  was  do- 
ing so  the  conductor  used  insulting  lan- 
guage and  struck  him,  causing  him  to  fall 
from  the  train  and  be  injured;  and  that 
the  plaintiff  sought  to  recover  only  for 
the  tort — stated  a  cause  of  action  for  tort, 
and  not  breach  of  contract.  King  v. 
Southern  R.  Co.,  57  S.  E.  507,  128  Ga.  285. 

Carrying  past  station. — A  petition 
against  a  railroad  company,  for  damages 
alleged  to  have  been  occasioned  to  the 
plaintiff  by  wrongfully  carrying  her  past 
the  station  to  which  she  had  purchased  a 
ticket,  should,  though  it  sets  forth  in  gen- 
eral terms  a  contract  of  carriage  and  al- 
leges facts  showing  a  breach  thereof,  be 
treated  as  an  action  ex  delicto,  when  it 
is  manifest  from  the  allegations  and  pray- 
ers of  the  petition,  taken  all  together,  that 
the  plaintiff  is  seeking  a  recovery  because 
of  the  defendant's  breach  of  duty  and  not 
on  account  of  its  breach  of  the  contract. 
Seals  V.  Augusta,  etc.,  R.  Co.,  102  Ga.  817, 
29   S.   E.  116. 

49.  Construed  favorable  to  pleader. — 
Payton  v.  Gulf  Line  R.  Co.,  4  Ga.  App. 
762,    62    S.    E.    469. 

50.  Head  v.  Georgia  Pac.  R.  Co.,  79  Ga. 
358,  7  S.  E.  217,  11  Am.  St.  Rep.  434; 
Louisville,  etc.,  R.  Co.  v.  Newman,  128 
Ga.   283,   57    S.    E.   515. 

An  action  by  a  passenger  against  a  rail- 


way company  for  wrongfully  and  vio- 
lently expelling  him  from  the  train, 
though,  the  declaration  allege  a  contract 
for  carriage,  is  not  for  breach  of  the  con- 
tract, but  for  a  tort  by  breach  of  duty, 
and  punitive  damages  are  recoverable. 
Head  v.  Georgia  Pac.  R.  Co.,  79  Ga.  358, 
7  S.   E.  217,  11  Am.  St.  Rep.  434. 

As  plaintiff  sought  to  recover  for  the 
negligence  of  the  servants  of  defendant 
railroad  company  in  failing  to  keep  its 
road  in  repair,  his  cause  of  action  was  in 
tort,  though  he  also  alleged  a  contract 
with  defendant  to  carry  him  safely  as  a 
passenger;  that  being  merely  matter  of 
inducement  to  show  that  he  was  where 
he  had  a  legal  right  to  be  when  he  was 
injured.  Chesapeake,  etc.,  Ri  Co.  v.  Han- 
mer,  66  S.  W.  375,  23   Ky.  L.   Rep.  1846. 

A  delay  of  a  train  for  three  hours,  with- 
out reasonable  excuse  and  without  notice 
to  a  passenger,  under  such  conditions  as 
resulted  in  her  injury,  was  not  a  breach 
of  the  contract  of  carriage,  but  negli- 
gence amounting  to  a  tort.  Gulf,  etc.,  R. 
Co.  V.  Redeker,  100  S.  W.  362,  45  Tex.  Civ. 
App.  312. 

An  action  should  be  regarded  as  in  tres- 
pass on  the  case,  and  not  in  as.sumpsit, 
where  the  declaration,  after  setting  out 
a  contract  for  the  transportation  of  plain- 
tiff as  a  passenger  on  defendant's  cars, 
and  that  plaintiff  had  taken  his  seat  in  one 
of  such  cars  as  such  passenger,  that  the 
defendant,  disregarding  its  undertaking, 
did  not  convey  plaintiff  as  it  agreed  tO' 
do,  but  instead  thereof  violently  and  with 
force  ejected  him  from  the  car,  and  com- 
pelled him  to  walk  a  long  distance  to  a 
hotel.  MacKay  v.  Ohio  River  R.  Co.,  34 
W.  Va.  65,  11  S.  E.  737,  26  Am.  St.  Rep. 
913,  9  L.   R.  A.   132. 

An  action  for  damages,  actual  and  ex- 
emplary, by  a  passenger  against  a  rail- 
way company  for  carrying  him  beyond 
his  point  of  destination  and  wrongfully 
putting  him  off  the  train,  is  in  tort,  al- 
though the  petition  alleged  the  purchase 
by  plaintiff  of  a  ticket  from  the  railway 
company.  Galveston,  etc.,  R.  Co.  J'- 
Roemer,  1  Tex.  Civ.  App.  191,  20  S.  W. 
843. 

51.  Heirn  v.  McCaughan,  32  Miss.  17, 
66  Am.   Dec.   588. 
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it  from  the  nature  of  its  business  need  be  shown  by  a  party  who  has  been  injured 
by  its  act  of  omission  or  commission  whether  negligent,  fraudulent  or  deceitful.'' - 
It  is  no  bar  or  answer  to  an  action  in  contract  that  one  in  tort  might  be  and  or- 
dinarily would  be,  brpught  for  the  act  complained  of ;  hence,  the  dividing  line 
between  the  breach  of  contract  and  tort  is  often  dim  and  uncertain,  and  there  is  no 
definition  of  either  class  of  defaults  which  is  universally  accurate  or  acceptable. 
In  a  general  way,  a  tort  may  be  distinguished  from  a  breach  of  contract,  in  that 
the  latter  arises  under  an  agreement  of  the  parties,  whereas  a  tort  ordinarily  is  a 
violation  of  a  duty  fixed  by  law  independent  of  contract  or  the  will  of  parties,  al- 
though it  may  have  relation  to  obligations  growing  out  of  or  coincident  with  a 
contract.^s  And  in  a  given  case  the  fact  that  independent  of  contract  the  carrier 
would  be  subject  to  duties  and  obligations,  the  violation  of  which  would  amount 
to  tort,  is  not  at  all  decisive  that  the  action  is  not  and  could  not  be  in  contract. 5* 


52.  Heirn  v.  McCaughan,  33  Miss.  17,  66 
Am.  Dec.  588;  Philadelphia,  etc.,  R.  Co. 
V.  Derby  (U.  S.),  14  How.  486,  14  L.  Ed. 
502. 

53.  Distinction  dim  and  uncertain. — 
Busch  V.  Interborough  Rapid  Trans.  Co., 
187  N.  Y.  388,  80  N.  E.  197,  10  Am.  &  Eng. 
Ann.  Cas.  460;  Rich  v.  New  York,  eve,  R. 
Co.,   87   N.   Y.   382. 

54.  A  complaint  alleging  that  plaintiff 
became  a  passenger  of  defendant,  to  be 
carried  on  one  of  its  cars,  and,  in  con- 
sideration of  five  cents  paid,  defendant 
agreed  "safely  to  carry"  plaintiff,  and  "to 
treat  him  properly  and  carefully,"  and 
that,  after  he  had  passed  onto  a  platform 
at  a  station  to  take  a  train,  defendant, 
through  its  employees,  in  violation  "of 
the  terms  of  said  contract,"  assaulted 
him,  states  a  cause  of  action  for  breach 
of  contract,  and  not  in  tort.  Judgment, 
96  N.  Y.  S.  747,  110  App.  Div.  705,  af- 
firmed in  Busch  v.  Interborough  Rapid 
Trans.  Co.,  80  N.  E-  197,  187  N.  Y.  388, 10 
Am.   &  Eng.  Ann.   Cas.  460. 

A  complaint  showing  that  plaintiff  be- 
came a  passenger  on  defendant's  car,  and 
that  the  servants  of  defendant,  without 
cause  and  in  violation  of  their  duty,  as- 
saulted plaintifif,  was  upon  a  cause  of  ac- 
tion consisting  of  the  violation  of  defend- 
ant's contract  to  carry  safely.  Schwartz 
V.  Interborough  Rapid  Transit  Co.,  103  N. 
Y.   S.   80,  53  Misc.   Rep.  289. 

Hart  V.  Metropolitan  St.  R.  Co.,  65 
App.  Div.  493,  72  N.  Y.  S.  797,  was 
brought  in  municipal  court  to  recover 
damages  directly  caused  by  an  assault  by 
one  of  defendant's  employees.  The  argu- 
ment was  made,  as  here,  that  the  court 
was  without  jurisdiction  because  the  ac- 
tion was  for  assault.  The  pleadings  were 
oral,  and  not  of  assistance  in  determining 
the  question,  so  that  resort  was  had  to 
the  proofs.  Upon  these  the  court  held 
that  the  action  should  not  be  treated  as 
one  of  assault,  but  rather  as  one  brought 
to  recover  damages  for  the  neglect  of  the 
defendant  to  discharge  its  obligation  as  a 
carrier  of  passengers.  Busch  v.  Interbor- 
ough Rapid  Trans.  Co.,  187  N.  Y.  388,  80 
N.  E.  197,  10  Am.  &  Eng.  Ann.  Cas.  460. 

Hines  v.  Dry  Dock,  etc.,  R.  Co.,  75 
App.  Div.  391,  78   N.  Y.  S.   170,  also  was 


brought  to  recover  damages  resulting 
from  the  assault  of  an  employee.  The 
complaint  was  oral,  and  was  "for  personal 
injuries."  It  was  held  that  the  action 
was  not  to  be  regarded  as  one  for  assault, 
but  rather  for  breach  of  contract  by  the 
misconduct  of  the  defendant's  servant. 
Busch  V.  Interborough  Rapid  Trans.  Co., 
187  N.  Y.  388,  80  N.  E.  197,  10  Am.  &  Eng. 
Ann.  Cas.  460. 

In  Miller  v.  King,  84  Hun  308,  33  N.  Y. 
S.  332,  65  N.  Y.  St.  Rep.  490,  damages 
were  sought  for  the  unlawful  ejection  of 
plaintiff  from  one  of  defendant's  cars 
while  he  was  a  passenger,  and  it  was  held 
"that  there  was  a  plain  breach  of  contract 
•  of  which  the  ticket  was  evidence."  Busch 
V.  Interborough  Rapid  Trans.  Co.,  187  N. 
Y.  388,  80  N.  E.  197,  10  Am.  &  Eng.  Ann. 
Cas.    460. 

Stewart  v.  Brooklyn,  etc.,  R.  Co.,  90  N. 
Y.  588,  43  Am.  Rep.  185,  was  an  action  to 
recover  damages  bj'  reason  of  the  alleged 
malicious  and  unjustifiable  assault  made 
upon  the  plaintifif  by  one  of  defendant's 
employees,  and  it  was  said  that  "by  de- 
fendant's contract  with  the  plaintiff  it  had 
undertaken  to  carry  him  safely  and  to 
treat  him  respectfully;"  that  the  conduct 
of  the  employee  constituted  a  breach  of 
the  contract;  that  "it  is  the  defendant's 
failure  to  carry  safely  and  without  injury 
that  constitutes  the  breach,  and  it  is  no 
defense  to  say  that  the  failure  was  the  re- 
sult of  the  wilful  or  malicious  act  of  the 
servant."  Busch  v.  Interborough  Rapid 
Trans.  Co.,  187  N.  y.  388,  80  N.  E.  197,  10 
Am.  &  Eng.  Ann.  Cas.  460. 

The  case  of  Dwindle  v.  New  York,  etc., 
R.  Co.,  130  N.  Y.  117,  34  N.  E.  319,  8  L.  R. 
A.  224,  17  Am.  St.  Rep.  611,  was  brought 
to  recover  damages  which  in  reality  re- 
sulted from  an  assault  by  one  of  defend- 
ant's alleged  employees.  An  inspection 
of  the  complaint  discloses  that  it  was  in 
contract,  being  expressly  based  upon  the 
allegations  that  "defendant  contracted 
and  agreed  and  it  became  the  duty  of  de- 
fendant to  safely  convey  plaintiff,"  etc., 
and  that  the  assault  in  question  was  a 
violation  by  defendant  of  "its  said  con- 
tract as  common  carrier  with  plaintiff." 
while  the  form  of  action  was  not  under 
consideration,  still  the  court  took  as   the 
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Where  Distinction  between  Actions  Abolished. — The  formal  distinction 
between  actions  having  been  aboHshed,  an  action  against  a  carrier  for  a  breach 
of  duty  to  discharge  a  passenger  at  his  station  will  be  regarded  as  sounding  in 
tort,  though  the  purchase  of  a  ticket  for  that  station  be  pleaded ;  it  being  by  way 
of  inducement  to  show  that  the  passenger  was  lawfully  on  the  train. ^^  In  such 
cases,  where  a  carrier  negligently  fails  to  stop  for  a  person  desiring  to  take  pas- 
sage such  person  is  entitled  to  recover  the  damages  resulting,  whether  the  action 
is  brought  for  the  breach  of  the  contract  or  for  the  tort.^^  And  in  an  action  for 
wrongful  expulsion  the  passenger  can  not  be  excluded  from  recovering  for  hu- 
miliation because  of  doubt  as  to  the  form  of  his  action. ^'^ 

§  3095.  Parties. — In  actions  by  passengers  against  carriers  for  causes  aris- 
ing out  of  breaches  of  contracts  and  personal  injury,  the  question  of  parties  is 
relatively  unimportant  except  as  to  the  joinder  of  others  in  such  actions.  Where 
railroad  companies  jointly  operate  their  roa.ds  through  the  agency  of  a  lessee, 
they  may  be  joined  in  one  action  for  negligent  injuries  to  a  passenger  being  car- 
ried over  their  lines,  where  the  negligent  acts  are  continuous  and  chargeable  to 
the  common  agent  of  the  lessee. ^s  And  the  superintendent  of  a  street  railway 
company,  whose  negligence  caused  an  accident,  is  properly  joined  with  the  com- 
pany as  defendant  in  a  passenger's  action  for  resulting  injures.^*  So  may  the 
conductor  or  any  other  employee  whose  negligence  resulted   in  the  injury  be 


basis  for  its  opinion  the  proposition  that 
the  defendant  was  under  "contract  obli- 
gations," and  assumed  that  the  assault 
was  a  -violation  of  that  contract,  provided 
the  defendant  was  responsible  for  the 
acts  of  the  alleged  employee  who  com- 
mitted it.  Busch  V.  Interborough  Rapid 
Trans.  Co.,  187  N.  Y.  388,  80  N.  E.  197,  10 
Am.  &  Eng.  Ann.  Cas.  460. 

Gillespie  v.  Brooklyn  Heights  R.  Co., 
178  N.  Y.  347,  70  N.  E.  857,  66  L.  R.  A. 
618,  102  Am.  St.  Rep.  503,  was  brought  to 
recover  damages  for  insulting,  abusive, 
and  wronsfful  conduct  towards  plaintifT 
by  one  of  defendant's  conductors.  The 
complaint  was  colorless  upon  the  ques- 
tion whether  the  action  was  one  in  con- 
tract or  for  tort,  merely  setting  up  the 
facts  relied  upon.  At  the  trial  court  plain- 
tiff was  only  allowed  to  recover  as  the 
measure  of  her  damages  the  change  which 
was  claimed  to  be  due  her.  Busch  v.  In- 
terborough Rapid  Trans.  Co.,  187  N.  Y. 
388,  80  N.  E.  197,  10  Am.  &  Eng.  Ann. 
Cas.    460. 

A  petition  alleging  that  defendant,  a 
common  carrier,  contracted  for  hire  to 
carry  plaintiff  to  a  certain  point,  and  that 
defendant,  in  violation  thereof,  failed  to 
to  stop  at  such  place,  but  carried  him  be- 
yond, and  then,  by  a  sudden  starting  of 
the  train,  injured  him  while  attempting 
to  alight  in  obedience  to  its  orders,  states 
a  cause  of  action  ex  contractu,  and  not 
ex  delicto.  Kansas  Pac.  R.  Co.  v.  Kun- 
kel,  17  Kan.   145. 

55.  Distinction  between  forms  of  ac- 
tions abolished. — New  Orleans,  etc.,  R. 
Co.  V.  Hurst,  36  Miss.  660,  74  Am.  Dec. 
785. 

56.  Contract  or  tort. — Williams  "v.  Caro- 
lina, etc.,  R.  Co.,  57  S.  E.  216,  144  N.  C. 
498,  12  L.  R.  A.,  N.  S.,  191,  12  Am.  &  Eng. 


Ann.  Cas.  1000. 

All  forms  of  action  are  abolished,  and 
we  have  now  but  one  form  for  the  en- 
forcement of  private  rights  and  the  re- 
dress of  private  wrongs,  which  is  denom- 
inated a  civil  action  (Revisal  1905,  §  354), 
and  the  court  gives  relief  according  to  the 
facts  alleged  and  established.  Clark's 
Code  (3d  Ed.)  §  133,  and  notes;  Sams  v. 
Price,  119  'X.  C.  573,  26  S.  E.  170;  Bowers 
V.  Richmond,  etc.,  R.  Co.,  107  N.  C.  721, 
12  S.  E.  452;  Voorhees  v.  Porter,  134  N. 
C.  591,  47  S.  E.  31,  65  L.  R.  A.  736;  Wil- 
liams V.  Carolina,  etc.,  R.  Co.,  144  N.  C. 
498,  57  S.  E.  216,  12  L.  R.  A.,  N.  S.,  191, 
IS  Am.  &  Eng.  Ann.  Cas.  1000. 

57.  In  an  action  for  wrongful  expulsion 
of  a  passenger  from  a  train,  where  plain- 
tiff has  complied  with  the  rules  of  proce- 
dure (Comp.  Laws  1909,  §§  5533-  6269),  as 
to  the  form  of  action  and  his  pleading,  he 
can  not  be  precluded  from  recovering  for 
humiliation  because  of  a  doubt  as  to 
whether  his  suit  was  ex  contractu  or  ex 
delicto.  St.  Louis,  etc.,  R.  Co.  v.  Yount 
(Okla.),   120  Pac.  627. 

58.  Joinder  of  companies  with  lessees. — 
Carleton  v.  Yadkin  R.  Co.,  143  N.  C.  43, 
55  S.  E.  429,  10  Am.  &  Eng.  Ann.  Cas. 
348. 

Where  an  injury  occurs  on  a  road  leased 
by  one  railroad  corporation  to  another 
by  reason  of  the  negligence  of  the  con- 
ductor employed  by  the  conductor  of  the 
leased  road,  the  injured  party  may  sue 
either  or  both  companies,  where  both 
have  a  voice  in  the  control  of  the  road, 
as  a  matter  of  right,  and  are  principals. 
Cincinnati,  etc.,  R.  Co.  v.  Sleeper,  5  O. 
Dec.   196. 

59.  Joinder  of  superintendent — Emer- 
son V.  Butte  Elect.  R.  Co.,  129  Pac.  319, 
46  Mont.  454. 
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joined.^"  Where  a  foreclosure  purchaser  takes  a  railroad  subject  to  all  liabili- 
ties incurred  by  the  receiver,  he  is  properly  joined  as  a  defendant  in  an  action  for 
the  death  of  a  passenger  while  the  receiver  was  operating  the  road.  This  has 
been  so  held  under  a  statutory  provision.'^ ^  But  in  order  to  join  such  third  persons 
in  an  action  against  the  carrier,  the  averments  of  the  petition  must  be  sufficient  as 
against  them.®^ 

Dismissal  as  to  Parties. — Where  the  plaintiff  has  the  right  to  make  a  neg- 
ligent employee  a  party,  he  may  dismiss  as  to  him  at  any  time  before  the  jury 
retires,  especially  where  the  facts  do  not  show  that  he  was  made  a  defendant  for 
the  purpose  of  weakening  the  effect  of  his  evidence,  should  he  be  offered  as  a 
witness,  for  the  defendant.^* 

§§  3096-3143.  Pleading— §§  3096-3138.  Declaration  or  Complaint— 
§  3096.  In  General. — The  function  of  a  declaration,  complaint,  or  petition  is 
to  inform  the  defendant  of  the  nature  of  the  demand  made  upon  him.^*  Of 
course,  in  actions  of  this  character,  as  in  all  others,  it  is  necessary  that  the  plaintiff 
set  forth  in  his  pleadings  every  element  essential  to  his  cause  of  action.  Facts 
which  are  immaterial,  and  which  if  alleged  could  in  no  way  affect  the  rights  and 
liabilities  of  the  parties,  need  not  be  set  up  in  the  pleading.^^  Irrelevant  and 
redundant  matter  should  not  be  alleged.'^^  However,  matters  of  inducement  in- 
troductory to  the  narrative  of  the  cause  of  action  is  not  subject  to  a  special  de- 
murrer."'' 


60.  Negligent  employee. — Texas,  etc., 
R.  Co.  V.  Miller,  79  Tex.  78,  15  S.  W.  264, 
11  L.  R.  A.  395,  23  Am.  St.  Rep.  308. 

61.  Foreclosure  purchaser. — Civ.  Code, 
§  11,  provides  that  any  person  may  be 
made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of 
the  question  involved  therein.  A  decree 
of  foreclosure  against  the  property  of  a 
railroad  was  entered  in  the  federal  court, 
and  the  property  sold  thereunder,  the 
foreclosure  decree  providing  that  the  pur- 
chaser at  sale  should  take  the  property 
subject  to  all  liabilities  incurred  by  the 
receiver  before  the  delivery  of  the  pos- 
session to  the  extent  that  the  assets  in  the 
hands  of  the  receiver  were  insufficient  for 
that  purpose.  Held,  that  the  purchaser 
was  properly  joined  as  a  defendant  in  an 
action  for  the  death  of  a  passenger  while 
the  railroad  was  being  operated  by  the  re- 
ceiver. Denver,  etc.,  R.  Co.  v.  Gunning, 
80  Pac.  727,  33  Colo.  280. 

62.  Sufficiency  of  averments. — ^Where  an 
engineer  and  conductor  of  a  railroad  train 
were  joined  with  the  railroad  company 
as  defendants  in  an  action  for  injuries  to 
a  passenger  from  the  derailment  of  the 
train,  the  averment  of  the  accident  and 
injuries  resulting  therefrom  to  the  plain- 
tiff, though  sufficient  to  constitute  a  cause 
of  action  against  the  railroad  company, 
was  insufficient  as  against  the  engineer 
and  conductor.  Order  122  Fed.  709,  af- 
firmed on  rehearing  in  Bryce  v.  Southern 
R.   Co.,  125  Fed.  958. 

63.  Joinder  of  railroad  comipany  and 
conductor  as  parties  defendant — Dismis- 
sal.— A  passenger  injured  in  alighting 
from  the  train  sued  the  railroad  company 


and  its  conductor.  The  plaintiff  and  the 
conductor  were  both  examined  as  wit- 
nesses, and  the  interest  of  each  was  dis- 
cussed in  the  argument  to  the  jury.  Upon 
the  jury  retiring  the  plaintiff  dismissed  as 
to  the  conductor.  This  was  not  known  to 
counsel  for  ihe  railway  company.  There 
was  nothing  tending  to  show  that  the  con- 
ductor was  made  a  party  for  the  purpose 
of  affecting  his  standing  as  a  witnesr. 
Trcki.  that  the  railway  company  could  not 
complain  of  such  dismissal,  and  it  was  no 
tcround  for  a  new  trial.  Texas,  etc  .  R.  Co. 
V.  Miller,  79  Tex.  78,  15  S.  W.  264,  11  L,. 
R.  A.  395,  23  Am.   St.   Rep.   308. 

64.  Functions  of  declaration,  etc. — Rich- 
mond R.,  etc.,  Co.  V.  West,  100  Va.  184, 
40  S.  E.  643;  Bush  v.  Campbell,  67  Va. 
(26  Graft.)  403;  Baltimore,  etc.,  R.  Co.  v. 
Whittington,  71  Va.  (30  Graft.)  805;  Eck- 
les  V.  Norfolk,  etc.,  R.  Co.,  96  Va.  69,  25 
S.    E.    545. 

65.  Immaterial  facts. — In  an  action  by  a 
passenger  against  a  carrier  for  damages 
from  failure  to  notify  her  v/here  to  change 
cars,  an  allegation  that  the  motive  power 
used  was  steam  was  immaterial.  Central, 
etc.,  R.  Co.  V.  Ashley,  159  Ala.  145,  48  So. 
981. 

66.  Irrelevant  matters. — Southern  R. 
Co.  V.  Wallis,  133  Ga.  553,  66  S.  E.  370,  30 
L.  R.  A.,  N.  S.,  401,  18  Am.  &  Eng.  Ann. 
Cas.  67. 

67.  Introductory  matters. — In  an  actioft 
against  a  carrier  for  failure  to  stop  its 
train  at  a  flag  station  and  receive  plaintiff, 
a  physician,  as  a  passenger,  there  was  no 
error  in  overruling  a  special  demurrer  to 
an  allegation,  as  irrelevant,  that  plaintiff 
was  not  well,  and  had  gone  on  the  train 
to  the  flag  station  to  see  his  patients, 
and  to    keep    from    driving    through    the 
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Intelligibility  of  Pleading. — Pleadings,  both  under  the  common-law  rules 
and  under  Code  practice  acts,  must  set  forth  the  facts  constituting  the  cause  of 
action  in  an  intelligible  form.^^ 

Formal  Defects. — In  modern  pleading  mere  defects  of  form  are  not  the  sub- 
jects of  objections,  but  the  validity  of  the  pleading  depends  upon  the  facts  set 
•out  as  constituting  the  cause  of  action.^* 

Allegations  as  to  Parties. — Allegations  as  to  Plaintiff. — In  an  action 
against  a  railroad  company  for  personal  injuries  sustained  by  a  passenger  in  at- 
tempting to  alight  from  a  train,  an  allegation  as  to  plaintiff's  age  is  not  necessary 
in  the  complaint.'^*' 

Allegation  as  to  Status  as  Carrier. — To  charge  a  railroad  company  with 
liability  for  personal  injuries  sustained  by  a  passenger  by  reason  of  the  derail- 
ment of  a  train,  it  is  unnecessary  to  allege  that  defendant  is  a  common  carrier.'''^ 
Where  a  declaration  in  an  action  against  a  railroad  company  for  personal  injuries 
alleges  defendant's  ownership  of  a  railroad  runniftg  through  certain  towns,  and  of 
\-ars  running  thereon  for  the  conveyance  of  passengers,  and  that  on  a  day  specified 
defendant  was  the  owner  of  and  was  running  on  said  road  a  certain  train  of  pas- 
senger cars  for  a  reasonable  reward  paid  to  it,  it  is  not  necessary  to  also  allege 
that  defendant  had  power  by  its  charter  to  become  a  common  carrier.^^ 

Corporate  Capacity. — It  seems  to  be  an  almost  universal  practice  in  suits 
against  railway  companies  to  allege  the  corporate  capacity  of  the  defendant.  It 
would  seem  that,  although  the  provision  of  a  statute  on  the  subject  does  not  posi- 
tively require  such  allegation,  it  contemplates  such  mode  of  procedureJ^ 

As  to  Joint  Defendants. — Where  a  complaint  against  two  railroad  companies 
•designates  them  as  several  defendants,  and  alleges  that  each  is  a  corporation,  and 


cold  and  bad  weather,  for  it  was  but  mat- 
ter of  inducement  introductory  to  tlic  nar- 
rative of  the  cause  of  the  action.  South- 
ern R.  Co.  V.  Wallis,  66  S.  E.  370,  133  Ga. 
5.53,  30  L.  R.  A.,  N.  S.,  401,  18  Am.  &  Eng. 
Ann.    Cas.    67. 

A  complaint  in  an  action  against  a  rail- 
road for  the  negligent  killing  of  a  pas- 
senger alleged  that,  during  ten  days  be- 
fore the  accident  occurred,  a  conductor 
repeatedly  ran  one  portion  of  a  train  vio- 
lently against  the  other  without  due  re- 
gard to  the  lives  and  safety  of  passengers; 
that  the  conductor  was  warned  that,  un- 
less more  care  were  taken  in  bringing  the 
portions  of  the  train  together,  some  pas- 
senger would  be  seriously  injured;  and 
that,  notwithstanding  such  warning,  a 
portion  of  the  train  was  run  against  an- 
other portion  thereof,  and  the  plaintifif's 
■deceased  thereby  sustained  injuries  result- 
ing in  her  death.  Held,  that  the  allegations 
as  to  what  occurred  within  ten  days  be- 
fore the  accident  should  not  be  stricken 
out  as  irrelevant,  since  they  tended  to 
show  gross  negligence.  Stuckey  v.  At- 
lantic, etc.,  R.  Co.,  38  S.  E.  416,  60  S.  C. 
■237,  85  Am.  St.  Rep.  842.  See  post,  "Alle- 
gations as  to  Negligence  and  Cause  of 
•Injury,"    §§    3107-3135. 

68.  Intelligibility. — Southern  R.  Co.  v. 
Burgess,  143  Ala.  364,  43  So.  35. 

69.  Formal  defect. — Southern  R.  Co.  v. 
Burgess,  143  Ala.  364,  42  So.  35.  See  post, 
"Special  Demurrer,  Excei  tions  or  Mo- 
tion," §  3141. 

70.  Allegations  as  to  plaintiff. — Galves- 


ton, etc.,  R.  Co.  V.  Thornsberry  (Tex.),  17 
S.  W.  521. 

71.  Allegation  as  to  status  as  carrier. — 
Atlantic,  etc.,  R.  Co.  v.  Laird,  53  Fed.  760, 
7  C.  C.  A.  489. 

Where  the  declaration,  in  an  action 
against  a  railroad  corporation  for  a  per- 
sonal injury  to  one  of  the  plaintiffs,  after 
stating  that  the  defendants  were  the  own- 
ers of  a  certain  railroad,  running  through 
the  towns  of  W.  and  P.,  and  of  certain 
cars  for  the  conveyance  of  passengers 
upon  that  road,  averred  that,  on  the  day 
specified,  the  defendants  were  the  owners 
of,  and  were  running  and  propelling  upon 
said  road,  a  certain  train  of  passenger 
cars,  for  a  certain  reasonable  reward 
paid  to  the  defendants,  it  was  held  that  it 
sufficiently  appeared  from  the  declara- 
tion that  the  defendants  were  common 
carriers.  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.   557. 

The  court  in  a  dictum  expresses  the 
view  that  while  not  essential,  it  is  better 
in  an  action  against  a  carrier  of  freight  or 
passengers  or  its  lessee  to  allege  that  it 
is  a  common  carrier  of  freight  or  passen- 
gers, as  the  case  may  be.  Caldwell  v- 
Richmond,  etc.,  R.  Co.,  89  Ga.  550,  15  S- 
E.   678. 

72.  Allegations  as  to  charter  provisions. 
—Fuller  V.  Naugatuck  R.  Co.,  21  Conn. 
557. 

73.  Allegations  as  to  parties.— In  a  suit 
by  a  passenger  against  a  railroad  com- 
pany, defendant's  corporate  capacity 
should  be  alleged.  Galveston,  etc.,  R.  Co. 
V.  Smith,  81  Tex.  479,  482,  17  S.  W.  133. 
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that  they  jointly  own  and  operate  the  road  on  which  plaintiff  was  injured,  and 
jointly  committed  the  acts  causing  such  injury,  an  allegation  that  they  together 
"were  a  common  carrier  of  passengers  on  said  road"  cannot  be  construed  to  mean 
that  they  were  a  single  company,  and  so  incapable  of  separate  liability.'* 

§§  3097-3103.  Actions  for  Failure  to  Perforin  Contract  or  Duty  in 
General — §  3097.  Refusal  to  Receive  and  Carry. — A  complaint  will  be  held 
insufficient  unless  it  sets  forth  such  facts  as  are  necessary  to  show  a  relation  put- 
ting the  carrier  under  the  duty  of  accepting  the  complainant  as  a  passenger.''' ^  An 
allegation  that,  by  contract  between  the  carrier  and  two  certain  towns,  the  car- 
rier was  bound  to  transport  passengers  from  a  certain  city  to  either  of  such  towns 
for  one  five-cent  fare,  and  that,  plaintiff  having  taken  passage  on  a  car  of  de- 
fendants, the  conductor  refused  to  accept  the  five-cent  fare  offered  for  a  contin- 
uous ride  from  the  city  to  one  of  the  towns,  did  not  amount  to  a  statement  that 
defendant  refused  to  carry  plaintiff.^^ 

Payment  of  Fare. — In  an  action  for  breach  of  duty  by  a  railroad  company  in 
not  conveying  a  passenger,  it  is  not  necessary  for  plaintiff  to  allege  in  his  com- 
plaint a  strict  legal  tender  of  his  fare.  It  is  sufficient  to  allege  that  plaintiff  was 
ready  and  willing  and  offered  to  pay  such  sum  of  money  as  the  defendant  was 
legally  entitled  to  charge.  The  transportation  and  payment  of  the  fare  are  con- 
temporaneous acts.'^'^  A  complaint  which  alleges  that  a  conductor  willfully,  wrong- 
fully, unlawfully,  and  intentionally  refused  plaintiff  passage  on  a  train  on  tender 
of  the  legal  fare  sets  up  a  cause  of  action  for  punitive  damages. '^^ 

Refusal  to  Receive  and  Carry  for  Regular  or  Lawful  Fare. — Where  the 
statute  regulates  the  rate  or  amount  of  fare  in  a  particular  case  or  under  a  certain 
state  of  facts,  in  an  action  for  the  refusal  to  receive  and  carry  in  accordance  with 
the  statute,  every  fact  essential  to  bringing  the  case  within  the  statute  must  be 
alleged.'^  ^ 

Demurrer. — Questions  of  fact  as  to  the  reasonableness  of  rules  and  regula- 

74.  As  to  joint  defendants. — Atlantic,  as  a  passenger,  it  is  necessary  to  allege 
etc.,  R.  Co.  V.  Laid,  17  S.  Ct.  130,  164  U.  that  plaintiff  was  ready  and  willing  to 
S.  393,  41  Iv.  Ed.  485,  affirming  judgment  pay  his  fare.  St.  Louis,  etc.,  R.  Co.  v. 
58  Fed.  760,  7   C.  C.  A.  489.  Thomas    (Tex.   Civ.  App.),   37   S.   W.   419. 

75.  Sufficiency  of  complaint.— A  com-  I"  declaring  against  a  common  carrier 
plaint  in  an  action  against  a  common  car-  of  passengers  for  refusmg  to  carry,  there 
rier  of  passengers  for  damages  for  re-  ™"st  be  an  averment  that  plarntiff  ef- 
fusing to  accept  plaintiff  as  such  a  pas-  fered  or  was  ready  and  willing  to  pay 
senger,  alleging  that  plaintiff  on  a  certain  the  fare.  Day  v.  Owen,  5  Mich.  520,  73 
date  applied  to  the  servants  or  agent  of  ■'^'"-  ■'-'';'-•  ^^■.         ,             ... 

the   carrier  in   charge   of  one   of  its   cars  .78.  Allegations  for  punitive  damages.— 

for  transportation  thereon,,  but  such  serv-  Kibler  i-.  Southern  Railroad,  64  S.  C.  343, 

ant,   acting   within   the   scope   of   his   em-  '^1  S.  E.  977.                                            _ 

ployment,    wrongfully   and    ^vithout   legal  79.   Allegations   that   on   a   certain   date 

excuse  refused  to   permit  plaintiff  to   be-  defendant  railway  conivany  leased  a  cer- 

come   a   passenger   on   the    car   or   to   be  t'li'"    railway,   and   on   ;i   later   date,   bemg 

transported    thereon,     and    that    her    in-  the   owner  or  lessee  of  two   other  roads, 

tention   and   desire   to   become   a   passen-  refused    plaintiff    a    continuous    trip    over 

ger  and  be  transported  was  known  to  the  the  three  for  one  fare,  do  not  show  that 

servant,  is  not   sufficient  to  show  such   a  the  three  roads  were  united  by  the  same 

relation  between  the  plaintiff  and  the  car-  contract,  and  hence  do  not  state  a  cause 

Tier  as  to  put  the  latter  under  the   duty  of    action,    under    Railroad    Laws,    §§    78 

■of  accepting  plaintiff  as  a  passenger.  Bir-  104,    authorizing    a  railway    company    to 

mingham  R.,  etc.,  Co.  v.  Anderson,  3  Ala.  contract  with  any  other  company  for  the 

App    434    57  So    103  use    of   its   railway,    and   requiring   a   cor- 

76!     Refusal    to     receive     and     carry.-  poration    so    contracting    to    give     trans- 
Dierig   V.    South    Covington,    etc.,    St     R.  ^"s,  without  extra   charge,_  entitling  pas- 
Co.,  73  S.  W.  355,  34  Ky.  L.  Rep    1835.  ^^g^"  ^°  ^  continuous  trip   on   the  rail- 
'    „                  , '            „     ,    ,,       ^          ,  ways  embraced  m  the  contract.  Mendoza 

77.  Payment  of  fare.— Tarbell  w.  Central  ^_   Metropolitan   St.    R.   Co.,    62   N.   Y.   S. 

Pac.  R.  Co.,  34  Cal.  616.  580_   48   App.   Div.   63,   judgment   reversed 

In    an    action    against   a    railway    com-  on  rehearing  in  64  N.  Y.  S.  745,  51  App. 

pany  for  its  refusal  to  transport  plaintiff  Div.   430. 

3  Car— 41 
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tions  as  to  who  shall  be  excluded  from  trains,  cars  and  stations  can  not  be  de- 
termined upon  demurrer.8" 

§  3098.  Fraud,  Mistake,  or  Negligence  as  to  Ticket  or  Transfers.^- 

While  it  may  be  admitted  that  the  weight  of  authority  is  that  the  conductor  must 
rely  entirely  on  the  ticket  in  determining  his  action,  and  that  the  conductor  can 
not  be  guilty  of  a  wrong  for  ejecting  a  passenger  who  does  not  produce  a  proper 
tiansfer,^!  yet  all  of  the  authorities  recognize  that,  while  in  such  case  there  may 
not  be  a  right  of  recovery  on  the  ground  of  the  wrongful  ejection,  yet  there  can 
be  a  recovery  for  the  failure  to  fulfill  the  contract  to  carry,  or  for  the  negligence 
of  the  agent  in  giving  the  wrong  ticket  or  transfer,*^  or  for  the  refusal  of  an 
agent  to  stamp  a  ticket  to  render  it  valid  for  return  trip.®^  And  as  the  gravamen 
of  the  action  may  be  the  negligence  of  the  carrier's  agent  and  the  ejection  averred 
merely  as  the  result  of  such  negligence,  a  declaration  stating  such  a  cause  is  not 
subject  to  demurrer.  The  fact  that  the  plaintiff' might  have  sued  for  a  breach 
of  the  contract  of  carriage  can  not  deprive  him  of  the  right  to  sue  in  case  for  the 
negligence.  8* 

Pacts  to  Be  Pleaded. — Where  a  husband  signed  his  own  name  to  his  wife's 
railroad  ticket,  which  provided  that  it  must  be  signed  by  the  person  intending  to 
use  it,  on  being  told  by  the  agent  that  he  could  sign  it,  he  must  plead  such  facts  in 
an  action  by  him  for  damages  sustained  by  his  wife  from  the  company's  refusal 
to  accept  the  ticket. ^^ 


80.  Demurrer. — Brown  v.  Memphis, 
etc.,  R.  Co.,  4  Fed.  37. 

81.  Montg-omery  Tract.  Co.  v.  Fitzpat- 
rick,  149  Ala.  511,  43  So.  136,  9  L.  R.  A., 
N.  S.,  85]  ;  Kiley  v.  Chicago  City  R.  Co., 
189  111.  384,  59  N.  E.  794,  52  L.  R.  A.  626, 
82  Am.  St.  Rep.  460;  Garrison  -j.  United 
R.,  etc.,  Co.,  97  Md.  347,  55  Atl.  371,  99 
Am.  St.  Rep.  45S;  Bradshaw  v.  South 
Boston  R.  Co.,  135  Mass.  407,  46  Am.  Rep. 
481;  Keen  v.  Detroit  Elect.  Railway,  123 
Mich.  247,  81  N.  W.  1084;  Kansas,  etc.,  R. 
Co.  V.  Foster,  134  Ala.  244,  32  So.  773,  93 
Am.  St.  Rep.  25. 

82.  ]\tontRomery  Tract.  Co.  v.  Fitzpat- 
rick,  149  Ala.  oil,  43  So.  136,  9  L.  R.  A., 
N.   S.,   851. 

83.  A  count  in  a  complaint  ag-ainst  a 
railroad  company  alleging  the  purchase 
by  plaintiff  of  a  round-trip  ticket  from  de- 
fendant, providing  that  the  holder  shall 
be  identified  before  a  certain  designated 
agent  of  the  company  before  presenting 
the  same  for  return  passage,  and  that 
such  ticket  shall  be  void  unless  stamped 
by  such  agent,  and  alleging  that  plaintiff 
presented  herself  for  identification  as  re- 
quired, but  that  said  agent  refused  to 
stamp  the  ticket,  and  that,  when  she  pre- 
sented the  same  for  passage,  she  was 
ejected  from  the  train,  states  a  cause  of 
action  for  the  refusal  to  stamp  the  ticket. 
McGhce  V.  Reynolds,  33  So.  68,  117  Ala. 
413. 

In  an  action  against  a  railroad  company, 
a  count  of  the  complaint  avetred  that 
plaintiff  purchased  a  round-trip  ticket 
from  the  defendant,  which  provided  that, 
before  it  was  good  for  return  passage,  the 
holder  had  to  be  identified  as  the  original 
purchaser  before  the  defendant's  station 
agent  at  the  place  to  which  the  plaintiff 
was  going,  who  would,  at  that  time,  sign. 


date,  and  stamp  the  ticket  as  said  agent; 
that  plaintiff  was  carried  as  a  passenger 
from  the  place  of  the  purchase  of  the 
ticket  to  her  point  of  destination,  and, 
wishing  to  return,  she  presented  the  ticket 
to  the  defendant's  said  agent  for  his  offi- 
cial stamp  and  signature,  and  offered  to 
prove  her  identity  as  the  contract  on  the 
ticket  required  her  to  do,  in  order  to  use 
the  ticket  for  the  return  passage;  but  that, 
notwithstanding  it  was  the  said  station 
agent's  duty  to  sign,  date,  and  stamp  the 
said  ticket,  he  refused  to  do  so,  and,  by 
reason  of  said  ticket  not  being  so  dated, 
stamped,  and  signed,  the  plaintiff  was 
ejected  from  defendant's  train  while  at- 
tempting to  return  to  the  place  from 
which  she  started  by  the  use  of  such 
ticket.  Held,  that  said  count  stated  a 
good  cause  of  action  for  the  alleged  re- 
fusal of  the  defendant's  agent  to  stamp, 
date,  and  sign  the  plaintiff's  return  trip 
ticket,  ?o  as  to  make  it  available  for  her 
passage,  but  that  it  did  not  set  forth  a 
cause  of  action  for  the  plaintiff's  ejection 
from  the  train.  McGhee  v.  Reynolds,  29 
So.  961,  139  Ala.  540. 

84.  Southern  R.  Co.  v.  Jones,  132  Ala. 
437,  31  So.  501;  Montgomery  Tract.  Co. 
V.  Fitzpatrick,  149  Ala.  511,  43  So.  136,  9 
L.  R.  A.,  N.   S.,  851. 

The  complaint  as  amended  was  not  de- 
murrable, since  plaintiff,  while  not  enti- 
tled to  recover  on  the  ground  of  a  wrong- 
ful ejection,  had  a  right  of  action  for  the 
breach  of  the  contract  to  carry,  or  for 
defendant's  negligence  in  not  issuing  a 
proper  transfer.  Montgomery  Tract.  Co. 
V.  Fitzpatrick,  149  Ala.  511,  43  So.  136,  9 
L.  R.  A.,  N.  S.,  851. 

85.  Signing  ticket. — Mexican  Cent.  R. 
Co.  V.  Goodman  (Tex.  Civ.  App.),  43  S. 
W.  580. 
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§  3099.  Misinformation  or  Incorrect  Information. — When  any  servant 
of  a  railroad  company  having  requisite  authority  misdirects  a  passenger  to  his 
injury,  the  company  should  be  responsible  therefor,  but  in  an  action  for  such 
injury  the  complaint  should  be  based  upon  such  disdirection.*^  A  complaint 
alleging  a  wrongful  and  forcible  ejection  from  a  train  which  the  plaintiff  entered 
by  misdirection  of  a  station  agent,  sets  up  a  sufficient  cause  of  action  for  the 
misdirection. s'^  Where  an  action  is  brought  for  damages  resulting  from  incor- 
rect and  careless  information  given  by  the  carrier's  agent,  if  the  matter  was  one 
within  the  scope  of  the  agent's  apparent  duties,  the  person  injured  need  not  al- 
lege a  custom  or  usage  of  similar  agents  in  that  respect.^* 

§  3100.  Failure  to  Stop  and  Receive. — In  an  action  for  a  breach  of  a  con- 
tract to  carry  a  passenger,  and  that  the  carrier  failed  to  stop  and  receive  him,  the 
petition  should  allege  a  duty  on  the  part  of  the  carrier  to  stop,*®  and  the  conse- 
quences arising  from  the  failure  to  stop.®**  Where  a  railroad  makes  a  special 
agreement  with  a  passenger  purchasing  a  ticket  to  a  station  named  and  return, 
good  only  on  the  date  of  sale,  that  its  return  train  on  that  day  shall  stop  at  such 
station  to  allow  the  passenger  to  return  thereon,  it  is  not  a  necessary  allegation 
of  the  complaint,  in  an  action  for  failure  to  stop  such  train,  that  it  was  scheduled 
to  stop  at  such  place  according  to  the  regulations  of  the  company. ®i 

Flag  or  Signal  Stops. — An  allegation  that  plaintiff  signaled  at  a  flag  station 
in  such  a  manner  that  it  could  be  seen  on  the  approaching  train  for  a  mile,  and 
that  the  signal  was  seen  by  defendant's  employees,  who  willfully  and  negligently 
failed  to  stop  the  train,  is  sufficient  to  raise  an  issue  as  to  negligence  in  failing  to 
see  the  signal. ^^     In  an  action  against  a  carrier  for  failure  to  stop  its  train  at  a 


86.  Complaint  based  upon  misdirection. 

— Plaintiff,  when  buying  a  ticket  to  a  cer- 
tain station  on  defendant's  road,  was  told 
by  the  ticket  agent  to  take  a  particular 
train.  The  train  proved  to  be  one  which 
was  not  allowed  by  defendant's  regula- 
tions to  stop  at  such  station,  and  its  con- 
ductor, though  told  of  the  direction  which 
the  ticket  agent  had  given  plaintiff,  re- 
fused to  stop  there,  and  took  plaintiff  to 
the  next  stopping  place  beyond.  Held, 
that  plaintiff  should  have  counted  on  the 
negligent  misdirection  of  the  agent,  and 
not  on  the  refusal  of  the  conductor  to 
stop.  Marshall  v.  St.  Louis,  etc.,  R.  Co., 
78   Mo.   610. 

87.  Misdirection  by  station  agent  as  to 
train.^AIabama,  etc.,  R.  Co.  v.  Heddles- 
ton,  83  Ala.  318,  3  So.  53. 

88.  Pleading  usage  or  custom. — 'Where 
plaintiff  inquired  of  defendant's  ticket 
agent  as  to  the  best  route  for  his  wife  to 
take  in  order  to  reach  a  certain  point, 
though  _the  representations  of  the  agent 
were  not  binding  on  the  company  when 
made  in  reference  to  matters  about  an- 
other road,  unless  he  was  authorized  so 
to  do,  or  uriless  such  representations 
were  made  in  connection  with  his  duties, 
where  he  makes  representations  in  rela- 
tion to  such  other  route  in  order  to  in- 
duce parties  to  purchase  over  his  road, 
and  such  parties  are  so  induced  to  pur- 
diase,  and  an  injury  results  therefrom, 
the  road  he  represents  is  liable  therefor, 
and,  such  acts  being  within  the  scope  of 
his  apparent  authority,  it  was  not  nec- 
essary to  allege  in  the  complaint  custom 
and  usage   of  ticket  agents   so-  to  do.   St. 


Louis,  etc.,  R.  Co.  v.  White  (Te.x.  Civ. 
App.),  86  S.  W.  71,  judgment  reversed  in 
89  S.  W.  746,  3  L.  R.  A.,  N.  S.,  110. 

89.  Duty  to  stop  and  receive. — In  an 
action  against  a  street  railway  company 
for  damages  in  consequence  of  failure  of 
a  car  to  stop  at  a  given  station  in  re- 
sponse to  a  signal  by  an  intending-  pas-- 
senger,  the  petition  should  show  that  it 
was  the  duty  of  the  company  to  stop  the 
particular  car  in  question  for  the  purpose 
of  taking  on  such  .person  as  a  nassenger. 
Battle  V.  Georgia  R.,  etc.,  Co.,"  48  S.  E. 
337,  130  Ga.  993;  S.  C,  48  S.  E.  338,  130 
Ga.  994. 

90.  Consequences. — Where  a  petition  al- 
leges that  plaintiff  bought  tickets  for 
himself  and  wife  for  a  particular  train, 
soon  due  at  the  station;  that  they  stood 
alongside  the  track,  waiting  for  that  train, 
which  passed  without  stopping,  thereby 
occasioning  the  breach  of  the  contract  of 
carriage;  that  there  were  no  accommo- 
dations, except  in  the  stationhouse;  that 
by  reason  of  the  condition  of  the  waiting 
room  the  plaintiff's  wife  was  rendered  ill, 
and  plaintiff  was  put  to  expense  and  de- 
prived of  the  value  of  her  services — it 
states  a  cause  of  action  for  consequences 
arising  from  the  failure  to  transport. 
Brown  v.  Georgia,  etc.,  R.  Co.,  46  S.  E. 
71,  119  Ga.  88. 

91.  Allegations  as  to  scheduled  stop 
unnecessary. — Evansville,  etc.,  R.  Co.  v. 
Wilson,  50  N.  E.  90,  20  Ind.  App.  5. 

92.  Failure  to  stop  at  flag  station. — 
San  Antonio,  etc.,  R.  Co.  v.  Safford  (Tex. 
Civ.  App.),  48  S.  W.  1105. 
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flag  station  and  receive  plaintiff  as  a  passenger,  there  was  no  error  in  overruling 
a  special  demurrer  to  the  allegation  that  plaintiff,  in  accordance  with  the  rules  of 
ihe  company  and  custom,  flagged  the  train  and  tried  to  bring  it  to  a  stop,  to  board, 
on  the  ground  that  it  failed  to  specify  in  what  way  the  train  was  flagged,  or  what 
custom  or  rule  of  the  company  was  violated.^^  It  is  proper  for  the  complainant 
to  set  forth  the  conditions  under  which  he  was  left  at  the  station  by  the  carrier, 
for  the  consideration  of  the  jury  in  ascertaining  damages.^* 

§  3101.  Putting  Passenger  on  Wrong  Train. — A  complaint  in  an  action 
against  a  carrier  alleging  that  its  servants  carelessly  and  negligently  ordered,  di- 
rected, and  caused  plaintiff  to  enter  one  of  defendant's  passenger  trains  for  which 
she  had  a  ticket  given  her  by  mistake,  in  the  absence  of  an  averment  that  such 
servants  had  any  knowledge  that  plaintiff  did  not  desire  to  take  passage  on  the 
train  indicated  by  the  tickets  she  held,  is  insufficient,  as  not  stating  facts  consti- 
tuting a  cause  of  action.®" 

§  3102.  Separation  of  Passengers. — If  it  be  actionable  per  se  as  against 
a  carrier  for  its  conductor  in  endeavoring  to  comply  with  the  statute  requiring 
the  separation  of  white  and  colored  passengers  to  negligently  mistake  a  white 
passenger  for  a  colored  one,  and  in  the  presence  of  others  inform  him  that  he 
must  sit  in  that  portion  of  the  car  set  apart  for  negroes,  it  is  essential  that  the 
petition  alleged  plaintiff  to  be  a  white  person,®^  or  entitled  to  ride  in  the  coach  or 
apartment  for  white  passengers.®'^ 

§  3103.  Failure  to  Set  Down  at  Destination. — In  order  for  a  complaint 
against  a  carrier  to  set  out  a  good  cause  of  action  for  failure  or  refusal  to  set 
complainant  down  at  his  destination,  it  must  allege  the  existence  of  the  relation 
of  carrier  and  passenger  and  a  duty  upon  the  part  of  the  carrier  to  stop  at  that 
particular  station  or  stopping  place  for  him  to  alight.®* 

Putting  Off  Short  of  Destination. — ^In  an  action  for  damages  in  being  set 
down  at  a  wrong  station,  the  complaint  should  show  the  relation  of  passenger 
and  carrier,  and  a  violation  of  the  passenger's  rights  in  that  regard,  in  order  to 
state  a  substantial  cause  of  action.®® 

Allegation  of  Duty  to  Stop. — In  an  action  for  being  compelled  to  debark 
short  of  his  desired  destination,  the  failure  to  aver  with  certainty  that  such  des- 

93.  Specifying  mode  of  flagging. —  companies  transporting  passengers  to 
Soutiiern  R.  Co.  v.  Wallis,  133  Ga.  553,  furnish  separate  coaches  for  white  and 
66  S.  E.  370,  30  L.  R.  A.,  N.  S.,  401,  18  colored  passengers,  and  directing  the 
Am.  &  En.ar.  Ann.  Cas.  67.  conductor    to    assign    to    each    white    or 

94.  Conditions  under  which  passenger  colored  passenger  his  respective  coach,  a 
left  station. — In  an  action  against  a  car-  complaint  to  recover  damages  for  re- 
rier  for  failure  to  stop  its  train  at  a  flag  quiring  plaintiff  to  occupy  a  seat  in  the 
station  and  receive  plaintiff  as  a  passen-  coach  for  negroes,  which  fails  to  allege 
ger,  there  was  no  error  in  overruling  a  that  plaintiff  was  a  white  woman,  or  en- 
special  demurrer  to  an  allegation  that  titled  to  ride  in  the  coach  for  white  pas- 
plaintiff  was  left  at  the  station  without  sengers,  is  insufficient  to  sustain  a  judg- 
means  of  conveyance  to  get  home,  that  it  ment  for  damages.  Southern  R.  Co.  v. 
was  just  at  nights,  and  that  the  weather  Thurman,  76  S.  W.  499,  35  Ky.  L.  Rep. 
was  cold  and  bad,  and  the  roads  muddy,  804. 

and  that  plaintiff  had  to  walk  home,  seven  98.     Allegations    constituting    cause    of 

miles,  and  on  account  thereof  was  made  action. — Birmingham   R.,   etc.,   Co.  v.  Mc- 

sick.     Southern  R.  Co.  v.  Wallis,  133   Ga.  Daniel,  6  Ala.  App.  322,  59  So.  334. 

553,  66  S.  E.  370,  30  E.  R.  A.,  N.  S.,  401,  Wilfulness.^In     an     action     against     a 

18  Am.  &  Eng.  Ann.  Cas.  67.  street  railroad  company  for  failing  to  set 

95.  Putting  passenger  on  wrong  train.  plaintiff  down  at  her  destination,  a  count 
— Scott  V.  Cleveland,  etc.,  R.  Co.,  43  N.  alleging  willfulness  on  the  part  of  the 
E.  133,  144  Ind.  125,  32  L.  R.  A.  154.  conductor   held   insufficient.      Birmingham 

96.  Allegation  as  to  color. — Wolfe  v.  R.,  etc.,  Co.  v.  McDaniel,  6  Ala.  App.  322, 
Georgia  R.,  etc.,  Co.,  53  S.  E.  239,  124  Ga.  59  .So.  334. 

693.  99.  Putting  off  at  wrong  destination.— 

97.  Under  the  separate  coach  law  (Ky.  Southern  R.  Co.  v.  Melton,  158  Ala.  404, 
St.   1899,    §§   797,   799),    requiring   railroad       47  So.  1008.  , 
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tination  was  one  of  the  scheduled  or  customary  stopping  places  of  the  train  for 
the  taking  on  and  discharge  of  passengers,  was  fatally  defective.^  He  must  also 
allege  that  the  train  on  which  he  took  passage  was  one  which  by  its  running  ar- 
rangement should  have  stopped  at  such  station. ^  The  words  "good  on  passenger 
trains  only,"  contained  in  a  passenger's  ticket,  are  not  an  agreement  that  all  pas- 
senger trains  would  stop  at  the  station  printed  on  the  ticket,  and  in  an  action  for 
being  carried  past  the  station,  plaintiff  should  allege  that  it  was  one  at  which  the 
company's  regulations  required  the  train  to  stop.^  But  the  complaint  need  not 
aver  that  the  plaintiff  knew  that  the  train  was  scheduled  to  stop  at  the  station.* 

Action  Erroneously  Based  on  Refusal  to  Stop. — In  an  action  against  a 
carrier  for  refusal  to  set  a  passenger  down  at  his  destination,  it  appearing  that  he 
boarded  a  train  not  scheduled  to  stop,  by  misdirection  of  the  station  agent,  the 
complaint  is  insufficient  if  it  bases  the  right  of  recovery  on  the  refusal  of  the  car- 
rier's servants  to  stop  the  train  rather  than  the  agent's  negligence. ^ 

Setting  Out  Ticket. — In  an  action  for  the  failure  of  defendant's  train  to  stop 
at  plaintiff's  destination,  and  her  ejection  at  a  station  further  on,  it  is  not  neces- 
sary for  plaintiff  to  set  out  a  copy  of  her  ticket  in  the  complaint.® 

Wilful  Breach  of  Duty. — A  complaint  in  an  action  against  a  carrier,  which  is 
based  on  a  wilful  breach  of  the  carrier's  duty  to  stop  its  train  at  a  station  to 
permit  a  passenger  to  alight,  does  not  prevent  recovery  for  the  actual  damages 
alleged  and  proved  as  a  result  thereof,  but  authorizes  a  recovery  of  both  actual 
and  punitive  damages  on  proof  of  willfulness.''' 

Immaterial  Allegation. — In  an  action  against  a  street  railway  for  carrying 
plaintiff,  a  passenger,  beyond  her  destination,  an  allegation  in  the  petition  that 
plaintiff  was  a  stranger  in  the  city  was  not  material  to  her  right  of  recovery.^ 

§§  31-04-3129.  Actions  for  Personal  Injuries— §  3104.  Pleading  in 
General. — It  may  be  said  in  a  general  way  that  a  declaration  to  state  a  cause  of 
action  must  charge  that  the  person  killed  or  injured  was  a  passenger  for  hire, 
that  he  was  in  the  exercise  of  reasonable  care  for  his  own  safety,  and  that  while 
he  was  a  passenger  his  injury  or  death  resulted  as  the  proximate  effect  of  the 
negligence  of  the  defendant.^    The  test  of  the  sufficiency  of  a  declaration  in  an 

1.  Averments  as  to  destination. — Cook  Florida. — Pelot  v.  Atlantic,  etc.,  R.  Co., 
V.   Soutiiern   R.    Co.,   153   Ala.   118,   45   So.       60  Fla.  159,  53  So.  937. 

156.  Georgia. — Primus  v.  Macon  R.,  etc.,  Co., 

2.  Allegation  of  duty  to  stop.— Ohio,  136  Ga.  667,  55  S.  E.  024;  Gardner  v.  Way- 
etc,  R.  Co.  V.  Hatton,  60  Ind.  12:  Owens  cross  Air  Line  R.  Co.,  94  Ga.  538,  19  S.  E. 
V.  Atlantic,  etc.,  R.  Co.,  147  N.  C.  357,  61  757;  Wilkes  v.  'Western,  etc.,  R.  Co.,  109 
S.  E.  198.  Ga.  794,  35  S.  E.  165;  Charleston,  etc.,  R. 

3.  "Good  on  passenger  trains  only."—  Co.  v.  Boyd,  5  Ga.  App.  137,  62  S.  E.  714; 
Ohio,  etc.,  R.  Co.  V.  Swarthout,  67  Ind.  Mack  v.  Savannah,  etc.,  R.  Co.,  118  Ga. 
567,  33  Am.  Rep.  104.  629  ,45   S.   E    509.            ^       ^       . 

4.  Averring    passenger's    knowledge    as      Cn    ^r^fm    ^uu^,%^  ^°"'''    '*''■' 
to  stops.-Louisville,  etc.,  R.  Co.  v.  Cayce,       ^o    165  111   App.  353. 

17  Ky    L.  Rep.  1389,   34  S.  W.  896.  .JV",       !°"  'T'u'      .^  P^^^^ger, 

•'      .         ,         ,  r       1  the  declaration  must  allege  the  existence 

5.  Action  based  on  refusal  to  stop.—  ^f  ^  (j^y  q„  jhe  part  of  the  defendant  to 
Marshall  v.  St.  Louis,  etc.,  R.  Co.,  78  Mo.  protect  plaintiff  from  the  injury  of  which 
^^^-           .                   .  ,           ^            .,,  he   complains,    defendant's   failure   to   per- 

6.  Setting  out  ticket.— Evansville,  etc.,  form  such  duty,  and  an  iniury  to  plain- 
R.  Co.  V.  Kyte,  6  Ind.  App.  52,  33  N.  E.  tiff  resulting  from  such  failure.  Grcinke 
1134.             ,   ,          ,       ,     ,            ,,      .  V.  Chicago  Citv   R.  Co.,  85  N.  E.  327,  334 

7.  Wilful  breach  of  duty.— Martin  v.  m.  564,  affirm'ing  judgment  in  136  111. 
Southern  Railway,  89  S.  C,  33,  71  S.  E.  App.  77;  Evansville,  etc.,  R.  Co.  v.  Dun- 
236.  _  _  can,   38   Ind.  441,   92  Am.   Dec.  322. 

.8.    Immaterial  allegation.— Henderson  z^.  a  petition  alleging  that  plaintiff  was  a 

Metropohtan   St.   R.   Co.,  100   S.   VV.  1111,  passenger  and  had  paid  his  fare,  and  that 

133   Mo.  App.  666.  tfjg   cars   were   negligently  kicked   against 

9.  Action  for  personal  injury — Pleading  the   car  in  which  he    was     a     passenger, 

in  general.  —  Alabama.  —  Birmingham  R.,  which  threw  him  against  the  sto^e,  break- 

etc,    Co.   V.   Moore,   151   Ala.   327,   43    So.  ing  two   of  his  ribs,   and  causing  the   in- 

841.  juries  alleged  and  to  lose  the  use  of  his 
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action  against  a  carrier  for  personal  injuries,  where  a  general  demurrer  is  filed, 
is  whether  the  defendant  can  admit  all  that  is  alleged  and  escape  liability.^* 

Intendment  Indulged  in  Favor  of  Pleading. — As  against  a  general  demurrer, 
every  reasonable  intendment  must  be  indulged  in  favor  of  the  pleading.  Hence 
an  allegation  that,  before  plaintiff  could  ascend  the  steps  of  defendant's  car  and 
enter  it,  the  engineer  signaled  to  go  ahead  and  plaintiff  was  injured  by  the  starting 
of  the  train,  will  be  construed  to  mean  that  the  plaintiff  was  ascending  the  steps 
at  the  time  the  train  started,  and  not  that  it  was  moving  when  he  started  to 
board  it.^i 

Duplicity. — Mere  diversity  of  facts  alleged  in  a  single  count  will  not  make 
a  double.  The  plaintiff  may,  in  his  declaration,  allege  any  number  of  circum- 
stances, or  faults,  if,  taken  together,  they  amount  to  one  connecting  cause,  or 
relate  to  one  ground  of  recovery.  The  allegations  of  improperly  constructed  track, 
and  of  running  the  car  at  a  dangerous  rate  of  speed  over  the  improperly 
constructed  track,  relate  to  the  cause  of  the  alleged  accident,  for  which  the  action 
is  brought.  It  is  not  necessary  to  declare  upon  each  of  said  allegations  in  a  sep- 
arate count  in  order  to  avoid  duplicity.^^ 

Vague  and  Uncertain  Pleading. — The  petition  or  complaint  should  not  be 
vague  or  uncertain  in  the  allegations  upon  which  the  cause  of  action  depends,  but 
should  be  definite  in  setting  out  every  element  which  is  necessary  as  a  basis  for 


left  leg  and  to  suffer  great  pain,  states 
a  good  cause  of  action  by  which  he  could 
recover  for  the  pain  and  suffering,  and 
is  sufficient  to  resist  the  general  de- 
murrer. Douglas,  etc.,  R.  Co.  v.  .Swindle, 
59   S.   E.  600,  2   Ga.  App.   550. 

A  complaint  in  an  action  against  a  car- 
rier, which  jlleges  that  decedent  was  a 
passenger,  that  the  conductor,  while  act- 
ing within  the  scope  of  his  authority,  or- 
dered decedent  to  leave  a  coach  and  go 
into  another  while  the  train  was  in  mo- 
tion, that  decedent,  while  attempting  to 
comply  with  the  order,  was  thrown  from 
the  train  and  killed,  and  that  his  death 
was  proximately  caused  by  the  negligence 
of  the  carrier's  servant,  states  a  cause  of 
action.  Central,  etc.,  R.  Co.  v.  Carleton, 
3  63  Ala.  62,  51  So.  27. 

A  complaint  in  an  action  against  a  car- 
rier, which  alleges  that  decedent  was  a 
passenger,  and  that  his  death  was  proxi- 
mately caused  by  the  negligence  of  the 
trainmen  in  and  about  the  carriage  of 
decedent  as  a  passenger,  or  which  alleges 
wanton,  willful,  and  intentional  miscon- 
duct of  the  trainmen,  states  a  cause  of  ac- 
tion as  against  a  demurrer.  Central,  etc., 
R.  Co.  V.  Carleton,  163  Ala.  63,  51  So.  27. 

A  declaration  which  sets  out  the  rela- 
tion of  passenger  and  carrier  between  the 
plaintiff  and  defendant,  the  circumstances 
out  of  which  the  particular  duty  arose,  and 
the  breach  of  that  duty,  .  is  sufficient. 
Richmond  City  R.  Co.  v.  Scott,  86  Va. 
902,  11  S.   E.  404. 

10.  On  general  demurrer. — Douglas, 
etc.,  R.  Co.  V.  Swindle,  2  Ga.  App.  550,  59 
S.  E.  600,  citing  Glenn  v.  Western  Union 
Tel.    Co.,    1    Ga.   App.   831,   58   S.    E.   83. 

Negative  contributory  negligence. — See 
post,  "Negativing  Contributory  Negli- 
gence,'' §  3129. 

11.  Intendment    indulged    in    favor    of 


pleading.— Galveston,  etc.,  R.  Co.  v.  Fink, 
44  Tex.   Civ.   App.  544,  99   S.  W.  204. 

12.  Duplicity. — Mullin  v.  Bluementhal  & 
Co.  (Del.),  1  Pen.  476,  42  Atl.  175;  Braun- 
stein  V.  People's  R.  Co.,  1  Boyce's  (24 
Del.)  310,  77  Atl.  738. 

A  petition  alleged  that  defendant  was  a 
common  carrier;  that  plaintiff  shipped  on 
its  road  certain  cattle;  that  it  was  neces- 
sary for  him  to  accompany  them;  that  at 
C.  defendant  negligently  sidetracked  the 
cattle,  without  plaintiff's  knowledge,  and 
proceeded  with  the  balance  of  the  train 
and  plaintiff;  that,  on  discovering  the  ac- 
cident, and  that  the  cattle  had  been  un- 
loaded, plaintiff  was  informed  by  the  con- 
ductor that  he  would  stop  the  train  at  a 
station  at  which  there  would  be  a  train 
returning  to  C,  which  plaintiff  could 
board.  The  petition  then  detained  the 
personal  injuries  sustained  by  plaintiff  in 
attempting  to  board  the  returning  train, 
and  charged  that  they  were  caused  by  de- 
fendant's negligence  in  leaving  the  cat- 
tle at  C,  and  in  certain  other  matters  re- 
lating to  the  time  and  place  of  receiving 
the  injuries,  and  "that,  by  reason  of  said 
injuries,"  plaintiff  had  been  "damaged  in 
the  sum,"  etc.  Held  that,  while  the  peti- 
tion contained  much  superfluous  matter 
that  might  have  been  stricken  out  on  mo- 
tion, it  stated  but  one  cause  of  action. 
Griffith  V.  Missouri  Pac.  R.  Co.,  98  Mo. 
168,    11    S.   'W.    559. 

Allegations  in  different  counts  of  dif- 
ferent causes  of  injury. — In  Gulf,  etc.,  R. 
Co.  V.  Buford,  2  Tex.  Civ.  App.  115,  21 
S.  W.  272,  which  was  a  suit  against  a  rail- 
way company  for  personal  injuries,  it  was 
held  that  plaintiff's  petition  was  not  du- 
plicitous  because  it  alleged  in  one  coiint 
that  plaintiff  was  thrown  from  the  car 
without  fault  on  his  part,  and  in  another 
that  he  was  injured  by  voluntarily  at- 
tempting to  leave  the  train. 
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the  claim. 13    The  rule  of  pleading  applicable  in  such  cases  is  certainty  to  a  common 
intent.i* 

§  3105.  Allegations  as  to  Contract  or  Relation. — In  an  action  in  tort  for 
personal  injuries  resulting  from  negligence  or  for  assaults  and  insults,  it  is  neces- 
sary to  allege  the  existence  of  such  a  relation  between  the  carrier  and  the  party 
injured  as  to  obligate  the  carrier  in  some  duty,  the  breach  of  which  constitutes 
the  cause  of  action.^'  Thus,  where  the  suit  is  brought  as  one  to  recover  for  an 
injury  to  the  plaintiff  as  a  passenger,  the  relation  must  be  properly  and  suffi- 
ciently alleged, 1^  and  it  is  sufficiently  so  done  if  the  complaint  aver  that  the  plain- 


13.  Averments  that  defendant  an- 
nounced, upon  leaving  each  station,  that 
the  next  station  would  be  the  station  next 
on  the  route  at  which  said  train  was 
scheduled  to  stop,  which  was  the  only 
audible  announcement  made  by  the  said 
railroad  in  plaintiff's  coach;  that  on  leav- 
ing a  certain  station  the  brakeman  an- 
nounced that  the  next  stop  would  be  at 
plaintiff's  station;  that  the  train  was  ac-  - 
tually  stopped  some  300  feet  before  reach- 
ing the  station;  that  upon  such  stop  plain- 
tiff proceeded  to  the  platform  of  the  coach 
to  ascertain  if  the  train  had  in  fact 
reached  his  station,  and  if  it  were  safe  to 
alight;  that  immediately  after  stopping 
the  train  defendant  started  the  same  with- 
out warning;  and  that  the  platform  was 
dark,  and  plaintiff,  while  exercising  due 
care,  missed  his  footing,  and  was  thrown 
off  and  injured,  are  too  vague  and  uncer- 
tain. Ward  V.  Chicago,  etc.,  R.  Co.,  46 
N.    E.    365,    165    111.    462. 

In  an  action  against  a  railroad  company 
by  a  passenger  who  was  injured  in  get- 
ting off  the  cars  at  a  station,  a  complaint, 
averring  that  the  platform  at  the  station 
was  depressed  in  the  center  so  as  to  in- 
cline towards  the  cars,  and  was  "out  of 
repair,"  and  "wholly  unsuitable  for  the 
reception  of  passengers,"  but  containing 
no  other  allegation  as  to  negligence,  is 
bad  on  demurrer,  such  averments  not 
raising  the  presumption  of  negligence  to 
a  certainty.  Pennsylvania  Co.  v.  Marion, 
104   Ind.   239,   3   N.   E.   874. 

14.  A  complaint  alleging  that  in  the  car 
in  which  plaintiff  was  riding,  on  the  wall 
over  the  seat  given  him,  defendant  rail- 
road company  had  negligently  hung, 
placed,  or  affixed  a  bottle  containing  a 
fluid,  and  that  the  bottle  was  broken  or 
exploded,  and  the  contents  negligently 
spilled  on  plaintiff's  clothes  and  person, 
alleges  with  certainty  to  a  common  intent 
the  negligence  of  defendant.  Alabama, 
etc.,  R.  Co.  V.  Collier,  112  Ala.  681,  14  So. 
337. 

15.  Allegations  as  to  relation. — Alabama. 
— Williams  v.  Louisville,  etc.,  R.  Co.,  150 
Ala.  324,  43  So.  576,  10  L.  R.  \;  N.  S., 
?13;  Broyles  v.  Central,  etc.,  R.  Co.,  166 
Ala.  616,  52  So.  81. 

Florida. — Warfield  v.   Hepburn,   62   Fla. 
409,  57  So.  618. 
Indiana. — South  Chicago  City  R.  Co.  v. 
Moltrum,  26  Ind.  App.  550,  60  N.  E.  361; 


Smith  V.  Louisville,  etc.,  R.  Co.,  124  Ind. 
394,  24  N.   E.  753. 

Missouri. — Scott  v.  Metropolitan  St.  R. 
Co.,  138   Mo.  App.  196;  120  S.  W.   131. 

Texas. — Gulf,  etc.,  R.  Co.  v.  Gorman, 
6  Tex.  Civ.  App.  230,  25  S.  W.  993. 

While  plaintiff,  suing  for  injury  sus- 
tained upon  the  track  or  premises  of  a  rail- 
road company  and  relying  upon  simple 
negligence,  must '  show  that  he  is  not  a 
trespasser,  an  averment  that  he  had  gone 
to  the  carrier's  premises  to  take  passage 
upon  its  train,  then  due  or  about  due,  is 
sufficient.  Louisville,  etc.,  R.  Co.  v.  Glas« 
gow  (Ala.),  60  So.  103. 

A  count,  in  a  complaint  against  a  car- 
rier for  injuries,  alleging  that  the  wreck 
was  caused  by  the  gross  or  reckless  neg- 
ligence of  defendant,  and  that  said  gross 
and  reckless  negligence  consisted  in  al- 
lowing rotten,  unsound,  and  insecure 
cross-ties  to  remain  under  the  rails  of  said 
road,  etc.,  charges  only  simple  negligence, 
and  hence  a  failure  to  aver  that  plaintiff 
was  rightfully  on  the  train  makes  the 
count  demurrable.  Broyles  v.  Central, 
etc.,  R.  Co.,  166  Ala.  616,  52  So.  81;  Owens 
V.  Atlantic,  etc.,  R.  Co.,  147  N.  C.  357,  61 
S.    E.    198. 

16.  A  count  in  a  complaint  against  a 
railway  company  for  personal  injuries 
claimed  to  have  been  received  in  a  col- 
lision of  cars  on  one  of  which  plaintiff 
was  at  the  time  alleged  that  while  plain- 
tiff was  on  such  car  "at  the  request  or 
invitation  of  defendant,  its  agents,  or  em- 
ployees, in  violation  of  its  duty  to  plain- 
tiff, the  defendant,  its  agents  or  employees, 
propelled  said  car  wantonly,  willfully,  or 
intentionally,"  etc.  Held,  that  it  did  not 
allege  facts  showing  that  plaintiff  was  a 
passenger,  nor  that  the  car  was  a  pas- 
senger car,  nor  that  the  agent  or  em- 
ployee who  invited  or  requested  him  to 
go  on  the  car  was  acting  within  the  scope 
of  his  employment,  and  was  therefore  de^ 
murrable.  Thompson  w.  Nashville,  etc.-, 
Railway,  160  Ala.  590,  49  So.  840.    ' 

Averments  that  plaintiff  became  or  was 
about  to  become  a  passenger  on  defend- 
ant's elevator  might  fairly  be  regarded  as 
a  rnere  statement  that  she  took  passage 
or  was  about  to  take  passage  in  the  ele- 
vator, and  not  that  the  relation  of  carrier 
and  passenger  existed  with  its  correspond- 
ing obligations  and  duties;  the  proof 
showing   that   plaintiff   was    employed    in 
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tiff  was  a  passenger  when  the  injury  was  received. ^'^  And  where  a  passenger 
sues  for  an  assault  by  the  conductor  or  other  employee  a  general  averment  in  the 
complaint  that  he  was  a  passenger  at  the  time  of  the  assault  is  sufficient,  and  it 
need  not  allege  that  the  passenger  was  at  the  time  on  the  car  of  the  carrier.^*  In 
an  action  against  a  railroad  company  for  injuries  to  a  passenger,  it  is  not  neces- 
sary for  the  pleader  to  aver  the  nature  of  the  contract  or  the  duties  of  the  car- 
rier, but  the  court  will  judicially  take  notice  of  the  duties  which  are  annexed  by 
law  to  the  contract  to  carry. ^^  "V\'here  the  carrier's  duly  authorized  agent  ac- 
cepted the  plaintiff's  ticket  and  subsequently  committed  a  tort  upon  him,  in  alleg- 
ing the  relation  it  is  not  necessary  to  allege  the  details  in  regard  to  the  purchase, 
identification,  etc.,  as  to  the  ticket.^"  A  petition  setting  forth  that  the  passenger 
was  riding  on  a  train  under  the  terms  of  a  written  live  stock  shipment  contract, 
sufficiently  alleges  the  relation  of  carrier  and  passenger.^*  The  question  as  to 
whether  the  relationship  of  carrier  and  passenger  has  terminated  may  also  arise 
and  the  continued  existence  must  be  sufficiently  alleged. 22  Where  a  right  under 
the  contract  to  alight  at  intermediate  stations  is  claimed,  such  right  must  be  al- 
leged. The  allegation  that  the  right  exists  by  reason  of  contract  may  be  sufficient 
as  against  general  demurrer,  but  the  provision  of  the  contract  should  be  set 
forth. 2*     But  in  alleging  the  relation  of  carrier  and  passenger  it  is  not  neces- 


defendant's  hotel  at  the  time  of  the  injury. 
Walsh  V.  Cullen,  85  N.  E.  223,  235  III.  91, 
1-8  L.  R.  A.,  N.  S.,  911. 

Elevator  case. — A  declaration  alleged 
that  defendant  carried  on  a  retail  busi- 
ness in  its  store  building,  and  operated  an 
elevator  for  carrying  passengers  from 
floor  to  floor,  that  plaintiflf  was  rightfully 
in  the  store  and  was  a  passenger  in  the 
elevator,  and  that  it  was  defendant's  duty 
to  carry  him  safely,  in  which  it  failed, 
owing  to  the  fact  that  the  machinery 
broke  down,  and  precipitated  the  plaintiff 
into  the  basement.  Held,  that  the  declara- 
tion sufficiently  charged  that  plaintiff  was 
a  passenger.  Steiskal  v.  Marshall  Field  & 
Co.,  142  111.  App.  154,  judgment  affirmed 
in  238  111.  92,  87   N.  E.  117. 

17.  Birmingham  R.,  etc.,  Co.  v.  Moore, 
148  Ala.  115,  42  So.  1024;  Birmingham  R.. 
etc.,  Co.  V.  Hunnicutt,  3  Ala.  App.  448,  57 
So.    262. 

18.  Need  not  allege  presence  on  car. — 
Alabama,  etc.,  R.  Co.  v.  Sampley,  169  Ala. 
372,  53  So.  142;  Lampkin  v.  Louisville, 
etc.,   R.   Co..  106  Ala.  287,  17   So.  448. 

In  an  action. by  a  passenger  against  a 
carrier  for  an  assault  committed  upon 
him  by  other  passengers,  the  complaint 
alleged  that  defendant  was  a  corporation 
operating  a  railroad  and  engaged  ir  carry- 
irtg  passengers  for  hire  and  that  plaintiff 
was  a  passenger  on  one  of  defendant's 
cars.  Held,  that  the  complaint  suffi- 
ciently averred  that  the  plaintiff  was  a 
passenger  and  that  defendant  was  a  car- 
rier of  passengers  for  hire.  Culbersor  v. 
Empire  Coal  Co.,  156  Ala.  416,  47  So.  237. 

19.  Nature  of  contract  and  duties  need 
not  be  alleged. — ^Evansville,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  92  Am.  Dec.  322. 

20.  Allegations  that  a  round  trip  ticket 
was  purchased  between  two  named  sta- 
tions, for  which  the  full  round  trip  fare 
was  paid,  that  the  conductor  took  up  the 
ticket  on  the  return  passage,  and  that  un- 


der the  ticket  the  passenger  was  entitled 
to  be  treated  as  the  law  required  that 
passengers  should  be  treated,  sufficiently 
described  the  ticket.  King  v.  Southern 
R.  Co.,  57  S.  E.  507,  128  Ga.  285,  dis- 
tinguishing Southern  R.  Co.  v.  Dyson,  109 
Ga.  103,  34  S.  E.  997. 

Certainly  it  was  not  necessary  in  such 
a  case,  in  order  to  show  the  relation  which 
existed  between  the  plaintiff  and  ihe  rail- 
road company,  for  him  to  allege  or  set 
out  these  various  details  in  reference  to 
the  ticket  which  the  company's  agent  had 
received  from  him  and  which  was  no 
longer  in  his  possession.  See  Caldwell  v. 
Richmond,  etc.,  R.  Co..  89  Ga.  550,  15  S. 
E.  678;  Pickens  v.  Georgia  R.,  etc.,  Co., 
126  Ga.  517,  55  S.  E.  171;  King  v.  South- 
ern   R.    Co.,    128    Ga.    285,    57    S.    E.    507. 

21.  In  a  suit  against  a  carrier  for  in- 
juries to  plaintiff,  while  passenger  on 
freight  train,  allegation  that  plaintiff  was 
permitted  to  ride  on  freight  train  by  terms 
of  written  live  stock  shipment  contract, 
was  good  against  general  demurrer.  In- 
ternational, etc.,  R.  Co.  V.  Downing,  16 
Tex.  Civ.  App.  643,  41  S.  W.  190,  af- 
firmed in  93  Tex.  643,  no  op. 

22.  Continued  relationship. — In  an  ac- 
tion against  a  railroad  company  for  in- 
juries to  a  passenger,  the  petition,  which 
shows  that  plaintiff  was  injured  while  be- 
ing transported  by  defendant  under  its 
agreement,  is  sufficient,  though  it  fails  to 
allege  that  the  accident  occurred  at  a 
place  between  the  point  of  departure  and 
his  destination.  International,  etc.,  R.  Co. 
V.  Underwood,  67  Tex.  589,  4  S.  W.  216. 

23.  Allegation  as  to  right  of  plaintiff 
traveling  on  live  stock  contract  to  alight 
at  intermediate  station. — An  averment 
that  plaintiff  was  traveling  on  a  live  stock 
contract,  and  alighted  from  the  train  at 
an  intermediate  station  to  attend  to  his 
stock,  "which  it  was  his  right  and  duty  to 
do  under  the  terms  of  his  contract,"  and 
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sary  to  aver  that  the  injury  occurred  at  a  place  between  the  points  of  destination. ^^ 
Purchase  of  Ticket. — In  an  action  for  injuries  to  a  passenger,  a  petition  fail- 
ing to  state  where  plaintiff  purchased  his  ticket,  and  when  and  where  he  became 
a  passenger,  is  subject  to  special  demurrer.^'  Where  the  plaintiff  alleges  that  she 
purchased  a  ticket  over  both  of  defendant's  railroads,  she  can  be  required  by 
special  demurrer  to  allege  whether  she  purchased  it  from  one  or  the  other  com- 
pany, or  its  agents,  or  from  an  outsider. ^^ 

Passenger  Riding  on  Freight. — Where  plaintiff  was  injured  while  riding  on 
a  freight  train  by  authority  of  the  conductor,  it  is  not  necessary  to  aDege  in  the 
complaint  that  authority  was  given  by  the  carrier  to  such  servant  to  carry  pas- 
sengers. There  is  no  law  prohibiting  persons  from  riding  or  carriers  from  carry- 
ing persons  on  freight  trains,  and  when  a  person  is  permitted  by  those  in  charge  to 
ride  on  a  freight  he  is  presumed  to  be  there  of  right.  It  is  not  necessary  for 
plaintiff  to  plead  the  carrier's  rules  and  set  forth  a  non-compliance  therewith; 
such  things  are  matters  of  defense  to  be  set  up  by  the  defendant.^''' 

§  3106.  Allegations  as  to  Time,  Place  and  Vehicle. — A  complaint  for  in- 
jury to  a  passenger  should  state  as  definitely  as  possible  the  time,  the  kind  of  train 
on  which  she  was  riding,  and  the  particular  point  where  the  injury  occurred. 2* 
The  allegation  in  a  complaint  that  plaintiff  was  injured  while  on  a  car  of  defend- 
ant, which  operated  its  cars  in  a  particular  city,  is  a  sufficient  allegation  as  to  the 
place  where  the  injury  occurred. ^^  The  description  of  the  locality  should  not  be 
too  extensive  and  indefinite.^" 

Injury  in  Another  State. — In  an  action  against  a  railroad  company  for  per- 
sonal injuries  to  a  passenger,  the  fact  that  the  accident  occurred  in  another  state 
than  the  one  where  action  is  brought  may  be  shown  without  being  alleged  in  the 
declaration.^! 

§§  3107-3125.  Allegations  as  to  Negligence  and  Cause  of  Injury — § 
3107.  In  General. — Facts  constituting  carrier's  negligence  toward  a  passenger 
must  be  pleaded,  either  by  a  charge  of  special  negligence,  or  of  general  negligence, 

was    injured   in    so    doing,    sufficiently   al-  Louis,  etc.,   R.  Co.,  99   Mo.  363,  11   S.  W. 

leges   his    right   'to   alight   at   intermediate  751,  6  L.  R.  A.  409. 

stations,    as   against   a   general   demurrer,  28.    Time,  place  and  vehicle.— St.  Louis, 

though    the    provisions    of      the    contract  etc.,   R.   Co.  v.  Wright   (Ark.),  150  S.  W. 

conferring  such  right  should  have  been  set  706 

forth.       International      etc       R.     Co      v.  9     Allegation  as  to  place  of  injury.- 

Downing,  41  S.  W.  190,  16  Tex.  Civ.  App.  Birmingham    R.,    etc.,    Co.    v.    Moore, 


643 


148 


Ala.    115.    42    So.    1024. 


24.  In  an  action  against  a  railroad  com-  „      Extensive    and    indefinite    descrip- 

pany  for  injuries  to  a  passenger,   the  pe-  tio„._pi^i„tifl    ^^,     i„j„,.ed     by      stones 

tition,  which  shows  that  plamtm   vvas  m-  ,,                ^   j  r      1      i'                  1  -i     i, 

jured  while  being  transported  by  defend-  ^rown  at  defendant  s  cars  while  he  was 

ant    under    its    agreement,     is      sufficient,  --avehng  on  defendant  s  line.     Held   fsus- 

though  it  fails  to  allege  that  the  accident  t?'T"^u^   demurrer   to    the      declaration) 

occurred  at  a  place  between  the  point  of  ^Y'  ^1''^°"^  /  ^^^^  ft     \  co"«ived 

departure    and    his    destination.      Interna-  where  repeated  acts  of  stone  throwing  at 

tional,  etc.,  R.  Co.  v.  Underwood,  67  Tex.  ^   particular  locality,   known   to   the   com- 

589    4  S    W    216  pany,    might    raise    a    duty   to    take    some 

„'.■'.■                       ,             ,    ■  ,  measures  of  prevention  or  security  to  the 

25.  Allegations  as  to  purchase  of  ticket  passenger,  yet  the  narr.  in  plaintiff's  dec- 
—Special  demurrer^Charleston,  etc.,  R.  laration  was  not  up  to  the  requirements 
Co.  '6'.  Boyd,  62  S.  E.  714,  5  Ga.  App.  137.  ^f  gy^h  a  case,  as  the   description   of  the 

26.  Riley  v.  Wrightsville,  etc.,  R.  Co.,  locality  of  the  stone  throwing  "near 
133  Ga.  413,  65  S.  E.  890,  24  L.  R.  A.,  N.  Phoenixville''  was  too  extensive  and  in- 
S.,  379,  18  Am.  &  Eng.  Ann.  Cas.  208.  definite,  and  in  the  averment  of  plaintiff's 

27.  In  an  action  for  an  injury  alleged  injury  it  was  not  said  that  it  was  received 
to  have  occurred  while  plaintiff  was  a  pas-  at  or  near  the  locahty  named.  Missimer 
senger  in  defendant's  caboose  attached  to  ''■•  Philadelphia,  etc.,  R.  Co.  (Pa.),  42  Leg. 
a   freight  train,   the  petition   need   not   al-  Int.  405,  17  Phila.  173. 

lege  that   defendant's   agent  in   charge   of  31.    Injury  in  another  state. —  Hobbs  v. 

the  caboose  was  authorized  by  defendant  Memphis,  etc.,  R.  Co.,  56  Tenn.  (9  Heisk.) 

to    carry    passengers.      Whitehead    v.    St.  873. 
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Stating  facts  with  sufficient  certainty  to  point  the  adversary  to  the  event  or  the 
occurrence  in  the  happening  of  which  negligence  is  charged.^^  It  is  only  neces- 
sary for  the  complaint  to  set  out  such  elements  as  are  the  basis  of  the  absolute 
right  of  recovery;  ^^  other  averments  which  go  to  questions  of  damages,  punitive 
damages,  and  the  amount  of  recovery  may  be  pleaded  by  the  plaintiff;^*  and 
facts  which  constitute  elements  of  defense  may  be  set  up  by  defendant  by  the 
way  of  plea  or  answer.^^  Aside  from  matters  of  inducement  and  of  averment  of 
relations  between  the  parties  injured  and  the  defendant,  counts  charging  negli- 
gence may  and  very  often  do,  contain  two  distinct  features ;  one  descriptive "  of 
the  means  of  injury  and  of  the  physical  circumstances  surrounding  and  attending 
the  injury ;  ^s  another,  ascribing  the  injury  to  negligence  for  which  the  defend- 
ant is  responsible.^^ 


32.  Charging  negligence — In   general. — 

Benjamin  v.  Metropolitan  St.  R.  Co.,  151 
S.  W.  91,  245  Mo.  598;  Pelot  v.  Atlantic, 
etc.,  R.  Co.,  60  Fla.  159,  53  So.  937;  Fre- 
mont, etc.,  R.  Co.  V.  Hagblad,  72  Neb. 
773,  101  N.  W.  1033,  4  L.  R.  A.,  N.  S.,  254; 
Lake  Erie,  etc.,  R.  Co.  v.  Arnold,  26  Ind. 
App.   190,   59   N.   E.   394. 

In  an  action  by  a  passenger  against  a 
railroad  company  for  personal  irjuries, 
facts  constituting  tiie  carriei's  negligence 
need  not  be  alleged.  Kentucky  Cent..  R. 
Co.   V.   McMurtry,   3    Ky.   L.   Rep.   625. 

Negligence  held  not  pleaded. — A  com- 
plaint alleging  that,  while  plaintiff  was  a 
passenger  on  defendant's  car,  "said  car 
started  or  jerked,  or  the  speed  thereof 
was  suddenly  increased,  and  as  a  proxi- 
mate consequence  thereof  plaintiff  was 
thrown  or  caused  to  fall  or  struck  on  or 
against  said  car  or  some  hard  substance 
therein,  and  was  made .  sick  and  sore: 
*  *  *  that  he  was  thrown  or  caused  to 
fall  or  be  struck  as  aforesaid,  and  to  suf- 
fer said  injuries  and  damages  by  reason 
and  as  the  consequence  of  the  negligence 
of  defendant  in  or  about  cariying  plain- 
tiff as  defendant's  passenger,"  is  insuffi- 
cient to  state  a  cause  of  action,  as  it  does 
not  allege  that  defendant  or  its  agents 
were  guilty  of  negligence.  Birmingham 
R.,  etc.,  Co.  V.  Weather.s,  164  Ala.  23,  51 
So.   303. 

Plaintiff,  thrown  from  a  train  derailed 
by  failure  of  a  switch  to  lock,  sued  the 
operating  company,  whose  servant  was 
alleged  to  have  been  negligent  in  the  use 
of  the  switch,  and  the  railway  company, 
to  whom  the  switch  belonged,  alleging 
that  it  was  in  a  defective  condition.  The 
only  allegation  as  to  the  proximate  canse 
of  the  derailment  was  that  the  operating 
company  neglected  to  properlj'  throw  and 
lock  the  switch,  as  was  necessary.  Held, 
that  the  complaint  did  not,  as  against  a 
demurrer,  state  a  cause  of  action  against 
the  company  owning  the  switch.  Ploody 
V.  Great  Northern  R.  Co.,  116  N.  W.  943, 
104  Minn.  474. 

33.  Alabama,  etc.,  R.  Co.  v.  Cox,  173 
Ala.    639,    55    So.    909. 

34.  A  complaint  for  injuries  to  a  pas- 
senger carried  beyond  her  station,  and 
required  to  alight  and  walk  back  to  the 
station,  need  not  allege  that  her  eyesight 


was  defective,  or  that  she  could  not  see 
at  night,  or  that  her  affliction  was  ap- 
parent to  the  conductor,  in  order  to  state 
a  cause  of  action.  Alabama,  etc.,  R.  Co. 
V.  Cox,   173  Ala.  629,  55  So.  909. 

35.  The  complaint,  in  an  action  by  a 
passenger  for  persorial  injuries  received 
while  returning  to  a  station  beyond  which 
he  had  been  negligently  carried,  need  not 
negative  the  fact  that  there  was  an  open, 
obvious,  and  safe' way  which  the  passen- 
ger could  have  traveled  back  to  the  sta- 
tion, since  that  fact  was  available  in  de- 
fense. Alabama,  etc.,  R.  Co.  v.  Cox,  173 
Ala.  629,  55  So.  909. 

That  a  passenger  carried  beyond  her 
station  pursued  a  dangerous  way  back  to 
the  station,  when  a  safe  way  was  obvious 
and  open  to  her  selection,  was  available 
only  in  support  of  the  defense  of  contribu- 
tory negligence,  and  she  need  not  nega- 
tive it  in  her  pleadings.  Alabama,  etc., 
R.  Co.  V.  Cox,  173  Ala.  629,  55  So.  909. 
.  Where  a  carrier  Carrying  a  passenger 
beyond  her  station,  and  requiring  her  to 
alight  and  walk  back  to  the  station,  be- 
lieved that  the  injury  sustained  by  the 
passenger  -'hile  walking  back  to  the  sta- 
tion was  proximately  cauced  by  her  de- 
fective eyesight,  and  not  by  the  negli- 
gence of  the  trainmen,  it  must  by  special 
plea,  allege  such  facts,  in  the  absence -of 
any  allegation  in  the  complaint  as  to  der 
fective  eyesight.  Alabama,  etc.,  R.  Co. 
V.  Cox,  173  Ala.  629,  55   So.  909. 

36.  Birmingham  R.,  etc.,  Co.  v.  Wilcox 
(Ala.),  61  So.  908. 

In  an  action  by  a  passenger  against  a 
carrier  for  injuries,  the  declaration,  alleg- 
ing that,'  while  plaintiff  wfas  a  pas.senger 
on  defendant's  train,  defendant's  porter  on 
the  train,  who  was  in  the  discharge  of  the 
duties  of  his  employment,  negligently, 
violently,  and  suddenly,  regardless  of 
plaintiff's  rights,  shoved  a  swmging  door 
in  the  passenger  coach  upon  plaintiff's 
foot  without  any  fault  of  plaintiff,  thereby 
causing  serious  injury  to  plaintiff's  foot, 
states  a  good  cause  of  action.  Pelot  v. 
Atlantic,  etc.,  R.  Co.,  60  Fla.  159,  53  So. 
937. 

37.  Birmingham  R.,  etc.,  Co.  v.  Wilcox 
(Ala.),   61   So.   908. 

A  complaint  alleging  negligence  in 
operating  car  by  whch  plaintiff  was  struck 
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Allegation  of  Negligence  in  Terms. — A  petition  in  an  action  against  a  rail- 
way company  which  alleges  specific  facts  making  a  prima  facie  case  of  negligence 
is  not  demurrable  because  negligence  of  the  railway  cornpany  is  not  alleged  in 
terms.^* 

Allegation  of  Simple  Negligence. — A  complaint  in  an  action  for  injuries  or 
death  to  a  passenger,  which  ascribes  the  injury  to  the  company's  negligence,  and 
avers  the  proximate  cause  to  be  the  consequential,  as  distinguished  from  the  in- 
tentional, result  of  the  misconduct  charged,  states  a  cause  of  action  for  simple 
negligence.38  And  the  mere  use  of  the  epithet  "wilful"  will  not  control  the  other 
averments,  where  the  cause  of  action  as  set  out  in  the  complaint  is  one  of  negli- 
gence, and  not  of  intentional  or  malicious  wrong.*"  An  allegation  of  simple  negli- 
gence is  insufficient,  unless  the  complaint  shows  the  relation  of  carrier  and  pas- 
senger to  exist,  as  simple  negligence  does  not  render  the  carrier  liable  to  a  tres- 
passer.* ^ 

Wanton  and  Wilful  Negligence  or  Injury. — A  complaint  which  alleges  that 
the  defendant's  servant  "wantonly  and  recklessly  or  intentionally"  injured  plain- 
tiff *2  Q]-  wantonly  and  intentionally  caused  him  to  suffer  injury ,*3   sufficiently 


on  an  adjoining  track  at  high  speed  with- 
out signal,  sign,  or  warning  held  to  state 
a  cause  of  action.  Elliott  v.  Seattle,  etc., 
R.  Co.,  123  Pac.  614,  68  Wash.  129,  39  L. 
R.   A.,   N.   S.,   608. 

38.  Allegation  in  terms. — Lake  Shore, 
etc.,  R.  Co.  V.  Hobart,  13  O.  C.  C,  N.  S., 
592. 

39.  Allegation  of  simple  negligence. — 
Birmingham  R.,  etc.,  Co.  v.  Wright,  153 
Ala.  90,  44  So.  1037;  Birmingham  R.,  etc., 
Co.  V.  Glover,  143  Ala.  493,  38  So.  836. 

A  complaint  for  injuries  to  a  street  car 
passenger,  which  alleges  that  it  was  the 
duty  of  the  company  to  carry  plaintiff 
safely,  and  "that,  failing  in  this  duty,  and 
with  a  reckless  disregard  for  the  safety 
of  plaintiff,  and  knowing  that  the  prob- 
able consequences  thereof  would  be  to 
inflict  injury  on  plaintiff,"  the  employees 
in  charge  of  the  car,  acting  within  the 
scope  of  their  duties,  willfully,  wantonly, 
or  intentionally  ran  the  car  while  the  pas- 
senger was  in  the  act  of  alighting,  so  that 
he  was  injured,  only  charges  simple  neg- 
ligence, and  is  good  as  against  a  demur- 
rer raising  the  question  of  a  joinder  of 
corporate  negligence  with  negligence  of 
employees;  the  word  "this"  referring  only 
to  the  duty  of  the  company,  and  the  con- 
joined sentence  beginning  with  the  words 
"with  a  reckless  disregard"  referring  to 
the  circumstances  under  which  the  com- 
pany, as  distinguished  from  the  em- 
ployees, failed  to  perform  its  duty. 
Birmingham  R.,  etc.,  Co.  v.  Wright,  153 
Ala.  90,  44  So.  1037. 

A  complaint  for  injuries  to  a  passenger, 
which  alleges  the  existence  of  the  relation 
of  carrier  and  passenger  just  before  and 
at  the  time  of  the  injuries,  and  which 
states  that  the  carrier,  failing  in  its  duty 
to  carry  the  passenger  safely,  so  negli- 
gently conducted  its  business  that  by  rea- 
son of  such  negligence  the  passenger  re- 
ceived as  a  proximate  result  thereof  per- 
sonal injuries,  states  a  cause  of  action  for 
simple  negligence,   and  is  good   as  against 


a  demurrer.     Birmingham  R.,  etc.,  Co.  v. 
Wright,  153  Ala.  90,  44  So.  1037. 

A  count  in  a  complaint,  alleging  that 
defendant  was  a  common  carrier,  and  that 
it  so  negligently  conducted  its  business 
that  by  reason  of  such  negligence  plain- 
tiff's intestate,  who  was  a  passenger  on 
one  of  defendant's  trains,  received  per- 
sonal injuries  which  caused  his  death, 
stated  a  cause  of  action  for  simple  negli- 
gence. Louisville,  etc.,  R.  Co.  v.  Perkins, 
152    Ala.    133,    44    So.    602. 

40.  Mere  use  of  words  or  epithets. — 
Louisville,  etc.,  R.  Co.  v.  Wood,  113  Ind. 
544,    14    N.    E.    573,    16    N.    E.    197. 

41.  _  Allegation  of  simple  negligence  in- 
sufficient.— Broyles  v.  Central,  etc.,  R. 
Co..   166   Ala.   616,   53   So.   81. 

42.  Wanton  and  wilful  negligence. — 
Birmingham  R.,  etc.,  Co.  v.  Lee,  153  Ala. 
79,   45    So.   392. 

A  complaint,  in  an  action  for  injuries 
to  a  passenger  while  alighting  from  a 
train,  which  alleges  that  plaintiff,  urged 
by  the  "willful,"  "unlawful,"  and  "reckless"' 
injunctions  of  the  conductor,  and  in  obe- 
dience to  his  directions,  proceeded  to 
alight  from  the  train  while  in  motion,  and 
in  so  doing  was  injured,  does  not  charge 
negligence,  but  charges  willfulness;  the 
word  "unlawful"  assigning'  no  specific 
legal  character  to  thfe  acts  alleged,  and  the 
word  "reckless"  being  equivalent  to  "will- 
ful." Crosby  v.  Sea;board,-  etc.,  Railway, 
61  S.  E.  1064,  81  S.  C.  34. 

43.  The  averment  of  the  complaint  that 
defendant's  servant,  in  charge  of  its  car, 
while  acting  in  the  line  and  scope  of  his 
authority  as  such  servant,  wantonly  or 
intentionally  prevented  plaintiff  from 
boarding  said  car  as  aforesaid,  and  thereby 
wantonly  or  intentionally  caused  plaintiff 
to  suffer  said  injuries,  it  being  theretofore 
alleged  that  said  servant  failed  to  allow 
plaintiff  a  reasonable  time  or  opportunity 
to  board  said  car,  is  sufficient  as  against 
a  demurrer  that  it  does  not  show  that 
the  injury  was  wantonly  or  intentionally 
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charges  wantonness  and  intentional  injury.  The  complaint  should  show  that  the 
servant  was  conscious  at  the  time  that  his  act  would  probably  result  in  the  injury 
complained  of,  otherwise  the  allegation  will  amount  to  one  simply  of  simple  neg- 
ligence.** A  complaint  alleging  wanton  negligence  against  defendant's  servants 
or  some  of  them  in  suddenly  starting  a  street  car,  knowing  that  plaintiff  was  dis- 
embarking, is  insufficient  in  not  averring  that  all  of  the  servants  knew  of  the 
plaintiff's  position,  or  that  those  who  started  the  car  knew  of  it.*3  And  where 
ihe  complaint  is  for  wilful  injuries  to  a  passenger,  due  to  a  collision,  if  it  fails  to 
charge  that  defendant  intended  through  proper  servants  willfully  and  purposely 
to  inflict  the  injury  complained  of,  it  is  insufficient  to  show  a  cause  of  action  for 
willful  injury.*^  Where  the  facts  stated  are  insufficient  on  which  to  predicate  a 
charge  of  willful  and  wanton  misconduct,  the  petition,  if  it  alleges  such  willful 
and  wanton  injury,  is  inconsistent  and  repugnant.*'^ 

§  3108.  Specific  Averment  of  Negligence. — The  complainant  may,  in 
every  jurisdiction,  it  seems,  make  a  specific  averment  of  negligence  as  distin- 
guished from  a  general  averment  of  negligence.  Where  the  allegations  constittite 
a  specific  charge,  the  plaintiff  is,  of  course,  limited  to  such  charges  and  the  case 
will  be  adjudged  from  that  standpoint.** 


inHicted.      Birmingham    R.,    etc.,     Co.      v. 
Wise,  149  Ala.  492,  43  So.  823. 

The  count  of  a  complaint  for  injury  to 
plaintifif  at  a  certain  time  and  place  while 
a  passenger  on  defendant's  car,  alleging 
that  its  servant  or  agent  in  charge  or  con- 
trol thereof,  acting  within  the  line  and 
scope  of  his  authority  as  such,  wantonly 
or  intentionally  caused  plaintiff  to  be  in- 
jured, is  not  subject  to  demurrer  for  un- 
certainty and  indefiniteness.  Birming- 
ham R.,  etc.,  Co.  V.  Fisher,  173  Ala.  623, 
55  So.  995. 

44.  A  complaint  which  alleges  that  the 
plaintiff,  while  under  the  influence  of 
liquor,  boarded  an  open  car  and  road  on 
the  train,  and  that  the  road  was  new  and 
rough,  and  that  running  the  train  at  a 
fast  rate  of  speed  would  cause  it  to  jolt, 
and  to  endanger  those  on  the  open  car, 
and  that  these  facts  were  well  known  to 
the  engineer,  but,  with  full  knowledge  of 
them,  he  willfully  and  wantonly  ran  the 
engine  at  the  high  rate  of  speed,  etc., 
states  a  cause  of  action  for  negligence 
only,  and  not  for  willful  or  wanton  in- 
jury, because  it  fails  to  show  that  at  the 
time  of  the  injury  the  engineer  was  con- 
scious that  his  act  would  probably  result 
in  injury;  the  expression  "with  full  knowl- 
edge of  said  facts"  only  showing  that  he 
knew  the  elements  of  the  dangerous  situa- 
tion. Alabama  Cent.  R.  Co.  v.  Humphries, 
169  Ala.  369,  53   So.   1013. 

The  count,  in  an  action  against  a  car- 
rier for  injury  to  a  passenger  from  the 
starting  of  the  car  while  he  was  attempt- 
ing to  alight  from  it,  averring  that  the 
motorman  in  charge  willfullJ^  wantonly, 
and  negligently  started  the  car  back,  and 
that  the  conductor  and  other  employees 
of  defendant  knew  it  was  necessary  for 
plaintiff  to  get  off  at  the  corner  of  B.  and 
S.  streets,  but  not  averring  that  they 
knew  he  had  to  get  off  at  the  particular 
point  at  said  crossing,  or  that  this  was 
the    place    of   making   transfers,   and   that 


this  was  so  known  to  the  servant  starting 
the  car,  and  not  averring  consciousness 
by  the  motorman  of  plaintiff's  peril,  or 
that  the  car  was  started  at  a  point  where 
its  starting  was  known  to  the  motorm.an 
as  being  dangerous,  or  that  the  motorman 
knew  plaintiff  was  preparing  to  alight  or 
in  the  act  of  alighting  when  he  started 
the  car,  or  that  people  customarily  trans- 
ferred at  that  particular  point,  does  not 
charge  wanton  or  willful  misconduct. 
Selma,  etc.  R.  Co.  v.  Campbell,  15S  Ala. 
438,  48  So.  378. 

45.  Birmingham  R.,  etc.,  Co.  v.  Ben- 
nett,  39   So.  565,  144  Ala.  369. 

46.  WillfuUness  must  be  alleged. — 
Southern  R.  Co.  v.  McNeeley,  44  Ind. 
App.  126,  88  N.  E.  710. 

A  count,  alleging  wanton  injury  to  a 
passenger  by  the  sudden  movement  of  a 
street  car,  should  aver  that  the  persons 
who  caused  the  car  to  move,  as  alleged, 
were  the  servants  of  the  defendant;  that 
they  were  conscious  of  the  danger  and 
wantonly  inflicted  the  injury.  Birming- 
ham R.,  etc.,  Co.  V.  Barrett,  4  Ala.  App. 
347,    58    So.    760. 

47.  A  complaint  in  an  action  for  in- 
juries to  a  passenger  by  the  derailment 
of  a  train  alleged  the  defective  condition 
of  the  ties,  knowledge  on  the  part  of  de- 
fendant of  such  condition  of  the  ties,  and 
that,  notwithstanding,  the  cars  were  pro- 
pelled along  the  track  at  a  great  rate  of 
speed,  recklessly,  wantonly,  and  inten- 
tionally, and  as  a  proximate  consequence 
thereof  the  coach  in  which  plaintiff  was 
riding  was  derailed  and  plaintiff  injured. 
Held,  that  the  facts  stated  were  insuffi- 
cient to  predicate  a  charge  of  willful  and 
wanton  misconduct,  and  rendered  the 
complaint  demurrable  for  inconsistency 
and  repugnancy.  St.  Louis,  etc.,  R.  Co.  v. 
Pcarce,    159   Ala.    141.   49    So.    247. 

48.  Detrich  v.   Metropolitan  St.   R.  Co., 
143    Mo.   App.   176,   127   S.   W.   602. 
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§  3109.  General  Averment  of  Negligence. — It  may  be  generally  stated 
that  a  complaint  for  injuries  or  death,  in  an  action  against  a  carrier,  is  demurrable 
unless  it  alleges  negligence  on  the  part  of  the  carrier.*^  But  in  actions  against 
carriers  for  personal  injuries  or  death  it  is  the  breach  of  a  duty  which  he  owed 
that  constitutes  the  cause  of  action.  The  particular  circumstances  which  evi- 
dence that  breach  are  not  the  breach  itself,  but  are  merely  the  facts  which  prove 
that  a  breach  of  the  duty  which  was  owed,  has  occurred.""     In  the  structure  of 


The  petition  alleged  that,  while  plaintiff 
was  a  passenger  on  defendant's  cable  car, 
the  gripman  negligently  failed  to  release 
the  cable  from  the  grasp  of  the  grip  at  a 
street  corner  where  the  cable  ran  under 
another  cable  crossing  it,  so  as  lo  negli- 
gently permit  the  grip  to  come  in  contact 
with  appliances  under  the  ground,  caus- 
ing the  car  to  suddenly  and  violently 
stop,  throwing  plaintiff  from  her  seat  and 
injuring  her,  etc.  Held,  that  the  petition 
alleged  specific  acts  of  negligence,  and  not 
negligence  generally,  so  that  only  the  acts 
alleged  could  be  relied  upon  to  establish  lia- 
bility. Detrich  v.  Metropolitan  St.  R. 
Co.,  127  S.  W.   603,  143   Mo.    App.   176. 

Effect  of  special  allegations  as  to  neg- 
ligence as  superseding  general  allegations. 
— ^In  actions  against  a  carrier  for  negli- 
gent injuries  the  general  and  well-estab- 
lished rule  applies  that  when  one  haying 
a  right  to  rely  upon  general  allegations 
for  the  admission  of  his  proof  chooses  to 
plead  specially  the  facts  upon  which  he 
relies  for  recovery,,  he  must  confine  his 
proof  to  the  facts  alleged  and  can  recover 
upon  no  other  ground.  lohnson  v.  Gal- 
veston, etc.,  R.  Co.,  27  Tex.  Civ.  App.  616, 
66  S.  W.  906,  affirmed  in  95  Tex.  080,  no 
op.,  citing  ^Missouri  Pac.  R.  Co.  v.  Hen- 
nessey, 75  Tex.  155,  12  S.  W.  608;  Galves- 
ton, etc.,  R.  Co.  V.  Herring  (Tex.  Civ. 
App.),  36  S.  W.  139;  Missouri,  etc.,  R. 
Co.  V.  Vance  (Tex.  Civ.  App.),  41  S.  W. 
167;  Gulf,  etc.,  R.  Co.  v.  Scott  (Tex.  Civ. 
App.),  27  S.  W.  837;  Gulf,  etc.,  R.  Co.  v. 
Younger,  10  Tex.  Civ.  App.  141,  39  S.  W. 
S48;  International,  etc.,  R.  Co.  v.  Bibolet, 
24  Tex.  Civ.  App.  4,  57  S.  W.  974,  affirmed 
in  94  Tex.  691,  no  op. 

Though  a  complaint  against  two  rail- 
road companies  for  injuries  to  a  passenger 
tiy  a  collision  between  their  trains  avers 
generally  negligence  in  the  operation  of 
the  trains,  specific  allegations  of  negli- 
gence in  certain  particulars  confine  the  is- 
sue to  such  particular  acts.  Missouri,  etc., 
R.  Co.  V.  Vance  (Tex.  Civ.  App.),  41  S. 
W.   167. 

In  an  action  by  a  passenger  against 
railroad  for  damages  for  personal  injuries 
sustained  through  the  derailment  of  train, 
defendant  was  entitled  to  an  instruction 
confining  the  acts  of  negligence  to  those 
alleged  in  the  petition.  Pordyce  v.  Moore 
(Tex.   Civ.  App.),  32   S.  W.  235. 

49.  Lake  Erie,  etc.,  R.  Co.  v.  Huffman 
(Ind.).  97  IN.   E.  434. 

50.  General  averment. — Alabama. — Bir- 
mingham R.,  etc.,  Co.  V.  Jordan,  170  Ala. 


530,  54  So.  280;  Birmingham  R.,  etc.,  Co. 
V.  Moore,  151  Ala.  337,  43  So.  841. 

Plorida. — Warfield  v.  Hepburn,  63  Fla. 
418,    57    So.    018. 

Indiana. — Winona,  etc.,  R.  Co.  v.  Rous- 
seau, 48  Ind.  App.  348,  93  N.  E.  34,  1038; 
Lake  Erie,  etc.,  R.  Co.  v.  Huffman  (Ind.), 
97  N.  E.  434;  Indianapolis,  etc.,  R.  Co.  v. 
Wall  (Ind.  App.),  101  N.  E.  680. 

Louisiana. — Carmanty  v.  Mexican  Gulf 
R.  Co.,  5  La.  Ann.  703. 

Maryland. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.  42,  84  Atl.  241;  Philadel- 
phia, etc.,  R.  Co.  V.  Allen,  103  Md.  110,  63 
Atl.  245. 

Missouri. — Monday  v.  St.  Joseph  R., 
etc.,  Co.,  136  Mo.  App.  693,  119  S.  W.  34; 
Detrich  v.  Metropolitan  St.  R.  Co.,  143 
Mo.  App.  176,  137  S.  W.  603;  Black  v. 
Metropolitan  St.  R.  Co.,  3  63  Mo.  App.  90, 
144  S.  W.  131;  Stauffer  v.  Metropolitan  St. 
R.   Co.,  343   Mo.  305,   147  S.   W.   1033. 

Nevada. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  385,  111  Pac.  416,  115  Pac. 
909,   Ann.   Cas.   1914A,   387. 

A  complaint  against  an  electric  railway 
company  for  injury  to  a  passenger  which 
alleged  the  relation  of  carrier  and  pas- 
senger, that  the  conductor  ordered  plain- 
tiff from  a  safe  place  on  a  car,  and  that 
while  plaintiff  was  attempting  to  comply 
with  the  order  and  standing  on  the  rear 
platform,  the  conductor  negligently  in- 
creased the  speed  of  the  train  and  causeil 
the  same  to  make  a  sudden  and  severe 
jerk  or  motion,  directly  causing  plaintiff 
to  be  thrown  to  the  ground  and  injured, 
sufficiently  showed  a  breach  of  duty  by 
the  company  and  injury  therefrom.  Bir- 
mingham R.,  etc.,  Co.  V.  Yates,  169  Ala. 
381,  53  So.  915. 

Plaintiff,  having  alleged  that  he  was  a 
passenger  on  defendant's  stteet  car  when 
the  injury  complained  of  was  received, 
may  declare  on  defendant's  negligence  in 
general  terms.  Birmingham  R.,  etc.,  Co. 
V.  Hunnicutt,  3  Ala.  App.  448,  57  So.  262. 

Counts  of  a  complaint  charging  simple 
negligence  of  defendant,  a  common  car- 
rier, to  the  injury  of  plaintiff,  a  passenger 
on  one  of  its  cars,  by  alleging  that  it  so 
negligently  conducted  itself  in  and  about 
carrying  her  thereon  that  at  a  certain 
time  and  place  she  was  thrown  or  caused 
to  fall,  are  sufficient.  Birmingham  R., 
etc.,  Co.  V.  Fisher,  173  Ala.  623,  55  So- 
995. 

In  an  action  against  a  cairier  for  in- 
juries to  a  passenger,  resulting  from  the 
negligence  of  defendant  in  failing  tc  give 
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pleadings,  even  in  their  strictest  forms  before  the  introduction  of  modern  sim- 
plified systems,  it  was  a  most  important  principle  that,  although  any  particular 
facts  might  be  the  gist  of  a  party's  case,  and  though  the  statement  of  it  was  indis- 
pensable, still  in  alleging  the  facts  it  was  unnecessary  to  state  such  circumstances 
as  merely  tend  to  prove  the  truth  of  the  fact  alleged.^ ^  Under  such  system  a  gen- 
eral allegation  of  the  fact  of  negligence  without  detailing  a  variety  of  minute  cir- 
cumstances which  constituted  the  evidence  of  it  was  sufficient.^^  And  this  same 
doctrine  obtains  even  now  when  so  much  of  the  verbiage  and  practically  all  of  the 
technical  precision  which  was  at  one  time  required  in  pleading,  has  been  aban- 
doned, and  it  may  be  said  that,  only  the  facts  constituting  the  cause  of  action  need 
be  stated,  and  it  is  cardinal  rule  that  they  must  be  averred  or  set  forth  with  cer- 
tainty; by  which  term  is  signified  a  clear  and  distinct  statement  of  them  so  that 
they  may  be  understood  by  the  party  who  is  to  answer  them,. by  the  jury  who  is 
to  ascertain  the  truth  of  them,  and  by  the  court  who  is  to  give  judgment  thereon.^^ 
It  seems  to  be  well  settled  that  in  suits  by  passenger^  against  a  common  carrier 
for  injuries  sustained,  much  less  certainty  or  particularity,  in  charging  the  negli- 
gence to  which  the  injury  sustained  is  attributable,' is  required  than  in  other  cases 
arising  out  of  negligence,  for  the  reason  that  such  acts  of  negligence  are  peculiarly 
within  the  knowledge  of  the  carric/.'*  Hence,  it  may  be  said  that  where  all  facts 
alleged,  taken  together,  distinctly  state  a  specific  duty  owed  by  the  carrier  to  the 
passenger  and  a  negligent  breach  thereof,  the  pleading  will  be  held  sufficient  as 
contemplating  every  act  or  omission  and  all  other  facts  essential  to  constitute  such 
negligent  breach  of  duty.^^  The  general  rule  seems  to  be  that  when  a  duty  is  al- 
leged, it  is  sufficient  as  a  matter  of  pleading,  as  against  a  demurrer,  to  allege  a 
negligent  act  in  general  terms  without  specifying  the  particulars  of  the  act  or 


plaintiff  sufficient  time  to  resume  his  place 
in  the  cars  after  he  had  alighted  on  the 
train  stopping  at  a  siding,  an  amended 
complaint  held  to  sufficiently  allege  de- 
fendant's negligence.  Birmingham  R., 
etc.,  Co.  V.  Jung,  161  Ala.  461,  49  So.  434, 
18   Am.   &  Eng.   Ann.   Cas.  557. 

51.  Baltimore,  etc.,  R.  Co.  v.  Uudv,  118 
Md.  42,  84  Atl.  241;  Philadelphia,  etc.,  R. 
Co.  V.  Allen,  103  Md.  110,  62  Atl.  245. 

52.  Baltimore,  etc.,  R.  Co.  v.  Rudv,  118 
Md.  42,  84  Atl.  241;  Philadelphia,  etc.,  R. 
Co.  V.  Allen,  102  Md.   110,  62  Atl.  245. 

53.  Baltimore,  etc.,  R.  Co.  v.  Rudy,  118 
Md.  42,  84  Atl.  241;  Philadelphia,  etc.,  R. 
Co.  V.   All&n,   102   Md.   110,   62   Atl.   245. 

■  54.  New  York,  etc.,  R.  Co.  v.  Callahan, 
40  Ind.  App.  223,  81  N.  E.  670. 

By  the  first  count  of  a  complaint  plain- 
tiff' claimed  damages,  in  that  defendant 
was,  on  a  certain  date,  a  common  carrier 
of  passengers,  and  that  plaintiff  was  a 
passenger  on  one  of  its  cars,  and,  when 
approaching  a  certain  point  in  the  street, 
plaintiff  was  thrown  with  great  violence 
against  one  of  the  seats,  and  one  or  more 
persons  were  thrown  against  her  with 
great  force,  greatly  injuring  her  sidei  and 
one  of  her  ribs,  and  alleged  other  dam- 
ages, and  in  closing  averred  that  her  in- 
juries were  proximately  caused  by  the 
negligence  of  defendant's  servants  or 
agents,  or  some  of  them,  in  charge  or  con- 
trol of  the  car,  in  the  neglige^nt  manner  in 
which  they  ran  or  operated  the  same. 
Count  two  adopted  and  made  a  part 
thereof  all  of  the  first  count  down  to  the 
closing  averment,  and  added  an  averm'ent 
that  her  injuries  were  proximately  caused 


by  the  negligence  of  the  motorman,  who 
had  control  of  the  car  on  which  she  was 
riding,  in  the  negligent  manner  in  which 
he  operated  the  same.  Held,  that  the 
counts  were  not  subject  to  demurrer  on 
the  ground  that  they  were  vague,  uncer- 
tain, and  indefinite,  and  that  it  did  not 
appear  with  sufficient  certainty  what  duty 
defendant  owed  plaintiff,  or  wherein  or 
how  defendant  violated  any  duty  owed 
her.  Birmingham  R.,  etc.,  Co.  v.  Oden, 
164  Ala.   1,   51   So.   240. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  it  is  not  necessary 
to  aver  with  great  particularity  any  spe- 
cific acts  of  negliafence  which  caused  the 
injury.  San  Antonio  St.  R.  Co.  v.  Muth, 
7   Tex.    Civ.    App.    443,    27    S.   W.   752. 

55.  Baltimore,  etc.,  R.  Co.  v.  Rudy,  118 
Md.  43,  84  Atl.  241;  Millville  Gas  Light 
Co.  V.  Sweeten,  75  N.  J.  L.  23,  68  Atl. 
1067;  Breese  v.  Trenton  Horse  R.  Co.,  53 
N.  J.   L.   250,   19   Atl.   204. 

Where  a  complaint  alleged  that  plaintiff 
was  a  passenger  on  defendant's  car  when 
she  received  the  injury  complained  of,  the 
duty  of  the  defendant  toward  her  w,as 
thus  shown,  and  the  averment  of  a  fail- 
ure to  perform  this  duty  was  sufficient. 
Birmingham  R.,  etc.,  Co.  z'.  Moore,  148 
Ala.   115.   42   So.   1024. 

In  an  action  for  injuries  to  a  passen- 
ger, it  is  sufficient  to  charge  negligence 
in  general  terms.  Birmingham  R.,  etc., 
Co.  V.  Wright,  153   Ala.   90,   44  So.   1037. 

A  declaration,  in  an  action  against  a 
carrier  for  injuries  to  a  passenger,  which 
alleges  that  the  carrier  "negligently  and. 
unskillfully  conducted   itself    in     carrying 
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omission  which  constitutes  the  negligence,^®  or  designating  the  servants  at  fault,^ 


plaintiff  and  in  managing  the  said  railroad 
and  the  car  and  train  in  which  plaintiff 
was  a  passnger,"  and  that  he  was  thereby 
injured,  sufficiently  specifies  the  particu- 
lars of  the  carrier's  negligence,  at  com- 
mon law  and  under  Code  Pub.  Gen.  Laws 
]904,  art.  75,  §  24,  subsec.  36,  giving  a 
form  for  a  declaration  in  an  action  for  in- 
juries received  by  a  passenger,  and  de- 
claring that  the  same  may  be  changed  to 
adapt  it  to  other  cases  by  "changing  the 
allegation  as  to  the  cause  of  the  acci- 
dent." Philadelphia,  etc.,  R.  Co.  v.  Al- 
len,  62  Atl.   245,   103   Md.   110. 

A  street  car,  after  waiting  at  a  turn- 
out, proceeding  without  meeting  the  ap- 
proaching car,  and  in  making  a  turn  at 
rapid  speed  the  other  car  was  seen,  and 
plaintiff- was  injured  by  the  sudden  stop- 
ping of  the  first  car.  His  declaration 
averred  that  while  on  the  car,  in  the  exer- 
cise of  due  care,  owing  to  the  negligence 
of  the  company  the  car  came  into  jeop- 
ardy of  being  run  into  by  another  car 
of  defendant,  coming  in  opposite  direction 
on  the  same  tracks,  and  that,  bj''  reason 
of  this  position  of  both  cars,  plaintiff's 
car  was  stopped  so  negligently  and  so 
suddenly  that  plaintiff  was  injured,  etc. 
Held,  that  a  charge  that  plaintiff  did  not 
claim  negligence  in  bringing  the  cars  in 
jeopardy,  but  only  in  the  stopping  of  the 
car,  was  error.  Costigan  v.  Warren,  etc., 
St.  R.  Co.,  55  N.  E.  317,  174  Mass.  553. 

In  an  action  for  death  of  a  passenger, 
the  declaration  must  allege  the  duty  which 
the  carrier  neglected,  and  aver  the  negli- 
gence, which  must  be  proved  as  laid. 
Flint,   etc.,   R.   Co.  v.   Stark,  38  Mich.  714. 

In  an  action  against  a  street  railway 
for  injuries,  a  petition  alleging  that  plain- 
tiff, in  passing  over  the  floor  of  the  de- 
fendant's car,  received  a  severe  electric 
shock  through  stepping  on  an  electrified 
plate  on  the  floor  of  the  car,  and  that  the 
shock  was  caused  by  the  negligence  of 
the  defendant  in  negligently  constructing, 
maintaining,  and  operating  the  car,  suffi- 
ciently alleged  negligence  on  defendant's 
part.  McRae  v.  Metropolitan  St.  R.  Co., 
102   S.   W.   1032,   125   Mo.   App.   562. 

A  declaration  averring  that  defendant 
railroad  company  so  negligently  operated 
its  railroad  and  failed  in,  the  exercise  of 
reasonable  precaution  that  plaintiff,  a  pas- 
senger, in  alighting  from  the  car  while  it 
was  at  a  standstill,  stepped  on  a  piece  of 
loose  iron  negligently  concealed  upon  the 
platform  of  the  car  and  was  thrown  and 
injured,  discloses  a  breach  of  duty  re- 
sulting in  injury  to  plaintiff,  and  is  good 
on  demurrer.  Mettler  v.  Delaware,  etc., 
R.  Co.,  71  Atl.  Ill,  77  N.  J.  L.  97. 

56.  Alabama. — Birmingham  R.,  etc.,  Co. 
V.  Glover,  142  Ala.  492,  38  So.  836;  Kansas, 
etc.,  R.  Co.  V.  Matthews,  142  Ala.  208,  39 
So.  207;  Louisville,  etc.,  R.  0.0.  v.  Church, 
155   Ala.   329,  46   So.  457 


Illinois. — Lavis  v.  Wisconsin  Cent.  R. 
Co.,   54   111.   App.   636. 

Indiana. — Southern  R.  Co.  v.  Adams,  52 
Ind.  App.  322,  100  N.  E.  773;  Winona, 
etc.,  R.  Co.  T.  Rousseau,  48  Ind.  App.  248, 
93  N.  E.  34;  Cleveland,  etc.,  R.  Co.  v. 
Colson,  51  Ind.  App.  325,  99  N.  E.  433; 
Indiana  Union  Tract.  Co.  v.  Swafford,  179 
Ind.  279,  100  N.  E.  840;  Indianapolis,  etc., 
R.  Co,  V.  Wall  (Ind.  App.),  101  N.  E. 
680;  Lake  Erie,  etc.,  R.  Co.  v.  Beals,  50 
Ind.   App.   450,   98   N.   E.   453. 

Maryland. — Philadelphia,  etc.,  R.  Co.  v. 
Allen,   102   Md.   110,   62  Atl.  245. 

Missouri. — Copper  ;■.  Centurv  Realty 
Co.,  334  Mo.  709,  133  S.  W.  848;  Brady 
V.  Springfield  Tract.  Co.,  140  Mo.  App. 
421,  134  S.  W.  1070;  Wolven  v.  Spring- 
field Tract.  Co.,  143  Mo.  App.  643,  138  S. 
W.  512. 

Montana. — Hoskins  v.  Northern  Pac.  R. 
Co.,   39   Mont.   394,   103   Pac.   988. 

Texas.-9-Gu\i,  etc.,  R.  Co.  v.  Smith,  74 
Tex.  276,  n  S.  W.  1104;  International,  etc., 
R.  Co.  V.  Anthony,  24  Tex.  Civ.  App.  9, 
57  S.  W.  897. 

The  plaintiff,  in  a  suit  against  a  rail- 
road company  to  recover  damages  for  in- 
juries received  while  traveling  as  a  pas- 
senger on  the  defendant's  cars,  through 
the  defendant's  negligence,  is  not  bound 
to  state  in  his  declaration  the  particular 
facts  constituting  the  negligence.  It  is 
sufficient  to  state  generally  that  the  in- 
jury was  the  result  of  the  defendant's  neg- 
ligence. Clark  V.  Chicago,  etc.,  R.  Co., 
15    Fed.    588,    4    McCrary   360. 

A  complaint  alleging  that  plaintiff, 
•while  a  passenger  upon  defendant's  rail- 
way, was  injured,  and  that  his  injuries 
were  proximately  caused  by  the  negli-' 
gence  of  defendant's  servants,  was  not 
demurrable  on  the  ground  that  it  did  not 
specify  with  sufficient  particularity  the 
manner  in  which  plaintiff  was  injured. 
Birmingham  R.,  etc.,  Co.  v.  Adams,  40  So. 
385,  146  Ala.  367,  119  Am.  St.  Rep.  37. 

A  complaint  in  an  action  for  injuries  to 
a  passenger  which  avers  the  negligence 
of  the  carrier  in  such  general  language  as 
to  amount  to  hardly  more  than  a  state- 
ment of  a  mere  conclusion  is  good  as 
against  a  demurrer.  Birmingham  R.  etc., 
Co.  V.  McCurdy,  172  Ala.  488,  55  So.  616. 

A  complaint  _  against  a  street  railway 
company,  alleging  that  a  passenger  was 
thrown  very  violently  to  the  ground 
through  the  negligence  of  the  company's 
servants  and  agents  in  carrying  him  as  a- 
passenger,  though  general  in  its  aver- 
ments of  negligence,  conforms  to  the  rule 
permitting  in  such  cases  a  nonspecific  al- 
legation of  the  negligence  relied  on.  Bir- 
mingham R.,  etc.,  Co.  V.  Haggard,  155  Ala. 
343,   46   So.   519. 

In  a  declaration  against  a  common  car- 

57.     Kansas,   etc.,    R.    Co.   v.    Matthews,- 
143  Ala.  208,  39  So.  207.    , 
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or  specifying  their  duties  in  the  operation  of  the  vehicle.^^  It  seems  to  be  re- 
quired in  such  an  action  that  an  act,  the  doing  of  which  is  complained  of,  and 
that  such  act  was  negligently  done,  must  be  alleged.^^  However,  no  exact  crit- 
erion can  be  set  forth,  as  some  states  hold  that  the  better  rule  is  to  the  effect  that 
Ihe  certainty  in  the  statement  of  the  plaintiff's  case  must  be  such  that  it  is  in- 
telligible, and  that  in  a  reasonable  measure  it  must  apprise  the  defendant  of  the 
substantial  case  to  be  made  against  him.^"     Where  the  complainant  merely  sets 


rier  for  injuries  to  the  plaintiff  while  a 
passenger,  it  is  sufficient  to  charge  in  gen- 
eral terms  that  the  plaintiff  was  injured 
while  boarding  car  as  a  passenger,  as  a 
result  of  the  defendant's  negligence,  but, 
if  specific  acts  of  negligence  are  alleged, 
they  must  be  proved.  Jaquette  v.  Capital 
Tract.  Co.,  34  App.  D.  C.  41. 

A  complaint  charging  negligence  in 
suddenly  accelerating  the  motion  of  de- 
fendant's train  while  plaintiff  was  leav- 
ing it  need  not  be  made  more  definite  and 
certain  by  showing  by  whom,  and  by  what 
acts,  the  motion  was  suddenly  acceler- 
ated, and  in  what  respects  such  acts  were 
negligent.  The  pleading  muste  be  con- 
strued in  view  of  the  general  knowledge 
•of  the  manner  of  running  trains.  Louis- 
ville, etc.,  R.  Co.  V.  Crunk,  119  Ind.  542, 
21  N.  E.  31,  12  Am.  St.  Rep.  443. 

A  complaint  in  an  action  against  a  car- 
rier which  alleged  that  plaintiff's  injuries 
were  caused  "solely  by  the  fault,  care- 
lessness, and  negligence  of  the  defendant 
and  its  servants"  sufficiently  averred  neg- 
ligence to  withstand  attack  by  demurrer. 
Citizens'  St.  R.  Co.  v.  Jolly,  67  N.  E.  935, 
161  Ind.  80. 

Where  plaintiff's  injuries  resulted  from 
the  unscrewing  of  a  nut  on  one  of  the 
wheels  of  defendants'  stagecoach,  a  dec- 
laration alleging  that  defendants  "so  care-- 
lessly  and  negligently  provided,  fitted  out, 
managed,  and  conducted  their  stagecoach 
that,  while  they  were  driving  and  con- 
ducting the  same,  it  broke  down,"  is  suffi- 
"cient,  without  alleging  in  what  particular 
■defendants  were  negligent.  Ware  v.  Gay 
(Mass.),  11  Pick.  106. 

A  petition  against  a  carrier  for  injuries 
to  a  passenger  need  not  specify  the  neg- 
ligent acts  which  caused  the  injury,  but 
it  is  sufficient  that  it  charge  in  general 
terms  that  plaintiff  was  injured  while  be- 
ing carried  as  a  passenger  as  the  result 
of  the  negligence  of  the  carrier.  Hamil- 
ton V.  Metropolitan  St.  R.  Co.,  89  S.  W. 
893,  114  Mo.  App.  504. 

A  declaration,  which  avers  that  dece- 
dent was  killed  by  the  oversetting  and 
throwing  down  of  the  railroad  car  _  in 
which  he  was  at  the  tirrie  being  carried 
ty  the  defendant  as  a  passenger,  and  that 
said  oversetting  and  throwing  down  of 
the  car  were  caused  bj'  the  negligence  of 
defendant,  is  not  demurrable  on  the 
ground  that  the  allegation  is  too  general. 
Searle  v.  Kanawha,  etc.,  R.  Co.,  32  W. 
Va.   370,  9   S.   E.  248. 

What  constitutes  a  general  allegation. 
— A  declaration  charges  negligence  gen- 
erally where  it  avers  that  the  "defendant 


then  and  there,  by  its  servants,  agents  and 
employees,  so  carelessly,  recklessly,  will- 
fully, negligently"  drove  and  managed  its 
car  that  "by  and  through  the  negligence 
*  *  *  of  the  defendant  through  its  said 
servants,"  the  plaintiff  was  injured.  West 
Chicago  St.  R.  Co.  v.  Mileham,  138  111. 
App.-  569. 

58.  Kansas,  etc.,  R.  Co.  v.  Matthews,  142 
Ala.  208,  39  So.  207. 

59.  Allegation  of  act  and  negligent  per- 
formance.— Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471,  17  Am.  Rep.  719. 

A  complaint  in  a  personal  injury  suit 
against  a  street  railway,  which  contained 
no  other  allegation  of  defendant's  negli- 
gence than  a  statement  at  the  close  of 
the  pleading  that  plaintiff's  injuries  in  a 
collision  were  received  through  defend- 
ant's carelessness  and  negligence,  was  in- 
sufficient and  demurrable,  because  not 
showing  to  what  carelessness  and  negli- 
gence the  injuries  were  attributed.  South 
Chicago  City  R.  Co.  v.  Moltrum,  60  N.  E. 
361,   26   Ind.   App.   550. 

A  complaint,  alleging  that  a  street  rail- 
way car  negligently  approached  a  switch 
at  a  dangerous  rate  of.  speed  and  negli- 
gently ran  into  the  switch  at  such  dan- 
gerous rate  of  speed,  and  that  by  reason 
thereof  the  car  left  the  track,  thereby 
negligently  throwing  a  passenger  from 
her  seat  and  injuring  her,  sufficiently 
charges  negligence  as  against  a  demurrer. 
Indiana  Union  Tract.  Co.  v.  McKinney, 
78  N.  E.  203,  39  Ind.  App.  86. 

A  complaint  alleging  that  a  street  rail- 
way car  negligently  approached  a  switch 
at  a  dangerous  rate  of  speed  and  negli- 
gently ran  into  the  switch,  and  that  by 
reason  thereof  the  car  left  the  track, 
thereby  negligently  throwing  a  passenger 
from  her  seat  and  injuring  her,  sufficiently 
charges  the  negligent  derailment  of  the 
car.  Indiana  Union  Tract.  Co.  v.  McKin- 
ney, 78  N.  E.  203,  39  Ind.  App.  86. 

60.  A  declaration  in  case  charged  de- 
fendant with  "so  negligently  and  care- 
lessly operating  a  certain  electric  car, 
which  was  then  and  there  running  for  the 
carriage  of  persons  for  hire,  that  thereby 
the  said  plaintiff,  who  was  then  and  there 
a  passenger  on  said  car,  was,  through  the 
negligence  and  carelessness  of  the  said 
defendant  as  aforesaid,"  thrown  from  the 
car  and  injured.  Held  insufficient,  since 
the  statement  of  facts  admits  of  almost 
any  proof  to  sustain  it.  King  v.  Wilming- 
ton, etc.,  R.  Co.  (Del.),  41  Atl.  975.  1  Pen. 
452. 

A  count  in  case,  which  charges  defend- 
ant  with    "so    negligently   and    carelessly 
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forth  a  conclusion  his  pleading  is  not  sufficient.     Some  facts  or  fact  which  gives 
rise  to  a  duty,  the  breach  of  which  constitutes  the  negligence,  must  be  set  up."^ 


running  a  certain  car  in  which  the  plain- 
tiff was  then  and  there  a  passenger  for 
hire,  and  was  then  riding,  that  the  said 
car  jumped  from  the  track,"  thereby  caus- 
ing the  plaintiff's  injury,  is  sufficiently 
certain.  King  v.  Wilmington,  etc.,  R.  Co. 
(Del.),  41  Atl.   975,  1   Pen.  453. 

A  declaration  in  case  charged  defend- 
ant with  "so  negligently  and  carelessly 
omitting  and  neglecting  to  use  proper 
care  and  caution  in  running  one  of  its 
cars,  wherein  the  said  plaintiff  was  then 
and  there  a  passenger  for  hire,  that  said 
car  ran  from  the  rail  with  great  force  and 
violence,"  whereby  plaintiff  was  thrown 
out  and  injured.  Held  sufficiently  cer- 
tain. King  V.  Wilmington,  etc.,  R.  Co. 
(Del.),  41  Atl.  975,  1  Pen.  452. 

.\  count  in  case  is  sufficiently  definite 
where  it  charges  defendant  with  "negli- 
gently and  carelessly  running  two  cars, 
upon  one  of  which  the  said  plaintiff  was 
then  riding  as  a  passenger  for  hire,  upon 
a  certain  track,  which  was  then  and  there, 
through  the  negligence  and  carelessness 
of  the  said-  defendant,  improper  and  un- 
safe,"' whereby  the  car  was  thrown  from 
the  track,  and  plaintiff  thereby  thrown  to 
the  ground  and  injured.  King  v.  Wil- 
mington, etc.,  R.  Co.  (Del.),  41  Atl.  975. 
1  Pen.  453. 

In  an  action  against  a  street  railway  for 
injuries  "to  a  passenger,  a  narr,  averrng 
generally  that  the  company  negligently 
used  insufficient  and  defective  brakes  and 
other  appliances,  by  reason  of  which  its 
servants  lost  control  of  the  car,  and  plain- 
tiff was  injured  while  endeavoring  to  es- 
cape, was  demurrable  for  not  specifying 
the  particular  appliances  that  caused  the 
injury,  and  'how  the  injury  was  received. 
Newton  v.  People's  R.  Co.  (Del.).  55  Atl. 
2,    4    Pen.    350. 

In  an  action  against  a  street  railroad 
company  for  injuries  to  a  passenger,  al- 
legations that  defendant  did  not  use 
proper  care  in  transporting  plaintiff,  by 
reason  of  which  plaintiff,  while  a  passen- 
ger, was  throAvn  to  the  ground  through 
the  negligence  and  carelessness  of  de- 
fendant, and  while  alighting  from  defend- 
ant's car,  which  was  then  being  negli- 
gently and  carelessly  moved  and  operated 
by  defendant,  was  insufficient,  because  not 
specifying  the  particulars  in  which  de- 
fendant was  ncclii?ent.  Riedcl  v.  Wil- 
mington City  R.  Co.  (Del.),  64  Atl.  357, 
5   Pen.   572. 

A  count  of  a  declaration  alleging  that 
the  plaintiff  was  in  the  railroad  car  of  the 
defendant,  and  was  thrown  therefrom  by 
the  carelessness  of  the  defendant,  is  too 
general  in  its  description  of  the  mode  of 
the  injury.  Central  R.  Co.  v.  Van  Horn, 
38  N.  J.  L.  133. 

A  complaint  alleging  that,  on  or  about 
a  certain   day,  plaintifif's   intestate,  "being 
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then  rightfully  on  a  train  of  cars  of  de- 
fendant on  his  way  to  W.,  was,  by  the 
wrongful  act,  neglect,  and  default  of  de- 
fendant, slain  and  killed,"  and  further  al- 
leging that  plaintiff's  intestate,  "between 
B.  and  W.,  by  the  gross  negligence  of 
defendant,  was  slain  and  killed,"  does  not 
sufficiently  set  out  the  negligence  com- 
plained of.  Coniey  v.  Richmond,  etc.,  R. 
Co.,  109  N.  C.  692,  14  S.  E.  303,  distin- 
guished Hardy  v.  North  Carolina  Cent.  R. 
Co.,  74  N.  C.  734. 

A  declaration  against  a  street  railroad 
for  injuries  to  a  passenger,  alleging  that 
there  were  in  the  running  board  of  the 
car  certain  apertures  and  defects,  negli- 
gently made,  etc.,  the  nature  whereof  was 
and  is  unknown  to  plaintiff  and  can  not 
be  more  particularly  described  by  her,  and 
further  alleging  that  plaintiff's  foot  or 
shoe  was  caught  upon  the  running  board 
by  reason  of  said  apertures  or  defects, 
whereby  the  heel  of  her  shoe  was  torn 
off,  and  she  was  thrown  and  injured,  is 
insufficient  in  its  allegations  of  negli- 
gence. Wilbur  V.  Rhode  Island  Co.,  61 
Atl.  601,  27  R.  I.  305. 

The  declaration  in  an  action  against  a 
street  railroad  company  to  recover  dam- 
ages for  injury  to  a  passenger  held  suffi- 
cient to  state  a  cause  of  action  under  the 
rule  of  pleading  in  Virginia  that  the  dec- 
laration in  such  cases  must  contain  a 
statement  of  the  material  facts  sufficiently 
specific  to  advise  the  defendant  of  what 
it  is  called  upon  to  defend.  Norfolk,  etc.. 
Terminal  Co.  v.  Rotolo,  112  C.  C.  A.  583, 
191  Fed.  4;  Chesapeake,  etc.,  R.  Co.  v. 
Hunter,  109  Va.  341,  64  S.  E.  44;  Nor- 
folk, etc..  Tract.  Co.  v.  Rephan,  188  Fed. 
276,  110  C.  C.  A.  254. 

In  an  action  by  a  passenger  against  a 
carrier  for  a  personal  injury,  a  declara- 
tion which  simply  charges  in  different 
counts  that  the  defendant  was  negligent 
in  the  operation  of  its  train,  that  it  did 
not  have  a  proper  roadbed  or  track,  and 
that  its  locomotive,  cars  and  coaches  were 
defective,  is  not  sufficient,  but  if,  in  addi- 
tion, there  are  charged  in  each  count 
such  facts  and  circumstances  attending 
the  injury,  as  show  that  the  movement 
of  the  train  was  so  unusual  and  extraor- 
dinary as  to  break  the  plaintiff  loose  from 
his  hold  on  the  water  closet,  and  that  the 
accident  could  not  well  have  happened 
without  negligence  on  the  part  of  the  car- 
rier, the  declaration  is  sufficient,  as  a 
prima  facie  presumption  is  raised  of  neg- 
ligence on  the  part  of  the  carrier.  Nor- 
folk, etc.,  R.  Co.  V.  Rhodes,  109  Va.  176, 
63    S.    E.   445. 

61.  Stating  conclusion  insufficient. — 
Devino  v.  Central,  etc.,  R.  Co.,  63  Vt.  98, 
20  Atl.  953,  citing  Kennedy  v.  Morgan,  57 
Vt.  46. 

A   count   for  damages   occasioned  by  a 
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But  it  would  seem  that  where  the  allegation  of  negligence  makes  a  prima  facie 
case,  as  in  case  of  derailment,  collision,  etc.,  no  necessity  exists  for  the  plaintiff 
to  undertake  to  set  out  the  particular  causes  which  finally  culminated  in  the  in- 
jury.62  "Where  the  petition  states  the  act  or  omission  complained  of,  and  avers 
that  it  was  negligence,  or  that  it  was  negligently  done  it  is  unquestionably  suffi- 
cient, unless  such  act  or  omission  can  be  declared,  as  a  matter  of  law,  not  to  con- 
stitute negligence.^ 3  The  allegations  in  tht  petition  should,  at  any  rate,  show 
that  the  negligence  was  that  of  the  carrier. s* 

Effect  of  Knowledge  of  Particular  Act  of  Negligence. — Some  courts 
bold  that  the  fact  that  the  plaintiff  has  knowledge  of  the  particular  act  of  neg- 
ligence which  caused  the  injury  does  not  require  him  to  allege  such  act  specific- 
ally, nor  deprive  him  of  the  benefit  of  the  rule  that  in  such  action  a  petition  al- 
leging negligence  in  general  terms  is  sufficient.®^  Others  incline  to  the  rule  that 
such  circumstances  as  he  does  know  and  must  have  contemplated  and  relied  on 
when  he  framed  his  pleading,  and  are  reasonably  necessary  for  the  defendant's 
information,  should  be  set  forth  with  reasonable  certainty.®®  Of  course,  it  is 
not  required  of  him  when,  from  the  circumstances,  it  is  not  in  his  power  to 
do  so.®''' 


railroad  accident  is  fatally  defective  when 
it  merely  sets  forth  the  facts  giving  rise 
to  the  relation  of  carrier  and  passenger, 
alleges  the  duty  to  carry  safely,  and  a 
violation  thereof  by  suffering  plaintiff's 
wife  to  be  Itilled  and  himself  injured,  with- 
out setting  out  the  facts  constituting  the 
negligence  which  caused  the  accident. 
Devino  v.  Central,  etc.,  R.  Co.,  63  Vt.  98, 
20   Atl.   953. 

62.  Proof  of  derailment  of  a  car,  in  con- 
sequence of  which  a  passenger  was  in- 
jured, being  ordinarily  prima  facie  evi- 
dence of  negligence,  the  particular  cause 
of  the  accident  need  not  be  alleged  in  an 
action  by  a  passenger  for  injuries.  Hos- 
kins  V.  Northern  Pac.  R.  Co.,  103  Pac. 
988,  39   Mont.  394. 

Where  a  declaration  avers  that  dece- 
dent was  killed  by  the  oversetting  and 
throwing  down  of  the  railroad  car  in 
which  he  was  being  carried  at  the  time  by 
the  defendant  as  passenger,  and  that  the 
oversetting  and  throwing  down  of  the 
car  were  caused  by  the  negligence  of  the 
defendant,  it  is  not  demurrable  on  the 
ground  that  the  allegation  is  too  general. 
Searle  ?'.  Kanawha,  etc.,  R.  Co.,  32  W.  Va. 
370,   9   S.   E.  248. 

And  in  Birckhead  v.  Chesapeake,  etc., 
R.  Co.,  95  Va.  648,  29  S.  E.  678,  a  declara- 
tion alleged  that  a  carrier,  disregarding 
its  duties,  negligently  permitted  the  train 
on  which  the  plaintiff  was  a  passenger  to 
stand  on  a  track  where  it  was  in  danger 
of  a  collision;  that  the  carrier  negligently 
permitted  another  train  to  collide  with 
the  train  on  which  the  plaintiff  was  a  pas- 
senger; and  that  the  carrier  had  knowl- 
edge of  the  danger  in  time  to  stop  the 
other  train,  and  prevent  the  collision,  but 
failed  to  do  so;  and  that  the  plaintiff  was 
injured.  Held,  that  the  declaration  de- 
scribed the  plaintiff's  cause  of  action  with 
sufficient   particularity. 

63.  Sufficiency  of  averment. — Interna- 
tional,  etc.,   R.   Co.   V.   Downing,   36  Tex. 


Civ.  App.  643,  41  S.  W.  190,  affirmed  in 
93  Tex.  643,  no  op. 

A  demurrer  to  a  count  of  a  declaration 
alleging  that  defendant,  while  the  train 
was  in  motion,  negligently  refused  to  al- 
low plaintiff  to  pass  through  the  coach, 
and  ordered  him  off  the  train,  was  prop- 
erly overruled.  Florida,  etc.,  R.  Co.  v. 
Geiger,   60   So.   753,   64   Fla.   282. 

A  petition  in  an  action  for  injuries  to  a 
passenger  in  consequence  of  the  train 
colliding  with  a  tree  on  the  track,  which 
alleges  generally  the  existence  of  the 
relation  of  passenger  and  carrier,  and  the 
act  of  the  carrier  in  permitting  a  tree  to 
be  on  its  track,  and  in  running  its  train 
into  it  to  the  passenger's  injury,  states  a 
cause  of  action,  for  the  negligence  of  the 
carrier  arises  on  proof  of  the  allegations, 
and,  where  the  allegations  are  proved,  the 
burden  is  on  the  carrier  to  show  its  free- 
dom from  negligence.  Rice  v.  Chicago, 
etc.,  R.  Co.   (Mo.  App.),  131  S.  W.  374. 

64.  Showing  that  negligence  was  that 
of  carrier. — In  an  action  against  a  rail- 
road company  to  recover  damages  for  an 
alleged  in'ury,  the  petition  should  state 
facts  sufficient  to  show  that  the  negli- 
gence complained  of  as  the  cause  of  the 
injury  was  the  negligence  of  the  com- 
pany. 0''Neil  V.  Baltimore,  etc.,  R.  Co., 
3   O.   C.   C.  604,   1   O.   C.   D.   610. 

65.  Knowledge  of  particular  acts  of  neg- 
ligence.— San  Antonio  Tract.  Co.  v.  Wil- 
liams, 78  S.  W.  977.  34  Tex.  Civ.  App.  373; 
Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind. 
543,  21  N.  E.  31,  13  Am.  St.  Rep.  443. 

66.  Other  ruling. — King  71.  Wilmington, 
etc.,  R.  Co.  (Del.),  41  Atl.  975,  1  Pen. 
453. 

67.  It  is  not  incumbent  on  plaintiff  in 
an  action  against  a  railroad  for  damages 
for  the  death  of  passenger,  after  show- 
ing accident  which  implies  negligence, 
to  go  further  and  show  what  the  par- 
ticular   negligence    was,    when    from    cir- 
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§  3110.  Restriction  of  General  Averment  by  Other  Averment. — It  is 

.1  familiar  rule  that  a  general  averment  of  negligence,  where  permissible,  is  re- 
stricted in  its  effect,  to  the  particular  facts  alleged  as  affording  the  basis  or  bases 
for  the  negligence  so  generally  charged;  and  if  the  particular  facts  alleged  do 
not  justify  the  conclusions  of  negligence,  the  count  is  demurrable.''^  Thus, 
where  the  facts  alleged  constitute  a  physical  impossibility,  the  averment  of  neg- 
ligence is  without  a  basis  and  subject  to  demurrer.*^  But  unless  there  is  lan- 
guage in  a  count  which  constricts  or  contracts  the  general  averment  of  negli- 
gence to  acts  of  omissions. described  in  the  count,  but  which  does  not  justify  the 
conclusions  of  negligence  so  sought  to  be  drawn  by  the  pleader  in  general 
though  referable  terms,  the  description  of  the  means  of  injury,  etc.,  does  not 
contract  the  general  averment  of  negligence  for  the  obvious  reason  that  it  merely 
describes  the  means  of  injury  and  other  circumstances,  and  not  the  culpable  act 
or  omission  which  the  law  terms  "negligence."'^''     The  plaintiff  may  plead  neg- 


cumstances  it  is  not  in  his  power  to  do  so. 
Galveston,  etc.,  R.  Co.  v.  Parsley,  6  Tex. 
Civ.  App.  150,  35  S.  W.  64,  affirmed  in  93 
Tex.  707,  no  op. 

A  passenger  can  rarely  know  the  cause 
of  a  derailment,  but  from  the  very  nature 
of  the  case  the  facts  surrounding  the  de- 
railment must  be  within  the  knowledge 
of  the  railway  company,  if  within  that  of 
any  one,  and  appellee  was  not  required 
to  allege  matters  of  which  he  had  no 
knowledge  and  which  he  was  not  re- 
quired to  prove  in  order  to  make  out  a 
prima  facie  case.  This  question  is  too 
well  settled  in  Texas  to  require  discus- 
sion. Gulf,  etc.,  R.  Co.  V.  Sn]ith,  74  Tex. 
276,  11  S.  W.  1104;  Gulf,  etc.,  R.  Co.  v. 
Wilson,  79  Tex.  371,  15  S.  W.  280,  11  L. 
R.  A.  486,  23  Am.  St.  Rep.  345;  Mexican 
Cent.  R.  Co.  V.  Lauricella,  87  Tex.  277, 
28  S.  W.  277,  47  Am.  St.  Rep.  103;  San 
Antonio  St.  R.  Co.  v.  Muth,  7  Tex.  Civ. 
App.  443,  37  S.  W.  752;  Gulf,  etc.,  R.  Co. 
V.  Brown,  16  Tex.  Civ.  App.  93,  40  S.  W. 
608;  Galveston,  etc.,  R.  Co.  v.  Garcia,  45 
Tex.  Civ.  App.  229,  100  S.  W.  198. 

The  case  of  Missouri  Pac.  R.  Co.  v. 
Hennessey,  75  Tex.'  155,  13  S.  'W.  608, 
cited  by  appellant,  does  not  sustain  its 
contention.  In  discussing  the  question 
now  being  considered  the  supreme  court 
in  Gulf,  etc.,  R.  Co.  v.  Wilson,  79  Tex. 
371,  15  S.  W.  280,  11  L.  R.  A.  486,  23  Am. 
St.  Rep.  345,  said:  "There  are  some  C'X- 
pressions  in  the  opinion  in  Missouri  Pac. 
R.  Co.  V.  Hennessey,  75  Tex.  155,  12  S. 
W.  608,  which  may  seem  to  lead  to  a  con- 
trary conclusion,  but  an  examination  of 
the  case  will  show  that  the  question  in  it 
was  whether  the  plaintiff  should  have  been 
permitted  to  prove  an  act  of  negligence 
not  alleged,  when  he  had  alleged  that  the 
accident  resulted  from  the  specific  acts 
of  negligence."  Galveston,  etc.,  R.  Co.  v. 
Garcia,  45  Tex.  Civ.  App.  229,  100  S.  W. 
198. 

68.  Birmingham  R.,  etc.,  Co.  v.  Wilcox 
(Ala.),  6]  So.  908,  citing  Johnson  v.  Birm- 
ingham R.,  etc.,  Co.,  149  Ala.  529,  43  So. 
33;  Birmingham  Ore.,  etc.,  Co.  v.  Grover, 
159   Ala.  276,  48  So.  682;   Birmingham  R., 


etc.,  Co.  V.  Parker,  156  Ala.  251,  47  So. 
138;  Birmingham  R.,  etc.,  Co.  v.  Weathers, 
164  Ala.  33,  51  So.  303;  Indianapolis,  etc., 
R.  Co.  V.  Tucker  (Ind.  App.),  98  N.  E. 
431. 

TJnder  Code  1896,  §  3441,  requiring  op- 
erators of  trains  to  stop  one  hundred 
feet  before  crossing  another  railroad  and 
not  to  proceed  until  they  know  that  the 
way  is  clear,  a  complaint  in  an  action  by 
a  street  car  passenger  for  injuries  in  a 
collision  at  a  railroad  crossing,  alleging 
that  the  operatives  of  the  car  negligently 
ran  the  same  on  the  railroad  crossing 
without  first  knowing  that  the  track  was 
clear,  and  that  by  reason  of  such  negli- 
gence plaintifl'  was  injured,  etc.,  was  not 
objectionable  as  an  insufficient  attempt  to 
particularize  defendant's  negligence. 
Montgomery  St.  R.  Co.  v.  Lewis,  41  So. 
736,   148   Ala.   134. 

In  a  complaint  against  a  carrier  for  in- 
juries to  a  passenger,  a  general  allega- 
tion of  negligence  is  superseded  by  alle- 
gations of  particular  acts  of  negligence. 
Houston,  etc.,  R.  Co.  v.  Summers  (Tex. 
Civ.  App.),  49  S.  W.  1106,  affirmed  in  .11 
S.  W.  324,  93  Tex.    631. 

Plaintiff  having  alleged  that  he  was  in 
the  usual  and  proper  place  for  taking  a 
street  car  at  the  time  he  was  struck,  an 
allegation  that  defendant  negligently 
failed  to  stop  the  car  after  discovering 
plaintiff's  presence  "at  said  time  and 
place"  was  insufficient  to  raise  the  issue 
of  discovered  peril  as  the  allegation  it- 
self negatives  any  inference  of  perilous 
position.  Townsend  v.  Houston  Elect. 
Co.  (Tex.  Civ.  App.),  154  S.  W.  i>29. 

69.  Physical  impossibility. — ^Rome  R., 
etc.,  Co.  V.  Keel,  3  Ga.  App.  769,  60  S.  E. 
468. 

70.  Birmingham  R.,  etc.,  Co.  v.  Wilcox 
(Ala.).  61  So.  908,  citing-  Birmingham  R., 
etc.,  Co.  V.  Jordan,  170  Ala.  530,  54  So. 
280. 

In  an  action  for  injuries  to  a  passenger, 
counts  of  the  complaint  held  not  demur- 
rable on  the  ground  that  the  general  aver- 
ment of  negligence  therein  was  over- 
come by   facts   specifically  alleged.  Birm- 
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ligence  generally,  and  rely  upon  the  doctrine  of  res  ipsa  loquitur,  and  allegations 
that  decedent's  death  was  caused  by  the  sudden  derailment  of  the  car  because 
of  the  negligent  condition  of  the  appliances  or  the  negligent  management  of  the 
car  by  the  employees  only  charges  negligence  generally,  and  does  not  allege  par- 
ticular acts  of  negligence  J 1 

§§  3111-3122.  Averment  of  Basis  or  Bases  for  Negligence— §  3111. 
In  General. — While  it  is  true  that  specific  averments  of  facts  may  tend  to 
and  be  sufficient  to  overcome  the  general  allegation  of  negligence,''' ^  it  is  also 
true  that  such  specific  averments  of  facts  may  tend  to  support,  rather  than 
lessen,  force  of  the  general  allegation  of  negligence.^^  And  it  is  held  that  a 
plaintiff,  suing  a  railroad  company  for  damages,  caused  by  the  neglect  of  its 
servants,  need  not  allege  the  particular  cause  of  the  accident;  and,  though  he 
does  so,  his  right  of  recovery  is  not  limited  by  the  allegation.''^* 

Inconsistent  Averments. — Inconsistent  and  contradictory  averments  in  the 
same  count,  as  a  general  rule,  seem  to  nullify  each  other .'^^  -q^^  [i  ha,s  been 
held,  in  an  action  for  injuries  to  a  passenger,  inconsistency  in  averments  of  the 
complaint  in  alleging  that  the  train  left  the  track  by  reason  of  rotten  and  de- 
fective ties  permitting  the  rails  to  spread,  and  that  the  breaking  of  the  axle  of 
a  car  caused  the  train  to  leave  the  track,  does  not  make  the  complaint  bad.''^ 
Specifications  of  negligence,  in  an  action  for  injuries  to  a  passenger  while 
.boarding  a  street  car,  in  that  the  car  was  started  before  plaintiff  was  afforded 
-a  reasonable  opportunity  to  board  the  same,  and  that  it  was  not  stopped  sub- 
sequently to  avert  the  peril  impending  in  plaintiff's  jeopardous  situation,  were 
not  inconsistent.^'' 

'  §  3112.  As  to  Stations  and  Stopping  Places. — A  complaint  for  injuries 
Teceived  while  at  the  station,  on  the  platform,  in  and  about  the  station  premises, 
or  at  the  place  of  boarding,  alighting,  or  stopping,  without  an  allegation  of  de- 
fendant's negligence,  does  not  state  a  cause  of  action  at  common  law  for  the 
carrier's   negligence.''®     While   it  seems   to  be  unnecessary  to   expressly   allege 

ingham  R.,  etc.,   Co.  v   Wilcox   (Ala.),  61  72.  See  Stauffer  v.  Metropolitan  St.   R. 

So.    908.  Co.,  243  Mo.  305,  147  S.  W.  1032. 

Complaint,  alleging  that  a  passenger  73.  Specific  averment  of  facts. — ^Indian- 
was  thrown  to  the  floor  of  a  st'-eet  car  by  apolis,  etc.,  R.  Co.  v.  Tucker  (Ind.  App.), 
a    sudden   jerk   while    alighting,    and   that  98  N.  E.  431. 

her  injuries  were  proximately  caused  by  74.    Specific    negligence    averred. — Car- 

the  negligent  manner  in  which  defendant  manty  v.  Mexican  Gulf  R.  Co.,  5  La.  Ann. 

operated    the   car,    was    sufBcient.     Birm-  703. 

ingham    R.,    etc.,    Co.   v.    Gonzalez    (Ala.),  75.       Averments       nullified. — Wilbur   v. 

61  So.  80.  Rhode  Island  Co.,  27  R.  I.  205,  61  Atl.  601. 

Complaint,   in   a  passenger's   action   for  76.    Inconsistent     averments. — Southern 

personal  injuries   in   alighting,   sufficiently  R.  Co.  v.  Roach,  78  N.  E.  201,  38  Ind  App. 

charged      negligence       by     alleging    that,  211. 

while   he   was   in   the   act  of   alighting  to  77.     Specifications    not    inconsistefnt — 

the    platform,    defendant's    servants,    neg-  Shanahan   v.    St.   Louis   Trans.   Co.,   83   S. 

ligently    and    without    notice,    caused    the  W.   783,   109    Mo.   App.   228. 

train  and  car  to  suddenly  start  with  such  78.   Negligence   must   be   alleged. — Fre- 

speed   as   to   throw   plaintiff  to   the   plat-  mont,  etc.^  R.  Co.  v.  Hagblad,  101  N.  W. 

form.     Lake  Erie,  etc.,  R.  Co.  v.  Beals,  50  1033.  72  Neb.  773,  4  L.  R.  A..    .NT.  S.,  254, 

Ind.   App.  450,  9^N.  E.  453.  modified  on  rehearing  in  106  tN.  W._  1041. 

71.  Special  averments  not  alleging  par-  In    an   action   against   a   street   railroad 

ticular  acts  of  negligence. — MacDonald  v.  for  injuries  to  a  passenger,  the  cnm.plaint 

Metropolitan  St.  R.  Co.,  118  S.  W.  78, 219  alleged    that    defendant    negligently    and 

Mo.  468,  16  Am.  &  Eng.  Ann.  Cas.  810.  carelessly  failed  to  provide  a  platform  or 

A   complaint     for    injuries   to   a     street  safe   and   convenient   place   and   means   of 

railway    passenger    may    charge    that    the  leaving  the  car  at  the  point  where  it  was 

accident  was  due  to  the  negligence  of  the  stopped  for  plantiff  to  alight,  and  that  it 

motorman,   or   to   defects   in   the   car,   and  negligently  failed   to   stop   the   car  at   tlie 

is   not   confined   to   one   ground   of  negli-  usual   place,   but  ran   it   to   a  point  where 

gence.     Paducah  Tract.  Co.  v.  Baker,  113  there   was   a    distance   of    about    two    or 

S.  W.  449,  130  Ky.  360,  19  L.  R.  A.,  N.  S.,  three   feet   from  the   step   to_  the   ground, 

XIS5.  negligently    informed    plaintiff    when    the 
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negligence  in  such  cases,  there  must  be  such  averments  of  related  facts  as  ta 
overcome  any  presumption  in  the  defendant's  behalf  and  to  definitely  show  a 
negligent  breach  of  duty  J®  The  pleading  need  not  state  the  facts  showing  the 
negligence  of  the  carrier  in  a  given  case.  Thus,  it  need  not  state  what  con- 
stitutes a  safe  place,  nor  give  a  minute  description  of  the  stopping  place,  nor 
of  the  injury  and  the  manner  and  means  of  its  infliction.*"  In  an  action  for 
injuries  received  at  a  station  or  stopping  place,  a  complaint  sets  forth  a  cause 
of  action  where,  after  alleging  the  relation,  it  avers  a  negligent  breach  of  some 
duty  owing  by  the  carrier  to  the  passenger.*^  Thus,  it  may  base  the  negligeiice 
on  failing  to  provide  adequate  stations,  facilities,  platforms,  approaches,  etc., 
failing  to  provide  and  maintain  safe  and  suitable  exits  for  ingress  and  egress  or 
for  boarding  and  alighting  from  the  vehicle,^^  failing  to  keep  proper  lookouts. 


car  stopped  that  she  had  arrived  at  her 
destination,  and  failed  to  assist  her  in 
alighting.  Held,  that  in  respect  to  the 
failure  to  provide  a  platform  in  the  street, 
and  in  running  the  car  beyond  the  usual 
place,  the  complaint  showed  no  cause  of 
action,  but  the  remaining  allegations  taken 
together  constituted  a  showing  of  negli- 
gence. Indiana  Union  Tract.  Co.  v.  Ja- 
cobs, 78  N.  E.  325,  167  Ind.  85. 

79.  A  complaint,  in  an  action  against  a 
street  railway  company  for  injuries  to  a 
passenger  while  alighting  from  a  car  in 
consequence  of  the  distance  from  the  step 
of  the  car  to  the  surface  of  the  street,  al- 
leged that  the  surface  of  the  street  was 
lower  than  the  top  of  the  rail  of  the  track, 
but  did  not  aver  that  the  track  was  not 
laid  to  conform  to  the  established  grade 
of  the  street.  Held,  that  it  would  be  pre- 
sumed that  the  track  conformed  to  the 
established  grade,  as  required  by  Burns' 
Ann.  St.  1901,  §  5454,  and  the  complaint 
did  not  show  a  negligent  construction  of 
the  track.  Indianapolis  Tract.,  etc.,  Co.  v. 
Pressell,  77  N.  E.  357,  39  Ind.  App.  472. 

A  complaint,  in  an  action  against  a 
street  railway  company  for  injuries  to  a 
passenger,  while  alighting  from  a  car,  in 
consequence  of  the  distance  from  the  step 
of  the  car  to  the  street,  which  alleged  that 
the  top  of  the  track  was  a  foot  higher 
than  the  surface  of  the  street  contiguous 
thereto,  did  not  charge  negligence  in  the 
construction  of  the  track  in  that  it  was 
not  constructed  on  the  proper  grade  or 
because  of  the  condition  of  the  street  out- 
side of  the  part  which  it  occupied.  Indian- 
apolis Tract.,  etc.,  Co.  v.  Pressell,  Y7  N. 
E.  357,  39  Ind.  App.  ''.73. 

A  complaint,  in  an  action  against  a 
street  railway  company  for  injuries  to  a 
passenger  while  alighting  from  a  car  in 
consequence  of  the  distance  from  the  step 
of  the  car  to  the  surface  of  the  street,  al- 
leged that  the  step  was  two  feet  above 
the  top  of  the  rail  of  the  track;  that,  ow- 
ing to  the  condition  of  the  street,  the  step 
stood  three  feet  above  the  level  thereof; 
that  the  company  did  not  furnish  an  ad- 
ditional step,  whereby  the  egress  from  the 
car  might  be  made  in  safety.  Held  not 
to  show  negligence  in  failing  to  furnish 
an  extra  step  to  enable  the  passenger  to 
alight  in  safety.     Indianapolis  Tract.,  etc., 


Co.  V.  Pressell,  77   N    E.  357,  39  Ind.  App. 
472. 

The  petition  in  an  action  against  a 
street  railway  company  for  injury  to  a 
passenger  by  turning  her  ankle  over  in 
alighting  in  the  daytime  states  no  cause 
of  action;  it  alleging  the  car  did  not  stop 
at  the  usual  place  where  the  street  was 
smooth,  but  was  negligently  stopped 
where  the  street  was  paved  with  rough 
and  uneven  granite  stones,  which  made 
it  an  unsafe  place  to  alight,  that  she  had 
no  means  of  observing  and  was  not 
warned  of  the  unsafe  condition,  and  that 
the  conductor  knowingly  failed  to  warn 
her  of  the  danger  of  alighting  there,  and 
urged  her  to  haste;  there  being  no  aver- 
ment that  the  stones  were  more  rough 
and  uneven  than  was  usual  on  streets  so 
paved,  that  there  was  a  hole  there,  that 
the  conductor  knew  it  was  unsafe  for  her 
to  alight  there,  or  that  the  condition  of  the 
stones  were  not  obvious  to  her.  Murn- 
ahan  v.  Cincinnati,  etc.,  St.  R.  Co.,  86  S. 
W.   688,    27   Ky.    L.    Rep.   737. 

80.  In  an  action  against  a  street  railway 
company  for  injuries  received  by  a  pas- 
senger on  alighting  from  a  car,  a  com- 
plaint alleging  the  failure  of  the  defend- 
ant to  provide  a  safe  place  for  alighting 
is  not  demurrable  in  not  averring  what 
constitutes  a  safe  place,  nor  in  giving  a 
minute  description  of  the  place  where  the 
stop  was  made  and  of  the  alleged  inju- 
ries. Montgomery  St.  R.  Co.  v.  Mason,  'A2 
So.  261,  133  Ala. '508. 

81.  Georgia  R.,  etc.,  Co.  v.  Lloyd,  129 
Ga.   650,   59   S.   E.   801. 

Where  plaintiff  in  his  petition  alleged 
that  while  sustaining  the  relation  of  a  pas- 
senger to  the  defendant,  and  at  the  time 
when  he  was  on  the  platform,  constructed 
and  maintained  by  defendant  for  the  use 
of  its  passengers  at  a  station  on  its  line, 
he  received  a  physical  injury  from  the 
running  of  defendant's  train,  the  petition 
was  not  subject  to  general  demurrer. 
Georgia  R.,  etc.,  Co.  v.  Adams,  56  S.  E. 
409,    127   Ga.   408. 

82.' Exits  for  egress  and  ingress. — A 
complaint  in  an  action  for  injuries  to  a 
passenger  which  alleges  that  he  alighted 
at  a  depot  in  the  nighttime,  that  while 
passing  from  the  depot  along  a  much 
traveled  pathway  he  fell  into  a  ditch  and 
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or  give  proper  and  necessary  notices  or  signals,  as  to  condition  of  stopping 
places  and  attending  dangers,®*  failing  to  stop  vehicle  at  proper  and  safe 
places, 8*  or  the  failure  to  otherwise  observe  due  caution  in  the  handling  of 
its  vehicles  or  other  facilities,*"  or  in  failing  to  properly  regulate  the  use  of  its 
premises  by  other  persons  or  carriers.*®     This  same  rule  applies   in  cases  of 


was  injured,  that  the  pathway  was  on  the 
carrier's  premises,  and  was  habitually 
used  with  its  knowledge  and  acquiescence 
by  its  passengers  in  leaving  its  depot  and 
trains,  at  and  before  the  time  of  the  in- 
jury by  the  invitation  of  the  carrier,  and 
that  the  carrier  negligently  allowed  the 
pathway  to  remain  unsafe,  makes  a  case 
of  a  passenger  leaving  a  train  by  a  route 
which  he,  as  well  as  passengers  in  gen- 
eral, was  invited  by  the  carrier  to  use, 
and  states  a  cause  of  action  as  against  a 
demurrer.  Alabama,  etc.,  R.  Co.  v.  God- 
frey,  156  Ala.   202,   47   So.   185. 

To  board  or  alight. — A  petition  in  an 
action  against  a  railroad  company  for  in- 
juries to  a  passenger  received  while  dis- 
embarking, owing  to  the  distance  from  the 
step  of  the  car  to  the  ground  below,  held 
good  as  against  a  general  demurrer.  In- 
ternational, etc.,  R.  Co.  V.  Clark  (Tex. 
Civ.  App.),  Tl  S.  W.  587,  judgment  re- 
versed in  72  S.  W.  584,  96  Tex.  349. 

In  an  action  by  a  passenger  for  inju- 
ries sustained  in  alighting-  from  a  train, 
a  petition  alleging  that  defendant  fre- 
quently moved  its  trains  at  such  station 
while  passengers  were  alighting  to  get  the 
engine  in  position  to  take  water,  which 
custom  was  unknown  to  plaintiff;  that  the 
distance  from  the  step  to  the  ground, 
which  was  rocky  and  uneven,  was  twen- 
ty-five or  thirty  inches  and  that  defendant 
neglected  to  have  a  stool  in  position;  that 
the  conductor  saw  plaintiff  descending, 
knew  that  she  needed  assistance,  that  no 
stool  was  in  position  on  which  she  could 
alight,  and  neglected  to  give  her  assist- 
ance, and  that  by  reason  of  either  or  all 
the  acts  of  negligence  of  defendants,  its 
agents  and  servants,  as  alleged  plaintiff 
sustained  the  injuries  complained  of,  was 
sufficient  as  against  a  demurrer.  St. 
Louis,  etc.,  R.  Co.  v.  Kennedy  (Tex.  Civ. 
App.),  96   S.  W.  653. 

A  petition  in  an  action  against  a  rail- 
road company  for  injuries  to  a  passenger 
received  while  disembarking,  owing  to 
the  distance  from  the  step  of  the  car  to 
the  ground  below,  held  good  as  against 
a  general  demurrer.  International,  etc., 
R.  Co.  V.  Clark  (Tex.  Civ.  App.),  71  S. 
W.  587,  judgment  reversed  on  another 
point  in  72  S.  W.  584,  96  Tex.  349. 

83.  In  an  action  for  injuries  to  plain- 
tiff's wife,  a  complaint  is  sufficient,  on  mo- 
tion to  dismiss,  where  under  it  plaintiff 
could  prove  that  defendant  was  a  "street 
railroad  operating  its  cars  on  a  specified 
avenue;  that  on  a  date  named  the  pave- 
ment within  two  feet,  if  its  tracks  was 
being  repaired;  that  plaintiff's  wife,  hav- 
ing an  infant  in  her  care,  was  a  passenger 


on  a  car,  which  came  to  a  full  stop  on 
the  avenue  named;  that  plaintiff's  wife 
alighted,  and  while  taking  her  child  from 
the  car,  without  her  own  fault,  her  foot 
slipped  into  a  hole,  causing  her  to  fall, 
thereby  sustaining  injuries;  and  that  de- 
fendant, knew  the  condition  of  the  street, 
and  did  not  give  warning  of  such  repairs. 
Catterson  v.  Brooklyn  Heights  R.  Co., 
116  N.  Y.  S.  760,  132  App.  Div.  399. 

84.  A  passenger  alleged  that  the  de- 
fendant company  operated  an  electric 
line  through  a  country  district;  that  the 
car  she  was  on  was  an  open  one;  that  at 
a  regular  station  defendant  maintained  an 
elevated  wooden  platform;  that  plaintiff 
notified  the  conductor  of  her  desire  to 
alight  at  this  station,  and  that  it  was  the 
duty  of  the  carmen  to  stop  opposite  the 
platform,  but  they  carelessly  ran  the  car 
beyond  that,  and  stopped  where  the 
ground  was  three  or  four  feet  below  the 
running  board  and  the  surface  was  rough; 
that  when  the  car  stopped  the  conductor 
carelessly  called  the  name  of  the  station, 
and  waited  for  plaintiff  to  alight,  without 
offertng  to  assist  her;  and  that  in  attempt- 
ing to  step  carefully  to  the  ground,  by 
reason  of  the  great  distance  and  the  un- 
even surface,  she  fell  and  was  injured. 
Held,  that  the  petition  stated  a  cause  of 
action,  though  it  was  not  expressly  aver- 
red that  the  place  where  the  car  stopped 
was    unsafe    or    dangerous.    Fillingham   v. 

^  St.   Louis,   Trans.   Co.,   77   S.   W.   314,   102 
Mo.  App.  573. 

85.  Georgia  R.,  etc.,  Co.  v.  Lloyd,  129 
Ga.  650,  59   S.   E.  801. 

A  petition  alleged  that  plaintiff  was  a 
passenger  and  left  the  waiting  room  in  a 
station  to  board  the  train;  that  the  pas- 
sageway was  not  more  than  three  feet 
wide,  upon  which  were  several  baggage 
trucks  on  which  negroes  were  seated, 
compelling  plaintiff  to  pass  between  the 
trucks  and  the  edge  of  the  passageway 
next  the  track,  that  in  so  doing  an  engine 
of  defendant  approached  her  from  the 
rear  without  any  signal  and  struck  peti- 
tioner on  the  back,  knocking  her  down, 
and  inflicting  the  injuries  complained  of; 
that  the  engine  was  running  at  a  danger- 
ous rate  of  speed,  and  that  the  employees 
in  charge  failed  to  keep  a  proper  look- 
out. Held,  to  state  a  good  cause  of  action. 
Georgia  R.,  etc.,  Co.  v.  Lloyd,  59  S.  E. 
801,  129  Ga.  650. 

86.  Plaintiff  alleged  that  he  was  a  pas- 
senger of  defendant  railroad  company; 
that  he  was  invited  by  defendant's  agent 
to  enter  its  terminal  at  W.  to  board  one 
of  defendant's  cars,  and  that  while  stand- 
ing   on     defendant's     platform    defendant 
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injuries  arising  from  the  negligent  or  unlawful  failure  to  open,  light  or  heat 
station  houses,  etc.,*^  but  there  as  in  other  cases  the  negligent  breach  of  a  duty 
must  be  alleged,  or  else  the  complaint  is  demurrable. ^^  The  complaint,  for 
injuries  to  one  waiting  at  a  flag  station  to  take  passage,  need  not  set  up  the 
instrumentality  of  the  injury  or  the  manner  in  which  it  was  received.^^  But 
where  no  presumption  of  negligence  arises  from  the  basis  or  bases  stated,  the 
petition  must  allege  negligence  in  that  regard,  or  no  sufficient  cause  of  action 
is  stated.®"  And  such  an  allegation  must  not  be  indefinite  and  uncertain,  if  it 
would  withstand  a  special  demurrer.^  ^  An  allegation  in  an  action  for  com- 
pelling plaintiff  to  leave  a  railway  waiting  room  at  a  junction  point  that  she  had 
to  wait  "several  hours"  for  a  train  is  subject  to  special  demurrer  where  no 
reason  appears  why  the  time  can  not  be  more  definitely  alleged. ^^^ 

§  3113.  As  to  Roadbed  and  Track. — An  averment  that  the  carrier  had 
negligently  constructed  its  tracks  at  or  near  the  curve  where  the  injury  occured 
is  sufficiently  specific."^  It  has  been  held  that  an  averment  that  the  roadbed 
and  track  of  the  carrier  were  in  bad  condition  and  repair  was  not  too  general. 9* 


knew,  or  had  reasonable  cause  to  know, 
that  the  agents  of  another  railroad  were 
using  or  about  to  use  the  platform  by 
moving  its  freight  trucks  against  and 
over  plaintiff's  foot;  and  that  defendant 
negligently  permitted  them  to  do  so. 
Held,  that  the  declaration  stated  a  cause 
of  action.  Miller  v.  West  Jersey,  etc.,  R. 
Co.    (N.   J.),   71  Atl.   1113. 

87.  See  Smith  v.  Seaboard,  etc.,  R.  Co., 
10  Ga.  App.  327,  73  S.  E.  533. 

A  petition  charging  a  railroad  with  neg- 
lect of  duty  in  not  providing  "proper 
lights  and  accommodations  for  passen- 
gers at  its  freight  depot"  at  the  time,  and 
that  plaintfi's  fall  and  injuries  were  oc- 
casioned by  that  neglect,  is  sufficient  on 
general  demurrer.  Stewart  v.  Interna- 
tional, etc.,  R.  Co.,  53  Tex.  289,  37  Am. 
Rep.   753. 

88.  Smith  v.  Seaboard,  etc.,  R.  Co.,  10 
Ga.   App.   327,   73    S.    E.    523. 

A  complaint  alleged  that  plaintiff  pur- 
chased a  round  trip  ticket  to  another  town 
on  defendant's  road  and  return,  intending 
to  return  on  the  same  day  by  a  train 
leaving  the  place  to  which  she  went  at 
10:36  p.  m.;  that  she  went  to  defendant's 
depot  to  return,  and  that  the  night  was 
dark  and  defendant  had  negligently  failed 
to  provide  any  artificial  lights,  and  the 
grounds  and  platform  were  in  total  dark- 
ness, and  that  by  reason  thereof  plaintiff 
was  unable  to  see  the  obstruction  formed 
by  the  raised  end  of  the  platform  by 
which  she  was  caused  to  stumble  and  fall, 
permanently  injuring  her  leg.  Held,  that 
the  complaint  stated  a  cause  of  action. 
Cleveland,  etc.,  R.  Co.  v.  Harvey,  45  Ind. 
App.  153,  90  N.  E.  318. 

89.  Flag  station — Instrumentality  un- 
necessary-— Louisville,  etc.,  R.  Co.  v. 
Glasgow  (Ala.),  60  So.  103. 

90.  In  an  action  against  a  carriei  for  in- 
juries, plaintiff  alleged  that  while  pass- 
ing through  the  doors  of  defendant's  sta- 
tion which  were  opened  in  the  usual 
manner,    "said    doors,    without    notice    or 


warning  to  plaintiff,  suddenly  closed, 
and  plaintiff  was  crushed  between  the 
same,"  and  that  she  suffered  certain 
specified  injuries.  Held,  that  the  petition 
does  not  state  a  cause  of  action,  as 
there  is  no  allegation  that  the  injuries  re- 
sulted from  defendant's  negligence,  and 
there  is  no  necessary  presumption  of  neg- 
ligence from  the  facts  stated.  Rawson  v. 
Kansas  City  Elev.  R.  Co.,  129  Mo.  App. 
613,  107  S.  W.  1101. 

91.  In  a  suit  for  injuries  caused  by  the 
gross  negligence  of  defendant's  conductor 
in  causing  plaintiff  to  leave  the  train  at  a 
dangerous  place  in  the  nighttime  other 
than  that  at  which  he  had  agreed  to  stop 
the  train,  an  allegation  that  in  plaintiff's 
attempt  to  get  out  of  the  place  where  de- 
fendant had  negligently  placed  her  she 
fell  into  a  hole,  badly  wrenching  her  side 
and  back,  is  subject  to  a  special  demurrer 
on  the  ground  that  the  allegations  are  in- 
definite and  uncertain,  and  should  be 
stricken  unless  cured  by  amendment. 
Waldrup  v.  Central,  etc.,  R.  Co.,  56  S.  E. 
439,    127    Ga.   359. 

92.  Allegation  as  to  time  of  waiting — 
Riley  v.  Wrightsville,  etc.,  R.  Co.,  133 
Ga.  413,  65  S.  E.  890,  24  L.  R.  A.,  N.  S., 
379,   18   Am.   &  Eng.    Ann.   Cas.   208. 

93.  Sufficiently  specific. — Braunstein  v. 
People's  R.  Co.,  1  Boyce's  (24  Del.),  310, 
77   Atl.   738. 

94.  Averment  not  too  general. — In  an 
action  for  damages  for  injury  to  the  per- 
son, the  complaint  averred  that  the  de- 
fendant, a  railroad  company,  did  not  use 
due  care,  diligence,  and  skill,  in  carrying 
the  plaintiff;  but,  on  the  contrary,  the 
track  of  the  railroad  was  in  bad  condition 
and  repair,  and  the  defendant,  by  his 
servants,  etc.,  negligently,  unskillfully, 
and  carelessly  ran  its  train  of  cars, 
whereby,  etc.  Held,  on  demurrer,  that 
the  averment  of  the  condition  of  the 
track  was  not  too  general.  Ohio,  etc..  R. 
Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719. 
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And  a  petition  which  alleges  negligence  of  servants  in  charge  of  the  "railroad, 
train,  and  roadbed"  alleges  that  the  track  was  defective,  though  the  word  "road- 
bed" does  not  include  track  and  ties,  since  the  word  "railroad"  is  broad  enough 
to  include  the  roadbed  and  the  superstructure  including  cross-ties,  rails,  and 
fastenings. ^^  In  an  action  against  a  carrier  for  injuries  to  a  passenger,  an  aver- 
ment of  the  declaration  that  defendant  negligently  constructed  its  tracks  at  the 
curve  where  the  accident  occurred,  and  so  carelessly  maintained  and  repaired 
the  tracks,  and  so  carelessly  allowed  them  to  be  and  become  unsafe  and  defec- 
tive at  the  curve,  etc.,  sufficiently  alleged  in  what  respect  the.  tracks  were  im- 
properly and  unskillfully  constructed. ^^ 

Obstructions  on  Roadbed  or  Track. — Where  an  injury  resulted  from  a 
sudden  jerk  of  a  car  caused  by  an  obstruction  on  the  track  which  was  under 
the  defendant's  control,  an  allegation  that  the  obstruction  was  "in  and  upon  de- 
fendant's tracks"  is  a  sufficient  allegation  that  the  obstruction  was  under  de- 
fendant's control. ^^ 

§  3114.  As  to  Vehicle. — The  plaintiff  when  suing  for  injuries  resulting 
from  defective  conditions  of  the  vehicle  may  aver  the  basis  or  bases  of  negli- 
gence and  rely  on  the  presumption  in  favor  of  the  passenger. ''^  But  if  the  plain- 
tiff states  a  case  of  specific  negligence  he  abandons  his  right  to  the  presumption 
arising  from  the  rule  of  res  ipsa  loquitur  and  must  prove  the  specific  negligence 
as  averred.^*  In  an  action  for  injuries  arising  from  negligence  in  failing  to  re- 
pair defects,  remove  obstacles,  etc.,  in  the  vehicle  the  petition  is  not  subject  to 
demurrer  where  it  states  the  length  of  time  the  defect  existed,  and  avers  that 
it  was  sufficient  for  the  carrier  to  have  had  notice  thereof. ^  Nor  is  it  nec- 
essary_  to  allege  that  such  obstacle  or  dangerous  agency  remained  there  any 
certain  length  of  time,  although  some  allegation  in  this  respect  may  be  neces- 
sary if  the  thing  had  been  placed  there  by  some  one  other  than  the  carrier's 
agents.^  Where  the  allegations  of  a  complaint  for  an  injury  resulting  from 
being  thrown  from  the  platform  between  cars,  avers  nothing  inconsistent  with 
due  care  on  the  part  of  the  carrier  with  regard  to  vestibules  to  cars,  there  is  no 
ground  for  implied  negligence.^ 

95.  Allegation  broad  enough. — Skiles  v.  ated  by  defendant,  and  that  it  was  un- 
St.  Louis,  etc.,  R.  Co.,  108  S.  W.  1082,  safe  and  unsound,  and  fell,  injuring  plain- 
130  Mo.  App.  163.  tiff,   makes   a  prima  facie   case.     Winhein 

96.  Braunstein    v.    People's   R.    Co.,    1      ^-  Field,  107  III.  App.  145. 

Boyce's    (24   Del.),   310,   77   Atl.   738.  ^^-  Kennedy  v.  Metropolitan  St.  R.  Co., 

97.  Obstructions  on  roadbed  or  track.-      Yf^°^    "^^V'  'r   ^-.^-m  '  ^,'^//c 

North  Chicago  St.  R.  Co.  v.  Schwartz,  82       w    «79^  kIL  mS°"  ^^,1  ^  V^p  ^r  ^• 

Til     Ar,ri    4Qq  W.  872;  Feary  v.  Metropolitan  St.  R.  Co., 

98    A  ■petition   alleging  that    defendant  162  Mo.  75,  62  S.  W.  .452.                   _ 

allowed    the    car,    controller,    motor,    and  •   ^.-  ^"/"  ^<^''°"  ^S^'^st  a  carrier  tor  in- 

electrical     appliances      "to      become      out  J"""   to   a  passenger   who    slipped   on   a 

of        order,         and      allowed      the      con-  banana   peel   lying   on   a   step    of   the   car 

troller   *    *   *    to  burn  out,  causing  an  ex-  ^^^-^"  .^^e    was    debarking,    the    complaint 

plosion,     setting    said     car      on     fire     and  fleged   Aat  the  peel  was  there  long  be- 

causing    a  pani?    among    the    passengers,  ^'''^    '^e    train    left    the    terminal    station 

and    plaintiff    was    thrown,    pushed,    and  f"^   "^^^  ^,^^^"   permitted  to   remain     here 

knocked    from    the   car    by    the    persons  ^""^  more  than  an  hour,   and  that   defend- 

frightened     *     *     *     striking      upon       his  ^"*    "'g^t'    ^.^    ^^e    exercise    of    ordinary 

head,"   etc.,    specially   charges   negligence.  "-^'^^  ,^?7^  M",''.°^'^^''  i^'    ^^^^   -"5    ^^' 

KenAedy  v.   Metropolitan   St.   R.   Co ,   128  "^^•'^  '*•     ^^^d'   that  the  complaint  was 

Mo.  App.  297,  107  S.  W.  16.  sufficient  as  against  a  demurrer  for  want 

An  avermeAt  of  the  breaking  of  the  ma-  °^  ^f '^t^'  aP'"^^"''^^'  '*?•'  ^-  F°q/'-/?-    ' 

chinery,  and  the  consequent  filling  of  the  ^°.^".'^-   ^PP;   \f^    ^l    ^■,''\l°^t'  .^''liT 

elevato;  from  the  third  _floor  to  the  base-  f^'^'"!  lis         "'       ""^ 

ment,  raises  a  presumption  of  negligence.  ' 

Winhein  v.  Field,  107  111.  App.  145.  2.   Dallas,   etc.,    St.   R.    Co.   v.   Black,   40 

In   an   action   for   injuries,   an   averment  Tex.  Civ.  App.  415,  89  S.  W.  1087. 

that  plaintiff  was  a  passenger,  in  the  ex-  3.  Pittsburgh,  etc.,  R.  Co.  v.  Schepman, 

ercise   of   due   care,   on   an   elevator   oper-  171   Ind.  71,  84  N.   E.  988. 
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Scope  of  Allegation. — Where  a  petition  in  an  action  for. injuries  to  a  pas- 
senger on  a  street  car  alleged  that  the  motor  was  defective  but  also  charged  that 
the  machinery,  appliances,  and  parts  of  the  car  were  defective,  such  allegation 
was  sufficiently  broad  to  include  not  only  the  motor  but  all  the  other  electric 
appliances  with  which  the  car  was  equipped.* 

Averment  Too  General. — In  an  injury  action  against  a  carrier  by  a  pas- 
senger, an  allegation  that  defendant  so  carelessly  repaired  and  maintained  the 
tracks  and  the  running  parts  of  the  passenger  car,  and  so  carelessly  allowed  them 
to  become  unsafe  and  defective,  etc.,  is  too  general  in  respect  to  how  the  tracks 
and  running  parts  of  the  car  were  unsafe;  the  phrase  "the  tracks  and  running 
parts"  not  being  restricted  in  meaning  to  wheels  and  axles,  but  being  broad 
enough  to  embrace  as  much  as  the  phrase  "defective  brakes  and  other  appli- 
ances."^ 

§  3115.  Receiving  and  Discharging  Passengers. — Where  the  complaint 
alleges  negligence  upon  the  part  of  the  carrier,  while  the  passenger  is  boarding 
or  alighting  from  the  vehicle,  either  in  the  management  of  the  vehicle  or  upon 
the  part  of  its  servants  or  agents  in  the  line  of  their  duty,  it  is  sufficient  with- 
out setting  forth  the  specific  acts  which  are  evidence  of  the  negligence.®  Where 
a  duty  to  the  person  injured  and  a  breach  thereof  is  definitely  shown,  the  pe- 
tition is  sufficient,''  and  averments  from  which  these  facts  must  necessarily  be  im- 


4.  Scope  of  allegation. — Erod  v.  St. 
Louis  Trans.  Co.,  115  Mo.  App.  202,  91 
S.  W.  993. 

5.  Averment  too  general. — Braunstein 
V.  People's  R.  Co.,  1  Boyce's  (24  Del.), 
310,  77  All.  738. 

6.  Taking  up  and  setting  down  passen- 
gers  Bobbin  V.  United  R.   Co.,   169   Mo. 

App.  424,   153   S.  W.  70. 

A  declaration  alleging  that,  while  a  pas- 
senger was  "in  the  exercise  of  due  care 
in  alighting  from  said  train  at  his  des- 
tination, said  train  was  carelessly  and 
negligently  moved,  and  *  *  *  he  was 
by  such  negligence  and  carelessness 
thrown  violently  down  on  the  ground" 
and  injured,  sufficiently  alleges  negli- 
gence. Hunter  v.  Philadelphia,  etc.,  R. 
Co..  1  Boyce's  (24  Del),  5,  75  Atl.  962. 

A  general  allegation  in  a  petition  in  an 
action  for  injuries  to  a  passenger  on  a 
street  car  that  the  car  was  started  before 
the  passenger  had  time  to  be  seated,  and 
that  injury  resulted  therefrom  states  a 
cause  of  action.  Brady  v.  Springfield 
Tract.  Co.,  140  Mo.  App.  421,  134  S.  W. 
1070. 

A  petition,  in  an  action  against  a  rail- 
road company  for  injuries  to  a  passen- 
ger, which  alleges  "that  the  train  started 
before  the  plaintiff  had  reasonable  time 
to  alight,"  is  a  sufficiently  specific  aver- 
ment that  the  train  was  negligently 
started  while  plaintiff  was  in  the  act  of 
alighting.  McCaslin  v.  Lake  Shore,  etc., 
R.    Co.,    93    Mich.   553,    53  'N.   W.    724. 

In  an  action  by  a  passenger  for  in- 
juries sustained  in  alighting  from  a  train, 
a  petition  alleging  that  defendant  fre- 
quently moved  its  trains  at  such  station 
while  passengers  were  alighting  to  get 
the  engine  in  position  to  take  water, 
which  custom  was  unknown  to  plaintiff; 
that   the    distance    from   the    step    to    the 


ground, .  which  was  rocky  and  uneven, 
was  twenty-five  or  thirty  inches  and  that 
defendant  neglected  to  have  a  stool  in 
position;  that  the  conductor  saw  plaintiff 
descending,  knew  that  she  needed  assist- 
ance, that  no  stool  was  in  position  on 
which  she  could  alight,  and  neglected  to 
give  her  assistance,  and  that  by  reason 
of  either  or  all  the  acts  of  negligence  of 
defendants,  its  agents  and  servants,  as 
alleged  plaintiff  sustained  the  injuries 
complained  of,  was  sufficient  as  against  a 
demurrer.  St.  Louis,  etc.,  R.  Co.  v.  Ken- 
nedy  (Tex.   Civ.  App.),  96  S.  W.  653. 

Where  the  complaint  alleged  that  the 
car  had  stopped,  and  passengers  were 
alighting,  and  that  plaintiff  was  in  the 
act  of  stepping  to  the  ground,  when  the 
car  was  suddenly  started  without  warn- 
ing, and  she  was  violently  thrown  down, 
it  was  not  demurrable,  though  there  were 
allegations  that  because  of  defective  eye- 
sight plaintiff  did  not  know,  and  could 
not  have  known  by  ordinary  diligence, 
that  the  car  was  in  motion.  Mueller  v. 
"Washington  Water  Power  Co.,  106  Pac. 
476,  56  Wash.   556. 

7.  South  Chicago  City  R.  Co.  v.  Zerler, 
31  Ind.  App.  488,  65  N.  E.  599;  Union 
Tract.  Co.  v.  Siceloff,  34  Ind.  App.  511, 
73  N.  E.  266;  Citizens'  St.  R.  Co.  i:  Shep- 
herd (Ind.  App.),  59  N.  E.  349;  Gorman 
V.  St.  Louis  Trans.  Co.,  96  Mo.  App.  602, 
70  S.  W.  731;  Cramer  v.  Springfield  Tract. 
Co.,  112  Mo.  App.  350,  87  S.  W.  24. 

A  complaint  claimed  specific  damages 
against  an  electric  railway  company  on 
allegations  that,  while  plaintiff  passenger 
was  alighting  at  his  destination,  the  car 
started  or  jerked,  or  the  speed  thereof 
was  suddenly  increased,  proximately 
causing  him  to  fall,  resulting  in  specified 
injuries;  that  he  was  thrown  or  caused  to 
fall   through   and   as    a   proximate   conse- 
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plied  are  sufficient,^  even  though  the  pleading  may  be  faulty  in  assuming,  instead 
of  alleging,  some    material   fact     where  such    fault    is  not  pointed  to  by    de- 


■quence  of  defendant's  negligence  in  and 
about  carrying  him  as  its  passenger. 
Held,  that  the  complaint  was  not  demm-- 
rable  as  being  vague,  uncertain,  and  in- 
definite, as  not  showing  any  duty  or  any 
violation  of  any  duty.  Birmingham  R., 
«tc.,  Co.  V.  McGinty,  158  Ala.  410,  48  So. 
491. 

A  count  charging  in  general  terms  that 
the  car  of  defendant,  by  the  carelessness 
■of  the  management  of  those  having  it  in 
charge,  ran  over  the  body  and  arm  of 
the  plaintiff  who  was  a  passenger  and  as 
he  was  alighting  therefrom  will  be  sus- 
tained. Breese  v.  Trenton  Horse  R.  Co., 
52  N.  J.   L.  -250,   19   Atl.   204. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained  by 
a  passenger  in  alighting  from  a  train,  the 
complaint  alleged  not  only  that  the  in- 
firmity of  plaintiff  was  well  known  to  de- 
fendant, but  also  that  it  was  dangerous 
for  her  to  alight  from  the  train  without 
the  aid  of  a  footstool,  which  it  was  the 
custom  of  defendant  to  provide,  but 
which  was  not  provided  at  the  time  of 
the  injury.  Held,  that  negligence  on  the 
part  of  defendant  was  sufficiently  alleged. 
Madden  v.  Port  Royal,  etc.,  R.  Co.,  35 
S.  C.  381,  14  S.  E.  713,  28  Am.  St.  Rep. 
855. 

Negligent  breach  of  duty  in  elevator 
'case. — In  an  action  for  injuries  sustained 
in  alighting  from  an  elevator,  a  declara- 
tion alleging  that,  after  the  elevator  had 
reached  the  floor  at  which  plaintiff  was 
to  get  off,  she  was  invited  to  alight  by 
■defendant's  servant  opening  the  door,  and 
such  servant  caused  it  to  move  upward, 
that  while  passing  out  of  the  elevator 
whereby  one  of  plaintiff's  feet  was  caught 
between  the  ele/ator  and  the  floor  of  the 
building,  and  injured,  was  not  demurrable 
for  failure  to  state  facts  constituting  a 
cause  of  action.  Bullock  v.  Butler  Exch. 
Co.,   46  Atl.   273,   22   R.    I.    105. 

8.  A  complaint  in  an  action  against  a 
street  railway  company  for  injuries  re- 
ceived by  a  passenger  while  alighting 
from  a  car,  in  consequence  of  the  sudden 
starting  of  the  car,  which  alleged  that 
the  car  stopped  at  the  intersection  of  des- 
ignated streets,  which  was  plaintiff's 
point  of  destination;  that  she  attempted 
to  alight  there;  that  before  she  had  fully 
got  off  the  car  was  put  in  motion,  and  as 
a  proximate  consequence  thereof  she  was 
thrown  to  the  ground;  that  the  starting 
of  the  car  caused  the  injuries  complained 
of;  and  that  the  car  was  negligently  oper- 
ated— states  a  cause  of  action  as  against 
the  objections  that  it  fails  to  sufficiently 
state  defendant's  negligence,  that  it  fails 
to  allege  that  defendant  put  the  car  in 
motion    while    she   was    alighting,    that   it 


fails  to  allege  that  the  car  stopped  for 
purpose  of  allowing  passengers  to  alight, 
that  it  fails  to  show  that  the  place  where 
the  car  stopped  was  a  regular  stopping 
place  for  passengers  to  alight,  and  that  it 
fails  to  show  that  defendant's  servants 
had  notice  of  her  attempt  to  alight.  Birm- 
ingham R.,  etc.,  Co.  V.  Handy  CMa.),  39 
So.  917. 

It  is  only  necessary  to  allege  that  plain- 
tiff was  injured  while  being  carried  as  a 
passenger,  by  the  act  of  the  carrier  in 
operating  the  instrumentality;  negligence 
being  presumed.  Nilson  z,'.  Oakland  Tract. 
Co.,  101  Pac.  413,  10  Cal.  App.  103. 

The  complaint  alleged  that  it  was  de- 
fendant's custom  to  stop  its  street  cars 
at  a  certain  street,  and  that  when  a  car 
approached  the  corner  in  charge  of  its 
motorman  and  conductor,  plaintiff,  being 
in  full  view  of  the  motorman  and  con- 
ductor, signaled  the  car  to  stop,  and  it 
had  almost  stopped,  when  plaintiff  took 
hold  of  the  support  and  was  boarding  the 
car,  when  it  suddently  started  forward 
without  warning  before  plaintiff  had  ob- 
tained a  footing,  so  as  to  jerk  him  so 
violently  as  to  prevent  him  from  getting 
on,  whereby  he  was  dragged,  etc.  Held 
to  sufficiently  allege  that  the  motorman 
saw  plaintiff  and  understood  the  signal 
to  stop;  the  word  "signal"  miCaning  to 
communicate  by  means  of  an  understood 
sign,  and  sufficiently  showed  that  the  in- 
jury was  caused  by  the  want  of  care  of 
defendant's  servants.  Nilson  v.  Oakland 
Tract.  Co.,  101  Pac.  413,  10  Cal.  App.  103. 

The  sudden  jerking  of  a  train  is  suffi- 
ciently pleaded  as  negligence,  though  it 
is  not  designated  negligent,  the  complaint 
alleging  that,  after  the  carrier  had  caused 
its  passengers  to  go  on  the  car  platform, 
in  the  nighttime,  for  the  purpose  of  get- 
ting off  its  train  at  a  station,  and  while 
plaintiff  was  attempting  to  alight,  the  train 
suddenly  jerked,  and  threw  her  off  the  car. 
Rehearing  65  N.  E.  557,  denied  in  Cincin- 
nati, etc.,  R.  Co.  V.  Worthington,  66  N. 
E.  478,  30  Ind.  App.  663,  96  Am.  St.  Rep. 
355. 

A  petition,  alleging  that  defendant's 
street  cars  regularly  stopped  at  a  desig- 
nated point  to  discharge  and  receive  pas- 
sengers, that  plaintiff  attempted  to  enter 
a  car  at  that  point,  and  that,  while  in  the 
act  of  doing  so,  defendant's  servants  neg- 
ligently started  the  car  forward  with  a 
violent  jerk,  is  not  subject  to  the  objec- 
tion that  it  states  no  cause  of  action,  be- 
cause not  alleging  that  the  car  had 
stopped  to  receive  passengers,  the  alle- 
gation that  the  car  "started,"  by  neces- 
sary implication,  being  an  allegation  that 
the  car  was  stationary  at  the  time.  Peter- 
son V.  Metropolitan  St.  R.  Co.,  Ill  S.  W. 
37,   211   Mo.   498. 
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tnurrer.8  Where  the  matter  in  which  the  injury  was  inflicted  is  set  forth,  it 
must  be  of  sufficient  certainty.i°  The  complaint  can  not  be  said  to  be  vague 
and  uncertain  merely  because  the  plaintiff  does  not  specify  the  points  wherein 
the  carrier  was  negligent,  or  because  the  servants  are  not  expressly  alleged  to 
have  been  at  the  time  engaged  in  their  line  of  duty.^i  The  gist  of  the  negli- 
gence alleged  in  a  petition  in  an  action  for  injuries  to  a  passenger  while  board- 
ing or  alighting  from  a  car,  is  that  the  operators  of  the  car  negligently  started 
the  car  before  the  passenger  had  reached  a  place  of  safety,  and  thereby  put 
him  in  a  position  of  danger  when  it  was  the  duty  of  the  operators  of 
the  car  not  to  start  it  until  he  had  been  given  a  reasonable  opportunity  to 
reach   a  place  of   comparative   safety,!^   and   other   averments   as   to  surround- 


9.  A  count  alleging  that  plaintiff  in- 
formed defendant's  conductor  of  his  de- 
sire to  alight  at  a  certain  point;  that  it 
then  became  the  duty  of  defendant's  serv- 
ant, after  slackening  the  speed  of  the  car, 
not  to  increase  the  speed  imtil  plaintiff 
liad  alighted,  or  had  a  reasonable  oppor- 
tunity to  do  so,  but  that,  notwithstanding 

-  such  duty,  defendant's  servant  negligently, 
suddenly,  and  greatly  increased  the  speed 
of  the  car  before  plaintiff  had  alighted  or 
had  a  reasonable  opportunity  to  alight,  in 
consequence  of  which  negligence  plain- 
tiff's body  was  thrown  from  the  car,  etc., 
though  faulty  in  assuming,  instead  of  al- 
leging, that  defendant's  servant  slackened 
the  speed  on  being  informed  that  plaintiff 
desired  to  alight,  was  nevertheless  good 
as  against  a  demurrer  on  the  ground  that 
it  failed  to  allege  increase  of  speed  at  the 
time  plaintiff  was  in  the  act  of  alighting. 
Birmingham  R.,  etc.,  Co.  v.  Glover,  38 
So.  836,  143  Ala.  492. 

10.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  a  petition 
which  avers,  in  substance,  that  plaintiff 
was  a  passenger,  that  by  the  negligence 
of  the  conductor  he  was  induced  and  di- 
rected to  step-  off  the  train  before  it 
reached  the  platform,  the  conductor  tell- 
ing him  he  was  then  at  the  right  place, 
and  that  in  so  doing  his  injuries  were  re- 
ceive, is  sufificiently  certain  as  to  the  man- 
ner in  which  the  accident  occurred.  Depp 
-v.  Louisville,  etc.,  R.  Co.,  13  Ky.  L.  Rep. 
366,   14   S.  W.   363. 

11.  Birmingham  R.,  etc.,  Co.  v.  King, 
149  Ala.  504,  42  So.  612. 

A  declaration  alleging  that  a  passenger 
on  a  street  car  who  was  leaving  the  car 
after  it  had  stopped  was  injured  by  the 
sudden  starting  of  the  car  without  notice 
and  sudden  stopping  with  a  jerk  states 
a  cause  of  action,  and  where  the  proofs 
sustain  the  allegations,  an  instruction 
that  plaintiff  is  entitled  to  recover  if  the 
jury  finds  such  to  be  the  fact  is  not  er- 
roneous. Jacksonville  Elect.  Co.  v. 
Batchis,  44  So.  933,  54  Fla.  193. 

A  declaration  averring  that  a  street  car 
had  slowed  down  almost  to  a  standstill 
on  notice  by  plaintiff  of  intent  to  board 
the  same,  and  that  said  defendant  by  its 
servants  then  and  there  requested  plain- 
tiff to  board,  and  that  while  he  was  so  do- 
ing the  car  suddenly  started  to  plaintiff's 
injury,    is    not   bad    on    general    demurrer. 


Hess  V.  Public  Service  R.  Co.,  86  Atl.  951, 
84  N.  J.  L.  320. 

12.  The  gist  of  the  action. — Conway  v. 
Metropolitan  St.  R.  Co.,  161  Mo.  Apo. 
81,  143  S.  W.  1101  ;  Houston,  etc.,  R.  Co. 
V.  Hubbard  (Tex.  Civ.  App.),  37  S.  W.  35. 

Rev.  St.  1889,  §  2074,  requires  that  in 
construing  a  pleading  to  determine  its  ef- 
fect its  allegations  shall  be  liberally  con- 
strued with  a  view  to  substantial  justice. 
A  petition  alleged  that  a  passenger  on  a 
street  car  requested  the  conductor  to  let 
her  off  at  a  certain  street:  that,  on  reach- 
ing there,  it  appeared  that  the  car  was 
not  going  to  stop,  and  the  passenger  again 
indicated  to  the  conductor  her  wish  to  get 
off  there;  that  immediately,  as  if  in  re- 
sponse to  her  request,  the  car  slowed 
down,  until  its  motion  was  scarcely  per- 
ceptible, when  she  attempted  to  alight; 
and  that  while  doing  so  the  car  started 
suddenly,  and  she  was  thrown  down. 
Held,  after  verdict,  that  it  did  not  charge 
that  the  passenger  specially  requested  to 
be  let  off  at  an  unusual  palce,  but  it  im- 
plied that  the  car  was  stopped  at  her  re- 
quest, and  that  the  conductor  saw,  or 
should  have  seen,  her  alighting;  so  that 
it  was  unnecessary  to  allege  that  the, car 
started  before  she  had  time  to  alight. 
Cobb  V.  Lindell  R.  Co.,  50  S.  W.  310,  149 
Mo.  135.  See  McKinstry  v.  St.  Louis 
Trans.  Co.,  108  Mo.  App.  12.  82  S.  W. 
1108. 

A  complaint  alleged  that  plaintiff's  des- 
tination was  at  a  certain  street,  and  that 
while  he  was  at  his  destination  and  in 
the  act  of  getting  off  the  car  it  was 
started  without  allowing  him  sufficient 
time  to  get  off,  whereby  he  was  mjured. 
Held,  that  the  complaint  stated  a  cause  of 
action.  Knuckey  -o.  Butte  Elect.  R.  Co., 
109   Pac.   979,   41   Mont.   314. 

A  count  of  a  declaration  alleging  the 
duty  of  a  carrier  to  use  proper  care  in 
the  operation  of  its  trains,  so  as  to  pre- 
vent injuries  to  plaintiff  and  carry  her 
safely  to  destination,  and  the  disregard  of 
those  duties,  in  that,  while  at  the  instance 
and  request  of  the  carrier  she  was  at- 
tempting to  board  its  train,  defendant 
without  warning  negligently  caused  the 
train  to  be  suddenly  jerked  forward, 
whereby  she  was  thrown  down,  resulting 
in  the  injuries  of  which  she  complained, 
is  good  on  demurrer,  though  it  omits  to 
allege   that  the   carrier   failed   to   stop   its 
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ing  circumstances  are  considered  as  matters  of  inducement/^  and  surplusage.^* 
A  complaint  in  an  action  for  injuries  to  a  street  car  passenger  while  alighting, 
which  alleges  that  the  injuries  resulted  as  the  proximate  consequence  of  the 
negligence  of  the  carrier  or  its  servants  in  charge  of  the  operation  of  the  car, 
sufficiently  charges  the  liability  of  the  carrier  as  against  a  general  demurrer. ^^ 
A  count  for  injury  while  attempting  to  alight  from  a  car,  averring  the  sur- 
roundings, and  that  the  motorman  negligently  started  the  car,  throwing  the 
passenger,  but  not  ascribing  the  negligence  to  the  preceding  detailed  circumstances, 
does  not  predicate  the  negligence  on  them,  and  so  is  not  insufficient  because 
they  do  not  show  negligence. ^^  It  is  not  necessary  to  allege  that  the  injury  was 
caused  by  an  unusual  or  unnecessary  act  on  the  part  of  the  carrier  or  its  ser- 
vants,!^ but  the  averments  must  be  such  as  to  justify  the  inference  that  the 
acts  or  conduct  amounted  to  negligence  in  the  performance  of  a  duty.^*     It  is 


train  at  the  station  for  a  sufificient  length 
of  time  to  enable  her  to  get  aboard  and 
to  a  place  of  safety. '  Duty  v.  Chesapeake, 
etc.,  R.  Co.,  70  W.  Va.  14,  73  S.  R.  331. 

Pleadings  in  action  for  failure  to  allow 
reasonable  opportunity  to  alight. — Plain- 
tiff alleged  that,  on  the  train's  stopping 
at  his  destination,  "plaintiff  immediately 
proceeded  to  alight.  *  *  *  Said  train 
was  crowded,  quite  a  number  of  people 
getting  off  at  said  point,  which  unavoid- 
ably caused  plaintiff  to  be  longer  in  get- 
ting off,  by  reason  of  said  crowd  being 
in  front  of  him" — and  that  defendant, 
"disregarding  the  contract  to  safelj'  carry 
plaintiff,  without  sound  of  bell  or  signal 
suddenly  and  recklessly  started  said  train, 
thereby  throwing  plaintiff  to  the  ground," 
etc.  Held,  on  general  demurrer,  that  the 
petition  sufficiently  alleged  that  the  train 
was  not  stopped  a  sufficient  length  of  time 
to  allow  plaintiff  to  alight  with  safety. 
Houston,  etc.,  R.  Co.  v.  Hubbard  (Tex. 
Civ.   App.),  37   S.  W.  25. 

In  a  suit  against  a  railway  company  for 
injuries  received  in  alighting  from  a  train, 
where  petition  alleged  the  train  did  not 
stop  long  enough  to  allow  the  plaintiff 
to  alight  with  safety  and  that  he  was 
thrown  by  its  sudden  starting,  the  defend- 
ant's negligence  is  predicated  on  both 
allegations,  and  a  charge  on  its  not  stop- 
ping long  enough  is  properly  based  on 
pleadings.  Missouri,  etc.,  R.  Co.  v.  Mc- 
Elree,  16  Tex.  Civ.  App.  182,  41  S.  W. 
843,  affirmed  in  93  Tex.  735,  no  op. 

13.  An  allegation  in  the  petition,  in  an 
action  against  a  street  railway  company 
for  injuries  received  by  a  passenger  while 
attempting  to  board  a  car  in  consequence 
of  its  sudden  starting,  that  the  car  came 
to  a  stop  when  signaled,  is  a  matter  of 
inducement,  and  the  negligence  consists 
in  the  starting  of  the  car.  Forrester  v. 
Metropolitan  St.  R.  Co.,  91  S.  W.  401,  116 
Mo.  App.  37. 

14.  Plaintiff  alleged  that  she  was  a  pas- 
senger on  defendant's  train,  and  that 
after  it  stopped  at  her  station,  while  she 
was  attempting  to  alight  in  the  exercise 
of  ordinary  care,  and  before  she  had 
fully  left  the  train  and  had  a  reasonable 
time  to  alight  safely  therefrom,  defendant, 
before  the   train  had  stopped  a  sufficient 


length  of » time  to  enable  plaintiff  using 
due  diligence  to  alight,  caused  the  train 
to  be  started  forward  with  a  violent  and 
sudden  jerk  without  knowledge  or  warn- 
ing to  plaintiff,  causing  her  to  be  thrown 
to  the  gravel  and  cinder  platform  at  the 
station,  and  by  reason  of  the  sudden  and 
violent  jerking  and  forward  movement  of 
the  train  plaintiff  was  struck  on  the  head 
and  body  by  the  moving  car  and  injured." 
Held,  that  defendant's  failure  to  hold  the 
train  a  sufficient  length  of  time  to  permit- 
plaintiff  to  alight  therefrom  was  the 
gravamen  of  the  charge,  and  that  the  al- 
legation that  the  train  was  moved  for- 
ward with  a  sudden  jerk,  etc.,  was  sur- 
olusage.  Kirby  v.  St.  Louis,  etc.,  R.  Co., 
146   Mo.   App.   304,   130   S.  W.    69. 

A  complaint  which  alleged  that  plaintiff 
was  boarding  a  car  of  defendant,  and  while 
stepping  on  the  lower  step  to  enter  the 
car,  and  before  she  had  time  to  do  so,  an 
employee  of  defendant,  knowing  that 
plaintiff'  was  so  boarding  the  car,  or  could 
have  known  by  ordinary  care,  negli- 
gently gave  the  motorman  a  signal  to- 
start,  and  he  quickly  started  the  car, 
throwing  plaintiff  against  the  rear  of  the 
car  and  injuring  her,  states  a  cause  of  ac- 
tion. Brown  v.  Springfield  Tract.  Co.,  125 
S.   W.   236,   141    Mo.   Ap^.   382. 

15.  Injury  while  alighting. — Birming- 
ham R.,  etc.,  Co.  V.  McCurdy,  172  Ala.  488, 
55    So.    616. 

16.  Negligence  not  predicated  on  re- 
lated circumstances. — -Selnia,  etc.,  R.  Co. 
V.  Campbell,  158  Ala.  438,  48  So.  378. 

17.  Need  not  allege  usual  act. — A  pe- 
tition in  an  action  for  injuries  to  a  street 
car  passenger  that  the  carmen  negligently 
started  the  car  with  a  sudden  jerk  and 
in  such  manner  as  to  violently  throw  the 
passenger,  who  had  not  taken  a  seat, 
against  the  side  of  a  seat,  sufficiently 
charges  negligence  m  the  operation  of  the 
car  without  charging  that  the  jerk  was  an 
extraordinary  or  unusual  one.  Brady  v. 
Springfield  Tract.  Co.,  140  Mo.  App.  421,. 
124    S.   W.    1070. 

18.  A  count  in  a  petition  averred  that 
plaintiff  was  a  passenger,  etc.,  and  "was. 
waiting  to  alight,  or  engaged  in  or  about 
alighting  therefrom,"  and  "said  car  was 
started  or  jerked,   or  the  speed  suddenly 
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said  that  an  allegation  that  plaintiff  was  injured  while  engaged  in  alighting  was 
broad  enough  to  include  all  acts  between  plaintiff's  arising  for  that  purpose 
and  getting  clear  of  the  car.i"  Where  a  passenger  sues  for  injuries  incurred 
in  alighting  at  his  destination,  the  complaint  must  sufficiently  allege  that  his 
destination  had  been  reached  and  that  he  was  in  the  act  of  properly  alighting,^*^ 
and  that  such  place  was  a  proper  and  regular  stopping  place, ^i  or  that  he  was 
misled  by  the  carrier's  servants,  to  alight  at  some  other  place. 22  His  complaint 
should  show  that  the  vehicle  had  stopped  and  that  he  was  in  the  act  of  alighting 
or  boarding,^^    or   that  he  was   acting  under   proper   and   duly   authorized   in- 


increased,  and  as  a  proximate  conse- 
quence plaintiff  was  thrown,"  is  demur- 
rable, in  that  its  allegations  of  negligence 
were  insufficient,  since  it  is  not  every  in- 
crease in  the  speed  of  a  car  or  starting  of 
same,  whether  with  or  without  a  jerk, 
that  amounts  to  negligence.  Birmingham 
R.,  etc.,  Co.  V.  Parker,  156  Ala.  351,  47  So. 
138. 

19.  Birmingham  R.,  etc.,  Co.  v.  Glenn 
(Ala.),  60  So.  111. 

A  petition  in  an  action  for  injuries  to 
a  passenger  while  alighting  from  a  mov- 
ing car  which  alleges  that  the  conductor 
promised  to  let  him  oflf  at  a  designated 
point,  that  the  speed  of  the  car  was 
checked  as  it  approached  the  point  in- 
ducing the  passenger  to  believe  that  the 
conductor  was  about  to  stop  the  car,  and 
that  the  passenger  was  in  the  act  of 
alighting  when  the  car  was  started  at  an 
accelerated  speed,  throwing  him  from  the 
car,  embraces  every  negligent  act  on  the 
part  of  the  conductor  as  to  stopping  and 
starting  the  car  at  that  point.  Moeller  v. 
United  R.  Co.,  113  S.  W.  714,  133  Mo. 
App.   68. 

20.  A  complaint  for  injuries  to  an  in- 
terurban  passenger,  thrown  to_  the  floor 
hy  a  jerk  of  the  car  while  passing  to  the 
door  to  alight,  allegmg  that  when  the  car 
came  to  and  near  plamtiff's  point  of  des- 
tination, the  same  was  stopped,  and  pas- 
sengers began  to  alight,  is  not  open  to 
the  objection  that  it  merely  charges  that 
the  car  stopped  "at  or  near"  the  point  at 
which  plaintiff  desired  to  alight,  and  not 
that  it  had  reached  the  stopping  place. 
Terre  Haute  Tract.,  etc.,  Co.  v.  Payne,  45 
Ind.  App.  132,  89  N.  E.  413. 

Allegations,  in  an  action  for  injuries  to 
an  interurban  passenger  thrown  to  the 
floor  by  a  jerk  of  the  car  while  passing 
to  the  door  to  alight,  that  defendant  ran 
its  cars  from  a  city  named  to  S.  street  in 
another  city,  and  that  plaintiff  paid  her 
fare  between  such  points,  may  fairly  be 
construed  as  charging  that  the  car  had 
arrived  at  its  destination  when  plaintiff 
attempted  to  alight.  Terre  Haute  Tract., 
etc.,  Co.  V.  Payne,  45  Ind.  App.  133,  89  N. 
E.  413.  . 

21.  A  complainant  m  an  action  for  in- 
juries to  a  street  car  passenger  while 
alighting,  caused  by  the  sudden,  starting 
of  the  car,  which  alleges  that  a  signal  to 
stop  was  given,  that  the  motorman  slowed 
down  and  almost  stopped  the  car,  that 
plaintiff,  believing  that  the  car  was  going 


to  stop  to  discharge  passengers,  started 
to  get  off,  and  that  the  motorman  negli- 
gently started  the  car  with  a  jerk,  throw- 
ing plaintiff  from  the  car,  sufficiently  al- 
leges that  the  place  was  a  usual  stopping 
place.  Winona,  etc.,  R.  Co.  v.  Rousseau, 
93  N.  E.  1028,  48  Ind.  App.  248,  denying 
rehearing,  93  N.  E.  34. 

A  complaint  in  an  action  for  injuries  to 
a  street  car  passenger  while  attempting 
to  alight,  which  shows  that  a  si.gnal  was 
given  to  stop  the  car  at  a  regular  stop- 
ping place,  and  that  the  accident  hap- 
pened at  such  stopping  place,  is  not  de- 
fective for  failing  to  allege  that  the  place 
of  the  accident  occurred  where  the  street 
railway  company  was  required  to  stop 
to  permit  passengers  to  alight.  Louis- 
ville, etc.,  Tract.  Co.  v.  Korbe,  175  Ind. 
450,  93  N.  E.  5,  94  N.  E.  768,  reversing 
judgment  90   N.   E.  483. 

In  an  action  against  a  street  railway 
company  for  injuries  to  an  alighting  pas- 
senger, a  complaint,  alleging  that  plaintiff 
became  a  passenger  on  defendant's  car 
for  passage  to  a  certain  street  intersection 
and  regular  stopping  place  on  signal,  that, 
as  the  car  reached  such  intersection,  one 
of  the  passengers  signaled  to  stop,  and 
the  conductor  signaled  the  motorman  to 
stop,  and  that  as  the  car  was  stopping, 
plaintiff  got  up  from  her  seat,  and  was 
thrown  to  the  street  while  attempting 
to  alight,  sufficiently  alleged  that  the  place 
where  the  accident  occurred  was  one 
where  defendant  was  required  to  stop  to 
let  passengers  alight.  Louisville,  etc.. 
Tract.  Co.  v.  Korbe  (Ind.  App.),  90  N.  E. 
483;  Ft.  Wayne,  etc..  Tract.  Co.  v.  dinger, 
46  Ind.  App.  733,  90  N.  E.  652. 

22.  An  averment  that  in  the  nighttime, 
on  approaching,  but  before  reaching,  a 
station,  the  porter  announced  it,  and 
opened  the  door  for  passengers  to  alight; 
that  the  train  had  not  in  tact  reached  the 
station,  but  was  on  a  trestle,  through 
which  plaintiff  fell  into  the  water  in 
alighting;  and  that  the  conductor  would 
not  allow  him  a  stop-over,  and  in  continu- 
ing his  journey  he  caught  cold,  resulting 
m  sickness  and  disability — sufficiently  al- 
leges that  the  injury  occurred  through  the 
carrier's  negligence.  Missouri,  etc.,  R. 
Co.  V.  Overfield,  47  S.  W.  684,  19  Tex. 
Civ.  App.  440. 

23.  The  allegation  that  plaintiff  at- 
tempted to  board  the  car  a  short  distance 
south  of  where  defendant's  line  crossed 
another    railroad  does    not,  by  reason    of 


§§  3115-3116 


CARRIERS. 


260O 


structions  to  alight  or  board  while  the  car  was  in  motion,^*  and  these  facts, 
it  seems,  may  be  implied  from  the  language  used  in  making  the  general  aver- 
ment of  the  duty  and  the  breach  thereof.^^  In  such  a  case  the  plaintiff  is  not 
required  to  aver  that  the  car  was  stopped  to  allow  passengers  to  alight  where 
the  passengers  have  a  right  to  assume  that  it  was  stopped  for  the  purpose  for 
which  the  place  was  provided.^®  But  the  complaint  will  not  be  sufficient  where 
it  does  not  set  forth  any  custom  or  habit,  or  other  state  of  facts  which  would 
warrant  the  passenger  in  believing  that  he  would  be  permitted  to  get  aboard 
or  alight  at  that  point. ^'^ 

§  3116.  Accommodations  and  Duties  in  Transit. — A  petition,  showing 
that  severe  illness  of  a  passenger  caused  by  negligent  failure  of  the  carrier  to 
have  its  car  properly  heated  resulted  in  serious  physical  injury  to  the  plaintiff 
and  in  partial  paralysis,  was  not  subject  to  general  demurrer. ^^  And  a  com- 
plaint which  alleges  that  the  carrier's  servants  wroftgfully  and  willfully  caused 
tlie  passenger  to  ride  in  a  car  of  inferior  accommodations,  proximately  causing 
him  injury,  states  a  cause  of  action.  It  is  not  necessary  in  such  cases  of  simple 
negligence  to  allege  that  it  was  done  over  the  passenger's  protest. ^^     An  alle- 


the  statutory  requirement  that  trains  shall 
be  brought  to  a  full  stop  before  crossing 
the  tracks  of  an  intersecting  line,  raise  the 
inference  that  the  car  was  at  rest,  as  it 
is  not  averred  that  the  train  was  on  a 
north  bound  trip,  or  that  it  was  within  a 
hundred  feet  of  the  crossing,  the  distance 
at  which  trains  are  obliged  to  stop.  North 
Birmingham  R.  Co.  71.  Liddicoat,  99  Ala. 
545,  13  So.  18. 

24.  Durham  v.  Louisville,  etc.,  R.  Co., 
16  Ky.  L.  Rep.  757,  29  S.  W.  737. 

25.  In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  the  complaint  al- 
leged that,  while  plaintiff  was  getting  off 
the  car,  it  was  started  and  put  in  motion, 
whereby  he  was  injured.  Held,  that  the 
language  implied  that  the  car  had  stopped 
and  was  started  while  plaintiff  was  alight- 
ing. Knuckey  v.  Butte  Elect.  R.  Co..  109 
Pac.    979,   41    Mont.   314. 

The  complaint  for  injury  to  a  passen- 
ger in  alighting,  averring  that  when  the 
car  reached  the  town  it  was  stopped  by 
the  motorman  and  conductor  at  tlie  place' 
for  passengers  to  alight;  that,  when  it  had 
so  stopped,  plaintiff  immediately  arose 
from  her  seat  and  passed  to  the  rear  plat- 
form; that  on  reaching  the  platform  she 
immedaitely  stepped  to  the  lower  step, 
and  was  in  the  act  of  stepping  fromit  to 
the  ground,  when  the  car  was  started  for- 
ward with  a  sudden  movement — clearly 
shows  the  car  was  standing  still  at  all 
times  from  the  time  plaintiff  arose  till  she 
stepped  onto  the  lower  step.  Indiana- 
polis, etc.,  Trans.  Co.  v.  Walsh,  45  Ind. 
App.  42,  90  N.  E.  138. 

26.  Purpose  for  which  vehicle  stopped. 
—Indianapolis,  etc..  Trans.  Co.  v.  Walsh, 
45  Ind.  App.  42,  90  N.   E.  138. 

The  complaint  for  injury  to  a  passen- 
ger by  the  startmg  of  the  car  while  she 
was  alighting,  averring  that,  when  the 
car  reached  and  stopped  at  a  place  pro- 
vided by  defendant  as  a  regular  stoppmg 
place  for  passengers  to  alight  from  and 
board  its  cars,  she  immediately  arose  and 


passed  to  the  rear  platform  to  alight,  and 
stepped  onto  the  lower  step  thereof,  and 
was  about  to  alight,  need  not  set  forth 
with  more  clearness  that  plaintiff  acted 
on  the  assumption  that  the  car  was 
stopped  to  allow  the  passengers  to 
alight.  Indianapolis,  etc..  Trans.  Co.  v. 
Walsh,   45   Ind.   App.   42,   90  'X.   E.   138. 

27.  Where,  m  an  action  for  injuries  to 
a  passenger  in  attempting  to  board  a  train, 
the  complaint  alleges  the  failure  of  de- 
fendant to  bring  its  train  to  a  full  stop 
at  a  railroad  crossing,  and  the  sudden  in- 
ciease  of  speed  of  the  train  just  before 
reaching  the  crossing,  and  that  the  regu- 
lations of  the  defendant  company  re- 
quired a  stop  at  the  crossing,  but  does 
not  allege  that  such  stop  was  for  the  pur- 
pose .of  receiving  passengers  that  might 
desire  to  board  the  train,  though  it  does 
allege  that,  if  any  one  should  happen  to 
get  on  board  the  train  during  the  stop- 
ping, he  would  be  permitted  to  remain 
on  the  train,  the  complaint  is  subject  to 
demurrer,  as  not  stating  any  custom  to 
stop  which  would  warrant  the  plaintiff  in 
believing  that  he  would  be  allowed  to 
board  the  train  as  a  passenger  at  that 
point.  Creech  v.  Charleston,  etc.,  R.  Co., 
45   S.   E.  86,  66   S.   C.   528. 

28.  Accommodations  In  transit — At- 
lantic, etc.,  R.  Co.  V.  Powell,  56  S.  E. 
1006,  127  Ga.  805,  9  L.  R.  A.,  N.  S.,  709,  9 
Am.  &  Eng.  Ann.  Cas.  553. 

29.  A  count  in  a  complaint  for  injuries 
received  from  accommodation  furnished, 
which  alleged  that  plaintiff  boarded  de- 
fendant's train,  which  contained  at  least 
one  first-class  car,  and  paid  first-class 
fare;  that  he  was  blind,  and  so  constituted 
physically  that  the  inhaling  of  tobacco 
smoke  in  large  quantities  would  make 
him  sick,  and  defendant's  servant  wrong- 
fully and  negligently  caused  plaintiff  to 
remain  in  a  smoker,  where  the  air  was  so 
laden  with  smoke  that  as  a  proximate  con- 
sequence thereof  plaintiff  was  made  sick 
— was   not   insufficient   because   failing   to 
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gation  tending  to  show  knowledge  or  notice  to  the  carrier's  agent  of  the  condi- 
tion alleged  is  open  to  special  demurrer,  where  it  does  not  show  what  agent  it 
was  or  that  he  was  connected  with  the  operation  of  the  vehicle. s**  In  an  action 
for  negligent  failure  to  furnish  accommodations,  the  petition  should  specify 
the  character  of  the  vehicle  upon  which  the  plaintiff  was  a  passenger,  as  the 
right  to  accommodations  vary  with  the  character  of  the  vehicle. ^^ 

Overcrowding  Vehicle. — Where  a  passenger,  by  reason  of  the  overcrowd- 
ing of  the  cars,  was  obliged  to  stand  on  the  platform,  from  which  he  was. 
pushed  by  the  jostling  of  other  passengers,  his  petition  to  recover  for  the  injuries 
need  not  allege  the  acts  of  the  other  passengers  to  render  evidence  thereof  ad- 
missible.^^ 

§  3117.  Assisting  Passenger. — "While  no  general  duty  rests  upon  the  car- 
rier to  assist  passengers  in  boarding  or  alighting  from  its  vehicles,  yet  under 
certain  conditions  such  duty  might  arise,  and  where  it  can  not  be  said  as  a 
matter  of  law  that  no  such  duty  exists,  in  view  of  the  facts  alleged,  the  com- 
plaint is  good  on  demurrer. ^^  Thus,  where  it  is  alleged  that  the  agent  knew 
that  the  passenger  was  blind  and  offered  to  assist,  but  negligently  failed  to  do  it> 
the  question  should  not  be  determined  on  demurrer.''* 

§  3118.  Carriage  beyond  Destination. — In  a  suit  for  injuries  resulting 
from  a  negligent  breach  of  duty  in  carrying  the  plaintiff  beyond  his  destina- 
tion, it  is  only  necessary  for  the  plaintiff  to  aver  the  relation,  the  duty,  and  a 
negligent  breach  of  the  duty  by  the  carrier,  resulting  in  injury.^" 

§  3119.  Alighting  at  Intermediate  Station. — Where  a  passenger  is  in- 
jured while  alighting  at  an  intermediate  station  he  must  allege  in  his  petition 
that  he  had  a  right  to  alight  at  that  point  and  that  he  was  within  his  rights  in 
so  doing  when  injured,  and  it  is  sufficient  merely  to  allege  his  contract  right 
in  general  terms,  though  it  would  be  better  to  set  forth  the  terms  of  his  con- 
tract.s« 

allege  that  plaintiff  was  placed  in  the  car  R.   Co.  v.   Powell,   56   S.   E.   1006,   3  37   Ga, 

against    his   protest    or    objection;    those  805,  9   L.  R.  A.,  N.  S.,  769,  9  Am.  &  Eng. 

allegations  not   being  necessary  in  an  ac-  Ann.   Cas.   553. 

tion    for    simple    negligence.      Louisville,  31.    In  an  action   for  injuries  to  a  pas- 

etc,   R.   Co.   V.  Weathers,   163   Ala.   48,   50  senger  from  failure  to  heat  the  car,  a  pe- 

So.  36S.  tition,    failing    to    show    whether    plaintiff 

Likewise  a   count  embracing  the   above  was  a  passenger  on  a  freight  or  passenger 

count,  with  additional  averments  that  de-  train,  was  subject  to  special  demurrer,  as 

fendant's    servant,    acting    within    the   line  the    defendant    was    entitled    to    have    in- 

of  his   authority  as   such,   being  informed  formation  in  regard  to  that  feature  of  the 

that  to  inhale  tobacco  smoke  would  make  case.      Atlantic,    etc.,    R.    Co.    v.    Powell, 

plaintiff  sick,   nevertheless  wrongfully  and  56  S.  E.   1006,  127  Ga.  805,  9  L.  R.  A.,  N. 

wantonly,    or    wrongfully    and    intention-  S.,  769,  9  Am.  &  Eng.  Ann.  Cas.  553. 

ally,    caused   plaintiff,    against   his   protest  32.      Overorowding     car. — International, 

to  be  or  remain  in  a  car  where  there  was  etc.,   R.   Co.  v.  Williams,  50  S.  W.  733,  30' 

a  large  quantity  of  tobacco  smoke,  known  Tex.  Civ.  App.  587. 

as  a  "second-class  car"  or  "smoker,"  and  33.     Georgia   R.,   etc.,   Co.   v.    Rives,   137 

thereby  the  servant  so  acting  wrongfully,  Ga.  376,  73   S.   E.  645,  38  L.   R.  A.,  N.   S., 

wantonly,  and  vexatiously  caused  plaintiff  564. 

to   suffer   the    said   injuries    and    damages,  34.     Georgia   R.,   etc.,    Co.   v    Rives,   137 

was   sufficient.     Louisville,   etc.,   R.   Co.  v.  Ga.  376,  73   S.   E.  645,  38  L.   R.   A.,  W.  S.„ 

Weathers,  163  Ala.  48,  60  So.  268.  564. 

30.    In  an   action   for  injuries  to   a  pas-  35.     Alabama,    etc.,    R.    Co.   v.    Cox,    173- 

senger   from   failure   to   heat   a   car   prop-  Ala.  629,  55  So.  909. 

erly,   an   allegation    that   the   attention   of  36.    Stopping  at  intermediate  station. — ■ 

the  agent  of  the  carrier  was  called  to  the  International,  etc.,   R.  Co.  v.  Downing,  16 

condition    of   the   car,   and   requests   made  Tex.    Civ.    App.    643,   41    S.    W.    190.      See 

to  have  it  heated,  was  open  to  special  de-  ante,   "Allegations  as   to   Contract   or   Re- 

murrer  on  the  ground  that  it  fails  to  show  lation,"  §  3105. 

what  agent  of  the  company  was  referred  Petition    in    a    personal    injury    suit    by 

to,   and   whether   he   was   connected   with  passenger    against    carrier    which    alleged 

the  operation  of  the  train.     Atlantic,  etc.,  that  plaintiff  left  the  train  at  a  station  oni 
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§  3120.  Management  of  Conveyance. — A  general  allegation  of  the  com- 
plaint that  the  passenger's  injuries  were  proximately  caused  by  the  negligent 
manner  in  which  the  defendant  operated  the  vehicle  is  sufficient  as  an  allega- 
tion of  negligence,^''  unless  the  specific  averments  overcome  its  effect.*®  But 
if  the  negligence  is  specifically  alleged,  the  plaintiff  will  be  confined  to  such  spe- 
cific acts.*8  Where  the  acts  alleged  as  constituting  the  negligence  are  physically 
impossible,  the  averment  of  negligence  is  without  a  basis  and  is  insufficient.**' 

Management  of  Crowded  Vehicle. — Where  it  is  alleged  that  a  passenger, 
who  was  riding  on  the  platform  because  of  the  crowded  conditions  of  the  ve- 
hicle, was  injured  by  reason  of  the  negligent  management  thereof,  the  petition 
is  sufficient.*^ 

Speed  of  Train  or  Car. — In  an  action  against  a  carrier  for  injuries  to  a 
passenger,  an  averment  that  defendant  negligently  drove  a  passenger  car  at 
dangerous  speed  upon  a  curve,  is  sufficiently  specific,*^  without  charging  a 
violation  of  the  law  or  any  rule  of  the  carrier.** 


assurance  of  the  conductor  that  the  train 
would  stop  long  enough  to  allow  him  to 
cross  the  street  and  return,  and  that  the 
train  started  almost  immediately  after  he 
alighted,  and  that  he  was  injured  while 
,  trying  to  board  the  moving  train  and  al- 
leging conductor's  negligence,  was  good 
against  general  demurrer.  Foreman  v. 
Missouri  Pac.  R.  Co.,  4  Tex.  Civ.  App.  54, 
■23   S.  W.  432. 

37.  Management  of  conveyance. — Ala- 
bama.— Alabama,  etc.,  R.  Co.  v.  Gilbert,  6 
Ala.  App.  373,  60  So.  543;  Southern  R.  Co. 
V.   Crowder,   135  Ala.  417,  33   So.   335. 

Florida. — Warfield  v.  Hepburn,  62  Fla. 
■418,   57   So.  618. 

Illinois. — Ruch  v.  Aurora,  etc.,  R.  Co., 
150  111.  App.  339,  petition  stricken  out  for 
■certiorari,   in   90   N.    E.   934. 

In  an  action  for  injuries  to  plaintlfif's 
wife,  while  a  passenger  on  defendant's 
train,  allegation  that  the  injuries  were 
proximately  caused  by  defendant's  negli- 
gence in  the  manner  in  which  it  ran  or 
Operated  a  certain  street  car  sufficiently 
•charged  negligence.  Birmingham  R.,  etc., 
Co.  V.  Barrett,  4  Ala.  App.  347,  58  So. 
■760. 

A  complaint  averring  that  plaintiff's  in- 
testate was  a  passenger  on  one  of  defend- 
:ant's  street  cars,  and  that  defendant  then 
and  there  so  negligently  conducted  said 
business  that  by  reason  of  such  negli- 
gence plaintiff's  intestate  received  per- 
sonal injuries,  which  caused  his  death, 
sufficiently  alleges  the  negligence  of  de- 
fendant. Armstrong  v.  Montgomery  St. 
R.    Co.,    26    So.    349,    3  33    Ala.    333. 

An  allegation  of  the  complaint  that  the 
defendant  "negligently  and  unnecessarily 
and  suddenly  increased  the  speed  of  said 
train,  and  unnecessarily  and  negligently 
jerked  said  coach,"  and  thus  threw  plain- 
tiff from  the  car  and  injured  her.  suffi- 
ciently set  up  an  act  of  negligence  as 
■■against  a  demurrer.  Indianapolis,  etc.,  R. 
Co.  V.  Emmerson,  52  Ind.  App.  403,  98 
N.  E.  895. 

38.  These  general  averments  of  negli- 
gence and  iheir  causal  connection  with 
the   injury  are  sufficient   as  against  a   de- 


murrer, unless  the  specific  averments  over- 
come their  effect.  Pittsburgh,  etc.,  R. 
Co.  V.  Richardson,  40  Ind.  App.  503,  83 
N.  E.  536;  Standard  Forging  Co.  v.  Saf- 
fel  (Ind.),  96  N.  E.  321;  Cincinnati,  etc., 
R.  Co.  V.  Worthington,  30  Ind.  App.  663, 
65  N.  E.  557,  66  N.  E.  478,  96  Am.  St.  Rep. 
355;  Indianapolis,  etc.,  R.  Co.  v.  Emmer- 
son, 52  Ind.  App.  403,  98    !SF.   E.  895. 

39.  Plaintiff  alleged  that,  while  a  pas- 
senger for  hire  on  one  of  defendant's  cars, 
its  servants  so  carelessly  operated  the 
car  and  other  cars  on  its  railway  that  the 
car  in  which  plaintiff  was  riding  was 
struck  by  another  car  coming  from  the 
opposite  direction.  Held,  that  the  com- 
plaint alleged  negligence  generally,  so 
that  a  charge  that  plaintiff  should  be 
strictly  confined  to  the  specific  acts  of 
negligence  pleaded  was  properly  refused. 
Russell  V.  Seattle,  etc.,  R.  Co.,  92  Pac. 
288,  47  Wash.  500. 

40.  A  petition  in  an  action  for  injury  to 
a  street  railway  passenger  that,  after  he 
had  boarded  the  step  of  the  car,  the  mo- 
torman  released  the  brakes,  causing  the 
car  to  jump  forward  with  a  jerk,  and 
throw  such  passenger,  alleges  a  physical 
impossibility,  since  a  sudden  jerk  of  a 
car  can  not  be  produced  by  merely  throw- 
ing off  the  brakes,  and  is  therefore  de- 
murrable. Rome  R.,  etc.,  Co.  v.  Keel,  60 
S.   E.  468,  3   Ga.  App.  769. 

41.  A  complaint  for  injuries  to  a  street 
car  passenger,  alleging  the  relation  of 
the  parties,  and  then  charging  that  de- 
fendant was  negligent,  in  that,  while  the 
car  oh  which  plaintiff"  was  riding  v.-as 
crowded,  plaintiff  and  others  were  obliged 
to  stand  on  the  running  board  and  the 
car  was  negligently  run  at  such  a  high 
rate  of  speed  that  it  swayed,  rocked,  or 
lunged,  so  that  plaintiff  was  thrown  or 
knocked  off  and  injured,  stated  a  cause  of 
action  and  was  not  demurrable.  Birming- 
ham R.,  etc.,  Co.  V.  Hunnicutt,  3  Ala.  App. 
44S,    57    So.   363. 

42.  Sufficiently  specific. — Braunstein  v. 
People's  R.  Co.,  1  Boyce's  (24  Del.),  310, 
77  Atl.  738. 

43.  A   complaint   charged   that   defend- 
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Jerks  and  Jolts. — The  obligations  imposed  upon  the  carrier  are  fixed  by 
law  where  the  relation  of  passenger  and  carrier  is  shown,  so  that  where  the 
complaint  shows  such  relation,  a  further  allegation  of  the  violent  starting,  stop- 
ping, increasing  the  speed  or  decreasing  the  speed  of  the  vehicle  in  a  negligent 
manner  sufficiently  shows  liability  for  resulting  injuries.**  The  implication  in 
such  case  is  that  the  carrier's  servant  voluntarily  controlled  the  movement  of 
the  car.*^  An  allegation  that  defendant,  while  operating  its  car  at  a  rapid  rate 
of  speed,  suddenly  and  without  waring  stopped  it  so  as  to  cause  a  violent  and 
sudden  shock  sufficient  to  throw  plaintiff  against  the  car  and  onto  the  street, 
stated  a  prima  facie  case  of  negligence.*®  And  such  a  complaint  is  good  as 
against  a  demurrer  based  on  the  theory  that  no  rate  of  speed,  however  high, 
could  be  said  to  be  negligence  per  se  as  to  passengers  in  the  train.*''  The  same 
rule  applies  to  an  allegation  of  the  sudden  and  violent  starting  of  the  vehicle.*^ 
It  applies  where  the  jerk  or  jolt  is  caused  by  coupling  cars  of  the  parts  or  train  in 
such  a  manner  as  to  result  in  injury  to  a  passenger.* ^ 

Derailment. — A  complaint  alleging  injury  to  a  person  while  a  passenger  on 
defendant's  vehicle,  through  the  derailment  thereof,  caused  by  the  negligence  of 
defendant  and  its  servants,  is  sufficient,  without  pointing  out  the  specific  facts 
going  to  establish  the  negligence,  a  prima  facie  case  of  negligence  being  made 
out  by  showing  the  derailment. ^o     In  such  cases  the  burden  is  on  the  carrier  to 


ant's  street  car  which  killed  deceased  was 
being  run  fifteen  miles  per  hour  contrary 
to  defendant's  rules,  and  "that  said  rate  of 
fifteen  miles  per  hour  at  which  rate  said 
car  which  so  struck  deceased  was  mov- 
ing at  that  time  was  an  unreasonable, 
highly  dangerous,  and  negligent  rate  of 
speed,"  and  contrary  to  a  city  ordinance, 
etc.  Held  that,  eliminating  the  charged 
violation  of  the  rules  and  ordinance,  suffi- 
cient remained  to  charge  common  law 
negligence.  Moore  v.  Metropolitan  St. 
R.  Co.,  126  S.  W.  181,  142  Mo.  App.  290. 

Right  to  prove  rule  of  company  as  to 
speed  though  not  pleaded. — In  an  action 
for  injuries  received  while  a  passenger 
on  defendant's  train,  it  was  not  neces- 
sary to  plead  a  rule  of  the  company  re- 
quiring engineers  to  use  extra  precaution 
and  run  slowly  after  a  heavy  rain,  in  or- 
der to  let  in  proof  of  such  rule  and  its 
violation.  Gulf,  etc.,  R.  Co.  v.  Bell,  58 
S.  W.  614,  34  Tex.  Civ.  App.  579. 

44.  Violation  legal  duty. — Winona,  etc., 
R.  Co.  V.  Rousseau,  48  Ind.  App.  248,  93 
N.  E.  34,  rehearing  denied  in  93  N.  E. 
1028. 

In  an  action  against  a  railroad  com- 
pany for  injuries,  the  petition  alleged  that 
"the  defendant,  Ijy  and  thiough  its  serv- 
ants, agents,  and  employees  in  charge  and 
managing  said  train,  negligently  and  un- 
skillfully  ran  and  managed  the  same  in 
such  a  way  as  to  cause  the  said  train,  and 
the  car  in  which  the  plaintiff  was  being 
conveyed,  to  check  its  speed  very  sud- 
denly," throwing  the  plaintiff  out  of  the 
car  upon  the  track,  "by  means  and  by 
reason  of  which  said  cars  and  train  ran 
upon  and  over  the  left  arm  and  left  leg 
of  plaintiff."  Held  to  charge  the  negli- 
gence of  the  defendant  with  sufficient  cer- 
tainty. Coudy  V.  St.  Louis,  etc.,  R.  Co., 
85  Mo.  79. 

3   Car— 43 


A  petition  alleging  that  an  accident  to 
plaintiff  occurred  on  or  about  the  sixth 
day  of  February,  1903,  while  on  one  of 
defendant's  trains  as  a  passenger,  and  that 
by  reason  of  the  carelessness  of  defend- 
ant's employees,  engaged  in  handling  the 
train,  in  stopping  so  suddenly,  or  jerking 
the  car  on  which  plaintiff  was  a  passen- 
ger, he  was  violently  thrown  down  and 
sustained  permanent  injury,  etc.,  is  suffi- 
cient as  against  a  general  exception.  Mis- 
souri, etc.,  R.  Co.  V.  Moody,  79  S.  W.  856, 
35  Tex.  Civ.  App.  46. 

45.  The  declaration  alleging  that  de- 
fendant first  slackened  the  speed  of  its 
electric  car,  and  then  carelessly  and  neg- 
ligently suddenly  started  and  moved  it 
forward  with  great  unnecessary  and  un- 
reasonable force  and  swiftness,  with  cer- 
tain consequences  to  plaintiff,  is  not  open 
to  the  objection  of  not  stating  by  what 
means  it  was  started;  the  implication  be- 
ing that  defendant's  servant  voluntarily 
controlled  its  movement.  Schultz  v. 
Michigan  United  R.  Co.,  133  N.  W.  594, 
158    Mich.   665. 

46.  Prima  facie  case  of  negligence. — 
Latimer  v.  Metropolitan  St.  R.  Co.,  136 
Mo.  App.  70,  103  S.  W.  1102;  Redmon  v. 
Metropolitan  St.  R.  Co.,  185  Mo.  1,  84  S. 
W.  36. 

47.  Good  as  against  demurrer. — Balti- 
more, etc.,  R.  Co.  V.  Harbin,  67  N.  E.  109, 
160  Ind.  441. 

48.  Southern  R.  Co.  v.  Himdley,  151 
Ala.   378,   44   So.   195. 

49.  Chattanooga,  etc.,  R.  Co.  v.  Hug- 
gins,   89   Ga.   494,   15   S.   E.   848. 

50.  Derailment. — Sherman  v.  Southern 
Pac.  Co.,  33  Nev.  385,  111  Pac.  416,  115 
Pac.  909,  Ann.  Cas.  1914A,  387;  Galveston, 
etc.,  R.  Co.  V.  Contreras,  73  S.  W.  1051, 
31  Tex.  Civ.  App.  489;  Gulf,  etc.,  R.  Co. 
V.   Wilson,   79   Tex.   371,   15    S.   W.   380,   33 
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show  that  the  derailment  did  not  occur  from  the  negHgence  of  its  servants.^  ^ 
Collisions. — It  may  be  regarded  as  a  general  rule  that  simply  to  aver  that 
a  collision  occurred,  injuring  the  passenger,  through  the  negligence  of  the  car- 
rier, is  usually  sufhcient.^^  And  to  aver  that  a  collision  occurred  through  the 
carrier's  negligence  in  particular   respects   is  clearly   sufficient.^^     A   charge  of 


Am.  St.  Rep.  345,  11  L.  R.  A.  486;  Gal- 
veston, etc.,  R.  Co.  V.  Garcia,  100  S.  W. 
198,    45   Tex.    Civ.   App.   239. 

An  allegation  that,  while  plaintiff  was 
a  passenger  on  defendant's  train,  the  car 
in  which  she  was  thrown  from  the  track 
and  dragged  along  on  its  side,  averred 
facts  raising  a  presumption  of  negligence 
by  the  company.  Southern  Pac.  Co.  v. 
Hogan,  108  Pac.  240,  13  Ariz.  34,  39  L.  R. 
A.,    N.    S.,    813. 

In  an  action  against  a  railroad  company 
for  injuries,  the  complaint  alleged  that 
"without  any  fault,  carelessness,  or  neg- 
ligence" on  the  part  of  the  plaintiff,  the 
car  in  which  he  was  riding  was  thrown 
from  the  track  "by  and  through  the  fault, 
carelessness,  and  negligence"  of  the  de- 
fendant, causing  the  injury  sued  for.  Held 
a  sufficient  allegation  of  negligence.  Cin- 
cinnati, etc.,  R.  Co.  V.  Chester,  57  Ind. 
397. 

In  an  action  by  a  passenger  against  a 
street  railroad  company  for  injuries  re- 
ceived through  a  derailment  of  the  car, 
it  is  sufficient  to  allege  that  the  derail- 
ment was  caused  by  the  negligence  of  the 
company  or  its  servants  without  more 
particular  specification.  Hebert  v.  Port- 
land R.  Co.,  69  Atl.  266,  103  Me.  315,  13 
Am.  &  Eng.  Ann.  Cas.  886. 

In  an  action  against  a  street  railroad 
company  for  personal  injuries  to  a  pas- 
senger in  a  collision  between  a  car  and  a 
metal  tower  erected  in  a  public  square 
near  the  track,  where  the  petition  alleged 
that  plaintiff  became  a  passenger  for  hire, 
that  defendant's  employees  operated  the 
train  over  the  line  of  railwaj'  across  the 
square,  and  by  reason  of  carelessness  and 
negligence  the  train  left  the  track  and 
collided  with  the  tower,  and  plaintiff  was 
injured,  etc.,  it  did  not  attempt  to  set  out 
specific  acts  of  negligence,  but  suffi- 
ciently alleged  general  negligence.  Wol- 
ven  V.  Springfield  Tract.  Co.,  128  S.  W. 
512,  143   Mo.  App.  613. 

In  an  action  for  personal  injuries  to  a 
passenger  from  the  derailment  of  a  rail- 
'oad  train,  the  petition  need  not  allege 
that  the  injury  was  the  result  of  the 
wrongful  act  or  omission  of  the  carrier, 
since  negligence  is  presumed.  Chicago, 
etc.,  R.  Co.  V.  Young,  79  N.  W.  556,  58 
Neb.  678. 

In  an  action  for  injuries  sustained  in  a 
railroad  accident,  an  averment  that  the 
car  in  which  plaintiff  was  riding  was  de- 
railed through  the  negligence  of  the  rail- 
way company  and  its  servants,  whereby 
the  plaintiff  was  injured,  is  sufficiently 
specific.  Gulf,  etc.,  R.  Co.  v.  Wilson,  79 
Tex.  371,  15  S.  W.  280,  23  Am.  St.  Rep. 
345,   11   L.   R.   A.   486. 


Allegations  that  plaintiff's  father  was 
killed  while  a  passeng'er  on  defendant's 
train,  by  reason  of  the  derailment  of  the 
train,  caused  by  the  negligence  of  the 
servants  and  agents  of  defendant  in 
charge  thereof  is  sufficiently  specific.  Gal- 
veston, etc.,  R.  Co.  V.  Contreras,  73  S.  W. 
1051,  31  Tex.   Civ.  App.  489. 

Allegations  that  while  plaintiff  was  law- 
fully riding  on  defendant's  passenger 
train,  whi-eh  was  in  the  exclusive  charge 
of  its  agents  and  servants,  the  car  was 
derailed  and  overturned  "by  the  gross 
negligence,  carelessness,  and  default  of 
the  defendant  company,  its  agents,  serv- 
ants, and  employees,"  are  sufficient,  with- 
out alleging  any  particular  acts  of  negli- 
gence. Gulf,  etc.,  R.  Co.  V.  Smith,  74  Tex. 
376,  11  S.  W.  1104. 

51.  Burden  on  carrier. — Bryce  v.  South- 
ern R.  Co.,  139  Fed.  966;  Illinois  Cent.  R. 
Co.  V.  Kuhn,  107  Tenn.  106,  64  S.  W.  203. 

58.  Xew  York,  etc.,  R.  Co.  v.  Callahan, 
40  Ind.  App.  333,  81  N.  E.  670;  Rapid 
Trans.  R.  Co.  v.  Smith  (Tex.  Civ.  App.), 
82  S.  W.  788,  judgment  reversed  in  98 
Tex.    553,    86    S.    W.    322. 

In  an  action  by  a  passenger  of  a  sight 
seeing  automobile,  injured  in  collision  of 
the  automobile  and  a  street  car,  the  pe- 
tition held  to  state  a  cause  of  action 
against  the  owen  of  the  automobile  as  a 
joint  tortfeasor.  McFadden  v.  Metro-  ■ 
politan  St.  R.  Co.,  143  S.  W.  884,  161  Mo. 
App.  653. 

53.  Alabama. — Kansas,  etc.,  R.  Co.  v. 
Butler,   143  Ala.  363,  38   So.  1034. 

Indiana. — New  York,  etc.,  R.  Co.  v.  Cal- 
lahan, 40  Ind.  App.  323,  81  N.  E.  670; 
citing  Terre  Haute,  etc.,  R.  Co.  v.  Shceks, 
155  Ind.  74,  56  N.  E.  434;  Indianapolis 
St.  R.  Co.  V.  Schmidt,  1G3  Ind.  SCO,  71  N. 
E.  201. 

Missouri. — Shuler  v.  Omaha,  etc.,  R. 
Co.,  87  Mo.  App.  618. 

Texas.— Ft.  Worth  St.  R.  Co.  v.  Fer- 
guson, 9  Tex.  Civ.  App.  610,  39  S.  W.  61, 
affirmed  in  93  Tex.  fiOO,  no  op. 

In  an  action  by  a  passenger  for  per- 
sonal injuries  sustained  in  a  collision  of 
two  of  defendant's  trains,  a  complaint 
which  alleges  that  the  collision  occurred 
wholly  on  account  of  the  negligence  of 
the  defendants  in  the  construction,  equip- 
ment, operation,  and  control  of  the  rail- 
way, and  the  trains  thereon,  sufficiently 
charges  acts  of  negligence.  New  York, 
etc.,  R.  Co.  V.  Callahan,  40  Ind.  .App.  333, 
81   N.   E.  670. 

A  complaint  for  injuries  received  in  a 
collision  at  a  crossing,  which  alleges  that 
the  electric  car  and  the  locomotive  ap- 
proached the  crossing  in  full  view  of 
each   other,   and   neither   tried  to   avoid   a 


2605 


ACTIONS. 


§  3120 


negligence  in  a  declaration  is  g'eneral  and  will  support  the  application  of  the 
doctrine  of  res  ipsa  liquitur  where  such  charge  is  substantially  that  the 
plaintiff  was  a  passenger,  and  that  the  defendant,  through  its  servants  in  charge 
of  a  car,  so  recklessly,  carelessly,  and  negligently  ran,  operated,  and  managed 
the  car  that,  in  consequence  thereof,  it  was  brought  into  violent  collision  with  a 
road  vehicle,^*  or  with  another  vehicle  belonging  to  the  same  carrier.^^  Under 
such  a  complaint  proof  of  anyone  of  the  averred  acts  of  negligence,  it  seems, 
would  be  sufficient,  there  being  no  apparent  connections  between  such  negli- 
gent acts  as  averred.^*'  This  holding  is  controlled  by  the  well-established  rule 
that  different  negligent  acts  may  be  averred  in  one  paragraph  and  that  proof  of 
any  one  of  them  is  sufficient  to  sustain  the  action. s'^  Where  the  declaration  predi- 
cates the  negligence  upon  the  wrongful  and  careless  causing  of  a  collision,  such 
fact  must  be  sufficiently  alleged  and  should  not  be  to  depend  upon  the  rate  of 
speed,  etc.s^ 


collision,  need  not,  in  order  to  charge  the 
street  railway  company  with  negligence, 
aver  that  those  in  charge  of  the  locomo- 
tive gave  the  statutory  signals  on  ap- 
proaching the  crossing.  Hammond,  etc., 
R.  Co.  V.  Spyzehalski,  46  N.  E.  47,  17  Ind. 
App.  7. 

An  allegation  that  defendant,  through 
its  employees,  negligently,  etc.,  pir=hed  a 
car  against  an  engine,  and  thai  the  col- 
lision and  sudden  stopping  of  the  car 
threw  plaintiff  violently  onto  the  car 
floor,  whereby  he  was  injured,  etc.,  held 
not  objectionable  as  failing  to  show  that 
the  alleged  injury  was  the  result  of  de- 
fendant's negligence.  Indianapolis,  etc., 
B.  Co.  '.'.  Tucker  CTnd.  App."),  98  A^.  E. 
431. 

Where  the  complaint,  in  an  action  for 
injuries  to  a  street  car  passenger  in  a  col- 
lision between  two  cars,  alleged  that  the 
inotorman  and  conductor  of  one  of  the 
cars  wrongfully,  carelessly,  and  improp- 
erly caused  it  to  be  brought  in  contact 
with  a  certain  other  car  running  on  an- 
other street  in  a  different  direction,  so 
that  the  front  end  of  such  other  car  came 
in  contact  with  and  collided  with  the  car 
on  which  plaintiff  was  riding,  such  alle- 
gations sufficiently  charged  negligence  in 
the  operation  of  the  car.  Chicago  City 
R.  Co.  V.  Pural,  79  N.  E.  686,  224  111.  334, 
affirming  judgment  127  111.  App.  G52. 

A  declaration  in  an  action  against  a 
street  railway  company  for  injuries  to  a 
passenger,  alleging  that  plaintiff  was  a 
passenger  on  defendant's  railway,  and  that 
it  was  its  duty  to  carry  plaintiff  safely, 
that  defendant  failed  to  perform  such 
duty,  but  permitted  the  car  on  which 
plaintiff  was  a  passenger  to  collide  with 
a  certain  other  car  of  defendant,  and  as  a 
result  of  such  collision  plaintiff  was 
thrown  with  great  violence  against  a  seat 
of  the  car  on  which  she  was  a  passenger, 
and  was  injured,  stated  a  sufficient  cause 
of  action,  especially  when  challenged  by 
a  motion  in  arrest  of  judgment.  Greinke 
V.  Chicago  City  R.  Co.,  85  N.  E.  337,  234 
111.  564,  affirming  judgment  in  136  111. 
App.    77. 

A    petition,    alleging    in    general    terms 


that  defendant's  servants  negligently 
operated  the  street  car  on  which  plaintiff 
was  a  passenger,  and  as  a  result  of  such 
negligence  it  ran  against  a  wagon  in  the 
street  and  plaintiff  was  thereby  injured, 
charges  general  negligence  and  is  suffi- 
cient. Monday  v.  St.  Joseph  R.,  etc.,  Co., 
119   S.   W.   24,   136    Mo.    App.   692. 

A  declaration  alleged  that  a  carrier,  dis- 
regarding its  duties,  negligently  per- 
mitted the  train  on  which  the  plaintiff 
was  a  passenger  to  stand  on  a  track  where 
it  was  in  danger  of  a  collision;  that  the 
carrier  negligently  permitted  another 
train  to  collide  with  the  train  on  which 
plaintiff  was  a  passenger;  and  that  the  car- 
rier had  knowledge  of  the  danger  in  time 
to  stop  the  other  train,  and  prevent  the 
collision,  but  failed  to  do  so;  and  that  the 
plaintiff  was  injured.  Held,  that  the  dec- 
laration described  the  plaintiff's  cause  of 
action  -vith  sufficient  particularity.  Birck- 
head  v.  Chesapeake,  etc.,  R.  Co.,  29  S.  E. 
678,   95   Va.   648. 

54.  What  constitutes  general  allega- 
tion.— Chicago  Union  Tract.  Co.  v.  Mee, 
136   111.  App.  98. 

55.  In  an  action  against  a  railroad  com- 
pany by  a  passenger  for  injuries  in  a  col- 
lision, allegations  that,  through  the  neg- 
ligence of  defendant's  agents,  and  in  dis- 
regard of  plaintiff's  rights  and  safely  and 
defendant's  duty  to  plaintiff,  the  trains 
were  permitted  to  collide,  etc.,  were  suffi- 
ciently definite,  without  a  more  precise 
specification  as  to  the  acts  of  negligence 
of  which  defendant  was  guilty.  Estes  v. 
Missouri  Pac.  R.  Co.,  85  S.  W.  627,  110 
Mo.  App.  735. 

56.  New  York,  etc.,  R.  Co.  v.  Callahan, 
40  Ind.  App.  333,  8]  N.  E.  670,  in  which 
it  was  said  that  Southern  R.  Co.  v.  Jones, 
33  Ind.  App.  333,  71  N.  E.  275,  v/as  not 
analogous. 

57.  Pennsylvania  Co.  v.  Witte,  15  Ind. 
App.  583,  43  N.  E.  319,  44  N.  E.  377; 
Diamond  Block  Coal  Co.  v.  Edmondson, 
14  Ind.  App.  594,  43  N.  E.  242;  New  York, 
etc.,  R.  Co.  V.  Robbins,  38  Ind.  App.  173, 
76   N.   E.   804. 

58.  In  an  action  by  a  passenger  to  re- 
cover  for   injuries    caused    by   a   collision, 
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Imminent  Collision. — A  complaint  in  an  action  for  damages  against  a  street 
railway  company  which  averred  that  the  car  on  which  plaintiff  was  a  passen- 
ger was  "about  to  collide  with"  a  locomotive  sufficiently  alleged  that  a  collision 
was  imminent.^® 

Construction  of  Pleading. — The  words  "operated  the  train"  have  been 
held  to  mean  "controlled  the  movement  and  speed  of  the  train."  ^^ 

§  3121.  Protection  of  Passenger. — Where  the  complaint  sets  out  the 
carrier's  duty  to  protect  the  passenger  from  the  wrongful  acts  of  third  per- 
sons and  fellow  passengers,^i  and  alleges  a  negligent  breach  of  such  duty  re- 
sulting in  the  passenger's  injury  and  to  his  damage,  it  is  sufficient.®^  Where 
suit  is  brought  against  a  carrier  for  permitting  other  passengers  to  insult  plain- 
tiff with  offensive  language,  it  is  sufficient  to  allege  that  the  language  used  was 
profane,  vulgar,  obscene,  and  indecent,  without  setting  out  the  specific  language 
used.®'*  In  a  complaint  against  a  carrier  for  ejeation  of  a  passenger  by  third 
persons,  the  absence  of  direct  averments  of  negligence  of  defendant  or  facts 
which  in  law  amount  thereto  is  fatal.®*  But  the  fact  that  an  assault  committed 
on  a  passenger  was  committed  in  self-defense,  and  was  brought  on  by  the  mis- 
conduct of  the  person  assaulted,  is  defensive  matter,  and  it  is  not  necessary  that 
the  complaint  in  an  action  against  the  carrier  for  the  assault  should  allege  that 
the  assault  was  not  committed  in  self-defense,  or  that  it  was  unlawfully  made, 
but  it  is  sufficient  if  it  avers  an  assault.®^ 

§  3122.  Assaults  and  Insults  by  Servants. — In  actions  for  assaults  and 
insults  at  the  hands  of  servants  of  carriers,  the  pleading  states  a  cause  of  ac- 
tion, where  it  avers  in  sufficient  term  a  wanton  assault  or  insult,®®     upon  a  pas- 


aii  averment  that  "the  motormen  and  con- 
ductors wrongfully,  neg-ligently,  know- 
ingly, improperly,  and  carelessly  caused 
it  to  be  run  and  moved  in  an  eastern  di- 
rection at  a  high  rate  of  speed,  wrong- 
full}',  carelessly,  and  improperly  caused  it 
to  go  and  to  be  brought  into  contact  with 
a  certain  other  car  running  at  a  high  rate 
of  speed  in  and  along  said  Wentworth 
avenue  in  a  northern  direction,  so  that 
the  front  end  of  said  Wentworth  avenue 
car  came  in  contact  and  collided  with  said 
Thirty-first  street  car,"  is  not  alone  a 
charge  of  negligence  as  to  the  speed  of 
the  car,  but  is  also  a  charge  that  the  de- 
fendant wrongfully,  carelessly,  and  im- 
properly caused  the  collision  referred  to. 
Chicago  City  R.  Co.  v.  Pural,  137  111.  App. 
653,  judgment  affirmed  in  79  N.  E.  686, 
324    111.    334. 

59.  Imminent  collision. — Selma  St.,  etc., 
R.  Co.  V.  Owen,  132  Ala.  420,  31  So.  598. 

60.  Construction  of  pleading. — Alabama, 
etc.,  R.  Co.  V.  Gilbert,  6  Ala.  App.  372,  GO 
So.  542. 

61.  Holly  V.  Atlanta  St.  Railroad,  61 
Ga.  215,  34  Am.  Rep.  97. 

62.  Protection  of  passengers. — Balti- 
more, etc.,  R.  Co.  V.  Rudy,  118  Md.  42,  84 
Atl.  341;  Lake  Erie,  etc.,  R.  Co.  v.  Arnold, 
26   Ind.   App.    190,   59   N.   E.   394. 

Where,  in  an  action  by  a  passenger 
against  a  carrier  for  assault  committed 
upon  him  by  other  passengers,  the  com- 
plaint alleged  that  the  conductor  or  other 
servants  of  the  carrier  knew  of  the  im- 
periling danger  to  the  plaintiff,  and 
knowingly   failed    or   refused   to   interfere 


to  protect  him,  an  allegation  that  "such 
negligence  on  the  part  of  the  servants  of 
the  defendant  resulted  in  the  injuries  to 
plaintiff"  sufficiently  averred  that  the  serv- 
ants could  have  prevented  the  injury  com- 
plained of.  Culberson  v.  Empire  Coal 
Co.,  156  Ala.  416,  47  So.  237. 

Where  a  passenger  on  a  street  car  was 
injured  because  of  a  fight  between  other 
passengers,  a  declaration  alleging  negli- 
gence of  the  company  in  failing  lo  have  a 
conductor  to  preserve  order,  and  negli- 
gence of  the  driver  in  failing  to  suppress 
the  fight  or  eject  the  combatants,  is  good 
on  demurrer.  Holly  v.  Atlanta  St.  Rail- 
road, 61  Ga.  315,  34  Am.  Rep.  97. 

63.  Specific  language,  insults,  etc. — St. 
Louis,  etc.,  R.  Co.  v.  Wright,  75  S.  W. 
565,  33  Tex.  Civ.  App.  80. 

64.  Ejection  by  third  persons. — Lake 
Erie,  etc.,  R.  Co.  v.  Arnold,  36  Ind.  App. 
190,   50   N.    E.   394. 

65.  Culberson  v.  Empire  Coal  Co.,  156 
Ala.   416,   47   So.   237. 

66.  An  allegation  in  the  complaint  in 
a  passenger's  action  for  assault  that  the 
conductor  wantonly  assaulted  plaintiff  by 
grasping  her  by  the  arm  and  shoulders 
was  equivalent  to  an  allegation  that  he 
wantonly  grasped  her  by  the  arm  and 
shoulder,  and  sufficiently  charged  wanton 
assault.  Birmingham  R.,  etc.,  Co.  v. 
Parker,  161  Ala.  348,  50  So.  55.  See  Pelot 
V.  Atlantic,  etc.,  R.  Co.,  60  I'la.  159,  53 
So.  937. 

In  Peeples  v.  Brunswick,  etc.,  R.  Co., 
60  Ga.  381,  where  a  declaration  alleged 
that  a   conductor  called   a  passenger   out 


2607 


ACTIONS. 


§§  3122-3124 


senger  ^'^  by  an  employee  of  the  carrier  acting  within  the  line  of  his  employ- 
ment,88  without  setting  out  the  specific  acts  of  assault  or  the  specific  lan- 
guage used.®^  But  a  count  of  a  declaration  which  seeks  to  make  the  carrier 
liable  from  the  mere  fact  that  plaintiff,  while  a  passenger  of  defendant,  was  as- 
saulted, arrested,  and  imprisoned  "by  an  officer  or  agent  of  sa'id  defendant -and 
in  its  employ,"  is  insufficient^"  A  passenger,  in  an  action  for  damages  for 
an  assault  by  the  conductor,  need  not  plead  the  insulting  language  of  the  con- 
ductor towards  him,  as  matters  going  merely  in  aggravation  or  extenuation, 
and  having  effect  to  enhance  or  diminish  the  damages,  need  not  be  pleadedJ^ 
Facts,  which  do  not  set  up  a  separate  and  distinct  assault,  may  be  alleged  in 
aggravation  of  the  assaultJ^  Such  facts  need  not  constitute  the  assault  al- 
leged, nor  even  any  part  of  it,  but  they  may  give  a  character  and  meaning  to 
the  assault  alleged  and  be  properly  considered  in  relation  theretoJ^ 

§  3123.  Alleging  Act  to  Be  That  of  Carrier. — A  complaint  which  avers 
that  the  train  was  in  the  exclusive  control  of  defendant's  employees,  and  that 
the  conductor  who  had  charge  negligently  caused  the  injury  to  plaintiff  by 
causing  the  train  to  move  while  she  was  on  the  platform  and  by  jerking  her 
to  the  ground,  sufficiently  shows  that  the  act  was  done  by  the  company;  the 
conductor,  while  in  charge  of  the  train,  being  the  agent  of  the  company  so 
for    as  concerns  the  rights  of  parties  alighting  from  the  train.''* 

§  3124.  Allegations  as  to  Agent  or  Servant  at  Fault. — In  an  action 


of  the  train  of  which  he  had  charge  and 
beat  him,  it  was  held  to  set  out  a  cause 
of  action,  and  was  not  subject  to  a  gen- 
eral demurrer.  Savannah  Elect.  Co.  v. 
Wheeler,  138  Ga.  550,  58  S.  E.  38,  10 
L.  R.  A.,  N.  S.,  1176. 

67.  Allegation  as  to  relation. — See  ante, 
"Allegation  as  to  Contract  or  Relation," 
§  3105. 

68.  Allegation  as  to  agent  or  servant. — • 
See  post,  "Allegations  as  to  Agent  or 
Servant  at  Fault,"  §  3134. 

In  an  action  by  a  passenger  against  a 
steamboat  corporation  to  recover  for 
personal  injuries,  the  complaint  alleged 
that  the  plaintiff,  without  any  want  of 
care  on  his  part,  was  "violently  pushed, 
pulled,  and  thrown  through"  a  certain 
hatchway,  which  had  been  left  open 
through  the  carelessness  of  the  defend- 
ant company  and  its  agents  and  servants, 
whereby  he  was  injured,  etc.  Held,  that 
it  did  not  sufficiently  allege  that  the  vio- 
lence was  the  act  of  the  defendant's  em- 
ployees, and  not  of  some  other  party. 
Evansville,  etc.,  Steam  Packet  Co.  v.  Wild- 
man,  63  Ind.  370. 

69.  Specific  acts  or  language. — In  an 
action  by  a  passenger  against  a  carrier 
for  permitting  other  passengers  to  insult 
plaintiff  with  offensive  language,  it  was 
sufficient  to  allege  that  the  language  used 
was  profane,  vulgar,  obscene,  and  inde- 
cent, without  setting  out  the  specific  lan- 
guage used.  St.  Louis,  etc.,  R.  Co.  v. 
Wright,  75  S.  W.  565.  33  Tex.  Civ.  App.  80. 

70.  Count  insufficient. — Philadelphia, 
etc.,  R.  Co.  V.  Green,  110  Md.  32,  71  Atl. 
986. 

71.  Matters  of  aggravation  or  extenua- 
tion.— Houston,  etc.,  R.  Co.  v.  Batchler, 
37  Tex.  Civ.  App.  116,  83  S.  W.  903. 


72.  An  allegation  in  the  complaint  in 
a  passenger's  action  that  the  conductor 
wantonly  assaulted  plaintiff  by  grasping 
her  by  the  arm  and  shoulder,  by  winking 
and  smiling  at  her,  did  not  mean  that  the 
conductor  grasped  plaintiff  by  winking 
and  smiling  at  her,  and  only  charged  one 
assault;  the  smiling  and  winking  only  be- 
ing alleged  in  aggravation.  Birmingham 
R.,  etc.,  Co.  V.  Parker,  161  Ala.  348,  50 
So.    55. 

73.  Birmingham  R.,  etc.,  Co.  v.  Parker, 
161  Ala.   348,   50   So.   55. 

74.  Alleging  act  to  be  that  of  csirrier.— 
Louisville,  etc.,  R.  Co.  v.  Wood,  113  Ind. 
544,  14  N.  E.  573,  16  N.  E.  197. 

The  negligence  of  the  conductor  of  a 
train  of  cars  in  putting  or  assisting  a  per- 
son off  the  cars  is  the  negligence  of  the 
corporation  owning  or  operating  the 
road;  and  an  allegation  of  such  negligence 
of  a  conductor  is  sufficient  charge  of  neg- 
ligence against  the  railroad  company.  Co- 
lumbus, etc.,  R.  Co.  V.  Powell,  40  Ind.  37. 

If  the  conductor  was  the  one  in  charge 
of  the  train,  as  the  complaint  avers,  and 
the  demurrer  admits,  he  was  the  agent  of 
the  company  so  far  as  concerned  the 
rights  of  passengers  in  alighting  from  the 
train.  Upon  this  subject  the  cases  are 
numerous  and  harmonious.  The  general 
rule  is  thus  stated  by  Campbell,  J.,  in 
Great  Western  R.  Co.  v.  Miller,  19  Mich. 
305:  "He  represents  them  in  his  whole 
management  of  his  train."  Cincinnati, 
etc.,  R.  Co.  V.  Carper,  112  Ind.  26,  14  N. 
E.  353;  Bass  v.  Chicago,  etc.,  R.  Co.,  36 
Wis.  450;  Chicago,  etc.,  R.  Co.  v.  Ross, 
113  U.  S.  377,  5  S.  Ct.  184,  38  L.  Ed.  787; 
Rauch  V.  Lloyd,  31  Pa.  358,  73  Am.  Dec. 
747;  Louisville,  etc.,  R.  Co.  r.  Vv'ocd,  113 
Ind.  544,  14  N.  E.  573,  16  N.  E.  197. 
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against  a  carrier  for  injury  caused  by  negligence,  for  an  assault  by  the  carrier's 
employee  or  for  insults  offered  by  such  employee,  the  complaint  must  suffi- 
ciently charge  that  the  person  at  fault  was  in  the  carrier's  employment  at  the 
time,  and  this  may  be  sufficiently  done  without  characterizing  his  employment 
or  setting  forth  the  detail  of  the  nature  of  his  services. ''^  In  an  action  for 
injury  to  a  passenger  on  a  street  car,  plaintiff's  failure  to  name  the  agent  or 
servant  whose  negligence  caused  the  injury  does  not  render  the  complaint  in- 
sufficient.'^^ All  that  is  necessary  in  such  a  case  is  that  the  complaint  allege  the 
negligence  of  the  carrier's  servants  or  agents. '^'^  Where  the  complaint  charges 
an  assault,  it  is  not  necessary  to  aver  that  the  assault  was  committed  by  certain 
agents  of  the  carrier,  even  though  such  be  the  fact.''*  But  where  the  complaint 
specifies  the  agent  guilty  of  negligence,  such  allegation  must  be  proven  as 
pleaded.''^ 

Authority  of  Agent  or  Servant. — The  complaint,  however,  should  allege 
or  otherwise  show  the  servant's  authority;  in  oth^r  words,  the  acts  should  be 
shown  or  appear  to  be  within  the  line  of  the  servants  employment,^**   but  his 


75.  Allegation  as  to  servant  or  em- 
ployee at  fault. — Lampkin  v.  Louisville, 
etc.,  R.  Co.,  106  Ala.  287,  17  So.  448. 

A  complaint  in  an  action  to  recover  for 
a  death  by  drowning  while  a  passenger 
in  defendant's  stagecoach  alleged  that 
"said  defendants,  and  their  said  agents 
and  servants,  who  had  the  charge  and 
control  of  said  coach,  by  their  own  gross 
carelessness,  etc.,  drove,  and  allowed 
such  coach  to  be  driven,  out  of  the  high- 
way and  usual  road,  and  suffered  the 
same,  through  like  gross  negligence,  etc., 
to  run  into  and  become  submerged  in  the 
Mississippi  river."  Held,  the  allegations 
were  sufficient  to  include  a  ferry  com- 
pany and  the  ferryman,  whose  duty  it  was 
to  transport  the  coach  over  the  river,  and 
who  directed  the  driver  to  drive  on  the 
boat,  and  their  acts  and  omissions.  Mc- 
Lean V.  Burbank,  12  Minn.  530,  Gil.  438. 

The  petition,  in  an  action  against  a  rail- 
way company,  alleged  that  plaintiff,  a  pas- 
senger on  defendant's  train,  on  reaching 
his  stopping  place,  was  directed  by  "the 
conductor,  or  some  other  employee  of 
said  defendant,"  to  jump  from  the  train, 
which  he  did,  and  was  thereby  injured. 
Held,  that  the  omission  to  state  that  such 
other  employee  was  authorized  by  de- 
fendant to  give  such  directions  to  passen- 
gers was  not  a  defect.  Wilburn  v.  St. 
Louis,  etc.,  R.  Co.,  36  Mo.  App.  203. 

76.  Agent  or  servant  at  fault. — Birming- 
ham R.,  etc.,  Co.  V.  Goldstein  (Ala.),  61 
So.   281. 

It  is  not  necessary  to  allege  the  name 
of  the  carrier's  employee  whose  negli- 
gence caused  the  injury.  Armstrong  v. 
Montgomery  St.  R.  Co.,  26  So.  349,  123 
Ala.    233. 

In  an  action  for  injuries  to  a  passenger, 
an  allegation  of  the  petition  that  plaintiff, 
before  entering  the  train,  asked  the  em- 
ployees of  defendant  in  charge  of  and 
operating  the  train  if  it  would  stop  at  B., 
was  sufficient  designation  of  the  em- 
ployees. International,  etc.,  R.  Co.  v. 
Hessler   (Tex.   Civ.  App.),  95   S.  W.  40. 

77.  Count,    alleging     that      defendant's 


servants  or  agents  wantonly  or  willfully 
injured  plaintiff,  and  that  his  injuries 
were  the  proximate  consequences  of  the 
wantonness  or  willfulness  "of  the  defend- 
ant, its  servants  or  agents,  as  aforesaid," 
held  to  sufficiently  show  that  the  wanton- 
ness and  willfulness  complained  of  was 
that  of  the  servants  or  agents.  Birming- 
ham R.,  etc.,  Co.  V.  Taylor,  60  So.  979, 
6  Ala.  App.  661. 

78.  Chicago  Terminal  Transfer  R.  Co. 
V.  Yov.ng,  118  111.  App.  226. 

79.  Birmingham  R.,  etc.,  Co.  v.  Yates, 
169  Ala.  381,   53   So.   915. 

A  complaint  against  an  electric  railway 
company  for  injury  to  a  passenger,  alleg- 
ing that  the  defendant,  "by  its  servants 
or  agents,  the  conductor  who  was  in 
charge  of  said  train,  acting  within  the  gen- 
eral line  of  his  employment,"  ordered  him 
from  a  safe  place  in  the  forward  car  to 
the  rear  car,  and  that  while  attempting 
to  comply  with  the  order  and  standing  on 
the  rear  platform  of  the  first  car,  he  was 
thrown  to  the  ground  by  a  sudden  jerk- 
ing of  the  train,  negligently  caused  "by 
the  servants  in  charge  of"  the  train,  is 
not  susceptible  of  a  construction  charg- 
ing negligence  to  any  one  excepting  the 
conductor.  Birmingham  R.,  etc.,  Co.  v. 
Yates,  169  Ala.  381,  53  So.  915. 

80.  Allegation  as  to  authority. — Ala- 
bama, etc.,  R.  Co.  V.  Pouncey,  7  Ala.  App. 
548,  61  So.  eoi;  Smith  v.  Louisville,  etc., 
R.    Co.,   124   Ind.   394,   24   N.   E.   753. 

Where  the  declaration  against  a  rail- 
road company  relied  solely  on  the  negli- 
gence of  a  flagman  in  directing  plaintiff 
to  alight  from  a  moving  train  in  the  dark, 
at  an  unsafe  place,  but  failed  to  allege 
that  the  flagman  had  authority  to  give 
such  a  direction,  either  from  the  company 
or  the  conductor,  or  that  it  was  within 
the  scope  of  his  duties  to  give  the  same, 
though  the  evidence  showed  the  flagman 
to  be  so  authorized,  a  verdict  for  plaintiff 
could  not  stand.  Savannah,  etc.,  R.  Co. 
V.  V/all.  or.   Ga.   328,  33   S.   E.  197. 

Allegations  held  sufficient. — Southern 
R.  Co.  V.   Crone,  51   Ind.  App.  300,  99   N. 
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particular  duties  need  not  be  specified  or  characterized.^^  The  negligent  act, 
when  considered  in  relation  to  the  facts  alleged,  may  be  such  as  will  be  presumed 
to  be  within  the  scope  of  the  servant's  authority  without  an  express  allegation 
of  the  fact.*^  And  a  petition  in  an  action  for  injuries  to  a  passenger,  which 
charges  facts  showing  the  existence  of  the  relation  of  carrier  and  passenger 
at  the  time  of  the  injury,  sufficiently  alleges  the  liability  of  the  carrier,  and  it 
need  not  in  terms  charge  that  the  act  of  the  agent  of  the  carrier  causing  the 
injury  was  within  the  scope  of  his  authority. ^^  Nor  is  it  necessary  in  a  count 
in  the  complaint  in  an  action  against  a  carrier  for  an  assault  committed  by  one  of 
its  servants  to  aver  that  it  was  committed  within  the   scope  of  the   servant's 


E.  762;  Williams  v.  Louisville,  etc.,  R. 
Co.,  43  So.  576,  150  Ala.  334,  10  L.  R.  A., 
N.  S.,  413;  Austin  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  App.  397,  130  S.  W.  385. 

A  complaint  alleg-ing  that  defendant's 
servant,  acting-  within  the  line  of  his  duty, 
wantonly  caused  plaintiff's  minor  son  to 
fall  from  the  car,  sufficiently  averred  that 
the  servant  was  acting  within  the  scope 
of  his  authority.  Birmingham  R.,  etc., 
Co.  V.  Chastain,  158  Ala.  421,  48  So.  85. 

A  complaint  in  an  action  for  injuries  to 
a  passenger  on  a  street  car  in  a  collision 
with  a  train  on  a  railroad  crossing  which 
alleges  that  "defendant  by  and  through 
its  servants"  in  charge  of  the  car  negli- 
gently ran  it  on  the  railroad  track  and 
collided  with  a  freight  car  thereon,  caus- 
ing injury  to  the  passenger,  shows  that 
defendant's  servants  had  charge  of  the 
car  and  were  acting  in  the  line  of  their 
employment  at  the  time  of  the  injury.  In- 
dianapolis Tract.,  etc.,  Co.  v.  Formes,  40 
Ind.  App.  202,  80  N.  E.  872. 

A  count  showing  that  plaintiff,  while  in 
defendant's  waiting  room,  was  assaulted 
by  an  employee  of  defendant  in  charge 
of  the  waiting  room,  shows  that  the  wrong 
was  done  by  the  carrier's  servant  acting 
within  the  scope  of  his  duties.  Phila- 
delphia, etc.,  R.  Co.  V.  Green,  71  Atl.  986, 
110   Md.   33. 

81.  Lampkin  v.  Louisville,  etc.,  R.  Co., 
106   Ala.   287,   17   So.    448. 

An  averment,  in  a  complaint  against  a 
Street  railway  company  for  injuries  to  a 
passenger,  that  the  defendant,  through 
and  by  its  servants  in  charge  of  the  car, 
negligently  ran  the  car,  etc.,  sufficiently 
alleged  that  the  servant  in  charge  of  the 
car  was  acting  in  the  scope  of  his  em- 
ployment. Indianapolis  St.  R.  Co.  v. 
Schmidt,  71   X.   E.  301,   163   Ind.  360. 

82.  Whe''e  a  railway  conductor  neg- 
ligently failed  to  notify  plaintiflf  when  the 
car  arrived  at  his  destination,  as  he  had 
promised  to  do,  and,  because  of  such  neg- 
ligence, plaintiff  was  carried  by  to  a  place 
where  it  was  dangerous  for  him  to  alight 
and  attempt  to  walk  back  in  the  dark- 
ness, but  where  he  was  directed  by  the 
conductor  to  alight,  and  then  directed  as 
to  his  course  to  reach  his  destination,  and 
plaintiff's  injury  was  traceable,  in  natural 
sequence,  to  the  conductor's  negligent  act 
in  carrying  plaintiff  by  the  regular  stop- 


ping place,  such  act  would  be  presumed 
to  be  within  the  scope  of  his  authority, 
without  an  express  allegation  to  that  ef- 
fect. Indianapolis,  etc.,  R.  Co.  v.  Barnes, 
74  N.   E.   583,   35   Ind.   App.   485. 

83.  Where  relation  shown. — Austin  v. 
St.  Louis,  etc.,  R.  Co.,  149  Mo.  App.  397, 
130  S.  W.  385. 

Where,  in  an  action  for  injuries  to  a 
passenger,  the  relation  of  passenger  and 
carrier  is  averred,  it  was  not  essential  that 
the  negligence  imputed  to  defendant's 
servants  should  be  alleged  to  have  been 
the  result  of  acts  within  the  scope  of 
their  duties.  Birmingham  R.,  etc.,  Co.  v. 
Harden,  156  Ala.  344,  47  So.  327. 

A  train,  having  stopped  at  the  station 
to  which  plaintiff  had  taken  passage,  was 
ordered  to  start  again  before  she  could 
alight,  though  after  she  had  reached  the 
platform  of  the  car.  The  conductor, 
while  the  train  was  in  motion,  pulled  her 
from  the  platform  to  the  ground,  causing 
her  great  injury.  Held  that,  in  an  action 
against  the  railway  company  for  the  tort 
of  the  conductor,  it  was  not  necessary, 
in  order  to  fix  the  liability  of  the  defend- 
ant, to  allege  that  it  authorized  this  par- 
ticular act,  nor  that  the  conductor  was 
acting  within  the  scope  of  his  authority. 
Louisville,  etc.,  R.  Co.  v.  Wood,  113  Ind. 
544,   14  N.   E.   573,   16   N.   E.   197. 

A  complaint  in  an  action  against  a  rail- 
way company  for  injuries  received  by  a 
passenger,  which  alleges  that  upon  the 
arrival  of  a  train  at  a  depot  plantiff,  as  a 
passenger,  undertook  and  did  get  on  the 
platform  of  one  of  the  cars  of  the  train 
to  enter  the  same,  and  that  without  fault 
or  neglect  on  his  part,  on  account  of  the 
negligence  of  one  of  the  company's  agents, 
he  was  pushed  from  the  platform  of  the 
train  as  the  same  was  starting,  and  with- 
out any  negligence  on  his  part  fell  be- 
tween the  cars  of  the  train  and  was  in- 
jured, and  that  all  the  injuries  were 
'caused  by  the  carelessness  of  defendant 
in  pushing  plaintiff  off  the  train  and  neg- 
ligently running  over  him  with  the  train, 
is  sufficient  as  against  the  objection  that 
it  fails  to  allege  expressly  or  by  facts 
necessarily  sustaining  the  inference  that 
the  wrongful  act  was  committed  by  an 
agent  or  servant  of  the  company  in  the 
course  or  within  the  scope  of  his  em- 
ployment. Louisville,  etc.,  R.  Co.  v.  Ken- 
dall,  36   N.   E.   415,   138    Ind.   313. 
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duty.^*  As  the  duty  to  protect  passengers  from  violence  and  assaults  are 
among  the  recognized  duties  of  the  carrier's  agents  and  servants,  it  need  not  be 
alleged  to  be  within  the  line  of  his  duty.^^  A  complaint  in  an  action  by  a  pas- 
senger against  a  railroad  for  injuries  which  allege  that  defendant's  brakeman 
advised,  directed,  and  assisted  plaintiff  to  alight  from  a  moving  train,  whereby 
plaintiff  sustained  injuries,  is  sufficient  as  against  an  objection  that  it  did  not 
show  that  the  brakeman  was  acting  within  the  scope  of  his  employment,  there 
being  an  allegation  that  it  was  a  duty  of  the  brakeman  to. look  after  the  safe 
debarkation  of  passengers.^® 

In  Action  against  Joint  Defendants. — In  an  action  against  two  railways 
for  compelling  plaintiff  to  leave  a  waiting  room,  a  description  of  the  employee 
who  forced  her  to  leave  as  "the  employee  in  charge  of  said  waiting  room," 
was  subject  to  special  demurrer  for  not  alleging  whether  he  was  the  employee 
of  one  railway  or  the  other  or  both.^'^ 

Knowledge  of  Agent  or  Servant. — An  allegation  that  defendant's  brake- 
man  "permitted"  the  injury  of  a  passenger  embraces  the  element  of  knowledge 
of  the  danger  threatened  or  of  the  facts  from  which  it  might  have  been  antic- 
ipated; the  verb  "permit"   importing  knowledge  of  the  act  permitted.®* 

§  3125.  Violation  of  Statute  or  Ordinance. — Failure  to  Maintain 
Depot,  etc. — In  order  to  maintain  an  action  against  a  railroad  company  under 
a  statute  for  damages  resulting  from  a  failure  to  establish  and  maintain  a  depot 
sufficient  for  the  accommodation  of  passengers  in  a  given  town,  it  is  necessary 
that  the  complaint  should  aver  that  the  defendant's  road  was  being  operated 
through  the  corporate  limits  of  the  particular  town,  and  that  said  town  came 
within  the  meaning  of  the  statute.®^ 

Failure  to  Keep  Depot  Open. — Where  the  word  "schedule,"  as  used  in  a 
statute  requiring  a  railroad  company  to  keep  open  its  depots  for-  a  specified 
period  preceding  the  arrival  of  passenger  trains  allowed  "by  schedule"  to  stop, 
implies  that  the  operation  of  a  train  is  governed  by  a  rule,  an  allegation,  in  a 
complaint  in  an  action  against  a  railroad  company  for  injuries  sustained  by  an 
intended  passenger  by  reason  of  being  compelled  to  wait  out  of  doors  for  a 
train,  that  the  train  was  due  "to  arrive  and  stop  for  the  taking  on  of  pas- 
sengers" at  a  time  stated,  does  not  show  a  violation  of  the  statute.^** 

Rate  of  Speed. — In  an  action  for  injuries  to  a  passenger,  a  complaint  al- 
leging negligence,  in  that  defendant  ran  its  train  at  a  high  rate  of  speed,  within 
the  corporate  limits  of  a  certain  city,  in  violation  of  an  ordinance  of  that  city 

84.  In  action  for  assault. — Birmingham  ment;  the  duty  to  protect  passengers 
R.,  etc.,  Co.  V.  Mason,  137  Ala.  343,  34  So.  from  the  assaults  of  other  passengers  be- 
207.  ing  among  the  recognized  duties  of  brake- 

85.  In  an  action  by  a  passenger  to  re-  men.     Pittsburgh,  etc.,  R.  Co.    v.  Richard- 
cover   of    a    railroad    company    for    being  son,  82  N.  E.  536,  40  Ind.  App.  503. 
assaulted  by  a  conductor  before  reaching  86.    Sufficient  allegation  as    to    duty. — 
his    destination,    an   omission   of   the   dec-  Pittsburgh,    etc.,    R.    Co.    v.    Gray    (Ind.), 
laration  to  allege  that  the  conductor  was  59  N.  E.  1000. 

acting  within  the  scope  of  his  business  is  87.     Suit     against     two     defendants. — 

not    a    ground    for   a     general      demurrer.  Riley  v.  Wrightsville,  etc.,  R.  Co.,  133  Ga. 

Peeples    v.    Brunswick,    etc.,    R."   Co.,    60  413,  65  S.  E.  890,  34  L.  R.  A.,  N.  S.,  379, 

Ga.   281.  18   Am.    &   Eng.   Ann.   Cas.   208. 

In   an   action   against   a  carrier   for   in-  88.    Knowledge   of  agent   or  servant. — 

juries    to    plaintiff,    a    passenger,    through  Pittsburgh,  etc.,   R.  Co.  v.  Richardson,  40 

being  shot  by  a  fellow  passenger,  a  com-  Ind.  App.  503,  82  N.  E.  536. 
plaint  alleging  that  defendant's  brakeman  89.    Violation   of   statute   or   ordinance. 

was  in  charge  of  the  car  in  which  plaintiff  — Page  v.  Louisville,  etc.,  R.  Co.,  129  Ala. 

was  riding  at  the  time  of  the  assault,  and  233,  29  So.  676;  Alabama  Acts  of  1896,  97, 

that  he  could  have  prevented  the  assault,  p.  956. 

but  negligently  permitted  it,  was  not  open  90.     Failure    to     keep      depot      open. — 

to  the  objection   that  there  was  no  aver-  Draper  v.  Evansville,  etc.,  R.  Co.,  165  Ind. 

ment  that  the  brakeman  was  at  the  time  117,  74  N.  E.  889;  Burns  Anno.  St.  1901,  § 

acting   within    the    scope    of   his    employ-  5188. 
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regulating  the  speed  of  trains,  is  insufficient  where  it  fails  to  charge  that  the 
ordinance  was  in  force  at  the  time  of  the  injury.^i 

§  3126.  Connection  between  Negligence  and  Cause  of  Injury. — In  an 

action  against  a  carrier  for  personal  injury  resuhing  from  the  carrier's  negli- 
gent breach  of  duty,  the  pleading  must  allege  the  injury  to  have  been  the  proxi- 
mate result  of  such  breach  of  duty.^^  In  such  cases  the  complaint  is  bad  in 
substance  if  it  omits  to  charge  defendant  with  some  act  of  negligence  as  cre- 
ating the  cause  of  injury.  An  act  of  negligence  unconnected  with  the  injury  is 
necessarily  harmless,  but  negligence  and  consequent  injury  must  concur  in  the 
creation  of  the  cause  of  action.  And  from  a  construction  of  the  complaint 
when  construed  consistently  with  prescribed  canons  it  must  be  possible  to  col- 
lect therefrom  this  essential  element  of  an  actionable  wrong.^^     j^-  ^^s  been  held 


91.  Rate  of  speed. — Southern  R.  Co.  v. 
Jones,   33   Ind;  App.   333,   71   N.   E.   275. 

92.  Showing  connection  between  effect 
and  alleged  cause. — Shrum  v.  Cincinnati, 
etc.,  R.  Co.,  8  N.  P.  26,  10  O.  Dec.  244; 
Birmingham  R.,  etc.,  Co.  v.  Wright,  153 
.Ala.  90,  44  So.  1037;  Winona,  etc.,  R.  Co. 
V.  Rousseau,  48  Ind.  App.  248,  93  N.  E. 
34,   1028. 

In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,'  a  complaint 
which  charges  the  negligence  to  the  act 
of  the  conductor  in  signaling  the  motor- 
man  to  go  ahead  while  the  plaintiff  was 
on  the  side  board  or  step  preparatory  to 
alighting,  and  avers  the  act  of  the  motor- 
man  in  starting  the  car  with  a  sudden 
jerk  as  being  the  proximate  cause  of  the 
injury,  but  does  not  aver  that  the  start 
was  negligently  made,  is  bad  and  subject 
to  demurrer  because  the  negligence 
averred  was  not  the  proximate  cause  of 
the  injury.  Mobile,  etc.,  R.  Co.  v.  Bell, 
153   Ala.   90,   45    So.   56. 

A  complaint  in  an  action  for  injuries  to 
a  street  car  passenger  while  alighting, 
which  alleges  that  the  motorman,  after 
slowing  the  car  down  in  obedience  to  a 
signal  to  stop,  negligently,  without  warn- 
ing, applied  power,  and  moved  the  car 
forward  with  a  sudden  jerk,  throwing 
plaintiff  from  the  car,  charges  as  the 
proximate  cause  of  the  injury  the  negli- 
gent application  of  power  to  the  car  to 
move  it  with  a  sudden  jerk,  so  that  the 
reason  of  the  motorman's  act  in  applying 
the  power  is  but  one  element  of  the  negli- 
gence charged.  Winona,  etc.,  R.  Co.  v. 
Rousseau,  48  Ind.  App.  248,  93  N.  E.  34, 
1028. 

A  complaint  in  a  single  paragraph  al- 
leged that  the  plaintiff,  a  passenger  at- 
tempting to  board  defendant's  train,  was 
frightened  by  the  negligence  of  defendant 
in  starting  its  train  in  such  a  manner  as 
to  endanger  the  life  of  her  daughter  in 
her  presence,  and  in  preventing  her  from 
getting  on  the  train,  and  that  the  fright 
and  shock,  in  connection  with  the  worry 
caused  by  being  left  at  the  station,  per- 
manently injured  her  health.  Held  that, 
as  the  theory  of  the  complaint,  as  de- 
termined from  its  leading  allegation,  was 
to  recover  for  an  injury  caused  by  fright 


only,  not  connected  with  any  physical 
injury  to  the  plaintiff,  the  complaint 
failed  to  show  that  the  negligence  of  the 
defendant  was  the  proximate  cause  of 
the  injury,  and  did  not  state  a  cause  of 
action.  Cleveland,  etc.,  R.  Co.  v.  Stewart, 
56  N.  E.  917,  24  Ind.  App.  374. 

Where  the  complaint  alleged  the  neg- 
ligent delay  of  the  train  on  which  the 
plaintiff  was  a  passenger  for  several 
hours,  and  that  such  train  was  negli- 
gently stopped  for  over  half  an  hour  on 
a  high  trestle,  where  plaintiff,  on  account 
of  the  darkness  and  the  poor  lights  fur- 
nished by  defendant  on  the  train,  missed 
his  footing,  and  fell  to  the  ground,  a  de- 
murrer for  failure  to  state  a  cause  of  ac- 
tion was  properly  sustained,  since  the 
complaint  failed  to  show  defendant's 
negligence  to  be  the  proximate  cause  of 
the  injury.  Jarrell  v.  Charleston,  etc.,  R. 
Co.,   36    S.    E.    910,    58    S.    C.   491. 

Where  independent  cause  set  up. — 
Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  freight  train,  the  complaint 
charged  as  negligence  the  use  of  defect- 
ive brakes,  and  the  running  of  the  cars  at 
a  high  rate  of  speed  in  violation  of  a  city 
ordinance,  jointly,  and  neither  of  such  acts 
independent  of  the  other  was  charged  to 
be  the  proximate  cause  of  plaintiff's  in- 
jury, and  it  might  properly  have  been  in- 
ferred from  the  proof  that  if  the  car  in 
which  plaintiff  was  riding  had  not  been 
going  at  an  unlawful  rate  of  speed  the 
brakes  would  have  been  sufficient,  or  if 
the  brakes  had  not  been  defective  the  high 
speed  could  have  been  checked,  it  was  es- 
sential to  the  sufficiency  of  the  complaint 
that  both  acts  of  negligence  should  have 
been  sufficiently  charged.  Southern  R. 
Co.  V.  Jones,  71  N.  E.  275,  33  Ind.  App. 
333. 

93.  Allegation  of  proximate  cause- 
Connection  between  injury  and  negli- 
gence.— Fahr  v.  Manhattan  R.  Co.,  9 
Misc.  Rep.  57,  29  N.  Y.  S.  1,  59  N.  Y.  St. 
Rep.  683. 

Plaintiff  was  injured  while  attempting 
to  board  a  train  as  it  was  moving  from 
the  station,  and  in  an  action  therefor  the 
only  negligence  alleged  was  that  the  gate 
at  the  station  was  open,  when  it  should 
have  been  closed  before  the  train  started. 
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that  it  is  unnecessary  to  formally  charge  the  injury  as  the  proximate  result  of 
the  negligence,  where  such  fact  is  sufficiently  charged  in  other  parts  of  the 
complaint.8*  Thus,  it  is  said  that  so  far  as  pleading  proximate  cause  in  an  ac- 
tion for  injury  to  a  passenger,  it  is  enough  that  the  facts  averred  lead,  with 


Held,  that  the  complaint  was  insufficient 
in  substance,  as  it  did  not  show  that  the 
alleged  negligence  caused  the  injury. 
Fahr  v.  Manhattan  R.  Co.,  9  Misc.  Rep. 
57,  39  N.  Y.  S.  1,  59  N.  Y.  St.  Rep.  683. 

A  complaint,  in  an  action  against  a 
street  railway  company  for  injuries  to  a 
passenger  while  alighting  from  a  car,  in 
consequence  of  the  distance  from  the  step 
of  the  car  to  the  street,  which  alleged  that 
an  excavation  in  the  street  existed  at  the 
point  where  the  passenger  attempted  to 
alight,  that  the  company  and  its  servants 
knew  of  its  existence,  and  that  in  attempt- 
ing to  alight  the  passenger  "fell  heavily 
upon  the  earth,"  did  not  show  that  the 
company  was  negligent  by  reason  of  the 
excavation  in  the  street;  there  being  no 
connection  between  the  injury  and  the 
excavation.  Indianapolis  Tract.,  etc.,  Co. 
V.  Pressell,  77  N.  E.  357,  39  Ind.  App.  473. 

A  paragraph  of  a  complaint  admitting 
that  plaintiff's  intestate  jumped  from  de- 
fendant's train,  and  alighted  on  the  plat- 
form, but  was  run  against  by  a  fellow 
passenger  and  fell  under  the  train  and  was 
killed,  is  insufficient  in  failing  to  state  af- 
firmatively that  defendant's  failure  to  stop 
the  train  was  the  proximate  cause  of  de- 
cedent's death.  Reibel  v.  Cincinnati,  etc., 
R.  Co.,  114  Ind.  476,  17  N.  E.  107. 

Where  the  complaint  failed  to  show 
that  plaintiff's  fall  from  the  train  was 
caused  by  an  act  of  defendant,  there  is  no 
presumption  of  negligence  by  the  defend- 
ant from  the  mere  fact  of  the  fall.  Jarrell 
V.  Charleston,  etc.,  R.  Co.,  36  S.  E.  910, 
58  S.  C.  491. 

94.  A  complaint,  in  an  action  against  a 
railway  company  for  the  death  of  a  pas- 
senger, which  alleges  that  he  was,  through 
the  carelessness  of  the  company's  serv- 
ants, thrown  from  the  train  and  so  in- 
jured as  to  cause  his  death,  sufficiently 
shows  the  negligence  of  the  company  and 
the  infliction  of  decedent's  injuries,  and 
that  the  injuries  resulted  from  the  com- 
pany's negligence,  as  against  a  demurrer 
on  the  grounds  that  it  does  not  show  the 
causal  connection  between  decedent's 
death  and  the  company's  negligence,  that 
it  does  not  show  the  injuries  sustained 
by  decedent,  and  that  it  does  not  show 
wherein  the  company  or  its  agents  were 
negligent.  Kansas,  etc.,  R.  Co.  v.  Mat- 
thews, 39   So.  307,  142  Ala.  308. 

A  complaint  alleged  in  one  paragraph 
that  plaintiff  was  a  passenger  on  defend- 
ant's street  car;  that  a  trailer  was  attached 
thereto;  that  plaintiff  notified  the  con- 
ductor of  his  desire  to  alight  at  a  certain 
crossing;  that  the  car  stopped  at  the 
crossing,  and  he  attempted  to  alight,  but, 
while  descending,  the  car  negligently 
started   with   a   sudden   jerk,   the   force   of 


which  threw  plaintiiif  down  with  one  foot 
upon  the  rail,  and  while  in  this  position 
the  rear  car  passed  over  his  foot,  causing 
the  injury  complained  of.  A  second  para- 
graph charged  the  same  facts  down  to 
the  allegation  as  to  stopping  the  car  at 
the  crossing,  but  charged  that,  when  the 
crossing  was  reached,  the  speed  was 
slackened  so  that  the  car  was  moving  not 
faster  than  two  miles  an  hour;  that  the 
step  of  the  car  projected  within  a  foot  of 
the  ground;  that  the  conductor  instructed 
plaintifif  to  alight  while  the'  car  was  mov- 
ing at  that  rate,  and  that  plaintiff  at- 
tempted to  do  so,  and  while  he  had  one 
foot  on  the  ground  alongside  and  under- 
neath the  step  the  conductor  negligently, 
and  with  knowledge  of  plaintiff's  position, 
increased  the  speed  of  the  car  with  a  sud- 
den jerk,  and  by  such  jerk  threw  plaintiff 
to  the  ground  underneath  the  rear  car, 
and  that,  while  in  that  position,  before  he 
could  remove  his  body,  the  car  wheels 
ran  over  his  leg,  causing  the  injury  com- 
plained of.  Held,  that  both  paragraphs 
sufficiently  showed  that  the  alleged  neg- 
ligent acts  complained  of  were  the  prox- 
imate cause  of  the  injury,  and  it  was  un- 
necessary to  formally  charge  that  such 
was  the  fact.  Hammond,  etc.,  R.  Co.  v. 
Antonia,  83  N.  E.  766,  41  Ind.  App.  335. 

A  declaration  against  a  railroad  com- 
pany for  injury  to  a  passenger  who  fell 
from  the  platform  of  a  crowded  car,  which 
place  he  had  sought  to  relieve  his  faint- 
ness,  alleged  that  while  he  was  standing 
at  said  door  holding  on  to  the  hand  rail- 
ing he  became  unconscious  by  reason  of 
the  foul  air,  and  fell  from  said  train  while 
the  same  was  running  at  a  high  rate  of 
speed,  and  struck  with  great  force  on  the 
ground.  Held  a  sufficient  averment  that 
the  speed  of  the  train  caused  him  to  fall 
therefrom.  Morgan  v.  Lake  Shore,  etc., 
R.  Co.,  101  N.  W.  836,  138  Mich.  636,  70 
L.   R.   A.   609. 

A  petition  by  a  passenger  traveling  un- 
der a  live  stock  contract,  authorizing  him 
to  alight  at  intermediate  stations  to  look 
over  his  stock,  alleged  that  the  train 
stopped  at  night;  that  the  conductor,  who 
was  on  the  caboose  with  plaintiff,  told 
him  that  it  was  at  a  certain  station;  that 
plaintiff,  relying  on  such  information,  at- 
tempted to  alight,  when  the  train  suddenly 
started,  throwing  him  from  the  train, 
which  was  not  at  a  station,  but  over  a 
trestle,  and  injuring  him;  and  that  the 
negligence  of  the  conductor  was  the  prox- 
imate cause  of  the  injury.  Held,  that  it 
could  not  be  said,  as  a  matter  of  law,  that 
the  conductor  should  not  have  antici- 
pated that  plaintiff  would  attempt  to 
alight  in  reliance  on  his  statement,  and 
hence  negligence  of  the  conductor  prox- 
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requisite  certainty,  to  the  conclusion  that  the  injury  proximately  resulted  from 
the  negligence  charged.^^  This  applies  to  a  declaration  alleging  that  the  serv- 
ants-of  a  street  railway  company  negligently  permitted  a  car,  on  which  plaintiff 
was  riding  as  -a  passenger,  {b  come  to  a  sudden  stop,  so  that  one  passengers 
was  thrown  against  plaintiff,  causing  her  injury,86  or  where  it  avers  a  negligent 
failure  to  stop  at  the  usual  and  proper  stopping  place. ^'^  It  also  applies  where 
the  pleading  attributes  the  injury  or  death  to  the  negligent  construction  of  a 
bridge.*^  A  complaint  which  alleges  that  the  plaintiff  was  riding  on  the  train 
at  the  time  of  the  accident  is  not  defective  in  that  it  does  not  show  where  plain- 
tiff was  at  the  time  of  the  accident,  in  the  absence  of  a  motion  by  defendant 
to  have  the  complaint  made  more  specific.^®  In  an  action  for  injuries  to  one 
who  accompanied  a  shipment  of  horses,  an  allegation  that  he  was  on  the  train 
at  the  time  of  the  accident,  was  a  sufficient  statement  as  to  where  he  was,  in 
the  absence  of  a  motion  to  have  the  complaint  made  more  definite. ^ 


imately  causing  the  injury  was  alleged. 
International,  etc.,  R.  Co.  v.  Downing,  41 
S.  W.  190,  16  Tex.  Civ.  App.  643. 

Where,  in  an  action  for  injuries  to  a 
passenger  by  the  fall  of  an  elevator,  the 
petition,  after  specifically  alleging  wherein 
the  elevator  and  its  appurtenances  were 
defective,  alleged  that  as  the  proximate 
result  of  such  defects — specifically  nam- 
ing a  number  of  them,  and  among  them 
the  negligence  of  the  defendant  in  failing 
to  keep  the  elevator  and  its  appurtenances 
or  their  respective  part,  in  repair — added 
the  phrase,  "and  by  reason  of  the  other 
negligence  herein  alleged"  the  elevator 
on  a  specified  date  fell  with  great  force 
while  plaintiff  was  a  passenger,  seriously 
and  permanently  injuring  her,  such  alle- 
gations were  sufficient  to  allege  the  causal 
connection  between  the  acts  of  negli- 
gence specified  and  the  injuries  com- 
plained of.  Alexander  v.  McGaffey,  39 
Tex.  Civ.  App.  8,  88  S.  W.  462. 

95.  Facts  leading  to  conclusions. — 
Birmingham  R.,  etc.,  Co.  v.  Fisher,  173 
Ala.   623,   55   So.   995. 

A  petition  in  an  action  for  injuries  to 
a  passenger  on  a  freight  train,  which  al- 
leges the  wrecking  of  a  part  of  the  train, 
and  which  avers  that  the  conductor  there- 
after requested  the  passenger  to  leave  the 
caboose  and  go  forward  with  him  to  as- 
sist in  saving  property,  that  the  passen- 
ger attempted  to  leave  the  caboose  which 
had  stopped  on  a  high  embankment,  and 
that  he  being  unacquainted  with  the  sur- 
roundings fell  down  the  embankment  and 
was  injured,  sufficiently  charges  that  the 
injuries  were  the  proximate  result  of  the 
negligence  of  the  conductor  during  the 
continuance  of  the  relation  of  passenger 
and  carrier.  Austin  v.  St.  Louis,  etc.,  R. 
Co.,    149    Mo.   App.    397,    130   S.    W.    385. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger,  the 
complaint  alleged  that  defendant  negli- 
gently ran  its  car  at  a  dangerously  high 
rate  of  speed  into  a  switch,  off  the  track, 
and  against  a  pole,  throwing  plaintiff  to 
the  floor  and  against  a  stove,  injuring 
him.  Held  to  sufficiently  allege  that  de- 
fendant's   negligence    was    the    proximate 


cause  of  the  injury.  Indianapolis  ,St.  R. 
Co.  V.  Schmidt,  71  N.  E.  201,  163  Ind.  360. 
An  averment  that  in  the  nighttime,  on 
approaching,  but  before  reaching,  a  sta- 
tion, the  porter  announced  it,  and  opened 
the  door  for  passengers  to  alight;  that 
the  train  had  not  in  fact  reached  the  sta- 
tion, but  was  on  a  trestle,  through  which 
plaintiff  fell  into  the  water  in  alighting; 
and  that  the  conductor  would  not  allow 
him  a  stopover,  and  in  continuing  his 
journey  he  caught  cold,  resulting  in  sick- 
ness and  disability, — sufficiently  alleges 
that  the  injury  occurred  through  the  car- 
rier's negligence.  Missouri,  etc.,  R.  Co. 
V.  Overfield,  47  S.  W.  684,  19  Tex.  Civ. 
App.   440. 

96.  Sudden  stopping  of  vehicle. — Mc- 
Cauley  v.  Rhode  Island  Co.,  25  R.  I.  558, 
57  Atl.  376. 

97.  Failure  to  put  off  at  usual  place. — 
Allegations  that  plaintiff  was  negligently 
caused  to  alight  before  her  station  was 
reached,  leaving  her  in  the  dark  without 
protection  or  assistance  to  reach  the  sta- 
tion, to  which  she  was  compelled  to  walk, 
and  that  the  child  in  arms  and  baggage 
were  too  heavy  for  her,  resulting  in  her 
reaching  the  station  in  an  exhausted, 
frightened,  and  nervous  condition  and 
sustaining  special  physical  injury,  suffi- 
ciently show  that  her  injury  was  proxi- 
mately caused  by  the  carrier's  wrongful 
act.  Pullman  Co.  v.  Hoyle,  52  Tex.  Civ. 
App.  334,  115  S.  W.  315. 

98.  A  complaint  which  states  that  A. 
was  a  passenger  on  one  of  the  defend- 
ant railroad  company's  trains,  and  that, 
by  reason  of  the  company's  negligence  in 
constructing  a  bridge,  the  train  went  down 
through  the  bridge  into  the  river,  and  A. 
was  killed,  sufficiently  charges  the  negli- 
gence as  the  proximate  cause  of  the  in- 
jury. Louisville,  etc.,  R.  Co.  v.  Thomp- 
son, 107  Ind.  442,  8  N.  E.  18,  9  N.  E.  357, 
57  Am.   Rep.   120. 

99.  Connection  between  negligence  and 
injury. — Southern  R.  Co.  v.  Roach  (Ind. 
App.),  77  N.  E.  606. 

1.  Southern  R.  Co.  v.  Roach,  38  Ind. 
App.  211,  78  N.   E.  201. 
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Averment  of  Different  Causes  of  Injury. — A  petition  which  avers  differ- 
ent acts  of  negligence  is  not  defective  in  that  it  alleges  that  each  act  of  negli- 
gence contributed  to  the  injury  as  it  need  not  allege  which  act  was  the  direct 
or  sole  cause  in  order  to  place  liability  on  defendant.^ 

§  3127.  Allegations  as  to  Injury  Sustained.— In  an  action  against  a 
carrier  for  damages  resulting  from  the  negligent  injury  of  a  passenger,  the 
complaint  must  set  forth  sufficiently  and  definitely  the  injury  or  injuries  sus- 
tained.^ 

AITegations  as  to  Known  Facts  of  Injury  and  Their  Consequences. — 
In  an  action  against  a  railroad  for  damages  for  personal  injuries,  the  actual 
known  facts  of  injury  and  their  consequences  should  be  alleged  to  admit  their 
proof.* 

§  3128.  Negativing  Assumed  Risks. — Assumed  Risks. — Where  under 
a  valid  contract  the  plaintiff  had  assumed  certain  risks  incident  to  the  mode  of 
travel,  his  complaint,  in  an  action  for  injuries,  is  not  sufficient  unless  he  alleges 
negligence,  the  risk  of  which  he  did  not  by  contract  assume.^ 


2.  The  petition  in  a  street  car  passen- 
ger's action  for  personal  injuries  alleged 
that  the  conductor  signaled  the  motorman 
as  the  car  approached  a  street,  and  that  it 
had  come  to  a  position  of  rest  to  dis- 
charge passengers,  and  while  plaintiff  was 
alighting,  she  using  due  care  and  dil- 
igence, and  before  she  had  a  reasonable 
time  to  alight,  the  car  was  carelessly  and 
negligently  started  forward,  throwing 
plaintiff  violently  into  the  street,  "which 
said  negligence  directly  contributed  to 
cause  plaintiff's  injuries,  and  by  reason  of 
which"  she  was  injured  as  described,  and 
the  petition  further  alleged  the  negligent 
violation  of  an  ordinance  requiring  mo- 
tormen  on  west  bound  cars  to  bring  the 
car  to  a  full  stop  at  the  corner  on  the 
west  side  of  intersecting  streets  when- 
ever signaled  by  the  conductor,  and  re- 
quiring the  cars  to  remain  stationary  long 
enough  to  allow  passengers  to  safely 
alight,  which  negligence  directly  con- 
tributed to  cause  plaintiff's  injuries.  Held, 
that  the  petition  was  not  defective,  in 
that  it  alleged  that  each  negligent  act 
averred  contributed  to  the  accident,  as 
the  petition  need  not  allege  which  was 
the  direct  or  sole  cause  of  the  injury  in 
order  to  make  defendant  liable.  Parker  v. 
United  R.  Co.  (Mo.  App.),  133  S.  W.  137. 

3.  Averment  as  to  nature  of  injuries. — 
In  an  action  for  damages  for  physical  in- 
juries arising  from  a  collision  by  reason 
of  which  a  tank  of  cold  water  was  pre- 
cipitated upon  a  passenger,  from  the  ef- 
fects of  which  such  passenger  died  in  a 
short  time,  a  motion  to  require  the  peti- 
tion to  state  what  the  injuries  from  the 
water  consisted  of  should  be  sustained. 
Wittman  v.  C.  H.  &  D.  R.  Co.,  1  Iddings 
T.  R.  D.  115. 

A  statement  that  by  a  collision  the 
lumbar  region  of  plaintiff's  body  struck 
the  top  of  the  stove,  scalding  and  burning 
such  lumbar  region,  is  a  sufficient  and 
definite  statement  of  the  injuries  received. 
Douglas,  etc.,  R.  Co.  v.  Swindle,  59  S.  E. 
600,  2  Ga.  App.  550. 


Allegations  in  a  petition  against  a  car- 
rier for  injuries  to  plaintiff's  wife  that  she 
had  sustained  "great  injury  to  her  left 
shoulder  and  arm,"  and  had  lost  "the  en- 
tire use  of  her  left  arm,"  were  sufficient 
as  a  basis  for  the  introduction  of  evidence, 
and,  if  the  carrier  regarded  them  as  lack- 
ing in  detail  or  otherwise,  it  should  have 
tested  their  sufficiency  by  proper  excep- 
tions thereto.  Texas,  etc.,  R.  Co.  v.  Bole- 
man   (Tex.   Civ.  App.),   112  S.  W.  805. 

Allegations  in  a  petition  against  a  car- 
rier for  injuries  to  plaintiff's  wife  that  she 
had  sustained  "great  injury  to  her  left 
shoulder  and  arm,"  and  had  lost  "the  en- 
tire use  of  her  left  arm,"  were  sufficiently 
comprehensive  to  permit  of  a  recovery  for 
a  diseased  condition  of  her  shoulder  joint 
resulting  from  the  injury.  Texas,  etc.,  R. 
Co.  V.  Boleman  (Tex.  Civ.  App.),  112  S. 
W.   805. 

A  petition  in  an  action  for  injuries  to 
plaintiff's  wife  is  sufficiently  definite 
where  it  alleges  a  collision  of  defendant's 
cars,  and  that  plaintiff's  wife  suffered  a 
miscarriage  as  a  result  of  "the  jolt,  jar, 
and  shock"  by  such  collision.  Rapid  Trans. 
R.  Co.  V.  Smith  (Tex.  Civ.  App.),  82  S. 
W.  788,  judgment  reversed  in  86  S.  W. 
322,    98    Tex.    553. 

4.  Known  facts  £ind  consequences. — 
San  Antonio,  etc.,  R.  Co.  v.  Adams,  6 
Tex.  Civ.  App.  102,  24  S.  W.  839. 

Where  petition  in  an  action  against  a 
railroad  for  damages  for  injuries  to  ex- 
press messenger  alleged  injuries  gener- 
ally, and  was  not  excepted  to  on  ground 
that  it  was  not  sufficiently  definite  in  stat- 
ing injuries,  it  is  error  to  admit  evidence 
of  particular  injuries  sustained.  San  An- 
tonio, etc.,  R.  Co.  V.  Adams,  6  Tex.  Civ. 
App.  102,  24  S.  W.  839. 

5.  A  complaint  for  injuries  to  a  passen- 
ger while  riding  in  a  freight  car  that  de- 
fendant negligently,  etc.,  through  its 
agents  and  employees,  pushed  the  car  on 
the  track,  and  negligently,  etc.,  pushed 
the  car  against  a  locomotive  on  the  track, 
throwing  plaintiff  violently  onto  the  floor 
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§  3129.  Negativing  Contributory  Negligence. — In  some  jurisdictions  it 
is  essential  in  the  petition,  complaint  or  declaration  in  an  action  against  a  car- 
rier for  injury  to  a  passenger^  to  expressly  negative  contributory  negligence  on 
the  part  of  the  plaintiff,  or  it  must  clearly  appear,  from  the  facts  alleged,  that 
such  was  the  case.^  But  in  most  of  the  states  it  is  only  essential  to  allege  facts 
indicating  that  the  injury  resulted  from  the  negligence  on  part  of  the  passen- 
ger,''  unless  the  petition,  from  its  averments,  would  establish,  if  unexplained,  a 
prima  facie  case  of  negligence  of  the  party  injured,®  in  which  case,  i.  e.  where 
the  petition  itself  shows  contributory  negligence  as  a  matter  of  law,  it  can  not 
stand  as  against  a  general  demurrer. ^    This  principle  has  been  applied  to  a  dec- 


of  the  car,  held  to  allege  an  act  of  switch- 
ing in  an  unusual  and  negligent  manner, 
the  risk  of  which  plaintiff  did  not  as.sume. 
Indianapolis,  etc.,  R.  Co.  v.  Tucker  (Ind. 
App.),  9ri  N.  E.  431. 

6.  Negativing  contributory  negligence. 
— Michigan,  etc.,  R.  Co.  v.  Lantz,  39  Ind. 
528;  Indiana,  etc.,  R.  Co.  v.  Burdge,  94 
Ind.  46;  Jeffersonville  R.  Co.  v.  Hendricks, 
26  Ind.  328;  Toledo,  etc.,  R.  Co.  v.  Win- 
gate,  143  Ind.  125,  37  N.  E.  374,  43  N.  E. 
477.  See  Lake  Erie,  etc.,  R.  Co.  v.  Ar- 
nold, 36  Ind.  App.  190,  59  N.  E.  394;  Wi- 
nona, etc.,  R.  Co.  V.  Rousseau,  48  Ind. 
App.  248,  93  N.  E.  34,  1028. 

Iowa. — Baker  v.  Chicago,  etc.,  R.  Co., 
95   Iowa   163,    63   N.   W.   667. 

Kentucky. — Durham  v.  Louisville,  etc., 
R.  Co.,  16  Ky.  L.  Rep.  757,  39  S.  W.  737. 

A  complaint,  in  an  action  for  injuries 
caused  by  the  failure  of  defendant  to  stop 
its  train  long  enough  to  permit  plaintiff 
to  alight  in  safety,  which  alleges  that,  on 
Teaching  the  car  door,  plaintiff  saw  that 
the  train  was  in  motion;  that  she  pro- 
ceeded rapidly  out  on  the  platform;  that 
finding  the  car  moving  still  more  rapidly, 
and  seeing  no  one  to  assist  her,  and 
though  her  arms  were  full  of  bundles, 
yet,  fearing  she  would  be  carried  past  the 
station,  she  proceeded  down  the  steps  of 
the  car,  towards  the  platform,  when  she 
was  thrown  off — shows  contributory  neg- 
ligence, and  is  demurrable.  Toledo,  etc., 
R.  Co.  V.  Wingate,  143  Ind.  135,  37  N.  E. 
274,  42  N.   E.  477. 

A  complaint  alleged  that,  when  the 
train  on  which  plaintiff  was  a  passenger 
arrived  at  the  station,  his  place  of  desti- 
nation, at  which  he  had  never  been  before, 
it  was  dark  and  stormy;  that  the  tram 
slackened  its  speed  so  that  he  could  have 
safely  alighted  had  there  been  a  suitable 
place  to  receive  him;  that  the  conductor 
ordered  him  to  alight;  and  that,  relying 
on  such  order,  he  did  so;  but,  by  reason 
of  there  being  no  suitable  place  for  his 
reception,  he  fell,  and  was  thrown  under 
the  train  Held,  that  it  was  demurrable, 
as  not  showing  that  the  plaintiff  was 
himself  without  fault  or  negligence.  Cin- 
cinnati, etc.,  R.  Co.  V.  Peters,  80  Ind.  168. 

A  complaint  against  a  common  carrier 
for  injuries  to  a  passenger  from  being 
thrown  from  a  vehicle,  which  did  not  ex- 
pressly aver  that  the  passenger  was  free 
from  contributory  negligence,  but  alleged 


that,  by  reason  of  the  negligence  of  de- 
fendant's servant  in  the  management  of 
the  horses  and  vehicle,  the  passenger  was 
violently  thrown  therefrom,  was  insuffi- 
cient. Wahl  V.  Shoulder,  14  Ind.  App. 
665,  43   N.  E.  458. 

A  complaint  in  an  action  against  a 
street  railroad  alleged  that  plaintiff  sig- 
naled the  motorman  to  stop  the  car;  that 
its  speed  was  greatly  slackened,  so  that, 
when  it  reached  the  place  where  plaintiff 
was  standing,  it  was  running  very  slowly; 
that  he  took  hold  of  the  handle  of  the  car 
and  attempted  to  step  on  the  car;  and 
that  suddenly  the  motorman  negligently 
and  carelessly  started  the  car,  without 
any  warning  or  notice,  and  without  any 
fault  or  negligence  on  plaintiff's  -  part, 
thereby  throwing  him  to  the  ground  and 
causing  the  injuries  described.  Held,  that 
the  complaint  is  demurrable,  as  not  al- 
leging that  plaintiff  was  free  from  con- 
tributory neg-ligence,  since  it  does  not  al- 
lege that  he  was  without  fault  in  attempt- 
ing to  board  the  car  while  it  was  moving, 
even  though  slowly,  or  that  he  was  free 
from  negligence  in  the  manner,  in  which 
he  took  hold  of  the  handle.  Citizens'  St. 
R.  Co.  V.  Wagner,  57  N.  E.  49,  24  Ind. 
App.   556. 

7.  Illinois  Cent.  R.  Co.  v.  Simmons,  38 
111.  242;  Cincinnati  St.  R.  Co.  v.  Full- 
bright,  8  O.  Dec.  361,  7  Wkly.  L.  Bull. 
187;  Potter  v.  Chicago,  etc.,  R.  Co.,  20 
Wis.  533,  91  Am.   Dec.  444. 

8.  In  a  suit  for  damages  against  a  rail- 
way company  on  account  of  the  alleged 
negligence  of  its  agents,  it  is  not  nec- 
essary that  the  partition  should  negative, 
either  by  facts  stated  or  by  direct  aver- 
ment, the  oisteiice  ot  contributive  neg- 
ligence on  the  part  of  plaintiff;  an  excep- 
tion to  this  rule  exists  v/licn  tlie  pelilion, 
from  its  averments,  would  establish,  if 
unexplained,  a  prima  facie  case  of  negli- 
gence of  the  party  injured.  Texas,  etc., 
R.  Co.  V.  Murphy,  46  Tex.  356,  26  Am. 
Rep.  272. 

9.  A  complaint  alleged  that  plaintiff  was 
a  passenger  to  C;  that,  as  the  train  ap- 
proached C. ;  it  slackened  speed,  but  did 
not  stop;  that  he  was  directed  by  the 
brakeman  to  jump;  that  the  train  was 
running  at  a  highter  speed  than  he 
thought,  of  which  he  was  ignorant  be- 
cause it  was  dark,  and,  because  he  relied 
on  the  direction  of  the  brakeman,  he 
jumped.       Held,      that      the      allegations 
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laration  which  failed  to  negative  contributory  negligence,  in  that  it  did  not 
definitely  aver  that  the  train  had  stopped  as  a  matter  of  fact.  The  demurrer 
was  sustained  on  the  ground  that  a  passenger  who  steps  from  a  moving  train 
does  so  at  his  peril.  The  passenger's  mistake  as  to  the  stopping  of  the  vehicle, 
though  innocently  made,  is  not  a  matter  upon  which  the  carrier's  liability  can 
be  predicated  and  a  definite  and  specific  averment  that  it  had  as  a  matter  of 
fact  stopped  is  essential  to  a  cause  of  action. i**  It  has  also  been  appHed  where 
the  pleading  shows  that  the  passenger  put  his  arm  out  of  the  train  window, 
thereby  receiving  injury. ii  But  it  should  not  be  strictly  applied,  as  there  is  great 
danger  that  it  may  be  carried  too  far.^^  Where  the  allegations  taken  in  connec- 
tion with  each  other  leave  room  for  doubt  as  to  the  existence  of  contributory 


showed  that  the  proximate  cause  of  the 
injury  was  his  own  voluntary  act,  so  that 
the  burden  of  alleging  freedom  from  neg- 
ligence was  on  him.  Badovinac  v.  North- 
ern Pac.  R.  Co.,  39  Mont.  454,  104  Pac. 
543. 

A  complaint  alleged  that  plaintiff  was  a 
passenger  to  C;  that  as  the  train  ap- 
proached C.  it  slackened  speed,  but  did 
not  stop;  that  he  was  directed  by  the 
brakeman  to  jump;  that  the  train  was 
running  at  a  higher  speed  than  he 
thought,  of  which  he  was  ignorant  be- 
cause he  relied  on  the  direction  of  the 
brakeman  he  jumped.  Held,  that  the  al- 
legations of  the  complaint  were  insuffi- 
cient to  show  his  freedom  from  negli- 
gence, and  hence  the  complaint  did  not 
state  a  cause  of  action.  Badovinac  v. 
Northern  Pac.  R.  Co.,  104  Pac.  543,  39 
Mont.   454. 

Where  the  complaint  alleged  that  de- 
fendant negligently  stopped  the  train  on 
which  plaintiff  was  a  passenger  for  over 
half  an  hour  on  a  high  trestle,  and  that 
while  there,  on  account  of  the  darkness 
and  poor  lights  furnished  by  defendant 
on  the  train,  plaintiff  missed  his  footing, 
and  fell  to  the  ground,  but  did  not  allege 
plaintiff's  ignorances  that  the  train  was 
on  the  trestle,  a  demurrer  for  failure  to 
state  a  cause  of  action  was  properly  sus- 
tained, since  the  complaint  showed  con- 
tributory negligence  by  plaintiff  which 
would  defeat  a  recovery.  Jarrell  v.  Char- 
leston, etc.,  R.  Co.,  36  S.  E.  910,  58  S.  C. 
491.  .     . 

In  an  action  for  injuries  to  p.amtiflf 
while  alighting  from  defendant's  train,  a 
^  petition  alleging  that  v/ith  the  cotisent 
of  defendant  and  its  conductor  plaintiff 
was  riding  in  a  caboose,  ingress  to  and 
egress  from  which  was  much  more  dif- 
ficult than  from  a  regular  caboose,  which 
fact,  as  well  as  the  fact  that  plaintiff  was 
to  alight  therefrrm  in  the  nighttime  at  a 
certain  station,  was  known  to  those  in 
charge  of  the  train;  that  plaintiff  was  as- 
sured by  the  conductor  that  the  train 
would  stop  at  the  station  long  enough  for 
him  to  alight;  that  when  the  train 
stopped,  and  while  plaintiff  was  under- 
taking in  a  prompt  and  prudent  manner 
to  alight,  with  the  knowledge  of  the  con- 
ductor,  but   before   he  had  time  to   do   so 


in  safety,  the  train  was  carelessly  and 
recklessly  started  in  wanton  disregard  of 
plaintiff's .,  safety,  which  caused  plaintiff 
to  fait,  in  doing  which  his  foot  was  run 
over  by  the  wheels  of  the  caboose,  etc.^ 
did  not  show  contributory  negligence  as 
against  a  general  demurrer.  Gulf,  etc.,  R. 
Co.  V.  Walters,  49  Tex.  Civ.  App.  71,  107 
S.  W.   369. 

10.  Averment  as  to  stopping  of  train. — 
Townsend  v.  Nashville,  etc.,  R.  Co.,  106 
Tenn.  162,  61  S.  W.  56;  East  Tennessee, 
etc.,  R.  Co.  V.  Massengill,  83  Tenn.  (15 
Lea)   328. 

A  declaration  alleged  that  plaintiff  was 
standin.g  on  the  platform  of  one  of  de- 
fendant's trains  when  it  went  into  the  de- 
pot sheds,  having  been  unable  to  secure  a 
seat;  that  the  whistle  was  blown  and  the 
station  announced,  and  the  train  slowed 
up  for  passengers  to  alight,  so  that,  when 
it  came  to  the  usual  place  of  slopping, 
plaintiff,  thinking  it  had  stopped,  and  be- 
ing impliedly  invited  to  alight  by  the  con- 
duct of  the  trainmen,  stepped  off,  and  as 
he  did  so  the  cars  lurched  forward, 
throwing  him  down.  Held,  that  a  de- 
murrer to  the  declaration  was  properly 
sustained,  because  of  the  absence  of  a 
definite  averment  that  the  train  had 
stopped  as  a  matter  of  fact.  Townsend 
V.  Nashville,  etc.,  R.  Co.,  61  S.  W.  56,  106 
Tenn.  162. 

11.  The  declaration,  in  an  action 
against  a  railway  company  for  injuries 
sustained  by  a  passenger  by  reason  of 
his  arm  coming  in  contact  with  a  bridge 
through  which  the  train  passed,  which 
alleges  that  plaintiff  put  his  hand  out  of 
the  window  three  inches  and  it  struck 
against  the  bridge,  is  bad  on  demurrer. 
Richmond,  etc.,  R.  Co.  v.  Scott,  88  Va. 
958,  14  S.   E.  763,  16  L.   R.  A.  91. 

12.  A  declaration  in  an  action  by  a 
passenger  against  a  railroad  company, 
seeking  to  recover  damages  for  personal 
injuries,  is  not  demurrable  because  al- 
leging that,  while  the  cars  were  standing 
still,  and  plaintiff  was  on  the  platform 
connecting  the  passenger  cars,  defendant 
negligently  and  carelessly  did  the  things 
occasioning  the  injurv.  Atlantic,  etc.,  K. 
Co.  V.  Crossby,  53  Fla.  400,  43  So.  318. 
See  on  this  question  Southern  R.  Co.  v. 
Hundley,  151  Ala.  378,  44  So.  195. 


2617 


ACTIONS. 


§  3129 


negligence,  the  question  should  be  one  of  fact  and  not  of  law,i3  and  this  is  par- 
ticularly true  where  there  is  a  general  averment  that  the  plaintiff  was  without 
fault,'*  or  that  the  injury  was  caused  without  want  of  ordinary  care  on  the 


13.  Harmon  -v.  United  R.  Co.,  163  Mo. 
App.  443,  143  S.  W.  ,1114;  Munro  v.  St. 
Louis,  etc.,  R.  Co.  (Mo.  App.),  135  S.  W. 
1016;  Cooper  v.  Atlantic,  etc.,  R.  Co.,  69 
S.-C.  479,  48   S.  E.  458. 

Instances. — The  complaint  alleged 
that,  after  the  train  on  which  plaintiff 
was  a  passeng-er  blew  for  the  station, 
plaintiff  started  to  go  into  another 
coach  to  get  a  bundle;  that  the  door  of 
the  car  was  open,  ready  for  passengers 
to  get  out,  and  a  violent  jerk  of  the  train 
caused  him  to  place  his  hand  against  the 
door,  which  swung  to  and  cut  off  his 
finger;  that  defendant's  agents  negli- 
gently failed  to  push  the  door  far  enough 
back  to  catch;  and  that  the  roadbed  was 
defective  in  specified  particulars,  which 
contributed  to  the  jerk  of  the  train.  Held, 
that  the  petition  was  good  as  against  the 
general  demurrer.  Branan  v.  Southern 
R.   Co.,  135   Ga.  34,  «8   S.   E.  793. 

^he  complaint  against  a  street-car  com- 
pany for  personal  injuries  to  a  passenger 
showed  that  plaintiff,  wishing  to  make  a 
transfer  from  one  car  to  another,  was  di- 
rected to  leave  the  car  at  the  rear,  and 
that  as  he  did  so  he  was  injured  by  an- 
other car  being  driven  against  him.  Held, 
that  the  averment  in  the  complaint  that 
plaintiff  was  in  full  view  of  the  driver  on 
the  car  which  injured  him  does  not  suffi- 
ciently show  plaintiff  to  have  been  guilty 
of  contributory  negligence  in  not  forsee- 
ing  the  danger  to  require  reversal,  where 
the  complaint  is  questioned  for  the  first 
time  on  appeal.  Citizens'  St.  R.  Co.  v. 
Merl,   134   Ind.   609,   33   N.   E.   1014. 

In  a  suit  by  a  passenger  for  personal 
injury  against  a  railroad  company,  a 
complaint  alleging  the  injury  was  the  re- 
sult of  an  act  of  the  company's  servant, 
performed  in  "a  wilful,  reckless,  and  un- 
lawful manner,"  is  good  on  demurrer, 
though  it  fails  to  aver  absence  of  con- 
tributory negligence.  Indiana,  etc.,  R. 
Co.  V.  Burdge,  94  Ind.  46. 

In  an  action  against  a  street  railway 
company,  which  had  agreed  to  keep  the 
streets  in  repair,  for  injuries  received  by 
stepping  into  a  hole  negligently  left  in  a 
crossing,  the  petition  is  not  subject  to  an 
exception  of  no  cause  of  action,  where 
it  alleges  that  the  injury  resulted  while 
plaintiff  was  alighting  from  the  car,  mov- 
ing slowly  and  with  slackening  speed, 
preparatory  to  stopping,  and  that  plain- 
tiff was  an  active  and  vigorous  person, 
accustomed  to  alight  in  this  way,  and 
where  it  shows  no  unfavorable  condi- 
tions tending  to  render  the  act  "jxception- 
ally  hazardous.  Ober  v.  Crescent  City 
R.  Co.,  44  La.  Ann.  1059,  11  So.  818,  33 
Am.  St.  Rep.  366. 


A  declaration  in  an  action  against  a 
street  railway,  alleging  that  defendant 
negligently  permitted  a  live  electric  wire 
resembling  a  rope  to  be  suspended  from 
the  roof  of  the  car  whereon  plaintiff  was 
a  passenger,  and  at  the  rear  platform, 
and  that,  believing  such  wire  to  be  rope, 
plaintiff's  hand  came  in  contract  there- 
with, that  he  received  a  shock  of  elec- 
tricity "and  was  unable  to  release  his 
hands  from  contract  with  the  wire  until 
relieved  by  the  power  being  shut  off," 
and  that,  without  any  fault  or  negligence 
on  his  part,  he  was  injured,  etc.,  was 
sufficient  to  support  a  judgment  based 
thereon.  Hopkins  v.  Michigan  Tract.  Co., 
107   N.   W.   909,   144   Mich.   359. 

In  an  action  against  a  street  railway 
company  for  personal  injuries,  a  com- 
plaint alleging  that  plaintiff,  while  a  pas- 
senger on  defendant's  car,  requested  to 
be  put  off  at  a  certain  point,  and,  in  ex- 
pectation that  the  car  would  stop  as  re- 
quested, got  on  the  rear  step  so  as  to  be 
ready  to  alight,  and  that  the  car,  in- 
stead of  stopping,  was  so  negligently  run 
as  to  throw  him  to  the  ground,  and  injure 
him,  is  not  demurrable  on  the  ground 
that  it  shows  contributory  negligence  on 
plaintiff's  part.  Bowie  v.  Greenville  St. 
R.   Co.,   69   Miss.  196,   10  So.  574. 

A  petition  in  an  action  for  injuries  to 
a  passenger's  arm  while  it  was  projected 
from  a  window  of  the  car  alleging  that 
while  he  "was  sitting  in  said  car  with 
his  arm  on  the  window  sill  it  was  thrown 
out  of  the  window  by  a  sudden  jerk  or 
movement  of  the  car,"  states  a  good 
cause  of  action,  when  taken  in  connec- 
tion with  allegations  as  to  the  dangerous 
construction  of  parallel  tracks  and  the 
proximity  of  the  cars  to  each  other.  Cin- 
cinnati, etc..  Railway  v.  Burkhardt,  30  O, 
C.  C.  699,  11  O.  C.  C,  N.  S.,  543. 

A  declaration  alleging  that  the  car  on 
which  plaintiff  was  riding  was  negligently 
brought  to  a  sudden  stop,  so  that  a  pas- 
senger who  was  obliged  to  stand  be- 
cause the  seats  of  the  car  were  occupied 
was  necessarily,  by  reason  of  such  neg- 
ligence, thrown  against  the  plaintiff,  suf- 
ficiently negatives  any  inference  that  the 
throwing  of  the  passenger  was  the  re- 
sult of  any  intervening  action  of  his  own. 
McCauley  v.  Rhode  Island  Co.,  57  Atl. 
376,   35    R.    I.    558. 

Allegations  that  elevator  had  stopped. 
— Ohio  Valley,  etc.,  Co.  v.  Wernke,  42 
Ind.    App.    336,    84    N.    E.    999. 

14.  General  averment  of  absence  of 
fault. — Evansville,  etc.,  R.  Co.  v.  .\thon, 
6  Ind.  App.  395,  33  N.  E.  469,  51  Am.  St. 
Rep.  303;  Kentucky,  etc..  Bridge  Co.  v. 
McKinney,    9    Ind.    App.    313,    36    N.    E. 
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plaintiff's  part.^s  It  seems  to  be  unnecessary  for  the  plaintiff  to  allege  that  he 
exercised  "due  care."  ^^  Where  it  does  not  appear  from  the  petition  that  the 
passenger  could  have  avoided  the  injury  by  the  use  of  ordinary  care,  the  peti- 
tion is  good,"  as  where  the  injury  resulted  from  a  collision,  wreck,  etc.^*  The 
rule  requiring  an  averment  that  the  train  had  stopped  does  not  apply  where  the 
passenger  is  injured  while  in  the  coach,  after  having  left  his  seat  for  the  purpose 
of  alighting.18  Nor  does  it  apply  where  the  train  suddenly  starts  while  the  pas- 
senger is  engaged  in  alighting.^"  So  it  has  been  held  in  an  action  by  a  passeng£r 
for  an  injury  from  the  sudden  movement  of  the  train,  that  the  petition  did  not 
show  contributory  negligence,  though  it  appeared  thereby  that  at  the  time  of  the 
injury  plaintiff  had  risen  from  his  seat  and  started  to  go  out  upon  the  platform 
of  the  train  at  an  intermediate  station,  and  did  not  explain  his  purpose  in  so 
doing.21  Where  the  trend  of  the  allegations  of  fact,  in  a  petition  for  injury  to 
a  street  railway  passenger,  was  to  the  effect  that  he  was  in  the  exercise  of  due 
care  for  his  own  safety,  an  allegation  that  the  injUry  was  not  due  to  any  act  of 
negligence  of  his  was  sufficient  as  a  conclusion,  or,  at  least,  the  pleading  was  not 
wholly  wanting  in  an  allegation  on  that  subject;  and  if  the  street  railway  com- 


448;  Citizens'  St.  R.  Co.  v.  Huffer,  26 
Ind.  App.  575,   60  N.  E.  316. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries,  caused  by  a 
truck  upsetting  on  a  passenger  while  he 
was  on  defendant's  depot  platform  wait- 
ing for  a  train,  an  allegation  that  plain- 
tiff was  injured  without  fault  on  his  part 
is  equivalent  to  an  allegation  of  freedom 
from  contributory  negligence.  Evans- 
ville,  etc.,  R.  Co.  v.  Weikle,  6  Ind.  App. 
340,  3.3  N.  E.  639. 

In  an  action  against  a  street  car  com- 
pany plaintiff  alleged  that  he  signaled 
those  in  charge  of  the  car  that  he  wished 
to  take  passage;  that  as  they  neared  the 
crossing  the  cars  slowed  up  for  the  pur- 
pose, as  plaintiff  believed,  of  allowing 
him  to  get  on;  that  as  plaintiff  undertook 
to  get  on,  which  he  could  have  done  eas- 
ily, the  speed  of  the  car  was  greatly  in- 
■creased  "suddenly,  and  with  a  violent, 
quick  jerk,"  thus  throwing  plaintiff  to 
the  ground,,  and  injuring  him.  Held,  that 
such  allegations  do  not  show  contribu- 
tory negligence  sufficient  to  overthrow 
a  general  allegation  that  plaintiff  was 
"without  fault  or  negligence."  Citizens' 
St.  R.  Co.  V.  Spahr,  7  Ind.  App.  33,  33  N.' 
E.  446. 

15.  A  complaint  in  an  action  by  a  pas- 
senger for  injuries,  alleging  that  the  in- 
jury vvas  caused  without  want  of  ordi- 
nary care  on  plaintiff's  part,  sufficiently 
avers  that  the  injury  was  caused  without 
the  fault  or  negligence  of  plaintiff.  Jef- 
fersonville,  etc.,  R.  Co.  v.  Hendricks,  41 
Ind.  48. 

16.  Allegation  of  exercise  of  "due  care" 
unnecessary. — In  an  action  against  a  car- 
rier for  injuries  occasioned  by  its  negli- 
gence, the  complaint  need  not  aver  the 
exercise  of  due  care  by  the  plaintiff,  for 
it  is  to  be  presumed  under  the  circum- 
stances stated,  and  the  natural  order  of 
things,  that  a  person  uses  ordinarv  care. 
Cincinnati  St.  R.  Co.  v.  FuUbright,  7 
Wkly.  L.  Bull.  187,  8  O.  Dec.  361. 


17.  In  an  action  for  injuries  sustained 
by  a  passenger  in  a  car  with  which  a 
train  about  to  be  coupled  to  collided,  al- 
legations of  the  declaration  that  plaintiff 
was  standing  on  the  front  platform  of  the 
car,  whither  he  had  gone  to  get  the  con- 
ductor to  have  the  seats  turned,  and  that 
when  he  saw  the  train  rapidly  approach- 
ing he  hurried  back  ino  the  car  to  warn  a 
lady,  and  get  a  seat,  to  provide  against 
the  imminent  shock,  but  that,  before  he 
could  do  so  he  was  thrown  forward  by 
the  force  of  the  collision,  do  not  show 
that  plaintiff  could  have  avoided  the  in- 
jury by  the  use  of  ordinary  care.  Chat- 
tanooga, etc.,  R.  Co.  V.  Huggins,  89  Ga. 
494,    15    S.    E.    848. 

18.  In  an  action  by  a  railway  passen- 
ger against  the  company  for  injury  re- 
sultng  from  a  broken  rail,  throwing  the 
car  from  the  track,  the  complaint  need 
not  expressly  aver  that  the  plaintiff  was 
without  fault,  if  its  averments  show  that 
the  injury  was  occasioned  solely  by  the 
carelessness  of  the  defendant.  Michigan, 
etc.,  R.  Co.  V.  Eantz,  29  Ind.  528. 

19.  Rule  not  applicable. — Chicago,  etc., 
R.  Co.  V.  Arnol,  144  111.  261,  33  N.  E. 
204,  19  E.  R.   A.  313. 

20.  Plaintiff  alleged  that  his  wife, 
while  a  passenger  on  defendant's  train, 
prepared  to  alight  as  the  train  neared 
her  destination,  and  that  immediately 
after  the  train  stopped,  and  without  de- 
lay, she  proceeded  to  alight,  and  while 
leaving  the  train,  and  without  any  warn- 
ing, it  moved  suddenly  forward,  throw- 
ing her  to  the  depot  platform  by  the  neg- 
ligence of  defendant  and  its  employees, 
etc.  Held,  that  the  petition  was  not  de- 
murrable, though  alleging  that  the  train 
was  in  motion  when  the  plaintiff's  wife  at- 
tempted to  alight.  San  Antonio,  etc.,  R. 
Co.  'V.  Jackson,  38  Tex.  Civ  App.  201, 
85  S.  W.   445. 

21.  Contributory  negligence  not  shown. 
— Kansas,  etc.,  R.  Co.  v.  Young,  111  S. 
W.  764,  50  Tex.  Civ.  App.  610. 
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pany  desired  more,  it  should  have  moved  therefor.22  And  it  has  been  held  that 
it  is  enough  for  a  complaint,  in  an  action  against  a  railroad  company  for  an  in- 
jury to  a  passenger,  to  allege  that  the  injury  happened  through  the  negligence 
of  the  defendant,  without  alleging  also  that  the  plaintiff  was  free  from  negli- 
gence on  his  part. 2*  The  averments  may  of  themselves  be  sufficient  to  excuse 
the  passenger  of  contributory  negligence.^* 

Responsibility  of  Child. — A  petition  does  not  show  on  its  face  that  the 
passenger,  who  was  a  boy,  was  guilty  of  contributory  negligence,  since  whether 
the  mind  of  a  boy  of  that  age  is  mature  enough  to  make  him  responsible  is  a 
question  for  the  jury.^s 

Inability  to  Care  for  Self. — Where  the  declaration  avers  that,  when  de- 
fendant's servants  deposited  plaintiff  on  their  platform,  he  was  wholly  inca- 
pable of  exercising  in  his  own  behalf  any  care  whatever,  and  that  this  was  well 
known  to  defendant's  servants,  and  that  the  plaintiff  was  injured  because  they 
failed,  to  perform  the  duty  they  owed  him,  it  states  a  cause  of  action  without 
alleging'  due  care  on  the  part  of  plaintiff.^® 

Crowded  Vehicle. — A  declaration,  which  alleges  that  a  street  car  company 
carelessly  and  negligently  permitted  its  cars,  exits,  and  running  board  to  be 
greatly  crowded  with  passengers,  whereby  plaintiff  while  attempting  to  alight  was 
thrown  and  injured,  states  a  cause  of  action  as  it  does  not,  upon  proper  con- 
struction present  the  question  of  contributory  negligence  for  the  fair  inference 
is  that  the  car  was  permitted  to  become  crowded  after  the  plaintiff  got  aboard. ^'^ 
Nor  can  it  be  said,  in  light  of  the  law  of  contributory  negligence,  that  the 
passenger,  by  entering  a  vehicle  more  or  less  crowded,  his  fare  being  accepted, 
thereby  initiating  the  relation  of  carrier  and  passenger,  ipso  facto  was  charge- 
able with  contributory  negligence. ^^ 

Necessity  for  Riding  on  Platform. — The  declaration  for  injury  to  a  pas- 
senger on  a  street  car  by  being  thrown  from  it  by  a  sudden  jolt  while  standing 
on  the  rear  platform  need  not  show  it  was  necessary  for  plaintiff  to  stand  there ; 
it  not  being  negligence  per  se  for  a  passenger  on  a  street  car,  though  it  is  pro- 
pelled by  electricity,  to  ride  on  the  platform. ^^ 

Acts  in  Emergency — Imminent  Danger. — In  an  action  against  a  railroad 
company  for  injuries  sustained  from  jumping  from  a  car  while  it  was  in  mo- 
tion, it  is  sufficient  to  allege  that,  through  the  negligence  and  unskillfulness  of 
the  company's  servants  in  conducting  the  car,  the  life  and  limbs  of  the  plaintiff 
were  in  danger,  and  that  to  escape  from  the  danger  he  was  obliged  to  jump 
from  the  car,  whereby  he  was  wounded,  without  alleging  specifically  the  cir- 

22.  Allegation  sufficient. — Bnrger  v.  jumped,  and  was  injured.  Held,  that 
Omaha,  etc.,  R.  Co.,  139  Iowa  645,  117  there  was  a  sufficient  allegation  of  com- 
X.  W.  35.  pulsion    to       excuse     plaintiff    from     the 

23.  Alleging  injury  as  result  of  defend-  charge  of  contributory  negligence  in 
ants  negligence  sufficient. — Potter  v.  Chi-  jumping.  Boggess  v.  Chesapeake,  etc., 
cago,  etc.,  R.  Co.,  20  Wis.  533,  91  Am.  R.  Co.,  37  W.  Va.  297,  16  S.  E.  535,  23  L. 
Dec.    444.  R.   A.   777. 

24.  A  declaration  against  a  railroad  2a.  Question  as  to  responsibility  of 
company  for  personal  injuries  alleged  boy  for  jury. — Avey  v.  Galveston,  etc., 
that  plaintiff  had  a  ticket  over  defend-  R.  Co.,  81  Tex.  243,  16  S.  W.  1015,  26  Am. 
ant's    road,    and    boarded    a    freight    train,  St.   Rep.   809. 

which    did    not    carry   passengers,    in    the  26.  Inability  to  care  for  self. — Burke  v. 

bel-ef  that   the   ticket   was   good   on   such  Chicago,  etc.,  R.  Co.,  108  111.  App.  565. 

train;  that  the  conductor  refused  to  stop  ^7.   Crowded  vehicle.— Dunham  v.  Pub- 

the     tram,    and     ordered   hmto   get    off  jj^  Service  Corp.,  69  Atl.  1012,  76  N.  J.  L. 

while    it    was    running  at  a    high    rate  01  ^^g 

speed;  that  the  conductor,  in  violent  Ian-  „'»,.•         r     ^       1-           i.t        •^\. 

i^'^zl   threatened   to   eject  plaintiff  from  ,.  28.  Not  ipso  facto  chargeable  witii  neg- 

the  train  if  he  did  not  obey  the  order,  and  ^'^ence  -Dunham      v.      Public       Service 

had  force  at  his  command  to  execute  such  Corp.,  76  N.  J.  L.  452,  69  Atl.  1012. 

threat;    and     that     plaintiff   believed    that  29.    Pleading    necessity    for    riding     on 

resistance  would  result  in   greater  injury  .platform.— Brunnchow '  z;.    Rhode     Island 

than   leaving    the      train;   and      that      he  Co.,  26  R.  I.  311,  58  Atl.  656. 
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cumstances  which  rendered  it  dangerous  for  him  to  remain  in  the  car. 3"  The 
pleading  should  show  that  the  appearance  was  such  as  to  convince  a  reasonable 
person  of  the  imminence  of  the  danger. ^^ 

Slipping  into  Elevator  Shaft. — The  complaint  of  one,  who  in  going  to 
her  room  in  an  apartment  house  stepped  through  the  open  door  of  the  elevator, 
when  the  car  was  not  there,  does  not  show  contributory  negligence  as  a  matter 
of  law,  its  alleging  darkness,  preventing  her  seeing  beyond  the  door,  and  a  cus- 
tom, known  to  her,  for  the  door  to  be  open  when  the  car  was  there.*- 

Averment  as  Aiding  Defense  of  Contributory  Negligence. — The  fact 
that  a  passenger  in  his  action  against  a  company  states  in  his  complaint  defend- 
ant's negligence  to  have  been  in  directing  him  to  get  on  the  train  while  in  mo- 
tion, thereby  requiring  him,  perhaps,  to  prove  more  than  if  he  had  simply  al- 
leged negligence  by  reason  of  defendant's  failure  to  stop  at  the  platform,  does 
not  help  defendant  in  sustaining  the  defense  of  contributory  negligence.** 

After  Verdict. — Although  a  declaration,  in  an  action  by  a  passenger  against 
a  railroad  company  for  injuries  caused  by  the  company's  negligence,  contains 
no  averment  that  plaintiff  was  without  fault,  or  that  he  exercised  proper  care 
to  avoid  the  injury,  it  is  sufficient,  at  least  after  verdict.** 

§§  3130-3136.  Actions     for     Ejectment— §  3130.  In    General.— The 

declaration  or  complaint  in  an  action  for  being  ejected  by  the  carrier  from  the 
vehicle  of  transportation  must,  as  in  other  suits,  sufficiently  allege  every  element 
essential  to  his  cause  of  action. *5  But  where  the  petition  fails  in  some  particu- 
lar, the  subsequent  pleadings  may  be  sufficient  to  complete  the  case  in  that  as- 
spect  and  from  all  necessary  issues.*® 

Allegation  of  Ejection. — The  petition  must  allege  facts  showing  an  ejec- 
tion.*' 

§§  3131-3133.  Allegations  as  to  Breach  of  Duty_§  3131.  Unau- 
thorized and  Wrongful  Ejectment. — If  the  gist  of  the  plaintiff's  action  is  that 
he  was  ejected  in  violation  of  his  rights  as  a  passenger  he  must  aver  facts  show- 
ing the  existence  of  those  rights,  and  the  violation  thereof  whereon  his  action 
is  founded.**     Thus,  he  must  show  that  he  was  rightfully  a  passenger  on  the 

30.  Acts  in  emergency. — ^Eldridge  v.  complaint  charged  that  the  conductor  of 
Long-  Island  R.  Co.,  3  N.  Y.  Super.  Ct.  89.       defendant's   street   car,   on   which   plaintiff 

31.  Imminence  of  danger. — A  complaint  was  riding,  unlawfully  threatened  to  eject 
for  personal  injury,  alleging  that  defend-  plaintiff  therefrom,  and  did  wrongfully, 
ant's  agent  negligently  caused  another  unlawfully  beat  and  assault  her,  by  rea- 
car  "to  appear  to  be  in  imminent  danger"  son  whereof  she  was  injured  and  greatly 
of  colliding  with  the  car  on  which  plain-  bruised,  etc.,  but  did  not  allege  that  she 
tiff  was  a  passenger,  whereupon  she  was  actually  put  off  the  car,  it  stated  a 
jumped,  is  defective  in  not  showing  that  cause  of  action  for  assault  and  battery 
the  appearance  was  such  as  to  convince  only,  and  not  for  ejection.  Ray  v.  United 
a  reasonable  person  of  the  imminence  of  Tract.  Co.,  89  N.  Y.  S.  49,  96  App.  Div.  48. 
the  danger.  Birmingham  R.,  etc.,  Co.  v.  38.  Birmingham  R.,  etc.,  Co.  v.  Tate, 
Butler,  33   So.   33,   135  Ala.  388.  7  Ala.  App.  517,   61  So.  32. 

32.  "Tippecanoe  Loan,  etc.,  Co.  v.  Jester  In  an  action  against  a  railroad  com- 
(Ind.),   101  N.   E.   915.  pany     by    a    passenger    for    the    alleged 

33.  Averment  as  aiding  defense  of  con-  wrongful  ejection  from  one  of  the  de- 
tributory  negligence. — Pulks  v.  St.  Louis,  fendant's  trains,  a  complaint  is  sufficient 
etc.,  R.  Co.,  Ill  _  Mo.  335,  19  S.  W.  818.  and  states  a  good  cause  of  action  which 

34.  After  verdict. — Illinois  Cent.  R.  Co.  avers  that  the  defendant  was  operating 
V.   Simmons,   38   III.  243.  a    railroad    upon    which    passenger    trains 

35.  Allegation  of  every  element. — See  were  run;  that  the  plaintiff'  purchased 
Lindsay  v.  Oregon,  etc.,  R.  Co.,  13  Idaho  from  the  defendant,  for  a  reward  a  ticket 
477,  90  Pac.  984,  13  L.  R.  A.,  N.  S.,  184.  which  entitled  him  to  be  carried  as  a  pas- 

36.  In  an  action  for  the  wrongful  ejec-  senger  on  one  of  the  defendant's  trains; 
tion  of  a  passenger,  the  pleadings  held  to  and  that  after  having  purchased  said 
raise  an  issue  notwithstanding  the  alle-  ticket  he  boarded  the  train,  to  be  carried 
gations  of  the  petition.  Illinois  Cent.  R.  to  a  station  on  the  defendant's  road,  and, 
Co.  V.  Williams,  143  S.  W.  760,  147  Ky.  53.  although    the     plaintiff     tendered     to     the 

37.  Allegation    of    ejection. — Where    a       conductor    on    said    train    the    ticket   so 
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vehicle  from  which  he  was  ejected. ^^  ^nd  in  order  to  do  this,  he  must  show 
that  he  had  a  right  to  be  on  svich  vehicle  as  a  passenger,***  that  such  vehicle  was 
the  one  properly  to  carry  him  to  his  destination,'"-  that  he  had  paid  or  was  will- 
ing to  pay  the  proper  and  necessary  fare,*^  or  had  made  other  proper  arrange- 


purchased,  the  said  conductor,  in  breach 
of  the  duty  owing  the  plaintiff  as  a  pas- 
senger, wrongfully  and  forcibly  '  ejected 
him  from  the  train.  McGhee  v.  Cashin, 
30  So.  367,  130  Ala.  561. 

A  complaint  alleging,  in  effect,  that 
plaintiffs  purchased  a  ticket  entitling 
them  to  passage  over  defendant's  road  to 
a  certain  point;  and  took  seats  in  a  car, 
and  were  wrongfully  ejected  before 
reaching  such  point,  is  sufficient.  Chi- 
cago, etc.,  R.  Co.  V.  Spirk,  70  N.  W.  926, 
51  Neb.  167. 

Where  a  complaint  alleged  that  defend- 
ant willfully  and  recklessly  failed  and  re- 
fused to  furnish  transportation,  and  that 
plaintiff  was  ejected  from  the  train,  and 
that  such  ejectment  was  due  to  the  un- 
lawful, willful,  and  reckless  conduct  of 
defendant,  the  latter  words  refer  to  con- 
duct other  than  failure  to  transport.  Bus- 
sey  V.  Charleston,  etc.,  Railway,  55  S.  E. 
163,   75   S.   C.   116. 

In  an  action  for  being  ejected  from  a 
railroad  car,  it  is  not  sufRcient  to  aver 
generally  that  the  party  was  wrongfully 
ejected,  but  it  must  be  sufficiently  set 
forth  that  his  expulsion  was  improper, 
and  wrongful;  i.  e.,  being  rightfully  in 
the  car  but  illegally  expelled.  Barnum 
V.  Baltimore,  etc.,  R.   Co.,  5  W.  Va.  10. 

39.  Allegation  of  relation  of  carrier  and 
passenger  necessary. — Pittsburgh,  etd., 
R.  Co.  V.  Haislup,  39  Ind.  App.  394,  79 
N.    V.    lOS-i. 

40.  Rightfully  a  passenger. — Barnum  v. 
Baltimore,  etc.,  R.  Co.,  5  W.  Va.  10. 

41.  White  V.  Evansville,  etc.,  R.  Co.,  133 
Ind.  480,  33  N.  E.  373. 

The  petition  of  a  passenger  claiming  a 
wrongful  ejection  other  than  the  manner 
of  the  ejection  must  allege  that  the  train 
under  the  rules  of  the  carrier  was  re- 
quired to  stop  at  the  station  named  in 
her  ticket.  Drew  v.  Wabash  R.  Co.,  129 
Mo.  App.  459,  107  S.  W.  478;  Turner  v. 
McCook,  77  Mo.  App.  196. 

In  an  action  for  damages  for  wrong- 
ful expulsion  from  a  railroad  train,  the 
complaint  alleged  that  plaintiff  tendered 
the  regular  cash  fare  from  L.,  where  she 
entered  the  car,  to  T.,  a  station  to  which 
the  train  would  run;  but  the  conductor 
refused  to  accept  such  amount,  and  de- 
manded an  additional  sum,  whereupon 
she  tendered  the  regular  cash  fare  from 
L.  to  D.,  the  next  station,  which  the  con- 
ductor refused  to  accept,  but  stopped  the 
train,  and  ejected  plaintiff-  Held,  that  it 
did  not  appear  from  the  complaint  that 
such  expulsion  was  wrongful,  as  it  was 
not  shown  that  the  regulations  of  de- 
fendant   provided    for    the    discharge    of 


passengers  either  at  T.  or  at  D.  Lake 
Erie,  etc.,  R.  Co.  v.  Lucas,  47  N.  E.  842, 
18    Ind.    App.    239. 

42.  In  an  action  against  a  railroad  com- 
pany for  wronsiful  expulsion  from  its 
train,  an  allegation  in  the  declaration, 
that  plaintiff  became  a  passenger  to  be 
carried  from  a  certain  station  to  a  cer- 
tain other  station  for  a  certain  reward 
paid  to  defendant,  is  sufficient  as  against 
a  motion  for  a  compulsory  amendment  of 
the  declaration  seeking  to  have  it  stated 
whether  plaintiff  was  on  such  train  as  a 
passenger  by  being  the  holder  of  a  ticket 
purchased.  Seaboard,  etc.,  Railway  v. 
Scarborough   (Fla.),  42  So.  706. 

In  an  action  by  a  passenger  ejected 
from  a  train  for  refusal  to  pay  fare,  peti- 
tion showed  that  failure  to  purchase  a 
ticket  was  not  due  to  any  fault  of  de- 
fendant, and  that,  when  the  conductor 
asked  him  to  pay  four  cents  a  mile,  the 
regular  fare  being  three  cents  a  mile, 
which  plaintiff  refused  to  pay,  it  not  ap- 
pearing that  the  fare  at  four  cents  a  mile 
was  illegal  or  that  it  was  not  the  fixed 
rate  when  cash  fare  is  tendered  by  a 
passenger,  shows  no  ground  of  action. 
Allison  V.  Georgia  R.,  etc.,  Co.,  65  S.  E. 
85,  132   Ga.   834. 

In  an  action  against  a  railroad  com- 
pany for  an  illegal  expulsion  from  its 
train,  an  allegation  in  the  petition  that 
the  price  of  the  ticket  was  seventy  cents, 
and  that  the  plaintiff,  in  the  train,  when 
a  ticket  or  fare  was  demanded  by  the 
conductor,  tendered  this  amount,  which 
was  refused,  and  the  conductor  de- 
manded $1.05,  and  on  his  failure  to  pay 
it  compelled  him  to  leave  the  train, 
shows  prima  facie  a  good  cause  of  ac- 
tion. It  will  not,  on  demurrer,  be  pre- 
sumed that  the  company  had  made  a 
distinction  between  ticket  fare  and  train 
fare,  and  that  the  sum  exacted  was  train 
fare,  as  fixed  by  the  company.  Avey  v. 
Atchison,  etc.,  R.   Co.,  11   Kan.  448. 

In  an  action  for  damages  caused  by 
being  ejected  from  defendant's  train,  the 
complaint  alleged  "that  the  plaintiff  ex- 
plained the  case  to  the  said  conductor, 
telling  him  that  he  knew  where  his.  ticket 
was;  that  he  could  and  would  get  it  as 
soon  as  he  reached  W.,,  and  there  deliver 
it  to  him,  or  that  he  would  deposit  with 
him  [the  said  conductor]  money  of  the 
value  of  the  ticket,  to  be  returned  if  he 
should  produce  the  misplaced  ticket  at 
W.,  as  agreed;  that  the  money  was  ten- 
dered the  said  conductor,  but  he  refused 
to  receive  the  same,  and  forced  the  plain- 
tiff off  the  train  several  miles  from  his 
destination."     Held,   that  this  was  an   al- 
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ments  or  contract  with  reference  thereto,*^  and  that  he  had  complied  with  all 
reasonable  rules  and  regulations  of  the  carrier,  such  as  the  tender  of  his  ticket, 
etc.**  In  an  action  against  a  carrier  for  ejecting  a  passenger,  where  the  com- 
plaint alleges  that  plaintiff  "was  admitted  as  a  passenger"  on  one  of  defend- 
ant's cars,  it  sufficiently  shows  him  to  have  been  a  passenger,  without  further 
stating  the  circumstances  under  which  he  became  such.*^  In  an  action  for  be- 
ing ejected  from  a  railroad  car  plaintiff  must  make  it  appear  that  his  expulsion 
was  improper  and  wrongful ;  that,  being  rightfully  in  the  car,  he  was  illegally  ex- 
pelled. It  is  not  sufficient  to  aver  generally  that  he  was  wrongfully  ejected.*® 
He  need  not,  however,  aver  a  consciousness  on  the  part  of  the  carrier,  of  the 
result  of  the  wrongful  ejection,  in  the  absence  of  a  charge  that  the  carrier  in- 
flicted the  injury.*'^  Where  the  ejection  of  the  passenger  is  attributed  to  the 
negligence  of  the  carrier's  agent,  such  negligence  may  be  pleaded  in  general 
terms  as  in  other  cases  of  suits  against  carriers  arising  out  of  negligence.*^ 

Invalid  Ticket  or  Misdirection  by  Agent. — In  accordance  with  the  gen- 
eral rule  of  substantive  law,*^  a  complaint  which  shows  that  the  passenger's 
ticket  was  invalid,  is  insufficient  as  a  complaint  for  wrongful  ejection,^^  although 
it  may  be  a  good  statement  of  a  cause  of  action  arising  out  of  the  negligence  of 
some  servant  or  agent,^!  and  the  same  rule  seems  to  apply  where  the  plaintiff 
enters  the  wrong  train  in  following  directions  given  by  a  proper  agent  or  serv- 
ant.B2 

Waiver  of  Invalidity  of  Ticket. — In  an  action  for  ejecting  a  person  from 
a  railway  train,  a  waiver  of  a  defense  that  the  ticket  presented  was,  by  its  terms, 
good  only  on  the  date  of  sale,  must  be  pleaded. s*    And  where  a  waiver  of  con- 


legation  that  plaintiff  made  two  offers: 
First,  to  deposit  the  value  of  the  ticket, 
and,  on  the  conductor's  refusal  to  accept 
it,  second,  an  unconditional  tender;  and 
the  complaint  stated  a  good  cause  of  ac- 
tion. Knowles  v.  INorfolk,  etc.,  R.  Co., 
103  N.  C.  59,  9  S.  E.  7. 

43.  Other  contract  or  arrangement. — 
Pittsburgh,  etc.,  R.  Co.  v.  Haislup,  39 
Ind.  App.  ,S04,  79  N.  E.  lOS.'S. 

44.  White  v.  Evansville,  etc.,  R.  Co., 
133    Ind.   480,    33    N.    E.   273. 

45.  Allegations  of  status  as  passenger. 
—Ohio,  etc.,  R.  Co.  v.  Craucher,  133  Ind. 
275,    31    N.    E.    941. 

46.  General  averment  insufficient. — 
Barnum  v.  Baltimore,  etc.,  R.  Co.,  5  W. 
Va.   10. 

47.  A  complaint  in  an  action  against 
a  carrier,  charging  the  wrongful  ejec- 
tion of  plaintiff's  intestate  from  a  mov- 
ing train  and  averring  his  consequent  in- 
jury and  death,  states  a  good  cause  of 
action  for  the  wrongful  ejection  of  the 
intestate,  and,  as  it  does  not  ciiarge  the 
defendant  with  inflicting  the  injury,  it 
is  not  necessary  to  aver  a  consciousness 
of  the  result  of  the  wrongful  ejection, 
Louisville,  etc.,  R.  Co.  v.  Perkins,  39  So. 
305.    144   Ala.    325. 

48.  Ejection  attributed  to  negligence. 
— In  an  action  against  a  carrier  for 
wrongful  ejection  of  plaintiff  from  its 
car,  a  count  alleging  that  defendant's 
agent,  acting  within  the  scope  of  his  au- 
thority, so  negligently  conducted  himself 
in  and  about  the  carriage  of  plaintiff  as 
defendant's  passenger  that  as  a  proxi- 
mate   consequence    thereof    plaintiff    was 


ejected  from  said  train,  Vifas  not  subject 
to  demurrer  for  failure  to  show  the  facts 
wherein  defendant's  servants  negligently 
conducted  themselves,  and  wherein  plain- 
tiff's ejectment  was  wrongful.  Birming- 
ham R.,  etc.,  Co.  V.  Yielding,  155  Ala.  359, 
46  So.  747. 

A  complaint  against  a  street  railway 
company,  averring  that  plaintiff  was 
ejected  from  a  car  through  a  conductor's 
negligence  in  incorrectly  punching  a 
transfer  given  plaintiff  to  show  his  right 
to  ride  on  the  car  from  which  he  was 
ejected,  sufficiently  avers  the  negligence 
charged.  Birmingham  R.,  etc.,  Co.  v. 
Turner,  154  Ala.  542,   45   So.  671. 

Under  Rev.  St.  1887,  §  4168,  subd.  2, 
the  complaint  must  contain  a  statement 
of  the  facts  constituting  the  cause  of  ac- 
tion in  ordinary  and  concise  language, 
and  in  an  action  for  damages  it  is  suifi- 
cient  to  allege  in  general  terms  that  the 
injury  to  the  passenger  complained  of 
was  occasioned  by  the  negligence  of  the 
servant  or  employee  of  the  carrier  in 
charge  of  the  train.  Lindsav  v.  Oregon, 
etc.,  R.  Co.,  90  Pac.  984,  13  Idaho  477,  12 
L.   R.   A.,   N.   S.,   184. 

49.  Invalid  ticket — See  ante,  "Defective 
or  Invalid  Tickets,"  §§  2979-3012. 

50.  McGhee  v.  Reynolds,  ]29  Ala.  540, 
29   So.   961. 

51.  See  ante,  "Fraud,  Mistake  or  Neg- 
ligence as  to  Ticket  or  Transfers,"  §  3097. 

52.  Misdirection. — Alabama,  etc.,  R. 
Co.  V.  Heddleston,  82  Ala.  318,  3  So.  53. 

53.  Waiver  of  invalidity  of  ticket. — 
Trezona  v.  Chicago,  etc.,  R.  Co.,  77  N. 
W.  486,  107  Iowa  23,  43  L.   R.  A.  J  36. 
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ditions  in  the  ticket  is  relied  on,  the  facts  on  which  such  waiver  is  based  must 
be  pleaded.5* 

Description  of  Ticket  in  Petition. — When  the  petition,  in  an  action  against 
a  railway  company  for  damages  alleged  to  have  been  sustained  by  the  plaintiff's 
unlawful  expulsion  from  a  train,  insufficiently  describes  the  ticket  presented  to 
the  conductor  as  the  evidence  of  the  plaintiff's  claim  of  right  to  passage,  in  not 
stating  the  printing  or  stamps  thereon  or  the  conditions  or  dates,  it  is  erroneous 
to  overrule  a  special  demurrer  properly  pointing  out  the  defectiveness  of  the 
petition  in  this  respect. ^^ 

Surplusage. — Where  a  petition  in  an  action  for  wrongful  ejection  of  a  pas- 
senger from  a  train  alleged  a  violation  of  the  contract  of  carriage,  and  also 
tortious  acts  of  the  conductcfr,  the  latter  allegations  may  be  treated  as  surplus- 
age.^^ 

-issigning'  Specific  Legal  Character  to  Act. — Where  a  complaint  charges 
that  defenaant  rauroau  Lumpany  "wrongiuny  and  unlawfully"  rec|uired  plain- 
tiff to  alight  from  the  train,  such  words  did  not  assign  specific  legal  character  to 
the  acts  of  defendants,  and  must  be  disregarded.^'' 

§  3132.  Use  of  Unnecessary  Force. — If  the  gist  of  the  plaintiff's  action 
is  the  assault  and  use  of  unnecessary  force,  the  complaint  should  set  forth  facts 
sufficient  to  show  that  unnecessary  force  was  used.'^  But  such  facts  may  be  im- 
plied from  the  general  intent  as  gathered  from  the  allegations  as  a  whole. ^^ 
But  where  the  complaint  alleges  that  the  conductor  assaulted  plaintiff  and  forci- 
bly ejected  him  from  a  car  while  the  same  was  in  motion,  it  is  not  necessary  to 
allege  negligence  on  the  part  of  the  defendant.^"  ■-• 

§  3133.  Ejection  at  Improper  Place. — A  declaration  must  allege  facts 
either  as  to  the  weather  or  character  of  the  grounds  in  and  about  a  station,  or 
that  it  was  severely  cold,  or  that  the  ground  was  covered  with  snow,  or  that  the 
character  of  the  place  was  such  as  made  it  dangerous,  in  order  to  state  a  cause 

54.  Facts  showing  waiver  of  condition  other,  and,  while  riding  thereon,  defend- 
by  agent. — Where  a  iiusband  signed  his  ant,  by  its  servants,  wrongfully  and  ptir- 
own  name  to  his  wife's  railroad  ticlcet,  posely  assaulted  him  and  ejected  liim 
wliich  provided  that  it  must  be  signed  by  from  the  car,  and  in  so  doing  he  was 
the  person  intending  to  use  it,  on  being  thrown  from  and  run  over  by  the  car, 
told  by  the  agent  that  he  could  sign  it,  causing  injuries  set  out  in  detail,  suffi- 
he  must  plead  such  facts  in  an  action  ciently  showed  plaintiff,  was  ejected  with 
by  him  for  damages  sustained  by  his  unnecessary  force,  to  his  injury.  Pitts- 
wife  from-  the  company's  refusal  to  ac-  bitrgh,  etc.,  R.  Co.  v.  Haislup,  39  Ind. 
cept  the  ticket.     Mexican  Cent.  R.   Co.  v.  App.   394,  79   N.   E.   1035. 

Goodman     (Tex.    Civ.    App.),    43    S.    W.  In  an  action  against  a  carrier  for  ejcr- 

580.  tion  from  its  train,  which  was  authorized, 

55.  Description  of  ticket  in  petition.—  where  it  is  claimed  that  unnecessary  force 
Southern  R.  Co.  v.  Dyson,  34  S.  E.  997,  fas  used,  it  is  not  enough  to  aver  that 
109  Ga    103  force  was  used,  but  facts  must  be  averred 

'„       ',  r^^  Ai  1- •  sliowiug  usc   of  uunccessaty   force.      Chi- 

56.  Surplusage-Chase  z;.  Atchison,  ^  ^^  ^  Bills,  104  Ind.  13, 
etc.,    R.    Co.,   79   Pac.   153,   70   Kan.    546.           .^  ^'    £    g^j^ 

57.  Assigning  specific  legal  character  59.  The  allegation  that  the  conductor 
to  act.— Aaron  v.  Southern  Railway,  46  "forced  the  plaintifl  off  the  train,"  and 
S.  E.  556,  68  S.  C.  98.  that  he  was  "put  off,"  and  "that  by   said 

58.  Use  of  unnecessary  force. — Birm-  wrongful  act  of  ejecting  plaintiff  from 
ingham  R.,  etc.,  Co.  v.  Tate,  7  Ala.  App.  said  train  he  has  sustained  serious  dam- 
517,  61  So.  33;  White  v.  Evansville,  etc.,  age,"  convey  the  idea  that  actual  violence 
R.  Co.,  133  Ind.  480,  33  N.  E.  373;  Louis-  was  used,  and  are  sufficient  to  allow 
ville,  etc.,  R.  Co.  v.  Setser,  149  Ky.  163,  proof  of  rudeness  on  the  part  of  the  con- 
147   S.   W.   956.  ductor,    and   the   charge   of   the    court   on 

In    an   action   against   a   carrier,   allega-  the    question    of    punitive    damages    was 

tions   of  the   complaint  that   on   a   certain  proper.     Knowles  v.  Norfolk,  etc.,  R.  Co., 

day  plaintiff  purchased   a  ticket   entitling  103  N.  C.  59,  9  S.  E.  7, 

him  to  ride  as  a  passenger  between   two  60.     Negligence    not     necessary. — Lake 

certain    points,    and    that    he    boarded    a  Erie,    etc.,    R.    Co.    v.    Matthews,    13    Ind. 

train   at   one   of   the   points   to   go   to   the  App.   355,  41   N.   E.  843. 
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of  action  for  ejectment  from  a  train  at  an  improper  place.^^  Where  the  petition 
sets  forth  the  above  facts  and  further  alleges  that  the  agent  in  whose  care  the 
person  ejected  was  placed  knowingly  permitted  him  to  wander  off  and  be  in- 
jured, a  cause  of  action  is  sufficiently  stated.^^ 

Identification  of  Place  of  Ejection. — In  an  action  against  a  railroad  for 
death  caused  by  the  ejection  of  a  person  from  a  train  while  in  a  helpless  condi- 
tion, an  allegation  in  the  petition  that  the  deceased  was  ejected  from  a  designated 
train  near  a  trestle  and  almost  in  the  yards  of  the  railroad  company  in  or  near 
a  swamp  in  a  certain  city,  was  a  sufficient  identification  of  the  place  of  expul- 
sion.^^ 

§  3134.  Allegations  as  to  Servant  at  Fault.— The  declaration  need  not 
name  the  agent  or  servant  at  fault,  it  being  sufficient  if  he  is  otherwise  desig- 
nated.^* Thus,  a  complaint  alleging  that,  owing  to  the  negligence  of  one  of 
defendant's  conductors  in  issuing  a  worthless  trapsfer,  plaintiff,  a  passenger, 
was  ejected  from  another  of  defendant's  cars  by  the  conductor  thereof  on  ten- 
dering to  the  latter  such  transfer,  sufficiently  designated  the  conductor,  without 
naming  him.'^^  In  an  action  by  a  passenger  against  the  company  to  recover  for 
her  being  wantonly  put  off  a  train  by  the  acting  conductor,  a  failure  of  her  peti- 
tion to  state  that  he  was  an  agent  or  servant  of  the  company  is  not  a  fatal  de- 
fect.66 

§  3135.  Connection  between  Ejection  and  Injury. — The  declaration  in 
an  action  for  damages  for  death  or  injury  resulting  from  the  ejection  of  the 
person  killed  or  injured,  will  be  insufficient  in  the  absence  of  averments  show- 
ing a  connection  between  the  ejecting  and  injury  or  death. ^'^     So  where  the  pe- 


61.  Ejection  at  improper  place. — -Bragg 
V.  Norfolk,  etc.,  R.  Co.,  110  Va.  867,  67 
S.  E.  -593.  Sec  Louisville,  etc.,  R.  Co.  zi. 
Setser,   149  Ky.  162,   147   S.  W.  956. 

A  complaint  in  an  action  for  injuries 
to  a  passenger  which  alleges  that  the 
conductor  negligently  required  the  pas- 
senger to  leave  the  train  at  a  place 
highly  dangerous  for  her  to  do  so  on  his 
refusal  to  accept  her  ticket,  and  which 
sets  forth  the  facts  as  to  the  dangers  of 
the  place  for  an  old  and  infirm  person 
to  disembark,  states  a  cause  of  action  as 
against  a  demurrer.  Central,  etc.,  R.  Co. 
V.   Bagley,  173  Ala.  611,  55  So.  894. 

62.  A  count  in  a  declaration,  stating 
that  intestate  was  ejected  from  a  train 
when  night  was  rapidly  approaching,  the 
climiatic  conditions  severe,  the  ground 
covered  with  fifteen  inches  of  snow,  and 
that  the  conductor  and  other  servants  of 
defendant,  on  account  of  interstate's  con- 
dition and  surroundings,  attempted  to 
place  him  in  care  of  a  station  agent,  v/ho, 
knowing  decedent's  condition,  neglected 
to  care  for  him,  but  permitted  and  ac- 
tually saw  him  wander  ofl:  alone  down 
the  railroad  track,  held  to  state  a  cause 
of  action  for  ejectment  from  a  train  at 
an  improper  place.  Bragg  v.  Norfolk, 
etc.,   R.   Co.,   110  Va.   867,   67   S.   E.   593. 

63.  Identification  of  place  of  ejection. 
— Macon,  etc.,  R.  Co.  v.  Moore,  125  Ga. 
810,  54  S.  E.  700. 

64.  Designation  of  servant  at  fault. — 
Montgomery  Tract.  Co.  v.   Fitzngtrick  149 


Ala.    511,    43    So.    136,    9    L.    R.    A.,    N.    S., 
851. 

65.  Allegation  as  to  servant  at  fault. — 
Montgomery  Tract.  Co.  v.  Fitzpatrick, 
149  Ala.  511,  43  So.  136,  9  L.  R.  A.,  N. 
S.,   851. 

66.  Allegation  that  party  at  fault  was 
carrier's  servants— Texas,  etc.,  R.  Co.  v. 
Casey,    52    Tex.    112. 

67.  A  declaration  alleged  that  defend- 
ant's servants,  after  accepting  intestate 
on  its  car  as  a  passenger,  put  him  off  at 
a  station  five  miles  from  his  destination 
on  a  stormy  night  and  where  he  could 
obtain  no  shelter,  knowing  that  he  was 
intoxicated  and  unable  to  care  for  him- 
self, and  that  in  attempting  to  v/alk  home 
along  defendant's  track  he  fell  from  its 
bridge  and  received  injuries  from  which 
he  died.  Held  insufficient,  since  it  fails 
to  establish  a  connection  between  the  al- 
leged wrongful  act  of  ejectment  and  the 
injury  received  by  falling  from  the 
bridge.  Keeshan  v.  Elgin,  etc..  Tract. 
Co.,  82  N.  E.  360,  229  111.  533,  affirming 
judgment    133    111.    App.    416. 

A  complaint  in  an  action  for  injuries 
to  a  passenger  which  alleges  that  plain- 
tiff claims  a  specified  sum  as  damages, 
and  that  while  he  was  a  passenger  a 
servant  of  the  carrier  while  acting  as 
conductor  or  motorman  assaulted  plain- 
tiff by  pointing  a  pistol  at  him,  compell- 
ing him  to  leave  the  car,  states  a  cause 
of  action  as  against  a  demurrer.  Birm- 
ingham R.,  etc.,  Co.  V.  Tate,  7  Ala.  App. 
bit.    61    So.    32. 
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tition  alleges  that  he  was  run  over  by  another  train  some  three  or  four  miles 
from  the  place  of  expulsion,  it  is  subject  to  special  demurrer,  as  the  statement 
of  the  distance  negatives  liability  on  the  part  of  defendant."^ 

§  3138.  Negativing  Contributory  Negligence. — A  complaint  by  a  pas- 
senger against  a  railroad  company  for  damages  for  wrongfully  ejecting  him 
from  the  train  need  not  allege  that,  at  the  time  of  his  expulsion,  he  was  com- 
plying with  all  the  reasonable  rules  of  the  company,  nor  that  he  was  not  about 
to  violate  any  such  rule.''^  Nor  need  the  complaint  in  an  action  for  the  un- 
lawful and  forcible  ejection  of  a  passenger  allege  that  plaintiff  was  without 
fault,'^*'  and  the  allegations  as  to  compulsion  may  be  sufficient  to  overcome  a 
failure  to  negative  contributory  negligence  charged  in  jumping  from  a  moving 
vehicle. '^1 

§§  3137-3138.  Pleading  Damages— §  3137.  In  General.— Allegations 
as  to  Damages  in  General. — Where  the  facts  alleged  are  sufficient  to  entitle 
the  complainant  to  nominal  damages,  the  complaint  is  good  as  against  a  de- 
murrer on  the  ground  that  no  damages  are  alleged.'^  ^ 

Compensatory  Damages. — Where  there  is  an  allegation  not  only  of  negli- 
gence in  carrying  plaintiff  past  his  destination,  but  also  of  negligence  in  leav- 
ing the  enbanlanent,  compensatory  damages  are  in  issue.'' ^ 

Elements  of  Damage. — Where,  in  an  action  against  a  carrier  for  ejecting 
plaintiff  from  its  car,  a  count  alleged  that  as  a  proximate  consequence  of  the 
ejection  the  plaintiff  was  wrenched  and  made  sick  and  sore,  the  allegations  of 
damages  were  sufficient  as  against  demurrer.^* 

Special  Damages. — Special  damages  whether  resulting  from  tort  or  breach 
of  contract,  must  be  particularly  averred,  in  order  that  the  defendant  may  be 
notified  of  the  charge  and  come  prepared  to  meet  it.'^^  But  in  some  cases  of 
tort  it  is  held  that  such  damages  need  not  be  specifically  alleged.''^  Special  dam- 
age as  contradistinguished  from  general  damage  is  that  which  is  the  natural, 

68.  Negativing  liability. — Seaboard  Air  peake,  etc.,  R.  Co.,  37  W.  Va.  297,  16  S. 
Line    Railway   v.    Smith,    59    S.    E.    199,    3        E.   525,   23   L.   R.   A.   777. 

Ga.  App.  1.  72.     Allegation    of   nominal    damages. — 

69.  Allegation  as  to  compliance  with  Where  a  declaration  alleges  that  the  de- 
rules. — South  Florida  R.  Co.  v.  Rhoads,  fendant  railroad  company  sold  the  plain- 
25  Fla.  40,  5  So.  633,  23  Am.  St.  Rep.  tiff  a  1,000-mile  ticket,  and  through  its 
506,  3   L.  R.  A.  733.  negligence  failed  to  place  his  right  name 

70.  Action  for  forcible  ejection. —  thereon,  and  its  conductor  refused  to  re- 
Louisville,  etc.,  R.  Co.  V.  Goben,  15  Ind.  ceive  such  ticket,  and  that  the  plaintiff 
App.  123,  42  N.  E.  1116,  43  N.  E.  890;  exercised  due  care,  it  is  error  to  sustain 
Lake  Erie,  etc.,  R.  Co.  v.  Matthews,  13  a  demurrer  for  the  reason  that  no  dam- 
Ind.  App.  355,  41  N.  E.  842.  ages   are   alleged,    since   the   facts   alleged 

71.  Allegations  curing  defect. — A  dec-  are  sufficient  to  entitle  the  plaintiff  to 
laration  against  a  railroad  company  for  nominal  damages.  Holden  v.  Rutland  R. 
personal  injuries  alleged  that  plaintiff  Co.,  47  Atl.  403,  73  Vt.  156,  82  Am.  St. 
had   a  ticket   over   defendant's   road,   and  Rep.   936. 

boarded    a    freight    train,    which    did    not  73.      Compensatory     damages. — Denver, 

carry   passengers,    in    the   belief   that   the  etc..   Trans.    Co.   v.   Dwyer,   30  Colo.   132, 

ticket   was   good   on   such   train;   that   the  36  Pac.  1106. 

conductor  refused  to  stop  the  train,   and  74.     Allegation    as     to     damages. — Bir- 

ordered  him  to  get  off  while  :t  was  run-  mingham    R.,    etc.,    Co.    v.    Yielding,    155 

ning   at   a   high   rate    of   speed;    and   that  Ala.  359,  46  So.  747. 

the  conductor,  in  violent  language,  threat-  75.    Special   damages. — Roberts   v.    Gra- 

ened  to  eject  plaintiff  from  the  train  if  ham  (U.  S.),  6  Wall.  578,  18  L.  Ed.  791. 
he  did  not  obey  the  order,  and  had  force  76.     Specific     allegation     necessary. — .In 

at  his  command  to  execute  such  threats;  an  action  of  tort  against   a  common   car- 

and  that  upon  belief  that  resistance  would  rier    for   taking   plaintiff   beyond   his    des- 

result   in   greater   injury  than   leaving  the  tination,     and      compelling    him    to    walk 

train,  he  jumped  off  and  was  injured.  The  back,  the  declaration  need  not  specifically 

court  held,   that  there  was  sutficicnt   alle-  allege  special  damages  in  order  to  entitle 

gation    of   compulsion    to    excuse    plaintiff  plaintiff   to   recover    for   them.      Alabama, 

from    the    charge    of    contributory    negli-  etc.,  R.  Co.  v.  Hanes.  69  Miss.  160,  13  So. 

gence  in  jumping  off.     Boggess  i'.  Chcsa-  246. 
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but  not  the  necessary,  consequence  of  the  act  complained  of  J^  In  an  action  for 
ejection  and  for  assault  and  battery,  the  usual  rule  applies  that  in  case  of  dam- 
ages not  necessarily  resulting  from  the  act  complained  of,  and  which  are  con- 
sequently not  implied  by  law,  the  petition  must  state  the  particular  damages 
sustained  by  the  plaintiff  in  order  to  authorize  the  introduction  of  testimony 
in  regard  thereto.''^  Thus,  he  must  plead  arrest  and  imprisonment  made  sub- 
sequent to  the  ejectment,  and  at  the  instance  of  the  servants  of  the  carrierJ* 
So  he  must  plead  mental  suffering  caused  by  circumstances  within  the  carrier's 
knowledge.**'  The  facts  alleged  may  be  sufficient  in  such  a  case  without  ex- 
pressly averring  such  anguish.*^  Sickness  resulting  from  disappointment,  etc., 
must  be  specially  pleaded  in  an  action  based  on  simple  negligence,  as  it  does 
not  usually  proximately  result  therefrom.^^  Where  the  complaint  in  an  ac- 
tion against  a  carrier  is  based  on  its  failure  to  stop  its  train  to  permit  a  pas- 
senger to  alight  at  his  destination,  and  not  on  any  abusive  and  humiliating  lan- 
guage of  the  conductor,  the  exclusion  of  the  language  of  the  conductor  as  an 
independent  act  of  damages  is  proper.*^  And  a  declaration  in  an  action  against 
a  railway  company  for  an  assault  committed  by  a  conductor  in  ejecting  plain- 
tiff from  a  train  for  his  refusal  to  pay  fare,  which  alleges  the  assault  and  the 
resulting  physical  injuries,  does  not  authorize  a  recovery  for  negligence  of  the 
conductor  in  failing  to  discover  plaintiff's  mental  derangement.^*  In  a  suit 
against  a  common  carrier  for  not  carrying  a  party  according  to  contract,  the 
allegation  of  a  breach  "whereby  the  plaintiff  was  subjected  to  great  inconven- 
ience and  injury,"  is  not  an  allegation  of  special  damage.^^ 


77.  Roberts  v.  Graham  (U.  S.),  6 
Wall.  578,  18  L.  Ed.  79 J. 

78.  Gulf,  etc.,  R.  Co.  v.  Adams,  3 
Texas  App.  Civ.  Cas.,  §  42'i,  citing  Texas, 
etc.,  R.  Co.  V.  Curry,  64  Tex.  85. 

79.  Subsequent  arrest,  etc. — In  ar  ac- 
tion for  assault  and  battery,  and  eject- 
ment from  defendant's  cars,  plaintiff  can 
not  recover  damages,  for  an  arrest  and 
imprisonment,  made  subsequent  to  such 
ejectment,  at  the  instance  of  the  con- 
ductor, where  he  did  not  allege  the  arrest 
and  imprisonment  as  a  ground  of  dam- 
ages. Gulf,  etc.,  R.  Co.  V.  Adams,  3 
Texas  App.   Civ.   Cas.,  §  422. 

80.  Mental  suffering. — An  allegation  in 
a  complaint  that  plaintiff  was  expelled 
from  defendant's  train,  that  he  experi- 
enced great  fatigue  and  distress  in  find- 
ing his  way  back,  and  that  by  reason 
thereof  and  the  ejection  from  the  train 
he  suffered  great  pain  of  mind  and  body, 
will  not  acjmit  proof  of  the  sickness  of 
■plaintiff's  child,  to  which  he  was  going, 
and  plaintiff's  consequent  mental  suffer- 
ing, but  such  fact  must  be  distinctly 
pleaded.  Gulf,  etc.,  R.  Co.  v.  Hurley,  74 
Tex.    593,    12    S.    W.    226. 

81.  Facts  sufficient. — ^Where,  in  an  ac- 
tion for  damages  for  defendant's  failure 
to  stop  a  train  at  a  flag  station  to  accept 
plaintiff  as  a  passenger,  plaintiff  alleged 
that  the  purpose  of  the  trip  was  to  reach 
the  parents  of  the  mother  of  his  grand- 
child, who  was  dangerously  ill;  that,  by 
reason  of  defendant's  failure  to  stop, 
plaintiff's  trip  was  ineffective;  that  the 
child  died  during  plaintiff's  absence;  and 
that  defendant,  through  its  employee,  had 
knowledge  of  the  purpose  of  plaintiff's 
trip,   his   relationship   to  the   child,  its  se- 


vere illness,  etc. — the  petition  alleged 
sufficient  facts  to  entitle  plaintiff  to  re- 
cover for  mental  anguish.  International, 
etc.,  R.  Co.  V.  Sammon,  79  S.  W.  854,  35 
Tex.   Civ.   App.   96. 

Where  plaintiff  in  an  action  agamst  a 
railroad  company  for  failing  to  stop  its 
train  at  a  flag  station  alleged  that  he  was 
insulted,  greatly  annoyed,  and  suffered 
much  pain  and  inconvenience,  he  may 
testify  as  to  mental  distress  and  worry 
sufl'ered  by  him.  Milhous  v.  Southern 
Railway,  57  S.  E.  474,  76  S.  C.  492. 

82.  Sickness,  being  not  usually  a  proxi- 
mate result  of  disappointment  by  reason 
of  a  carrier's  neglect  to  stop  its  train  for 
a  waiting  passenger,  must  be  averred  as 
special  damages  in  an  action  founded 
merely  on  the  negligence,  and  not  on  a 
willful  omission  of  the  carrier  to  stop. 
Illinois  Cent.  R.  Co.  v  Siddons,  53  111. 
App.   607. 

83.  Abusive  language. — Martin  w. 
■Southern  Railway,  89  S.  C.  32,  71  S.  E. 
236. 

84.  Mental  derangement. — Lindsay  v. 
Wabash  R.  Co.,  104  N.  W.  656,  141  Mich. 
204. 

85.  Allegation  of  special  damages. — 
Roberts  v.  Graham  (U.  S.),  6  Wall.  578, 
18   L.   Ed.   791. 

In  a  suit  for  damages  by  a  passenger 
against  a  steamboat  owner,  under  an  al- 
legation in  the  declaration  that,  by  rea- 
son of  the  steamer  being  overloaded  with 
passengers,  the  plaintiff  and  his  family 
"were  subjected  to  great  inconvenience 
and  injury,"  the  plaintiff  may  give  in 
evidence  his  sickness  caused  by  the  want 
of  sufficient  bedclothing.  Roberts  v.  Gra- 
ham (U.  S.),  6  Wall.  578,  18  L.  Ed.  791. 
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Nature  of  Employment — Earning  Capacity. — In  an  action  against  a  rail- 
road for  injuries  to  plaintiff  as  passenger,  petition  alleging  nature  of  his  busi- 
liess,  his  customary  earnings  and  effect  of  injury  on  earning  capacity,  need  not 
state  by  whom  he  was  employed  nor  more  specifically  the  character  of  employ- 
ment.*^ 

Failure  to  Consummate  Business  Transaction. — Where,  in  an  action  for 
breach  of  a  contract  of  carriage,  plaintiff  claimed  special  damage  on  the  ground 
that  because  of  his  failure  to  reach  a  certain  town  at  the  time  he  would  have 
reached  it,  had  defendant  performed  its  duty,  he  had  failed  to  consummate  a 
deal  by  which  he  would  have  realized  a  large  profit,  failure  to  name  the  par- 
ties  with   whom   the   deal   was  to   be   made   rendered   the   petition   defective.*'^ 

Pleading  Notice  to  Carrier. — A  complaint  in  an  action  by  a  passenger  for 
the  failure  of  the  carrier  to  stop  the  train  at  the  station  of  his  destination, 
which  alleges  that  the  passenger  gave  the  ticket  collector  money  and  told  him 
to  stop  the  train  at  the  station,  and  permit  him  to  alight  to  attend  to  his  busi- 
ness there,  is  sufficient  to  permit  testimony  of  notice  to  the  carrier  of  the  pas- 
senger's business   engagement.** 

§  3138.  Punitive  Damages. — The  rule  is  that  punitive  damages  need  not 
be  demanded  eo  nomine,  still  the  facts  showing  a  right  to  recover  such  dam- 
ages must  be  set  out  in  the  declaration  or  complaint.*® 

Averment  to  Authorize  Award  of  Exemplary  Damages. — In  an  action 
against  a  railroad  for  physical  injuries,  the  petition  need  not  state  that  the  negli- 
gence was  gross,  to  authorize  the  giving  of  exemplary  damages.  The  averment 
that  the  train  was  "so  negligently  and  carelessly"  run  and  managed  as  to  cause 
injury  complained  of  is  sufficient  to  warrant  the  exercise  of  such  power"  by 
the  jury.®** 

§  3139.  Plea  or  Answer. — A  plea  or  answer  which  does  not  deny  the 
allegations  of  the  complaint,  or  set  up  a  defense  to  the  same  or  confess  them 
and  set  up  matter  in  avoidance,  is  subject  to  demurrer,®^  and  an  answer  which 

86.  Nature  of  employment — Earning  were  the  incurring  by  plaintiff  of  an  hotel 
capacity,  etc. — Campbell  v.  Fisher  (Tex.  bill,  and  payment  of  fare  to  return  to  his 
Civ.  App.),  24  S.  W.  661,  affirmed  in  93  place  of  original  destination,  punitive 
Tex.   701,  no  op.  damages    can    not    be    recovered.      Carter 

87.  Failure  to  consummate  business  v.  Illinois  Cent.  R.  Co.,  17  Ky.  L.  Rep. 
transaction.— Townsend  v.  Texas,  etc.,  R.  1352,   34   S.   W.   907. 

Co.,  88  S.  W.  302,  40  Tex.  Civ.  App.  71.  90.    Averments    necessary     to     recover 

88.  Pleading  notice  to  carrier. — Mar-  exemplary  damages. — A  plaintiff  alleging 
tin  V.  Southern  Railway,  71  S.  E.  236,  89  that  he  was  a  passenger  on  a  train  on 
g.   C.   32.  a    dark    night,    and    that    a    stoppage   was 

89.  Norfolk,  etc.,  R.  Co.  v.  Reeves,  97  negligently  effected  by  the  conductor 
Va.  284,  33  S.  E.  606;  Wood  v.  American  over  a  deep  culvert,  into  which  he  fell 
Nat.  Bank,  100  Va.  306,  40  S.  E.  931.  and  was   injured,  may  recover   exemplary 

Under  the  rule  that,  though  punitive  damages  without  alleging  that  the  con- 
damages  need  not  be  demanded  in  name  ductor  was  grossly  negligent.  Cincin- 
in  the  declaration,  facts  showing  a  right  nati,  etc.,  R.  Co.  v.  Sleeper,  5  O.  Dec. 
to  recover  such  damages  must  be  pleaded,  196. 

a  declaration  for  injuries  to  a  passenger  91.  Plea  or  answer  demurrable. — An 
alleging  gross  insults  by  the  motorman  answer  to  a  complaint  by  a  passenger 
and  conductor  of  defendant's  car,  cul-  against  a  common  carrier  for  injuries 
minating  in  assault  on  plaintiff  by  an-  caused  by  the  negligent  discharge  of  a 
other  of  defendant's  servants,  failing  to  pistol  by  the  car  porter,  which  alleges 
allege  that  such  wrongful  acts  were  either  merely  that  the  porter  received  the  pistol 
participated  in,  authorized,  or  ratified  by  from  another  passenger,  in  violation  of 
defendant  company,  was  insufficient  to  the  company's  rules  and  directions  to  re- 
authorize a  recovery  of  punitive  dam-  ceive  no  package,  baggage,  or  article  of 
ages.  Norfolk,  etc.,  Tract.  Co.  v.  Miller,  luggage  from  passengers,  is  demurrable. 
174   Fed.   607,   98   C.   C.   A.   453.  Heenrich   v.   Pullman   Palace   Car   Co.,   30 

Where,  in   an   action   against  a   railway  Fed.   100. 

company    for    carrying    plaintiff    beyond  Plaintiff  alleged  that  defendant  railway 

his  destination,  the  only  damages  alleged  company   was    accustomed    to    carry   pas- 
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fails  to  make  particular  averments  of  facts  necessary  to  render  a  defense  com- 
plete and  effective  is  demurrable.  Thus,  where  a  rule  of  the  carrier  is  set  up  as 
a  defense,  the  plea  should  negative  the  disuse  or  waiver  of  such  rule.^^  So 
where  the  defendant  pleads  justification  in  ejecting  a  passenger,  he  must  set 
forth  the  circumstances  on  which  the  justification  is  based,  and  such  as  will 
raise  the  issue  of  using  no  more  force  than  was  necessary.^®  As  to  what  con- 
stitutes a  defense  in  personal  injury  cases,  see  ante,  "Rights,  Duties  and  Lia- 
tilities  of  Carrier  during  Transportation,"  chapter  23. 

Denial  of  Liability  as  Carrier.^ — A  plea  or  answer  which  denies  liabil- 
ity as  a  carrier  of  passengers  or  which  avers  that  the  defendant  is  not  a  car- 
rier of  passengers  is  sufficient,^*  as  against  a  complaint  alleging  simple  negli- 


sengers  on  a  certain  freight  train;  that 
Tie  purchased  a  ticket  to  ride  thereon,  and 
was  assured  by  the  ticket  agent  that  he 
■could  ride  thereon;  and  that  he  was 
wrongfully  ejected  by  the  conductor. 
^Defendant  pleaded  that  the  coach  on 
which  plaintifif  attempted  to  ride  was  be- 
ing transported  in  connection  with  a 
freight  train,  but  not  for  the  transporta- 
tion of  passengers;  that  defendant's  rules 
"prohibited  the  carrying  of  passengers  on 
such  train;  that  the  conductor  had  no 
Tcnowledge  of  the  alleged  statements  of 
the  ticket  agent;  and  that  the  ticket  was 
unlimited,  and  could  be  used  on  any 
passenger  train.  Held,  that  such  pleas 
■did  not  deny  the  allegations  of  the  com- 
plaint, nor  were  they  good  as  pleas  in 
■confession  and  avoidance,  and  a  demur- 
rer thereto  was  properly  sustained.  Nash- 
ville, etc.,  R.  Co.  V.  Bates,  33  So.  589, 
133  Ala.  447. 

A  plea  setting  up  in  substance  merely 
that  the  conductor  at  the  time  he  was 
■ejecting  the  passenger  was  acting  as  a 
police  ofificer  of  the  state  was  insuffi- 
cient. Moore  v.  'Nashville,  etc.,  Railway, 
34    So.    617,    137    Ala.    495. 

Plea  failing  to  allege  fault  of  plaintiff. 
— A  plea  in  an  action  for  breach  of  con- 
tract to  carry  plaintiff  and  companions 
in  an  automobile  from  one  place  to  an- 
■other  and  return,  which  alleges  that,  after 
the  breaking  down  of  the  automobile, 
plaintiff  left  the  disabled  car,  and  could 
■not  be  found  when  defendant  reached  the 
■car  with  another  automobile,  but  which 
fails  to  aver  that  plaintiff  was  at  fault 
in  leaving  the  broken-down  car  before 
another  car  came,  or  that  defendant  ex- 
■ercised  proper  care  in  sending  relief 
after  notice,  is  bad  on  demurrer.  Taxicab 
Co.  V.  Grant,  3  Ala.  App.  393,  57  So.  141. 

Sufficiency  of  plea  to  raise  issue. — In 
an  action  against  a  street  railroad  com- 
pany for  ejection  of  a  passenger,  defend- 
ant's plea  alleged  that  plaintiff  tendered 
to  the  conductor  a  coin,  as  a  fare,  so 
worn  that  the  conductor  could  not  tell 
whether  it  had  originally  been  a  coin  of 
the  United  States  government  or  not,  and 
that,  when  the  conductor  declined  to  re- 
ceive the  coin,  plaintiff  declined  to  pay 
Tiis  fare  with  any  other  money,  and  was 
■ejected.        Held      that,      irrespective       of 


whether  the  plea  was  a  good  defense,  it 
put  in  issue  the  condition  of  the  coin. 
Mobile  St.  R.  Co.  v.  Watters,  33  So.  43, 
136  Ala.  237._ 

92.  Omission  of  essential  averments. — 
In  an  action  against  a  railroad  company 
by  a  passenger  to  recover  damages  for 
the  plaintiff's  alleged  wrongful  ejection 
from  a  train  of  the  defendant,  v/here  the 
complaint  alleges  that  the  plaintiff  offered 
the  conductor  an  "unlimited  ticket," 
which  plaintiff  had  bought  from  the  de- 
fendant's agent,  and  that  the  conductor 
refused  to  receive  said  ticket,  and  then 
wrongfully  and  rudely  ejected  plaintiff, 
pleas  of  the  defendant  which  aver  that, 
at  the  time  the  ticket  was  purchased  by 
the  plaintiff  and  presented  to  the  con- 
ductor,^ the  defendant  had  a  rule  that 
such  ticket  should  be  good  for  a  con- 
tinuous passage,  beginning  on  the  day 
of  sale,  which  rule  was  known  to  plain- 
tiff, and,  further,  that  notice  of  such  rule 
was  indorsed  upon  said  ticket,  but  which 
did  not  negative  the  disuse  or  waiver  of 
the  rule  by  the  defendant  in  the  sale  of 
the  ticket  alleged  in  the  complaint  to 
have  been  unlimited,  present  an  insuffi- 
cient answer  to  the  complaint,  and  are 
subject  to  demurrer  for  failing  to  nega- 
tive such  disuse  or  waiver.  Louisville, 
etc.,  R.  Co.  V.  Bizzell,  30  So.  777,  131  Ala. 
439. 

93.  Plea  of  justification. — ^Moore  v. 
Nashville,  etc..  Railway,  137  Ala.  495,  34 
So.    617. 

Where  the  complaint  alleged  as  as- 
sault by  kicking  and  striking  the  plain- 
tiff, and  then  throwing  him  to  the  gro'and 
from  a  swiftly-moving  car,  a  plea  in 
justification,  alleging  that  he  was  a  tres- 
passer stealing  a  ride,  and  was  ejected 
by  the  use  of  only  necessary  force,  is 
demxirrable,  unless  it  sets  forth  circum- 
stances showing  that  defendant's  acts 
were  reasonably  necessary.  Wright  v. 
Union   R.   Co.,  45   Atl.   548,   21   R.   I.   554. 

94.  In  an  action  against  a  company 
owning  a  tug  boat,  where  the  petition 
alleges  that  defendant  was  a  common 
carrier  of  passengers,  and  that  the  child 
of  plaintiffs  was  killed  while  a  passenger 
on  the  boat,  an  answer  averring  that  the 
boat  was  not  a  passenger  boat,  and  that 
the   employees  of  the  company  were  for- 
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Impertinent  Matter. — Matter  set  up  by  plea  which  is  of  no  pertinency  to 
the  allegations  of  the  complaint  and  which  is  not  induced  by  other  allegations 
of  defense  should  be  stricken  out."'' 

Effect  of  Answer  as  Admission  of  Status  of  Carrier. — See  post,  "As  to 
Relation  of  Carrier  and  Passenger,"  §  3165. 

General  Issue — General  Denial. — In  an  action  to  recover  for  personal  in- 
juries to  a  passenger  by  alleged  negligence  of  defendant  railroad,  special  pleas 
that  the  injury  complained  of  was  caused  entirely  by  the  fault,  negligence,  and 
carelessness  of  plaintiff,  and  by  no  carelessness,  negligence,  or  fault  on  the 
part  of  defendant,  simply  amount  to  the  general  issue. ^''  Where  the  complaint 
alleges  a  contract  to  transport  plaintiff  between  certain  places,  an  answer  which 
admits  the  sale  of  the  tickets  which  entitled  plaintiff  to  such  transportation,  and 
denies  that  defendants  violated  the  contract,  and  further  denies  all  other  alle- 
gations in  the  complaint,  amounts  to  a  general  denial ;  and  under  it  evidence 
is  admissible  to  show  that  the  failure  of  defendant  to  proceed  beyond  a  cer- 
tain point  was  caused  by  the  refusal  of  a  connecting  line  to  send  forward  a 
train  on  account  of  a  riot.^* 

Defense  of  Justification. — The  rule  seems  to  be  that  the  defense  of  justi- 
fication is  not  open  under  a  general  denial,^^  but  such  a  defense  should  be  set  by 
plea  in  avoidance. ^ 


bidden  to  carry  any  one  as  a  passenger, 
is  sufficient.  Cook  v.  Houston  Direct 
Nav.  Co.,  76  Tex.  353,  13  S.  W.  475,  18 
Am.    St.    Rep.    53. 

95.  Complaint  alleging  simple  negli- 
gence.— Where  a  complaint  for  causing 
the  death  of  a  passenger  does  not  charge 
that  the  defendant  was  a  common  car- 
rier, but  only  that  it  operated  a  train  on 
a  railway,  and  that  decedent  was  being 
carried  by  defendant  as  a  passenger, 
pleas  alleging  that  the  deceased  volun- 
tarily, without  invitation,  and  without 
compensation  to  the  defendant,  boarded 
the  car  on  which  he  was  riding  show  a 
complete  defense  to  counts  of  the  com- 
plaint, based  on  simple  negligence.  Law- 
rence V.  Kaul  Lumber  Co.,  171  Ala.  300, 
55   So.   111. 

In  pleas  alleging  that  decedent,  without 
invitation  from  defendant,  boarded  the 
car  on  which  he  was  riding,  the  word 
■"invitation"  is  a  term  of  considerable 
breadth,  including  not  only  express  in- 
vitation, but  the  invitation  that  may  be 
implied  from  custom,  usage,  or  conduct 
on  the  part  of  the  carrier,  or  of  its  serv- 
ants, if  notorious  or  actually  known  to 
the  carrier  or  its  alter  ego.  Lawrence  v. 
Kaul  Lumber  Co.,  171  Ala.  300,  55  So. 
111. 

96.  Impertinent  matter. — In  an  action 
for  personal  injuries  to  passenger,  a  plea 
that  the  car  was  equipped  with  bell  and 
cord  attached  so  that  passengers  could 
notify  the  motorman  when  they  wished 
the  car  stopped  should  be  stricken  out, 
in  the  absence  of  an  averment  that  the 
passenger  did  not  pull  the  cord  or  ring 
the  bell.  Armstrong  v.  Montgomery  St. 
R.   Co.,   26   So.   349,   123   Ala.   233. 

97.  General  issue. — Atlantic,  etc.,  R. 
Co.    V.    Crosby,    53    Fla.    400,    43    So.    318; 


Southern    R.    Co.    v.    Lynn,    138    Ala.    297, 
29   So.  573. 

98.  Answer  amounting  to  general  de- 
nial.— Simms  V.  Pullman,  etc..  Car  Co., 
Fed.   Cas.   No.   12,869a. 

99.  Defense  of  justification. — Snow  v. 
Chatfield  (Mass.),  11  Gray  12;  Levi  v. 
Brooks,  131  Mass.  501;  Cooper  v.  Mc- 
Kenna,  124  Mass.  284,  26  Am.  Rep.  667; 
Hathaway  v.  Hatchard,  160  Mass.  296, 
35  N.  E.  857;  Lambert  v.  Robinson,  162 
Mass.  34,  37  N.  E.  753,  44  Am.  St.  Rep. 
336;  Dixon  v.  New  England  Railroad,  179 
Mass.    243,   60   N.   E.    581. 

1.  Southern  R.  Co.  v.  Lynn,  138  Ala. 
397,    39    So.    573. 

Where,  in  an  action  for  an  assault  on 
a  passenger  by  a  street  car  conductor, 
defendant  intended  to  rely  on  a  defense 
that  plaintiff  was  rightfully  ejected  with 
no  more  force  than  was  necessary,  such 
defense  should  be  pleaded  in  avoidance, 
and  was  not  available  under  an  answer 
which,  after  denying  (hat  the  assault  was 
committed  while  plaintiff  was  a  passen- 
ger, alleged  that,  if  an  assault  was  com- 
mitted, the  conductor  was  not  acting 
within  the  scope  of  his  employment,  or, 
if  so,  the  force  used  was  not  excessive, 
but  justifiable  in  self-defense  to  repel  an 
attack  by  plaintiff.  Jackson  v.  Old 
Colonv  St.  R.  Co.,  92  N.  E.  735,  306  Mass. 
477,  30  L.  R.  A.,  N.  S.,  1046,  19  Am.  & 
Eng.  Ann.  Cas.  615. 

In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  damages 
for  being  wrongfully  ejected  from  de- 
fendant's train,  where  the  only  pleas  in- 
terposed were  the  general  issue  and  a 
special  plea  setting  up  that  the  defend- 
ant was  ejected  on  account  of  boisterous 
conduct,  and  the  evidence  showed  that 
the   plaintiff  had   paid   his   fare,   and   that 
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Special  Plea  of  Matter  of  Defense. — In  an  action  for  personal  injuries 
lo  plaintiff  while  traveling  as  a  passenger  on  defendant's  road,  unless  the  facts 
alleged  in  plaintiff's  complaint  are  of  such  a  character  as  to  show  that  he  as- 
sumed the  risk,  or  that  the  liability  of  defendant  was  limited  by  some  special 
contract  defendant,  if  it  relies  upon  such  an  agreement  or  contract,  must  spe- 
cially plead  it  as  a  defense.^ 

Pleading  Rules  and  Regulations. — Where,  in  an  action  for  personal  in- 
juries sustained  by  a  passenger,  the  carrier  desires  to  avail  itself  of  its  rules 
and  regulations  relating  to  passengers  and  a  violation  thereof  by  the  passenger, 
the  same  must  be  pleaded.*  Where  a  violation  of  a  carrier's  rule  is  relied  on 
as  a  defense  to  an  action  for  ejection  of  a  passenger,  the  rule  must  be  brought 
forward  by  special  plea.*  The  plea  is  sufficient  if  it  alleges  the  existing  of  the 
rule  at  the  time  of  the  injury,  and  a  violation  thereof  by  the  person  injured, 
to  which  the  injury  is  proximately  attributed.^  In  an  action  against  a  carrier 
for  wrongful  ejection  of  a  passenger,  a  plea  att^pting  to  justify"  the  ejection 
by  alleging  that  plaintiff  changed  cars  during  the  journey  and  refused  to  pay 
a  second  fare,  after  changing,  was  insufficient  on  demurrer  where  it  failed  to 
show  a  rule  of  defendant  requiring  collection  of  a  second  fare  in  such  cases.* 
But  a  plea  alleging  a  rule  prohibiting  passengers  from  riding  on  different  cars 
of  the  same  train  without  paying  fare  on  each  car  was  not  objectionable  for 
failure  to  show  that  reasonable  accommodations  were  furnished  plaintiff  on  the 
car  on  which  he  paid  his  fare ;  the  carrier's  failure  to  do  so,  if  any,  being  matter 
for  replication.' 

Plea  of  Contributory  Negligence — Necessity  for  Plea. — If  contributory 
negligence  be  relied  on  as  a  defense,  it  must  be  pleaded  unless  it  appears  from 
the  pleading  of  the  plaintiff.* 


in  order  for  the  plaintiff  to  reach  his  des- 
tination it  was  necessary  for  him  to 
change  cars  from  the  main  line  to  the 
branch  line,  all  question  as  to  the  duty 
of  plaintiff,  after  having  paid  his  fare 
from  the  place  where  he  boarded  the  de- 
fendant's train  on  the  main  line  to  his 
destination  to  the  conductor  of  the  train 
on  the  main  line,  to  obtain  a  check  or 
other  evidence  of  such  payment  from,  the 
conductor,  is  foreign  to  the  issues  pre- 
sented in  the  pleadings,  and  evidence  in 
reference  thereto  is  inadmissible;  and 
written  charges  requested  by  the  defend- 
ant predicated  upon  the  theory  that  it  was 
plaintiff's  duty  to  have  gotten  such  check, 
or  other  evidence  of  payment,  are  prop- 
erly refused.  Such  facts,  to  be  available 
as  a  defense,  should  be  presented  under 
a  proper  plea.  Southern'  R.  Co.  71.  Lynn, 
39   So.  573,  128  Ala.  297. 

In  an  action  for  damages  for  wrong- 
ful ejection  from  defendant's  train  while 
a  passenger  thereon,  the  plaintiff  alleged 
that  he  was  willing  to  pay  the  proper 
fare,  and  was  v.'rongfully  put  off  with- 
out being  allowed  to  pay  it.  The  an- 
swer simply  denied  the  wrongful  ejec- 
tion. Held,  that  evidence  that  plaintiff 
was  drunk  at  the  time  of  his  ejection  was 
not  admissible  in  justification.  Raynor 
V.  Wilmington,  etc.,  R.  Co.,  39  S.  E.  831, 
129   N.   C.   195. 

2.  Special  plea  of  matter  of  defense. — 
Pittsburgh,  etc.,  R.  Co.  v.  Higgs,  76  N. 
E.  299,  165  Ind.  694,  4  L.  R.  A.,  N.  S., 
1081. 


When,  in  an  action  against  a  street 
railway  coinpany  for  damages  for  an  in- 
jury to  a  passenger,  an  agreement  by 
the  plaintiff  to  take  the  risk  is  relied 
upon  as  a  defense,  it  must  be  specially 
pleaded.  Citizens'  St.  R.  Co.  v.  Twiname, 
111   Ind.   587,  13   N.   E.  55. 

3.  Pleading  rules  and  regulations. — 
Lane  -j.  Choctaw,  etc.,  R.  C).  (Okla.),  91 
Pac.   883. 

4.  Rule  matter  for  special  plea. — Birm- 
ingham R.,  etc.,  Co.  V.  McDonongh,  153 
Ala.  132,  44  So.  960,  13  L.  R.  A.,  N.  S., 
445. 

5.  Allegations  as  to  promulgation  of 
rules  of  carrier. — Missouri,  etc.,  R.  Co.  z<. 
Avis,  100  Tex.  33,  93  S.  W.  424. 

6.  Pleading  rule  of  company. — Birm- 
ingham R.,  etc.,  Co.  V.  Yielding,  155  Ala. 
359,  46  So.  747. 

7.  Matter  proper  for  replication. — 
Birmingham  R.,  etc.,  Co.  v.  McDonough, 
153  Ala.  122,  44  So.  960,  13  L.  R.  A.,  N. 
S.,   445. 

8.  Necessity  for  pleading  contributory 
negligence  of  passenger. — Missouri  Pac. 
R.  Co.  V.  Watson,  72  Tex.  631,  10  S.  W. 
731;  Missouri,  etc.,  R.  Co.  v.  Foster  (Tex. 
Civ.  App.),  87  S.  W.  879,  affirmed  in  101 
Tex.   049,   no   r-p. 

The  defense  of  contributory  negli- 
gence not  having  been  pleaded  by  defend- 
ant, and  not  being  developed  by  plain- 
tiff's case  is  not  available.  St.  Louis,  etc., 
R.  Co.  V.  Oammage  (Tex.  Civ.  App.),  96 
S.  V/.  645,  affirmed  in  101  Tex.  655,  no  op. 
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Sufficiency. — A  plea  setting  up  contributory  negligence  as  a  defense  is  not 
subject  to  demurrer  for  not  responding  to  the  complaint,  unless  the  complaint 
alleges  wantonness  and  wilfulness.''  A  plea  which  fails  to  show  that  any  neg- 
ligence of  plaintifl  proximately  contributed  to  the  breaking  down  of  the  car, 
and  which  shows  that  the  results  were  attributable  to  the  act  of  defendant,  is 
bad  on  demurrer.i**  Where  the  complaint  avers  that  the  plaintiff  was  ejected 
without  fault  or  negligence  on  his  part,  this  question  is  put  in  issue  by  a  de- 
nial thereof  in  the  answer.^^ 

Plea   of  Non  Est  Factum.— See  post,   "Matters  to   Be  Proven,"   §   3149. 

§  3140.  Replication. — In  an  action  for  wrongful  ejection  a  replication 
which  confesses  the  facts  set  up  by  the  plea  in  defense  and  seeks  to  avoid  that 
defense  by  setting  up  certain  other  facts,  to  be  sufficient  must  set  up  facts  le- 
gally sufficient  to  show  that  the  ejection  was  actionable  in  spite  of  the  facts 
set  up  by  plea.^^ 

Failure  to  Reply. — The  plaintifT,  it  seems,  should  reply  to  all  affirmative 
averments  in  defense  or  justification;  otherwise,  he  will  be  held  to  have  ad- 
mitted them.i^    In  an  action  against  a  railroad  for  injuries  resulting  from  plain- 


9.  Where  a  count  in  a  complaint  in  an 
action  for  injuries  to  a  passenger 
chara^ed  simple  negligence,  it  was  error 
to  sustain  demurrers  to  pleas  setting  up 
contributory  negligence  as  an  answer  to 
the  count,  on  the  ground  that  the  pleas 
were  interposed  to  a  count  for  willfulness 
or  wantonness.  Birmingham  R.,  etc.,  Co. 
V.  Wright,   153   Ala.  90,  44   So.   3037. 

10.  Plea  insufficient. — Taxicab  Co.  v. 
Grant,   3  Ala.  App.  393,  57   So._  141. 

11.  Answer  denying  allegations  raises 
issues. — Where  plaintiff  alleged  that  he 
was  ejected  from  defendant's  street  car 
without  anj'  fault  on  his  part,  which  was 
denied  by  the  answer,  it  was  error  to  ex- 
clude evidence  that  complaint  was  made 
to  the  conductor  by  a  passenger  in  the 
car  as  to  the  language  plfeintiff  used  be- 
fore ejection,  on  the  ground  that  the  only 
defense  pleaded  was  that  plaintiff  was 
not  a  passenger  by  reason  of  his  failure 
to  pay  fare.  Bough  v.  Metropolitan  St. 
R.  Co.,  81  N.  Y.  S.  771,  82  App.  Div.  315, 
13  N.  Y.  Ann.  Cas.  50.  See  Bogardus  v. 
Metropolitan  St.  R.  Co.,  70  N.  Y.  S.  1094, 
62   App.   Div.  376. 

12.  Where,  in  an  action  by  a  passen- 
ger for  ejection  from  a  tram,  the  defend- 
ant's plea  averred  that,  when  the  con- 
ductor demanded  of  plamtiff  his  ticket  or 
fare,  plaintiff  refused  and  willful'y  failed 
to  present  or  tender  any  ticket  or  fare 
and  the  conductor  thereupon  ejected  him, 
plaintiff's  replication  alleging  that,  when 
the  conductor  demanded  his  ticket  or 
fare,  he  had  misplaced  his  ticket  in  his 
clothing,  and  the  conductor  ejected  him 
without  giving  him  a  reasonable  time 
within  which  to  produce  the  ticket,  was 
insufficient.  "Louisville,  etc.,  R.  Co.  v. 
Mason,  4  Ala.  App.  353,  58   So.   903. 

In  an  action  for  assault  in  removing 
plaintiff  from  the  station  house  of  a  rail- 
road company,  where  the  defendant 
pleaded  the  refusal  of  plaintiff  to  leave 
on  request,  the  replication  must  state  that 


the  plaintiff  was  in  the  station  house  in- 
tending to  take  the  train,  which  was  ex- 
pected soon  to  leave,  but  it  is  not  neces- 
sary that  it  should  state  that  plaintiff 
had  such  intention  at  the  time  he  entered 
the  station.  Harris  v.  Stevens,  31  Vt.  79, 
73  Am.   Dec.   337. 

Plaintiff  claimed  damages  for  wrong- 
ful ejection  from  defendant's  cars.  De- 
fendant pleaded  that  plaintiff  had  of- 
fered an  excursion  ticket  good  only  on 
another  day  passed.  Plaintiff  replied  that 
defendant  often  carried  plaintiff,  holding 
such  ticket,  on  days  other  than  the  day 
of  issue.  He  also  alleged  that  he  showed 
such  excursion  ticket  to  one  of  defend- 
ant's servants,  who  suffered  and  allowed 
plaintiff  to  enter  the  car.  Held,  that  the 
replication  was  demurrable  in  setting  up 
two  answers  to  the  plea,  and  failing  to 
allege  that  the  license  was  for  a  consid- 
eration, or  was  given  by  an  authorized 
agent.  McElroy  v.  Railroad  Co.  (Pa.), 
7    Phila.    306. 

13-  Where  the  answer  to  a  petition  al- 
leging an  assault  and  battery  on  plaintiff 
by  the  agents  of  a  railroad  company  for 
ejecting  him  from  a  train  of  its  cars  for 
refusing  to  pay  his  fare  otherwise  than 
by  an  expired  ticket  admits  the  assault 
and  battery,  and  justifies  it,  such  answer 
must  be  replied  to,  before  plaintiff  can 
be  permitted  to  prove  that  excessive  force 
was  used  in  ejecting  him,  where  such  an- 
swer avers  that  there  wa.s  not.  Powell 
V.  Pittsburg,  etc.,  R.  Co.,  5  O.  Dec.  89, 
2   Am.    L.   Rep.   403. 

Where  the  defendant,  by  its  answer  to 
a  petition  alleging  an  assault  and  battery 
upon  plaintiff  by  the  agents  of  a  railroad 
company,  for  ejecting  him  from  a  train 
of  its  cars  for  refusing  to  pay  his  fare 
otherwise  than  by  an  expired  ticket,  ad- 
mits the  assault  and  battery,  but  justifies 
it  on  the  ground  that  the  plaintiff  re- 
fused to  pay  his  fare  otherwise  than  by 
the  offer  of  such  ticket,  and  that  no  more 
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tiff  being  kicked  off  the  train  by  the  brakeman,  an  allegation  in  the  answer 
that  plaintiff  swung  himself  off  the  train  is  not  an  affirmative  averment  re- 
quiring a  reply,  being  merely  in  emphasis  of  the  denial  that  he  was  kicked  off.^* 
Pleading  Waiver  of  Matter  Set  Up  by  Plea  in  Defenses. — See  ante, 
"Unauthorized  and  Wrongful  Ejectment,"  §  3131. 

§  3141.  Special  Demurrer,  Exceptions  or  Motion. — A  special  demurrer 
is  very  valuable  to  a  party,  where  his  opponent  has  put  loose  and  indefinite  al- 
legations in  his  pleadings. 15  Such  a  demurrer  is  frequently  helpful  to  the  court 
itself  in  that  it  is  available  to  compel  the  pleader  to  set  out  his  case  with  such 
fullness  as  to  disclose  whether  he  really  has  the  right  that  he  has  asserted  in 
general  terms. ^^ 

Motion  to  Make  More  Specific. — Where  it  is  desired  that  the  complaint 
be  made  more  specific  in  the  averments  as  to  particulars  of  the  negligence,  the 
carrier  should  make  a  motion  to  that  effect.'-^* 

Striking  Foreign  and  Irrelevant  Matter. — Allegations  of  matter  which 
is  foreign  and  irrelevant  to  the  cause  of  action  made  should  be  stricken  on  mo- 
tion or  special  demurrer.     Thus,  where  the  cause  is   for  a  trespass   in  using 


force,  was  used  than  was  necessary  to 
eject  him  from  the  cars,  the  only  issue 
presented  for  trial  is  the  legal  construc- 
tion and  effect  of  such  ticket.  Powell  v. 
Pittsburg,  etc.,  R.  Co.,  5  O.  Dec.  89,  2 
Am.   L.   Rep.   403. 

14.  Failure  to  reply. — Smith  v.  Louis- 
ville, etc.,  R.  Co.,  95  Ky.  11,  15  Ky.  L. 
Rep.  390,  23  S.  W.  652,  22  L.  R.  A.  72. 

15.  An  allegation  in  a  petition  for  in- 
juries to  plaintiff  while  alighting  from  de- 
fendant's train  that  his  fall  was  due 
wholly  to  defendant's  negligence  is  sub- 
ject to  special  demurrer  in  failing  to  al- 
lege wherein  the  negligence  of  defendant 
consisted.  Charleston,  etc.,  R.  Co.  v, 
Boyd,   62   S.   E.  714,  5   Ga.  App.  137. 

In  an  action  for  injuries  to  a  passen- 
ger when  alighting  from  a  train,  the  pe- 
tition is  subject  to  special  demurrer 
where  it  fails  to  aver  how  far  the  train 
was  from  the  station  when  plaintiff  went 
out  on  the  platform  to  alight.  Charles- 
ton, etc.,  R.  Co.  V.  Boyd,  62  S.  E.  714,  5 
Ga.  App.   137. 

The  petition  failing  to  show  whether 
the  plaintiff  was  a  passenger  upon  a 
freight  or  passenger  train,  the  defendant 
was  entitled,  upon  special  demurrer  to 
this  portion  of  the  petition,  to  have  in- 
formation in  regard  to  that  particular 
feature  of  the  case.  An  allegation  that 
"the  attention  of  the  agent  of  the  com- 
pany was  called  to  the  condition  of  the 
car,  and  requests  made  to  have  the  same 
heated,"  was  open  to  special  demurrer  on 
the  ground  that  this  allegation  "fails  to 
show  what  agent  of  the  company  had  his 
attention  called  to  the  condition  of  the 
car,  and  whether  said  agent  was  con- 
nected with  the  operation  of  the  train  or 
had  anything  to  do  therewith."  The  de- 
fendant was  entitled  to  more  specific  in- 
formation than  was  contained  in  the  al- 
legation quoted;  and  the  plaintiff  should 
have  shown,  in  the  event  she  could  not 
be  more  specific,  whether  or  not  the  agent 


referred  to  was  in  any  way  connected 
with  the  operation  of  the  train.  At- 
lantic, etc.,  R.  Co.  V.  Powell,  127  Ga.  805, 
56  S.  E.  1006,  9  L.  R.  A.,  N.  S.,  769,  9  Am. 
&  Eng.  Ann.  Cas.  553. 

16.  Charleston,  etc.,  R.  Co.  v.  Boyd, 
5   Ga.   App.   137,   62   S.   E.  714. 

17.  Lake  Erie,  etc.,  R.  Co.  v.  Beals,  50 
Ind.  App.  450,  98  N.  E.  453;  South  Chi- 
cago City  R.  Co.  V.  Zerler,  31  Ind.  App. 
488,  65  N.  E.  599;  Southern  R.  Co.  v. 
Roach,  38   Ind.  App.  211,  78  N.   E.  201. 

In  an  action  for  damages  for  injury  to 
the  person,  the  complaint  averred  that 
the  defendant,  a  railroad  company,  did 
not  use  due  care,  diligence,  and  skill  in 
carrying  the  plaintiff;  but,  on  the  con- 
trary, the  track  of  the  railroad  was  in 
bad  condition  and  repair,  and  the  de- 
fendant by  its  servants,  etc.,  negligently, 
unskillfully,  and  carelessly  ran  its  train 
of  cars,  whereby,  etc.  Held  that,  if  de- 
fendant desired  a  more  particular  de- 
scription of  the  condition  of  the  track,  a 
motion  to  make  the  averment  more  spe- 
cific should  have  been  made.  Ohio,  etc., 
R.  Co.  V.  Selby,  47  Ind.  471,  17  Am.  Rep. 
719. 

In  an  action  against  a  carrier  for  in- 
jury to  plaintiff  while  a  passenger,  where 
the  petition  charged  that  after  plaintiff 
had  paid  his  fare  the  "car  proceeded  to 
a  point  near  the  new  city  hospital,  where 
it  was  stopped  by  a  blockade,  and  plain- 
tiff, with  other  fellow  passengers,  was 
transferred  to"  another  line  operated  by 
defendant,  and  that  after  plaintiff  had 
entered  the  car  on  that  line,  "and  was 
lawfully  on  the  car,  the  conductor  in 
charge  assaulted  him,"  it  was  error  to 
deny  defendant's  motion  to  make  the  pe- 
tition more  specific  as  to  the  manner  in 
which  the  transfer  to  the  second  car  was 
effected,  and  the  facts  under  which  he 
claimed  to  be  lawfully  on  the  car.  Rueb- 
sam  V.  St.  Louis  Trans.  Co.,  83  S.  W. 
984,    108    Mo.    App.    437. 
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unnecessary  force  in  ejecting  a  passenger,  allegation  as  to  the  purchase,  etc.> 
of  a  ticket,  the  station  agent's  conduct  and  statements,  etc.,  is  foreign. ^^  But 
if  the  allegation  is  germane  to  the  cause  as  stated,  a  special  demurrer  will  not 
lie.i9 

§  3142.  Amendment. — It  is  a  familiar  and  well-settled  rule  that  the  dec- 
laration or  complaint  will  not  be  permitted  to  be  amended  in  such  a  way  as 
to  set  up  a  new  cause  and  different  cause  of  action. ^o  Where  it  was  alleged  that 
plaintiff  was  injured  through  a  wreck  caused  by  defendant's  negligence  in  run- 
ning its  train,  and  that  the  train  was  wrecked  by  the  giving  way  of  a  bridge, 
an  amended  petition  which  makes  no  change  in  the  allegations  except  that  the 
defect  was  in  the  approach  to  the  bridge,  instead  of  the  bridge  itself,  does  not 
state  a  new  cause  of  action.^^ 

Amendment  Setting  Forth  Fuller  Statement. — It  being  apparent  from 
the  original  declaration  that  the  cause  of  action  was  the  expulsion  of  a  passenger 
from  the  cars  because  he  refused  to  pay  an  alleged  overcharge,  consisting  of  the 
difference  between  the  ticket  rate  and  the  conductor's  rate,  an  amendment 
showing  more  fully  why  a  ticket  was  not,  and  could  not  be,  procured  was  al- 
lowable ;  and,  the  explanation  being  that  there  was  no  agent  at  the  station  to 
furnish  a  ticket,  the  declaration  as  amended  was  sufficient. -^  And  in  an  action 
against  a  carrier  for  an  assault  committed  by  the  conductor  upon  a  person  seek- 
ing to  secure  passage  upon  the  carrier's  train  where  the  action  is  ex  delicto, 
amendments  describing  the  tort  more  accurately  should  be  allowed. ^^ 

Connecting  Negligence  and  Injury. — In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  by  a  jerk  of  a  car,  an  amendment  alleging 
that  the  jerk  was  caused  by  defendant's  servants  and  agents  in  charge  of  the 


18.  In  such  a  case,  a  count  of  the  com- 
plaint containing  the  allegations  as  above 
set  out,  relating  to  the  purchase  of  the 
ticket  and  the  conditions  contained 
therein,  and  the  efforts  to  have  same 
signed,  dated,  and  stamped,  and  the  re- 
fusal of  the  defendant's  station  agent  to 
sign,  date,  and  stamp  said  ticket,  and  his 
statement  that  the  ticket  was  all  right, 
and  she  could  use  it  for  return  passage, 
then  averred  that  after  being  so  in- 
structed by  defendant's  agent  she  boarded 
one  of  the  defendant's  trains  as  a  pas- 
senger, and  without  any  knowledge  that 
she  had  no  right  to  ride  on  said  train  by 
the  use  of  said  ticket,  and  wliile  on  said 
train,  without  any  resistance  on  her  part, 
she  was  rudely  and  forcibly  ejected  by 
defendant's  conductor  from  said  train, 
and  "that  said  force  and  violence  upon 
the  part  of  said  conductor  was  unneces- 
sary to  eject  her  from  said  train;  that 
she  had  ofifered  no  resistance  to  his  de- 
mands for  her  to  leave  the  train,  but  had 
only  besought  him  to  allow  her  to  re- 
main; *  *  *  that,  notwithstanding  all  this, 
the  said  conductor  wantonly,  willfully,  or 
intentionally  forcibly  ejected  the  plain- 
tiff as  aforesaid,"  causing  the  injuries 
complained  of.  Held,  that  said  count 
states  a  cause  of  action  in  trespass,  and 
claims  a  recovery  for  damages  for  the 
alleged  excessive  force  used  by  the  con- 
ductor in  ejecting  plaintiff  fromthe  train; 
and  that,  therefore,  all  of  the  averments 
in  said  count  as  to  plaintiff  presenting  the 


ticket  to  the  defendant's  station  agent, 
and  the  latter's  statement  and  conduct 
in  that  connection,  are  foreign  to  the 
trespass  sued  on,  and  should,  upon  de- 
fendant's motion,  have  been  stricken  from 
said  count.  McGhee  v.  Reynolds,  39  So. 
961,    139   Ala.    540. 

19.  A  special  demurrer  will  not  lie  to 
a  paragraph  of  the  petition  which  sets 
forth  the  means  adopted  by  the  plaintiff 
to  mitigate  his  suffering,  it  being  com- 
petent for  him  to  allege  and  prove  that 
he  resorted  to  the  expedients  in  his 
power  to  avoid  or  lessen  the  injuries  re- 
sulting from  the  alleged  negligence  of 
the  defendant.  Atlantic,  etc.,  R.  Co.  z/. 
Powell,  137  Ga.  805,  56  S.  E.  1006,  9  L. 
R.  A.,  N.  S.,  769,  9  Am.  &  Eng.  Ann.  Cas. 
553. 

Allegation  held  proper  as  explaining 
plaintiff's  act. — Missouri  Pac.  R.  Co.  v. 
Callahan   (Tex.),  13  S.  W.  833. 

20.  Amendment  of  petition  or  com- 
plaint— New  cause  not  stated. — Missouri 
Pac.  R.  Co.  V.  Foreman  (Tex.  Civ.  App.), 
46  S.  W.  834,  affirmed  in  93  Tex.  647,  no 
op.;  Mexican  Cent.  R.  Co.  v.  Mitten,  13 
Tex.    Civ.    App.    653,    36    S.    W.   383. 

21.  Mexican  Cent.  R.  Co.  v.  Mitten,  IS 
Tex.  Civ.  App.  653,  36  S.  W.  383. 

22.  Explanatory  amendments. — Geor- 
gia R.,  etc.,  Co.  V.  Murden,  83  Ga.  753,  10 
S.   E.  364. 

23.  Describing  tort  more  accurately. — 
Turner  v.  Western,  etc.,  Railroad,  69  Ga. 
837. 
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car  was  not  objectionable  as  not  connecting  defendant  with  the  negligence.^* 
Amendment  Claiming  Exemplary  Damages. — In  an  action  for  injuries 
to  a  passenger,  it  is  not  error  to  allow  an  amendment  claiming  exemplary  damages 
in  which  it  is  alleged  that  the  act  complained  of  amounted  to  wilful  misconduct, 
or  that  the  entire  want  of  care  raised  the  presumption  of  conscious  indifference 
to  consequence.^^ 

Proving  Particular  Acts  of  Negligence  Alleged  in  Original  Petition. — 
Under  an  amended  petition,  pleading  negligence  generally,  plaintiff  may  prove 
the  particular  acts  of  negligence  alleged  in  the  original  petition;  such  amend- 
ment is  not  subject  to  demurrer  on  the  ground  that  it  introduces  a  new  cause 
of  action,  barred  by  limitation,  since  it  can  not  be  assumed,  in  advance,  that 
evidence  will  be  introduced  of  negligence  not  originally  alleged. ^^ 

§  3143.  Aider  by  Subsequent  Pleadings  and  Cure  of  Error. — The  de- 
claration or  complaint  may  in  some  cases  be  aidfed  by  the  subsequent  pleading. 
Thus,  where  the  denial  in  the  answer  is  so  expressed  as  to  show  that  the  al- 
legations of  the  complaint  are  construed  by  defendant  to  imply  a  charge  of  rude- 
ness on  the  part  of  the  conductor,  which  is  therefore  denied,  the  doctrine  of  aider 
by  answer  applies,  and  the  right  to  recover  punitive  damages  for  the  rudeness, 
if  proved,  is  established.^^ 

Cure  of  Error. — The  failure  to  object  to  the  insufHciency  of  a  declaration 
or  complaint  for  failure  to  state  a  cause  of  action  does  not,  it  seems,  cure  the 
insufficiency  even  after  verdict  and  judgment,^^  but  other  objections  to  the  com- 
plaint on  the  ground  that  it  did  not  charge  that  defendant  was  a  carrier  of 
passengers,  that  there  was  no  allegation  that  defendant  owned  the  car,  that 
it  was  not  alleged  that  the  car  was  a  passenger  car,  or  one  used  to  carry  pas- 
sengers, so  that  it  did  not  allege  that  the  car  was  under  the  control  of  defendant, 
and  that  it  did  not  appear  that  plaintiff  paid  or  offered  to  pay  any  fare,  were 
untenable,  if  it  can  not  be  said  that  there  is  a  total  absence  of  allegations  of 
the  existence  of  any  of  them.^s  Mere  uncertainty  and  inadequacy  of  averment, 
such  as  might  have  been  amended  and  cured  upon  motion  seasonably  made, 
will  be  deemed  to  have  been  waived  in  such  a  case.^**  Although  the  declaration 
does  not  set  out  the  payment  of  any  passage  money,  nor  any  promise  or  undertak- 
ing on  the  part  of  the  defendants  to  carry  the  plaintiff  safely,  yet  if  it  states 
that  the  plaintiff  became  a  passenger  for  certain  rewards  to  the  defendants, 
and  thereupon  it  was  their  duty  to  use  due  and  proper  care  that  the  plaintiff 
should  be  safely  conveyed,  and  if  the  breach  is  well  assigned,  and  the  cause 
goes  on  to  plea,  issue,  trial,  and  verdict,  the  defect  in  the  declaration  is  cured. ^^ 

§§  3144-3162.  Issues,  Proof  and  Variance— §§  3144-3148.  Issues 
— §  3144.    In  General. — Nothing  can  be  made  a  basis  for  recovery  which  is 

24.  Connecting  negligence  and  injury.  30.  South  B-end  v.  Turner,  156  Ind.  418, 
—Georgia  R.,  etc.,  Co.  v.  Reeves,  51  S.  60  N.  E.  271.  54  L.  R.  A.  396;  Lengelsen 
E.   610,   123   Ga.   697.                                                     v.    McGregor,    162   Ind.   258,   67   N.   E.   524, 

25.  Amendment  claiming  exemplary  70  N.  E.  248;  Indianapolis  St.  R.  Co.  v. 
damages.— Southern   R.   Co.  v.  Jordan,   59       Ray,  167  Ind.  236,  78  N.  E.  978. 

S.   E.  802,  129   Ga.  665.  Defects   cured  by  statute  of  jeofails. — 

26.  Proving  particular  acts  of  negli-  Stockton  v.  Bishop  (U.  S.),  4  How.  155, 
gence  alleged  in  original  bill.— San  An-  H  L-  Ed.  918.  Judiciary  Acts  of  1789, 
tonio    Tract.    Co.     r.     Williams,     84     Tex.  §  32. 

Civ.   App.   372,   78   S.   W.   977,   affirmed  in  31-    I"  an  action  by  a  passenger  agamst 

98  Tex    631    no  op.  a   carrier   for   unlawful  ejection,   the  peti- 

-_      A-j      u          „    „      T'         1   „  „,    ivT„,  tion    failed    to    allege    that    plaintiff    had 

27.  Alder  by  answer.-Knowles  ^.  Nor-  j^^^^^  ^  ^^il^„^2  tj^^^t   ^^   ^g^^^d  to 

folk    etc.,   R.   Co.,  103  N    C    59    9   S.   E.  ^       ^.^  ^         ^^  ^^^^  ^^  ^^^^  ^^^ 

7.     See   ante,     In   General,     §   3130.  f^/;^  ^^  ^  passenger.     Held,  that  the   de- 

28.  Indianapolis  St.  R.  Co.  v.  Ray,  167  fg^.^  ^^s  cured  by  a  verdict  for  plaintiff, 
Ind.  236,  78  N.  E.  978.  there   being  no   demurrer  to  the   petition. 

29.  Indianapolis  St.  R.  Co.  v.  Ray,  167  Cincinnati,  etc..  R.  Co.  v.  Barkley,  13  Ky. 
Ind.   236,    78  'N.    E.    978.  L.   Rep.   331. 
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not  counted  on  in  the  pleading.^^ 

Nature  of  Action. — Where  a  passenger's  cause  of  action  is  not  a  tort,  but 
a  breach  of  the  contract  to  carry,  he  can  not  show  that  he  was  ejected  from  the 
train  with  insult  and  abuse,  or  that  the  conductor  was  intoxicated.^^ 

As  Dependent  on  Allegation  of  Relation. — An  allegation  that  the  de- 
ceased, a  shipper  of  stock,  had  the  right  to  be  carried  with  his  stock  to  the 
stock  yard,  and  that  he  was  rightfully,  and  by  the  direction  of  defendant's  serv- 
ant's, upon  the  engine  in  transit  to  his  destination,  is  broad  enough  to  admit 
of  any  legimate  proof  tending  to  show  the  right  of  the  deceased  to  be  on  the 
engine.^* 

As  Dependent  on  Allegations  of  Negligence  or  Cause  of  Injury. — It  is 
generally  held  that  a  general  allegation  of  negligence,  such  as  negligence  in  and 
about  the  carrying  of  the  passenger,  is  sufficienly  broad  to  cover  the  omission 
of  any  duty  which  the  carrier  owed  to  the  passengers,  whether  in  respect  of  the 
care  necessary  in  the  act  of  transportation,*^  the  location  and  condition  of  the 
track  and  roadbed,*^  the  management  and  control  of  the  vehicle,*^  including 
speed,  jerks,  jolts,  etc. ,8^  the  taking  on  or  letting  off  the  passenger,*®  the  suitable 


32.  Basis  of  recovery. — Moore  v.  Nash- 
ville, etc.,  Railway,  137  Ala.  495,  34  So. 
617;  Richmond  R.,  etc.,  Co.  v.  West,  100 
Va.  184,  40  S.  E.  643.  See  post,  "Vari- 
ance,"  §§   3152-3162. 

Where  plaintiff  alleges  that  in  stepping 
off  the  end  of  a  platform  at  a  station  he 
stepped  into  a  deep  ditch  and  on  the  edge 
of  a  drainage  tile  carelessly  left  exposed, 
whereby  he  was  injured,  he  can  not  re- 
cover on  evidence  that  defendant  railroad 
company  failed  to  properly  light  its  plat- 
form or  steps  leading  thereto.  St.  Louis, 
etc.,  R.  Co.  V.  Elrod,  78  Kan.  868,  98  Pac. 
215. 

Where,  m  an  action  against  a  railroad 
company,  plaintiff  alleges  that  his  dam- 
age was  the  result  of  specific  acts  of  neg- 
ligence, he  can  not  recover  for  negligence 
outside  such  acts,  since  he  must  stand  on 
the  cause  of  action  stated.  Pierce  v. 
Great  Falls,  etc.,  R.  Co.,  56  Pac.  867,  22 
Mont.   445. 

33.  Nature  of  action. — Stone  v.  Chi- 
cago, etc.,  R.  Co.,  47  Iowa  82,  29  Am.  Rep. 
458. 

34.  Scope  of  allegation. — Lake  Shore, 
etc.,  R.  Co.  V.  Brown,  123  111.  162,  14  N. 
E.   197,   5   Am.   St.    Rep.   510. 

35.  Issue  as  to  care  ,required. — In  an 
action  for  injuries  to  a  passenger  by  the 
premature  starting  of  a  street  car  as  she 
was  attempting  to  alight,  an  allegation 
that  it  then  and  there  became  and  was 
the  duty  of  the  defendant  to  use  due  care 
that  the  plaintiff  should  be  safely  con- 
veyed on  her  journey,  was  sufficient  to 
present  the  question  of  defendant's  negli- 
gence in  not  properly  supervising  the  car 
and  in  looking  after  passengers  at_  the 
point  where  plaintiff  attempted  to  alight, 
to  see  whether  any  of  them  wanted  to 
alight  or  not,  and  whether  defendant's 
employees  did  everything  that  reason- 
able prudence  required  of  them  at  the 
time,  etc.  Camden,  etc.,  R.  Co.  v.  Rice, 
137  Fed.  326,  69  C.  C.  A.  656. 

3    Car— 45 


36.  Ohio,  etc.,  R.  Co.  v.  Beuris,  146  Ky. 
6]  2,  143  S.  W.  16;  Tate  v.  Wabash  R.  Co., 
159   Mo.  App.  475,  141  S.  W.  459. 

37.  In  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger, 
under  an  allegation  that  defendant  "so 
carelessly,  negligently,  and  unskillfully 
managed  and  directed  said  car  as  to  run 
said  car  upon  and  over  the  plaintiff,"  evi- 
dence of  negligence  in  not  stopping  the 
car  at  a  proper  time  is  admissible.  Bren- 
nan  z'.  Fair  Haven,  etc.,  R.  Co.,  45  Conn. 
284,   29   Am.   Rep.   679. 

Under  a  pleading  alleging  the  negli- 
gence of  a  carrier  generally,  held,  that 
proof  was  admissible  to  show  that  the 
train  did  not  stop  long  enough  to  permit 
plaintiff  to  board  the  train.  Indianapolis 
Southern  R.  Co.  v.  Wall  (iud.  Apo.),  101 
M.  E.  680. 

In  an  action  for  injuries  received  while 
a  passenger  on  defendant's  train,  it  was 
not  necessary  to  plead  a  rule  of  the  com- 
pany requiring  engineers  to  use  extra 
precaution  and  run  slowly  after  a  heavy 
rain,  in  order  to  let  in  proof  of  such  rule 
and  its  violation.  Gulf,  etc.,  R.  Co.  v. 
Bell,  58  S.  W.  614,  24  Tex.  Civ.  App.  579. 

38 .  Speed,  etc.— Tate  v.  Wabash  R.  Co., 
159   Mo.   App.   475,    141   S.   W.   450. 

39.  Taking  on  or  letting  off. — In  an  ac- 
tion for  injury  to  a  passenger  while 
alighting  from  a  street  car,  plaintiff's 
omission  to  plead  that  the  car  stopped  at 
a  regular  station  did  not  restrict  proof  to 
a  stop  at  a  point  other  than  a  regular 
stopping  place.  Murphy  v.  Metropolitan 
St.  R.  Co.,  102  S.  W.  64,  125  Mo.  App. 
269. 

An  averment  that  "plaintiff  was  en- 
gaged in  or  about  boarding"  the  train 
when  injured  covers  every  reasonably 
necessary  act  of  plaintiff  in  going  up  the 
steps,  walking  across  the  platform,  en- 
tering the  door,  and  going  down  the 
aisle  to  the  nearest  unoccupied  seat,  and 
taking  a  seat.  Birmingham,  etc.,  R.  Co. 
V.   Norris,   59   So.   66,   4  Ala.   App.   363. 
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and  safe  means  of  carriage,  vehicles,  appliances,**'  roadway,*i  or  the  like,  of 
the  employment  of  competent,  skillful  and  careful  servants  in  the  transporta- 
tion/2  or  of  the  negligence  of  its  servants  in  the  performance  of  *^  or  failure  to 
perform**  its  duties  as  a  carrier.  Where  the  allegation  is  general  in  its  na 
ture,  the  doctrine  of  res  ipsa  loquitur  is  available.*^  Where  the  charge  of  neg- 
ligence, in  a  complaint  is  general,  as  where  it  alleges  that  plaintiff's  injuiies 
were  caused  by  defendant's  negligent  conduct  of  its  business  while  carrying 
her  as  a  passenger,  proof  of  any  actionable  negligence  of  defendant  or  any 
of  its   employees  in  such  respect  is  sufficient,*^  or  if  negligence  is  alleged  in 


40.  Vehicle,  appliances,  etc. — Under 
the  allegation  of  the  complaint  that  de- 
fendant so  negligently  and  unskillfully 
conducted  itself  in  the  management  of 
its  car  that,  through  its  negligence  and 
that  of  its  servants  in  guiding  the  car, 
plaintiff  was  injured,  statements  of  the 
motorman  are  admissible  that  the  brake 
rod  was  too  long,  so  that,  when  the  brake 
chain  was  wound  around  the  brake  staff 
to  its  full  length,  the  rod  did  not  take  up 
all  the  slack,  and  therefore  the  brake  did 
not  press  firmly  against  the  wheels. 
Cogswell  V.  West,  etc.,  R.  Co.,  5  Wash. 
46,    31    Pac.   411. 

41.  In  an  action  against  a  railroad 
company  for  personal  injuries  causing 
death,  the  complaint  in  the  first  count 
ascribed  the  accident  to  a  loose  wheel, 
and  in  the  second  alleged  that  defendant 
"did  not  use  due  and  proper  skill  in  and 
about  the  carrying  of  deceased,  but  so 
negligently  and  unskillfully  conducted 
itself  in  that  behalf,  and  in  conducting, 
managing,  and  directing  the  coach  and 
the  engine  by  which  deceased  was  car- 
ried, that  she  was  cast,  with  violence," 
etc.  Held,  that  if  the  accident  was  caused 
by  a  sunken  joint  in  the  track;  plaintiff 
would  not  be  prevented  by  his  plead- 
ings from  a  recovery.  Louisville,  etc.,  R. 
Co.  V.  Jones,  83  Ala.  376,  3   So.  902. 

Where  the  complaint  only  charges  de- 
fendant railway  company  with  negli- 
gently performing  its  duty  to  a  passenger, 
whereby  the  car  in  which  he  was  ran  oflf 
the  track  and  he  was  injured,  evidence  is 
admissible  of  defects  in  the  track  that 
may  have  caused  the  accident.  Rich- 
mond, etc.,  R.  Co.  V.  Vance,  93  Ala.  144, 
9  So.  574,  30  Am.  St.  Rep.  41. 

42.  Under  an  allegation  in  the  com- 
plaint that  defendant  negligently  "con- 
ducted itself  in  and  about  the  carrying" 
of  deceased,  it  may  be  proved  that  de- 
fendant was  negligent  in  the  employment 
of  the  engineer,  or  in  retaining  him  in  its 
service.  Kansas,  etc.,  R.  Co.  v.  Sanders, 
98   Ala.   293,   13    So.   57. 

Under  an  allegation  that  defendant  rail- 
road company  negligently  "conducted  it- 
self in  and  about  the  carrying"  of  a  pas- 
senger, evidence  of  negligence  in  em- 
ploying the  engineer  or  in  retaining  him 
is  admissible.  Kansas,  etc.,  R.  Co.  z>.  San- 
ders,   98   Ala.    293,    13    So.   57. 

Under  a  general  averment  that  "the 
injury  complained  of  was  the  result  of 
negligence  or  want  of  skill  of  defendant's 


employees  in  the  management  and  run- 
ning of  a  train,"  etc.,  evidence  is  admis- 
sible that  defendant  did  not  have  on  the 
train  a  sufilicient  number  of  brakemen 
and  servants  to  control  it.  South,  etc., 
R.   Co.  a.  Thompson,  62  Ala.  494. 

43.  Includes  negligence  of  servant. — 
In  an  action  for  injuries  to  a  passenger, 
an  allegation  of  negligence  on  the  part 
of  the  carrier  is  sufficient  to  embrace  the 
negligence  of  the  carrier's  servants. 
Birmingham  R.,  etc.,  Co.  v.  Moore,  14S 
Ala.    115,   42    So.    1024. 

44.  Failiire  to  perform  duty. — Under 
the  declaration,  in  an  action  for  injury 
from  the  starting  of  a  passenger  ele- 
vator, alleging  that  plaintiff  was  injured 
"by  reason  of  the  negligence  of  defend- 
ant and  her  servants  in  managing,  operat- 
ing and  controlling  said  passenger  ele- 
vator," absence  of  the  elevator  boy  from 
the  elevator,  when  his  presence  in  it  was 
required  in  properly  managing,  operat- 
ing, and  controlling  it,  may  be  relied  on 
in  making  out  defendant's  negligence. 
Toohy  V.  McLean,  85,  N.  E.  578,  199 
Mass.  466. 

45.  Allegations  that  defendant's  serv- 
ant in  charge  of  the  car  in  which  plain- 
tiff was  a  passenger  negligently  caused 
the  car  to  be  struck  by  and  collide  with 
a  railroad  engine  were  general  in  their 
nature,  so  that  the  doctrine  of  res  ipsa 
loquitur  was  available.  Nagel  v.  United 
R.    Co.,   152   S.   W.   621,    169   Mo.   App.   284. 

46.  General  allegation  of  negligence. — 
Mobile,  etc.,  R.  Co.  v.  Barber,  2  Ala.  App. 
507,    56    So.    858. 

Under  a  complaint  for  injury  to  a  pas- 
senger, describing  how  she  was  injured, 
alleging  negligence  generally,  she  can 
show  any  actionable  negligence  as  a  car- 
rier. Birmingham  R.,  etc.,  Co.  v.  Jordan, 
170   Ala.    530,    54    So.    280. 

A  complaint  by  a  passenger  alleged 
that  his  train  was  stopped  on  the  main 
track,  and  was  run  into  by  a  following 
freight  train;  that  the  employees  in 
charge  of  the  passenger  train  carelessly 
failed  to  give  proper  signals;  that  the 
employees  in  charge  of  the  freight  train 
failed  to  check  the  train  as  they  might 
have  done;  "wherefore  plaintiff  further 
alleges  that  the  defendant's  employees 
and  servants  were  guilty  of  negligence." 
Held  sufficient  to  admit  proof  of  negli- 
gence on  the  part  of  employees  on  both 
trains.  Gulf,  etc.,  R.  Co.  v.  Brown,  40 
S.   W.   608,   16  Tex.   Civ.   App.   93. 
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general  terms,  lelating  to  some  particular  duty  in  the  carrying  of  the  pas- 
sen|;eis,  proof  of  special  negligence  is  not  necessary. ^'^  But  if  the  complaint 
relies  solely  upon  negligence  in  some  particular,  he  can  not  recover  for  other  or 
different  causes  or  on  the  theory  of  res  ipsa  loquitur.**  So  if  the  allegation 
specifies  the  particular  kind  of  negligence  and  avers  the  particulars  of  such 
negligence,  the  issue  is  so  limited  and  the  plaintiff's  proof  must  correspond 
thereto,*"  even  though  his  pleading  also  contain  a  general  averment  of  neg- 
ligence.^'' However,  an  allegation  of  negligence  may  be  limited  to  negligence  in 
a  particular  respect,  such  as  in  failing  to  provide  safe  means  for  an  alighting 
passenger,  etc.,  and  yet  be  inclusive  of  various  specific  acts  of  negligence  which 
relate  to  and  are  a  part  of  the  negligence  alleged  and  which  contribute  one  with 
another  to  constitute  the  whole  transaction. ^i     Such  an  allegation  is  sufficiently 


47.  Special    negligence    unnecessary. — 

Allegation,  in  action  against  a  carrier  for 
personal  injuries,  that  "defendant  care- 
lessly and  negligently  operated  said  train 
in  such  manner  that  the  train  of  cars 
left  the  track,"  is  a  general  charge,  un- 
der which  plaintiff  need  prove  no  special 
negligence,  but  only  show  derailment  and 
injury.  Moore  v.  Missouri  Pac.  R.  Co., 
164  Mo.  App.  34,  147  S.  W.  488. 

48.  Particular  negligence  relied  on..^ 
Todd  V.  Missouri  Pac.  R.  Co.,  136  Mo. 
App.  684,  105  S.  W.  671;  Hansberger  v. 
Sedalia  Elect.  R.,  etc.,  Co.,  83  Mo.  App. 
566;  Nies  v.  Brooklyn  Heights  R.  Co.,  74 
N.  Y.  S.  41,  68  App.  Div.  259;  Christie  v. 
Galveston  City  R.  Co.  (Tex.  Civ.  App.), 
39  S.  W.  638. 

Where  plaintiff  charged  that  his  in- 
juries were  caused  solely  by  the  sudden 
starting  of  defendant's  car  as  he  was 
about  to  board  it,  he  was  confined  to 
that  act  of  alleged  negligence.  File  v. 
Wilmington  City  R.  Co.  (Del.),  80  Atl. 
623. 

Fn  an  action  for  injuries  to  a  passen- 
ger on  a  street  car,  claimed  to  have  been 
caused  by  the  car's  failure  to  stop  long 
enough  for  the  passenger  to  alight,  the 
jury  can  not  consider,  on  the  question  of 
negligence,  the  question  whether  the  car 
was  so  constructed  as  would  prevent  the 
driver,  who  was  the  only  employee,  run- 
ning the  car,  from  properly  attending  to 
his  duties.  Lombard,  etc..  Pass.  R.  Co.  v. 
Christian,    124   Pa.    114,    16   Atl.   628. 

49.  Lemay  v.  Springfield  St.  R.  Co.,  310 
Mass.  63,  96  N.  E.  79,  37  L.  R.  A.,  N.  S., 
43;  Williams  v.  Chicago,  etc.,  R.  Co.,  169 
Mo.  App.  468,  155  S.  W.  64;  Milligan  v. 
Texas,  etc.,  R.  Co.,  27  Tex.  Civ.  App.  600, 
66  S.  W.  896;  Johnson  v.  Galveston,  etc., 
R.  Co.,  27  Tex.  Civ.  App.  616,  66  S.  W. 
906. 

In  an  action  for  injuries  by  reason  of 
a  street  car  collision,  evidence  that  the 
motorman  lost  control  of  the  colliding 
car  by  reason  of  the  fact  that  a  snap 
switch  on  the  rear  of  the  car  was  closed 
when  it  should  have  been  open,  was  in- 
admissible under  the  declaration  charg- 
ing that  the  car  was  improperly  equipped 
with    a    defective    air    brake.      McAllister 


V.  People's  R.  Co.  (Del.),  54  Atl.  743,  4 
Pen.    373. 

In  an  action  to  recover  for  injuries  to 
a  passenger  occasioned  by  the  train's 
running  against  an  animal  and  being 
thrown  from  the  track,  the  only  negli- 
gence alleged  in  the  declaration  was  the 
careless  running  of  the  train.  Held,  that 
evidence  as  to  the  company's  failjire  to 
fence  the  track  or  to  use  steam  air  brakes 
was  inadmissible.  Toledo,  etc.,  R.  Co. 
V.  Foss,  88  111.  551. 

A  complaint  setting  forth  as  the  negli- 
gence the  act  of  the  gripman  of  a  street 
car  in  negligently  operating  the  grip  iron 
so  as  to  cause  the  car  to  jerk  with  such 
force  that  it  broke  plaintiff's  hold,  and 
threw  him  on  the  street  with  great  force, 
limits  plaintiff  to  proof  of  the  specific 
negligence  averred.  Bartley  v.  Metro- 
politan St.  R.  Co.,  49  S.  W.  840,  148  Mo. 
124. 

In  an  action  for  injuries  to  a  passen- 
ger, where  the  petition  contains  a  gen- 
eral allegation  of  negligence,  and  alleges 
specifically  the  failure  of  the  defendant's 
employees  to  stop  a  train  before  be- 
ginning the  descent  of  an  incline  where 
the  accident  occurred,  in  not  providing 
suitable  means  nor  exercising  reasonable 
care  in  the  use  of  those  furnished,  in  the 
failure  of  the  employees  to  be  at  their 
proper  posts  of  duty,  and  in  causing  one 
train  to  follow  another  down  the  incline, 
there  is  no  presumption  of  negligence 
from  the  accident,  but  the  specific  alle- 
gations must  be  proved.  Roscoe  v. 
Metropolitan  St.  R.  Co.,  101  S.  W.  33, 
302   Mo.   576. 

60.  General  averment  ol  negligence. — 
Though  a  complaint  against  two  railroad 
companies  for  injuries  to  a  passenger  by 
a  collision  between  their  trains  avers  gen- 
erally negligence  in  the  operation  of  the 
trains,  specific  allegations  of  negligence 
in  certain  particulars  confine  the  issue  to 
such  particular  acts.  Missouri,  etc.,  R. 
Co.  V.  Vance  (Tex.  Civ.  App.),  41  S.  W. 
167. 

51.  Alabama. — Louisville,  etc.,  R.  Co.  v. 
Sandlin,  135  Ala.  585,  28   So.  40. 

Kentucky. — Ohio,  etc.,  R.  Co.  v.  Beuris, 
146   Ky.   613,  143   S.  W.   16. 

Michigan. — Dykstra     v.     Grand     Rapids, 
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broad  to  cover  any  negligent  act  in  the  performance  of  that  particular  duty, 
which  initiated  a  train  of  uninterrupted  events  resulting  in  the  plaintiff's  in- 
jury.^2     Thus,  an  allegation  in  the  petition  that  "the  car  was  negligently  and 


etc.,  R.  Co.,  130  <N.  W.  330,  165  Mich.  13. 

Missouri. — Anderson  v.  Metropolitan  St. 
R.  Co.,  159  Mo.  App.  449,  141  S.  W.  461. 

Terns. — Judgment  49  S.  W.  1106,  af- 
firmed in  Houston,  etc.,  R.  Co.  v.  Sum- 
mers,  93  Tex.   621,  51  S.  W.  324. 

A  complaint  in  an  action  for  injury  to 
a  passenger,  thrown  from  the  platform 
of  a  coach  by  the  lurch  of  the  train,  which 
alleges  negligence  generally  as  to  the 
manner  in  which  the  carrier  conducted 
its  business  as  such,  is  broad  enough  to 
cover  negligence  of  the  conductor  in  re- 
quiring the  passenger  to  leave  the  coach 
and  stand  on  the  platform.  Central,  etc., 
R.  Co.  V.  Brown,  165  Ala.  493,  51  So.  565. 

Under  an  allegation  that  the  accident 
to  a  passenger  was  caused  by  the  high 
rate  of  speed  of  a  street  car,  he  may  prove 
that  the  fall  was  occasioned  by  a  sudden 
jerk,  accompanied  by  the  high  rate  of 
speed.  Samuels  v.  California  St.  Cable 
R.  Co.,  56  Pac.  1115,  124  Cal.  294. 

Where  plaintiff  alleged  that  "the  de- 
fendant, well  knowing  that  it  was  dan- 
gerous to  allow  passengers  to  alight 
from  a  car  on  the  side  next  to  that  from 
which  another  car  was  approaching, 
nevertheless  took  no  steps  to  prevent 
passengers  from  alighting,"  evidence  is 
admissible  showing  that  defendant  had 
placed  no  guards  or  other  protection  to 
prevent  passengers  from  alighting  on  that 
side  of  its  car  next  to  a  parallel  track. 
Atlanta  Consol.  St.  R.  Co.  v.  Bates,  30  S. 
E.  41,   103   Ga.  333. 

Where  plaintiff  alleged  that,  while 
alighting  from  defendant's  train  at  a 
depot  platform,  he  fell  by  reason  of  de- 
fendant's negligence  in  failing  to  provide 
him  a  safe  means  to  alight,  it  being  dark, 
and  the  steps  of  the  car  at  a  dangerous 
distance  from  the  platform,  plaintiff  could 
prove  the  absence  of  a  light  or  of  any 
appliance  defendant's  trainmen  were  ac- 
customed to  provide  for  the  use  of  pas- 
sengers in  alighting.  Louisville,  etc.,  R. 
Co.  V.  Mount,  101  S.  W.  1182,  31  Ky.  L,. 
Rep.   210. 

In  an  action  for  an  injury  to  plaintiff 
while  a  passenger  on  defendant's  train 
which  was  wrecked,  where  the  petition 
alleged  that  the  negligence  consisted  in 
keeping  and  maintaining  an  unsafe  and 
dangerous  roadbed  and  track,  and  in  neg- 
ligent operation  of  the  train,  such 
charges  of  negligence,  though  general, 
entitled  plaintiff  to  show  any  specific 
negligence  which  made  the  track  dan- 
gerous or  anything  which  established  a 
negligent  operation  of  the  train.  Mef- 
ford  V.  Missouri,  etc.,  R.  Co.,  97  S.  W. 
602,    121    Mo.    App.   647. 

Allegations,  in  an  action  against  a  car- 
rier for   injuries,   that  while   plaintiff  was 


lawfully  riding  on  defendant's  passenger 
train,  which  was  in  the  exclusive  charge 
of  its  agents  and  servants,  the  car  was 
derailed  and  overturned  "by  the  gross 
negligence,  carelessness,  and  default  of 
the  defendant  company's  servants  and 
employees,"  are  sufficient  to  admit  evi- 
dence that  the  accident  resulted  from  the 
spreading  of  the  track  caused  by  de- 
fective ties.  Gulf,  etc.,  R.  Co.  v.  Smith, 
74  Tex.  376,  11   S.  W.   1104. 

52.  Central,  etc.,  R.  Co.  v.  McKinney, 
116  Ga.  IS,  42  S.  E.  339;  Houston,  etc.,  R. 
Co.  V.  Summers  (Tex.  Civ.  App.),  49  S. 
W.  1106,  affirmed  in  93  Tex.  621,  51  S.  W. 
334. 

Under  an  allegation  that  defendant 
maintained  and  operated  a  defective  and 
unsafe  elevator,  it  is  competent  to  show 
that  there  were  no  safety  catches  on  the 
elevator.  Morris  v.  O'Brien,  81  111.  App. 
303. 

In  an  action  by  a  passenger  against  a 
railroad  company  to  recover  for  injuries 
resulting  from  the  breaking  down  of  a 
bridge,  it  is  competent  to  prove  the  rate 
of  speed  at  which  the  train  ran  upon  the 
bridge.  Louisville,  etc.,  R.  Co.  v.  Pedigo, 
108   Ind.   481,   8   N.   E.   637. 

In  an  action  by  a  passenger  for  per- 
sonal injuries,  the  petition  alleged  that 
the  engineer  negligently  backed  the  en- 
gine against  the  caboose  in  which  plain- 
tiff was  riding  with  such  force  that  he 
was  thrown  against  a  desk  and  injured. 
Held,  plaintiff  could  prove  that  the  en- 
gineer failed  to  give  warning  by  sound- 
ing the  bell  or  whistle,  though  that  spe- 
cific negligence  was  not  charged  in  the 
petition.  Winter  v.  Central  Iowa  R.  Co., 
80   Iowa  443,  45   N.  W.  737. 

In  an  action  by  a  passenger  against  a 
carrier  for  personal  injuries,  where  the 
petition  alleges  that  the  injury  was 
caused  by  the  negligence  and  careless- 
ness of  the  employees  of  defendant  in 
operating  its  train,  and  that  by  its  negli- 
gence the  train  was  wrecked,  and  the  car 
in  which  plaintiff  was  riding  thrown 
from  the  track,  plaintiff  may  show,  as 
proof  of  negligence,  that  the  employees 
were  running  a  train  with  a  greater  load 
on  some  of  the  cars  than  they  could  bear, 
when  the  axle  of  one  of  the  cars  became 
so  heated  as  to  melt  off,  and  its  heated 
condition  was  known  to  the  conductor, 
who,  disregarding  his  duty,  failed  to  use 
proper  precautions  to  avoid  the  danger. 
Kentucky  Cent.  R.  Co.  v.  McMurtry,  3 
Ky.  L.  Rep.  625. 

In  an  action  by  a  passenger  for  in- 
juries, an  allegation  in  the  declaration 
that  plaintiff's  injury  was  caused  by 
means  of  fire  being  set  to  her  clothing 
from    an    electrical   heating   apparatus    of 
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carelessly  put  in  motion"  is  sufficient  to  admit  proof  that  "the  car  gave  a 
jerk"  when  plaintiff  was  in  the  act  of  alighting.^s 

Construction  Terms,  Words,  etc..  Used. — An  allegation  that  the  "depot" 
was  not  lighted  so  as  to  enable  plaintiff  to  get  off  with  safety  is  sufficiently  broad 
to  admit  proof  that  the  pass  way  between  the  cars  was  not  lighted;  the  term 
"depot"  including  the  platform  and  approaches  thereto.^* 

As  Dependent  on  Allegations  as  to  Injury. — Where  in  a  personal  injury 
action  by  a  passenger  specific  injuries  are  alleged,  recovery  can  not  be  had  for 
injuries  not  so  specified.s^  However,  it  seems  that  the  plaintiff  should  not  be 
restricted  in  his  proof  to  the  precise  language  in  his  pleading.  Of  course  he 
can  not  sue  for  one  injury  and  then  bring  in  issue  an  altogether  different  injury, 
but  technical  differences  should  not  prevail  to  defeat  justice, ^s  and  any  injury 
which  comes  within  the  allegation,  if  the  proximate  result  of  the  negligence 
or  act  alleged,  are  properly  in  issue.^'' 

As  Dependent  on  Claim  for  Damages. — In  an  action  for  assault  and  bat- 
tery, and  ejectment  from  defendant's  cars,  plaintiff  can  not  recover  damages 
for  an  arrest  and  imprisonment,  made  subsequent  to  such  ejectment,  at  the  in- 
stance of  the  conductor,  where  he  did  not  allege  the  arrest  and  imprisonment 
as  a  ground  of  damages.^*  And  where  the  plaintiff  bases  his  claim  on  an 
alleged  unlawful  removal  from  defendant's  train,  and  it  appears  that  such 
removal  was  justifiable,  he  can  not  recover  damages  for  the  unlawful  manner 
in  which  it  was  effected. s* 

§  3145.  Issues  as  Affected  by  Plea  or  Answer. — Under  the  rule  that 
all  allegations  of  the  declaration,  which  are  not  denied  by  the  plea  are  admitted, 
the  relation  of  carrier  and  passenger,  if  alleged  and  not  denied,  is  not  in  issue 
and  evidence  relative  thereto  should  be  excluded. ^'^ 


said  car,  or  through  the  appurtenances  of 
said  car,  was  sufficient  to  warrant  the  ad- 
mission of  evidence  as  to  the  presence  of 
fire,  from  whatever  source  it  may  have 
sprung,  preceded  by  an  explosion  which 
set  in  motion  a  train  of  uninterrupted 
events  resulting  in  plaintiff's  injury. 
Steverman  v.  Boston  Elev.  R.  Co.,  91  N. 
E.   919,    205    Mass.    508. 

In  the  absence  of  a  motion  to  make 
inore  specific,  the  allegation  of  the  com- 
plaint that  defendant  "negligently  and 
carelessly  started  the  train"  allows  of 
evidence  of  negligence  in  starting  the 
train  with  a  jolt  or  jerk.  Johnson  v. 
Southern  R.  Co.,  31  S.  'E.  212,  53  S.  C. 
303,  69  Am.  St.  Rep.  849. 

53.  Particular  allegations  considered. — 
Houston,  etc.,  R.  Co.  v.  Moss  (Tex.  Civ. 
App.),  63   S.  W.   894. 

54.  Construction  of  words,  terms,  etc. 
— Galveston,  etc.,  R.  Co.  v.  Thornsljerry 
(Tex.),  17  S.  W.  521. 

55.  Allegations  as  to  injury. — Stevens 
V.  Kansas,  etc.,  R.  Co.,  105  S.  W.  36,  126 
Mo.  App.  619. 

56  Nature  of  issue  raised  or  excluded. 
— International,  etc.,  R.  Co.  v.  Hugen,  45 
Tex.  Civ.  App.  326,  100  S.  W.  1000;  Gulf, 
etc.,  R.  Co.  V.  Johnson,  83  Tex.  638,  19 
S.  W.  151.  _ 

57.  Proximate  injury  in  issue.^A  com- 
plaint alleged  that,  plaintiff  being  a  pas- 
senger on  defendant's  railroad,  by  the 
negligence  of  defendant  the  car  on  which 
plaintiff  was  ran  off  the  track  with  great 


force  and  violence,  and  that  plaintiff  was 
thereby  grievously  injured,  specifying 
particular  injuries.  Held  that,  vmder  these 
allegations,  any  injury  to  plaintiff's  per- 
son or  health  of  which  the  derailment 
was  the  proximate  cause  might  be  shown; 
tliat  if  plaintiff  was  injured  while  alarmed 
by  the  peril  apparently  occasioned 
thereby,  but  acting  as  a  person  of  or- 
dinary prudence  would  under  like  cir- 
cumstances, in  endeavoring  to  escape, 
and  while  on  the  platform  of  the  car, 
jumping  or  falling  off,  or  being  jolted 
off  by  the  car's  motion,  or  pushed  or 
crowded  off  by  fellow  passengers,  any  in- 
jury occasioned  by  her  fright,  or  by  her 
striking  the  ground,  would  be  directly 
traceable  to  the  derailment,  and  that  it 
was  not  necessary  that  the  complaint 
should  allege  the  fright,  and  the  manner 
in  which  she  was  brought  to  the  ground. 
Smith  V.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
169,   14  'N.   W.   797. 

58.  As  dependent  on  claim  for  dam- 
ages.— Gulf,  etc.,  R.  Co.  V.  Adams,  3 
Texas  App.   Civ.   Cas.,   §  422. 

59.  Logan  v.  Hannibal,  etc.,  R.  Co.,  77 
Mo.  663. 

60.  Where,  in  an  action  against  a  rail- 
road company  for  injuries  to  a  passen- 
ger, defendant  has  not  specially  pleaded 
that  plaintiff  was  not  a  passenger,  evi- 
dence on  cross-examination  of  the 
mother  of  plaintiff,  who  had  testified  on 
the  direct  examination  that  she  and  her 
daughter  were  passengers,  as  to  whether 
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General  Issue  and  Special  Pleas— Effect  of.— Generally,  as  to  the  effect 
of  the  general  issue,  or  special  pleas  of  defense,  justification  or  matters  in 
avoidance,  see  ante,  "Pleas  or  Answer,"  §  3139. 

Under  Plea  of  General  Issue — Plea  of  Not  Guilty. — Any  fact,  the  effect 
of  which  is  to  show  that  an  essential  statement  in  the  plantiff's  cause  of  ac- 
tion is  untrue,  may  be  proven  under  the  general  denial,  and  therefore  should 
not  be  specially  pleaded,  and,  if  so  pleaded,  should  be  stricken  out  as  re- 
dundant.^^  Under  a  plea  of  the  general  issue  in  trespass  on  the  special  case 
against  a  carrier  for  wrongfully  ejecting  plaintiff  from  the  carrier's  train,  any 
evidence  tending  to  show  that  the  defendant  is  not  giiilty  of  the  matters 
charged  in  the  declaration  is  admissible.*^  And  in  an  action  against  a  carrier 
for  injuries  caused  by  defendant's  negligence,  where  defendant's  sole  defense  is 
the  denial  of  the  alleged  negligence,  proof  thereof  is  available  under  the  gen- 
eral issue. 8^  Thus,  the  carrier  may  show  that  the  injury  was  caused  by  the 
acts  of  malicious  persons  not  connected  with  the  carrier.®*  And  where  the 
answer  is  a  general  denial  only,  contributory  negligence  not  being  pleaded,  de- 
fendant may  introduce  any  evidence  which  goes  to  controvert  the  facts  which 
plaintiff  is  bound  to  establish  to  sustain  the  action.®^  In  an  action  against  a 
railway  company  for  death  of  a  circus  employee  while  riding  on  his  employer's 
train,  a  general  denial  put  in  issue  every  fact  essential  to  recovery.®^ 

Allegation  of  Regulation. — An  allegation  in  the  declaration  that  plaintiff 
was  a  passenger  is  one  of  the  facts  stated  in  the  inducement,  and  not  put  in 
issue  by  a  plea  of  not  guilty,  a  special  plea  being  required  to  that  effect. *'' 

Issue  -as  to  Ownership. — The  general  issue  in  an  action' on  the  case  for  per- 
sonal injuries  does  not  put  in  issue  the  question  as  to  the  ownership  of  tracks 
and  by  whom  the  cars  thereon  are  operated.®®     But  it  is  held  that  where  the 


the  daughter  had  a  ticket  as  a  passenger, 
was  properly  excluded;  there  being 
no  issue  in  the  case  as  to  the  status  of 
plaintifE  as  a  passenger.  Atlantic,  etc.,  R. 
Co.  V.  Crosby,  53  Fla.  400,  43  vSo.  318. 

61.  Bolton  V.  Missouri  Pac.  R.  Co.,  172 
Mo.   92,  72    S.   W.    530,   532. 

The  Missouri  doctrine  on  this  point  is 
laid  down  in  Pattison's  Mo.  Code  PL, 
§§  551,  556,  where  the  Missouri  decisions 
are   collected   and   discussed. 

In  an  action  for  injuries  to  one  ac- 
companying live  stock  on  a  freight  train 
while  in  the  car  with  the  stock,  on  ac- 
count of  the  alleged  negligence  of  the 
company's  servants  in  permitting  an- 
other car  to  bump  into  it  with  great 
force,  a  provision  in  the  contract  of  ship- 
ment requiring  plaintiff  to  ride  in  the  ca- 
boose, if  a  defense  to  the  action,  is  ad- 
missible under  the  general  denial.  Bol- 
ton V.  Missouri  Pac.  R.  Co.,  72  S.  W.  530, 
172   Mo.   92. 

62.  Under  plea  of  general  issue. — Jer- 
ome V.  Smith,  48  Vt.  330,  31  Am.  Rep. 
125. 

63.  Action  for  injuries — General  issue. 
— Tannehill  ti.  Birmingham  R.,  etc.,  Co., 
177    Ala.    397,    58    So.    198. 

Where,  in  an  action  of  injuries  to  a 
passenger  on  a  street  car  in  a  collision 
with  a  railroad  train,  defendant  under 
took  to  show  that  the  ngeligence  of  the 
railroad  company  was  the  sole  cause  of 
the  accident,  it  was  not  necessary  that 
defendant   should   plead   a   city   ordinance 


regulating  the  speed  of  steam  railroad 
trains  claimed  to  have  been  violated  by 
the  railroad  company  at  the  time  of  the 
accident,  in  order  to  authorize  the  ad- 
mission of  such  ordinance  in  evidence. 
Bragg  V.  Metropolitan  St.  R.  Co.,  91  S. 
W.    527,    192    Mo.    331. 

64.  Acts  of  third  person. — Norton  v. 
Galveston,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
108   S.  W.   1044. 

65.  Contributory  negligence  not 
pleaded. — Altwein  v.  Metropolitan  St.  R. 
Co.,   86   Kan.   220,   120  Pac.   550. 

66.  In  action  for  death  of  circus  em- 
ployee.— ^Kelley  v.  Grand  Trunk  Western 
R.  Co.,  46  Ind.  App.  697,  93  N.  E.  616. 

In  an  action  against  a  railway  com- 
pany for  death  of  a  circus  employee 
while  riding  on  his  employer's  train,  the 
agreement  between  the  company  and 
the  employer  was  admissible  under  the 
general  issue  to  show  the  relations  be- 
tween the  parties,  and  to  show  the  com- 
pany's duty  to  decedent.  Kelley  %>.  Grand 
Trunk  Western  R.  Co.,  46  Ind.  App. 
697,   93    N.    E.    616. 

67.  Not  put  in  issue  by  plea  of  not 
guilty. — Atlantic,  etc.,  R.  Co.  v.  Crosby, 
53    Fla.  400,   43   So.   318. 

68.  Ownership,  etc. — Hill  v.  Chicago 
City   R.   Co.,   126   111.   App.   152. 

A  plea  of  the  general  issue  in  an  ac- 
tion for  injuries  sustained  by  a  passenger 
does  not  put  in  issue  the  ownership  of 
the  track  or  the  control  of  the  cars,  but 
defendant   company  is    required   to   plead 
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owners  of  an  omnibus  are  sued  for  an  injury  caused  by  the  driver,  they  may, 
under  the  general  issue,  prove  that  the  omnibus  was  leased  to  a  third  person 
at  the  time  the  injury  occurred.  It  can  not  be  objected  that  such  evidence  is 
inconsistent  with  the  denial  of  ownership  in  the  general  issue."'^ 

Affirmative  Matter  in  Avoidance. — In  some  cases  it  is  provided  by  stat- 
ute that  affimiative  matter  in  avoidance  shall  not  be  proved  under  the  general  is- 
sue, unless  the  defendant  give  notice  thereof  in  writing,  etc.^" 

Issues  Raised  by  Plea. — Where  a  plea  alleged  that  plaintiff  negligently  at- 
tempted to  leave  the  car  in  an  improper  manner  and  at  an  improper  time  and 
place,  and  as  a  proximate  result  thereof  was  injured,  it  is  what  may  be  termed 
a  "compound  plea;"  two  or  three  matters  of  defense  set  up  in  the  conjunctive 
form.  It  is  settled  law  that,  under  such  plea,  to  entitle  the  defendant  to  a  ver- 
dict on  the  plea,  it  devolves  upon  him  to  reasonably  satisfy  the  jury  that  the 
plaintiff  attempted  to  leave  the  car,  not  only  in  an  improper  manner,  or  at  an 
improper  time  and  place,  but,  in  the  language  of  the  plea,  "in  an  improper  man- 
ner and  at  an  improper  time  and  place."  ''^ 

§  3146.  Additional  Issues  by  Subsequent  Pleadings. — Where  the  dec- 
laration in  an  action  against  a  railroad  company  for  injuries  to  a  passenger 
alleges  mere  negligence,  and  there  is  a  proper  and  sufficient  plea  of  contributory 
negligence  as  an  affirmative  defense,  if  the  plaintiff  gives  no  counter  notice  of 
affirmative  matter  intended  to  be  proven  in  avoidance  of  the  special  defense, 
no  issue  of  gross  negligence  is  presented.''^ 

§  3147.  Under  Amended  Petition. — Where  the  original  petition,  in  a  pas- 
senger's action  against  a  carrier,  alleges  generally  that  plaintiff's  injuries  were 
received  because  of  negligence  in  operating  the  train,  an  amended  petition  which 
does  not  change  the  allegations  of  the  original  petition,  but  alleges  addi- 
tional grounds,  does  not  preclude  the  plaintiff  from  relying  on  the  negligent 
operation  of  the  car  with  a  defective  axle  on  the  ground  that  the  amendede  peti- 
tion states  the  particular  acts  of  negligence,  and  omits  to  state  the  negligent 

the  same  specially.  Pell  v.  Joliet,  etc.,  People's  Bank,  127  Ala.  266,  38  So.  658; 
R.  Co.,  87  N.  E.  542,  238  111.  510,  affirm-  Southern  R.  Co.  v.  Howell,  135  A.la.  630, 
ing  judgment  14?  111.  App.   362.  34   So.   6.  ,,     ,     ,    • 

69.  Denial  of  ownership  under  general  .-T^^'l  ^Y  ^^^^  ^'^  11^  w^\  '^^'  Pj^-?" 
-„     _      -rr     ^        ^T        /-.  1  ..       Tj    /->  titt  s  act  of    ndmg    with  his    leg    outside 

4   T        i^^     o^rt^  "^  ^'^^^"''  ^^^■'  ^  ^°"  the   car  was   of   itlelf  negligence   contrib- 

Ann.   ...  ,  .                     ^  uting  proximately  to   his   injury,   but  that 

70.  Affirmative  matter  in  avoidance.—  t^at  act  combined  with  and  coalescing 
In  an  action  against  a  carrier  for  in-  ^\y\^  the  negligent  failure  on  his  part  to 
juries,  where  defendant  pleaded  only  the  gi^g  notice  of  the  obstruction  constituted 
general  issue,  and  gave  no  notice  of  any  contributory  negligence,  the  negligent 
affirmative  matter  in  avoidance,  a  letter  failure  to  give  such  notice  was  by  the 
written  by  plaintiff,  requesting  a  pass  averments  made  material  to  be  proved, 
from  defendant's  superintendent,  and  the  and  without  a  finding  of  that  fact  the  de- 
pass  issued  on  such  request,  providing  fgnse  presented  by  the  plea  could  not  have 
that  the  person  accepting  it  agreed  not  been  established.  Southern  R.  Co.  v. 
to  hold  the  company  liable  for  any  dam-  Howell,  135  Ala.  639,  34  So.  6,  9,  citing 
age  to  his  person  or  property,  were  King  v.  People's  Bank,  127  Ala.  266,  28 
properly  rejected  on  defendant's  offer,  So.  658;  Bienville  Water  Supply  Co.  v. 
under  Code  1892,  §  686,  providing  that  Mobile,  125  Ala.  178,  27  So.  781;  Birm- 
affirmative  matter  m  avoidance  shall  not  ingham  R.,  etc.,  Co.  v.  Baylor,  101  Ala. 
be  proven  under  the  general  issue  un-  438^  13  go.  793;  Highland  Ave.,  etc.,  R. 
less  defendant  give  notice  thereof  in  q^  y  Dusenberry,  94  Ala.  413,  10  So. 
writing,  etc.  Yazoo,  etc.,  R.  Co.  v.  374.  Armstrong  v.  Montgomerv  St.  R. 
Grant,  38  So.  502,  86  Miss.  565,  109  Am.  Co.,  123  Ala.  233,  26  So.  349;  Louisville, 
St.   Rep.   723.  etc.,    R.    Co.   v.    Mothershed,    97   Ala.    261, 

71.  Southern  R.  Co.  v.  Burgess,  143  Ala.  12   So.  714. 

264,  43   So.  35,   5  Am.   &  Eng.  Ann.   Cas.  72.     Additional     issues — Gross      negli- 

724,  citing  Bienville  Water  Supply  Co.  v.  gence. — Yazoo,  etc.,  R.  Co.  v.  Humphrey, 
Mobile,  125  Ala.  178,  27  So.  781;   King  v.       83  Miss.  731,  36  So.  154. 
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operation  of  the  car  with  a  defective  axleJ^ 

§  3148.  Elimination  of  Issues  by  Dismissal. — Where  an  action  for  in- 
juries to  a  person  riding  on  a  freight  train  was  dismissed  as  to  a  count  basing 
his  right  on  the  theory  that  he  was  a  passenger,  and  the  case  was  submitted  on 
instructions  asked  by  both  plaintiff  and  defendant,  which  declared  that  the 
plaintiff  was  a  trespasser,  a  defense  that  defendant  was  not  liable,  because 
of  plaintiff's  fraud  in  representing  himself  to  be  the  owner  of  a  mileage 
ticket  issued  to  another,  which  he  induced  the  conductor  to  accept  in  payment 
of  his  fare,  was  thereby  eliminated  from  the  caseJ'*  Nor  can  the  carrier  in 
such  a  case  claim  exemption  from  liability  because  of  a  release  contained  in  such 
mileage  ticket  exempting  it  from  liability  for  injuries  sustained  by  the  holder 
while  riding  on  a  freight  train.' ^ 

§§  3149-3151.  Proof— §  3149.  Matters  to  Be  Proven.— The  plaintiff 
in  a  suit  for  personal  injuries  for  the  death  of  an  intestate,  ejectment  or  breach 
of  contract,  must  prove  every  element  essential  to  his  cause  of  action.  Thus, 
he  must  show  a  breach  of  some  duty  owing  by  the  carrier  to  the  person  killed, 
injured  or  ejected  and  that  such  breach  of  duty  was  the  proximate  cause  of  the 
injury,  death  or  damage.''^  In  an  action  against  a  carrier  for  injuries  to  a  pas- 
senger, the  allegation  that  plaintiff  was  a  passenger  on  defendant's  car  at  the 
time  he  was  injured  is  a  material  allegation,  and  must  be  proved  unless  ad- 
mitted.'''' And  in  an  action  brought  to  recover  for  the  death  of  an  intestate, 
alleged  to  have  resulted  from  the  negligence  of  defendant,  the  allegation  that 
deceased  was  being  carried  for  hire  is  an  essential  part  of  plaintiff's  case,  and 
must  be  proved. '^^  But  it  is  an  elementary  proposition  that  a  fact  not  made 
an  issue  by  the  pleadings  need  not  be  proven.''^  And  if  a  fact  pleaded  is  not 
made  issuable  by  reason  of  a  noncompliance  with  the  statute,  which  prescribes 
the  manner  on  which  such  fact  shall  be  made  so,  there  can  be  no  occasion  for 
the  proof  of  that  fact.^^  So  where  a  plea  of  non  est  factum  is  not  iiled  in 
cases  required  by  the  statute,  proof  in  such  cases  is  dispensed  with.*^ 

73.  Under  amended  petition.— Chesa-  74  Tex.  8,  11  S-  W.  900,  4  L.  R.  A.  545; 
peake,  etc.,  R.  Co.  v.  Morgan,  129  Ky.  International,  etc.,  R.  Co.  v.  Ing,  29  Tex. 
731,  113  S.  'W.  859.  Civ.   App.   398,   68   S.   'W.   722;   Lindsay  v. 

74.  -Elimination   of   issues — Dismissal. —      Jeffray,  55  Tex.  626. 

Merrielees    v.    Wabash    R.    Co.,    163    Mo.  81.  Non  est    factum    not    filed.— Inter- 

470,  63   S.  W.  718.  national,  etc.,  R.  Co.  v.  Tisdale,  74  Tex.  8, 

75.  Effect  of  exemption  m  ticket.— Mer-  n  s.  W.  900,  4  L.  R.  A.  545;  Bradford  v. 
rielees  v.  Wabash  R.  Co.,  163  Mo.  470,63  Taylor,  61  Tex.  508;  City  Waterworks  v. 
S.   W.   718.  White,   61  Tex.  536. 

76.  Matters  to  be  proven.— Adams  v.  Where,  in  an  action  against  a  railroad 
St.  Louis,  etc.,  R.  Co.  (Mo.),  130  S.  W.  48.  for    wrongful    ejection    from    a   train,    the 

Where    a   passenger   was    thrown    from  complaint    alleged    that    plaintifiE's    ticket 

the   tram   as    it    passed    his     station,   the  ^as   issued   by   defendant,   and   the   proof 

breach    of   the    earner's    contract    to    stop  showed  the  ticket  was   purchased  from  a 

was   not  the  proximate   cause   of  the   ac-  person    who    was    not     shown  to    be  an 

cident,    and   hence   no   recovery   could   be  agent    of    the    defendant,    defendant    not 

had  without   proof   of  an   allegation   that  having    pleaded    non    est    factum,    it    was 

intestate   was   thrown    from   the   tram   by  not   necessary  for  plaintiff   to   prove   that 

a  sudden  jerk  as  he  went  to  the  platform  defendant  executed  and  issued  the  ticket, 

prepared  to  alight.   Boston,  etc.,  R.  Co.  v.  Internatiqnal,    etc.,   R.    Co.    v.    Ing,    68    S. 

Miller,  121   C.  C.  A.  270,  203   Fed.  968.  W.  722,  29  Tex.  Civ.  App.  398. 

77.  Relation  of  earner  and  passenger.—  The  effect  on  a  plea  of  non  est  factum 
Birmingham  R.,  etc.,  Co.  v.  Sawyer,  156  and  the  failure  to  file  it  under  the  statute 
Ala.  199,  47  So.  67,  19  L.  R.  A.,  N.  S.,  717.  was  referred  to  in  Bradford  v.  Taylor,  61 

78.  Passenger  for  hire.— Lydon  v.  Rob-  Tex.  508,  and  in  City  Waterworks  v. 
ert  Smith  Ale  Brew.   Co.,  133   Fed.  830.  White,   61     Tex.     536.     In    the    last-men- 

79.  International,  etc.,  R.  Co.  v.  Ing,  29  tioned  case,  the  statute  providing  that  "a 
Tex.  Civ.  App.  398,  68  S.  W.  722;  Inter-  denial  of  the  execution,  by  himself  or  by 
national,  etc.,  R.  Co.  v.  Tisdale,  74  Tex.  his  authority,  of  an  instrument  in  writing, 
8,  11  S.  W.  900,  4  L.  R.  A  545.  upon   which     a    pleading   is     founded,     in 

80.  International,  etc.,  R.  Co.  v.  Tisdale,  whole   or   in   part,    and   charged   to   have 
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Unnecessary  Allegations,  ^^  mere  matters  of  inducement,* ^  or  immaterial 
issues  injected  into  the  case,**  need  not  be  proven.  It  is  only  necessary  that  the 
gist  of  the  action  be  proven.  Specific  averments  as  to  the  manner  in  which  an 
injury  happened, *5  the  mode  or  means  of  payment  of  fare,  or  the  amount 
thereof,  etc.,*^  are  not  deemed  essential.  And  if  a  general  averment  of  negli- 
gence is  supported  by  the  evidence,  or  admitted  by  the  defendant,  specific  aver- 
ments are  considered  as  immaterial  to  the  cause.*'^     Where,  in  an  action  for  in- 


been  executed  by  him  or  his  authority," 
etc.,  was  discussed  and  construed,  and 
the  cases  collated  in  which  it  had  been 
also  previously  construed.  In  the  last 
case  cited  it  was  held  that  the  fact  that 
the  instrument  was  not  free  from  am- 
biguity, and  did  not  clearly  purport  to 
be  the  act  of  the  defendant,  did  not  take 
it  out  of  the  operation  of  the  statute.  In- 
ternational, etc.,  R.  Co.  v.  Tisdale,  74 
Tex.  8,  11  S.  W.  900,  902,  4  L.  R.  A.  545. 

82.  Unnecessary  allegations. — A  peti- 
tion in  an  action  against  a  carrier  for  an 
assault  by  a  brakeman,  which  alleged  that 
plaintiff  went  on  the  steps  of  the  carrier's 
train  and  that  while  there,  preparatory  to 
entering  a  coach,  the  brakeman  struck 
him,  knocking  him  off  the  steps  and 
against  the  depot  platform,  injuring  him, 
stated  a  cause  of  action  for  an  assault 
committed  on  plaintiff,  and  the  allegation 
that  he  was  a  passenger  at  the  time  v,'as 
unnecessary,  so  that  the  failure  to  prove 
it  did  not  defeat  a  recovery  for  the  brake- 
man's  act,  in  willfully  and  with  unneces- 
sary force  striking  plaintiff  in  ejecting 
him  from  the  train,  though  the  carrier  was 
not  liable  for  an  act  of  the  brakeman  in 
forcibly  preventing  plaintiff  from  enter- 
ing the  train,  unless  more  force  was  used 
than  was  reasonably  necessary.  Adams 
V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  130  S. 
W.    48. 

In  an  action  for  wrongful  ejection  from 
defendant's  train,  it  is  not  essential  to  a 
recovery  that  the  plaintiff  prove  that  the 
train  was  running  at  the  speed  alleged 
in  his  declaration.  Judgment  75  111. 
App.  579,  affirmed  in  Illinois  Cent.  R.  Co. 
V.  Davenport,  177  111.  110,  52  N.  E.  266. 

In  an  action  for  injury  to  a  passenger 
on  a  street  car,  due  to  the  starting  of  the 
car  before  she  had  reached  a  place  of 
safety,  it  was  not  essential  to  plead  or 
prove  the  manner  in  which  the  car  was 
started,  and  failure  to  prove  an  allega- 
tion that  the  car  started  with  a  jerk  was 
not  fatal  to  the  action.  Morrow  v.  Brook- 
lyn Heights  R.  Co.,  119  App.  Div.  22,  103 
N.  Y.   S.  998. 

83.  Matter  of  inducement. — Plaintiff  al- 
leged that  while  he  was  standing  near 
the  front  of  the  car  the  door  was  opened 
by  the  conductor,  and  that  sparks  es- 
caping from  the  engine  struck  him  in  the 
eyes.  Held,  that  the  allegation  that  the 
door  was  opened  by  the  conductor  was 
not  one  of  substance,  but  merely  a  mat- 
ter of  inducement,  and  that  it  was  not 
necessary  to  establish   such  fact,   or  sub- 


mit it  as  an  issue  to  the  jury.  St.  Louis, 
etc.,  R.  Co.  V.  Parks  (Tex.  Civ.  App.),  73 
S.  W.   439. 

84.  Immaterial  issues. — In  an  action 
against  a  street  railway  for  injuries  to  a 
passenger,  alleged  to  have  been  caused 
by  a  sudden  acceleration  of  the  speed  of 
the  car  when  plaintiff  was  alighting,  the 
substance  of  the  issue  which  plaintiff  was 
required  to  prove  was  merely  whether 
she  was  injured  by  the  negligence  of  de- 
fendant in  accelerating  the  speed  of  the 
car  when  she  was  preparing  to  get  off,  in 
consequence  of  which  she  was  thrown 
from  the  car,  and  not  whether  the  car  had 
passed  beyond  the  street  where  plaintiff 
desired  to  alight,  which  was  immaterial. 
El  Paso  Elect.  R.  Co.  v.  Harry,  37  Tex. 
Civ.  App.   90,   83   S.   W.   735. 

85.  Gist  of  action  necessary. — Louis- 
ville, etc..  Tract.  Co.  v.  Snead  (Ind.  App.), 
93    N.    E.   177. 

When  the  complaint  alleges  that  plain- 
tiff passenger  was  injured  by  the  negli- 
gence of  defendant,  which  consisted  in 
the  violent  jerking  of  defendant's  cars, 
caused  by  the  sudden  stopping  of  the 
train,  throwing  plaintiff  from  the  plat- 
form, it  is  sufficient  to  prove  the  jerking, 
and  it  is  immaterial  whether  it  was  done 
by  starting  or  stopping  the  train,  as  al- 
leged. Houston,  etc.,  R.  Co.  v.  Rowell 
(Tex.  Civ.  App.),  45  S.  W.  763,  affirmed 
in  46  S.  W.  630,  92  Tex.  147. 

86.  Fare. — In  an  action  against  a  car- 
rier for  personal  injuries  to  plaintiff,  the 
complaint  alleged  that  defendant,  in  con- 
sideration of  a  certain  sum,  received 
plaintiff  as  a  passenger  over  its  road,  and 
while  so  traveling  the  injury  occurred. 
The  evidence  did  not  show  that  plaintiff 
paid  directly  to  defendant  the  sum  named, 
but  it  appeared  that  he  purchased  a 
through  coupon  ticket  from  another  com- 
pany, and  that  one  of  said  coupons  enti- 
tled him  to  be  carried  over  defendant's 
road,  which  coupon  was  taken  up  by  de- 
fendant, and  that  defendant  was  entitled 
to  some  part  of  the  entire  amount  paid 
for  the  ticket.  Held,  that  it  was  not  nec- 
essary for  plaintiff  to  show  that  defend- 
ant's share  was  the  amount  alleged.  Pitts- 
burg, etc.,  R.  Co.  V.  Higgs,  76  N.  E.  299, 
165   Ind.  694,  4  L.   R.  A.,   N.   S.,  1081. 

87.  Where  plaintiff,  a  passenger  on  de- 
fendant's train,  alleged  that  she  sustained 
injuries  by  reason  of  the  derailment  of 
the  train,  caused  by  a  broken  rail  in  a 
switch,  and  set  out  defendant's  negli- 
gence   in    the    construction    and    mainte- 
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juries  to  plaintiff's  testator,  received  by  stepping  from  a  train  before  the  station 
had  been  reached,  it  was  alleged  that  the  brakeman  left  the  door  open  after  call- 
ing the  station,  the  failure  of  plaintiff  to  prove  this  allegation  was  not  fatal  to 
his  action.®^  Where  plaintiff  alleged  her  injuries  to  have  been  caused  by  the 
derailment  of  a  train  because  of  a  defective  switch,  the  specification  in  the  com- 
plaint of  the  defects  in  the  switch,  alleged  as  negligence,  did  not  relieve  defend- 
ant from  the  necessity  of  showing  that  it  was  properly  constructed  in  all  re- 
spects.*^ Redundant  allegations  need  not  be  proven,  and  this  is  the  rule  where 
an  allegation  in  the  original  petition  becomes  redundant  by  reason  of  an  amend- 
ment.89 

Necessary  Issues  Raised  by  Allegations. — Under  an  averment  in  a  plead- 
ing that  "defendant  carrier,  by  its  employees,  servants,  and  agents,  assaulted 
plaintiff,"  it  is  necessary  to  prove,  not  only  that  an  agent,  employee,  or  servant 
committed  such  assault,  but,  further,  that  such  person  was  in  the  line  of  his 
duty.»i 

General  Allegation  of  Negligence. — Where  a  petition  for  injuries  to  a 
passenger  merely  charges  that  the  accident  was  caused  by  the  defendant's  negli- 
gence, plaintiff  is  not  required  to  prove  the  specific  cause  of  the  accident  re- 
sulting in  injury.^2 

Allegations  of  Specific  Acts  of  Negligence. — Where  plaintiff,  suing  for 
injuries,  limits  his  right  to  recover  fo  a  specific  act  of  negligence  of  defendant, 
he  can  not  avail  himself  of  the  general  rule  that  a  passenger  is  only  obliged  to 
allege  generally  and  prove  the  relation  of  passenger  and  carrier  and  the  injury, 
to  make  out  a  prima  facie  case,  and  that  the  burden  then  shifts  to  the  carrier  to 
exonerate  himself.^* 


nance  of  the  switch  with  great  particu- 
larity, she  was  not  required  to  prove 
more  than  general  allegations  of  negli- 
gence. Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  56  N.   E.  434,  155  Ind.  74. 

Admission  of  gist  of  action. — ^Where, 
in  an  action  by  a  passenger  for  injuries 
sustained  by  reason  of  the  derailment  of 
the  train,  defendant  admitted  the  derail- 
ment and  the  establishment  of  a  prima 
facie  case  of  negligence,  the  allegations 
of  the  complaint  as  to  the  manner  and 
cause  of  the  accident  became  immaterial; 
defendant  being  liable  unless  able  to 
show  that  the  derailment  was  not  caused 
by  any  act  of  negligence  on  its  part.  Mc- 
Neill V.  Durham,  etc.,  R.  Co.,  41  S.  E. 
383,    130    N.    C.    356. 

88.  Allegation  unimportant. — ^Wolf  v. 
Chicago,  etc.,  R.  Co.,  Ill  N.  W.  514,  131 
Wis.   335. 

89.  Specific      defects     not     essential 

Terre  Haute,  etc.,  R.  Co.  v.  Sheeks,  56  N. 
E.   434,   155   Ind.  74. 

90.  Redundant  allegation. — Plaintiff  in 
his  petition  alleged  that  the  intestate, 
while  a  passenger  on  defendant's  railway, 
was  injured  by  the  negligence  of  defend- 
ant's servants;  but,  it  having  been  estab- 
lished that,  although  in  one  of  defend- 
ant's cars,  he  was  wrongfully  traveling 
on  another  person's  pass,  he  amended 
his  petition  by  averring  gross  negligence 
of  defendant's  servants,  leaving  the  other 
allegations  to  stand.  Held,  that  the  alle- 
gation that  deceased  was  a  passenger 
was  redundant,  if  plaintiff  relied  upon  the 
averment   of   gross   negligence,   and   need 


not  be  proved.     Way  v.  Chicago,  etc.,  R. 
Co.,  35  N.  W.  525,  73  Iowa  463. 

9i.  Issues  raised  by  allegation. — South- 
ern R.  Co.  V.  Crone  (Ind.  App.),  99  N.  E. 
762. 

92.  General  allegation  of  negligence. — 
Feary  v.  Metropolitan  St.  R.  Co.,  162  Mo. 
75,    63   S.   W.   452. 

The  negligence  charged  by  a  petition 
in  an  action  for  injury  to  a  passenger  by 
derailment  of  a  street  car,  alleging  that 
the  "running  gear,  that  is  to  say,  the 
wheels,  axles,  and  other  machinery,  by 
means  of  which  the  said  car  ran  along 
the  said  track,  were  defective  and  out  of 
order,  and  unfit  for  the  purpose  of  sup- 
porting the  said  car  on  the  said  track," 
and  that  though  defendant  knew,  or 
should  by  the  exercise  of  ordinary  care 
have  known,  of  such  defective  running 
gear,  it  "ran  the  said  car  along  the  said 
track,  and  into  said  curve  at  a  high  rate 
of  speed,"  was  general  and  not  specific 
negligence,  so  that  there  was  no  failure 
of  proof  by  want  of  evidence  of  defect  in 
the  running  gear  of  the  cal.  Johnson  v, 
St.  Louis,  etc.,  R.  Co.,  73  S.  W.  173,  173 
Mo.   307. 

93.  Specific  acts  of  negligence. — Peary 
V.  Metropolitan  St.  R.  Co.,  63  S.  W.  452, 
162  Mo.  75;  Hamilton  v.  Metropolitan  St. 
R.  Co.,  13  4  Mo.  App.  504,  89  S.  W.  893. 

Where,  in  an  action  to  recover  for  in- 
juries to  a  passenger,  plaintiff  alleges 
specific  acts  of  negligence,  it  is  not  suffi- 
cient to  prove  the  mere  relation  of  car- 
rier and  passenger,  but  the  specific  acts 
of  negligence  must   be   proved.     Pidgeon 
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Failure  to  Prove  All  Allegations. — Where  plaintiff  made  out  a  prima  facie 
case  on  proof  of  facts  alleged  in  the  complaint,  he  could  not  be  defeated  because 
he  failed  to  prove  other  allegations  not  essential  to  his  cause  of  action. 9*  So  if 
the  plaintiff  sets  up  several  distinct  acts  of  negligence,  anyone  of  which,  if 
proved,  would  entitle  him  to  recover,  he  is  not  required  to  prove  them  all,  and  a 
charge  instructing  that  each  and  all  of  them  must  be  proved,  is  error.^B  Where 
complaint  does  not  proceed  on  the  theory  that  the  averments  are  interdepend- 
ent, and  the  cause  is  not  tried  on  such  theory,  proof  of  any  one  of  the  acts  of 
negligence  is  sufficient  to  entitle  the  passenger  to  recover. ^^  So  if  two  separate 
and  independent  acts  of  negligence  which  are  not  contradictory  are  alleged,  proof 
of  either  will  prevent  a  failure  of  proof. ^^     But  the  case  may  be  such  as  to  re- 


V.  United  R.   Co.   (Mo.   App.),   133   S.   W. 
130. 

In  an  action  for  personal  injuries  sus- 
tained in  a  railway  collision,  the  negli- 
gence charged  was  that  defendant  "did, 
by  the  servants  in  charge  of  said  car  and 
its  servants  in  charge  of  another  of  the 
cars,  so  carelessly  manage  and  control 
said  cars  as  to  cause  and  suffer  the  same 
to  collide."  Held,  that  the  rule  that  if, 
instead  of  pleading  generally  the  relation 
of  carrier  and  passenger,  and  the  injury, 
and  thus  making  out  a  prima  facie  case, 
plaintiff  limits  his  rights  to  recover  to  a 
specific  act  of  negligence,  he  must  prove 
such  specific  negligence,  did  not  apply, 
and  it  was  not  necessary  for  plaintiff  to 
show  which  servant  so  in  charge  of  the 
cars  was  negligence.  Malloy  v.  St.  Louis, 
etc.,   R.   Co.,  73   S.  W.  159,   173   Mo.  75. 

94.  Failure  to  prove  all  allegations. — 
Sutton  V.  Southern  Railway,  64  S.  E.  401, 
82  S.  C.  345;  Citizens'  St.  R.  Co.  v.  Huf- 
fer,  26   Ind.   App.   575,   60  N.   E.  316. 

Where,  in  an  action  for  injuries  to  a 
passenger  on  a  street  car  by  the  fall  of 
a  trolley  pole  as  he  was  alighting,  at 
least  three  of  the  six  counts  of  the  dec- 
laration charged  general  negligence,  the 
fact  that  other  counts  of  the  declaration 
charged  specific  negligence  with  reference 
to  the  fall  of  the  pole,  which  was  not 
proved,  was  not  material.  Judgment  102 
111.  App.  203,  affirmed  in  Chicago  City  R. 
Co.  V.   Carroll,   68   N.   E.  1087,  206  111.   318. 

95.  Necessity  for  proof  of  all  allega- 
tions.— Davis  V.  Missouri,  etc.,  R.  Co.,  17 
Tex.  Civ.  App.  199,  43  _S.  W.  44. 

Where  a  passenger  injured  in  a  derail- 
ment alleged  a  number  of  causes  of  the 
derailment,  a  showing  that  negligent  de- 
railment was  by  any  one  of  the  causes 
alleged  would  warrant  a  finding  for 
plaintiff.  Southern  R.  Co.  v.  Adams  (Ind. 
App.),   100  N.   E.   773. 

In  an  action  against  a  railroad  for  in- 
juries to  a  passenger,  it  was  proper  to 
instruct  that  plaintiff  need  not  prove 
every  act  of  negligence  charged,  but  that 
it  was  sufficient  if  a  fair  preponderance 
of  the  evidence  showed  appellant  negli- 
gent in  any  respect  charged,  and  the  in- 
jury was  the  proximate  cause  of  such  neg- 
ligence, provided  plaintiff  was  not  guilty 
of    any    contributory    negligence.      Pitts- 


burgh, etc.,  R.  Co.  V.  Grav  (Ind.  App.),  59 
N.   E.   1000. 

Under  a  complaint  alleging  that  a  col- 
lision occurred  wholly  on  account  of  the 
negligence  of  defendants  in  the  construc- 
tion, equipment,  operation,  and  control 
of  the  railway  and  the  trains  thereon, 
proof  of  any  one  of  the  several  acts  of 
negligence  stated  would  be  sufficient  to 
warrant  a  recovery.  New  York,  etc.,  R. 
Co.  V.  Callahan,  40  Ind.  App.  223,  81  N. 
E.  670. 

Where  a  complaint  in  an  action  by  a 
passenger  against  a  railroad  alleges  neg- 
ligence of  the  defendant  in  backing  the 
cars  with  unnecessary  force,  and  in  in- 
securely fastening  a  bed  frame,  which  fell 
on  plaintiff,  plaintiff  is  entitled  to  go  to 
the  jury  on  the  first  ground  of  negligence 
without  proving  the  second.  Stoody  v. 
Detroit,  etc.,  R.  Co.,  83  N.  W.  26,  134 
Mich.   430. 

Where,  in  an  action  for  injury  to  a  pas- 
senger, several  grounds  of  negligence  are 
alleged,  it  is  enough  to  prove  one  of 
them.  Harris  v.  Puget  Sound  Elect.  Rail- 
way,   100   Pac.    838,   52   Wash.   289. 

Elevator  case, — iWhere  there  was  evi- 
dence that  defendant's  employee  care- 
lessly closed  the  door  of  an  elevator  on 
plaintiff's  dress,  and  at  the  same  moment 
started  the  elevator,  and  negligence  in 
that  respect  was  well  pleaded;  it  was 
not  error  to  refuse  to  direct  a  verdict 
for  defendants,  in  that  there  was  a  total 
failure  of  proof,  though  some  of  the 
grounds  of  negligence  alleged  were  not 
proved.  Hensler  v.  Stix,  88  S.  W.  103, 
113   Mo.   App.    163. 

96.  Averments  not  interdependent. — 
New  York,  etc.,  R.  Co.  v.  Flynn,  41  Ind. 
App.  501,  81  IN.  E.  741,  rehearing  denied 
in   82   N.   E.   1009. 

In  an  action  for  injuries  to  a  passen- 
ger, where  the  decclaration  alleged  sev- 
eral independent  acts  of  negligence  of 
the  defendant,  proof  of  any  one  of  those 
acts  causing  the  injury  complained  of  is 
all  that  is  necessarv.  Whipple  v.  Michi- 
gan Cent.  R.  Co.,  106  N.  W.  692,  143 
Mich.  41. 

97.  Separate  acts  of  negligence  alleged. 
— Plaintiff  alleged  that,  as  he  was  entering 
a  grip  car,  the  motorman  suddenly  and 
negligently   started   the  -car  with   a   quick 
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quire  the  plaintiff  to  prove  every  act  set  up  in  order  to  entitle  him  to  recover.^^ 
This  seems  to  be  the  rule  where  the  petition  does  not  charge  several  acts  of  neg- 
ligence conjunctively,  but  several  acts  of  negligence  jointly,  as  the  proximate 
cause  of  the  injury.®^  The-mere  fact  that  such  allegations  are  alleged  conjunc- 
tively does  not  require  plaintiff  to  prove  that  all  the  elements  of  negligence  con- 
curred to  produce  the  injury.^ 

Relief  of  Lower  Degree. — It  is  sometimes  provided  that  a  plaintiff  shall  not 
be  compelled  to  prove  more  than  is  necessary  to  entitle  him  to  the  relief  asked  or 
any  lower  degree  included  therein. ^ 

Allegations  Characterizing  Act. — Allegations  which  are  important  only  as 
bearing  on  the  acts  complained  of  and  characterize  the  acts  or  motive  of  the 
defendant's  agent  or  servant  at  the  time,  are  not  essential  elements  in  the  case 
and  need  n^t  be  proven. ^ 

Allegations  Descriptive  of  Wrong. — Allegations  descriptive  of  the  wrong 
imputed  to  the  defendant  must  be  proved.* 


motion,  throwing  plaintiff  out  of  the  ap- 
proach to  the  seat,  so  that  his  body  pro- 
jected out  beyond  the  side  of  the  car, 
and  that  thereupon  plaintiff  was  struck 
by  a  car  approaching  from  the  opposite 
direction  and  knocked  to  the  ground  by 
the  neglisfence  of  defendant's  servants  in 
charge  of  such  other  can  in  failing  to 
stop  the  same  before  striking  plaintiff, 
after  having  discovered  plaintiff's  peril. 
Held,  that  the  petition  alleged  two  acts 
of  negligence,  which  were  not  contradic- 
tory; hence  plaintiff's  failure  to  prove 
negligence  on  the  part  of  the  operatives 
of  the  car  by  which  he  was  struck  did 
not  preclude  him  from  recovering  for  the 
negligence  of  the  operatives  of  the  car 
on  which  he  was  riding  in  improperly 
starting  the  same.  Spaulding  v.  Metro- 
politan St.  R.  Co.,  129  Mo.  App.  607,  107 
S.  W.   1049. 

The  complaint,  charging  in  one  place 
the  injury  to  plaintiff,  occasioned  by  col- 
lision of  two  trains,  as  resulting  from 
the  negligence  of  those  in  charge  of  the 
train  on  which  he  was  a  passenger,  and 
in  another  place  charging  negligence  of 
those  in  charge  of  both  trains,  permits 
a  recovery  on  proof  of  negligence  in  the 
handling  of  the  one  tram,  so  that  a  charge 
that,  unless  there  was  negligence  of  the 
servants  in  charge  of  both  trains,  which 
caused  the  injury,  plaintiff  could  not  re- 
cover, is  properly  refused.  Central,  etc., 
R.   Co.  V.   Geopp,  153  Ala.  108,  45  So.  65. 

98.  Proof  of  distinct  allegations  re- 
quired.— The  petition  in  an  action  by  a 
passenger  against  a  railroad  company  for 
personal  injuries  alleged  that  while  the 
train  on  which  plaintiff  was  riding  was 
standing  still  defendant  negligently  per- 
mitted another  train  to  approach  it  from 
the  rear,  so  as  to  make  it  appear  to  plain- 
tiff that  there  was  imminent  danger  of 
a  collision,  in  consequence  of  which  he 
attempted  to  leave  the  train,  and  that 
while  so  doing  the  train  was  negligently 
started  so  as  to  throw  him  to  the  ground. 
Held  not  to  state  several  and  distinct  acts 
of   negligence,    proof    of   either    of   which 


would  entitle  plaintiff  to  recover,  but 
that,  to  justify  a  recovery,  plaintiff  was 
required  to  prove  both  the  acts  of  neg- 
ligence alleged.  Williams  v.  Galveston, 
etc.,  R.  Co.,  78  S.  W.  45,  34  Tex.  Civ. 
App.  145. 

99.  Acts  alleged  jointly. — Ratteree  v. 
Galveston,  etc..  R.  Co.,  36  Tex.  Civ.  App. 
197,  81   S.  W.  566. 

1.  Effect  of  conjunctive  allegations. — 
Duell  V.  Chicago,  etc.,  R.  Co.,  115  Wis. 
516,    92    N.   W.    269. 

2.  Lower  degree  then  asked. — ^Where, 
in  an  action  against  a  carrier  for  an  as- 
sault on  a  female  passenger  by  one  of 
the  carrier's  employees,  the  petition,  in 
addition  to  charging  rape,  alleged  an  as- 
sault and  battery,  plaintiff  was  entitled 
to  recover  for  the  assault,  though  she 
failed  to  establish  the  alleged  rape,  un- 
der Code,  §  3639,  declaring  that  a  party 
shall  not  be  compelled  to  prove  more 
than  is  necessary  to  entitle  him  to  the 
lelief  asked,  or  any  lower  degree  included 
therein.  Garvik  v.  Burlington,  etc.,  R. 
Co.,  100  N.  W.  498,  124  Iowa  691. 

3.  Allegations  characterizing  act. — 
Chicago  Union  Tract.  Co.  v.  Brethauer, 
223  111.  521,  79  N.  E.  287;  Illinois  Cent. 
R.  Co.  V.  Davenport,  177  111.  110,  52  N. 
E.  266. 

Where  plaintiff  was  forcibly  ejected 
from  defendant's  train,  in  an  action  for 
injuries  sustained,  it  was  not  necessary 
to  prove  that  the  car  was  moving  at  the 
rate  of  speed  alleged,  or  any  other  rate 
of  speed.  Chicago  Union  Tract.  Co.  v. 
Brethauer,  79  N.  E.  287,  223  111.  531,  af- 
firming judgment  125   111.   App.  204. 

4.  Allegations  descriptive  of  wrong. — 
A  complaint,  in  an  action  against  a  rail- 
road company  because  its  gateman  at  a 
union  depot  misdirected  plaintiff  as  to  a 
train  of  another  railroad,  that  plaintiff 
purchased  a  ticket  over  the  latter  road 
from  defendant,  and  that  defendant  sold 
him  the  ticket,  is  descriptive  of  the  wrong 
imputed  to  defendant,  and  must  be 
proved,  and  is  not  supported  by  proof 
that    the   ticket   agent   at   the    depot   sold 
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Question  of  Ownership. — A  judgment  against  a  taxi  company  for  personal 
injury  to  a  passenger  in  a  collision  with  a  street  car  can  not  be  sustained,  in  the 
absence  of  proof  of  ownership  of  the  taxicab  or  its  operation  by  the  company's 
employees.^ 

Effect  of  Special  Plea  When  General  Issue  Made.— The  plea  of  the  gen- 
eral issue  puts  the  material  averments  above  mentioned  in  issue,  and  the  fact 
that  a  specific  plea  pf  contributory  negligence  is  filed  does  not  waive  the  neces- 
sity for  proof  which  the  plea  of  the  general  issue  casts  on  the  plaintifif.^ 

§  3150.  Failure  of  Proof. — Under  statute  in  some  instances  it  is  provided 
that  where  the  allegation  is  unproved,  not  in  some  particular  or  particulars  only, 
but  in  its  general  scope  and  meaning,  it  is  not  a  variance,  but  a  failure  of  proof .^ 

§  3151.  Sufficiency  of  Proof.— See  post,  "Weight  and  Sufficiency  of  Evi- 
dence," §§  3238-3287. 

§§  3152-3162.  Variance— §  3152.  In  General.— The  rule  is  that  a 
plaintiff  must  substantially  prove  the  facts  which  he  alleges  as  the  basis  of  his 
cause  of  action.  He  can  not  allege  one  cause  of  action  and  recover  upon  prov- 
ing a  materially  different  cause,®  and  this  is  especially  true  where  the  proof  of 


tickets  for  all  the  roads  entering  it. 
Louisville,  etc.,  R.  Co.  v.  Cannon,  158  Ala. 
453,   48   So.   64. 

5.  Question  of  ownership. — Stewart 
Taxi  Service  Co.  v.  Getz,  84  Atl.  338,  118 
Md.   171. 

6.  Effect  special  plea  when  general  is- 
sue made. — ^McGhee  v.  Cashin,  130  Ala. 
561,    30    So.    367. 

In  an  action  against  a  street  railway 
company  for  injury  to  passenger,  by 
pleading,  besides  the  general  issue,  con- 
tributory negligence,  and  by  answering 
interrogatories  filed  under  express  au- 
thority of  Code  1896,  §  1850  et  seq.,  the 
company  did  not  waive  the  necessity  for 
plaintiff  supporting  by  proof  averments 
that  the  car  on  which  plaintiff  was  a 
passenger  when  injured  was  operated  by 
the  company  and  that  the  negligence  im- 
puted was  that  of  'its  employees;  the 
interrogatories  and  answers  not  being  in 
evidence.  Birmingham  R.,  etc.,  Co.  v. 
Haggard,   155  Ala.   343,   46   So.   519. 

7.  Failure  of  proof. — The  complaint  al- 
leged plaintiff's  destination  as  a  certain 
street,  and  that  while  he  was  at  his  des- 
tination and  in  the  act  of  getting  off 
defendant's  car  it  was  negligently  started 
and  put  in  motion  with  a  violent  start, 
whereby  he  was  injured.  The  evidence 
showed  that  the  speed  of  the  car  was 
slackened  at  such  point,  but  that  it  ran 
by  there  when  the  speed  was  accel- 
erated, whereby  plaintiff  was  thrown  from 
the  car  and  injured.  Held,  that  there  was 
a  failure  of  proof.  Knuckey  v.  Butte 
Elect.  R.  Co.,  109  Pac.  979,  41  Mont.  314. 

8.  Correspondence  between  allegation 
and  proof. — Turner  v.  McCook,  77  Mo. 
App.  196;  Richmond  R.,  etc.,  Co.  v.  West, 
100  Va.  184,  40  S.  E.  643;  Eckles  v.  Nor- 
folk, etc.,  R.  Co.,  96  Va.  69,  35  S.  E.  545. 

The  plaintiff'  must  recover,  if  at  all, 
upon  his   declaration;   he   can   not  charge 


one  species  of  negligence  and  recover 
upon  proof  of  negligence  of  a  different 
character.  Chicago  Union  Tract.  Co.  v. 
Lowenrosen,  125  III.  App.  194  judgment 
afiirmed  in  78  N.  E.  813,  222  111.  506. 

Where  a  railroad  is  sued  for  death  of 
a  person,  on  the  theory  that  he  was  a 
passenger,  and  that  the  railroad  was 
guilty  of  breaches  of  its  duty  as  carrier, 
there  can  be  no  recovery  on  proof  that, 
though  such  person  was  not  a  passenger, 
the  railroad  failed  to  observe  its  com- 
mon law  duty  of  ordinary  care  towards 
a  person  on  a  street  crossing.  Judgment 
89  111.  App.  335,  reversed  in  Chicago,  etc., 
R.  Co.  V.  Jennings,  60  N.  E.  818,  190  111. 
478,  54  L.  R.  A.  827. 

Where  a  passenger  is  killed  while  try- 
ing to  board  the  wrong  train,  owing  to 
its  sudden  movement,  no  recover}'  there- 
for can  be  had  as  having  been  caused 
by  the  company's  wrongful'  act,  neglect, 
or  default,  under  a  declaration  alleging 
that  it  was  the  company's  duty  to  receive 
and  transport  deceased  by  that  train. 
Flint,   etc.,   R.  Co.  v.   Stark,  38   Mich.  714. 

A.  was  killed  by  the  sudden  starting 
of  a  train  on  which  he  was  trying  to 
step,  and  which  he  wrongly  supposed  was 
the  one  which  was  advertised  to  leave  at 
a  certain  hour.  The  train  was  stand- 
ing at  the  station  nearly  three-quarters 
of  an  hour  before  the  time,  and  had  upon 
it,  by  mistake,  certain  placards  indicat- 
ing that  it  was  the  right  train.  Held  that, 
this  not  being  the  train  intended  for  the 
trip,  a  declaration  that  the  company  caused 
a  train  to  be  drawn  to  its  station  for  the 
purpose  of  receiving  upon  it  A.  and  other 
passengers  going  in  the  same  direction 
was  disproved  by  the  facts,  and  therefore 
any  obligation  on  the  part  of  the  com- 
pany to  "allow  and  permit  the  said  de- 
ceased and  all  others  who  wished  to  en- 
ter upon  said  train  to  do  so  before  the 
same    should    be    started"    was    also    dis- 
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the  latter  cause  of  action  necessarily  negatives  the  existence  of  the  cause  al- 
leged." Thus,  if  he  alleges  negligence  or  wrong  in  one  particular  and  the  proof 
does  not  correspond  with  such  allegation,  the  case  must  fail.^"  Where  the  com- 
plaint is  for  wrongful  ejectment  and  resultant  injury,  it  is  not  sustained  by  evi- 
dence which  would  be  sufficient  to  entitle  plaintiff  to  recover  for  being  carried 
past  his  destination.il  Where  a  passenger  jumped  from  a  street  car  to  avoid  a 
supposed  impending  peril  because  of  the  explosion  of  the  controller,  but  the  com- 
plaint was  not  framed  on  the  theory  that  he  acted  in  obedience  to  the  direction 
of  the  conductor  in  telling  the  passengers  to  jump,  plaintiff  could  not  recover  on 
the  theory  that  the  railway  company  was  liable  for  the  result  of  such  direction 
given  by  the  conductor  in  the  course  of  his  employment.!^    But  the  variance  must 


proved.      Flint,    etc.,    R.    Co.   v.    Stark,    38 
Mich.   714.  _ 

Substantial  proof  of  facts  alleged. — A 
passenger,  suing  a  street  railroad  com- 
pany for  personal  injury,  can  only  re- 
cover by  substantially  proving  the  facts 
alleged  in  his  cause  of  action.  Haralson 
V.  San  Antonio  Tra'ct.  Co.,  53  Tex.  Civ. 
App.  253,   115    S.  W.   876. 

9.  In  Becker  v.  Lincoln,  etc.,  Bldg.  Co., 
174  Mo.  246,  73  S.  W.  581,  it  was  held  that 
the  rule  that  plaintiff  can  not  count  on 
one  cause  of  action,  and  recover  on  an- 
other especially  when  proof  of  the  latter 
necessarily  negatives  the  existence  of 
the  former,   did  not  apply  in  that  case. 

10.  In  an  action  against  a  street  rail- 
way company  for  killing  plaintiff's  in- 
testate, all  the  witnesses  fixed  the  place 
of  the  accident  midway  between  two 
streets.  Two  witnesses  for  plaintiff 
testified  that  the  train  stopped  at  said 
place,  when  said  witnesses  and  deceased, 
with  his  arms  full  of  bundles,  boarded 
the  cars,  and  that  the  train  started  up 
with  a  jerk,  which  caused  one  of  said  wit- 
nesses to  be  thrown  backward,  striking 
deceased,  who  was  then  on  the  bottom 
step,  and  throwing  him  to  the  ground. 
Two  witnesses  for  defendant  and  the 
train  emploj'ee.-i  testified  that  the  train 
was  moving  at  from  four  to  seven  miles 
an  hour  when  deceased  attempted  to 
board  it,  and  that  the  train  did  not  stop 
between  said  street;  and  one  of  said  wit- 
nesses testified  that  no  one  was  with  de- 
ceased at  the  time  he  attempted  to  board 
the  train.  A  city  c-dinanoe  prohibited 
trains  from  slopping  between  said  streets. 
The  trainmen  testified  that  the  trucks 
which  passed  over  deceased  were  thrown 
from  the  traclt.  Held  that,  as  a  count  m 
the  complaint  allegol  tiiat  deceased  was 
upon  the  platform  of  said  train,  and  was 
thrown  off  belore  he  had  time  to  enter, 
there  was  a  variance  betwcei  said  count 
and  the  evidcH'-c.  Bi''mingham  R.,  etc., 
Co.   V.   Clay,    lOS   Ala.   23^,    13    Sc.   3o:). 

In  an  action  for  injuries  by  a  passen- 
ger against  a  railroad  company,  the  fact 
that  the  conductor  told  plamtiff  several 
times  as  the  train  was  nearing  a  station, 
"We  have  got  no  time;  hurry  up,"  does 
not  tend  to  support  an  allegation  that 
plaintiff    was    compelled    and    forced    by 


defendant's  agents  to  get  off  the  train 
while  in  motion.  South,  etc.,  R.  Co.  v. 
Schaufluer,   75  Ala.   136. 

A  complaint  for  injuries  charged  that 
plaintiff  was  "compelled  and  forced"  to 
alight  from  defendant's  car  while  in  mo- 
tion, and  that  the  injuries  were  received 
by  reason  of  defendant's'  agent's  negli- 
gence in  so  "forcing  and  compelling." 
Held,  that  the  allegations  were  not  sus- 
tained by  evidence  that  the  conductor  ap- 
proaclied  plaintiff  in  the  car,  and  said, 
"We  have  got  no  time;  hurry  up;"  and 
repeated  that  several  times  while  plain- 
tiff was  getting  out.  South,  etc.,  R.  Co. 
V.  Schaufluer,  75  Ala.  136. 

A  complaint  against  a  carrier  for  mali- 
cious ejectment  from  its  train  will  not 
permit  a  recovery  for  a  negligent  mis- 
direction as  to  the  proper  train  for  the 
passenger  to  take.  Turner  v.  McCook, 
77   Mo.  App.  196. 

Where  a  petition  against  a  street  rail- 
way company  for  injuring  a  newsboy  al- 
leged that  the  gripman  pushed  plaintiff 
from  the  car,  and  the  evidence  showed 
that  the  gripman  first  shoved  at  him  with 
a  broom,  and  then  struck  at  him  with 
his  hand,  in  neither  case  touching  him, 
and  that  plaintiff  fell  from  the  car  in  dodg- 
ing the  threatened  blow,  such  evidence 
does  not  correspond  with  the  allegation, 
and  it  was  error  to  overrule  a  demurrer 
thereto.  Raming  v.  Metropolitan  St.  R. 
Co.,    57    S.    W.    268,    157    Mo.    477. 

Where  the  petition,  in  .an  action  against 
a  railway  company  for  injury  to  a  pas- 
senger who  was  induced  by  an  employee 
to  alight  at  an  intermediate  station  under 
belief  that  he  had  arrived  at  his  destina- 
tion, and  was  injured  while  attempting 
to  reboard  the  train  on  discovering  the 
mistake,  did  not  allege  that  he  was  in- 
duced to  alight  through  the  company's 
negligence,  he  could  not  recover  on  the 
theory  of  such  negligence,  no  matter 
what  the  proof  showed.  Missouri,  etc., 
R.  Co.  V.  Redus,  48  Tex.  Civ.  App.  322, 
107    S.    W.    63. 

11.  Wrongful  ejectment  alleged. — 
Louisville,  etc.,  R.  Co.  v.  Renicker,  S  Ind. 
App.    404,    35    N.    E.    1047. 

12.  Theory  of  complaint  binding. — 
Waniorek  v.  United  Railroads,  17  Cal. 
App.    121,    118    Pac.    947. 
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be  material,^^  and  in  some  instances  it  is  provided  that  for  a  variance  to  be  ma- 
teria] it  must  be  such  as  to  mislead  the  adverse  party  to  his  prejudice,^*  which 
fact  must  be  alleged  and  proved  by  affidavit. ^^  Thus,  it  may  be  laid  down  as  a 
genera]  rule  that  substantial  correspondence  between  the  allegations  and  the 
proof  is  all  that  is  required. ^^  So  it  is  sufficient  if  the  substance  of  the  issue  is 
proved, 1^  although  a  technical  variance  may  exist.^^     The  gravaman  of  the  ac- 


13.  Materiality. — Klass  v.  Metropoli- 
tan St.  R.  Co.,  169  Mo.  App.  63  7,  155  S. 
W.  57;  Daley  v.  Redburn,  143  Mo.  App. 
653,  127  S.  W.  924. 

In  a  street  car  passenger's  action  for 
injuries,  there  was  no  material  variance 
between  an  allegation  that  the  pole  which 
struck  him  was  less  than  four  feet  from 
the  track  and  evidence  merely  that  it  was 
in  such  close  proximity  to  the  track  as 
to  be  likely  to  collide  with  passenger 
standing  on  the  footboard.  Previsich  v. 
Butte  Elect.  R.  Co.,  47  Mont.  170,  131 
Pac.   25. 

Under  Revisal  1905,  §  515,  a  variance 
between  the  allegation  of  the  station  at 
which  plaintiff  was  ejected  and  the  proof 
as  to  such  station  is  immaterial,  where 
there  was  no  controversy  over  the  place. 
Edwards  v.  Southern  R.  Co.,  162  N.  C. 
278,    78    S.    E.    219. 

Variance  as  to  servant  at  fault. — Birm- 
ingham R.,  etc.,  Co.  V.  Glenn  (Ala.),  60 
So.   111. 

Variance  as  to  venue. — Birmingham  R., 
etc.,   Co.  V.   Glenn    (Ala.),   60   So.   111. 

Immaterial  because  not  misleading. — 
The  variance  between  the  complaint  al- 
leging that  a  passenger  was  injui^ed  while 
alighting  from  a  car  at  a  designated 
street,  and  the  proof  that  the  accident 
happened  at  another  street,  where  the 
place  of  the  accident  was  well_  known  to 
the  carrier,  was  immaterial  within  Rem. 
&  Bal.  Code,  §  299,  because  not  mislead- 
ing; no  objection  to  the  proof  having 
been  made  until  the  question  of  variance 
was  raised  in  the  motion  for  nonsuit, 
Breeden  v.  Seattle,  etc.,  R.  Co.,  60  Wash. 
522,  111  Pac.  771. 

14.  Must  be  misleading. — Schuyler  v. 
Southern  Pac.  Co..  37  Utah  581,  109  Pac. 
458;  Robinson  v.  Helena,  etc.,  R.  Co.,  38 
Mont.  222.  99  Pac.  837. 

15.  Must  be  alleged  and  proved. — Senf 
V.  St.  Louis,  etc.,  R.  Co.,  112  Mo.  App. 
74,   86   S.   W.   887. 

16.  Substantial  correspondence. — In- 
ternational, etc.,  R.  Co.  V.  Hugen,  45  Tex. 
Civ.  App.   336,   100   S.  W.   1000. 

17.  Proof  of  substance. — Chicago  City 
R.  Co.  V.  Foster,  80  N.  E-  762,  226  111.  288, 
affirming  judgment  in  128  111.  App.  571; 
Altwein  V.  Metropolitan  St.  R.  Co.,  86 
Kan.  220,  120  Pac.  550;  Texas,  etc.,  R. 
Co.  V.  Kirk,  63  Tex.  237;  El  Paso  Elect. 
R.  Co.  V.  Harry,  37  Tex.  Civ.  App.  90, 
83   S.  W.   735. 

Wrongful  putting  ofE  train. — Where,  in 
an    action    against    a    carrier,    the    wrong 


complained  of  was  causing  plaintiff  to 
get  off  the  train,  and  it  was  proved  that 
plaintiff  was  a  passenger  entitled  to  be 
carried  to  a  certain  station,  and  was 
wrongfully  put  off  before  reaching  such 
station,  there  was  no  fatal  variance, 
Louisville,  etc.,  R.  Co.  v.  Quinn,  39  So. 
756,    146   Ala.    330. 

Where  a  passenger  alleged  that,  when 
his  ticket  was  taken  up  by  the  conductor, 
he  requested  the  latter  to  furnish  him  a 
place  in  the  car,  and  the  evidence  showed 
no  request  of  any  agent  for  that  purpose, 
the  fact  that  the  evidence  disclosed  that 
the  tickets  were  taken  up  by  an  auditor 
or  ticket  agent  did  not  constitute  a  ma- 
terial variance.  Southern  R.  Co.  v.  ^7ap- 
pier,   ]38   Ga.  31,  74   S.  E.  778. 

There  was  no  fatal  variance  between  an 
averment  that  the  accident  occurred  at  or 
near  the  intersection  of  Eleventh  avenue 
and  Twenty-fourth  Street  South,  and 
proof  that  the  accident  occurred  at 
Fourteenth  street.  Birmingham  R.,  etc., 
Co.  V.  Lide,  177  Ala.  400,  58  So.  990. 

18.  Technical  variance. — Where  com- 
plaint alleges  that  plaintiff's  wife,  being 
a  white  woman,  was  refused  permission 
to  ride  in  the  car  for  white  people,  and 
forced  to  ride  in  the  negro  coach,  evi- 
dence that  when  plaintiff  placed  his  wife 
and  children  in  the  negro  coach,  and 
found  they  were  in  the  wrong  coach,  he 
had  no  time  to  change  them,  and  his  wife 
requested  the  conductor  to  find  them 
seats  in  another  car,  and  he  failed  to  do 
so,  whereby  she  was  compelled  to  re- 
main in  the  negro  coach,  did  not  con- 
stitute a  variance,  as  such  compulsion 
amounted  to  a  refusal  to  allow  her  to  ride 
in  the  car  for  white  people.  '  Missouri, 
etc.,  R.  Co.  V.  Ball,  61  S.  W.  327,  35  Tex, 
Civ.    App.    500. 

In  a  personal  injury  action  against  a 
street  railway  company,  evidence  that  the 
car  jerked,  and  threw  plaintiff  against  the 
seat  and  out,  and  that  he  struck  some- 
thing on  the  way  to  the  ground,  he 
thought  the  upright  post  of  the  end  of 
the  seat,  was  no  variance  from  the  dec- 
laration's allegation  that  he  was  thrown 
against  the  seats  and  other  parts  of  the 
car.  Chicago  Union  Tract.  Co.  v.  Rob- 
erts,  83    N.   E.  401,  229   111.   481. 

"Put  off  the  train." — An  allegation,  in 
an  action  for  damages  in  being  set  down 
at  a  wrong  station,  that  she  was  "put  off 
the  train,"  in  connection  with  other  al- 
legation, meant  that  she  got  off  the  train 
in  response  to  the  conductor's  invitation, 
and   there   was   no   material   variance   be- 
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tion  is  the  material  thing  in  issue  and  not  the  particular  acts  or  events  which 
merely  lead  up  to  and  give  character  to  the  breach  of  duty.^^  So  where  there  is 
an  ellegation  that  plaintiff  was  "compelled  to  get  off,"  proof  that  force  was  used 
is  not  essential. 20  There  is  no  variance  between  the  complaint  alleging  that  a 
carrier  negligently  ran  its  train  around  a  curve  at  a  high  rate  of  speed,  so  as  to 
throw  a  passenger  from  the  lower  step  of  the  platform  to  the  ground,  and  proof 
that  the  engineer  within  the  scope  of  his  authority  promsied  to  slow  down  the 
train  to  allow  the  passenger  to  alight,  but  failed  to  do  so.^^  But  where  the  com- 
plaint in  an  action  against  a  railroad  claims  damages  for  a  tortious  expulsion  of 
a  passenger  from  a  train  in  the  nighttime,  producing  bodily  harm,  and  the  evi- 
dence makes  out  a  case  of  injury  from  exposure  caused  by  an  unreasonable  de- 
tention, and  the  deprivation  of  proper  facilities  for  care  and  shelter,  the  vari- 
ance is  fatal. 22  So  where  the  petition  alleges  a  negligent  and  willful  ejection 
there  is  a  fatal  variance  where  the  evidence  no  more  than  shows  that  the  serv- 
ant of  the  carrier  mistakenly  put  the  plaintiff  off  at  a  station  short  of  her  des- 
tination.23  Where  it  is  alleged  that  the  ejection  was  jointly  committed  by  two 
of  defendant's  servants,  if  the  evidence  shows  that  one  of  them  did  not  aid  or 
assist  in  the  ejection  there  is  a  fatal  variance. 2* 

Variance  Affecting  Only  Amount  of  Recovery  or  Gravity  of  Negli- 
gence.— Where  the  variance  affects  only  the  amount  of  the  recovery  and  not  the 
right  of  action,  it  will  not  justify  a  general  charge  for  the  defendant.25     And 


tween  the  allegation  and  the  proof. 
Southern  R.  Co.  v.  Melton,  158  Ala.  404, 
47   So.  1008. 

Misinformation  by  conductor. — In  an 
action  to  recover  because  defendant  rail- 
road company,  through  its  agent,  negli- 
gently caused  plaintiff,  a  passenger,  and 
ner  children  to  alight  at  the  wrong  sta- 
tion, an  allegation  that  the  conductor 
said:  "This  is  your  place  to  get  off,"  and 
took  out  her  baggage,  is  supported  by 
testimony  that  a  flagman,  assisting  the 
conductor,  induced  her  to  get  off  at  such 
station.  Ford  v.  Southern  Railway,  55 
B.   E.  448,   75    S.    C.  386. 

As  to  stopping  of  train. — Feagin  v. 
Gulf,  etc.,  R.  Co.,  45  Tex.  Civ.  App.  351, 
100  S.   W.   346. 

19.  The  gravamen  of  an  action  for  in- 
juries to  a  passenger,  so  far  as  payment 
of  fare  is  concerned,  is  that  he  paid  his 
fare  to  the  carrier  for  the  service,  and 
the  variance  between  an  allegation  that 
he  paid  it  to  the  conductor  and  proof  that 
he  paid  it  to  the  ticket  seller  was  not  sub- 
stantial. Cornell  v.  Chicago,  etc.,  R.  Co., 
128  S.  W.  1021,  143  Mo.  App.  598. 

20.  Force  not  essential. — In  an  action 
by  a  passenger  to  recover  damages  for 
injuries  by  being  carried  beyond  her  sta- 
tion, where  the  complaint  alleged  that 
plaintiff  was  "compelled  to  get  off"  the 
train,  it  was  proper  to  refuse  a  charge 
that  there  could  be  no  recovery  unless 
force  was  used  by  the  conductor  in  get- 
ting her  off.  Alabama,  etc.,  R.  Co.  v. 
Sellers,  93  Ala.  9,  9  So.  375,  30  Am.  St. 
Rep.  17. 

21.  What  constitutes  variance. — Clark 
V.  Atchison,  etc.,  R.  Co.,  128  Pac.  1033, 
164  Cal.  363. 

22.  Variance   held    fatal. — Harding     v. 


Chicago,  etc.,  R.  Co.,  56  Mich.  628,  23 
IN.   W.   445. 

23.  Evidence  merely  showing  m!istake. 

— A  petition  alleged  that  plaintiff's  wife 
was  a  passenger  on  defendant's  train,  hav- 
ing a  ticket,  and  that  she  was  negligently 
and  willfully  ejected  therefrom  by  de- 
fendant's agents,  though  they  knew  she 
had  such  ticket,  against  her  protest, 
whereby  she  suffered  great  humiliation 
and  shame.  The  evidence  showed  that 
plaintiff's  wife  had  procured  a  ticket  re- 
quiring her  to  change  cars  at  a  certain 
place;  that  before  she  re'ached  such  place 
the  conductor  promised  that  she  should 
be  notified  when  the  change  was  neces- 
sary; that,  at  a  station  halfway  to  the 
place  at  which  she  should  have  changed, 
the  brakeman  and  another  employee  took 
off  her  basket  and  her  child;  that  she 
asked  the  brakeman  if  it  was  time  to  get 
off,  to  which  he  made  no  reply;  that  she 
made  no  protest;  and  thati  the  station  was 
one  at  which  she  should  not  have 
alighted.  Held,  that  the  variance  between 
the  allegations  and  the  proof  was  so  great 
as  to  justify  directing  a  verdict  for  de- 
fendant. Allin  V.  Gulf,  etc.,  R.  Co.,  63 
S.  W.  1079,  26  Tex.  Civ.  App.  43. 

24.  Joint  action  in  commission  of  ejec- 
tion alleged. — Where  plaintiff,  a  passen- 
ger on  an  electric  car,  alleged  and  proved 
that  the  ejection  from  the  car  was  com- 
mitted jointly  by  the  conductor  and  mo- 
torman,  it  was  not  error  to  charge  the 
jury  to  find  for  defendant  if  they  be- 
lieved from  the  evidence  that  the  motor- 
man  did  not  aid  or  assist  in  ejecting  her. 
Bowie  V.  Birmingham  R.,  etc.,  Co.,  27  So. 
1016,  125  Ala.  397,  50  L.  R.  A.  632,  82 
Am.  St.  Rep.  247 

25.  Variance  affecting  only  amount  of 
recovery. — ^It    was    so    held    in    an    action 


2651 


ACTIONS. 


§§  3152-3154 


as  an  allegation  that  plaintiff's  condition  was  so  feeble  as  to  be  open  to  ordinary 
observation  only  affects  the  gravity  of  defendant's  negligence,  a  failure  to 
prove  the  same  is  not  fatal  to  the  action.2« 

§  3153,  Tort  and  Contract. — In  an  action  of  tort  by  a  passenger  for  a 
wrongful  expulsion  from  a  train  before  he  reached  the  station  for  which  he  had 
purchased  a  ticket,  he  can  not  recover  as  for  a  breach  of  contract  to  convey 
him  to  the  station. ^^  And  where,  in  an  action  against  a  railroad  company  for 
wrongfully  ejecting  plaintiff  while  a  passenger,  the  gist  of  the  complaint  is  the 
violation  of  the  contract  to  carry,  the  plaintiff  can  not  recover  on  the  theory  of 
the  use  of  unnecessary  violence  in  effecting  a  rightful  ejectment.^®  But  when 
the  action  against  a  carrier  for  injuries  to  a  passenger  sounds  in  tort,  the  alle- 
gation of  the  contract  of  carriage  is  regarded  as  a  mere  inducement  to  the  action 
to  show  the  right  to  sue  as  passenger. ^^  And  where  a  passenger  sues  in  tort, 
proof  that  the  transportation  was  had  under  a  written  contract  does  not  consti- 
tute a  fatal  variance,  repsonsibility  therefor  being  imposed  by  law  independent 
of  the  agreement.^'' 

§  3154.  As  to  Contract  of  Carriage. — Where  plaintiff's  cause  of  action 
is  based  on  a  particular  contract  set  out  in  the  declaration,  his  proof  must  sub- 
stantially support  the  allegations. ^^  Where  the  petition  sets  up  a  special  contract 
between  the  passenger  and  the  carrier,'  there  is  a  fatal  variance,  when  the  con- 
tract proven  is  one  between  the  carrier  and  a  court  to  transport  sick  people  for 
the  county  authorities. s-  But  where  the  declaration  alleges  a  contract  on  the 
part  of  the  defendants  to  carry  the  plaintiff  a  certain  distance,  and  the  evidence 
shows  a  contract  to  carry  him  only  part  of  that  distance,  the  plaintiff  may  re- 
cover according  to  his  proof.^^ 


for  injuries  to  a  passenger  by  a  carrier's 
failure  to  stop  the  train  at  her  destina- 
tion where  there  was  a  variance  between 
the  complaint  and  the  evidence  as  to 
when  plaintiff  told  the  conductor  of  her 
infirm  condition.  IvOuisville,  etc.,  R.  Co. 
V.   Scale,  172   Ala.  480,  55   So.   237. 

26.  Gravity  of  negligence. — Southern  R. 
Co.  V.  Lee,  167  Ala.  268,  52   So.  648. 

27.  Tort  and  contract. — ^Xoble  v.  Atchi- 
son, etc.,  R.  Co.,  4  Okla.  534,  46  Pac.  483. 

28.  Allegations  of  action  in  contract..— 
Chicago,  etc..  R.  Co.  v.  Field,  7  Ind.  App. 
]72,   34   N.   E.  406,   53  Am.   St.   Rep.   444. 

29  Action  sounding  in  tort. — Canaday 
-'.  United  R.  Co.,  114  S.  W.  88,  134  Mo. 
App.   382. 

A  petition  stating  a  contract  of  car- 
riage, and  showing  that  plaintiff  was  in- 
jured by  the  negligence  of  defendant's 
servants  in  starting  its  street  car  as  she 
was  alighting,  when  liberally  construed  in 
the  interests  of  justice  as  required  by 
Rev.  St.  1899,  §  629  (Ann.  St,  1906,^  p. 
653),  states  a  cause  of  action  sounding 
in  tort  rather  than  contract,  although  it 
alleges  an  express  contract  as  an  induce- 
ment, the  gist  of' the  action  being  defend- 
ant's breach  of  its  public  duty,  and  there- 
fore evidence  of  an  express  contract  is 
not  material  to  the  issue,  and  proof  ot 
an  implied  contract  creating  the  relation 
of  carrier  and  passenger  is  sufficient  to 
sustain  it.  Canaday  v.  United  R.  Co.,  114 
S.  W.   88,   134   Mo.   App.  282. 

30.    Effect  of  proof  of  contract. — Judg- 
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ment  74  N.  E.  1014,  affirmed  in  Lake 
Shore,  etc ,  R.  Co.  v.  Teeters,  77  N. 
E.  599,  166  Ind.  335,  5  L.  R.  A.,  N.  S., 
435. 

31.  Variance  as  to  contract. — In  an  ac- 
tion for  an  injury  sustained  by  the  over- 
setting of  the  defendants'  stagecoach,  the 
declaration  alleged  a  contract  on  the  part 
of  the  defendants  to  transport  the  plain- 
tiff from  Albany  to  Boston.  The  evidence 
was  that  the  plaintiff  rode  in  the  defend- 
ants' stage  a  part  of  the  route,  namely, 
from  Worcester  to  Boston,  which  is  a 
portion  of  several  lines  of  travel.  Held, 
that  the  evidence  did  not  prove  the  con- 
tract set  out  in  the  declaration.  Harris 
V.   Rayner   (Mass.),  8  Pick.  541. 

32.  As  to  contract  of  carriage. — A  rail- 
road company  agreed  with  the  county 
court  to  provide  a  car  to  transport  sick 
persons  to  the  pesthouse.  Held,  in  an  ac- 
tion by  such  a  person  for  damages  for 
breach  of  a  contract,  that  a  declaration 
which  counts  as  on  a  special  contract  for 
carriage  between  plaintiff  and  defendant 
for  hire  is  not  supported  by  proof  of  a 
contract  between  the  county  court  and 
the  defendant  company,  nor  by  implied 
contract  between  the  carrier  and  pas- 
senger; the  variance  being  fatal.  Jenkins 
V.  Chesapeake,  etc.,  R.  Co.,  57  S.  E.  48, 
61  W.  Va.  597,  11  Am.  &  Eng.  Ann.  Cas. 
967. 

33.  Recovery  according  to  proof. — 
Bonsteel  v.  Vanderbiilt  (N.  Y.),  21 
Barb.   36. 
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As  to  Ticket  Pass  or  Transfer. — There  is  no  variance  between  the  allega- 
tion that  a  ticket  was  purchased  from  defendant  carrier,  its  agent  or  servant, 
and  proof  that  the  ticket  was  purchased  from  another  company  as  an  initial  car- 
rier, but  was  recognized  as  valid  by  defendant  as  a  connecting  carrier.^*  Where 
the  petition  alleges  that  plaintiff  had  a  right  to  a  drover's  pass,  but  was  unlaw- 
fully ejected,  while  the  proof  shows  that  the  agent  gave  plaintiff  a  bill  of  lading 
for  his  cattle  in  lieu  of  a  live  stock  contract,  and  stated  that  he  could  ride  with 
his  cattle  on  the  bill  of  lading,  but  that  the  conductor  would  not  recognize  the 
bill  of  lading  as  transportation,  there  is  a  fatal  variance.^^  Where  the  form 
of  action  is  in  contract  for  wrongful  ejection  in  violation  of  plaintiff's  contract- 
ual rights,  there  is  no  fatal  variance  when  the  evidence  shows  that  the  ticket 
was  rendered  valueless  by  the  negligence  of  the  ticket  agent.^^ 

Demand  for  Transfer. — There  is  no  material  variance  between  an  allega- 
tion that  "after  having  paid  his  fare  the  passenger  demanded  a  transfer"  and 
proof  that  he  made  the  demand  "at  the  time  he  paid  his  fare."  ^'' 

§  3155.  As  to  Status  of  Plaintiff. — Where  the  complaint  alleges  the  re- 
lation of  carrier  and  passenger,  the  relation  as  alleged  is  a  material  averment 
and,  if  the  proof  conclusively  shows  the  relation  of  master  and  servant,^^  or 
that  of  a  mere  trespasser,^^  the  plaintiff  can  not  recover  and  a  general  affirm- 
ative charge  should  be  given  for  the  defendant.  Where  plaintiff's  declaration 
charges  that  he  was  lawfully  riding  on  the  train  as  a  passenger,  and  that  the 
conductor  unlawfully  put  him  off,  and  his  evidence  is  to  the  effect  that  he  was 
riding  on  a  freight  train  without  a  proper  permit  from  the  superintendent,  as 
required  by  a  rule  of  the  company,  on  account  of  the  fault  of  the  station  agent, 
the  variance  is  fatal.*"'  But  here  as  in  other  cases  the  variance  must  be  material 
to  defeat  a  recovery.*^    Where  the  action  is  for  intentional  assault  or  injury,  if 


34.  Allegation   as  to   ticket   or  pass. — 

Alabama,   etc.,   R.   Co.  v.   Brady,   160  Ala. 
615.  49   So.   351. 

35.  Chesapeake,  etc..  R,  Co.  v.  Collins- 
worth,    152   Ky.    197,   153   S.   W.  241. 

_  36.  Negligence  of  ticket  agent. — A  pe- 
tition alleged  the  purchase  of  a  ticket  by 
plaintiff  which  entitled  him  to  ride  on 
defendant's  train,  and  that  defendant's 
conductor  willfully,  wrongfully,  and  in 
violation  of  plaintiff's  rights  as  a  passen- 
ger forced  him  to  leave  the  train.  The 
evidence  showed  the  purchase  of  the 
ticket  as  alleged,  but  that,  through  the 
negligence  of  the  ticket  agent  or  of  a 
prior  conductor  than  the  one  who  ejected 
plaintiff,  it  was  so  punched  as  to  render 
it  valueless  for  use  at  the  time  that  plain- 
tiff was  ejected.  Held,  that  since  the 
cause  of  action  as  set  up  in  the  petition 
was  in  contract,  and  not  in  tort,  there 
was  no  fatal  variance  between  the  proof 
and  petition.  Southern  R.  Co.  v.  Haw- 
kins, 89  S.  W.  258,  131  Ky.  415,  28  Ky. 
L.    Rep.   364. 

37.  Demand  for  transfer. — Wasserman 
V.  New  York  City  R.  Co.  (App.  Term), 
104  N.  Y.  S.  398. 

38.  Affirmative  charge  should  be  given. 
— Birmingham  R.,  etc.,  Co.  v.  Stanfield, 
161   Ala.   488,   50   So.   51. 

39.  Relation  of  trespasser. — Where  the 
plaintiff  in  his  petition  alleged  that  he 
was  a  passenger  who  had  paid  his  fare, 
and  predicated  his  right  to  recover  on 
the  violation  by  the  company   of  the   ex- 


traordinary care  due  to  pa.ssengers,  he 
could  not  recover  if  it  was  shown  by  the 
evidence  that  he  was  a  mere  trespasser. 
Purvis  V.  Atlanta,  etc.,  R.  Co.,  72  S.  E. 
343.    136    Ga.    852. 

On  a  petition  alleging  only  an  injury 
to  a  passenger  because  of  a  carrier's  neg- 
ligence, it  is  error  to  submit  to  the  jury 
the  question  of  plaintiff's  right  to  recover 
as  a  trespasser,  for  gross  negligence. 
Fitzgibhon  v.  Chicago,  etc.,  R.  Co.,  79  N. 
W.  477,  108  Iowa  614. 

In  an  action  against  a  carrier  to  re- 
cover for  the  death  of  one  alleged  to 
have  been  a  passenger,  there  can  be  no 
recovery  on  the  ground  of  ordinary  neg- 
ligence of  defendant  in  injuring  a  per- 
son not  a  passenger.  Schuyler  v.  South- 
ern Pac.  Co.,  37  Utah  581,  109  Pac.  458, 
rehearing   denied   in   109   Pac.   1035. 

40.  Variance  as  to  status. — Thomas  v. 
Chicago,  etc.,  R.  Co.,  73  Mich.  355,  40 
N.  W.  463. 

41.  Materiality  of  variance. — Any  vari- 
ance between  a  complaint  for  injury  to 
a  passenger  while  alighting  at  C,  aver- 
ring that  he  was  a  passenger  on  the  train 
and  paid  his  fare  to  C,  and  proof  that 
he  was  a  passenger  and  paid  his  fare  to 
L.,  a  station  one  mile  beyond  C,  is  im- 
material; the  passenger,  after  paying  the 
conductor  his  fare,  bein,g  told  by  him 
that  the  train  did  not  stop  at  L.,  and  he 
then  having  proposed  to  get  off  at  C,  to 
which  the  conductor  assented.  Southern 
R.   Co.  V.  Lollar,  33   So.  33,  135  Ala.  375. 
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the  allegation  is  that  plaintiff  was  a  passenger  the  fact  that  the  evidence  shows 
him  to  have  been  a  trespasser  does  not  constitute  a  material  variance,  the  action 
being  one  sounding  in  tort.*^ 

§§  3156-3159.  As  to  Negligence  or  Cause  of  Injury— §  3156.  In 
General. — To  entitle  a  passenger  to  recover  for  injuries,  it  must  appear  that 
the  negligence  proved  was  that  alleged  in  the  declaration.''^  Where  the  proof 
does  not  tend  to  make  a  case  within  the  declaration,  there  is  at  least  a  fatal  va- 
riance if  not  a  failure  of  proof.**  The  character  of  an  action  is  fixed  by  the  al- 
legations in  the  pleadings,  and  not  by  facts  subsequently  disclosed  by  the  evi- 
dence; and  hence,  where  plaintiff,  in  an  action  against  a  railroad  for  injuries, 
seeks  to  recover  on  the  ground  that  the  rails  had  not  been  properly  spiked  to  the 
ties  and  the  ground  properly  tamped,  he  can  not  recover  on  other  grounds.*^ 
Where  the  negligent  act  or  omission  relied  on  is  shown  by  the  evidence  not  to 
have  existed  and  resulted  as  alleged,  there  is  a  clear  and  fatal  variance,*^  and 


42.  A  complaint  alleged  that  plaintiff 
was  a  passenger  on  defendant's  train,  and 
that  the  agents  of  defendant  in  charge  of 
the  train  willfully,  maliciously,  forcibly, 
and  violently,  and  while  the  train  was 
running  at  a  rapid  rate  of  speed,  kicked 
and  ejected  him  from  the  steps  of  the 
car,  on  the  ground,  and  under  the  cars, 
whereby  he  sustained  personal  injuries. 
Held,  that  the  cause  thus  pleaded  was 
one  in  tort;  the  gravamen  of  the  com- 
plaint being  an  intentional  and  personal 
assault  and  battery;  and  the  fact  that  the 
evidence  showed  that  plaintiff  was  a  tres- 
passer and  not  a  passenger  wrongfully 
assaulted  being  proved  as  alleged  did 
not  constitute  a  material  variance. 
Mykleby  v.  Chicago,  etc.,  R.  Co.,  39  Minn. 
54,    38    N.   W.    763. 

Where,  in  an  action  for  injuries  to  a 
person  in  her  removal  from  a  railroad 
train  for  failure  to  pay  fare,  the  essence 
of  the  complaint  was  the  excessive  force 
and  violence  used  in  the  expulsion,  a 
variance,  if  any,  between  the  petition, 
alleging  her  to  have  been  a  passenger, 
and  the  proof,  that  she  was  an  intrvider 
only,  was  immaterial.  Randell  -v.  Chi- 
cago, etc.,  R.  Co.,  76  S.  W.  493,  102  Mo. 
App.    342. 

There  may  be  a  recovery  by  one, 
whether  he  was  a  passenger  or  merely 
a  licensee  or  trespasser,  under  allegations 
that  he  had  become  a  passenger;  that  de- 
fendant failed  to  stop  the  train  at  his 
destination  long  enough  to  permit  him 
to  alight  safely;  that,  as  he  was  trying 
to  alight,  the  train  was  negligently 
started;  and  that  he  then  attempted  to 
get  back  in  the  car,  and  was  seized  by 
the  conductor,  and  wrongfully,  negli- 
gently, and  violently  pulled  from  the  car, 
and  thrown  to  the  ground  and  injured. 
Fremont,  etc.,  R.  Co.  v.  Root,  69  N.  W. 
397,  49  Neb.  900. 

43.  Freeman  v.  Wilmington,  etc.,  Tract. 
Co.  (Del.),  80  Atl.  1001;  Coyle  v.  People's 
R.  Co.  CDel.),  80  Atl.  638;  Braunstein  v. 
People's"  R.  Co.,  2  Boyce's  (25  Del.)  55,  8 
Atl.  609;  Glass  v.  Chicago,  etc.,  R.  Co., 
144    111.    App.    116;    Madden    v.    Missouri 


Pac.  R.  Co.,  50  Mo.  App.  666;  Beave  v. 
St.  Louis  Trans.  Co., ,  212  Mo.  331,  111 
S.   W.   53. 

A  passenger,  suing  for  a  personal  in- 
jury negligently  inflicted,  must  show  by 
a  preponderance  of  the  evidence  that  the 
negligence  which  caused  the  injury  is 
the  negligence  alleged.  Waller  v.  Wil- 
mington City  R.  Co.  (Del.),  5  Pen.  374, 
61    Atl.    874. 

One  suing  for  injuries  received,  caused 
by  the  sudden  starting  of  the  car  before 
he  had  been  given  an  opporttunity  to 
board  it,  may  not  recover  on  proof  that 
he  had  succeeded  in  boarding  the  car  and 
fell  from  the  rear  platform  while  stand- 
ing there  engaging  in  conversation. 
Formiller  v.  Detroit  United  Railway,  164 
Mich.   653,  130  N.  W.  347. 

44.  Dolbee  v.  Detroit,  etc.,  Railway, 
144   Mich.   656,   108   N.  W.   99. 

45.  Pleading  determines  chaxacter  of 
action — Norton  v.  Galveston,  etc.,  R. 
Co.    (Tex.    Civ.   App.),   108   S.   W.  1044. 

46.  Negligence  relied  on  not  proven. — 
An  electric  railway  passenger,  suing  for 
injury  on  the  theory  that  the  conductor 
was  negligent  in  causing  a  sudden  jerk  or 
jar  of  the  car,  or  its  negligently  high 
speed,  could  not  recover  if  the  speed  or 
jar  was  caused  by  the  motorman  with- 
out any  signal  or  co-operation  by  the 
conductor.  Birmingham  R.,  etc.,  Co.  v. 
Yates,   169   Ala.   381,   53    So.   915. 

Where  the  complaint  in  an  action 
against  a  street  railway  for  injuries  to  a 
passenger  alleged  that  he  was  thrown 
from  defendant's  car  and  injured  by  the 
car  colliding  with  a  wagon,  and  the  un- 
contradicted evidence  was  that  he 
stepped  or  was  pushed  from  the  car  be- 
fore the  collision  occurred,  there  was  a 
clear  variance.  Chicago  Union  Tract. 
Co.  V.  Hampe,  81  N.  E.  1027,  338  111. 
346;  Coyne  v.  United  R.  Co.,  131  Mo. 
App.   114,   98    S.   W.   110. 

In  an  action  for  injuries  to  a  passen- 
ger, where  the  plaintiff  predicated  his 
case  on  the  negligence  of  a  porter  in  re- 
moving a  stool  for  passengers  to  alight 
on,  just  as  he  was  stepping  from  the  car. 
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if  it  is  proven  that  the  injury  was  proximately  caused  by  some  other  or  different 
act  than  the  act  of  negligence  solely  relied  on,  the  variance  is  fatal.*'^  Thus, 
where  the  only  ground  of  recovery  for  injury  to  a  passenger  alleged  was  the 
starting  of  the  car  after  it  had  stopped  to  permit  him  to  alight,  there  could  be 
no  recovery  on  evidence  that  the  car  had  not  stopped,  but  was  moving  slowly, 
when  the  passenger  attempted  to  alight.*^  Variance  as  to  place  of  injury,** 
vehicle  used  by  plaintiff,^*'  cause  of  injury,^^  manner  in  which  injury  was  re- 


and  the  answer  contained  a  general  de- 
nial, the  defendant  was  entitled  to  a  ver- 
dict, if  the  moving  of  the  stool  was  not 
the  cause  of  the  accident.  St.  Louis,  etc., 
R.  Co.  V.  Johnson,  100  Tex.  237,  97  S. 
W.   1039. 

A  declaration  in  an  action  against  a 
street  .  railroad  company  whi/:h  alleges 
that  after  plaintiff  had  boarded  one  of 
defendant's  cars  as  a  passenger,  and  was 
standing  on  the  step,  defendant's  em- 
ployees negligently  ran  another  car 
against  him  by  which  he  was  injured,  is 
not  supported  by  evidence  that  the  car 
on  which  plaintiff  was  standing  was  mov- 
ing while  the  other  car  was  standing 
still  at  the  time  of  the  injury,  and  an  in- 
struction permitting  a  recovery  on  such 
state  of  facts  was  erroneous.  Norfolk, 
etc.,  Terminal  Co.  v.  Rotolo,  179  Fed. 
639,  103  C.  C.  A.  197. 

47.  Alabama. — Southern  R.  Co.  v.  Hund- 
ley, 151  Ala.  378,  44  So.  195;  Central,  etc., 
R.  Co.  V.  McNab,  150  Ala.  332,  43  So.  222. 

Kansas. — Altwein  v.  Metropolitan  St.  R. 
Co.,    86    Kan.    220,    120   Pac.    550. 

Missouri. — Kennedy  v.  Metropolitan  St. 
R.  Co.,  128  Mo.  App.  397,  107  S.  W.  16. 

re;i;a.r.— Allin  v.  Gulf,  etc.,  R.  Co.,  26 
Tex.  Civ.  App.  43,  62  S.  W.  1079;  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  100  Tex. 
237,  97  S.  W.  1039;  Missouri,  etc.,  R.  Co. 
V.  Redus,  48  Tex.  Civ.  App.  322,  107  S. 
W.   63. 

The  complaint  for  injury  to  a  passen- 
ger by  being  .thrown  from  the  platform 
of  a  car  at  the  station  which  was  her  des- 
tination being  based  on  a  sudden  jerk 
before  the  train  came  to  a  standstill,  she 
can  not  recover  on  evidence  that  the  train 
came  to  a  stop  a  reasonable  time  for  her 
to  alight  before  the  jerk.  Southern  R. 
Co.  V.  Hundley,  151  Ala.  378,  44  So.   195. 

A  declaration,  in  an  action  against  an 
electric  railroad  company  for-  injuries  to 
a  passenger  in  a  collision  between  the 
car  on  whicli  the  passenger  was  riding 
and  a  train  at  a  railroad  crossing,  which 
alleges  negligent  management  of  the  car 
and  want  of  proper  care  to  safely  carry 
the  passenger,  does  not  support  a  recov- 
ery on  proof  that  the  equipment  of  the 
car  was  out  of  repair.  Schlauder  v.  Chi- 
cago, etc..  Tract.  Co.,  97  N.  E.  233,  253 
111.  154,  reversing  judgment  160  111.  App. 
309. 

In  an  action  for  injuries  to  an  elevator 
passenger,  caused  by  the  fall  of  the  ele- 
vator because  of  structural  defects  or  un- 
suitable appliances,  the  testimony  of  wit- 


nesses that  prior  to  the  accident  the  ele- 
vator had  stopped  of  itself,  and  that  the 
operator  had  held  the  rope  in  the  guide 
so  that  the  elevator  would  not  go  down 
when  passengers  left  it,  and  that  the 
operator  had  requested  passengers  to 
hurry,  did  not  support  the  complaint. 
Cohen  v.  Farmers'  Loan,  etc.,  Co.,  127  N. 
Y.  S.  561,  70  Misc.  Rep.  548. 

48.  Allegation  that  car  had  stopped. — 
Walsh  V.  Nassau  Elect.  R.  Co.,  117  N.  Y. 
S.   358,   133   App.   Div.   144. 

Where  the  negligence  alleged  is  the 
sudden  starting  of  a,  car  with  a  jerk  when 
it  was  stationary  and  at  rest  and  while 
the  plaintiff  was  attempting  to  alight 
from  it,  and  the  proof  is  that  the  car  was 
moving,  and  the  plaintiff,  while  it  was  so 
moving,  attempted  lo  alight,  a  variance 
appears  which  will  preclude  a  recovery. 
Chicago  City  R.  Co.  v.  Gates,  135  111. 
App.   180. 

Where  the  negligence  alleged  in  the 
complaint  in  an  action  for  injuries  to  a 
passenger  was  in  stopping  a  street  car 
and  starting  it  while  the  passenger  was 
alighting,  plaintiff  could  not  recover  if 
the  car  did  not  stop  until  after  she  fell. 
McGrane  z:  Nassau  Elect.  R.  Co.,  118  N. 
Y.   8.  896,   134  App.   Div.  257. 

49.  Place  of  injury. — Gardner  v.  Metro- 
politan St.  R.  Co.,  223  Mo.  389,  132  S. 
W.  1068,  18  Am.  &  Eng.  Ann.  Cas.  1166. 

50.  Vehicle  used  by  plaintiff. — In  an 
action  by  a  street  car  passenger  for  in- 
juries, the  very  act  of  negligence  alleged 
must  be  proved,  and,  where  it  was  alleged 
that  plaintiff  was  injured  on  a  south 
bound  car  on  the  west  side  of  a  viaduct, 
he  could  not  recover  upon  proof  that  he 
was  injured  on  a  north  bound  car  in  the 
east  side  of  the  viaduct.  Gardner  v.  Met- 
ropolitan St.  R.  Co.,  122  S.  W.  1068,223 
Mo.  389,  18  Am.   &  Eng.  Ann.   Cas.  1166. 

51.  Cause  of  injury. — The  variance  be- 
tween the  complaint,  in  an  action  for  in- 
juries to  a  passenger,  which  alleges  that 
while  she  was  riding  as  a  passenger,  and 
seated,  the  carrier  propelled  its  cars  at 
such  a  dangerous  rate  of  speed  around 
a  curve  as  to  throw  her  from  her  seat  to 
the  ground,  and  the  proof,  which  shows' 
that  the  injuries  were  received  while  she 
attempted  to  alight,  is  fatal  to  a  re- 
covery, in  the  absence  of  an  amendment 
to  the  complaint,  though  the  carrier  was 
not  misled.  Scheu  v.  Union  R.  Co.,  98 
N.  Y.   S.  278,   112   App.  Div.  239. 

In  an  action  for  personal  injuries,  by  a 
passenger    against    a     railroad     company. 
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ceived,''^  taking  on  or  letting  off  of  passenger,^^  servants  or  persons  by  whom 
assault  committed,^*  has  been  held  fatal.  But,  as  has  been  said,  the  variance 
must  be  a  substantial  and  material  variance  to  defeat  the  plaintiff's  right  and  the 
cases  do  not  at  all  agree  as  to  what  constitutes  a  material  and'  substantial  va- 
riance.^^     In  an  injury  action  by    a    passenger    against    a    carrier,  there  is  no 


based  on  allegations  of  negligence  in 
failing  to  stop  its  train  at  a  station,  where 
she  was  to  change  cars,  to  allow  her  to 
get  off,  and  in  suddenly  and  carelessly 
accelerating  the  speed  of  the  train  whde 
she  was  getting  off  there,  plaintiff  can 
not  recover  tor  the  failure  of  the  com- 
pany to  show  her  the  safe  way  to  go 
from  one  train  to  another  at  said  station, 
or  from  any  train  to  the  station,  or  from 
the  station  to  any  train.  Moss  v.  North 
Carolina  R.  Co.,  29  S.  E.  410,  122  N.  C. 
889. 

52.  Manner  in  which  injury  was  re- 
ceived.— Glass  V.  Chicago,  etc.,  R.  Co.,  144 
111.  App.  116;  Chicago  City  R.  Co.  v.  Car- 
hick,  1,33  111.  App.  332;  Richmond  R.,  etc., 
Co.  v_.  West,   100   Va.   184,   40   S.   E.   643. 

Evidence  that  a  passenger  remained  on 
a  train  and  was  injured  by  a  collision 
does  not  support  a  declaration  that  he 
"jumped  from  the  train  to  escape  the  col- 
lision, and  was  iniured  by  violent  contact 
with  the  ground."  Shepard  v.  New 
Haven,   etc.,   R.   Co.,  45   Conn.   54. 

Where  plaintiff's  contention  as  set 
forth  in  his  pleadings  was  that  the  start- 
ing of  the  train  after  the  passengers  had 
reached  the  platform,  but  before  they  had 
an  opportunity  to  alight,  caused  a  mild 
panic,  and  that  some  one  pressed  upon 
plaintiff  in  an  eagerness  to  alight,  so  as 
to  cause  him  to  lose  his  hold  and  be 
thrown  from  the  moving  train,  evidence 
that  some  person  unknown  to  plaintiff, 
with  the  avowed  intention  of  assisting 
him  LO  alight,  brought  about  his  fall  and 
injury,  constituted  a  variance,  so  that  the 
court  properly  granted  a  motion  for  a 
nonsuit.  Box  v.  Atlantic,  etc.,  R.  Co., 
48    S.    E.    427,    120    Ga.    1050. 

When  plaintiflf,  in  a  suit  against  a  rail- 
road company,  counts  upon  negligence  in 
moving,  propelling,  and  operating  a  train, 
and  it  appears  from  the  evidence  that  the 
injury  for  which  he  claims  damages  was 
caused  by  the  wrongful  act  of  the  con- 
ductor in  shutting  the  door  of  a  car  upon 
plaintiff's  hand,  and  in  pushing  him  off 
the  car,  there  is  a  fatal  variance.  Chi- 
cago, etc.,  R.  Co.  V.  Wilcox,  12  111. 
App.   42. 

53.  Taking  on  or  letting  ofif  passenger. 
Illinois. — Lake  St.,  etc.,  R.  Co.  v.  Shaw, 
203   111.   39,   67  IN.    E.   374. 

Missouri. — Mason  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  App.  1;  Bond  v.  Chicago,  etc., 
R.  Co.,  ]]0  Mo.  App.  131,  84  S.  W.  124. 

New  York. — Coleman  v.  Metropolitan 
St.  R.  Co.,  81  N.  Y.  S.  836,  82  App.  Div. 
435;  Wainwright  v.  Interurban  St.  R.  Co., 
96  N.  Y.  S.  114,  84  Misc.  Rep.  645;  Gold- 


stein V.  Metropolitan  St.  R.  Co..  98  N.  Y. 
S.  862,  49  Misc.  Rep.  647;  Edelman  v. 
Interurban  St.  R.  Co.,  95  N.  Y.  S.  527. 

Where  an  ordinance  prohibits  trains  of 
street  cars  from  stopping  on  the  east 
side  of  a  street  when  moving  westward, 
or  on  the  west  side  when  moving  east- 
ward, and  in  an  action  against  the  street 
car  company  for  negligence  the  com- 
plaint alleges  that  the  negligence  was  the 
failure  of  the  train  to  stop  a  sufficient 
length  of  time  on  the  west  side  of  the 
street  to  enable  plaintiff  to  alight,  and 
the  evidence  shows  a  failure  to  stop  a 
train  going  west  on  the  east  side,  there 
is  a  fatal  variance.  North  Birmingham 
St.  R.  Co  V.  Calderwood,  89  Ala.  247,  7 
So.  360,  18  Am.  St.  Rep.  105, 

Where  a  count  in  a  declaration  alleges 
that  plaintiff,  while  attempting  to  board 
an  electric  street  car,  was  thrown  be- 
tween the  cars,  and  the  evidence  shows 
that  after  stepping  on  the  platform  of  the 
car  he  was  thrown  under  the  car,  it  con- 
stitutes a  variance.  Birmingham  R.,  etc., 
Co.  V.  Brannon,  31  So.  523,  132  Ala.  431. 

54.  Servants  or  persons  committing  as- 
sault.— The  plaintiff,  while  standing  upon 
the  platform  of  one  of  the  cars  of  a  train, 
which  he  was  about  to  enter  as  a  passen- 
ger, was  knocked  off  and  robbed,  just  as 
the  train  started,  by  a  person  holding  a 
lantern  in  one  hand  and  a  club  in  the 
other.  II  does  not  appear  that  the  per- 
son committing  the  assault  and  robbery 
was  an  employee  of  the  railroad  com- 
pany, otherwise  than  that  he  carried  a 
lantern  with  letters  on  it,  and  wore  a  cap 
with  a  badge  upon  it;  nor  does  it  appear 
that  the  assault  was  made  in  ejecting,  or 
attempting  to  eject,  the  plaintiff  from  the 
cars,  by  any  one  connected  with  the 
operation  of  the  train,  or  having  any 
charge  of  the  depot,  its  grounds,  or  the 
road;  but  it  does  appear  that  the  alleged 
assault  was  wholly  disconnected  from  any 
service  in  which  any  employee  of  the 
railroad  company  was  engaged.  Held, 
that  the  railroad  company  operating  the 
train  is  not  responsible  for  the  wrongful 
acts  committed  upon  the  plaintiff,  under 
a  petition  charging  that  the  plaintiff  was 
assaulted  gnd  injured  by  the  servants  and 
employees  operating  and  controlling  a 
train  of  the  company.  Sachrowitz  v. 
Atchison,  etc.,  R.  Co.,  37  Kan.  212,  15 
Pac.   242. 

55.  Substantial  vat'iance. — See  ante,  "In 
Gei-e-al,"  §  3152. 

No  substantial  variance — Indiana. — Cin- 
cinnati, etc.,  R.  Co.  V.  Revalee,  4P  N.  E. 
352,  17  Ind.  App.  657;   Evansville,  etc.,  R. 
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variance  in  respect  to  the  specification  of  mere  matters  of  detail  concerning  the 
manner  or  instrumentalities  by  which  the  injury  was  inflicted  or  as  to  the  par- 
ticular agent  or  servant  at  fault,  if  the  substantial  elements  of  negligence  al- 
leged are  proved. ^^    In  action  for  injuries  caused  by  a  sudden  lurch  or  jerk  of 


Co.  V.  Mills,  37  Ind.  App.  598,  77  N.  E. 
608. 

Missoinri. — Green  v.  Metropolitan  St.  R. 
Co.,   132   Mo.   App.   647,   99   S.  W.   38. 

Texas. — Hicks  v.  Galveston,  etc.,  R.  Co., 
96  Tex.  355,  73  S.  W.  835,  reversing  71  S. 
W.  323;  Christie  v.  Galveston  City  R. 
Co.  (Tex.  Civ.  App.),  39  S.  W.  638;  Deni- 
son,  etc.,  R.  Co.  v.  Johnson,  36  Tex.  Civ. 
App.  115,  81  _S.  Vy.  780. 

A  declaration,  in  an  action  for  injuries 
to  a  passenger  while  boarding  a  street 
car,  which  alleges  that,  while  the  pas- 
senger was  boarding  the  car,  it  started 
forward  suddenly,  throwing  him  to  the 
ground,  is  supported  by  evidence  that  the 
car  first  began  to  move  slowly,  and  that 
just  as  the  passenger's  foot  was  on  the 
second  step  it  started  forward  with  a 
jerk,  throwing  him  from  the  car.  For- 
miller  v.  Detroit  United  Railway,  130  N. 
W.   347,   164   Mich.   653, 

While  a  plaintiff  can  recover  only  on 
the  cause  pleaded,  yet  in  an  action  for 
injury  to  an  alighting  passenger  there  is 
no  variance  between  a  petition  charging 
that  plaintiff  was  thrown  down  by  the 
sudden  start  of  the  car  from  a  standstill, 
and  evidence  that  the  car  was  still  mov- 
ing though  so  slightly  as  to  be  imper- 
ceptible and  wholly  negligible  as  a  factor 
in  the  fall.  Kinyoun  v.  Metropolitan  St. 
R.  Co.   (Mo.  App.),  134  S.  W.  15. 

A  complaint  in  an  action  for  injuries 
to  a  passenger,  alleging  that  the  con- 
ductor in  charge  of  a  street  car  was  unfit, 
and  that  defendant  knew  or  should  have 
known  it,  and  that  the  accident  happened 
solely  through  defendant's  negligence,  is 
supported  by  proof  that  while  plaintiff 
was  standing  on  the  car  step  the  con- 
ductor willfully  knocked  him  from  the 
car.  Willis  v.  Metropolitan  St.  R.  Co., 
78  N.  Y-  S.  478,  76  App.  Div.  340,  33  Civ. 
Proc.  R.  199. 

Plaintiff  alleged  in  her  statement  of 
claims  that,  while  a  passenger  in  a  street 
car  in  passing  down  the  aisle,  she  fell 
into  an  opening  in  the  floor  of  the  car, 
and  testified  that  her  movement  was  af- 
fected by  the  sudden  starting  of  the  car. 
The  statement  of  claim  did  not  .allege  any 
negligence  in  that  respect.  Held,  that 
there  was  not  sufficient  variance  between 
the  statement  and  the  proof  to  defeat  the 
action.  Cameron  v.  Citizens'  Tract.  Co., 
65   Atl.   534,   216   Pa.   191. 

In  an  action  against  a  carrier  by  a  pas- 
senger for  injury  while  alighting  from  a 
train,  where  the  declaration  alleged  that 
the  passenger  "was  compelled  to  step 
down  from  the  car  a  great  distance  to  the 
ground,  to  wit,  two  feet,"  evidence  that 
the   distance  was  between  twenty-six  and 


thirty-four  inches  was  not  so  different 
from  the  allegation  as  to  require  the 
court  to  strike  it  out  on  the  ground  of 
variance.  Chesapeake,  etc.,  R.  Co.  v. 
Barger,  113  Va.  688,  72  S.  E.  693. 

Thrown  or  jumped  from  car. — In  an 
action  against  a  carrier,  plaintiff's  right 
of  recovery  being  predicated  on  the  neg- 
ligence of  defendant  in  starting  the  train 
while  plaintiff  was  in  the  act  of  alight- 
ing, the  petition  alleging  that  she  was 
thrown  from  the  car,  it  is  immaterial 
whether  the  evidence  shows  she  was 
thrown  off  or  that  she  jumped  off  for 
safety.  Saeger  v.  Wabash  R.  Co.,  110 
S.  W.  686,  131  Mo.  App.  383.  See,  to 
same  effect,  Washington,  etc.,  R.  Co.  v. 
Hickey,  166  U.  S.  531,  17  S.  Ct.  661,  41  L. 
Ed.  1101;  S.  C,  5  App.  D.  C.  436;  Lake 
St.,  etc.,  R.  Co.  V.  Shaw,  303  111.  39,  67 
N.    E.    374. 

Jumping  to  escape  danger. — Where,  in 
an  action  for  injuries  alleged  to  have  re- 
sulted from  a  collision  on  a  stieet  rail- 
way, the  declaration  averred  that  plaintiff 
was  thrown  from  his  seat  to  the  ground 
by  the  force  of  the  collision,  proof  that 
plaintiff  jumped  from  the  car,  on  which 
he  was  riding,  and  was  injured,  in  his  en- 
deavor to  escape  the  danger  of  the  col- 
lision, would  not  justify  a  recovery.  Mc- 
Allister v.  People's  R.  Co.  (Del.),  54  Atl. 
743,   4   Pen.   372. 

Where  a  petition  alleged  that  plaintiff 
was  a  passenger  in  the  caboose  of  a  train, 
and  was  injured  by  being  thrown  out  of 
the  door,  and  on  the  ground,  by  a  col- 
lision, he  can  not  recover  by  showing 
that  he  had  reasonable  cause  to  appre- 
hend a  collision,  and  that,  believing  the 
danger  was  imminent,  he  jumped  from 
the  train,  and  was  injured,  where  such 
facts  were  not  pleaded,  since  inconsistent 
with  the  specific  negligence  averred. 
Chitty  V.  St.  Eouis,  etc.,  R.  Co.,  49  S.  W. 
868,  148  Mo.  64.  But  see.  Green  v.  Pa- 
cific Lumber  Co.,  130  Cal.  435,  63  Pac. 
747   for  an   apparently  different  viev.'. 

56.  Mere  matters  of  detail. — Illinois. 
—Chicago  City  R.  Co.  v.  McClain,  311 
111.   589,   71    N.    E.   1103. 

Massachusetts. — Ware  v.  Gay  (Mass.),  11 
Pick.   106. 

Missouri. — Hannon  v.  St.  Louis  Trans. 
Co.,  102  Mo.  App.  316,  77  S.  W.  158;  For- 
rester V.  Metropolitan  St.  R.  Co.,  116 
Mo.  App.  37,  91  S.  W.  401;  Millar  v.  St. 
Louis  Trans.  Co.  (Mo.),  114  S.  W.  945; 
Taylor  v.  Grand  Ave.  R.  Co.,  185  Mo.  339, 
84    S.   W.    873. 

New  York. — Powell  v.  Hudson  Valley 
R.  Co.,  84  N.  Y.   S.  337,  88  App.   Div.   133. 

Texas. — Hicks  v.  Galveston,  etc.,  R.  Co., 
96  Tex.  355,  72  S.  W.  835;   Houston,  etc.. 
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the  vehicle,  it  is  unimportant  whether  the  plaintiff  was  riding  the  front  car  or  a 
trailer.sT  Where  the  plaintiff  alleges  that  he  notified  the  conductor  to  stop  the 
car,  there  is  no  material  variance  when  it  is  proven  that  plaintiff's  son  who  was 
with  him  notified  the  conductor.^s  Where  the  negligence  relied  on  as  the  basis 
of  the  action  is  sufficiently  proven  the  fact  that  other  matters  alleged,  not  es- 
Fentialto  the  cause  of  action,  are  shown  by  the  proof  not  to  have  existed,  will 
not  defeat  a  recovery.^^     Evidence  which  goes  further  than  the  allegation  and 


R.  Co.  V.  Summers  (Tex.  Civ.  App.),  49 
S.  W.  1106,  affirmed  in  92  Tex.  62],  51 
S.  W.  324;  Denison.  etc.,  R.  Co.  v.  John- 
son,  36  Tex.   Civ.  App.   115,   81   S.   W.  780. 

West  Virginia. — Kennedy  v.  Chesapeake, 
€tc.,   R.  Co.,  68  W.  Va.  589,  70  S.  E.  359. 

There  is  no  variance  between  a  com- 
plaint, in  an  action  against  a  railway 
company  for  the  negligent  death  of  a 
passenger,  which  alleges  that  he  was  vio- 
lently thrown  from  a  train  and  fatally  in- 
jured, and  the  proof  that  he  voluntarily 
stepped  from  a  moving  train  onto  a  sta- 
tion platform,  lost  his  footing  and  fell, 
and  received  the  fatal  injury.  Kansas, 
etc.,  R.  Co.  V.  Matthews,  39  So.  207,  143 
Ala.   398. 

There  was  no  fatal  variance  between 
allegations  that  plaintiff  was  thrown 
violently  from  her  seat  across  the  aisle 
of  the  coach,  striking  against  a  seat  on 
the  opposite  side,  and  falling  heavily  to 
the  floor  of  the  car,  whereby  her  right 
arm  sustained  injuries,  and  proof  that  she 
was  injured  by  slipping  from  the  seat  to 
her  knees  and  then  back  against  the  seat 
behind  her.  Kennedy  v.  Chesapeake,  etc., 
R.    Co.,    68   W.  Va.   589,   70   S.    E.   359. 

There  is  no  variance  between  the  alle- 
gation that  injury  was  caused  by  the  sud- 
den movement  of  the  car  and  proof  that 
the  car  started  forward  as  passenger  was 
alighting.  Jacksonville  Elect.  Co.  v.  Cub- 
bage,  51  So.  139,  58  Fla.  287. 

In  an  action  for  injury  to  a  passenger 
in  attempting  to  alight,  there  was  no  sub- 
stantial variance,  though  the  petition  al- 
leged that  she  was  jerked  off  the  car 
step,  whereas  she  testified  that  she 
jumped  off,  where  it  appeared  that  the 
train  gave  the  "kind  of  a  ierk"  it  generally 
does  when  starting,  putting  plaintiff  in 
a  falling  attitude,  from  which  she  re- 
lieved herself  only  by  making  a  jump. 
Findley  v.  Central,  etc.,  R.  Co.,  66  S.  E. 
485,  7  Ga.  App.  180. 

In  an  action  to  recover  for  injuries  re- 
ceived by  plaintiff  while  alighting  from 
a  street  car,  though  the  petition  avers 
that  the  car  was  stopped  for  the  purpose 
of  allowing  plaintiff  to  get  off,  he  may 
recover  on  the  hypothesis  that  it  was 
stopped  under  such  circumstances  as  to 
justify  him  in  believing  it  was  stopped 
for  that  purpose.  Belt  Elect.  Line  Co. 
V.  Tomlin,  40  S.  W.  935,  19  Ky.  L.  Rep. 
433. 

The  fact  that  some  of  the  witnesses  in 
an  action  for  injuries  to  a  passenger  tes- 
tified that  the  car  started  with  a  sudden 
lurch   or  jerk  was  no  ground   for   setting 


aside  a  verdict  for  plaintiff,  though  it 
was  not  so  alleged  in  the  complaint, 
which  alleged  that  the  car  was  suddenly 
started  without  warning  to  plaintiff. 
Mueller  v.  Washington  Water  Power  Co., 
106   Pac.   476,    56   Wash.    556. 

Agent  or  servant  at  fault. — The  vari- 
ance between  the  allegations  of  the  com- 
plaint in  an  action  against  a  railroad  com- 
pany for  injuries  sustained,  to  the  effect 
that  E.  was  the  conductor  of  the  train, 
and  that  through  his  negligence  plaintiff 
was  injured,  and  the  evidence  which 
showed  that  C.  was  the  conductor,  was 
immaterial,  where  the  evidence  disclosed 
negligence  on  defendant's  part,  and  the 
evidence  was  not  objected  to  by  the  com- 
pany. Penny  v.  Atlantic  Coast  Line  R. 
Co.,  45  S.  E.  563,  133  N.  C.  331,  63  L.  R. 
A.    497. 

As  to  stopping  of  vehicle — Variance 
immaterial. — Nilson  v.  Oakland  Tract. 
Co.,  10  Cal.  App.  103,  101  Pac.  413;  To- 
ledo R.,  etc.,  Co.  V.  Ketrow,  36  O.  C.  C. 
641;  Paris  Trans.  Co.  v.  Alexander  (Tex. 
Civ.  App.),  90  S.  W.  1119;  Hopkins  v. 
Chicago,  etc.,  R.  Co.,  138  Wis.  403,  107 
N.  W.  330. 

57.  Front  car  or  trailer. — The  petition, 
in  an  action  to  recover  for  injuries  re- 
ceived from  being  thrown  from  a  street 
car  by  the  sudden  starting  of  the  car 
while  plaintiff  was  attempting  to  alight, 
alleged  that  plaintiff  was  riding  on  the 
trailer,  but  there  was  evidence  introduced 
at  the  trial  that  she  was  riding  on  the 
front  car.  Held,  that  the  variance  was 
not  important.  Peck  v.  Springfield  Tract. 
Co.,   110   S;   W.   659,   131   Mo.   App.   134. 

58.  Notification  of  conductor. — In  an 
action  for  injuries  to  a  street  car  pas- 
senger, while  .alighting  from  the  car, 
there  is  no  variance  justifying  a  nonsuit 
between  the  complaint  alleging  that  the 
passenger  notified  the  conductor  to  stop 
at  a  crossing  and  the  evidence  that  the 
passenger's  little  son,  who  was  with  her 
on  the  car,  notified  the  conductor  to  stop. 
Cohen  V.  I?rooklyn  Heights  R.  Co.  (^App. 
Div.),  118  N.  Y.  S.  803. 

59.  Negligence  relied  on  proven. — 
Hansberger  v.  Sedalia  Elect.  R.,  etc.,  Co., 
83  Mo.  App.  566;  Senf  v.  St.  Louis,  etc., 
Co.,  113  Mo.  App.  74,  86  S.  W.  887; 
Lehner  v.  Metropolitan  St.  R.  Co.,  110 
Mo.  App.  315,-85  S.  W.  110;  Shareman  v. 
St.  Louis  Trans.  Co.,  103  Mo.  App.  515, 
78  S.  W.  846;  Jacobson  v.  St.  Louis  Trans. 
Co.,   106  Mo.  App.  339,   80   S.  W.   309. 

Where  a  passenger  was  injured  by  the 
sudden   stopping   of   a   car   on   which   she 
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shows  the  manner  in  which  the  breach  alleged  was  committed,  does  constitute  a 
variance.®*  Where  a  petition  charges  negligence  in  one  particular,  the  fact  that 
the  evidence  which  supports  the  charge  goes  further  and  shows  negligence  which 
contributed  to  the  injury  will  not  defeat  a  recovery,  and  constitutes  no  vari- 
ance.^^  And  it  is  held  that  an  assault  is  a  negligent  act  within  the  meaning  of 
the  law.®2  A  variance  as  to  the  place  of  the  injury,  to  be  fatal  must  be' a  sub- 
stantial and  material  variance. ^^  Mere  matters  of  description  or  mere  inaccu- 
racies in  pleading  are  held  to  be  immaterial.®*  And  it  has  been  held  that  it  need 
not  be  shown  that  an  assault  took  place  at  the  exact  spot  alleged,  as  the  gist  of 
the  action  is  that  the  assault  took  place  within  defendant's  depot,^^  and  if  the 
place  proven  is  reasonably  within  the  zone  specified  in  the  pleading,  the  variance 
is  immaterial. ®®  However,  it  is  held  that,  notwithstanding  plaintiff  in  an  action 
against  a  carrier  for  injuries  may  be  needlessly  minute  in  describing  the  tort 
complained  of,  yet  the  obligation  is  upon  him  to  prove  the  tort  charged  sub- 
stantially as  pleaded.®^ 


was  riding,  the  fact  that  it  was  not  de- 
railed will  not  defeat  recovery  on  the 
ground  of  variance,  despite  the  allega- 
tion in  the  petition  that  her  injuries  were 
caused  by  the  carelessness  of  defend- 
ants in  the  construction  and  operation  of 
the  tracks  and  trains,  and  that  the  coach 
in  which  she  was  riding  was  wrecked,  de- 
railed, and  thrown  off  the  track.,  Chicago, 
etc.,  R.  Co.  V.  Rowell,  151  S.  W.  950,  151 
Ky.   313. 

As  to  defects  in  vehicle. — Jorden  v.  St. 
Louis,  etc.,  R.  Co.,  122  Mo.  App.  330,  99 
S.    W.    492. 

60.  Manner  of  commission  of  breach. — 
Musick  V.  United  R.  Co.  (Mo.  App.),  134 
S.  W.  31;  Anderson  v.  Chicago,  etc.,  R. 
Co.,   131    Mo.    App.    580,    110    S.   W.    650. 

A  complaint  charged  that  defendant 
had  negligently  constructed  on  its  depot 
platform  at  a  point  where  people  were 
liable  to  step  or  be  thrown  or  pushed 
against  the  same,  an  instrument  used  for 
signaling  trains;  that  plaintiff,  without 
any  negligence,  was  pushed  in  such  a 
manner  that  he  was  crowded  onto  said 
obstructions  and  caused  to  trip,  so  that 
he  fell  or  was  thrown  on  the  same.  The 
evidence  showed  that  the  platform  was 
fully  occupied,  and  that  plaintiff  stepped 
back  to  make  way  for  a  woman  for  the 
reason  that  there  was  not  room  for  her 
to  pass  otherwise,  and  fell  over  the  in- 
strument. Held  not  to  show  a  variance. 
Vance  v.  Great  Northern  R.  Co.,  118  N. 
W.   674,   106    Minn.   172. 

61.  Other  contributory  negligence 
shown. — Buck  v.  People's  St.  R.,  etc.,  Co., 
108   Mo.  App.   179,   18   S.  W.   1090. 

62.  Assault. — A  complaint  in  an  action 
for  injuries  to  a  passenger,  against  a 
street  railway  company,  alleging  that 
while  plaintiff  was  attempting  to  board  a 
car  the  conductor  negligently  and  reck- 
lessly interferred,  so  that  he  was  thrown 
from  the  car  and  injured,  is  supported 
by  proof  that  while  plaintiff  was  stand- 
ing on  the  car  steps  the  conductor  will- 
fully knocked  him  from  the  car;  the  as- 
sault being  in  law  a  negligent  act  on  the 


part  of  defendant.  Willis  v.  Metropoli- 
tan St.  R.  Co.,  78  N.  Y.  S.  478,  76  App. 
Div.  340,  33   Civ.  Proc.  R.  199. 

In  an  action  against  a  street  railway 
the  complaint  detailed  the  striking  of 
plaintiff  by  defendant's  motorman,  and 
alleged  a  cause  of  action  founded  not 
only  on  negligence,  but  upon  violence, 
on  the  part  of  defendant's  servant.  The 
evidence  showed  that,  as  plaintiff  stepped 
on  the  car,  the  motorman,  without  cause,, 
struck  plaintiff  violently,  saying,  "You 
get  off."  Held  that,  though  the  proofs 
showed  a  willful  assault,  the  variance  was 
immaterial,  as  it  could  not  have  misled 
defendant.  Moritz  v.  Interurban  St.  R. 
Co.,  84  N.  Y.  S.  162. 

63.  Variance  as  to  case. — Where  de- 
fendant railway  company  was  organized 
by  consolidation  of  the  G.  &  S.  and  S.  & 
M.  Railway  Companies,  the  fact  that  the 
complaint  in  an  action  for  injuries  to  a 
passenger  charged  that  the  injuries  oc- 
curred on  the  line  operated  by  the  S.  & 
M.  Railway  Company,  while  the  proof 
showed  that  it  was  in  fact  on  the  G.  & 
S.  Railway  Company's  line,  did  not  con- 
stitute a  prejudicial  variance.  Powell  v. 
Hudson  Valley  R.  Co.,  84  N.  Y.  S.  337,  88 
App.  Div.  133. 

64.  Mere  matters  of  description,  etc. 
— A  complaint  against  a  street  railway 
company  alleged  that  a  passenger  was 
injured  while  alighting  "at"  C,  which 
appears  to  have  been  a  shed  station,  and 
not  a  town  or  city.  The  evidence  showed 
that  the  accident  occurred  about  two  car 
lengths  from  the  station.  Held,  that 
there  was  no  variance.  Birmingham  R., 
etc.,  Co.  V.  McGinty,  158  Ala.  410,  4S  So. 
491. 

65.  Exact  spot. — Indianapolis  Union  R. 
Co.  V.  Cooper,  6  Ind.  App.  202,  33  N.  E. 
219. 

66.  Reasonably  within  zone. — McCaf- 
fery  v.  St.  Louis,  etc.,  R.  Co.,  192  Mo. 
144,   90   S.   W.   816. 

67.  Effect  needless  description. — Chi- 
cago City  R.  Co.  V.  Carrick,  133  111.  App. 
332. 
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§  3157.  Negligence  Averred  Generally  or  Specifically. — Where  a  pas- 
senger in  injured  either  through  defective  appliances  or  negligence  of  the  car- 
rier's servants,  a  general  allegation  of  negligence  is  sufficient  to  support  proof, 
but,  if  the  negligence  is  specified,  it  should  be  proven  as  alleged.®*  Where  the  pe- 
tition in  an  action  for  injuries  to  a  passenger  alleges  that  the  carrier  so  negligently 
constructed,  maintained,  and  operated  its  line  and  the  car  as  to  cause  the  accident, 
plaintiff  may  recover  on  any  conceivable  negligence  that  could  have  caused 
the  injury  and  he  need  not  adduce  proof  of  specific  negligence.®^  And  the  same 
rule  applies  within  equal  force,  but  with  limited  effect,  where  there  is  a  general 
allegation  of  negligence  in  some  particular;  and  where  the  negligence  in  that 
respect  is  shown  specific  averments  as  to  how  the  thing  occurred  need  not  be 
proven.'^®  Or  if  negligence  in  the  performance  of  some  particular  duty  is  gen- 
erally alleged,  evidence  of  the  specific  acts  of  negligence  in  such  performance 
is  not  a  variance.'^  ^ 

§  3158.  Active  or  Passive  Negligence. — Where  a  complaint  alleges  that 
defendants  negligently  "caused"  a  car  to  start,  there  is  no  variance,,  if  the 
evidence  shows  that  they  did  not  actively  cause  the  car  to  start,  but  that  their 
passive  negligence  permitted  it.'''^ 

§  3159.  Wilful  or  Wanton  Negligence  or  Delay. — Where  the  evidence 
shows  a  case  of  willful  injury,  it  fatally  varies  from  an  allegation  of  negligence 
and  is  insufficient  to  sustain  a  count  so  based. '^^     And  when  the  petition  alleges 


68.  Negligence  averred  generally  or 
specifically. — ^Ingles  v.  Metropolitan  St. 
R.   Co.    (Mo.   App.),   129   S.   W.   493. 

In  an  action  for  injuries  from  a  car- 
rier's negligence  if  negligence  is  charged 
in  general  terms,  plaintiff  need  only 
show  that  defendant  was  a  common  car- 
rier and  that  plaintiff  was  a  passenger 
and  injured  by  the  carrier  while  being 
carried,  but  if  the  petition  charges  spe- 
cific negligence  the  acts  charged  must  be 
proven  as  alleged  before  a  prima  facie 
case  is  made.  Cooper  v.  Century  Realty 
Co.,  123  S.  W.  848,  224  Mo.  709;  Kirk- 
patrick  v.  Metropolitan  St.  R.  Co.,  211 
Mo.  68,  109  S.  W.  682;  Beave  v.  St.  Louis 
Trans.   Co.,  212   Mo.  331,  111   S.  W.   52. 

Proving  specific  negligence. — An  alle- 
gation that  a  passenger,  while  alighting, 
was  injured  by  a  sudden  starting  of  the 
car,  does  not  permit  proof  of  injury 
caused  while  stepping  from  a  moving  car. 
Haralson  v.  San  Antonio  Tract.  Co.,  53 
Tex.   Civ.   App.  253,   115   S.  W.  876. 

69.  General  allegation. — Augustus  v. 
Chicago,  etc.,  R.  Co.  (Mo.  App.),  134  S. 
W.   22. 

A  declaration  for  injury  to  a  street  car 
passenger,  caused  by  defendant  of  a  car, 
counting  on  negligent  management  of 
the  car,  defects  therein,  and  defects  in 
the  railway,  was  equivalent  to  a  general 
allegation  of  negligence,  relieving  her  of 
the  necessity  of  proving  any  particular 
kind  of  negligence.  Tobin  v.  Pittsfield 
Elect.  St.  R.  Co.,  92  N.  E.  887,  206  Mass. 
581. 

70.  Same  rule  applies. — In  a  street  car 
passenger's  action  for  injuries  caused  by 
a  derailment,  the  complaint  alleged  spe- 
cifically the  manner  in  which  the  de- 
railed car  was  operated,  and  that  by  rea- 


son thereof  the  car  was  derailed,  after 
which  it  alleged  that  plaintiff  was  by 
such  accident,  and  because  of  defendant's 
carelessness  and  negligence,  violently 
thrown  from  her  seat  to  the  ground 
where  the  car  left  the  rail?,  and  that  by 
reason  of  such  accident,  caused  by  de- 
fendant's negligence  as  aforesaid,  plam- 
liff  was  injured,  etc.  Held,  thav  the  gist 
of  the  allegations  was  that  plaintiff  was 
negligently  thrown  from  a  car  and  in- 
jured, so  thnt  plaintiff  was  not  required 
to  prove,  the  specific  averments  as  to  the 
manner  in  which  the  car  was  operated. 
Louisville,  etc..  Tract.  Co.  v.  Snead  find. 
App.),   93   N.    E.    177. 

71.  Proof  of  specific  negligpnce. — A 
complaint  in  an  action  for  injuries  to  a 
passenger  thrown  from  the  platform  of 
the  coach  by  a  lurch  of  the  tiam,  which 
alleges  the  duty  of  the  carrier  to  furnish 
sufficient  coaches  for  the  passengers,  and 
that  it  failed  to  furnish  to  the  passenger 
a  safe  place  in  which  to  tiavel,  and  that 
in  consequence  thereof  the  passenger 
was  in  an  unsafe  place,  is  supported  by 
evidence  that  the  conductor  required  the 
passenger  to  occupy  an  unsafe  place  on 
the  platform  because  of  the  crowded  con- 
dition of  the  coach;  for  if  it  was  neces- 
sary for  the  passenger  to  go  on  the 
platform,  and  he  went  there  under  the 
pressure  of  that  necessity  and  in  obe- 
dience to  the  request  of  the  conductor, 
the  platform  was  for  the  time  the  place 
furnished  him.  Central,  etc.,  R.  Co.  v. 
Brown,  165  Ala.  493,  51  So.  565. 

72.  Active  or  passive  negligence. — As- 
bury  V.  Charlotte  Elect.  R.,  etc.,  Co.,  34 
S.    E.  654,   125    N.    C.   568. 

73.  Wilful  injury. — Plaintiff's  intestate, 
a   man   over   eighty  years   of   age,   was   a 
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wilfulness  in  the  doing  or  refusal  to  do  an  act,  proof  of  mere  negligence  is 
not  sufficient^*  While,  in  an  action  against  a  carrier  for  injuries  which  the 
■complaint  alleges  were  due  to  the  willful  acts  of  defendant's  servants,  proof  of 
simple  negligence  is  not  sufficient,  where  the  evidence  is  open  to  the  interpreta- 
tion that  the  servants'  acts  were  willful,  the  question  is  for  the  jury,  and  an 
mstruction  that  there  was  a  fatal  variance  between  allegations  and  proof  is 
properly  refusedJ^  In  an  action  for  delay  evidence  that  on  account  of  a  wreck 
the  engine  was  detached  from  the  train,  and  used  to  carry  another  car  to  an- 
other point,  delaying  the  train  for  hours,  does  not  support  an  allegation  that 
the  act  was  done  wantonly  and  wilfully^® 

§  3160.  As  to  Persons  Liable. — In  an  action  on  the  case,  by  a  passenger 
in  a  stage  coach,  to  recover  for  an  injury  done  to  him  by  its  upsetting,  the  plain- 
tiff is  entitled  to  recover  if  he  prove  the  liability  of  any  of  the  persons  sued.''"' 
But  in  assumpsit  to  recover  for  an  injury  done  "to  the  plaintiff,  a  passenger,  by 
the  upsetting  of  a  stage  coach,  the  plaintiff  must  prove  the  liability  of  all  persons 
sued.''* 

§  3161,  As  to  Injury  or  Damages. — It  seems  that  the  plaintiff  should  not 
be  restricted  to  the  precise  language  used  in  his  pleading.  Hence,  a  variance 
between  the  allegations  and  the  proof  of  the  injuries  arising  from  the  acts  of 
the  defendant  must  be  substantial  to  avail  the  defendant  on  objection.  Thus, 
it  has  been  held  that  there  was  no  substantial  variance  between  an  allegation  that 
when  plaintiff  struck  the  ground  he  was  shocked  and  shaken  out  of  his  right 
mind,  and  became  senseless,  and  evidence  that  after  falling  he  spoke  a  few  words 
to  persons  who  came  to  his  assistance,  and  then  became  unconscious.''^  Where 
the  declaration  alleged  that  plaintiff  was  a  machinist  when  he  was  injured,  the 
fact  that  the  evidence  showed  that  he  was  a  tool  maker  did  not  prevent  him  from 
recovering  damages  for  deceased  earning  capacity  as  a  skilled  workman,  the  proof 
showing  that  tool  makers  were  machinists,  as  the  word  "machinist"  was  broad 
enough  to  cover  skilled  machinists.**' 

§  3162.  Amendment  to  Conform  to  Proof. — In  some  cases  it  is  within 
the  power  of  the-court  to  order  an  amendment  of  the  declaration  to  conform  to 

passenger  on  one  of  defendant's  trains,  neglected  to  stop,  and  that  plaintiff  con- 
with  a  ticket  to  G.  He  did  not  alight  at  sented  to  alight  at  the  further  place  with- 
a  junction  point,  but  was  found  next  out  objection  or  protest,  there  is  a  fatal 
morning  some  distance  therefrom  in  a  variance.  Louisville,  etc.,  R.  Co.  v.  John- 
frozen     condition,    from    the     effects     of  ston,   79   Ala.   436. 

which  he  died.    A  witness  saw  two  white  Where   a   complaint   against   a   railroad 
men  in  the  uniform  of  defendant  railroad  company   alleged   that   plaintiff   was   will- 
company  come  onto  the  rear  platform  of  fully   injured    by   the    company's    servant, 
the   rear   car   of  the   train   on   which    de-  no  recovery  can  be  had  in  the  absence  of 
ceased    was    riding   and   push    him,   while  proof   that   the    injury   was   willful.      Ind- 
the  train  was  running,  from  the  platform  iana,  etc.,  R.  Co.  v.  Burdge,  94  Ind.  46. 
at  a    point  near    where    he    was     found,  75.  Allegation  of  willful  or  wanton  neg- 
where    the    ground    was    rough    and    un-  ligence. — Highland    Ave.,    etc.,    R.    Co.   v. 
even.     Held   to   establish   a   cause   of   ac-  Winn,  93  Ala.  306,  9  So.  509. 
tion   for  willful  injury,   and  therefore   in-  76.  Wanton   or  wilful  delay. — Aaron  v. 
sufficient    to   sustain    a    count   for    negli-  Southern   Railway,   68   S.   C.   98,   46   S.   E. 
gence.      Louisville,    etc.,    R.    Co.    v.    Per-  556. 
kins,   152  Ala.   133,   44  So.   602.  77.    As  to     persons    liable. — McCall    v. 

74.  Mere  negligence  insufficient. —  Forsyth  (Pa.),  4  Watts  &  S.  179. 
Where  •  the  complaint,  in  an  action  78.  Persons  liable  in  assumpsit. — Mc- 
against  a  railroad  company  for  the  con-  Call  v.  Forsyth  (Pa.),  4  Watts  &  S.  179. 
ductor's  refusal  to  stop  its  train  at  the  79.  Allegations  as  to  injury. — 'Interna- 
proper  station,  alleges  that  he  "willfully  tional,  etc.,  R.  Co.  v.  Hugen,  45  Tex.  Civ. 
refused"  to  stop,  and  carried  her  several  App.  336,  100  S.  W.  1000. 
hundred  yards  beyond,  "without  her  con-  80.  "Tool  maker"  or  machinist. — Fill- 
sent  and  against  her  protest,"  and  the  inghara  v.  Michigan  United  Railways,  117 
evidence    shows    that   the   conductor    only  N.  W.  635,  154  Mich    233. 
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Ihe  proof,  where  it  is  necessary  to  promote  substantial  justice.^! 

§§  3163-3193.  Presumptions  and  Burden  of  Proof— §  3163.  In  Ac- 
tion for  Failure  to  Perform  Contract. — In  General. — The  law  will  not  pre- 
sume willful  violations  of  duty,  and  one  alleging  that  his  rights  have  been  will- 
fully invaded  has  the  burden  of  proving  it  by  something  more  than  mere  surmise 
or  conjecture.®^ 

In  Contract  or  Tort. —  A  carrier's  liability  for  damages  for  breach  of  con- 
tract for  carriage  of  a  passenger  is  subject  to  the  same  rules,  and  may  be  estab- 
lished by  like  testimony  and  presumptions,  as  in  cases  of  torts  based  on  the  same 
facts.** 

Refusal  to  Receive  and  Carry. — The  burden  is  on  a  carrier  to  justify  its 
refusal  to  accept  as  passengers  those  properly  applying  for  transportation  by 
showing  the  existence  of  the  special  facts  warranting  such  refusal.** 

Presumption  of  Knbwledge  of  Passenger  as  to  Trains. — A  constant 
traveler  on  a  line  of  railroad  is  presumptively  chargeable  with  knowledge  of  the 
points  at  which  trains  on  the  line  will  stop.*^ 

Refusal  to  Honor  Ticket.— In  an  action  against  a  railroad  company  to  re- 
cover for  the  taking  up  and  destruction  by  a  conductor  of  plaintiff's  ticket,  and 
compelling  him  to  pay  cash  fare,  where  there  is  a  conflict  of  evidence  as  to 
whether  the  ticket  was  a  good  one  or  one  that  had  expired,  the  fact  that  the  con- 
ductor destroyed  it  raises  the  presumption  that  it  was  good,  since  it  was  his  duty, 
in  any  event,  to  turn  it  in  to  the  auditor  of  the  road.*® 

Where  Time  Limit  Transpired. — Where  the  time  for  transportation  to  des- 
tination had  expired  when  a  passenger  presented  his  coupon  ticket  to  the  last 
carrier,  in  an  action  for  refusal  to  carry  him  for  that  reason,  the  burden  was 
upon  plaintiff  to  show  that  the  time  limitation  contained  in  the  ticket  was  unrea- 
sonable.*'^ 

Breach  of  Mileage  Contract — ^Assumed  Liability. — In  an  action  against 
a  carrier  for  breach  of  a  contract  contained  in  a  mileage  book  issued  by  another 
company,  evidence  that  the  defendant's  ticket  collector  had  often  recognized  the 
mileage  contract  tends  to  show  an  assumption  of  the  contract'  by  defendant  and 
a  recognition  of  its  liability  thereunder.** 

Failure  to  Stop  and  Receive. — Where  a  carrier  advertises  on  the  schedule 
of  its  trains  that  it  will  stop  at  a  certain  station  for  the  purpose  of  receiving  and 
discharging  passengers,  it  impliedly  contracts  with  a  passenger  to  do  so,  and 
while  some  overruling  necessity  might  excuse  its  passing  the  station,  the  burden 
would  be  on  the  carrier  to  show  it.*^ 

Separation  of  Passengers. — Where  the  law  provides  that  carriers  shall 
furnish  equal  but  separate  accommodations  for  the  white  and  colored  races,  etc., 

81.  Amendment  to  conform  to  proof.  84.  Refusal  to  receive. — St.  Louis,  etc., 
— Where  a  complaint  against  a  carrier  R.  Co.  v.  Laurence,  106  Ark.  544,  153  S. 
for    injuries    to    a    passenger    alleged    the       W.   799. 

passenger's     unwarranted     arrest     caused  85.   Presumption   of  knowledge   of  pas- 

by    the    conductor,    it    was    competent    to  senger  as  to  trains. — Powell  v.  St.  Louis, 

show  both  the  arrest  and  an  unwarranted  etc.,  R.  Co.  (Mo.),  129  S.  W.  963. 

assault    committed    on    the    passenger    by  gS.  Presumption  as  to  validity  of  ticket. 

the  conductor    though  the  complamt  was  _LouisviIle,    etc.,    R.    Co.    v.    Donaldson, 

silent   as   to   the   assault;    it   bemg  within  43  g,  ^Z.  439,  19  Ky.  L.  Rep.  1384. 

the   power   of  the   court   to   have   ordered  or,     r,  c       \    ^      -l.             ^i^t,- 

an   amendment  of  the   complaint  to   con-  „87.    Refusal   to   honor   ticket.-B nan   v 

form    to    the    proof.     Baumstein    v.  INew  ?/^^°"' /'i^:'  .    't.^T'    i  ^  ^^f.  I^.^'a  ^^ 

York    City  R.    Co.,    107    N.  Y.   S.  23,    56  ^ont.  109,  25  L.  R.  A.,  N.  S.,  459,  20  Am. 

Misc.  Rep.  498.  ^  Eng.  Ann.  Cas.  311. 

82.  Failure  to  perform  contract  in  gen-  88.  Assumption  of  liability  under  con- 
€ral.— Hunter  v.  Southern  Railway,  73  S.  tract.— Johnson  v.  Michigan  United  Rail- 
E.    1017,   90   S.    C.   507.  ways,  153  Mich.  65,  116  N.  W.  529. 

83.  In  contract  or  tort. — El  Paso,  etc.,  89.  Failure  to  stop  and  receive. — Ow- 
R.  Co.  V.  Landon  (Tex.  Civ.  App.),  134  gns  v.  Atlantic,  etc.,  R.  Co.,  147  N.  C.  357, 
S.  W.  744.  61   S.   E.   198. 
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in  an  action  for  damages  for  compelling  plaintiff's  children  to  ride  in  cars  as- 
signed to  the  colored  race,  it  being  alleged  that  the  children  belonged  to  the  white 
race,  the  burden  is  on  the  plaintifif  to  show  that  the  children  belonged  to  the 
white  race  according  to  the  rules  of  determination  laid  down  by  law.®** 

Delay — Failure  to  Make  Schedule. — It  being  shown  that  a  carrier  failed 
to  make  its  schedule  time  and  connections  resulting  in  injury  to  a  passenger,  a 
presumption  of  negligence  arises,  putting  on  the  carrier  the  burden  of  showing- 
that  such  failure  was  not  due  to  its  negligence. ^^  In  such  cases  it  is  deemed  that 
the  carrier  is  the  only  one  who  can  explain  the  causes  of  the  delay.®^  So  where 
the  defendant  alleges  that  the  delay  was  caused  by  a  wreck  on  one  of  its  branch 
lines,  the  burden  is  on  defendant  to  show  that  it  was  in  no  way  responsible  for 
the  wreck,  or  that  it  used  due  diligence  to  repair  the  damage  and  resume  opera- 
tion of  its  trains.®^ 

Presumption  of  Willfulness. — In  an  action  against  a  railroad  company  be- 
cause of  the  delay  of  a  train  upon  which  plaintiff  expected  to  travel,  a  presump- 
tion that  defendant  was  negligent  because  of  long  delay  in  making  connections 
according  to  schedule  rebutted  the  presumption  that  defendant  willfully  caused 
the  delay,  ."since  two  contrary  presumptions  will  not  arise  from  the  same  fact.^* 

Failure  to  Stop  and  Discharge. — A  railroad  company  is  conclusively  pre- 
sumed to  know  of  its  undertaking  to  carry  a  passenger  to,  and  stop  at,  a  flag 
station,  when  he  buys  a  ticket  therefor,  and  boards  the  proper  train,  regardless 
of  the  conductor's  neglect  of  his  duty  to  call  for  his  ticket,  and  so  inform  him- 
self of  the  passenger's  destination. ^^ 

Failure  to  Stop  Reasonable  Time. — Where  the  gravaman  of  the  complaint 
is  that  the  train  did  not  stop  long  enough  to  enable  plaintifif,  by  the  use  of  rea- 
sonable diligence,  to  leave  the  cars  in  safety,  such  allegation  must  be  established 
by  proof ;  the  fact  that  plaintiff  was  carried  beyond  her  destination  establishes 
no  presumption  of  negligence  on  the  part  of  the  carrier.'^ 

§  3164.  In  Actions  for  Ejection. — As  a  general  rule  in  actions  for  ejec- 
tion of  passengers  the  burden  is  on  plaintiff  to  prove  by  a  preponderance  of  the 
evidence  the  truth  of  the  facts  alleged. ^^    Thus,  a  passenger  who  claims  to  have 

90.  Separation  of  passengers. — Acts  92.  Tn  an  action  asrainst  a  railroad  com- 
1890,  p.  152,  No.  Ill,  requires  railroad  pany  because  of  tlie  delay  of  a  train  upon 
companies  to  provide  equal,  but  separate,  which  plaintifif  expected  to  travel;  where 
accommodations  for  the  white  and  col-  there  was  evidence  of  long  delay  in  mak- 
ored  races,  and  makes  it  a  misdemeanor  ing  schedule  connections,  resulting  in 
to  assign  a  passenger  to  a  coach  other  some  expense  and  loss  of  time  to  a  pas- 
than  the  one  set  aside  for  persons  of  his  senser,  a  presumption  of  negligence  arose 
race.  Plaintiff  sued  for  damages  on  the  which  it  was  incumbent  on  the  carrier 
ground  that  two  of  his  children,  born  of  to  negative;  the  carrier  being  the  only 
white  parents,  had  been  unlawfully  as-  one  that  could  make  such  explanation, 
signed  by  the  conductor  to  a  coach  set  Mulligan  v.  Southern  R.  Co.,  84  S.  C.  171, 
apart  for  colored  people.     Held,  that  the  65   S.   E.   1040. 

burden  of  proof  was  on  plaintiff  to  show  93.    Defense    set     up    by    defendant. — 

that   his    children    belonged   to   the   white  International,    etc.,    R.    Co.   v.    Harder,   81 

race,    and    undtr   the    statute    any   person  S.  W.  356.  36  Tex.  Civ.  App.  151. 

having   an   appreciable   mixture   of   negro  94.    Presumption    of   wilfulness. — Mulli- 

blood   belongs   to   the   colored   race.     Lee  gan   v.   Southern   R.  Co.,   84  S.   C.  171,  65 

V.   New   Orleans,   etc.,   R.   Co.,  51   So.   183,  S.   E.   3  040. 

125  La.  236.                                                   ■  95.    Failure    to    stop    and    discharge. — 

91.  Delay — Failure  to  make  schedule.—  San  Antonio,  etc.,  R.  Co.  v.  Dykes  (Tex. 
Taber  v.   Seaboard   Air   Line   Railway,   62  Civ.    App.),   45    S.   W.   758 

S.   E.  311.  S]   S.  C.  317.  96.   Failure   to   stop   reasonable   time. — 

Where  a  carrier  has  failed  to  make  its  Hewes    v.    Philadelphia,    etc.,    R.    Co.,    76 

schedule  time  to  the  injury  of  a  passen-  Md.  154.  34  kl\.  335. 

ger,   a   presumption   of   negligence   arises,  97.     Facts    alleged    in    declaration. — Et 

and  the  burden  is  on  the  carrier  to  show  Paso    Elect.    R.    Co.   v.    Alderete,   36   Tex. 

that  such  failure  was  not  due  to  its  neg-  Civ.  App.  143,  81  S.  W.  1246. 
ligence.      Taber    v.      Seaboard     Air     Line  In  an  action  for  damages  in  ejecting  a 

Railway,    66    S.    E.    292,    84    S.    C.    291,    19  passenger  from   a  train,   when   the  plead- 

Am.  &  Eng.  Ann.  Cas.  1132.  ings  put  in  issue  the  facts  whether  plain- 


2663  ACTIONS.  §  3164 

been  ejected  from  a  train  while  attempting  to  ride  on  a  commutation  ticket  is- 
sued to  a  firm,  has  the  burden  of  proving  the  existence  of  the  firm,  and  that 
he  was  a  member  thereof.®^  So  in  an  action  against  a  street  railway  company 
for  ejecting  a  passenger  who  presented  an  improperly  punched  transfer,  the 
burden  is  on  him  to  show  that  the  conductor  on  the  first  car  was  bound  to  issue 
■a  transfer  to  him  to  the  car  from  which  he  was  ejected. ^^  But  where  a  railroad 
company,  in  an  action  by  a  passenger  to  recover  damages  for  a  wrongful  eject- 
ment, admitted  the  ejectment  complained  of,  and  pleaded  facts  authorizing  it 
which  were  denied  by  the  passenger,  the  burden  of  proof  was  on  the  company.^ 
Where  defendant,  by  its  answer,  admits  that  plaintiff  is  entitled  to  actual  dam- 
ages, the  burden  of  proof  is  upon  it,  under  a  statute  which  provides  that  "the 
burden  of  proof  in  the  whole  action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side."  ^ 

Relation  of  Carrier  and  Passenger. — The  burden  of  showing  that  the  ex- 
pulsion of  a  person  from  a  car  lawful  does  not  devolve  on  a  railway  company 
until  it  be  shown  that  such  person  was  rightfully  in  the  car.*  In  an  action  for 
damages  for  injuries  sustained  by  plaintiff  in  being  put  off  a  railroad  train,  the 
plaintiff  must  prove,  not  that  the  train  was  that  of  defendant,  but  it  was  in  de- 
fendant's use  at  the  time.*  But  when  it  is  admitted  that  a  railroad  company 
which  is  sued  for  the  ejection  of  a  passenger  from  the  train  is  the  owner  of  the 
railroad  on  which  the  train  runs,  a  presumption  arises  that  the  same  is  operated 
by  the  company  owning  it,  and  the  burden  of  proof  is  upon  such  company  to 
show  to  the  satisfaction  of  the  jury  that  such  is  not  the  fact.^ 

Reasonableness  of  Rules  of  Carrier. — The  general  rule  is  that  it  will  be 
presumed  that  the  requirement  of  the  conductor  as  to  the  payment  of  fare,  in- 
creased fare,  etc.,^  was  lawful,  where  the  carrier  is  sued  for  a  wrongful  ejection. 

Validity  of  Ticket  or  Transfer. — A  railroad  company  sued  for  ejecting  a 
passenger  has  the  burden  of  showing  that  the  ticket  was  not  legal,  and  that  the 
conductor  was  not  authorized  to  receive  it,  where  the  ticket  was  evidently  gen- 

tifif    voluntarily    left    the    train,    and    what  such  conditions.     Daniels  v.   Florida,   etc., 

was  the  regular  fare,  the  burden  of  proof  R.  Co.,  39  S.  E.  762,  62  S.  C.  1. 

is  on  plaintiff.     Wilsey  v.  Louisville,  etc.,  g.       Statutory       provisions.— Louisville, 

R.  Co.,  83   Ky.  511,  7  Ky.  L.  Rep.  498.  etc.,  R.   Co.  v.   Champion,  24  Ky.   L.   Rep. 

98.  Right  to  use  commutation  ticket 87.  68  S.  W.  143.    See  Ky.  Civ.  Code  Prac, 

Granier  v.   Louisiana,   etc.,   R.   Co.,  42  La.  §   526. 

Ann.   880,  8   So.  614.  3.    !„     action    for    ejectment.— Central, 

99.  Right  to  transfer.— Birmingham  R.,  etc.,  R.  Co.  v.  Cannon,  32  S.  E.  874,  lOR 
etc.,    Co.   V.   Turner   154   Ala.    543,    45    So.       Q^    838. 

i'    -c--     i_     ...      J—-J.1.  J      o     11U  r  4.  Relation  of  carrier  and  passenger. — 

1.    Eiectment    admitted. — Snellbaker  v.  r^  „■  r\  m       ^       r^       ,«   /-. 

ID  J       1        i        -D     ri        nA    TT       en.,    nn  c  Sullivau   V.   Oregou   R.,   ctc,   Co.,   13   Ote. 

Paducah,    etc.,    R.    Co.,    94    Ky.    597,    33  S.  ,„,    „  p,,    ™   %    An.    R.,.    ^r.s 


W.   509,   15   Ky.   L.   Rep.   380. 


392,  7  Pac.  508,  53  Am.  Rep.  364. 


The   burden   was   on  'defendant,   a   rail-  5.  Presumption  arising  on  admission.— 

road   company,    sued    for   ejecting   a   pas-  Peabody  v.  Oregon   R.,  etc.,   Co.,  21   Ore. 

Sanger,  to  sustain  its  defense  that  he  had  ^^1>  ^^  Fs-C.  1053,  12  L.  R.  A.  833. 

refused  to  pay  his  fare,  etc.     Holt  v.  Han-  6.   Reasonableness  of  rules.^Where  the 

tiibal,  etc.,  R.  Co.,  74  S.  W.  631,  174  Mo.  complaint    in    an    action    against    a    street 

534.  railroad     company,      m    a     city     of   over 

Under  Rev.  St.  1899,  §  1074  (Ann.  St.  100,000  population,  for  the  ejection  of  a 
1906,  p.  933),  authorizing  the  ejection  of  passenger  for  the  nonpayment  of  fare, 
passengers  for  nonpayment  of  fare  or  of-  does  not  allege  that  the  company  was  not 
fensive  conduct,  the  burden  is  on  a  rail-  acting  under  a  contract  with  the  city, 
road  company  sued  for  ejecting  a  passen-  made  in  pursuance  of  3  Burns'  Rev.  St. 
ger  to  show  ejection  on  a  statutory  1901,  §  5458c  et  seq.,  authorizing  and  re- 
ground.  Ferguson  v.  Missouri  Pac.  R.  lating  to  such  contracts,  which  would  au- 
Co.   (Mo.  App.),  138  S.  W.  799.  thorize  the  charge  of  an  increased  fare,  it 

Where   a  carrier   defends   an   action   by  will  be  presumed  that  the  requirement  of 

a  passenger  for  wrongful  ejection  on  the  the   conductor   as   to   the  payment   of  the 

ground  of  the  passenger's  failure  to  com-  increased  fare  was  lawful.     Smith  v.  Ind- 

ply  with  conditions  of  his  ticket,  the  bur-  ianapolis  St.  R.  Co.,  63  N.  E.  849,  158  Ind. 

den  of  proof  is     on  the     carrier  to  show  435. 
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uineJ  And  where  transfers  are  received  by  a  passenger  from  a  street  car  con- 
ductor in  response  to  a  request  made  in  due  course  for  proper  transfers,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  they  were  proper 
tokens  of  transfer,  and  entitled  the  passenger  to  passage  on  the  car  to  which  he 
transferred,  and  that  the  conduct  of  the  conductor  of  that  car  in  refusing  to  re- 
ceive them  in  lieu  of  cash  fares  was  unwarranted.® 

Ticket  Purchased  of  Broker. — A  person  who  purchases  of  a  ticket  broker 
a  ticket  which  purports  on  its  face  to  have  been  irregularly  issued  has  the  burden 
of  proving,  in  an  action  against  a  carrier  for  ejection  from  a  train  for  refusal 
to  pay  his  fare  otherwise  than  with  the  ticket,  that  the  sale  by  the  broker  was 
authorized.® 

Special  Contract. — Where  a  passenger,  suing  for  wrongful  ejection  from 
the  train  on  the  refusal  of  the  conductor  to  honor  his  ticket,  which  had  expired, 
relied  on  a  special  contract  with  the  agent  selling  the  ticket  that  he  should  have 
the  right  to  the  trip  until  a  designated  date,  an  answer  alleging  that  the  contract 
was  evidence  by  the  ticket  alone  denied  the  special  contract,  and  the  burden  of 
proof  was  on  the  passenger.^" 

Failure  to  Produce  Ticket. — In  an  action  by  a  passenger  who  was  ejected 
from  a  railroad  train,  though  he  had  a  ticket,  where  the  company  defended  on 
the  ground  that  he  failed  to  produce  his  ticket,  the  burden  of  proving  that  he 
intended  to  produce  his  ticket  and  that  he  so  notified  the  conductor  is  on  the 
plaintiff." 

Authority  of  Servant. — In  an  action  against  a  railroad  company  for  injuries 
caused  by  being  ejected  from  a  train  by  a  brakeman,  the  burden  of  proof  is  upon 
the  plaintiff  to  show  that  the  brakeman  had  authority  to  eject  him.^^  But  the 
rule  is  otherwise  where  the  conductor  ejects  a  passenger  and  if  there  is  no  dis- 
pute as  to  the  fact  of  a  passenger's  having  been  ejected  by  a  person  representing 
himself  to  be  a  conductor,  and  possessed  of  the  paraphernalia  of  such  officer  at 
the  time,  and  being  actually  engaged  in  taking  fares  of  other  passengers,  a  strong 
presumption  is  created  that  such  person  was  in  fact  a  conductor  of  the  train. i* 

§§  3165-3193.  In  Actions  for  Personal  Injury— §  316  5.  As  to  Rela- 
tion of  Carrier  and  Passenger. — A  person  suing  a  carrier  for  injuries  received 
while  a  passenger  must  establish  the  fact  that  he  was  a  passenger  at  the  time.i* 
In  an  action  for  injuries  alleged  to  have  occurred  while  plaintiff  was  boarding 

7.  Validity  of  ticket. — Ferguson  v.  Mis-  and  acts  as  such,  and  is  recognized,  it 
souri  Pac.  R.  Co.  (Mo.  App.),  128  S.  W.  must  be  presumed  that  he  is  in  the  car- 
799.  rier's   employ   as    a    conductor.      Hoffman 

8.  Validity  of  transfer. — Summerfield  v.  v.  New  York,  etc.,  R.  Co.,  44  N.  Y.  Super. 
St.   Louis   Trans.   Co.,   84   S.   W.   172,   108  Ct.   1. 

Mo.  App.  718.  Where  a  man  appears  on  a  train  wear- 

9.  Ticket  purchased  of  broker. — Comer  ing  a  brakeman's  cap  and  jacket,  and  as- 
■V.  Foley,  98  Ga.  678,  35  S.  E.  671.  suming  to  act  with   authority,   it  may  be 

10.  Special  contract. — Cincinnati,  etc.,  presumed  that  he  was  in  the  company's 
R.  Co.  V.  Carson,  140  S.  W.  71,  145  Ky.  81.  employ  as  a  brakeman.     Hughes  v.   New 

11.  Failure  to  produce  ticket.— Louis-  York,  etc.,  R.  Co.,  36  N.  Y.  Super.  Ct. 
ville,   etc.,   R.   Co.  v.   Mason,  4  Ala.   App.  222. 

353,  58  So.  963.  14.    General  rule  as  to  burden  of  proof. 

12.  Authority  of  servant. — Lake  Shore,  — Birmingham  R.,  etc.,  Co.  v.  McCurdy, 
etc.,  R.  Co.  V.  Peterson,  42  N.  E.  480,  43  172  Ala.  488,  55  So.  616;  Domenico  v.  El 
N.  E.  1,  144  Ind.  214.  Paso   Elect.   R.   Co.    (Tex.   Civ.  App.),  90 

The  authority  of  a  brakeman   to  put  a  S.  W.  60. 
passenger    off  a    train    will    not  be    pre-  The  burden  is  on  plaintiff  to  prove  that 

sumed,     but    must    be     proved.       Illinois  he  was   a  passenger.     Lincoln  Tract.   Co. 

Cent.  R.  Co.  v.  Black,  133  III.  App.  439.  v.    Webb,    73    Neb.    136,    102    N.    W.    258, 

13.  Ejection  by  conductor. — Lampkins  119  Am.  St.  Rep.  879;  Meschneck  v. 
V.  Vicksburg,  etc.,  R.  Co.,  42  La.  Ann.  997,  Brooklyn,  etc.,  R.  Co.,  109  N.  Y.  S.  594, 
8   So.  630.  125   App.   Div.  265;   Schneier  v.   Brooklyn 

Where  a  train  is  in  motion,  and  a  man  Heights  R.  Co.,  109  N.  Y.  S.  595,  J  25  App. 
appears  with  a  conductor's  cap  and  badge,      Div.  911. 
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one  of  defendant's  cars  as  a  passenger,  while  the  car  was  standing  at  a  regular 
stopping  place  for  the  reception  of  passengers,  the  burden  was  on  plaintiff  to 
prove  that  he  was  a  passenger.^^ 

Mail  Clerk. — In  an  action  for  the  death  of  a  railway  mail  clerk,  the  burden 
of  proving  that  deceased  was  in  the  discharge  of  his  official  duties  at  the  time  of 
the  accident  in  which  he  was  killed  is  on  plaintiff.^® 

Person  Riding  on  Freight. — It  seems  to  be  the  rule  that  a  person  claiming 
to  have  been  injured  while  riding  on  a  freight  train  as  a  passenger  must  show 
that  the  railway  company  allowed  such  trains  to  carry  passengers. ^'^  And  in  an 
action  to  recover  for  the  death  or  injury  of  one  riding  on  a  freight  train  in  vio- 
lation of  the  company's  rule  forbidding  the  carrying  of  passengers  on  freight 
trains,  the  burden  of  showing  that  the  attitude  the  company  assumed  towards  the 
deceased  was  that  of  a  carrier  of  passengers  is  on  the  plaintiff.^* 

Status  of  Person  Riding  on  Engine. — Where  the  printed  regulations  of 
the  defendant  prohibited  the  engineer  from  allowing  persons  not  in  its  employ- 
ment to  ride  upon  the  engine,  and  where  the  engineer  informed  the  plaintiff  that 
it  was  against  the  rule  to  carry  him  in  that  way,  but  nevertheless  allowed  him 
to  ride,  the  presumption  is  against  the  right  of  the  plaintiff  to  be  upon  the  engine, 
whether  he  paid  fare  or  rode  free.^^ 

Person  Riding  on  Employee's  Pass. — The  fact  that  plaintiff  was  riding  on 
an  employee's  pass  raises  a  prima  facie  presumption  that  he  was  a  servant  of 
the  company.  20 

Authority  of  Servant  to  Contract.— It  is  not  to  be  presumed  that  brakemen 
and  other  servants  of  similar  duties  have  authority  to  make  contracts  of  carriage 
at  all  or  that  a  person  could  by  virtue  of  such  a  contract  become  a  passenger.^^ 

Presumptions  as  to  Contract. — Where,  in  an  action  by  a  husband  and  wife 
against  a  railroad  company  for  injuries  received  by  the  wife  while  a  passenger, 
it  does  not  appear  who  paid  for  the  ticket  on  which  the  wife  traveled,  the  pre- 

15.  Person  boarding  car  at  regular  fendant's  freight  train  under  an  agree- 
stopping  place. — Alabama,  etc.,  R.  Co.  v.  ment  with  the  brakeman,  and  did  nnt  ride 
Bates,  149  Ala.   487,   43   So.   98.  in  the  caboose,  but  on  a  coal  car,  it  was 

16.  Mail  clerk. — Schuyler  v.  Southern  not  to  be  presumed  that  the  brakeman  had 
Pac.  Co.,  37  Utah  581,  3  09  Pac.  458,  re-  authority  to  make  such  agreement,  or 
hearing  denied  in  109  Pac.  1025.  that  plaintiff  acquired  the  relation  of  pas- 

17.  Person  riding  on  freight. — Texas,  senger  by  getting  on  the  car,  but  the  bur- 
etc,  R.  Co.  V.  Black,  87  Tex.  160,  37  S.  den  was  on  plaintiff  to  prove  such  facts. 
W.    118.  Judgment   78   S.   W.   249,   reversed  in   Mis- 

18.  Riding  in  violation  of  carrier's  rules.  souri,  etc.,  R.  Co.  v-  Huff,  81  S.  W.  525, 
—San    Antonio,    etc.,    R.    Co.    v.      Lynch       98  Tex.  110. 

(Tex.  Civ.  App.),  55  S.  W.  517.  Burden  of  proof  to  show  authority   of 

Where   passengers    are     forbidden     on  employees  to  allow  persons  in  train. — In 

freight   trains   and   there   are   no   cars   at-  International,  etc.,  R.  Co.  v.  Cock,  6S  Tex. 

tached   to   the   trains   except   freight   cars,  713^  5  g,  w.  635,  2  Am.  St.  Rep.  521,  there 

the   burden    of   proving   that   the    injured  ^vas  no  dispute  as  to  appellee  having  the 

person  was  justified   in  riding  thereon   is  consent  of  the  appellant  to  ride  on  a  hand 

on    the    party    claiming    damages    for    his  car,   but  it   was   denied  that   such   servant 

injury.      Houston,   etc.,    R.    Co.   v.   Moore,  had    any    authority    to     give      appellant's 

49   Tex.   31,   30  Am.   Rep.   98.  consent  for  him  to  do  so,  and  there  was 

19.  Status  of  person  riding  on  engine.—  evidence  tending  to  support  this  view  of 
R.obertson  v.  New  York,  etc.,  R.  Co.  (N.  the  case.  It  was  held  that  the  district 
Y.),   22   Barb.   91.  court    erred    in    holding    as    a    matter    of 

20.  Person  riding  on  employee's  pass.  law,  under  the  facts  of  the  case,  that  ap- 
— Pennsylvania  R.  Co.  v.  Books,  57  Pa.  pellee  tiad  the  consent  of  appellant  to 
339,   98  Am.   Dec.  239.  ride  upon   a  hand   car,  but  that   it  should 

21.  Authority  of  servants  to  contract. —  have  been  left  to  the  jury,  under  appro- 
Missouri,  etc.,  R.  Co.  V.  Huff,  98  Tex.  110,  priate  instructions,  to  determine  the 
81  S.  W.  525;  International,  etc.,  R.  Co.  status  of  appellee  in  connection  of  said 
V.  Anderson,  82  Tex.  516,  17  S.  W.  1039;  car,  citing  Jackson  v.  Second  Ave.  R.  Co., 
Missouri,  etc.,  R.  Co.  v.  Williams,  91  Tex.  47  N.  Y.  274,  7  Am.  Rep.  448;  Redding 
855,  42  S.  W.  855.  v.  South  Carolina  R.  Co.,  3  S.  C.  1,  16  Am., 

Where    plaintiff    took    passage    on    de-       Rep.  681. 


§§  3165-3167 


CARRIERS. 


2666 


sumption  is  that  the  implied  contract  for  her  safe  carriage  was  made  with  her, 
and  not  with  the  husband. ^^ 

Presumption  Arising  from  Ticket  Issued. — Where  there  is  no  coupon  or 
other  statement  on  the  ticket  to  indicate  that  any  part  of  the  contract  is  to  be 
performed  by  any  other  carrier  than  the  defendant,  it  would  be  presumed  that 
plaintiff  is  to  be  under  defendant's  care  during  the  whole  trip,  and  the  burden 
is  on  defendant  to  show  that  such  is  not  the  fact.^^ 

Waiver  of  Contractual  Limitations. — Where  the  contract  under  which 
plaintiff  was  being  transported  limited  his  right  to  occupy  certain  portions  of  the 
train  while  in  transit,  the  burden  is  on  him  to  show  a  waiver  of  the  benefits  of 
such  contract  in  that  respect.^* 

§  3166.  As  to  Injury. — In  an  action  by  a  passenger  against  a  carrier  he  must 
prove  the  injury  alleged  in  his  pleading,^'  and  show  that  such  injury  was  the 
proximate  result  of  the  carrier's  negligence. ^^ 

§§  3167-3193.  As  to  Negligence  or  Cause  of  Injury— §  3167.  In  Gen- 
eral.— The  burden  is  upon  a  plaintiff  who  seeks  to  recover  from  a  carrier  dam- 
ages for  personal  injuries  sustained  while  upon  his  journey  to  prove  negligence 
or  facts  from  which  a  presumption  of  negligence  arises, ^'^  and  a  charge  of  the 
court  which  places  the  burden  of  proof  on  the  carrier  is  erroneous. ^^  Because 
a  passenger  is  injured  without  his  fault,  it  will  not  be  presumed  that  injury  re- 
sulted from  carrier's  negligence,  nor  is  the  burden  on  carrier  to  show  that  it  did 
not.28     jn  an  action  against  a  carrier  for  injuries  to  a  passenger,  the  burden  of 


22.  Presumptions  as  to  contract Ful- 
ler V.  Naugatuck  R.  Co.,  2]   Conn.  .557. 

23.  Presumption  arising  from  ticket  is- 
sued.— Clemmens  v.  Washington  Park 
Steamboat    Co.,    162    Fed.    815. 

24.  Waiver  of  contractual  limitations. 
— (Illinois  Cent.  R.  Co.  v.  Jennings,  229 
111.  608,  82   N.   E.  403. 

25.  As  to  injury. — Casper  v.  New  Or- 
leans R.,  etc.,  Co.,  121  I^a.  603,  46  So.  666. 

26.  Proximate  result  of  negligence. — 
See  post,  "Connection  between  Negli- 
gence and   Injury,"  §  3168. 

27.  Burden  of  proving  negligence^ — In 
general. — Georgia. — Davis  v.  Central  Rail- 
road, 60  Ga.  329;  Mitchell  v.  Western,  etc., 
R.  Co.,  30  Ga.  22;  Western,  etc.,  R.  Co. 
V.  Hunt,   116   Ga.  44S,  42   S.   E.  785. 

Indiana. — Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.   471,    17   Am.    Rep.   719. 

Louisiana. — Casper  v.  New  Orleans  R., 
etc.,  Co.,  121  La.  603,  46  So.  666. 

Michigan. — Thurston  v.  Detroit  United 
R.   Co.,   100   \*.  W.  395,   137   Mich.  ^31. 

Missouri. — Young  v.  Missouri  Pac.  R. 
Co.  (Mo.  App.),  84  S.  W.  175,  affirmed  in 
88  S.  W.  767,  113  Mo.  App.  636. 

Pennsylvania. — Barlick  v.  Baltimore, 
etc.,  R.  Co.,  41  Pa.  Super.  Ct.  87.    ' 

Tennessee. — Railroad  v.  Mitchell,  58 
Tenn.    (11    Heisk.)    400. 

Texas. — Gillf,  etc.,  R.  Co.  v.  Williams, 
70  Tex.  159,  8  S.  W.  78;  St.  Louis,  etc.,  R. 
Co.  V.  Burns,  71  Tex.  479,  481,  9  S.  W. 
467;  Mexican  Cent.  R.  Co.  v.  Lauricella, 
87  Tex.  277,  279,  38  S.  W.  277,  47  Am.  St. 
Rep.  103;  St.  Louis,  etc.,  R.  Co.  v.  P.->rks, 
97  Tex.  131,  76  S.  W.  740;  Paris,  etc.,  R. 


Co.  V.  Robinson,  53  Tex.  Civ.  App.  12, 
114  _S.  W.  658. 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Rhodes,  109  Va.  176,  63  S.  E.  445. 

In  an  action  for  injury  to  a  passenger, 
plaintiff  must  show  a  breach  of  duty  on 
the  carrier's  part,  or  on  the  part  of  its 
servants,  which  has  produced  the  injury. 
Feil  V.  West  Jersey,  etc.,  R.  Co.,  77  N.  J.  L. 
502,   72  Atl.   362._ 

Charging  negligence  of  codefendants. — 
Where  plaintiff  who  was  injured  in  a  col- 
lision between  street  cars  sued  tv.'O  street 
railroad  companies,  and  charged  that  she 
suffered  damages  through  the  negligence 
of  the  sfervants  of  both,  the  burden  was 
on  her  to  prove  such  charge.  Chlanda  v. 
St.  Louis  Trans.  Co.,  112  S.  W.  249,  213 
Mo.    244. 

Assault. — One  suing  a  street  railway 
company  for  injuries  received  while  a  pas- 
senger, in  consequence  of  being  assaulted 
by  the  conductor,  has  the  burden  of 
showing,  by  the  weight  of  the  evidence, 
that  the  injury  was  caused  by  the  wrong- 
ful act  of  the  conductor,  or  the  verdict 
must  be  for  the  company.  Rosenkovitz 
V.  United  R.,  etc.,  Co.,  lOS  Md.  306,  70 
Atl.  108. 

28.  Charge  erroneous. — Mexican  Cent. 
R.  Co.  V.  Lauricella,  87  Tex.  277,  28  S. 
W.  377.  47  Am.  St.  Rep.  103. 

29.  No  presumption  from  mere  injury. 
— Texas,  etc.,  R.  Co.  v.  Buckalew,  3  Tex. 
Civ.  App.  272,  275,  22  S.  W.  994;  loncs  v. 
Ft.  Worth,  etc.,  R.  Co.,  47  Tex.  Civ.  App. 
596,  105  S.  W.  1007,  citing  Gulf,  elc,  R. 
Co.  71.  Shieder,  88  Tex.  153,  30  S.  W.  902, 
28  L.  R.  A.  538;  Mt.  Adams,  etc.,  R.  Co. 
V.  Isaacs,  18  O.  C.  C.  177,  10  O.  C.  D.  49. 
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proof  of  negligence  where  it  is  denied,  is  on  the  plaintiff,  and  can  not  be  shifted 
to  the  defendant  without  showing  that  the  injury  in  question  was  caused  by  some 
person  or  thing  connected  with  the  carrier's  railroad  or  business  of  transporta- 
tion.^"^  Here  as  in  other  cases  the  burden  is  on  plaintiff  to  show  all  the  essential 
elements  of  actionable  negligence. ^^    While,  as  will  be  shown  later,^^  ^  presump- 


30.  Carrier  must  control  agency  injur- 
ing passenger. — United  States. — Pennsyl- 
vania R.  Co.  V.  McCaffrey,  149  Fed.  404, 
70  C.  C.  A.  234;  The  Nederland,  14  Fed. 
63;  Irvine  v.  Delaware,  etc.,  R.  Co.,  184 
Fed.  6G4,  106  C.  C.  A.  600. 

Alabama. — Louisville,  etc.,  R.  Co.  v. 
Cornelius,  6  Ala.  App.  386,  60  So.  740. 

Delaware. — Butler  v.  Wilmington  City 
R.  Co.,  2  Boyce's  (35  Del.)  363,  78  Atl. 
871;  Braunstein  v.  People's  R.  Co.,  2 
Boyce's    (25    Del.)    55,    78   Atl.   609. 

Florida. — Jacksonville  St.  R.  Co.  v. 
Chappell,  31   Fla.   175. 

Georgia. — Mitchell  v.  Western,  etc.,  R. 
Co.,  30  Ga.  23. 

Illinois. — Vischer  v.  Northwestern  Elev. 
R.  Co.,  356  111.  572,  100  N.  E.  270,  affirm- 
ing judgment  171  111.  App.  544;  Wabash 
R.  Co.  V.  Jellison,  124  111.  App.  652. 

Maryland. — Central  R.  Co.  v.  Smith,  74 
Md.  212,  21  Atl.   706. 

Michigan. — Grand  Rapids,  etc.,  R.  Co. 
V.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321. 

Missouri. — Yarnell  v.  Kansas,  etc.,  R. 
Co.,  113  Mo.  570,  21  S.  W.  1,  18  L.  R.  A. 
599;  Cooper  v.  Century  Realty  Co.,  224 
AIo.   709,   123    S.   W.   848. 

Montana. — Tailon  v.  Mears,  39  Mont. 
161,   74   Pac.   431. 

Nebraska. — Lincoln  Tract.  Co.  v.  Webb, 
73  Neb.  136,  103  N.  W.  358,  119  Am.  St. 
Rep.  879. 

New  Yoirk. — Holbrook  v.  Utica,  etc.,  R. 
Co.,  12  N.  Y.  236,  64  Am.  Dec.  503;  Cur- 
tis V.  Rochester,  etc.,  R.  Co.,  IS  N.  Y.  534, 
75  Am.  Dec.  358;  Deyo  v.  New  York  Cent. 
R.  Co.,  34  N.  Y.  9,  88  Am.  Dec.  418. 

Ohio. — Cleveland'  City  R.  Co.  v.  Os- 
borne, 66  O.  St.  45,  63  N.  E.  604. 

Pennsylvania. — Cline  v.  Pittsburg  R. 
Co.,  226  Pa.  586,  75  Atl.  850,  37  L.  R.  A., 
N.  S.,  936. 

Tennessee. — East  Tennessee,  etc.,  R.  Co. 
'V.   Mitchell,   58  Tenn.   (11   Heisk.)   400. 

Texas. — Texas,  etc.,  R.  Co.  v.  Buckelew, 
3  Tex.  Civ.  App.  273,  32  S.  W.  994;  Paris, 
etc.,  R.  Co.  V.  Robinson.  53  Tex.  Civ.  App. 
12,   114   S.  W.   658. 

Virginia. — Roanoke  R.,  etc.,  Co.  v.  Ster- 
rett.  111  Va.  393,  68  S.  E.  998. 

Washington. — Hawkins  v.  Front  St. 
Cable  R.  Co.,  3  Wash.  593,  38  Pac.  1021, 
16  L.  R.  A.  808,  38  Am.  St.  Rep.  72. 

In  an  action  against  a  street  railway 
company  for  death  caused  by  collision  of 
a  street  car  with  plaintiff's  intestate  while 
awaiting  the  car  to  take  passage  hereon, 
the  plaintiff  assumes  the  burden  of  show- 
ing by   a   preponderance   of   the   evidence 
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the  defendant's  negligence.  Kruck  v. 
Connecticut  Co.,  80  Atl.  163,  84  Conn.  401. 

A  passenger,  suing  a  carrier  for  injuries 
received  through  the  negligence  of  the 
carrier,  has  the  burden  of  proving  neg- 
ligence. Reiss  V.  Wilmington  City  R.  Co. 
(Del),   67   Atl.   153, 

Where  plaintiff,  a  passenger  on  a  street 
car,  claimed  that  she  was  injured  while 
attempting  to  alight  because  of  the  de- 
fective condition  of  a  step  of  the  car,  she 
was  bound  to  show  that  she  was  injured 
while  in  the  exercise  of  due  care,  and  that 
the  defective  step  was  the  proximate  cause 
of  her  injury.  Smithers  v.  Wilmington 
City  R.  Co.  (Del.),  G  Pen.  422,  67  Atl.  167. 

Parents  suing  for  the  negligent  death  of 
a  son  while  a  passenger  inust,  to  recover, 
establish  prima  facie  that  the  carrier  was 
negligent,  and  that  the  negligence 
caused  the  death.  Hart  v.  St.  Louis,  etc., 
R.   Co.,   103   Pac.   1101,   80   Kan.   699. 

The  negligence  of  a  railway  company 
will  not  be  presumed  in  an  action  against 
it  for  personal  injury  received  by  a  pas- 
senger, but  must  be  shown;  and  there  can 
be  no  recovery  unless  it  appears  to  be  the 
efficient  cause  of  the  injury  without  con- 
tributory fault  in  the  plaintiff.  Mitchell 
V.  Chicago,  etc.,  R.  Co.,  16  N.  W.  388,  51 
Mich.   236,   47  Am.   Rep.   566. 

The  burden  of  proving  that  defendant 
street  far  company  was  negligent  in  fail- 
ing to  employ  a  conductor  or  second  man 
on  its  car  is  on  plaintiff  passenger,  who 
alleges  such  negligence.  Palmer  v. 
Winona  R.,  etc.,  Co.,  80  N.  W.  869,  78 
Minn.   138. 

In  a  street  car  passenger's  action  for 
injuries,  the  burden  was  on  plaintiff  to 
prove  that  his  injury  was  the  result  of 
defendant's  failure  to  observe  such  pre- 
cautions as  the  exigencies  of  the  case  re- 
quired. Previsich  v.  Butte  Electric  R. 
Co.,   47   Mont.   170,   131   Pac.   25. 

Where  negligence  denied. — In  an  action 
by  a  passenger  against  the  carrier  for  per- 
sonal injuries  caused  by  defendant's  neg- 
ligence, the  alleged  negligence  being  de- 
nied, plaintiff  has  the  burden  of  proof. 
Kentucky  Cent.  R.  Co.  v.  Gerreiss,  14  Ky. 
L.  Rep.  397. 

31.  Essential  elements  of  actionable 
negligence. — Kelley  v.  Grand  Trunk 
Western  R.  Co.,  46  Ind.  App.  697,  93  N. 
E.  616. 

In  an  action  against  a  railroad  for  death 
of  a  passenger  killed  through  the  destruc- 
tion of  a  train  alleged  to  have  been  neg- 

32.  Presumption. — See  post,  "PresumLp- 
tion  Arising  from  Evidence,"  §§  3169-3174. 
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lion  of  negligence  arises  against  a  carrier  on  proof  that  an  injury  to  a  passenger 
was  chargeable  to  an  appliance  of  transportation,  yet  the  burden  of  proving  such 
fact  as  a  basis  for  the  presumption,  in  an  action  to  recover  for  the  injury,  rests 
upon  the  plaintiff.^^ 

§  3168.  Connection  between  Negligence  and  Injury. — A  passenger 
claiming  to  have  been  injured  by  a  carrier's  negligence  has  the  burden  in  the  first 
instance  of  showing  that  the  negligence  proximately  contributed  to  the  injury .3* 
Where  a  passenger  claims  to  have  been  injured  by  the  carrier's  negligence  in 
failing  to  furnish  a  safe  place  for  alighting,  the  burden  of  showing  that  the  neg- 
hgence  in  this  respect  contributed  proximately  to  the  injury  rests  on  the  plain- 
tifJ.ss 

Carrying  Past  Destination  Resulting  in  Injury. — Where  the  plaintiff  is 
put  off  some  distance  from  his  destination  and  alleges  sickness  resulting  from 
the  exposure,  the  burdpn  is  on  him  to  show  what  he  alleges  in  that  respect. ^^ 

§§  3169-3174.  Presumption  Arising  from  Evidence— §§  3169-3173. 
General  Rule — Prima  Facie  Case — §  3169.  Negligence  Generally  Pleaded. 

- — It  may  be  generally  stated  that  no  presumption  of  negligence  can  arise  from 
the  mere  fact  of  injury  to  the  passenger,*'''  even  though  plaintiff  be  free  from 


ligently  run  through  a  forest  fire,  plaintiff 
had  the  burden  of  proving  that  de- 
fendant's engineer  was  negligent  in  at- 
tempting to  proceed  after  discovering  the 
fire.  Konieczny  v.  Detroit,  etc.,  R.  Co., 
164   Mich.   66,   128   N.   W.   1096. 

33.  Original  burden. — Kefauver  v.  Phila- 
delphia, etc.,  R.  Co.,  122  Fed.  966.. 

Elevator  cases. — The  plaintiff  in  an  ac- 
tion for  injuries  received  by  a  passenger 
through  the  defective  working  of  an  ele- 
vator has  the  burden  of  showing  that  the 
injury  resulted  from  defendant's  negli- 
gence. Griffen  v.  Manice,  73  N.  Y.  S. 
559,  36  Misc.  Rep.  364;  S.  C,  77  N.  Y.  S. 
626,  74  App.  Div.  371,  affirmed  in  66  N. 
E.    1109,    174    N.    Y.    505. 

34.  Connection  between  negligence  and 
injury. — Louisville,  etc.,  R.  Co.  v.  Cor- 
nelius,  6  Ala.  App.   386,   60   So.   740. 

In  an  action  against  a  railway  company 
for  personal  injuries,,  plaintiff  must  show 
that  the  negligence  of  defendant  was  the 
proximate  cause  of  the  injury.  Braun- 
stein  V.  People's  R.  Co.,  2  Boyce's  (.25 
Del.)   55,  78  Atl.  609. 

In  an  action  for  injuries  from  a  defect 
in  a  station  platform  received  in  alight- 
ing, the  burden  is  on  plaintiff  to  show 
that  the  injury  is  directly  traceable  to 
the  accident.  McClanahan  v.  St.  Louis, 
etc.,  R.  Co.   (Mo.  App.),  126  S.  W.  535. 

In  an  action  for  injury  to  a  passenger, 
the  plaintiff  must  prove  by  competent 
evidence  that  the  negligence  of  defend- 
ant was  the  proximate  cause  of  the  injury 
Painter  v.  Chicago,  etc.,  R.  Co.  (Neb.), 
140   N.   W.   787. 

In  an  action  by  a  passenger  on  a  street 
car  to  recover  for  personal  injuries  oc- 
casioned by  the  negligence  of  defendant, 
plaintiff'  must  prove  some  negligent  act 
of    the    defendant    which    was    the    proxi- 


mate cause  of  the  injury.  Cleveland  City 
R.  Co.  V.  Osborne,  66  O.  St.  45,  63  N.  E. 
004. 

Where  damages  are  claimed  for  in- 
juries to  a  passenger  resulting  from  the 
negligence  of  railroad  company,  it  de- 
volves upon  plaintiff  to  show  that  the  in- 
jury was  caused  by  defendant.  St.  Louis, 
etc.,  R.  Co.  V.  Burns,  71  Tex.  479,  481,  9 
S.  W.  467. 

35.  Negligence  as  to  stopping  place. — 
Rist  V.  Philadelphia  Rapid  Trans.  Co.,  236 
Pa.   218,   84   Atl.   687. 

36.  Sickness  resulting  from  exposure. 
— St.  Louis,  etc.,  R.  Co.  v.  Burns,  71 
Tex.    479,    9    S.    W.    467. 

Plaintiff's  wife  having  been  carried  by 
the  depot,  and  put  off  500  yards  beyond, 
which  is  alleged  to  have  caused  her  sick- 
ness, plaintiff  has  the  burden  of  proving 
that  the  sickness  resulted  from  the  act 
of  the  carrier.  Gulf,  etc.,  R.  Co.  v.  Head, 
4  Texas  App.  Civ.  Cas.,  §  209,  15  S.  W. 
504. 

37.  General  rule. — Delaware. — Reiss  ii. 
■Wilmington  City  R.  Co.  (Del.),  67  Atl. 
153. 

District  of  Columbia. — Snashall  v.  Met- 
ropolitan R.  Co.,  8  Mackey  (19  D.  C.) 
399,   10  L.   R.   A.   746. 

Illinois. — Feitl  v.  Chicago  City  R.  Co., 
113  111.  App.  381,  affirmed  in  211  111.  279. 
71   N.   E.   991. 

Maryland. — Charles  v.  United  R.,  etc., 
Co.,   101  Md.  183,  60  Atl.  249. 

Missouri. — Rice  v.  Chicago,  etc.,  R.  Co. 
(Mo.  App.),  131  S.  W.  374;  Hornstcin  v. 
United  Railways,  97  Mo.  App.  27],  70  S. 
W.    1105. 

Nebraska. — Lincoln  Tract.  Co.  v.  Webb, 
73  Neb.  136,  102  N.  W.  258,  119  Am.  St. 
Rep.    879;    Lincoln    Tract.    Co.    v.    Heller, 
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contributory  negligence, ^^  unless  caused  by  some  instrumentality  in  the  charge 
of  the  carrier,  and  notice  of  the  threatened  violence  or  impending  danger  must 
be  brought  home  to  the  carrier  before  negligence  can  be  imputed, ^^  and  unless, 
as  matter  of  experience  applicable  to  the  particular  case,  the  result  is  more  likely 


102  N.  W.  262,  72  Neb.  12?,  reversing  100 
N.  W.   197. 

New  York. — Hoffman  v.  Third  Ave.  R. 
Co.,   61  N.  Y.   S.  590,  45  App.   Div.   5S6. 

South  Carolina. — McKittrick  v.  Green- 
ville Tract.  Co.,  88  S.  C.  91,  70  S.  E.  414; 
Anderson  v.  South  Carolina,  etc.,  R.  Co., 
77  S.  C.  434,  58  S.   E.  149. 

Texas. — Paris,  etc.,  R.  Co.  v.  Robinson, 
53  Tex.  Civ.  App.  12,  114  S.  W.  658;  San 
Antonio,  etc.,  R  Co.  v.  Robinson,  73  Tex. 
277,  285,  11  S.  W.  337;  Fordyce  v.  With- 
ers, 1  Tex.  Civ.  App.  540,  20  S.  W.  766; 
Gulf,  etc.,  R.  Co.  V.  Smith,  74  Tex.  276, 
11  S.  W.  1104:  Texas  Cent.  R.  Co.  v.  Bur- 
nett, 80  Tex.  536,  16  S.  W.  320. 

Utah. — Christensen  v.  Oregon,  etc.,  R. 
Co.,  35  Utah  137,  99  Pac.  676,  20  L.  R.  A., 
N.  S.,  255,  18  Am.  &  Eng.  Ann.  Cas. 
1159. 

Virginia. — Reynolds  v.  Richmond,  etc., 
R.    Co.,    92   Va.    400,    23    S.    E.    770. 

Washington. — Allen  v.  Northern  Pac.  R. 
Co.,  77  Pac.  204,  35  Wash.  221,  66  L.  R. 
A.    804. 

Intestate,  a  prosperous  business  man, 
of  happy  family  relations  and  in  good 
health,  secured  a  lower  Pullman  berth  in 
defendant's  train,  and  undressed  and  went 
to  bed  about  1  o'clock,  and  was  not  seen 
again  until  his  dead  body  was  found  be- 
tween the  rails  some  time  afterwards.  In- 
testate's hat  and  outer  clothing  were 
found  at  the  foot  of  the  berth,  and  the 
window  at  the  head  of  the  berth  was 
closed,  and  a  dust  screen  six  inches  high 
extended  across  the  window  at  the  foot 
of  the  berth;  the  sash  being  raised  twelve 
or  fifteen  inches  above  the  top  of  the 
screen.  The  evidence  tended  to  show 
that  the  vestibule  door  was  out  of  re- 
pair, so  as  not  to  latch  easily;  but  it  was 
not  shown  that  it  was  open,  or  that  in- 
testate was  seen  in  the  aisle  after  retir- 
ing, and  no  extraordinary  lurching  of  the 
car  was  shown,  and  the  porter  testified 
that  after  fixing  the  dust  screen  in  the 
window  he  did  not  raise  it.  Held,  that 
the  mere  happening  of  the  accident  did 
not  raise  an  inference  of  negligence. 
Losie  V.  Delaware,  etc.,  Co.,  136  N.  Y.  S. 
871,  142  App.  Div.  214. 

No  presumption  of  negligence  arises 
on  the  part  of  a  carrier  from  the  fact  that 
a  passenger  has  been  injured  while  on  the 
carrier's  train;  but,  in  order  to  raise  such 
presumption,  it  must  appear  that  the  in- 
jury resulted  from  some  agency  or  in- 
strumentality of  the  cairier,  some  act  or 
omission  of  its  servants,  or  some  defect 
in  the  instrumentalities  of  transportation. 
Brown  v.  Atlantic,  etc.,  R.  Co.,  64  S.  E. 
1012,  83  S.  C.  53. 


Under   the   laws   of    Pennsylvania,     no 

presumption  of  negligence  by  a  carrier 
arises  from  mere  proof  of  injury  to  a  pas- 
senger, negligence  being  presumed  only 
where  a  passenger  is  injured  by  some  act 
or  omission  of  the  carrier  or  its  ein- 
ployees,  nr  by  something  connected  with 
the  appliances  of  transportation;  but  the 
burden  of  showing  negligence  still  re- 
mains upon  the  passenger  where  such  cir- 
cumstances are  as  consistent  with  due 
care  as  with  negligence.  Pittsburg,  etc., 
R.  Co.  V.  Grom,  133  S.  W.  977,  142  Ky. 
51;  Spear  v.  Philadelphia,  etc.,  R.  Co.,  3 
Pa.  Co.  Ct.  Rep.  473. 

In  the  absence  of  a  statute  making 
proof  of  death  or  injury  prima  facie  evi- 
dence of  negligence  on  the  part  of  a  car- 
rier, proof  of  the  injury  alone  will  not 
sustain  a  recovery.  Wright  v.  Sioux 
Falls  Tract.  System  (S.  Dak.),  133  N.  W. 
696. 

38.  Plaintiff  free  from  negligence. — In 
an  action  against  a  street  car  company  for 
personal  injury,  though  it  be  found  that 
plaintiff  was  free  from  contributory  neg- 
ligence, the  fact  of  the  injury  is  not  prima 
facie  evidence  of  defendant's  negligence. 
Donovan  v.  Hartford  St.  R.  Co.,  65  Conn. 
201,    33   Atl.    350,   29   D.    R.   A.   297. 

39.  When  presumption  arises. — Ander- 
son V.  South  Carolina,  etc.,  R.  Co.,  77  S. 
C.  434,  58  S.  E.  149.  See  post,  "Rules  .Ap- 
plied in  Particular  Cases,"  §§  3175-31S9. 

When  a  flagman  opened  the  water 
closet  door  of  a  car,  the  fingers  of  a  pas- 
senger, who  was  standing  near  by,  slipped 
into  the  crevice  of  the  door  near  the 
hinge,  and,  the  flagman  suddenly  shutting 
the  door,  were  crushed.  Held,  that  the 
injury  was  accidental,  and  there  v/as  no 
presumption  of  negligence.  Murphy  v. 
Atlanta,  etc.,  R.  Co.,  89  Ga.  832,  15  S.  E. 
774. 

From  instrumentality  connected  with 
transportation. — No  presumption  of  neg- 
ligence arise  from  the  mere  fact  of  injury 
to  plaintiff,  but  would  arise  only  from 
the  fact  that  the  injury  resulted  froin 
something  connected  with  the  operation 
of  the  railroad.  Pennsylvania  R.  Co.  v. 
MacKinney,  124  Pa.  462,  17  Atl.  14,  10 
Am.   St.   Rep.   601,  2  I,.   R.   A.  830. 

Where  plaintiff's  intestate  was  killed  in 
a  railway  accident  caused  by  a  rock  be- 
coming detached  from  a  hillside  and  fall- 
ing on  the  train,  the  burden  of  proof  to 
show  negligence  is  on  plaintiff,  the  acci- 
dent being  disconnected  with  the  ap- 
pliances and  operation  of  the  road.  Flem- 
ing V.  Pittsburgh,  etc.,  R.  Co.,  158  Pa. 
130,  37  Atl.  858,  38  Am.  St.  Rep.  835,  22 
L.   R.   A.   351. 
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to  be  due  to  the  defendant's  negligence  than  to  any  of  the  other  possible  causes.*** 
So  where  the  nature  of  an  accident  discloses  that  an  injury  to  a  passenger  might 
as  well  have  happened  through  his  own  negligence  as  that  of  the  common  car- 
rier, the  fact  of  the  injury  raises  no  presumption  that  the  carrier  was  negligent.*^ 
And  where  the  evidence  introduced  by  the  plaintiff  shows  that  the  accident  re- 
sulted from  an  act  of  God,  unavoidable  casualty,  or  from  causes  not  connected 
with  the  construction,  operation,  or  maintenance  of  the  railway,  there  is  no  bur- 
den on  the  carrier  to  free  itself  from  a  presumption  of  negligence.*^  The  doc- 
trine or  res  ipsa  loquitur  has  no  general  application  to  injuries  resulting  to  a  pas- 
senger. If,  however,  an  injury  to  a  passenger  is  caused  by  apparatus  wholly 
under  the  control  of  the  carrier  and  furnished  and  applied  by  it,  or  by  some  de- 
fect in  machinery,  cars,  or  track,  and  the  accident  is  of  such  a  character  as  does 
not  ordinarily  occur  if  due  care  is  used,  the  law  comes  to  the  aid  of  the  passenger 
and  raises  a  rebuttable  presumption  of  negligence.'*^    This  doctrine  applies  where 


40.  The  doctrine  of  res  ipsa  loquitur 
does  not  apply  where  the  accident  might 
as  plausibly  have  resulted  from  negli- 
gence on  the  part  of  the  passenger  as  on 
the  part  of  the  carrier;  nor  is  it  applicable 
to  the  death  of  a  passenger  from  circum- 
stances that  are  personal  and  peculiar  to 
him,  and  not  by  reason  of  mismanage- 
ment of  or  accident  to  the  train  itself. 
Price  V.  St.  Louis,  etc.,  R.  Co.,  88  S.  W. 
575,  75  Ark.  479,  113  Am.   St.   Rep.  79. 

It  was  so  held  in  a  case  where  a  pas- 
senger was  found  under  the  wheels  of  a 
car  on  the  opposite  side  from  a  station. 
Just  as  the  car  started  other  passengers 
got  out  on  the  right  side.  The  court  said 
that  even  assuming  that  the  condition  of 
the  road  was  dangerous  on  the  side  of 
the  accident,  that  the  car  started  too 
quickly,  and  that  the  passenger  was  not 
warned,  there  was  no  case  for  the  jury 
under  Pub.  St.  c.  112,  §  212;  Leary  v. 
Fitchburg  R.  Co.,  173  Mass.  373,  53  N. 
E.    817. 

Where,  in  an  action  for  injuries  to  a 
passenger,  it  appeared  that  the  car  came 
to  a  sudden  stop  and  that  a  piece  of  iron 
came  up  through  the  seat  on  which  she 
was  seated,  in  the  absence  of  any  ex- 
planation tending  to  show  that  the  ac- 
cident occurred  without  negligence  on  the 
part  of  the  defendant,  a  finding  of  a  want 
of  proper  care  was  justified.  Hebbleth- 
waite  V.  Old  Colony  St.  R.  Co.,  78  N.  E. 
477,   192   Mass.   295. 

41.  Contributory  negligence  indicated. 
— Dresslar  v.  Citizens'  St.  R.  Co.,  47  N. 
E.  651,   19   Tnd.   App.  383. 

The  presumption  of  negligence,  which 
arises  against  the  carrier,  when  injury  is 
suffered  by  one  passively  relying  upon  it 
to  transport  him  to  his  destination,  does 
not  exist  where  the  voluntary  movement 
of  the  passenger  contributed  to  the  injury. 
Pittsburgh,  etc.,  R.  Co.  v.  Aldridge,  61  N, 
E.  741,  27   Tnd.  App.  498. 

42.  Act  of  God,  etc. — St.  Louis,  etc.,  R. 
Co.  "'.  Burrows,  61  Pac.  439,  62  Kan.  89; 
Elwood  V.  Chicago  City  R.  Co.,  90  111. 
App.   397. 


Where  it  is  satisfactorily  established 
that  a  vis  major  occasioned  an  abnormal 
condition  in  a  carrier's  department  of 
transportation,  which  produced  injury  to 
a  passenger,  the  presumption  that,  such 
abnormal  condition  proceeded  from  the 
carrier's  negligence,  or  that  it  evidences 
antecedent  negligence,  is  no  longer  avail- 
able. Western  Maryland  R.  Co.  v.  Shiv- 
ers, 61  Atl.  618,  101  Md.  391. 

The  rule  that  proof  that  a  passenger  is 
injured  casts  on  the  carrier  the  burden  of 
proving  its  freedom  from  negligence  does 
not  apply,  where  the  passenger's  evidence 
shows  that  his  injury  resulted  probably 
from  some  unavoidable  cause  and  some 
cause  outside  the  ordinary  control  of  the 
carrier;  the  burden  being  on  the  passen- 
ger to  reasonably  satisfy  the  jury  that  his 
injury  is  justly  attributable  to  the  car- 
rier's negligence.  Central,  etc.,  R.  Co.  v. 
Brown,   165   Ala.   493,  51_So.  565. 

Wagon  driven  by  third  person. — The 
concurrent  facts  of  the  happening  of  an 
accident  to  a  passenger  on  a  street  car 
and  the  exercise  by  the  passenger  of  or- 
dinary care  do  not  raise  a  presumption  of 
negligence  against  the  carrier,  so  as  to 
shift  the  burden  of  proof  on  it  to  show 
that  it  was  not  guilty  of  negligence, 
where  plaintiff's  evidence  shows  that  the 
accident  was  due  to  a  wagon  driven  so 
close  to  an  open  car  as  to  strike  plaintiff's 
foot.  Judgment  62  111.  App.  550  reversed 
in  Chicago  City  R.  Co.  v.  Rood,  45  N.  E. 
238,  163  111.  477,  54  Am.  St.  Rep.  478. 

43.  Doctrine  of  res  ipsa  loquitur. — 
United  States. — Railroad  Co.  v.  Pollard,  32 
Wall.  341,  23  L.  Ed.  877;  Stokes  v.  Salton- 
stall,  13  Pet.  181,  10  L.  Ed.  115;  Inland, 
etc..  Coasting  Co.  v.  Tolson,  139  U.  S. 
551,  35  L.  Ed.  370,  11  S.  Ct.  653;  Gleeson 
V.  Virginia  Mid.  R.  Co.,  140  U.  S.  435,  443, 
35  L.  Ed.  458,  11  S.  Ct.  859;  Steamboat 
New  World  v.  King,  16  How.  469,  477,  14 
L.  Ed.  1019;  Patton  v.  Texas,  etc.,  R.  Co., 
]79  U.  S.  658,  663,  45  L.  Ed.  361,  31  S. 
Ct.  375;  Southern  Pac.  Co.  v.  Cavin,  144 
Fed.  348,  75  C.  C.  A.  350;  North  Jersey  St. 
R.  Co.  V.  Purdy,  142  Fed.  955,  74  C.  C.  A. 
125;   Sprague  v.  Southern  R.   Co.,  92  Fed. 
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the  circumstances  attending  an  injury  to  a  passenger  are  so  unusual  and  of  such 
a  nature  that  the  accident  could  not  well  have  happened  without  the  defendant 
being  negligent,  or  when  it  is  caused  by  something  connected  with  the  equipment 
or  operation  of  the  train,**  and  where  it  occurred  in  some  manner  which  can  not 


59,  34  C.  C.  A.  307;  Texas,  etc.,  R.  Co.  v. 
Gardner,  114  Fed.  186,  52  C.  C.  A.  143. 

California. — Bassett  v.  Los  Angeles 
Tract.   Co.,  133   Cal.  xix,  65   Pac.  470. 

Delaware. — Braunstein  v.  People's  R. 
Co.,  2  Boyce's  (25  Del.)  55,  78  Atl.  609. 

Illinois. — Feitl  v.  Chicago  City  R.  Co., 
113  111.  App.  381,  judgment  affirmed  in 
211  111.  279,  71  N.  E.  991 ;  Castclano  v.  Chi- 
cago, etc.,  R.  Co.,  149  111.  App.  250;  Barnes 
V.  Danville  St.  R.,  etc.,  Co.,  85  N.  E.  931, 
235  111.  566;  McFadden  v.  Chicago,  etc., 
R.  Co.,  149  111.  App.  298;  Alton,  etc.. 
Tract.  Co.  v.  Oiler,  119  111.  App.  181,  judg- 
ment affirmed  in  75  N.  E.  419,  217  111.  15, 
4  L.  R.  A.,  N.  S.,  399;  Illinois  Cent.  R. 
Co.  V.  Beebe,  69  111.  App.  363,  affirmed  in 
50  IN.  E.  1019,  174  111.  13,  43  L.  R.  A.  310, 
66  Am.  .St.  Rep.  353;  Chicago  City  R.  Co. 
V.  Morse,  98  111.  App.  663,  judgment  af- 
firmed in  64  N.  E.  304,  197  111.  337;  Brim- 
mer 11.  Illinois  Cent.  R.  Co.,  101  111.  App. 
198;  Springer  v.  Schultz,  105  111.  .A.pp.  544, 
judgment  affirmed  in  68  N.  E.  753,  305 
111.  144. 

Indiana. — Louisville,  etc.,  R.  Co.  v.  Sni- 
der, 30  N.  E.  384,  117  Ind.  435,  3  L.  R.  A. 
434,  10  Am.  St.  Rep.  60;  Louisville,  etc., 
R.  Co.  V.  Hendricks,  28  N.  E.  58,  128  Ind. 
462;  Indianapolis  St.  R.  Co:  v.  Schmidt,  71 
N.  E.  301,  163  Ind.  360. 

Iowa. — Dorn  v.  Chicago,  etc.,  R.  Co., 
154  Iowa  140,  134  N.  W.  855. 

Kentucky. — Louisville,  etc.,  R.  Co.  v.  Rit- 
ter,  85  Ky.  368,  3  S.  W.  591,  9  Ky.  L.  Rep. 
22;  S.  C.,  13  Ky.  L.  Rep.  44. 

Louisiana. — Le  Blanc  v.  Sweet,  31  So. 
766,  107  La.  355,  90  Am.   St.   Rep.   303. 

Missouri. — Sweeny  v.  Kansas  City  Cable 
R.  Co.,  150  Mo.  385,  51  S.  W.  683;  Hader- 
lein  V.  St.  Louis  R.  Co.,  31  Mo.  App.  601; 
Hamilton  v.  Metropolitan  St  R.  Co.,  89 
vS.  W.  893,  114  Mo.  App.  504;  Price  v. 
Metropolitan  St.  R.  Co.,  330  Mo.  435,  119 
S.  W.  933;  Kirkpatrick  v.  Metropolitan  St. 
R.  Co..  161  Mo.  App.  515,  143  S.  W.  865; 
Norris  v.  St.  Louis,  etc.,  R.  Co.,  239  Mo. 
695,  144  S.  W.  783;  Partello  v.  Missouri 
Pac.  R.  Co.   (Mo.),  145   S.  W.  55. 

Nebraska. — Lincoln  St.  R.  Co.  v.  McClel- 
lan,  74  N.  W.  1074,  54  Neb.  673,  69  Am. 
St.  Rep.  736;  Chicago,  etc.,  R.  Co.  v. 
Wolfe,  86  N.  W.  441,  61  Neb.  503,  affirmed 
in  33  S.  Ct.  847,  187  U.  S.  638,  47  L.  Ed. 
344;  Chicago,  etc.,  R.  Co.  v.  Winfrey,  93 
N.  W.  526.  67  Neb.  13;  Lmcoln  Traction 
Co.  V.  Heller,  100  N.  W.  197,  73  Neb.  127, 
reversed  on   rehearing  102  IN.   W.  263. 

New  York. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  56  N.  E.  988,  163  N.  Y.  380,  reversing 
judgment  44  N.  Y.  S.  743,  16  App.  Div. 
152. 

South     Carolina.  —  Cooper     v.     Georgia,  ■ 
etc.,    R.    Co.,    39    S.    E.    543,    61    S.    C.    345; 


]5iinch  V.  Charleston,  etc.,  R.  Co.,  9]  S.  C. 
139,   74  S.   E.   363. 

Utah.— Paul  v.  Salt  Lake  City  R.  Co., 
34  Utah  1,  95  Pac.  863. 

Virginia. — Connell  v.  Chesapeake,  etc., 
R.  Co.,  93  Va.  44,  24  S.  E.  467,  32  L.  R. 
A.   792,   57   Am.    St.    Rep.   786. 

Washington. — Williams  v.  Spokane  Falls, 
etc.,  R.  Co.,  80  Pac.  1100,  39  Wash.  77,  re- 
versed in  84   Pac.  1129,  42  Wash.  597. 

Whenever  something  unusual  occurs  in 
the  operation  of  a  public  conveyance 
carrying  passengers  for  hire,  proof  of 
such  fact  and  of  a  consequent  injury  to  a 
passenger  raises  the  presumption  of  neg- 
ligence. Briscoe  v.  Metropolitan  St.  R. 
Co.,    130    S.    W.    1102,    232    Mo.    104. 

Basis  of  doctrine. — Res  ipsa  loquitur  as 
applied  to  carriers  is  based  on  the  ap- 
parent fact  that  the  accident  could  not 
have  happened  without  the  carrier's  neg- 
ligence, or,  on  the  literal  meaning  of  the 
expression  that  the  thing  itself  speaks, 
and  shows  prima  facie  that  the  carrier 
was  negligent.  De  Yoe  v.  Seattle  Elect. 
Co.,  53  Wash.  588,  102  Pac.  446,  ]04  Pac. 
647,   1133. 

The  legal  presumption  takes  the  place 
of  the  proof  which  the  person  injured  is 
unable  to  make,  and  puts  the  defendant  at 
once  to  his  defense.  Hayman  v.  Penn- 
sylvania R.  Co.,  118  Pa.  508,  11  Atl.  815; 
Laing  V.  Colder,  8  Pa.  479,  49  Am.  Dec. 
533;  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  335,  3  Am.  Rep.  581;  Philadelphia, 
etc.,  R.  Co.  V.  Anderson,  94  Pa.  351,  39 
Am.  Rep.  787. 

44.  Negligence  presumed  from  unusual 
conditions.  —  United  States.  —  Whitney  v. 
New  York,  etc.,  R.  Co.,  103  Fed.  850,  43 
C.  C.  A.  19,  50  L.  R.  A.  615. 

Illinois. — Beatty  v.  Metropolitan,  etc., 
R.  Co.,  141  111.  App.  92;  Chicago  Union 
Tract.  Co.  v.  Leonard,  126  111.  App.  189; 
Chicago  City  R.  Co.  v.  Morse,  98  111, 
App.  663,  judgment  affirmed  in  64  N.  E. 
304,  197  111.  327;  Chicago  Union  Tract.  Co. 
V.   Mommsen,   107  111.  y\pp.  353. 

Iowa. — Fitch  v.  Mason,  etc..  Tract.  Co., 
100  'Nl  W.  618,  124  Iowa  665. 

Kentucky. — Central  Pass.  R.  Co.  v. 
Bishop,   9    Ky.   L.   Rep.   348. 

New  York. — Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  382,  affirming  56 
Barb.   425 

Pennsylvania. — Williams  v.  Pittsburg  R. 
Co.,   50   Pa.   Super.   Ct.   473,   479. 

Virginia. — Roanoke  R.,  etc.,  Co.  v..  Ster- 
rett,  108  Va.  533,  63  S.  E.  385,  19  L.  P.  A., 
N.    S.,    316. 

Washington. — Wile  v.  Northern  Pacv  R. 
Co.,  72  Wash.  82,  129  Pac.  889. 

If  a  passenger  is  iniured  by  equipment 
wholly    under    the    carrier's    control,    and 
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be  proved  by  the  plaintiff.*^  It  is  applicable  only  when  the  thing  shown  speaks 
of  the  negligence  of  the  defendant,  and  not  merely  of  the  happening  of  the  acci- 
dent.*^ Where  the  proof  shows  that  the  cause  of  the  injury  happened  in  no 
unusual  way,  as  from  a  sudden  lurching  or  jerking  of  a  car,*'^  or  where  sawdust 
is  blown  or  thrown  into  the  eye  of  a  passenger  waiting  at  a  depot,*^  there  is  no 
presumption  in  the  plaintiff's  favor  and  he  must  establish  the  negligence  alleged. 
In  order  to  raise  a  presumption  of  negligence  the  plaintifif  must  establish  the  re- 
lation of  passenger  and  carrier,  and  indicate  that  his  injury  during  transit  re- 
sulted from  a  breach  of  a  duty  which  the  carrier  owed  pertaining  to  his  safety.** 


the  accident  is  of  such  a  character  that  it 
would  not  ordinarily  occur  if  due  care 
was  used,  the  law  presumes  negligence. 
O'Callaghan  v.  Dellwood  Park  Co.,  89  N. 
E.  1005,  243  111.  336,  20  L.  R.  A.,  N.  S., 
1054,  17  Am.   &  Eng.  Ann.  Cas.  407. 

Burning  out  of  fuse. — The  ordinary 
burning  out  of  a  fuse  used  to  prevent  an 
excessive  amount  of  electricity  to  enter 
the  motors  of  electric  street  cars  is  not 
prima  facie  evidence  of  negligence  in  an 
action  for  injuries  to  a  passenger  alleged 
to  have  been  caused  thereby.  Cassady  v. 
Old  Colony  St.  R.  Co.,  184  Mass.  15G,  68 
N.   E.   10,   63   L.   R.  A.   385. 

45.  Inability  of  plaintiff  to  prove  cause 
of  accident. — Sullivan  v.  Capital  Tract. 
Co.,  34  App.  D.  C.  358. 

In  a  personal  injury  action,  if  the  cause 
of  injury  is  not  within  the  reasonable 
knowledge  of  plaintiff,  he  may  go  to  the 
jury,  especially  in  an  action  against  a  car- 
rier, upon  evidence  of  negligence  and  in- 
jury, without  being  required  to  specify 
the  particular  cause,  under  the  doctrine 
of  res  ipsa  loquitur.  Paducah  Tract.  Co. 
V.  Baker  (Ky.),  113  S.  W.  449,  18  L.  R. 
A..  N.  S.,  ns5. 

46.  Things  shown  must  speak  of  negli- 
gence.— Paynter  v.  Bridgeton,  etc..  Tract. 
Co.,  52  Atl.  367,  67  N.  J.  L.  619. 

A  mere  fall  from  a  street  car,  without 
any  evidence  to  show  how  it  was  oc- 
casioned, raises  no  presumption  of  negli- 
gence on  the  part  of  the  street  car  com- 
pany. Paynter  v.  Bridgeton,  etc..  Tract. 
Co.,   53  Atl.  367,  67  'N.  J.   L.  619. 

Where  there  was  no  evidence  that  the 
track  where  the  accident  occurred  was 
defective,  it  was  reversible  error  to 
charge,  in  effect,  that  the  burden  was  on 
the  defendant  to  show  that  the  accident 
causing  the  injury  did  not  occur  by  rea- 
son of  its  negligence.  Hoffman  v.  Third 
Ave.  R.  Co.,  61  N.  Y.  S.  590,  45  App.  Div. 
586. 

A  passenger  on  a  railroad  train,  which 
had  stopped  at  a  station,  placed  his  hand 
on  the  jamb  of  the  car  door.  It  was  in- 
jured by  the  company's  brakeman  enter- 
ing the  car  and  closing  the  door.  Held, 
in  an  action  for  such  injury,  that  the  bur- 
den was  on  plaintiff  to  show  negligence 
on  the  part  of  such  brakeman,  and,  failing 
to  show  this,  the  evidence  would  not  sup- 
port a  verdict  for  him.  Texas,  etc.,  R. 
Co.  V.  Overall,  82  Tex.  247,  18  S.  W.  142. 

Passenger  falling  on  car  floor. — Where 


a  passenger  on  a  street  car  fell  on  the 
floor  and'  was  injured,  no  presumption  of 
negligence  arose;  there  being  no  evidence 
to  show  that  defendant  was  responsible 
for  the  fall.  Rhea  v.  Minneapolis  St.  R. 
Co.,  Ill  Minn.  371,  126  N.  W.  823. 

47.  Rule  inapplicable. — Beatty  v.  Metro- 
politan,  etc.,   R.   Co.,   141   111.  App.  92. 

A  passenger  was  injured  while  alight- 
ing from  a  car.  Her  dress  was  caught 
while  she  was  alighting  from  the  front 
platform  so  firmly  that  some  one  pulled 
her  towards  the  car  to  loosen  her  dress. 
There  were  five  persons  on  the  platform 
at  the  time  she  alighted.  Held,  insuffi- 
cient as  a  matter  of  law,  notwithstanding 
the  doctrine  of  "res  ipsa  loquitur,"  to 
show  negligence  on  the  theory  that  the 
platform  was  defective.  Thomas  v.  Bos- 
ton Elev.  R.  Co.,  79  N.  E.  749,  193  Mass. 
438. 

Where  a  passenger  on  a  crowded  street 
car  was  injured  by  the  trolley  pole  slip- 
ping from  the  wire,  negligence  could  not 
be  inferred  from  such  occurrence,  and  no 
recovery  could  be  had  in  the  absence  of 
some  additional  proof  that  the  slipping  of 
the  pole  from  the  wire  was  due  to  some 
negligent  act  of  the  carrier.  Feldheim  v. 
Brooklyn,  etc.,  R.  Co.,  107  N.  Y.  S-  413, 
122  App.  Div.  883. 

48.  Sawdust  blown  in  eye. — .Where  a 
passenger  was  injured  by  sawdust  blowing 
in  her  eye  from  an  elevated  railroad 
structure  adjoining  defendant's  depot,  and 
plaintiff  testified  that  she  did  not  know 
whether  the  sawdust  was  thrown  or  blew 
down,  it  being  proved  that  there  was  a 
wind  blowing  at  the  time  from  fourteen 
to  twenty-two  miles  per  hour,  plaintiff 
was  not  entitled  to  recover  under  the  doc- 
trine of  res  ipsa  loquitur.  Wadsworth  v. 
Boston,  etc.,  R.  Co.,  66  N.  E.  431,  183 
Mass.   572. 

The  mere  presence  of  sawdust  and 
shavings  and  a  piece  of  wood  on  an  ele- 
vated railroad  structure,  by  the  falling  of 
which  a  person  is  injured,  is  not  of  itself 
evidence  of  negligence.  Wadsworth  v. 
Boston,  etc.,  R.  Co.,  66  N.  E.  421,  182 
Mass.  572. 

49.  Presumption  arising  from  evidence. 
—Rice  V.  Chicago,  etc.,  R.  Co.  (Mo.  App.), 
131   S;  W.  374. 

Negligence  can  not  be  presumed  against 
a  railway  company  in  an  action  for  per- 
sonal injuries  received  by  a  passenger,  if 
it  did  nothing  outside  of  the  usual  course 
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The  general  rule  seems  to  be  that  where  a  passenger's  injuries  are  from  some- 
thing within  the  carrier's  control  or  which  he  would  have  provided  against,5°  or 


of  its  business,  unless  that  course  of 
"business  was  itself  improper  or  special 
circumstances  reauired  particular  caution. 
Mitchell  V.  Chicago,  etc.,  R.  Co.,  16  N.  W. 
388,  5t  Mich    330,  47  Am.   Rep.  560. 

50.  General  rule  as  to  shifting  of  bur- 
den.— United  States. — Kirkendall  v.  Union 
Pac.  R.  Co.,  200  Fed.  197,  118  C.  C.  A. 
3S3;  New  Jersey  R.,  etc.,  Co.  v.  Pollard, 
22  Wall.  341,  32  L.  Ed.  877;  Carter  v.  Kan- 
sas City  Cable  R.  Co.,  42  Fed.  37. 

Arkansas. — St.  Louis  etc.,  R.  Co.  r. 
Leflar,  104  Ark.  528,  149  S.  W.  530. 

Georgia. — Central  R.  Co.  v.  Freeman,  75 
Ga.  331. 

Illinois. — Galena,  etc.,  R.  Co.  v.  Yar- 
wood,  17  111.  509,  65  Am.  Dec.  682;  Atchi- 
son, etc.,  R.  Co.  V.  Elder,  50  111.  App.  376; 
New  York,  etc.,  R.  Co.  v.  Blumenthal, 
160  111.  40,  43  N.  E.  809;  Vischer  v.  North- 
western Elev.  R.  Co.,  256  111.  572,  100  N. 
E.   270. 

Indiana. — Memphis,  etc..  Packet  Co.  v. 
McCool,  83  Ind.  392,  43  Am.  Rep.  71; 
Kentucky,  etc..  Bridge  Co.  v.  Quinkert, 
■2  Ind.  App.  244,  28  N.  E.  338;  Louisville, 
etc.,  R.  Co.  V.  Thompson,  107  Ind.  442,  8 
N.  E.  18,  9  N.  E.  357,  57  Am.  Rep.  ISO; 
Louisville,  etc.,  R.  Co.  v.  Snider,  117  Ind. 
■435,  20  N.  E.  284,  10  Am.  St.  Rep.  60,  3 
L.  R.  A.  434;  Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  155  Ind.  74,  56  N.  E.  434;  Louis- 
ville, etc.,  R.  Co.  V.  Miller,  141  Ind.  533, 
■37  N.  E.  343. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Ritter,  85  Ky.  368,  9  Ky.  L.  Rep.  22,  3  S. 
W.  591;  Davis  v.  Paducah  R.,  etc.,  Co., 
24  Ky.  L.  Rep.  135,  68  S.  W.  140,  113  Kv. 
■367;  Southern  R.  Co.  v.  Brewer,  32  Ky. 
L.   Rep.   1374,   108   S.   W.   936. 

Maryland.  —  Baltimore,  etc..  Turnpike 
Road  V.  Leonhardt,  66  Md.  70,  5  Atl.  346; 
Baltimore,  etc.,  R.  Co.  v.  Swann,  81  Md. 
400,  33  Atl.  175,  31  L.  R.  A.  313;  Balti- 
more, etc.,  R.  Co.  V.  State,  63   Md.  135. 

Missouri. — Madden  v.  Missouri  Pac.  R. 
Co.,  50  Mo.  App.  666;  Hite  z:  Metropoli- 
tan St.  R.  Co.,  130  Mo.  132,  31  S.  W.  262, 
32  S.  W.  33,  51  Am.  St.  Rep.  555;  Cooper 
V.  Century  Realty  Co.,  234  Mo.  709,  123 
S.  W.  848. 

Montana. — John  v.  Northern  Pac.  R. 
Co.,  42  Mont.  18,  111  Pac.  632.  33  L.  R.  A., 
X.  S.,  85. 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 
Hague,  48  Neb.  97,  66  N.  W.  1000;  judg- 
ment 104  N.  W.  883,  74  Neb.  369,  affirm- 
ing on  rehearing,  Lincoln  Tract.  Co.  v. 
Shepherd,  74  Neb.  369,  107  N.  W.  764; 
Chicago,. etc.,  R.  Co.  v.  Landauer,  39  Neb. 
«03,  58  N.  W.  434. 

New  York. — Holbrook  v.  Utica,  etc.,  R. 
Co.,  13  N.  Y.  236,  64  Am.  Dec.  503,  af- 
firming 16  Barb.  113;  Curtis  v.  Rochester, 
■etc.,  R.  Co.,  18  N.  Y.  534,  75  Am.  Dec.  358; 
Hegeman  v.  Western   R.   Corp.,   16   Barb. 


353;  Burke  v.  State,  119  N.  Y.  S.  1089,  64 
Misc.  Rep.  558;  Meschneck  v.  Brooklyn, 
etc.,  R.  Co.,  109  N.  Y.  S.  594,  125  App.  Div. 
365;  Schneier  v.  Brooklyn  Heights  R.  Co., 
109   N.  Y.   S.   595,   125  App.  Div.  911. 

North  Carolina. — Lambeth  v.  North  Car- 
olina R.  Co.,  66  N.  C.  494,  8  .A.m.  Rep.  508. 

Pennsylvania. — Laing  v.  Colder,  8  Pa. 
479,  49  Am.  Dec.  533;  Wright  v.  Pennsyl- 
vania R.  Co.,  3  Pittsb.  Rep.  116;  Damp- 
man  V.  Pennsylvania  R.  Co.,  166  Pa.  530, 
31  Atl.  344;  Ginn  v.  Pennsylvania  R.  Co., 
220  Pa.  553,  69  Atl.  992;  Meier  v.  Pennsyl- 
vania R.  Co.,  64  Pa.  225,  3  Am.  Rep.  581. 

South  Carolina. — McKittrick  v.  Green- 
ville Tract.  Co.,  88  S.  C.  91,  70  S.  E.  414; 
Sutton  V.  Southern  Railway,  82  S.  C.  345, 
64  S.  E.  401;  Shelton  v.  Southern  Railway, 
86  S.  C.  98,  67  S.  E.  899;  WiUiford  v. 
Southern  Railway,  85  S.  C.  301,  67  S.  E. 
303;  Sullivan  v.  Charleston,  etc.,  R.  Co., 
85  S.  C.  533,  67  S.  E.  905;  Zemp  v.  Wil- 
mington, etc.,  R.  Co.,  9  Rich.  L.  84,  64 
Am.   Dec.  763. 

Utah. — Christensen  v.  Oregon,  etc.,  R. 
Co.,  35  Utah  137,  99  Pac.  676,  20  L.  R.  A., 
N.  S.,  255,  18  Am.  &  Eng.  Ann.  Cas.  1159. 

Virginia. — Roanoke  R.,  etc..  Co.  v.  Ster- 
retl,  111  Va.  293,  68  S.  E.  998;  Baltimore, 
etc.,  R.  Co.  V.  Wightman,  70  Va.  (29 
Gratt.)  431,  26  Am.  Rep.  384;  Baltimore, 
etc.,  R.  Co.  V.  Noell,  73  Va.  (32  Gratt.) 
394. 

Washington. — Hawkins  v.  Front  St.  Ca- 
ble R.  Co.,  3  Wash.  593,  38  Pac.  1021,  16 
L.   R.  A.   808,  28  Am.   St.   Rep.  73. 

West  Virginia. — Carrico  v.  West  Vir- 
ginia, etc.,  R.  Co.,  35  W.  Va.  389,  14  S. 
E.   12. 

The  presumption  of  negligence  which 
attaches  when  a  passenger  is  injured 
through  the  use  of  the  carrier's  instru- 
mentalities requires  defendant  to  prove 
that  the  injury  was  without  negligence  on 
his  part  by  showing  an  inevitable  acci- 
dent. Walker  v.  Beaumont  Land,  etc., 
Co.,   115   Pac.   766,   15   Cal.   App.  736. 

Where  it  is  shown  that  an  injury  was 
caused  by  the  operation  of  a  railroad 
train,  the  burden  is  upon  the  company  to 
show  that  it  exercised  all  ordinarj'  care 
to  avoid  the  injury.  Atlantic,  etc.,  R.  Co. 
V.  Pipkin,  64  Fla.  34,  59   So.  564. 

A  showing  that  a  passenger  was  killed 
by  a  train  under  the  carrier's  management 
and  control  casts  the  burden  upon  it  to 
negative  the  presumption  that  it  was  neg- 
ligence. Judgment  105  N.  W.  526,  re- 
versed on  rehearing  in  Dieckmann  v.  Chi- 
cago, etc.,  R.  Co.,  131  N.  W.  676,  145  Iowa 
250,  31  L.   R.  A.,  N.  S.,  338. 

The  breaking  of  a  hoisting  device  of  a 
ferry  gangway,  whereby  a  person  on  the 
gangway  was  injured,  makes  a  prima  facie 
case  of  negligence  against  the  ferry  com- 
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through  an  act  or  omission  of  the  carrier's  servant  which  might  have  been  pre- 
vented by  a  high  degree  of  care.^^  a  presumption  of  negligence  arises,  which, 
generally  speaking,  shifts  the  burden  of  proof  to  the  defendant. ^^  When  the 
thing  causing  the  injury  is  under  the  exclusive  control  of  the  officers  of  the  car- 
rier, the  public  have  no  right,  and  no  opportunity,  to  interfere  in  regard  to  it. 
When,  therefore,  a  passenger  is  so  injured,  the  law  presumes  the  accident  to  be 
due  to  want  of  proper  care  on  the  part  of  the  company  conducting  the  transpor- 
tation, and  puts  the  burden  of  showing  the  actual  condition  of  the  track,  the 
car,  or  other  appliances  involved  in  the  accident,  upon  the  only  party  in  a  con- 
dition to  bear  it;  viz,  the  carrier,  which  has  the  exclusive  possession  and  care 
of  it.s^  Thus,  it  is  said  that  whe're  a  passenger  is  injured  by  anything  done  or 
left  undone  by  a  carrier  or  its  employees  in  connection  with  appliances  of  trans- 
portation, or  conduct  of  business,  burden  of  proof  is  upon  the  carrier  to  show 
absence  of  negligence. s*  But  as  has  already  been  said  no  such  presumption  arises 
unless  the  evidence  shows  that  injury  complained  of  resulted  from  the  breaking 
of  machinery,  collision,  derailment  of  cars,  or  something  improper  or  unsafe  in 
the  conduct  of  the  business  or  in  the  appliances  of  transportation. ^s     So  if  an 


pany.  Bartnik  v.  Erie  R.  Co.,  55  N.  Y.  S. 
266,  36  App.  Div.  246. 

Where  a  passenger  by  proof  of  the  hap- 
pening of  the  accident  establishes  a  prima 
facie  case,  the  burden  is  thereby  cast  upon 
defendant  of  explaining  the  accident. 
Washington-Virginia  R.  Co.  v.  Bouk- 
night,  75  S.  E.  1033,  113  Va.  696,  Ann. 
Cas.  1913E,  546. 

Elevator. — ^A  presumption  arises  against 
the  owner  and  operator  of  a  passenger 
lift  in  a  building,  in  favor  of  a  person  in- 
jured while  in  transportion  under  ordi- 
nary conditions.  Burdette  r,  Chicago  Au- 
ditorium Ass'n,  166  TU.  App.  186. 

51.  Act  or  omission  of  servant. — Wha- 
len  V.  Consolidated  Tract.  Co.,  61  N.  J.  L. 
606,  40  Atl.  645,  41  L.  R.  A.  836,  68  Am. 
St.  Rep.  723;  Sutton  v.  Southern  Railway, 
83  S.  C.  345,  64  S.  E.  401;  Hite  v.  Metro- 
politan St.  R.  Co.,  130  Mo.  133,  31  S.  W. 
262,   32   S.  W.   33,  51  Am.   St.   Rep.  555. 

It  appearing  that  the  window  and  at- 
tachments were  in  good  order,  and  that 
the  fall  must  have  been  due  to  it  not  hav- 
ing been  properly  fastened,  and  there  be- 
ing no  evidence  that  defendant's  employ- 
ees raised  the  window,  plaintifif  could  not 
recover.  Faulkner  v.  Boston,  etc..  Rail- 
road, 73  N.  E.  976,  187  Mass.  254. 

The  rule  that  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  arises 
when  a  passenger  is  injured  in  the  course 
of  transportation  can  not  be  invoked,  with- 
out evidence  tending  to  connect  the  car- 
rier, or  its  employees,  or  some  of  the  ap- 
pliances of  transportation  with  the 
happening  of  the  injury.  To  throw  the  bur- 
den upon  the  carrier,  it  must  be  first 
shown  that  the  injury  complained  of  re- 
sulted from  the  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something 
improper  or  unsafe  in  the  conduct  of  the 
business  or  in  the  appliances  of  transpor- 
tation. Ault  V.  Cowan,  30  Pa.  Super.  Ct. 
616. 

52.  Irvine  v.  Delaware,  etc.,  R.  Co.,  184 
Fed.  664,  106  C.  C.  A.  600. 


A  charge  in  an  action  'for  personal  in- 
juries, resulting  from  a  collision  between 
a  street  car  and  a  railroad  train,  that  it 
was  the  duty  of  the  street  railwaj'  to 
"carry  her  safely  to  her  point  of  destina- 
tion, and  the  failure  thus  to  do  put  the 
defendant  in  the  wrong  and  the  burden  of 
proof  devolves  upon  it,"  is  not  erroneous 
under  the  rules  laid  down  in  Iron  R.  Co. 
V.  Mowery,  36  O.  St.  418,  38  Am.- Rep.  597. 

53.  Hayman  v.  Pennsylvania  R.  Co.,  118 
Pa.  508,  11  Atl.  815. 

54.  Anything  done  or  left  undone  by 
carrier. — Burns  v.  Pennsylvania  R.  Co., 
233  Pa.  304,  82  Atl.  246,  Ann.  Cas.  1913B, 
811. 

It  is  said  that  a  presumption  of  negli- 
gence upon  the  part  of  the  carrier  arises 
from  proof  of  injury  to  a  passenger, 
through  any  agency  or  instrumentality  of 
the  carrier.  Moore  v.  Greenville  Tract. 
Co.,   94  _S.   C.  249,   77   S.    E.   928. 

"Appliances  of  transportation,"  as  used 
in  rule  relating  to  burden  of  proof  of  neg- 
ligence of  carrier,  defined.  Burns  v.  Penn- 
sylvania R.  Co..  233  Pa.  304,  83  Atl.  246, 
Ann.   Cas.   1913B,   811. 

An  injury  to  a  passenger  caused  by  ap- 
paratus fvirnished  by  and  under  the  con- 
trol of  the  company,  raises  a  presumption 
of  negligence.  Wayne  v.  St.  Louis,  etc., 
R.  Co.,  165  111.  App.  353. 

55.  Sutton  v.  Ptnnsvlvania  R.  Co.,  230 
Pa.  523,  79  Atl.  719;  Thomas  r.  Philadel- 
phia, etc.,  R.  Co.,  148  Pa.  180,  23  Atl.  989, 
15  L.  R.  A.  416;  Ginn  v.  Pennsylvania  R. 
Co.,  230  Pa.  553,  69  Atl.  993:  Barnes  v. 
Danville  St.  R.,  etc.,  Co.,  235  111.  506,  85 
N.  E.  931;  Levin  v.  Philadelphia,  etc.,  R. 
Co.,  228   Pa.  366.  77  Atl.  456. 

A  passenger's  injury  unexplained  will 
be  presumed  to  have  resulted  from  the 
carrier's  negligence  only  where  the  injury 
is  caused  by  a  breaking  at  some  part  of 
the  train,  by  a  defective  condition  of  some 
instrumentality  or  by  the  manner  of  its 
operation,  and  does  not  include  a  case 
where  a  prospective  passenger  went  to  a 
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intoxicated  person,  after  having  purchased  his  ticket  at  a  railroad  station,  should, 
on  his  way  out  of  the  ticket  office,  stumble  upon  a  heated  stove,  and  suffer  seri- 
ous injury,  there  would  be  no  reason  for  excusing  the  injured  man  from  mak- 
ing out  his  case  because  he  had  a  railroad  ticket  in  his  pocket,  or  because  the 
stove  on  which  he  fell  belonged  to  a  railroad  company,  or  was  standing  in  a 
railroad  station.  It  was  no  part  of  the  machinery  or  transportation,  and  was 
in  no  sense  peculiar  to  the  business  of  the  railroad  company.'^  The  same  thing 
is  true  where  the  plaintiff  is  injured  in  a  waiting  room  or  passage  way,,  by  putting 
his  hand  through  the  glass  in  the  swinging  door.  The  door  is  no  part  of  the 
machinery   employed    for  the  carriage   of   passengers.^^ 

To  What  Carriers  Rule  Applies. — The  rule  that  proof  of  the  occurrence  of 
an  accident  causing  injuries  to  a  passenger  without  fault  on  his  part  is  proof 
of  negligence  on  the  part  of  the  carrier  applies  to  street-railroad  companies  op- 
erating cars  by  electricity  or  steam  power.^^ 

Effect  of  Voluntary  Character  of  Passenger's  Act. — The  doctrine  of  res 
ipsa  loquitur  is  applicable  where  the  passenger  is  making  a  voluntary  movement, 
and  the  injury  is  caused  by  the  position  or  condition  of  the  carrier's  appliances, 
or  the  management  of  the  means  of  transportation.  Hence,  where  a  street  car 
passenger  was  injured  in  alighting  from  a  street  car  by  his  feet  becoming  en- 
tangled in  the  end  of  a  trolley  rope  negligently  left  lying  on  the  floor  of  the  car 
without  the  passenger's  knowledge,  the  doctrine  of  res  ipsa  loquitur  was  not  ren- 
dered inapplicable  because  the  passenger  was  not  passive  or  under  the  absolute 
control  of  the  carrier,  but  was  attempting  to  alight. ^^ 

Evidence  as  to  Competency  of  Employee. — It  is  incumbent  on  a  carrier 
to  employ  none  but  sober  and  competent  men  to  run  their  vehicles  and  in  pur- 


flag  station  at  night  and  endeavored  to 
stop  the  train  by  a  flaming  torch;  the  train 
having  passed  and  injured  him  before  he 
could  escape,  and  the  operators  being  in 
ignorance  of  his  presence  or  intention 
until  after  he  was  injured.  Bruff  v.  Illi- 
nois Cent.  R.  Co.  (Ky.),  131  S.  W.  475. 

In  an  action  by  a  passenger  against  a 
carrier  for  injuries,  where  it  appears  that 
the  injury  was  not  caused  by  any  defect 
in  the  machinery  or  appliances  used  by 
the  company,  or  any  defect  in  construc- 
tion of  the  road,  and  was  not  caused  by 
any  act  of  the  employees  of  the  carrier, 
no  presumption  of  the  carrier's  negli- 
gence arises,  and  the  burden  of  proving 
negligence  is  on  plaintiiif.  Le  Deau  v. 
Northern  Pac.  R.  Co.,  115  Pac.  502,  19 
Idaho  711,  34  L.  R.  A.,  N.  S.,  735,  Ann. 
•Cas.   1912C,   438. 

An  accident  to  a  passenger  on  a  street 
car,  caused  by  her  foot  being  caught  upon 
the  running  board  while  she  was  alight- 
ing, whereby  the  heel  of  her  shoe  was 
torn  off  and  she  was  thrown  to  the 
ground  and  injured,  is  not  within  the  rule 
of  res  ipsa  loquitur;  but  facts  raising  an 
inference  of  negligence  on  the  part  of  the 
street  railroad  must  be  shown,  in  order 
to  authorize  a  recovery  for  the  injuries. 
Wilbur  V.  Rhode  Island  Co.,  61  Atl.  601, 
27  R.  I.  305. 

The  act  of  a  passenger  in  tossing 
through  the  open  window  of  a  car  an 
empty  bottle,  the  accidental  breaking  of 
such  bottle  against  a  car  upon  another 
track,  and  the    return    of    t    fragment  of 


glass  through  another  open  window,  in- 
juring another  passenger,  is  in  no  way 
connected  with  the  appliances  or  machin- 
ery used  in  the  operation  of  the  road, 
or  the  acts  of  the  employees  in  the  con- 
duct, of  the  train,  or  with  the  construction 
of  the  road,  and  therefore  there  is  no 
presumption  of  negligence  on  the  part  of 
the  railroad  company,  and  the  burden  is 
upon  the  injured  passenger  to  prove  by 
affirmative  evidence  that  the  defendant 
company  or  its  employees  had  been 
guilty  of  negligence  which  was  responsi- 
ble for  the  injury.  Barlick  v.  Baltimore, 
etc.,  R.  Co.,  41  Pa.  Super.  _Ct.  87. 

Explosion  dynamite  lying  on  street. — 
Bigwood  V.  Boston,  etc.,  St.  R.  Co.,  209- 
Mass.  345,  95  N.  E.  751,  35  L.  R.  A.,  N. 
S.,   113. 

Stream  of  water  entering  car. — The 
mere  unexplained  fact  that  a  stream  of 
water  entered  a  car  window,  injuring  a 
passenger,  is  not  sufficient  to  raise  a  pre- 
sumption of  the  carrier's  negligence.  Spen- 
cer V.  Chicago,  etc.,  R.  Co.,  81  N.  W.  407, 
105  Wis.  311. 

56.  Hayman  v.  Pennsylvania  R.  Co.,  118 
Pa.  508,  11  Atl.  815. 

57.  Hayman  v.  Pennsylvania  R.  Co.,  118 
Pa.  508,  11  Atl.  815. 

58.  To  what  carriers  rule  applies. — Bos- 
qui  V.  Sutro  R.  Co.,  63  Pac.  683,  131  Cal. 
390. 

59.  When  applicable. — Denver  City 
Tramway  Co.  v.  Hills,  50  Colo.  338,  US 
Pac.  125,  36  L.  R.  A.,  N.  S.,  213. 
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suance  of  this  general  principal  it  is  held  that  proof  of  a  habit  of  intoxication 
in  a  conductor  raises,  in  case  of  an  accident,  a  presumption  of  negligence.®" 

Regulated  by  Statute. — This  question  is  in  some  cases  regulated  by  specific 
statutory  provision.  Thus,  it  may  be  and  is  in  some  cases  provided  that  the 
proof  of  an  injury  resulting  from  the  running  of  a  train  established  a  prima  facie 
case  in  favor  of  plaintiff.*^  The  statute  in  some  cases  creates  the  presumption 
tiiat  a  passenger  injured  by  the  operation  of  a  railroad  was  injured  through  the 
negligence  of  the  road;  but  the  presumption  ceases  when  the  carrier  makes  it 
appear  that  its  agents  had  exercised  all  ordinary  care,  and  on  such  evidence  the 
jury  do  not  take  any  presumption  with  them  to  the  jury  room  in  weighing  the 
evidence. ®2  Where  the  question  arises  under  a  statute,  the  rule  depends  upon  the 
particular  of  terms  of  the  statute  and  the  construction  placed  thereon  by  the 
courts.®* 


60.  Habit  of  intoxication. — Pennsylva- 
nia R.  Co.  V.  Books,  57  Pa.  339,  98  Am. 
Dec.   229. 

61.  Under      statutory      provision.   — 

United  States. — Southern  R.  Co.  v.  Mey- 
ers, 87  Fed.  149,  32  C.  C.  A.  19. 

Arkansas. — Barringer  v.  St.  Louis,  etc., 
R.  Co.,  73  Ark.  548,  85  S.  W.  94,  87  S.  W. 
S14,  construing  Kirby's  Dig.,  §  6773;  Kan- 
sas, etc.,  R.  Co.  V.  Davis,  83  Ark.  217,  103 
S.  W.  603. 

Georgia  statute.— Killian  v.  Georgia  R., 
etc.,  Co.,  97  Ga.  727,  25  S.  E.  384,  constru- 
ing code,  §  3033;  Electric  R.  Co.  v.  Car- 
son, 98  Ga.  652,  27  S.  E.  156;  Sanders  v. 
Southern  R.  Co.,  107  Ga.  132,  32  S.  E.  840; 
Florida,  etc.,  R.  Co.  v.  Lucas,  110  Ga.  121, 
35  S.  E.  283;  Central,  etc.,  R.  Co.  v. 
Holmes,  110  Ga.  282,  34  S.  E.  846;  Savan- 
nah, etc.,  R.  Co.  V.  Flaherty,  110  Ga.  335, 
35  S.   E.  677. 

The  presumption  that  where  it  has  been 
shown  that  a  passenger  on  a  railroad  was 
hurt  or  damaged  by  the  running  of  its 
trains  or  machinery,  the  company  was 
negligent,  is  a  common-law  presumption 
and  did  not  originate  with  the  act  of  1855 
(Code,  ^  3033).  Central  Railroad  v.  Brin- 
son,  70  Ga.  207;  Augusta,  etc.,  R.  Co.  v. 
Randall,  79  Ga.  304,  4  S.  E.  674. 

Mississippi  statute. — Yazoo,  etc.,  R.  Co. 
V.  Humphrey,  83  Miss.  721,  36  So.  154,  con- 
struing Rev.  Code — 1892,  §  1008. 

Nebraska  statute. — Chicago,  etc.,  R.  Co. 
z:  Zernecke,  82  N.  W.  26,  59  Neb.  689,  55 
L.  R.  A.  610,  affirmed  in  22  S.  Ct.  229,  183 
U.  S.  582,  46  L.  Ed.  339. 

62.  Extent  of  presumption. — Atlantic, 
«tc.,  R.  Co.  V.  Crosby,  53  Fla.  400,  43  So. 
318;  Seaboard,  etc.,  R.  Co.  v.  Thompson, 
57    Fla.  155,  48   So.  750. 

Under  Gen.  St.  1906,  §  3148,  presump- 
tion of  negligence  held  to  arise  against 
railroad  company  on  proof  of  personal  in- 
jury or  property  loss  caused  by  running 
■of  train  and  proof  of  the .  iintimate  fact 
that  caused  the  injury  or  loss.  Warfield 
V.   Hepburn,  62   Fla.  409,  57   So.  618. 

In  an  action  for  injuries  to  a  passen- 
ger, it  is  not  sufficient  for  plaintiff  to  sim- 
ply prove  the  accident,  that  she  was  a  pas" 
scnger,  and  that  she  had  not  been  safely 


carried  to  her  place  of  destination,  so  as 
to  shift  the  burden  to  defendant  company 
to  prove  a  want  of  negligence,  where  the 
circumstances  connected  with  plaintiff's 
accident  were  of  such  a  character  as  to 
withdraw  against  the  defendant  any  pre- 
sumption of  negligence.  McGinn  v.  New 
Orleans  R.,  etc.,  Co.,  43  So.  450,  118  La. 
811,  13  L.  R.  A.,  N.  S.,  601 

63.  Construction  of  statute. — Civ.  Code, 
§  2754,  throwing  the  burden  of  proof  on  a 
carrier  to  show  want  of  negligence,  re- 
fers to  "things"  intrusted  to  the  care  of 
the  carrier  and  not  to  a  person.  McGinn 
V.  New  Orleans  R.,  etc.,  Co.,  43  So.  450, 
118  La.  811,  13  L.  R.  A.,  N.  S.,  601. 

Under  Civ.  Code,  art.  2315,  in  an  action 
by  a  passenger  against  a  railroad  for  dam- 
ages resulting  from  an  accident,  plaintiff 
must  prove  negligence  of  defendant. 
Marsalis  v.  Louisiana,  etc.,  R.  Co.,  129  La. 
146,  55  So.  744. 

Arkansas  statute.. — ^Where  a  passenger 
boarding  a  train  at  a  station,  under  the 
mistaken  belief  that  it  would  carry  her  to 
her  destination,  was  injured  while  alight- 
ing therefrom  after  being  informed  of  the 
mistake  and  while  the  train  was  in  mo- 
tion, a  finding  that  she  was  a  passenger 
and  was  injured,  and  that  the  injuries 
were  caused  by  a  moving  train,  established 
a  prima  facie  case  of  negligence  of  the 
carrier,  under  Kirby's  Dig.,  §  6607,  pro- 
viding that,  where  a  person  is  injured 
because  of  the  negligence  of  railway  em- 
ployees to  keep  a  lookout  for  persons,  the 
company  shall  be  liable,  and  the  burden 
of  proof  shall  devolve  on  it  to  establish 
the  fact  that  it  performed  its  duty.  St. 
Louis,  etc.,  R.  Co.  v.  Fambro,  88  Ark.  12, 
114  S.  W.  230. 

Georgia  statute. — The  word  "running," 
as  used  in  Civ.  Code  1895,  §  2321,  creating 
a  presumption  of  negligence  against  a 
railroad  company  where  damage  is  done 
by  the  running  of  its  locomotives,  cars,  or 
machinery,  does  not  refer  so  much  to  ac- 
tual motion  as  it  does  to  the  general  op- 
eration of  its  locomotives,  cars,  or  ma- 
chinery. Smith  z/.  Atlantic,  etc.,  R.  Co.,  62 
S.   E.   1020,  5   Ga.  App.  219. 

New  York  statute — A  violation  of  Laws 
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§  3170.  Both  General  and  Specific  Negligence  Alleged.— Where  a  pas- 
senger suing  for  injuries  pleaded  general  and  spedific  acts  of  negligence,  and 
Ihe  cause  was  tried  on  the  theory  that  both  specific  and  general  negligence  was 
alleged,  the  presumption  of  the  carrier's  negligence  arose  on  proof  of  plaintiff's 
injury  while  a  passenger.^'' 

Proof  Particular  Defects. — In  an  action  against  a  carrier  for  personal  in- 
juries, where  it  is  shown  that  the  injuries  were  sustained  under  circumstances 
where  the  maxim  "res  ipsa  loquitur"  applies,  plaintiff  is  not  required  in  the  first 
instance  to  prove  any  particular  defect  by  evidence  other  than  that  establishing 
the  prima  facie  presumption,  even  though  the  facts  with  respect  to  some  defect 
are  unnecessarily  alleged  with  particularity  in  the  complaint. ^^ 

§  3171.  Specific  Negligence  Alleged.. — Where,  in  an  action  aganist  a 
carrier  for  injuries  to  a  passenger,  the  petition  alleges  specific  acts  of  negligence, 
plaintiff  has  the  burden  of  proving  such  acts,  and  must  recover,  if  at  all,  on  the 
negligence  so  pleaded.*'''^  The  plaintiff  in  such  a  case  can  not  rely  on  the  doc- 
trine of  res  ipsa  loquitur.^® 

§  3172.  Assumption  of  Unnecessary  Burden  by  Plaintiff. — A  plaintiff 
who  in  his  case  in  chief  puts  in  proof  some  specific  acts  of  negligence',  does  not 
thereby  preclude  himself  from  the  presumption  of  negligence  to  which  he  is  en- 
titled under  his  petition  charging  negligence  in  general  terms  and  not  specifically, 
though  in  so  doing  he  assumes  an  unnecessary  burden  in  making  out  a  prima 
facie  case. 8^ 

§  3173.  Effect  of  Attempted  Explanation. — The  attempt  of  a  passeger, 
who  was  injured  by  an  electric  shock  while  on  an  electric  street  car,  to  explain 
the  reason  of  the  accident,  does  not  prevent  him  from  relying  on  the  doctrine  of 
res  ipsa  loquitur.''^' 

§  3174.  Operation  and  Effect  of  Presumption. — Presumption  Rebut- 
table.— The  presumption  of  negligence  resulting  in  injury  to  a  passenger  is  re- 
buttable, and  may  be  overcome  by  the  facts  when  they  appear.''^     The  doctrine 


1890,  c.  565,  §  138,  providing  that  no  train 
on  an  elevated  railroad  shall  be  permitted 
to  start  until  every  passenger  on  the  plat- 
form desiring  to  board  or  enter  the  cars 
shall  have  actually  boarded  or  entered  the 
same,  does  not  create  a  presumption  of 
negligence  against  the  railroad,  but  is 
merely  evidence  to  be  considered  with 
other  facts  on  the  question  of  negligence. 
Brown  v.  Manhattan  R.  Co.,  94  N.  Y.  S. 
190,  105  App.  Div.  395,  construing  Laws, 
1890,  c.  565,  §  138. 

65.  General  and  specific  negligence. — 
Roberts  v.  Sierra  R.  Co.,  Ill  Pac.  519,  14 
Cal.  App.  180,  rehearing  denied  in  111  Pac. 
527. 

66.  Evidence  of  accident  in  general. — 
Dearden  v.  San  Pedro,  etc.,  R.  Co.,  93  Pac. 
271,  33  Utah  147;  Cramblel  v.  Chicago, 
etc.,  R.  Co.,  82  111.  App.  542. 

A  presumption  of  negligence  by  a  com- 
mon carrier  arises  from  the  happening  of 
an  accident  resulting  in  injury  to  a  pas- 
senger, due  to  some  agency  over  wlaich 
the  carrier  has  no  control.  Emerson  v. 
Butte  Elect.  R.  Co.,  129  Pac.  319,  46  Mont. 
454. 

67.  Where  specific  negligence  alleged. — 
Orcutt  V.  Century  Bldg.  Co.,  99  S.  W. 
1063,  201   Mo.   424,   8   L.   R.   A.,   N.   S.,   929; 


Sterrett  v.  Metropolitan  St.  R.  Co.,  225 
Mo.  99,  123  S.  W.  877;  Randall  v.  Sterling, 
etc.,  R.  Co.,  158  III.  App.  56. 

68.  Res  ipsa  loquitur  does  not  apply. — 
Allison  V.  St.  Louis,  etc.,  R.  Co.,  157  Mo. 
App.  72,   137   S.  W.  896. 

In  an  action  by  a  passenger  against  a 
carrier,  where  the  plaintiff  alleges  in  his 
declaration  the  specific  facts  upon  which 
he  relies  to  establish  the  negligence  of  the 
defendant — thus  showing  that  they  are 
within  his  knowledge — the  burden  is  upon 
him  to  establish  negligence  as  the  basis 
for  recovery;  and  he  does  not  make  out 
a  prima  facie  case  calling  for  rebuttal  or 
explanation  by  the  defendant  by  merely 
proving  that  he  was  a  passenger  and  the 
occurrence  of  the  accident  by  which  he 
was  injured.  Sullivan  v.  Capital  Tract. 
Co.,  34  App.  D.  C.  358. 

69.  Assumption  of  unnecessary  burden. 
—Price  %i.  Metropolitan  St.  R.  Co.,  220 
Mo.   435,   119    S.  W.   932. 

70.  Attempted  explanation. — McDon- 
cugh  V.  Boston  Elev.  R.  Co.,  208  Mass. 
436,  94  N.   E.  809. 

71.  Presumption  rebuttal. — Minneapolis 
St.  R.  Co.  V.  Odegaard,  182  Fed.  56;  Rob- 
erts V.  Sierra  R.  Co.,  Ill  Pac.  519,  14  Cal, 
App.   180. 
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of  res  ipsa  loquitur  merely  raises  a  presumption,  which  presumption  yields  readily 
to  evidenceJ^  Where  a  passenger  is  injured  under  circumstances  justifying  an 
inference  of  defendant's  negligence,  the  defendant  can  show  due  care,  and  the 
cause  of  the  accident,  to  rebut  negligenceJ^ 

Continuance  Throughout  Trial. — The  presumption  of  negligence  on  the 
part  of  a  carrier,  arising  from  the  fact  of  injury  to  a  passenger  through  the 
carrier's  instrumentality,  continues  throughout  the  trial  of  the  case.''* 

Effect  as  to  Burden  of  Proof. — The  rule  seems  to  be  that  upon  the  pri- 
mary question  of  the  defendant's  negligence,  in  the  absence  of  a  statute  which 
makes  the  act  or  omission  complained  of  negligence  per  se,  the  burden  never 
shifts,  but  is  upon  the  plaintiff  throughout  the  caseJ^  "Prima  facie  evidence," 
in  legal  intendment,  means  evidence  which  if  unrebutted  or  unexplained,  is 
sufficient  to  maintain  the  proposition  and  warrant  the  conclusion  to  support  which 
it  has  been  introduced;  but  a  prima  facie  case,  when  made  out,  does  not,  either 
necessarily  or  usually,  change  the  burden  of  proof.'^^     But  in  the  sense  of  the 


While  proof  that  a  street  car  passenger 
was  injured  in  a  collision  between  two 
cars  moving  in  oposite  directions  shows 
prima  facie  negligence,  entitling  the  pas- 
senger to  go  to  the  jury  in  an  action 
against  the  company  for  his  injury,  it 
does  not  create  an  irrebuttable  presump- 
tion of  negligence,  such  proof  merely 
shifting  the  burden  to  defendant  to  prove 
that  the  collision  resulted  from  an  acci- 
dent which  reasonable  prudence  and  fore- 
sight could  not  have  prevented.  Briggs 
V.  Durham  Tract.  Co.,  147  N.  C.  389,  61 
S.  E.  373. 

The  presumption  of  negligence  on  the 
part  of  a  carrier,  arising  from  the  proof 
of  an  injury  to  a  passenger  in  consequence 
of  the  derailment  of  the  train,  may  be  re- 
butted. Illinois  Cent.  R.  Co.  v.  Porter,  94 
S.  W.  666,   117  Tenn.   13. 

72.  Presumption  yields  to  evidence. — 
Garner  v.  Chicago,  etc.,  Tract.  Co.,  150 
111.  App.  149. 

73.  Rebuttal  evidence. — Cohen  v.  Farm- 
ers' Loan,  etc.,  Co.,  127  N.  Y.  S.  561,  70 
Misc.   Rep.  548. 

74.  Continuance  throughout  trial. — Mc- 
Kittrick  v.  Greenville  Tract.  Co.,  88  S.  C. 
91,  70  S.  E.  414. 

75.  Burden  remains  on  plaintiff. — St. 
Louis,  etc..  R.  Co.  v.  Parks,  97  Tex.  131, 
134,  76  S.  W.  740,  reversing  73  S.  W.  439, 
citing  Clark  v.  Hiles,  67  Tex.  141,  2  S. 
W.    356. 

76.  Carroll  v.  Boston  Elev.  R.  Co.,  200 
Mass.   527,  86  X.   E.  793. 

In  an  action  against  a  street  railroad 
for  injuries  to  plaintiff  while  a  passenger 
on  one  of  defendant's  cars  by  a  collision 
with  a  wagon,  the  burden  of  proving  neg- 
ligence on  the  part  of  the  defendant 
rested  on  plaintiff  throughout  the  trial, 
and  was  not  changed  by  proof  of  plain- 
tiff's injuries  by  the  collision,  which,  with 
the  aid  of  legal  presumptions,  made  out 
plaintiff's  prima  facit  case  against  the  de- 
fendant. Chicago  Union  Tract.  Co.  v. 
Mee,  75  N.  E.  800,  218  111.  9,  2  L.  R.  A., 
N.  S.,  725,  4  Am.  &  Eng.  Ann.  Cas.  7,  re- 


versing judgment  119  111.  App.  332;  ]\Ia- 
her  V.  Metropolitan  St,  R.  Co.,  92  N.  Y. 
S.  825.   102   App.   Div.   517. 

The  fact  that  an  accident  happens  to  a 
person  when  carried  by  a  common  car- 
rier makes,  under  some  circumstances,  a 
prima  facie  case  but  it  does  not  change 
the  burden  of  proof  or  render,  it  less  the 
duty  of  the  court  to  take  the  case  from 
the  jury  when,  on  all  the  evidence,  no 
negligence  appears;  and  it  is  a  general 
rule  in  this  commonwealth  that  the  mak- 
ing of  a  prima  facie  case  does  not  change 
the  burden  of  proof.  Gibson  v.  Interna- 
tional Trust  Co.,  177  Mass.  100,  58  N.  E. 
278,  52  L.  R.  A.  928. 

Where,  in  an  action  for  injuries  to  a 
passenger  by  the  derailment  of  the  car, 
the  carrier  gave  evidence  from  which  the 
jurj-  could  find  that  it  had  used  due  care 
in  the  construction,  equipment,  and  main- 
tenance of  the  railway,  the  burden  of 
proof  was  not  shifted,  but  remained  on 
plaintiff  to  establish  the  carrier's  negli- 
gence on  all  the  evidence,  of  which  the 
presumption  of  negligence,  on  proof  of 
the  derailment  and  injviry  formed  only  a 
part.  Carroll  v.  Boston  Elev.  R.  Co.,  86  N. 
E.   793,  200  Mass.   527. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger,  the 
burden  of  proof  on  the  question  of  neg- 
gence  does  not  shift  to  defendant  on 
proof  that  the  injuries  resulted  from  the 
derailment  of  a  car.  Omaha  St.  R.  Co.  v. 
Boesen.  105  N.  W.  303,  74  Neb.  764,  4  L. 
R.  A.,  N.  S.,  122. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  aris- 
ing from  one  car  escapiilg  from  the  con- 
trol of  its  driver,  sliding  down  an  incline, 
and  colliding  with  another  car  at  the  bot- 
tom, it  is  error  to  instruct  that  the  burden 
is  on  defendant  to  prove  such  facts  as 
will  demonstrate  its  freedom  from  neg- 
ligence; since,  while  the  presumption  aris- 
ing from  such  an  accident  is  that  the  com- 
pany was  negligent,  this  presumption  is 
merely  an  aid  to  plaintiff  in  sustaining  the 
burden    of   proof,   which    remains    on   him 
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burden  of  the  evidence,  the  "burden  of  proof"  may  change  from  one  side  to  the 
other  as  the  trial  proceeds ;  in  the  sense  of  maintaining  the  issue  involved  in  the 
action  it  constantly  remains  on  the  party  alleging  the  fact  which  constitutes  the 
issue,  and  when  all  the  evidence  has  been  introduced  the  jury  must  determine 
whether  it  has  been  maintainedJ''  Hence,  it  is  held  that  the  burden  upon  the 
defendants  when  plaintiiiE  has  made  a  case  which  entitles  him  to  the  application 
of  the  res  ipsa  loquitur  doctrine  is  not  satisfactorily  to  account  for  the  occur- 
rence, but  merely  to  rebut  the  inference  that  he  has  failed  to  use  due  careJ* 
And  as  long  as  the  facts  are  as  consistent  with  due  care  as  with  negligerice,  the 
burden  of  evidence  remains  with  the  plaintiff/^ 

§§  3175-3189.  Rules  Applied  in  Particular  Cases— §  3175.  Stations 
acd  Stopping  Places. — In  an  action  for  injuries  to  a  passenger  while  alighting 
from  a  car  at  a  usual  stopping  place,  or  at  a  regular  station  even  though  it  is  in 
an  unsafe  condition,  no  presumption  of  negligence  of  defendant  arises  fron; 
the  mere  happening  of  the  accident;  but  the  burden  is  on  plaintiff  to  prove  neg- 
ligence.*'*' But  where  a  passenger  using  a  station  or  stopping  place  properly  and 
with  due  care  is  injured  by  something  within  the  carrier's  control  and  in  a  re- 
spect to  which  the  carrier  owes  the  passenger  a  duty,  the  carrier  is  presumed  to 


throughout  the  case.  Judgment  62  N.  Y. 
S.  1139,  48  App.  Div.  632,  reversed  in  Kay 
V.  Metropolitan  St.  R.  Co.,  57  N.  E. 
751,    163    N    Y.    447. 

In  an  action  for  personal  injuries  sus- 
tained by  his  being  thrown  from  a  street 
car  on  its  jumping  the  track,  though  plain- 
tiff made  a  prima  facie  case  by  proof  that 
the  car  was  going  at  a  "pretty  good  rate," 
and  that  the  accident  happened  at  a  point 
where  there  were  side  tracks  leading  into 
the  car  stable,  the  burden  nevertheless 
remained  on  him,  when  the  proof  was  all 
in,  to  show  negligence  on  the  part  of  the 
defendant.  Hollahan  v.  Metropolitan  St. 
R.  Co.,  76  ,N.  Y.  S.  751,  73  App.  Div.  164. 

77.  Carroll  v.  Boston  Elev.  R.  Co.,  200 
Mass.  527,  86  N.  E.  793. 

If  a  carrier  introduces  evidence  to  show 
that  it  was  not  negligent  in  causing  the 
car  to  be  severely  jolted  injuring  a  pas- 
senger, the  passenger  still  has  the  burden 
of  proving  negligence,  though  the  jolt, 
unexplained,  would  be  presumptive  evi- 
dence of  negligence.  Webber  v.  Old 
Colony  St.  R.  Co.,  210  Mass.  432,  97  N. 
E.  74. 

Plaintiff's  burden  of  proof  as  to  negli- 
gence of  defendant,  in  an  action  against 
a  carrier  for  injury  from  collision  of  cars, 
does  not  shift,  even  where  a  presumption 
of  negligence  exists  from  the  collision; 
but  the  presumption  is  to  be  weighed 
with  defendant's  evidence,  and  if  as  a 
whole,  the  evidence  does  not  preponder- 
ate for  plaintiff,  he  can  not  recover.  Sew- 
ell  V.  Detroit  United  Railway,  158  Mich. 
407,  123  N.  W.  2. 

Extent  of  burden  shifted. — Garner  v. 
Chicago,  etc..  Tract.  Co.,  150  111.  App.  149. 
See  Wilson  v.  Chicago  City  R.  Co.,  144 
111.  App.   604. 

While  the  derailment  of  a  train  may 
raise  a  presumption  of  negligence,  yet  it 
does   not   throw   upon   the   railroad   com- 


pany, in  an  action  by  passenger  injured, 
the  duty  of  showing  by  a  preponderance 
of  evidence  that  the  accident  was  not  a 
result  of  its  negligence.  It  is  enitled  to 
verdict  if  evidence  upon  issues  balances. 
Mexican  Cent.  R.  Co.  v.  Lauricella,  87 
Tex.  277,  28  S.  W.  277,  47  Am.  St.  Rep. 
103,  affirming  26  S.  W.  301. 

7S.  Facts  equally  consistent  with  both 
theories. — Pittsburg,  etc.,  R.  Co.  v.  Grom, 
142   Ky.  51,   133   S.  W.  977. 

Where,  in  an  action  for  injuries  to  an 
elevator  passenger,  defendant  showed  by 
a  mechanician  in  charge  of  the  elevator 
his  daily  inspection  thereof  and  the  ma- 
chinery, and  experts  showed  that  they 
had  made  inspection  at  reasonable  inter- 
vals, with  a  view  to  certify  to  the  suffi- 
ciency and  structural  soundness  of  the 
elevator,  the  evidence  overcame  the  in- 
ference of  negligence  of  defendant  in 
maintaining  unsuitable  or  defective  ap- 
pliances. Cohen  V.  Farmers'  Loan,  etc., 
Co.,  127  N.  Y.  S.  561,  70  Misc.  Rep.  548. 

80.  Negligence  as  to  condition  of  stop- 
ping place. — Rist  v.  Philadelphia  Rapid 
Trans,  Co.,  236  Pa.  218,  84  Atl.  687. 

The  doctrine  of  res  ipsa  loquitur  does 
not  apply,  so  as  to  authorize  a  recovery 
by  a  passenger  for  injuries  sustained 
while  alighting  from  a  car,  the  step  of 
which  was  not  more  than  eighteen  inches 
from  the  platform,  where  none  of  the  at- 
tending circumstances  tended  to  show 
negligence  on  the  part  of  the  carrier. 
Texas  Mid.  R.  Co.  v.  Prey,  61  S.  W.  442, 
25  Tex.  Civ.  App.  386. 

Negligence  can  not  be  presumed  from 
the  mere  happening  of  the  event,  none  of 
the  attending  circumstances  tending  to 
establish  negligence.  San  Antonio,  etc., 
R.  Co.  V.  Robinson,  73  Tex.  277,  11  S.  W. 
327;  Broadway  v.  San  Antonio  Gas  Co., 
24  Tex.  Civ.  App.  603,  60  S.  W.  270;  Texas 
Mid.  R.  Co.  V.  Frey,  25  Tex.  Civ.  App. 
386.  61   S    W..442. 
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have  been  negligent. ^^  It  has  been  so  held  where  a  passenger  slipped  on  an 
asphalt  pavement  in  a  train  shed  ^^  and  where  a  bridge  leading  to  a  ferryboat 
collapsed.*^  And  such  a  presumption  would  arise  where  a  passenger,  immedi- 
ately after  alighting  from  the  train  at  a  station,  is  injured  by  defendant's  loco- 
motive on  another  track  close  by.^* 

Carrier's  Control  over  Approaches,  Platforms,  etc. — Where  a  passenger 
is  injured  by  the  breaking  of  the  floor  of  the  station  platform,  the  burden  is  on 
the  company  to  show  affirmatively  a  condition  of  things  which  would  exonerate 
it  from  liability.^s  But  in  such  cases  the  burden  is  upon  the  plaintiff  to  show 
that  the  walk  approach  or  platform,  where  he  received  his  injury,  was  con- 
structed by  the  defendant  and  was  in  its  possession  and  control  as  one  of  the 
means  of  transportation  of  passengers. ^^ 

Obstruction,  Dangerous  Articles,  etc.,  on  Platform. — The  existence  or 
an  obstruction  over  which  a  passenger  falls  upon  a  station  platform  is  not,  in 
the  absence  of  evidence  or  something  about  the  obstruction  itself,  to  indicate 
the  length  of  time  during  which  it  was  on  the  platform,  or  the  cause  of  its  pres- 
ence there,  sufficient  to  charge  the  railroad  with  negligence. ^^ 

Articles  Thrown  from  Train. — Where  a  passenger,  while  standing  on  a 
station  platform  waiting  for  his  train,  is  struck  and  injured  by  a  mail  sack, 
piece  of  coal  or  other  article  thrown  from  a  swiftly  passing  train,  it  will  be  pre- 
sumed that  the  injury  resulted  from  the  carrier's  negligence,  and  the  burden  is 
on  it  to  show  the  contrary. ^^ 

Speed  on  Entering  Station. — Where  there  was  evidence  only  that  a  train 
came  in  fast  at  a  station  where  plaintiff,  with  other  passengers,  was  waiting  on 
the  station  platform  for  its  arriyal,  no  inference  could  be  drawn  that  the 
engineer  was  negligently  running  at  such  an  excessive  or  unusual  speed  as  to  en- 
danger the  plaintiff.8* 


81.  Things  within  carrier's  control — 
Breach  of  duty. — Cotton  on  a  railway 
platform,  at  a  station,  is  presumed  to  be 
in  the  company's  custody  and  care,  and 
responsibility  for  the  manner  in  which 
it  is  placed  or  piled  on  the  platform  is 
presumed  to  rest  on  the  company,  and  in 
an  action  by  a  passenger  for  injuries  the 
burden  of  rebutting  the  presumption  is 
on  the  company.  Kird  v.  New  Orleans, 
etc.,   R.    Co.,  29   So.   739,   105   La.   226. 

Where  a  street  car  passenger  was  in- 
jured at  night  by  stepping  into  an  unpro- 
tected trolly  pole  hole  as  he  was  trans- 
ferring from  one  car  to  another,  made 
necessary  by  repairs  being  made  in  the 
track,  proof  of  such  facts  established  a 
prima  facie  case  of  negligence  against  de- 
fendants. Colorado  Springs,  etc.,  R.  Co. 
V.   Petit,   S6   Pac.   121,   37   Colo.   326. 

88.  In  this  case  it  was  held  that  the 
jury  might  infer  that  the  company  had 
not  exercised  that  care  which  the  law  re- 
quired, and  that  a  verdict  on  the  doc- 
trine of  res  ipsa  loquitur  was  justified. 
Barnes  v.  New  York,  etc.,  R.  Co.,  87  N. 
Y.   S.   608,   42   Misc.   Rep.   622. 

83.  Bridge  leading  to  ferryboat. — 
Where  a  person,  having  paid  for  a  ticket 
for  ferriage,  has,  on  invitation  of  the  em- 
ployees of  the"  ferry  company,  passed  out 
on  an  iron  bridge  leading  to  the  ferryboat, 
and,  while  standing  thereon,  it  broke,  pre- 
cipitating her  into  the  fiver,  it  is  not  for 


the  passenger  to  prove  that  the  breaking 
was  due  to  the  negligence  of  the  company, 
but  for  the  company  to  establish  affirm- 
atively a  state  of  facts  which  would  re-  . 
lease  it  from  responsibility.  Patton  v. 
Pickles,  24  So.  290,   50   La.  Ann.   857. 

84.  Trains  on  intervening  tracks. — Phil- 
adelphia, etc.,  R.  Co.  V.  Anderson,  72  Md. 
519,  20  Atl.  2,  20  Am.  St.  Rep.  483,  8  L. 
R.   A.   673. 

85.  Breaking  of  platform. — Leveret  v. 
Shreveport  Belt  R.  Co.,  34  So.  579,  110 
La.  399. 

86.  Carrier's  control  over  approaches, 
etc. — Quimby  v.  Boston,  etc.,  R.  Co.,  69 
Me.  340. 

87.  Obstructions,  dangerous  articles, 
etc.,  on  platform. — Scholtz  v.  Interbor- 
ough  Rapid  Trans.  Co.,  95  N.  Y.  S.  557, 
48  Misc.  Rep.  619. 

88.  Mail  bag  thrown  from  train. — Hud- 
dleston  v.  St.  Louis,  etc.,  R.  Co.,  90  Ark. 
378,_  119   S.   W.   280. 

Piece  of  coal. — There  is  a  presumption 
of  negligence  on  the  part  of  the  carrier 
where  a  piece  of  coal  is  thrown  from  the 
tender  of  a  passing  train,  .striking  one 
waiting  at  the  depot  to  take  a  train. 
Louisville,  etc.,  R.  Co.  v.  Reynolds,  71  S. 
W.   516.   24   Ky.   L.   Rep.   1402.. 

89.  Speed  on  entering  station. — Sava- 
geau  V.  Boston,  etc.,  Railroad,  96  N.  E. 
67,  210  Mass.  164. 
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Stopping  at  Unusual  and  Unsafe  Place. — Stopping  a  railway  train  at  an 
unusual  place  renders  the  company  presumptively  in  the  wrong  to  that  extent, 
and  the  burden  of  explaining  the  neglect  is  cast  upon  them-^" 

Failure  to  Light  Stations,  Premises,  etc. — Where  it  is  alleged  that  a  pas- 
senger fell  from  the  platform  of  a  car,  when  attempting  to  enter  in  the  night, 
because  the  company  neglected  to  light  the  platform,  the  accident  was  not  such 
as  ordinarily  results  only  from  the  negligence  of  the  carrier,  and  the  plaintiff 
is  bound  to  prove,  not  only  the  fact  of  the  injuries,  but  that  they  were  caused 
by  the  company's  negligence. ^^ 

§  3176.  As  to  Roadbed  and  Track. — The  same  general  rules  apply  where 
the  passenger  is  injured  because  of  a  defective  roadbed  or  track  or  structure 
alongside  of  the  track,  etc.^^  Thus,  it  is  held  that  the  fact  that  a  bridge  gives 
away  when  a  train  is  passing  over  it  creates  a  presumption  of  negligence  on  the 
part  of  the  carrier. ^^  And  where  a  passenger  is  injured  in  consequence  of  an 
embankment  having  been  swept  away,  there  arises  a  presumption  of  negligence 
on  the  part  of  defendant,^*  and  this  rule  applies  to  a  lessee  of  the  railroad. ^^ 

Falling  Poles,  Wires,  etc. — The  burden  is  on  a  street  railroad  company,  in 
an  action  by  a  passenger  for  injuries  resulting  from  the  falling  of  the  poles  or 
wires  on  the  car,  to  show  the  cause  of  the  accident.^*' 

Obstructions  on  Track. — A  passenger  who  shows  that  the  train  collided 
with  the  top  of  a  tree  which  had  blown  across  the  track,  and  that  he  was  injured 
in  consequence  thereof,  shows  facts  from  which  the  presumption  of  negligence 
of  the  carrier  arises,  and  it  must  show  its  freedom  from  breach  of  duty.^'^ 

Obstruction  Near  Tracks — Collision. — M'here  a  passenger  is  injured  by  a 


90.  Stopping  at  unusual  and  unsafe 
place. — Memphis,  etc.,  R.  Co.  v.  Whitfield, 
44  Miss.  466,  7  Am.  Rep.   609. 

91.  Failure  to  light  stations,  premises, 
etc. — Chicago,  etc.,  R.  Co.  v.  Trotter,  60 
Miss.   442. 

92.  Broken  rail. — The  fact  that  an  acci- 
dent upon  defendants  railroad,  which 
caused  personal  injuries  to  a  passenger, 
arose  from  a  broken  rail,  imposed  upon 
defendant  the  burden  of  showing  that  it 
used  "the  hightest  reasonable  and  prac- 
tical skill,  care,  and  diligence"  as  to  the 
"fitness  of  the  road."  Wabash,  etc.,  R. 
Co.  V.   Friedman,   41   111.  App.  270. 

It  is  improper,  in  an  action  by  a  rail- 
way passenger  for  injuries  caused  by  the 
derailment  of  his  train,  to  instruct  the 
jury  that  there  is  no  presumption  that 
the  rail  causing  the  accident  was  broken 
before  his  train  reached  it,  another  train 
having  passed  safely  over  it  a  short  time 
before,  and  that  if  plaintiff  claims  that  it 
was  so  broken  he  has  the  burden  of 
proof.  Cleveland,  etc.,  R.  Co.  v.  Newell, 
75   Ind.   542. 

Injury  to  a  passenger  caused  by  de- 
fect in  the  roadway  makes  a  prima  facie 
presumption  of  negligence,  which  will 
carry  the  case  to  the  jury.  McCaflerty  v. 
Pennsylvania  R.  Co.,  44  Atl.  435,  193  Pa. 
339,   74  Am.   St.   Rep.   690. 

Condition  of  railroad  switch  as  calling 
for  application  of  rule  of  "res  ipsa  loqui- 
tur."— Texas,  etc.,  R.  Co.  v.  Clippenger, 
47  Tex.   Civ.   App.   510,  106   S.  W.   155. 

93.  Bridge  giving  away. — Bedford,  etc., 
R.  Co.  V.  Rainbolt,  99  Ind.  551. 


When  an  injury  occurs  to  a  railway 
passenger  by  reason  of  the  giving  way 
of  a  bridge  under  the  passing  train,  proof 
of  the  casualty  is  prima  facie  evidence  of 
negligence  in  the  location  or  construction 
of  the  bridge,  or  in  both  its  location  and 
construction.  So,  too,  where  the  subver- 
sion of  the  bridge  appears  to  have  been 
occasioned  by  an  unusual  flood  or  freshet. 
Otherwise,  where  the  injury  occurs  from 
causes  entirely  foreign  to  the  apparatus 
or  operations  of  the  road.  Kansas  Pac. 
R.  Co.  V.  Miller,  2  Colo.  442. 

94.  Embankment  swept  away. — Brehm 
V.  Great  Western  R.  Co.  (N.  Y.),  ?4  Barb. 
256;  Philadelphia,  etc.,  R.  Co.  v.  Ander- 
son,  94   Pa.   351,   39   Am.    Rep.   787. 

95.  Rule  applies  to  lessee. — Philadel- 
phia, etc.,  R.  Co.  V.  Anderson,  94  Pa.  351, 
39  Am.  Rep.  787. 

96.  Falling  poles,  wires,  etc. — Stern  v^ 
Westchester  Elect.  R.  Co.,  90  N.  Y.  S. 
870,   99  App.   Div.  491. 

Where  a  passenger  on  a  street  car  was 
injured  by  the  fall  of  a  trolly  pole  as  he 
was  alighting  at  a  junction  point,  proof 
that  plaintiff  was  a  passenger,  of  the  fact 
of  the  accident,  and  the  resulting  injury, 
established  a  prima  facie  case  of  negli- 
gence, without  proof  as  to  what  caused 
the  pole  to  fall.  Judgment  102  111.  App. 
302,  affirmed  in  Chicago  City  R.  Co.  v, 
Carroll,  68  N.   E.  1087,  206  111.  318. 

97.  Obstruction  on  tracks. — Rice  v.  Chi- 
cago, etc.,  R.  Co.  (Mo.  App.),  131  S.  W. 
374. 
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collision  between  the  car  and  a  bridge,^*  or  an  obstruction  on  the  right  of  way,^* 
the  presumption  that  the  company  was  negligent  controls,  in  the  absence  of  proof 
to  the  contrary.!  Thus,  it  is  held  that  where  a  passenger  on  a  train  is  injured 
by  having  his  arm,  which  was  placed  in  or  out  of  a  window  in  such  a  way  as  not 
to  constitute  contributory  negligence,  struck  by  a  mail  pouch  suspended  by  the 
side  of  the  track,^  or  by  a  train  passing  on  a  parallel  and  adjacent  track,^  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises. 

Animal  on  Track. — Where  a  passenger  is  injured  by  a  collision  between  a 
passenger  train  and  an  animal,  there  arises  a  presumption  of  negligence,  which, 
though  not  conclusive,*  imposes  on  the  carrier  the  burden  of  proving  that  its 
road  was  fenced  as  required  by  statute.^  The  presence  of  an  animal  on  a  track 
raises  a  prima  facie  presumption  of  negligence  on  the  part  of  the  carrier,  they 
being  bound,  as  between  themselves  and  a  passenger,  to  keep  the  road  free  from 
obstructions  of  that  character,  and,  in  the  absence  of  evidence  to  rebut  that  pre- 
sumption, they  are  liable  to  plaintiff  for  injuries  sustained.® 

§  3177.  As  to  Vehicle. — The  mere  fact  of  injury  is  insufficient  to  raise  a 
presumption  of  negligence.'^  But  where  a  passenger  is  injured  through  a  de- 
fective condition  of  the  vehicle,  the  case  is  within  the  rule  that  a  passenger  in- 
jured without  his  fault  by  a  defective  appliance  of  the  carrier's  is  prima  facie 
entitled  to  recover.^     In  such  a  case  the  carrier  has  the  burden  of  showing  all 


98.  Collision  with  bridge. — Wilkerson  v. 
Corrigan  Consol.  St.  R.  Co.,  26  Mo.  .App. 
144. 

99.  Obstruction  along  way.—  Cincinnati, 
etc.,  R.  Co.  V.  Brown,  9  O.  C.  C.  198,  6 
O.  C.  D.  225;  Carrico  v.  West  Virginia, 
etc.,  R.  Co.,  .35  W.  Va.  389,  14  S.  E.  12. 

1.  Cincinnati,  etc.,  R.  Co.  v.  Brown,  9 
O.  C.  C.  198,  6  O.  C.  D.  325. 

2.  Arm  struck  by  mail  pouch. — McCord 
V.  Atlanta,  etc.,  R.  Co.,  134  N.  C.  53,  45 
S.   E.  1031. 

3.  Train  adjacent  track. — ^Where  plain- 
tiff, riding  on  defendant's  train  sat  with 
his  arm  resting  on  the  window  sill,  but, 
according  to  the  weight  of  evidence,  not 
extending  without,  and  some  part  of  a 
passing  freight  train  struck  and  seriously 
injured  the  arm,  a  presumption  of  want 
of  proper  care  on  the  part  of  the  railroad 
company  arises,  and,  the  company  failing 
to  remove  it,  a  judgment  for  plaintiff 
will  be  affirmed.  Breen  v.  New  York,  etc., 
R.  Co.,  109  N.  Y.  297,  16  N.  E.  60,  4  Am. 
St.  Rep.  450. 

4.  Presumption  not  conclusiv  e. — 
Though  a  railroad  company  is  bound  to 
■use  the  highest  degree  of  care  and  vigi- 
lance to  keep  cattle  off  the  track,  there 
is  not  a  conclusive  presumption  of  negli- 
gence on  its  part  in  every  case  of  injuries 
to  passengers  caused  by  cattle  being  on 
the  track.  Wright  v.  Pennsylvania  R.  Co. 
(Pa.),  3  Pittsb.  Rep.  116. 

5.  Animal  on  track. — Louisville,  etc.,  R. 
Co.  V.  Hendricks,  128  Ind.  462,  28  N. 
E.  58. 

Where,  through  the  failure  of  defend- 
ant to  comply  with  Act  March  30,  1860 
(Laws  1860,  c.  268),  requiring  railroad 
companies  to  fence  their  tracks,  a  pas- 
senger was  injured  by  defendant's  train 
colliding  with  a  cow,  the  passenger  may 
recover  for  his  injuries  without  proof  of 


any  other  negligence  on  the  part  of  de- 
fendant. Blair  v.  Milwaukee,  etc.,  R.  Co., 
20  Wis.  254. 

6.  Presum-ption  from  implied  duty  as  to 
obstructions. — Sullivan  v.  Philadelphia, 
etc.,  R.  Co.,  30  Pa.  234,  72  Am.  Dec.  698. 

7.  Mere  fact  of  injury. — There  is  no 
presumption  of  negligence  on  the  part  of 
a  carrier  from  the  mere  fact  of  the  fall 
of  an  open  car  window  on  the  arm  of  a 
passenger.  Boucher  v.  Boston,  etc.,  Rail- 
road, 79  Atl.  993,  76  N.  H.  91,  34  L.  R. 
A.,   N.   S.,  728. 

A  passenger  alighted  from  a  car,  and, 
after  both  feet  were  on  the  pavement,  her 
skirt  was  caught  in  a  part  of  the  car,  in 
what  way  does  not  appear,  and  she  was 
dragged  along  for  about  the  width  of 
two  houses.  The  car  did  not  appear  de- 
fective, but  was  of  the  most  approved 
form  and  pattern.  Held,  that  the  com- 
pany was  not  liable.  Doyle  v.  Metropoli- 
tan St.  R.  Co.,  60  N.  Y.  S.  475,  29  Misc. 
Rep.  331. 

8.  Falling  window  sash. — Georgia. — 
Southern  R.  Co.  v.  Cunningham,  123  Ga. 
90,   50   S.   E.   979. 

Indiana. — Cleveland,  etc.,  R.  Co.  v.  Had- 
ley,  170  Ind.  204,  82  N.  E.  1025,  16  L.  R. 
A.,  N.  S.,  527,  rehearing  denied  in  84  N. 
E.  13. 

Minnesota, — Wilson  v.  Northern  Pac.  R. 
Co.,  26  Minn.  278,  3  N.  W.  333,  37  Am. 
Rep.  410. 

Missouri. — Rattan  v.  Central  Elect.  R. 
Co.,  120  Mo.  App.  270,  96  S.  W.  735. 

New  York. — Miller  v.  Ocean  Steamship 
Co.,  43  Hun  640,  6  N.  Y.  St,  Rep.  664; 
Burke  v.  State,  119  N.  Y.  S.  1089,  64 
Misc.  Rep.  558. 

Where  it  appears  that  an  injury  re- 
ceived while  alighting  was  occasioned  in 
such  a  manner  and  from  such  cause  as  to 
show  that  something  was  wrong  with  the 
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the  collateral  facts  necessary-  to  explain  the  cause  of  the  accident,  and  of  show- 
ing proper  diligence  in  maintaining  the  car  and  appliances  in  a  safe  condition.' 
These  rules  apply  where  the  coupling  of  the  train  breaks, ^*'  where  an  accident 
results  from  an  accidental  detachment  of  part  of  the  cars  of  a  train,^i  where  a 
hand  rail  on  a  street  car  gives  away.^^  where  a  car  wheel,i^  or  axle,^*  breaks, 
where  the  peddle  wheel  of  a  steamboat  breaks, ^^  where  a  stage  plank  or  gang- 
way falls  and  injures  a  passenger  leaving  a  steamboat, ^^  where  a  trap  door  col- 
lapses under  a  passenger,>^^  where  large  sparks  and  cinders  are  j>ermitted  to  es- 


car,  proof  of  the  accident  and  the  means 
and  cause  of  it  is  sufficient  to  put  the  car- 
rier upon  his  proof.  Hitchcock  v.  Brook- 
lyn City  R.  Co.,  44  Hun  627,  8  N.  Y.  St. 
Rep.  848. 

In  an  action  against  a  cable  railway 
for  personal  injuries  caused  by  the  run- 
ning away  of  a  car  on  which  plaintiff 
was  a  passenger,  the  result  of  the  break- 
ing of  a  grip  shank,  the  fact  that  the 
brakes  proved  insufficient  to  hold  the  cars 
when  the  grip  shank  broke  raises  a  pre- 
sumption that  they  were  defective  in  con- 
struction. Sharp  V.  Kansas  City  Cable  R. 
Co.,  114  Mo.  94,  20  S.  W.  93. 

In  an  action  for  injuries  received  while 
entering  defendant's  street  car,  plaintiff 
testified  that  the  car  had  stopped,  and 
was  ready  to  receive  passengers;  that 
the  motorman  left  it,  and  went  outside, 
towards  the  rear;  that  plaintiff,  in  com- 
pany with  others,  stepped  on  the  front 
platform,  when  the  brake  flew  around 
and  struck  her  on  the  check.  Held,  that 
such  evidence  raised  a  presumption  of 
negligence  on  the  part  of  defendant,  and 
it  was  error  to  dismiss  the  complaint. 
Gilmore  v.  Brooklyn  Heights  R.  Co.,  6 
App.  Div.  117,  39  N.  Y.  S.  417.  See 
Thompson  v.  St.  Louis,  etc.,  R.  Co.,  Ill 
Mo.  App.  465,  86   S.  W.  465. 

In  an  action  for  injuries  to  a  passenger 
on  a  street  car,  though  the  burden  of 
proof  on  the  whole  case  was  on  plaintiff, 
her  showing  that  the  injury  was  caused 
hy  the  flying  up  of  a  trap  door  in  the 
floor  of  the  car  placed  on  defendant  the 
necessity  for  explaining  the  happening  to. 
free  itself  from  the  presumption  of  neg- 
ligence. Baum  V.  New  York,  etc.,  R.  Co., 
108  N.  Y.  S.  265,  124  App.  Div.  12. 

9.  Carrier's  burden  of  proof. — Cleve- 
land, etc.,  R.  Co.  V.  Hadley,  82  N.  E. 
1025,  170  Ind.  204,  16  L.  R.  A.,  N.  S.,  527, 
rehearing  denied  in  84  N.  E.  13. 

Where  a  passenger  fell  from  the  plat- 
form of  a  street  car  and  was  killed  in  con- 
sequence of  the  gate  not  being  securely 
fastened,  the  question  being  as  to  whether 
the  gate  had  been  insecurely  latched  or 
was  unlatched  by  the  passenger  himself, 
the  burden  of  proof  is  on  the  carrier. 
Spurlock  V.  Shreveport  Tract.  Co.,  42  So. 
575,  118  -La.  1. 

Where  a  passenger  on  a  street  car  was 
injured  by  stepping  on  an  electrical  metal 
plate  in  defendant's  car,  and  receiving  an 
electric  shock,  the  burden  was  on  defend- 

3   Car— 48 


ant  to  show  that  the  presence  of  the  elec- 
tricity could  not  have  been  detected  and 
prevented  by  the  exercise  of  the  highest 
degree  of  care.  McRae  v.  Metropolitan  St. 
R.  Co.,  102  S.  W.  1032,  125  Mo.  App.  562. 
Where  a  passenger  proved  his  injuries 
as  the  result  of  a  breakage  in  one  of  the 
cars  of  a  train  in  which  he  was  riding, 
the  carrier,  in  order  to  defeat  a  recovery, 
must  show,  not  only  that  it  was  due  to  a 
cause  or  causes  which  the  exercise  of  the 
utmost  human  skill  and  foresight  could 
not  prevent,  but  that,  if  the  accident  was 
due  to  a  latent  defect  in  the  material  or 
construction  of  the  car,  it  could  not  have 
been  discovered  either  by  the  carrier  or 
the  builders,  by  the  exercise  of  such  care. 
Morgan  v.  Chesapeake,  etc.,  R.  Co.,  105 
S.  W.  961,  32  Ky.  L.  Rep.  330. 

10.  Breaking  of  coupling. — Galveston, 
etc.,  R.  Co.  V.  Young,  45  Tex.  Civ.  App. 
430,  100  S.  W.  993;  Missouri  Pac.  R.  Co. 
V.  Hennessey,  75  Tex.  155,  12  S.  W.  608; 
Galveston,  etc.,  R.  Co.  v.  Parsley,  6  Tex. 
Civ.  App.  150,  25  S.  W.  64,  afiirmed  in  93 
Tex.  707,  no  op. 

The  mere  fact  that  a  train  parts  in  tran- 
sit raises  a  presumption  of  negligence 
against  the  carrier.  Feldschneider  v.  Chi- 
cago, etc.,  R.  Co.,  99  N.  W.  1034,  123  Wis. 
423. 

11.  Detachment  of  part  of  train — Tut- 
tle  V.  Chicago,  etc.,  R.  Co.,  48  Iowa  236. 

12.  Hand  rail  on  car. — McCarty  v.  St. 
Louis,  etc.,  R.  Co.,  105  Mo.  App.  596,  80 
S.   W.    7. 

13.  Breaking  of  car  wheel. — The  break- 
ing of  a  car  wheel  is  presumptive  evi- 
dence of  negligence.  Toledo,  etc.,  R.  Co. 
V.  Beggs,  85   111.  80,  28  Am.  Rep.  613. 

14.  Broken  axle. — Pate  v.  Columbia, 
etc.,  R.  Co.,  52  Wash.  166,  100  Pac.  334. 

15.  The  breaking  of  a  paddle  wheel  of  a 
steamboat,  whereby  a  passenger  was  in- 
jured, raises  a  presumption  of  negligence 
on  the  pai-t  of  the  carrier.  Yerkes  v.  Keo- 
kuk, etc.,  Packet  Co.,  7  Mo.  App.  265. 

16.  Falling  stage  plank  or  gangway — 
Eagle  Packet  Co.  v.  Defries,  94  III.  598, 
34  Am.   Rep.   245. 

17.  The  collapse  of  a  trap  door  forming 
a  part  of  the  floor  of  a  street  car,  under 
the  weight  of  a  passenger,  who  was  simply 
walking  thereon,  resulting  in  injury  to 
her,  was  evidence  of  negligence  under  the 
doctrine  res  ipsa  loquitur.  Jorden  v.  St. 
Louis,  etc.,  R.  Co.,  99  S.  W.  493,  122  Mo. 
App.  330. 
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cape  from  the  engine,i^  where  a  fire  extinguisher  falls  on  a  passenger/^  where 
an  explosion  in  a  car  results  from  some  unknown  cause,^^  where  an  explosion 
occurs  in  the  controller  box  of  a  street  car, 21  causing  the  passenger  to  jump 
therefrom  to  his  injury,^^  where  a  steamboat  boiler  explodes,^^  where  the  loco- 
motive boiler  exploded  while  attached  to  and  haulting  the  train,^*  where  a  pas- 
senger is  injured  by  an  electric  shock  while  on  the  car.^s  or  while  boarding  or 
alighting  therefrom.^e  where  a  lamp  in  an  omnibus  bursts  and  injures  a  passen- 
ger,27   where  a  ventilating  window   falls  and  injures  a  passenger,^^  where  the 


18.  Sparks  and  cinders. — St.  Louis,  etc., 
R.  Co.  V.  Parks,  40  Tex.  Civ.  App.  480, 
90  S.  W.  343;  Texas  Mid.  R.  Co.  v.  Jum- 
per, 34  Tex.   Civ.   App.   671,   60   S.  W.   797. 

19.  Falling  fire  extinguisher. — Where  a 
passenger  on  a  street  car  was  injured  by 
the  falling  of  a  fire  extinguisher  fastened 
to  the  side  of  the  car  some  twenty  inches 
over  her  head,  proof  of  such  accident 
established  a  prima  facie  case  of  negli- 
gence against  defendant  entitling  plaintiff 
to  recover,  in  the  absence  of  evidence  ex- 
plaining the  occurrence.  Allen  v.  United 
Tract.  Co.,  73  N.  Y.  S.  737,  67  App.  Div. 
363. 

20.  Spear  v.  Philadelphia,  etc.,  R.  Co.,  5 
Pa.   Co.   Ct.   Rep.  393. 

Where  it  is  shown  by  the  evidence  that 
the  relation  of  passenger  and  carrier  ex- 
ists, that  an  explosion  occurred  in  one  of 
the  cars  of  the  train  on  which  the  plain- 
tiff was  riding,  and  that  an  injury  resulted 
to  her,  the  burden  shifts  to  the  carrier  to 
show  that  it  was  not  negligent  in  the 
premises.  Chicago  Union  Tract.  Co.  v. 
Newmiller,  116  111.  App.  635,  judgment  af- 
firmed in  74  N.  E.     410,  31.5  111.  383. 

21.  Explosion  in  controller  box. — Ger- 
man V.  Brooklyn  Heights  R.  Co.,  95  N. 
Y.  S.  112,  107  App.  Div.  354;  Gay  v.  Mil- 
waukee Elect.  R.,  etc.,  Co.,  138  Wis.  348, 
120  N.  W.  283;  Firebaugh  v.  Seattle  Elect. 
Co.,  40  Wash.  658,  82  Pac.  995,  2  L.  R. 
A.,   N.   S.,  836,  111   Am.   St.  Rep.  990. 

Where  plaintiff  was  injured  by  an  ex- 
plosion from  the  controller  on  defend- 
ant's street  car,  and  the  evidence  of  an 
expert  was  that  the  accident  could  not 
have  occurred  from  any  other  cause  than 
a  defect  in  the  condition  of  the  electrical 
mechanism  and  equipment  of  the  car,  and 
there  was  no  evidence  to  warrant  a  find- 
ing that  such  an  accident  could  have  hap- 
pened from  any  other  cause,  a  case  for 
the  application  of  the  doctrine  of  res  ipsa 
loquitur  is  presented.  Beattie  v.  Boston 
Elev.  R.  Co.,  86  N.  E.  920,  201  Mass.  3.^ 

22.  Causing  passenger  to  jump. — This 
rule  was  applied  in  German  v.  Chicago, 
etc.,  Co.,  150  III.  App.  149;  Chicago  Union 
Tract.  Co.  v.  Newmiller,  315  111.  383,  74 
N.  E.  410,  affirming  judgment  116  111. 
App.  635;  Brod  v.  St.  Louis  Trans.  Co., 
115  Mo.  App.  202,  91  S.  W.  993;  Lynch  v. 
Metropolitan  St.  R.  Co.,  90  N.  Y.  S.  378; 
Paine  v.  Geneva,  etc..  Tract.  Co.,  101  N. 
Y.    S.    304,    115    App.    Div.    739. 

23.  Steamboat  boiler   exploding. — It   is 


a  presumption  of  law  that  the  proprietors 
of  a  steamboat  are  liable  for  the  ex- 
plosion of  a  boiler  on  a  boat  under  their 
control,  and  they  are  bound  to  show,  if 
they  can,  that  the  accident  occurred  from 
causes  which  human  skill  and  foresight 
in  the  construction  and  management  of 
the  machine  could  not  avert  or  foresee. 
Caldwell  V.  New  Jersey  Steamboat  Co., 
56  Barb.  435;  S.  C,  47   N.  Y.  383. 

24.  Locomotive  exploding. — Kelly  v. 
Chicago,  etc.,  R.  Co.,  113  Mo.  App.  468, 
87   S.  W.   583. 

25.  Electric  shock. — ^IcDonough  7'. 
Boston  Elev.  R.  Co.,  208  Mass.  436,  94 
N.  E.  809;  Eickhof  v.  Chicago,  etc.,  R. 
Co.,   77   111.   App.   106. 

In  an  action  for  personal  injuries  re- 
sulting from  an  electric  shock  caused  by 
contract  with  defendant's  street  car 
while  alighting  therefrom,  evidence  that 
the  car  was  so  charged  with  electricity'  as 
to  injure  a  person  by  contact  with  any 
part  establishes  a  prima  facie  case  of  neg- 
ligence. Denver  Tramwaj'  Co.  v.  Beid,  i 
Colo.    App.    53,    35    Pac.    269. 

Where  the  controller  box  on  an  elec- 
tric car  was  charged  with  electricity  to 
such  an  extent  as  to  endanger  the  safety 
of  passengers  who  might  accidentally 
touch  it.  an  inference  of  negligence  was 
warranted.  South  Covington,  etc.,  St.  R. 
Co.  V.  Smith,  86  S.  W.  970,  37  Ky.  L.  Rep. 
811. 

26.  Boarding  or  alighting  from  car. — 
Where  plaintifif  was  shocked  by  elec- 
tricity as  he  took  'nold  of  the  handhold  of 
an  electric  car  for  the  purpose  of  board- 
ing it  at  a  point  where  it  had  stopped  to 
take  on  passengers,  and  he  was  badly  in- 
jured, the  circumstances  surrounding  the 
injury  were  suflficient  to  raise  a  presump- 
tion of  negligence  on  the  part  of  the  com- 
pany. Dallas,  etc.,  St.  R.  Co.  v.  Broad- 
hurst,  68  S.  W.  315,  38  Tex.  Civ.  App. 
630. 

27.  Lamp  in  omnibus. — A  passenger  in 
an  omnibus  was  injured  by  the  bursting 
of  a  lamp,  and  in  an  action  for  damages 
against  the  owners  it  was  held  that  the 
burden  of  proof  was  on  them  to  show 
affirmatively  that  the  fluid  used  in  the 
lamp  was  a  safe  and  proper  ■  article. 
Wilkie  V.  Bolster  (N.  Y.),  3  E.  D.  Smith 
327. 

28.  Ventilating  window. — Och  v.  Mis- 
souri, etc.,  R.  Co.,  130  Mo,  27,  31  S.  W. 
962,    36    L.    R.    A.    442. 
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fender  on  a  vehicle  came  loose  and  swung  around  on  an  alighting  passenger  ^9 
and  other  similar  cases,***  and  a  presumption  of  negligence  on  the  part  of  the 
carrier  arises.  It  seems  that  the  apparatus  or  machinery  must  in  some  way  be 
connected  with  the  transportation  of  the  passenger.^^ 

Application  to  Elevators. — The  rule  as  to  the  degree  of  care  required,  and 
as  to  the  onus  of  proof  in  case  of  injury  from  giving  way  of  machinery,  appli- 
cable between  a  common  carrier  of  passengers  and  his  passengers,  is  applicable 
as  between  the  owner  and  manager  of  a  passenger  elevator  and  the  passengers 
in  it.^^ 

Platforms  Obstructions,  Dangerous  Article,  etc. — It  is  undoubtedly  true 
that  if  the  plaintiff  is  injured  by  reason  of  the  unsafe  or  defective  condition  of 
the  platform  of  the  vehicle,  a  presumption  of  negligence  arises  which  places  the 
burden  upon  the  defendant  to  explain  the  occurrence  in  a  way  not  consistent  with 


29.  Defective  fender. — McDonnell  v. 
Chicago  R.  Co.,  131  111.  App.  237. 

30.  Falling  brace  rod. — St.  Louis,  etc., 
R.  Co.  V.  Loyd   (Ark.),  150  S.  W.  864. 

Overheating  of  plate  over  wheel  by 
friction. — ^Where  a  passenger  on  a  street 
car  was  injured  by  the  overheating  of  a 
plate  over  a  wheel  by  friction  caused  by 
the  overloading  of  the  car,  the  heating  of 
the  plate  raised  a  presumption  of  negli- 
gence on  the  part  of  the  company.  Powell 
V.  Hudson  Valley  R.  Co.,  84  N.  Y.  S.  337, 
88  App.  Div.  133. 

Fall  of  fender. — An  inference  of  negli- 
gence making  the  carrier  liable  for  injury 
to  a  passenger  on  a  street  car  is  justified 
by  the  fact  of  the  dislodgment  of  a  nut 
causing  the  fall  of  the  rear  fender  of  the 
car,  occasioning  the  accident;  the  jury  not 
being  bound  to  accept  as  sufficient  the 
carrier's  evidence  of  its  system  of  inspec- 
tion. Winter  v.  Interurban  St.  R.  Co.,  96 
N.  Y.  S.  1009,  49  Misc.  Rep.  131. 

Device  to  register  fares. — The  maxim 
res  ipsa  loquitur  is  applicable  to  a  case 
where  a  passenger  in  a  street  car  is  in- 
jured by  the  fall  of  a  device  used  for  reg- 
istering fares.  Weir  v.  Union  R.  Co.,  98 
N,  Y.  S.  268,  112  App.   Div.  3  09. 

Presumption  from  fall  of  berth  in  sleep- 
ing car. — Iron  R.  Co.  v.  Mowery,  36  O. 
St.  418,  38  Am.  Rep.  597,  followed  in  Rail- 
road Co.  V.  Walrath,  38  O.  St.  461,  af- 
firming 7  Am.  L.  Rec.  555,  6  O.  Dec.  718. 

Fall  of  trolley  pole. — Proof  of  the  falling 
of  a  trolley  pole  from  an  electric  car, 
when  it  stopped  at  the  usual  stopping 
place,  on  a  person  standing  there  for  the 
purpose  of  getting  on  the  car,  raises  the 
presumption  of  negligence  on  the  part  of 
the  traction  company,  and  unless  rebutted 
the  party  injured  is  entitled  to  recover. 
Cincinnati  Tract.  Co.  v.  Holzenkamp,  78 
N.  E.  529,  74  O.  St.  379,  6  1,.  R.  A.,  N.  S., 
800,  113  Am.   St.  Rep.  980. 

Failure  of  brakes  to  work. — Where  the 
brakes  of  a  street  car  fail  to  work  because 
of  a  broken  chain,  and  a  passenger  is  in- 
jured, the  presumption  of  negligence 
arises,  which  is  not  overcome  by  evidence 
that  the  brakes  held  on  a  previous  trip 
of  the  car.  Dougherty  v.  Pittsburgh  R. 
Co.,   62   Atl.   926,   213    Pa.   346. 


Giving  way  of  temporary  foot  rest  on 
hand  car  as  showing  negligence. — Inter- 
national, etc.,  R.  Co.  V.  Prince,  77  Tex. 
560,  14  S.  W.  171,  19  Am.  St.  Rep.  795; 
International,  etc.,  R.  Co.  v.  Cock  (Tex.), 
14  S.  W.  242. 

31.  Where  a  passenger,  approaching  an 
elevated  railroad  platform  in  order  to 
gain  it,  pressed  his  band  against  the  glass 
of  a  locked  door  with  sufficient  force  to 
break  it,  such  facts  were  insufficient  to 
raise  a  presumption  that  the  door  was 
improper  for  the  purposes  for  which  it 
was  constructed,  or  that  the  breakage 
arose  from  any  defect  in  the  glass  or 
door,  under  the  doctrine  of  "res  ipsa 
loquitur."  Judgment,  113  N.  Y.  S.  1006, 
61  Misc.  Rep.  601,  reversed  in  McCormack 
V.  Interborough  Rapid  Trans.  Co.,  117  N. 
Y.    S.   533,   132  App.   Div.  703. 

32.  Application  to  elevators. — Goodsell 
V.  Taylor,  41  Minn.  207,  42  N.  W.  873,  16 
Am.  St.  Rep.  700,  4  L.  R.  A.  673;  Steiskal 
V.  Marshall  Field  &  Co.,  87  N.  E.  117,  338 
111.  93,  affirming  judgment  142  111.  App. 
154. 

Where  a  passenger  on  an  elevator 
operated  in  a  rented  building  by  the  land- 
lord is  injured  by  the  falling  of  the  ele- 
vator through  a  defect  in  the  appliance, 
the  presumption  of  negligence  arises 
against  the  landlord  in  accordance  with 
the  principle  that  negligence  in  a  com- 
mon carrier  of  passengers  is  presumed 
from  an  injury  to  a  passenger  from  a  de- 
fective appliance,  and  hence  a  peremptory 
instruction  for  the  defendant  landlord  is 
properly  refused,  though  there  is  no  proof 
of  specific  negligence.  Judgment  88  111. 
App.  529,  affirmed  in  Springer  v.  Ford,  59 
N.  E.  953.  189  111.  430,  52  L.  R.  A.  930,  83 
Am.  St.  Rep.  464. 

Where,  in  an  action  for  injuries  to  a 
passenger  in  an  elevator  through  the  fall- 
ing thereof,  plaintiff  was  entitled  to  go 
to  the  jury  on  the  presumption  of  negli- 
gence, an  instruction  that  the  burden  of 
proving  the  specific  facts  causing  the  in- 
jury rested  throughout  the  case  on  plain- 
tiff was  properly  refused.  Orcutt  v.  Cen- 
tury Bldg.  Co.,  113  S.  W.  533,  314  Mo.  35. 
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its  negligence.^^  But  to  hold  that  ice,  formed  on  the  step  of  the  platform  as  the 
result  of  a  storm,  is  a  part  of  the  car  or  of  the  machinery  or  compliances  .of 
transportation,  would  be  violence  to  the  meaning  of  the  word,  unless  it  be  made 
to  appear  to  have  been  there  a  sufficient  time  and  in  a  dangerous  condition  so  as 
to  render  the  carrier  neghgent  on  these  grounds  alone.^*  And  where  a  passenger 
is  injured  by  stepping  on  an  obstacle  on  the  platform,  in  the  absence  of  any  evi- 
dence as  to  how  the  obstacle  came  there,  and  how  long  it  had  been,  there  is  no 
presumption  of  negligence. ^^  And  no  presumption  of  negligence  arises  from  the 
mere  fact  that  a  passenger  stumbled  over  a  gangplank  lying  on  the  deck  of  a 
vessel.     Negligence  must  be  proven.^® 

§§  3178-3181.  Receiving  and  Discharging  Passengers— §  3178.  In 
General. — The  mere  showing  of  an  injury  to  a  passenger  boarding  or  alighting 
from  a  vehicle  does  not  create  a  presumption  of  negligence  on  the  part  of  the 
carrier, ^'^  although  the  circumstances  may  be  such  as  to  require  an  explanation 


33.  Sutton  V.  Pennsylvania  R.  Co.,  230 
Pa.  523,  79  Atl.  719;  Aston  v.  St.  Louis 
Trans.  Co.,  105  Mo.  App.  226,  79  S.  W. 
999. 

In  an  action  for  injuries  to  a  passen- 
ger, owing  to  her  foot  having  caught  in 
a  strand  or  loop  of  a  car  mat,  there  be- 
ing evidence  that  the  mat  was  practically 
worn  out,  it  was  not  incumbent  or.  plain- 
tiff to  prove  that  the  particular  strand  or 
loop  had  been  in  a  dangerous  condition 
long  enough  to  charge  defendant  with 
constructive  notice.  Spaeth  v.  Manhattan 
R.  Co.,  96  N.  Y.  S.  861,  109  App.  Div. 
819. 

34.  Sutton  V.  Pennsylvania  R.  Co.,  230 
Pa.  523,  79  Atl.  719,  citing  Kearn  v.  West 
Jersey  Ferry  Co.,  143  Pa.  122,  32  Atl.  708, 
13  L.  R.  A.  366;  Hayman  v.  Pennsylvania 
R.  Co.,  118  Pa.  508,  11  Atl.  815;  Farley  v. 
Philadelphia  Tract.  Co.,  132  Pa.  58,  18 
Atl.  1090;  Bernhardt  v.  Western  Pennsyl- 
vania R.  Co.,   159  Pa.  360,  28  Atl.  140. 

It  will  be  presumed  that  the  presence 
of  a  light  snow,  and  thin  ice  under  it,  on 
the  platform  at  the  bottom  of  stairs  at  an 
elevated  railway  station,  was  due  to  the 
snowstorm  prevailing  when  plaintiff 
slipped  on  it,  so  that  the  railway  com- 
pany was  not  negligent  in  not  having  it 
cleared  off.  Rusk  v.  Manhattan  R.  Co., 
61  N.  Y.  S.  384,  46  App.  Div.  100. 

35.  Obstacles  on  platform. — Bernhardt 
V.  Western  Pennsylvania  R.  Co.,  159  Pa. 
360,   28   Atl.    140. 

Stepping  on  loose  bolt,  etc. — The  fact 
that  a  passenger  was  injured  while  alight- 
ing at  a  station  by  stepping  on  a  small, 
loose  bolt,  without  any  showing  as  to  how 
it  came  there  or  how  long  it  had  been 
there,  raises  no  presumption  of  negli- 
gence. Serviss  v.  Ann  Arbor  R.  Co. 
(Mich.),  135   N.  W.  343.  _ 

Where  a  passenger  alighting  from  a 
train  steps  upon  a  bung  from  a  keg  lying 
on  the  platform,  and  sprains  her  ankle, 
no  presumption  of  negligence  on  the  part 
of  the  company  arises.  Bernhardt  v. 
Western  Pennsylvania  R.  Co.,  159  Pa. 
360,  28  Atl.  140. 


3G.  Where  passenger  is  injured  by 
stumbling  over  obstacle. — Where  a  pas- 
senger on  a  steamboat  stumbles  over  a 
gang  plank  of  ordinary  construction,  lying 
on  the  deck  of  the  vessel  in  close  proxim- 
ity to  the  place  where  it  must  be  used, 
causing  severe  injuries,  the  owner  of  the 
vessel  is  not  liable,  in  the  absence  of 
proof  that  the  plank  was  negligently  or 
unusually  constructed  or  handled,  or  other 
proof  of  specific  negligence  which  caused 
the  fall.  Seddon  v.  Bickley,  153  Pa.  371, 
25  Atl.  1104. 

37.  Mere  injury. — California. — Wyatt  v. 
Pacific  Elect.  R.  Co.,  156  Cal.  170,  103 
Pac.   892. 

Delaware. — Elliott  v.  Wilmington  City 
R.  Co.  (Del.),  6  Pen.  570,  73  .A.tl.  1040; 
Butler  V.  Wilmington  City  R.  Co.,  3 
Boyce's   (25  Del.)   262,  78  Atl.  871. 

Illinois. — Chicago  City  R.  Co.  v.  Catlin, 
70  111.  App.  97;  Chicago,  etc.,  R.  Co.  v. 
Bingenheimer,   14   111.   App.   125. 

Missouri. — Schaefer  v.  St.  Louis,  etc.,  R. 
Co.,  128  Mo.  64,  30  S.  W.  331. 

Montana. — Knuckey  v.  Butte  Elect.  R. 
Co.,  41   Mont.  314,  109   Pac.  979. 

When  a  passenger's  injury  is  alleged  to 
have  resulted  from  the  premature  starting 
of  the  car  as  he  was  endeavoring  to  get 
aboard  or  alight,  there  is  no  presumption 
of  negligence,  on  the  part  of  the  defend- 
ant arising  from  the  mere  fact  that  the 
passenger  was  injured.  Coyle  v.  People's 
R.  Co.  (Del.),  80  Atl.  638. 

In  an  action  for  the  death  of  a  person 
killed  by  a  train  at  a  station,  on  the 
ground  that  the  train  started  before  he 
had  time  to  alight,  where  there  is  no  evi- 
dence how  the  accident  happened,  or 
whether  he  was  on  the  train  or  the  sta- 
tion platform  when  thrown  under  the 
train,  the  company  can  not  be  held  liable 
because  of  the  presumption  that  he  was 
in  the  exercise  of  due  care,  since  there  is 
also  a  presumption,  in  favor  of  the  car- 
rier, that  it  performed  its  duty.  Yarnell 
V.  Kansas,  etc.,  R.  Co.,  113  Mo.  570,  21 
S.  W.   1,   18  L.  _R.  A.  599. 

Where  a  train  has  come  to  a  stop,  and 
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from  the  carrier,^^  b^^  the  burden  is  on  plaintiff  to  establish  that  his  injury  re- 
sulted from  defendant's  negligence. ^^  The  rule  seems  to  be  that  the  happening 
of  an  accident  to  a  passenger  while  on  or  getting  off  a  car,  which,  in  the  usual 
and  ordinary  course  of  things,  would  not  happen  with  proper  care,  casts  the 
burden  upon  the  company,  in  an  action  against  it  by  the  passenger  to  recover  for 
injuries  so  received,  of  explaining  the  circumstances  of  the  accident  so  as  to  re- 
lieve it  from  liability.**  It  must  first  be  shown  that  the  carrier  had  knowledge 
that  the  passenger  desired  to  board  or  alight,  or  of  such  facts  as  to  make  them 
alert  as  to  whether  he  desired  to  do  so,*i  and  that  the  injury  came  from  the  move- 
ment of  the  car  by  those  in  charge  of  it,  or  from  something  connected  therewith, 
and  in  the  control  of  the  carrier,  and  it  is  then  presumed  that  the  thing  causing 
the  injury  was  due  to  the  carrier's  negligence,  and  the  burden  of  proof  shifts.*^ 
A  showing  that  the  passenger  was  injured  by  the  operation  of  the  vehicle  which 
he  was  attempting  to  board  as  a  passenger,  makes  out  a  prima  facie  case  of 
negligence  so  as  to  place  the  burden  upon  the  company  of  negativing  negligence.** 
Operation  of  Vehicle  Slowing  Down  for  Alighting  Passenger. — Where 
a  passenger  who  is  getting  ready  to  alight  when  the  vehicle  stops,  it  having 
slowed  down  for  that  purpose,  is  injured  by  the  violent  operation  thereof,  there 


a  passenger,  on  stepping  from  the  lowest 
step  of  the  platform  of  the  cars  to  the 
ground,  fractures  her  kneepan,  without 
any  apparent  external  cause,  or  presump- 
tion of  negligence  on  the  part  of  the 
company  is  raised.  Delaware,  etc.,  R.  Co. 
'J.  Napheys,  90  Pa.  135. 

38.  Although  explanation  required. — 
Peck  V.  St.  Louis  Trans.  Co.,  178  Mo. 
617,  77  S.  W.  736. 

39.  Burden  on  plaintifl. — File  v.  Wil- 
mington City  R.  Co.  (Del.),  80  Atl.  623; 
Freeman  v.  Wilmington,  etc..  Tract.  Co. 
(Del.),  80  Atl.  1001;  Foden  v.  Brooklyn 
Heights  R.  Co.,  121  N.  Y.  S.  420,  136  App. 
Div.   765. 

The  burden  is  on  plaintifi  to  show  that, 
after  the  stopping  of  defendant's  train  at 
his  station  or  at  what  he  had  reason  to 
believe  was  his  station,  defendant  negli- 
gently put  the  train  in  motion  before  he 
had  time  to  depart  therefrom  by  the  ex- 
ercise of  ordinary  care,  and  that  by  put- 
ting the  train  in  motion  by  a  surf  den  mo- 
tion or  jerk  he  was  injured.  Midland  Val- 
ley R.  Co.  V.  Hamilton,  84  Ark.  -SI,  104 
S.  W.  540. 

In  an  action  by  a  passenger  against  a 
street  railway  company  to  recover  for 
personal  injuries  caused  by  the  alleged 
negligent  starting  of  a  car  while  plaintifif 
was  in  the  act  of  alighting,  the  defense 
being  a  general  or  special  denial,  the  bur- 
den of  proof  never  shifts,  but  remains 
with  the  plaintifT  to  prove  that  the  injury 
was  received  substantially  as  alleged. 
Lincoln  Tract.  Co.  v.  Brookover,  77  Neb. 
217,  109  N.  W.  168,  judgment  reversed  on 
rehearing  in  111  N.  W.  357. 

40.  General  rule. — City,  etc.,  R.  Co.  v. 
Svedbork,  20  App.  D.  C.  543,  affirmed  in 
24  S.   Ct.  656,  194  U.  S.  201,  48  L.  Ed.  935. 

41.  Knowledge  as  to  desire  to  alight.— 
Masterson  v.  Crosstown  St.  R.  Co.,  94  N. 
E.  1086,  201  N.  Y.  499,  reversing  judg- 
ment 120  N.  Y.  S.  1134,  136  App.  Div. 
908. 


A  passenger  on  a  street  car  signaled 
the  conductor  to  stop  the  car,  and,  as  it 
was  slowing  down,  he  prepared  to  get 
off,  and  was  injured  by  the  gripman  sud- 
denly increasing  the  speed  of  the  car. 
Held,  that  he  could  not  recover  in  the  ab- 
sence of  proof  that  the  conductor  signaled 
the  gripman,  since  the  latter  may  have 
slackened  the  speed  in  the  exercise  of 
reasonable  care  in  the  operation  of  the 
car.  Armstrong  v.  Metropolitan  St.  R. 
Co.,  55  N.  Y.  S.  498,  36  App.  Div.  525, 
order  affirmed  in  59  N.  E.  1118,  165  N.  Y. 
641. 

42.  When  presumption  arises. — Wyatt 
V.  Pacific  Elect.  R.  Co.,  156  Cal.  1?0,  103 
Pac.  892;  Flynn  v.  Interborough  Rapid 
Trans.  Co.,  96  N.  Y.  S.  259,  48  Misc.  Rep. 
529;  Paul  7'.  Salt  Lake  City  R.  Co.,  34 
Utah   1,   95   Pac.   363. 

Plaintiff,  a  large  portly  man,  arose  from 
his  seat  at  the  back  of  a  street  car  as  it 
was  approaching  his  destination,  and, 
when  it  had  come  to  or  nearly  to  a  stand- 
still, attempted  to  alight.  When  stand- 
ing upright,  he  could  not  observe  the  con- 
dition of  his  feet,  and,  as  he  stepped  off 
the  car,  they  became  entangled  in  a  rope 
which  was  lying  on  the  floor  of  the  car 
in  front  of  the  seat  or  on  the  seat,  and 
which  was  either  fastened  to  or  part  of 
the  trolley  rope.  As  he  stepped  from  the 
car,  it  immediately  increased  its  speed, 
and  plaintiff's  feet  were  jerked  from  un- 
der him  by  the  rope,  and  he  was  dragged 
some  distance,  receiving  serious  injuries. 
He  testified  that  he  did  not  know  of  the 
existence  of  the  rope  nor  of  the  danger 
until  after  the  accident.  Held,  that  such 
facts  raised  a  presumption  of  negligence 
on  the  part  of  the  carrier  under  the  doc- 
trine res  ipsa  loquitur.  Denver  City  Tram- 
way Co.  V.  Hills,  116  Pac.  125,  50  Colo. 
328,   36   L.   R.  A.,   N.   S.,  213. 

43.  Injury  by  operation  of  vehicle. — 
Miles  V.  St.  Louis,  etc.,  R.  Co.,  90  Ark. 
485,  119  S.  W.  837. 
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arises  a  presumption  of  negligence,**  and  the  passenger  is  not  required  to  show 
the  cause  of  the  violent  movement  of  the  vehicle  to  sustain  his  case,*^  unless  the 
injury  was  occasioned  under  such  circumstances  as  clearly  indicate  contributory 
negligence  on  the  part  of  the  passenger,  as  where  the  passenger  on  an  open  street 
car  was  standing  with  one  foot  on  the  platform  and  the  other  on  the  car  step, 
with  his  hand  on  the  rail,***  where  he  was  standing  on  the  running  board,*^  or 
where  he  was  attempting  to  alight  from  a  moving  vehicle.*^ 

Sudden  Starting  without  Reasonable  Time. — The  general  rule  seems  to 
be  that  if  the  car  has  stopped  for  a  passenger  to  get  aboard  or  alight  and  the 
passenger  is  in  the  act  of  doing  so  with  due  care,  the  sudden  starting  of  the  car 
before  a  reasonable  time  elapses  is  sufficient  to  raise  a  presumption  of  negli- 
gence,*® which,  can  only  be  overcome  by  affirmatively  showing  that,  notwith- 
standing the  existence  of  such  facts,  the  starting  of  the  car  was  the  result  of 
unavoidable  accident  or  some  cause  Ijeyond  the,  operators  control. s"  Thus,  it  is 
said  that  operators  of  a  street  car  who  make  a  sudden  start  of  the  car  of  suffi- 
cient violence  to  injure  a  passenger  proceeding  with  reasonable  care  to  reach  a 
place  of  security  are  presumptively  negligent,  and  the  presumption  becomes  con- 
clusive unless  it  is  shown  that  the  manner  of  starting  the  car  was  unavoidable 
in  the  exercise  of  the  highest  degree  of  care.^^  This  rule  applies  to  elevator 
cases,52     and  it  seems  that  such  would  undoubtedly  be  the  rule  where  the  car- 


44.  Griffin  v.  Pacific  Elect.  R.  Co.,  1 
Cal.  App.  678,  83  Pac.  1084. 

The  sudden  starting  of  a  street  car  with 
a  jerk  of  sufficient  violence  to  throw  to 
the  ground  a  passenger,  who  had  placed 
her  foot  on  the  running  board  to  alight 
at  the  crossing  which  the  car  was  slowly 
approaching,  justifies  an  inference  of  neg- 
ligence. Paducah  Tract.  Co.  v.  Baker 
(Ky.),  113  S.  W.  449,  18  L.  R.  A.,  N.  S., 
1185. 

Negligence  may  be  inferred  from  a 
"lurch"  of  a  street  car  of  sufficient  vio- 
lence to  throw  off  the  car  a  passenger 
who  had  notified  the  conductor  of  her 
desire  to  get  off  at  a  certain  street,  and 
who,  after  the  conductor  called  out  the 
street,  had  gone  to  the  rear  door  to 
alight.  Consolidated  Tract.  Co.  v.  Thal- 
heimer,  37  Atl.  132,  59  N.  J.  L.  474.  Judg- 
ment 43  Atl.  1060,  63  N.  J.  L.  407,  affirmed 
in  Scott  V.  Bergen  County  Tract.  Co.,  48 
Atl.    1118,   64   N.    J     L.    363. 

Where  a  street  car  passenger  was  in- 
jured by  being  thrown  from  the  car  by 
the  sudden  acceleration  of  the  speed 
thereof,  after  its  speed  had  been  slack- 
ened in  response  to  her  notice  that  she 
desired  to  alight,  the  happening  of  the 
accident  was  sufficient  lu  raise  a  pre- 
sumption of  negligence  on  the  part  of 
the  carrier.  Paul  v.  Salt  Lake  City  R. 
Co.,   83   Pac.  563,  30  Utah  41. 

45.  Renfro  v.  Fresno  City  R.  Co.,  3  Cal. 
App.   317,   84   Pac.   .^57. 

46.  Contributory  negligence  clearly  in- 
dicated.— Conroy  v.  Detroit  United  Rail- 
way, 103  N.  W.  641,  104  N.  W.  319,  139 
Mich.   173. 

47.  Standing  on  running  board. — The 
fact  that  a  cable  car  gave  a  sudden  jerk, 
throwing  plaintiff  from  the  running  board, 
is,   per   se,   insufficient   to   make   the   com- 


pany   liable.    Bartley   v.    Metropolitan    St. 
R.   Co.,  49  S.  W.  840,  148  Mo.  124. 

48.  Moving  vehicle. — Regan  v.  St.  Louis 
Trans.  Co.,  180  Mo.   117,   79   S.  W.  435. 

49.  St.  Louis,  etc.,  R.  Co.  v.  Stell,  87 
Ark.  308,  113  S.  W.  876. 

Presumption  of  negligence. — Alabama. 
— Birmingham  Union  R.  Co.  v.  Hale,  90 
Ala.   8,   8   So.   143,   34   Am.   St.   Rep.   748. 

California. — Joyce  v.  Los  Angeles  R. 
Co.,  82  Pac.  204,  147  Cal.  374;  Cody  v. 
Market  St.  R.  Co.,  82  Pac.  666,  148 
Cal.    90. 

Colorado. — Denver  Consol.  Tramway 
Co.  V.  Rush,  73  Pac.  664,  19  Colo.  App.  70. 

Illinois. — Chicago  City  R.  Co.  v.  Dins- 
more,  44  N.  E.  887,  162  111.  658. 

Maryland. — United  R.,  etc.,  Co.  v.  Bei- 
delman,  95  Md.  480,  53  Atl.  913;  United 
R.,  etc.,  Co.  V.  Woodridge,  97  Md.  629,  55 
Atl.  444. 

Missouri. — Bell  v.  Central  Elect.  R.  Co., 
125    Mo.   App.    660,   103    S.   W.   144. 

New  York. — Martin  v.  Second  Ave.  R. 
Co.,  38  N.  Y.  S.  330,  3  App.  Div.  448,  73.  N. 
Y.  St.  Rep.  714;  Gregorio  v.  New  York 
City  R.  Co.,  97  N.  Y.  S.  373,  49  Misc.  Rep. 
249. 

South  Carolina. — McKittrick  v.  Green- 
ville Tract.  Co.,  88  S.  C.  91,  70  S.  E.  414. 

Under  Georgia  statute. — Georgia  R., 
etc.,  Co.  V.  Reeves,  123  Ga.  697,  51  S.  E. 
610;  Pierce  v.  Georgia  R.,  etc.,  Co.,  9  Ga. 
App.    666,    73    S.    E.   66. 

50.  Evidence  to  overcome  presumption. 
—Bell  V.  Central  Elect.  R.  Co.,  125  Mo. 
App.  660,  103  S.  W.  144. 

51.  Operators  presumptively  negligent. 
—Miller  v.  Metropolitan  St.  "R.  Co.,  125 
Mo.  App.   414,   102   S.  W.   593. 

52.  Where  an  elevator  is  stopped  and 
its  door  opened  to  permit  the  entry  of 
a  passenger,  and  the  operator  starts  it 
while   the   passenger  is   entering,   so   that 
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rier  failed  to  warn  the  passenger  of  his  danger,  which  concurrently  with  the 
sudden  movement  of  the  car  contributed  to  the  injury."^ 

Attempt  to  Board  Moving  Car. — In  a  suit  for  personal  injuries  received 
by  being  thrown  in  attempting  to  board  a  car  while  moving  as  it  reaches  or  p'uUs 
out  from  a  street  crossing  or  stopping  place,  plaintiff  must  show  some  fault  on 
the  part  of  the  employees  of  the  company. s* 

Presumption  That  Acts  Done  by  Authorized  Servants. — Where  a  street 
car  which  had  stopped  to  receive  passengers  at  a  regular  place  starts  in  the  usual 
way  before  the  passenger  has  an  opportunity  to  reach  a  place  of  safety,  it  may 
be  inferred  that  it  started  by  the  acts  of  the  street  car  employees. ^^  Thus,  where 
the  door  to  a  vestibuled  car  is  closed  as  the  train  starts,  it  will  be  presumed  to 
have  been  closed  by  some  one  connected  with  the  operation  of  the  train. ^^  And 
where  the  usual  signal  for  starting  the  car  was  given  at  such  a  time  as  to  cause 
injury  to  the  plaintiff,  the  presumption  is  that  it  was  given  by  the  conductor .s"'' 

§  3179.  Carriage  beyond  Destination. — Where  the  plaintiff  was  carried 
several  hundred  yards  beyond  his  destination  which  is  alleged  to  have  caused  his 
sickness,  plaintiff  has  the  burden  of  proving  that  the  sickness  resulted  from  the 
act  of  the  carrier,^^  and  to  instruct  the  jury  otherwise  is  error.^^ 

§  3180.  Putting  Off  at  Wrong  Destination. — Where  a  passenger  is  in- 
duced to  alight  by  the  negligence  of  a  conductor  at  a  strange  place,  remote  from 
his  destination,  no  presumption  of  negligence  is  raised  in  law  against  the  de- 
fendant from  the  bare  fact  that  the  passenger  sustained  the  injury,  and  the  bur- 
den rests  upon  the  passenger  to  prove  the  allegations  of  fact  on  which  he  relies 
for  the  recovery.®^ 

§  3181.  Duties  and  Accommodation  in  Transit. — Mere  injury  to  a  pas- 
senger while  aboard  a  car  creates  no  presumption  that  it  was  caused  by  negli- 

the  passenger   is   injured,   there   is   a  pre-  road.     Held,  that  there  was  no  presump- 

sumption    of     negligence,     rendering     the  tion   of  negligence   arising  from  the  acci- 

operator's   employer  liable  for  the  injury.  dent.     Allen  v.  Northern   Pac.   R.   Co.,  77 

Wagner  v.  Farmers',  etc.,  Ins.  Co.  (Neb.),  Pac.  204,  35  Wash.  221,  66  L.  R.  A.  804. 

133   N.  W.   650.  Authority  of  servant.^ — Where,  in  an  ac- 

The  fact  that  an   elevator  shot  upward  tion  by  a  passenger  to  recover  for  injuries 

after  it  had  reached   the   main   floor,   and  sustained   in    getting   off   a   moving   train, 

while    plaintiff   was    attempting   to    alight  plaintiff   claims    that   she    alighted   at    the 

from  it,  is,  of  itself,  evidence  of  want  of  command  of  the  conductor,  evidence  that 

care  and  mismanagement  in  its  operation.  the   person    who    directed    her   to    get   off 

Franklin,  etc.,  Publishing  Co.  v.   Behrens,  was   in  possession  of  a  lantern  and   went 

80  111.  App.  313,  affirmed  in  54  N.  E.  896,  through  the  train  taking  up  tickets   from 

181  111.  340.  the  passengers  places  on  the  railway  com- 

53.  Kansas,  etc.,  R.  Co.  v.  Davis,  83  pany  the  burden  of  showing  that  such 
Ark.  217,  103  S.  W.  603.  person    was    not    in    charge    of   the    train. 

54.  Attempt  to  board  moving  car. —  Coursey  v.  Southern  R.  Co.,  38  S.  E.  866, 
Weber  v.   New   Orleans,   etc.,   R.   Co.,   104  113  Ga.  297. 

La.  367,  38  So.  892.  55.    Presumption  as  to  who  started  ve- 

Where  plaintiff,  by  a   sudden  jerk  of  a  hide. — Killam    v.  Wellesley,    etc.,    St.    R. 

street    car    which    he    was    attempting    to  Co.,  214  Mass.  383,  101  N.  E.  374. 

board,  was  thrown  from  the  step  and  un-  56.     Closing    door. — Rainey     v.      Grand 

der   the   wheels,   but    failed   to   show   that  Trunk  R.  Co.,  84  Vt.  521,  80  Atl.  723. 

the  jerk  was   attributable  to   some  negli-  57.    As  to  giving  signals,  etc.— Kohr  v. 

gent  act  of  the  company,  or  its  servants.  Metropolitan    St.    R.    Co.,    92    S.    W.   1145, 

the   trial   court   properly    directed   a   non-  j^j^   jyjQ    /^pp    303 

?fi*-T.^*^FL''\?''l?^  ^^'^-  ^''''-   ^-   ^°-'  58.    Carriage  beyond  destination.-Gulf, 

119  Pa.  70,  12  Atl    831.  etc.,   R.   Co.  v.   Head,   4  Texas  App.   Civ. 

A  passenger,  who  had  left  the  tram  and  p^;    ^  909    15  S    W   504 

entered  a  restaurant  on  a  ferry,  being  in-  "''  •'_''     '     '      '     ,  '         '     „      _ 

formed    that    his    train    was    leaving,    at-  59-    Erroneous   charge.— St.   Louis    etc., 

tempted  to   climb   the   steps   of  a   moving  R-  Co.  v.  Burns,  71  Tex.  479,  9  S.  W.  467. 

car,  when  a  jerk  occasioned  by  an  increase  60.    Putting  off  at  wrong  destination.^ 

in    speed   overbalanced    him.    and   he   was  Georgia    R.,    etc.,    Co.    v.    McAllister,    136 

struck   by   some   obstruction   close   to   the  Ga.   447,   54   S.   E.  957,   7   L.   R.  A.,   N.   S., 

car,  but  necessary  in  the  operation  of  the  1177. 
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gence  of  the  carrier  operating  the  car;  but  if  it  be  shown  that  the  injury  came 
from  the  movement  of  the  car  by  those  in  charge  of  it,  from  something  connected 
therewith,  or  in  control  of  the  carrier,  it  is  presumed  that  the  thing  causing  the 
injury  was  due  to  the  carrier's  negligence,  throwing  on  it  the  burden  of  disprov- 
ing the  prima  facie  case.*^ 

Passenger  Riding  on-  Platform. — The  burden  is  on  a  passenger  injured  from 
being  thrown  or  pushed  from  the  platform  to  show  that  his  presence  there  was 
due  to  the  overcrowded  condition  of  the  train,*^  and  that  the  carrier  was  guilty 
of  negligence  in  thus  causing  or  permitting  him  to  be  injured. ^^  Thus,  where 
a  man  in  a  crowded  car  gives  a  woman  his  place,  and  stands  on  the  front  plat- 
form and  is  injured,  he  forfeits  the  advantage  of  the  presumption  that  the  acci- 
dents resulted  from  the  negligence  of  the  company.®* 

§§  3182-3189.  Management  of  Vehicle— §  3182.  Jerks  and  Jolts.— 

The  doctrine  of  res  ipsa  loquitur  does  not  apply' to  injuries  from  jerks,  jolts,  or 
jars  which  ordinarily  attend  the  coupling  of  cars,  starting,  stopping  and  running 
of  trains,  and  which  are  not  shown  to  have  been  caused  by  the  carrier's  negli- 
gence.^^  And  a  jerk  or  jar  causing  a  passenger's  injuries  will  be  assumed  to 
have  been  an  ordinary  one,  and  not  one  caused  by  negligence,  in  the  absence  of 
proof  of  negligence.^*     And  it  is  said  that  the  fact  that  persons  are  not  ordi- 


61.    Injury  to  passenger  aboard  vehicle. 

— Wyatt  V.  Pacific  Elect.  R.  Co.,  103  Pac. 
89S,  156  Cal.  170. 

Where  a  passenger  in  a  crowded  sum- 
mer car  by  its  sudden  movement  is 
thrown  beyond  the  guard  rail  and  his 
head  is  struck  by  a  car  on  the  other  track, 
but  there  is  no  injury  to  the  car  in  which 
the  passenger  is  riding,  no  presumption 
of  negligence  arises  from  the  mere  hap- 
pening of  the  accident.  Cline  v.  Pitts- 
burg R.  Co.,  75  Atl.  850,  226  Pa.  586,  37 
L.  R.  A.,  N.  S.,  936. 

Where  the  injury  does  not  result  from 
an  accident  to  the  vehicle  or  from  any  de- 
fect in  the  means  of  transportation,  there 
is  no  presumption  in  the  passenger's 
favor.  Dennis  v.  Pittsburg,  etc.,  R.  Co., 
165  Pa.  624,  31  Atl.  53. 

G2.  Passenger  riding  on  platform. — Ala- 
bama, etc.,  R.  Co.  V.  Gilbert,  6  Ala.  App, 
373,  60  So.  542. 

63.  Where  an  injury  to  a  passenger 
results  solely  because  the  car  is  so 
crowded  that  he  can  not  get  inside,  and 
he  either  falls  or  is  pushed  off  the  plat- 
form, also  crowded,  shortly  after  the  train 
was  started,  the  burden  of  proof  is 
throughout  on  the  passenger  to  show  that 
his  injury  is  due  solely  to  defendant's 
negligence.  Dennis  v.  Pittsburg,  etc.,  R. 
Co.,   165   Pa.   024,  31   Atl.   52. 

64.  Forfeiting  benefit  of  presumption. 
— ^Paterson  v.  Philadelphia  Rapid  Trans. 
Co.,  67  Atl.  616,  218  Pa.  359,  12  L.  R.  A., 
N.   S.,  839. 

65.  Res  ipsa  loquitur  inapplicable.^ 
Wile  V.  Northern  Pac.  R.  Co.,  72  Wash, 
82,  129  Pac.  889;  Chicago  Union  Tract. 
Co.  v.  Straud,  114  111.  App.  479;  Johnson 
V.  Interurban  St.  R.  Co.,  38  N.  Y.  S.  866; 
Flynn  v.  Interborough  Rapid  Trans.  Co., 
96  N.  Y.   S.  259,  48   Misc.   Rep.   529. 

Injury  to  a  passenger  from  a  coupling 


made  in  an  ordinary  manner  does  not 
justify  an  inference  of  negligence  on  the 
part  of  the  railroad  company.  Yazoo,  etc., 
R.  Co.  V.  Humphrey,  36  So.  154,  83  Miss. 
721. 

Where  a  little  girl  walked  to  the  rear 
platform,  and  the  conductor  rang  the  bell 
for  the  next  crossing,  and  the  car  slowed 
down  and  ran  into  a  turnout,  and  by  rea- 
son of  the  motion  caused  by  entering  the 
turnout  the  child  fell  from  the  olatform, 
no  inference  arose  that  the  accident  oc- 
curred by  negligence  in  handling  the  car. 
Pascell  V.  North  Jersey  St.  R.  Co.,  69  Atl. 
171,  75  N.  J.  L.  836. 

The  mere  fact  that  the  stopping  of  a  pas- 
senger train  at  a  station  is  accompanied 
with  a  "jerk,"  resulting  in  injury  to  a  pas- 
senger, with  nothing  to  show  that  it  was 
of  more  than  ordinary  violence  or  that  it 
was  avoidable  by  reasonable  care,  does 
not  establish  negligence.  Jonas  v.  Long 
Island  R.  Co.,  47  N.  Y.  S.  149,  21  Misc. 
Rep.  306. 

A  jerk  of  a  cable  car  which  is  a  frequent 
incident  in  the  operation  of  such  cars,  and 
consistent  with  care  and  proper  equip- 
ment, does  not  raise  any  presumption  of 
negligence.  De  Yoe  v.  Seattle  Elect.  Co., 
102  Pac.  446,  53  Wash.  588,  judgment  af- 
firmed  on   rehearing  in   104   Pac.   647. 

66.  Assumed  to  be  ordinary. — Wile  v. 
Northern  Pac.  R.  Co.,  72  Wash.  82,  129 
Pac.  889;  Herstine  v.  Lehigh  Valley  R. 
Co.,    151    Pa.   244,    25   Atl.    104. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger,  where 
plaintiff  merely  proves  that,  while  stand- 
ing at  the  door  of  the  coach  in  which  he 
was  riding,  "there  was  a  fearful  shock," 
resulting  in  his  injury,  with  nothing  to 
show  the  cause  or  nature  of  the  shock, 
there  is  no  evidence  of  defendant's  negli-. 
gence,  and  the  trial  court  rightly  directed 
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narily  thrown  from  their  seats  in  a  car  in  rounding  a  curve  does  not  justify  the 
presumption  that  an  injury  so  caused  was  due  to  the  want  of  care  of  defend- 
ant.®^ But  if  extraordinary  violence  and  lurching  attend  the  starting  or  stopping 
of  a  railroad  train  or  street  car  whereby  a  passenger  is  injured,  the  company 
is  called  upon  to  show  that  due  care  was  used  to  prevent  it.®*  And  if  a  passen- 
ger suing  for  a  personal  injury  shows  an  unusual  sudden  and  violent  jerk  or 
jolt  of  the  train  or  car  and  resulting  injury,  he  estabHshes  a  prima  facie  case 
within  the  maxim  res  ipsa  loquitur,®^  even  though  he  was  riding  on  the  platform 
or  running  board  of  the  vehicle,  because  of  the  crowded  condition  of  the  car.™ 
Thus,  where  a  passenger  is  thrown  from  the  car  in  which  he  is  riding,  out  of 
his  seat  and  upon  the  ground,  and  such  accident  would  not  have  happened  under 
ordinary  circumstances,  had  the  carrier's  servants  used  the  required  degree  of 
care,  and  the  passenger  shows  his  freedom  from  contributory  negligence,  a  pre- 


a  verdict  in  its  favor.  Saunders  v.  Chi- 
cago, etc.,  R.  Co.,  6  S.  Dak.  40,  60  N.  W. 
148. 

Where  a  passenger  who  claims  to  have 
been  injured  by  the  jerking  of  the  ve- 
hicle in  which  he  was  riding,  brings  suit 
for  damages,  the  burden  is  on  him  to 
prove  the  unusual  character  of  a  jerk  of 
the  car.  Sanson  v.  Philadelphia  Rapid 
Trans.  Co.,  239  Pa.  505,  86  Atl.  1069. 

67.  Cars  roixnding  curve. — Judgment  41 
N.  Y.  S.  931,  10  App.  Div.  364,  75  N.  Y. 
St.  Rep.  1302,  affirmed  in  Wilder  v.  Metro- 
politan St.  R.  Co.,  57  N.  E.  1128,  161  N. 
Y.   665. 

68.  Extraordinary  violence. — Burr  v. 
Pennsylvania  R.  Co.,  64  N.  J.  L.  30,  44 
Atl.  845;  Langley  v.  Metropolitan  St.  R. 
Co.,  74  N.  Y.  S.  857,  36  Misc.  Rep.  804. 

Plaintiff  thrown  from  seat  to  floor. — 
Hoffman  v.  Third  Ave.  R.  Co.,  61  N.  Y.  S. 
590,  45  App.   Div.  586. 

69.  Evidence  showing  unusual  and  vio- 
lent jerks. — Illinois. — Lavis  v.  Wisconsin 
Cent.  R.  Co.,  54  111.  App.  636.  _ 

Iowa. — Sever  v.  Minneapolis,  etc.,  R. 
Co.,   156   Iowa   664,   137  N.   W.   937. 

Missouri. — Coudy  v.  St.  Louis,  etc.,  R. 
Co.,  85  Mo.  79;  Dougherty  v.  Missouri  R. 
Co.,  81  Mo.  325,  51  Am.  Rep.  339;  Todd  t*. 
Missouri  Pac.  R.  Co.,  136  Mo.  App.  684, 
105  S.  W.  671;  Redmon  v.  Metropolitan 
St.  R.  Co.,  185  Mo.  1,  84  S.  W.  36,  105 
Am.  St.  Rep.  558;  Bussell  v.  Quincy,  etc., 
R.  Co.,  125  Mo.  App.  441,  103  S.  W.  613.  _ 

Pennsylvania. — Dixey  v.  Philadelphia 
Trac.   Co.,  180  Pa.  401,   36  Atl.  924. 

A  person  who  declares  against  a  car- 
rier, on  an  injury  sustained  while  in  the 
character  of  a  passenger,  makes  a  prima 
facie  case  by  showing  that,  shortly  be- 
fore the  arrival  of  her  train,  she  entered 
a  detached  car  in  the  apparently  proper 
position,  and  in  apparent  readiness  to  be 
attached  to  the  train  when  it  should  ar- 
rive, connected  with  the  station  platform 
by  a  gang  plank,  and  in  which  car  she  was 
injured  by  the  violent  impact  of  another 
car  shoved  against  it.  Root  v.  Catskill 
Mountain  R.  Co.,  33  Fed.  858. 

A  jolt  which  was  sufficient  to  cause  a 
street  car  passenger  to-be  lifted  from  her 
seat  and  fall,  and  cause  the  forward  part 


of  the  car  to  rise  up  on  one  side,  unex- 
plained, is  presumptive  proof  of  negli- 
gence, not  being  an  ordinary  incident  of 
street  car  travel.  Webber  v.  Old  Colony 
St.   R.   Co.,  97   N.   E.  74,  210   Mass.  432. 

Plaintiff's  evidence  showed  that  defend- 
ant's cable  car  on  which  plaintiff  was 
riding  made  an  unusual  and  violent  stop, 
so  that  the  glass  in  the  window  was  shat- 
tered and  plaintiff  was  thrown  against  a 
stove;  that  another  passenger  was  thrown 
against  a  window  with  such  force  as  to 
break  the  glass  and  bend  the  protecting 
bars;  and  that  the  car  was  run  over  the 
crossing  at  the  full  speed  of  the  cable, 
which,  according  to  defendant's  testimony, 
was  violative  of  its  rules.  There  was  also 
evidence  that  an  iron  plate  which  was 
along  the  side  of  the  cable  conduit  was 
struck  by  the  grip  shank  and  d-ented. 
Held  to  make  out  a  case  of  presumptive 
negligence.  Briscoe  u.  Metropolitan  St, 
R.   Co.,   223   Mo.   104,   130   S.   W.   1162. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger, 
plaintiff  testified  that  she  had  stood  up 
preparatory  to  alighting,  and  signaled  the 
conductor,  when  the  car  gave  a  sudden 
jerk  that  "knocked  her  somewhere,"  after 
which  she  had  no  further  remembrance, 
and  it  appeared  that  she  had  received 
traumatic  injuries.  Held,  that  the  evi- 
dence was  sufficient  to  raise  a  presump- 
tion of  negligence.  Order  97  N.  Y.  S. 
058,  111  App.  Div.  333,  affirmed  in  Eomas 
V.  New  York  City  R.  Co.,  81  N.  E.  1169, 
188  N.  Y.  628. 

Where  it  appears,  in  an  action  by  a  pas- 
senger against  a  street  car  company,  that 
the  street  car  was  stopped  by  the  motor- 
man  so  suddenly  as  to  throw  the  pas- 
senger forward  against  the  seat  in  front 
of  him,  there  is  a  presumption  of  negli- 
gence in  operation  of  the  car  calling  for 
an  explanation  by  the  company.  Tilton 
V.  Philadelphia  Rapid  Trans.  Co.,  79  Atl. 
877,    231    Pa.    63. 

Sudden  jerking  and  jolting. — Evans- 
ville,  etc.,  R.  Co.  v.  Mills,  37  Ind.  App. 
598.  77  N.  E.  608. 

70.  Where  riding  on  running  board — 
Brainard  v.  Nassau  Elect.  R.  Co.,  61  N. 
Y.  S.  74,  44  App.  Div.  613. 


§§  3182-3183 


CARRIERS. 


2692 


sumption  of  negligence  on  the  part  of  the  carrier  arises.'' ^  So  where  the  car 
strikes  an  obstruction  on  the  track  and  lurches  or  jerks  so  as  to  injure  a  pas- 
senger, negligence  is  presumed.''^  And  in  such  cases  the  plaintiff  need  not  show 
the  immediate  connection  between  the  injury  and  the  misconduct  of  the  carrier, 
the  car  being  under  the  control  of  the  carrier  or  its  servants,  and  the  accident 
such  as,  under  the  ordinary  course  of  things,  would  not  have  occurred  had  those 
who  had  the  management  of  the  car  used  proper  care.'^^ 

Method  of  Propulsion. — Where  the  construction  and  method  of  propelling 
and  stopping  a  car  are  such  as  to  involve  a  serious  jerk  in  starting,  stopping  or 
checking  the  speed  thereof,  an  inference  of  want  of  ordinary  care  in  its  opera- 
tion, from  the  fact  that  a  passenger  was  thrown  and  injured,  through  the  start- 
ing or  stopping  of  the  car,  is  justified.'^* 

Defective  Machinery. — Where  a  car  stops  short  by  reason  of  defective  ma- 
chinery or  appliances  and  results  in  injury  to  a  passenger,  the  law  presumes  that 
the  carrier  was  negligent.'''' 

Passenger  Thrown  from  Platform. — Where  a  passenger  is  injured  by  be- 
ing thrown  from  the  platform  by  a  lurch  of  the  train  no  more  violent  than  the 
lurching  of  trains  commonly  incident  to  their  rapid  movement  when  operated 
with  due  care,  he  must  prove  that  his  presence  on  the  platform  while  the  train 
was  in  motion  was  due  to  the  carrier's  negligence.''® 

§  3183.  Breaking  Down  or  Overturning  of  Coach. — Where  a  passenger 
is  injured  by  the  breaking  down  or  overturning  of  a  coach,  it  will  be  presumed 
that  it  was  occasioned  by  the  negligence  of  the  carrier,  and  the  burden  of  proof 
is  on  him  to  establish  want  of  negligence,  and  that  the  injury  was  occasioned  by 
inevitable  casualty,  which  human  care  and  foresight  could  not  prevent.''^    Where 


71.  Passenger  thrown  from  car. — Fitch 
V.  Mason,  etc.,  Tract.  Co.,  100  N.  'W.  618, 
124  Iowa  665. 

72.  Striking  obstruction. — North  Chi- 
cago St.  R.  Co.  V.  Schwartz,  82  111.  App. 
493. 

73.  Connection  between  injury  and  mis- 
conduct.— Dougherty  v.  Missouri  R.  Co., 
81  Mo.  335,  51  Am.  Rep.  239. 

74.  Method  of  propulsion. — Dochter- 
mann  v.  Brooklyn  Heights  R.  Co.,  52  N. 
Y.  S.  1051,  32  App.  Div.  13,  order  af- 
firmed in  58  N.  E.  1087,  164  N.  Y.  586. 

In  an  action  for  the  death  of  a  passen- 
ger on  a  horse  car,  caused  by  his  being 
thrown  over  the  front  dashboard  by  a 
sudden  application  of  the  brake,  the  bur- 
den is  on  defendant  to  show  some  emer- 
gency justifying  such  management  of  the 
car.  Bradley  v.  Second  Ave.  R.  Co.,  54 
N.  Y.  S.  256,  34  App.  Div.  284. 

75.  Defective  machinery. — Clow  v, 
Pittsburg  Tract.  Co.,  158  Pa.  410,  27  Atl. 
1004. 

Where  a  passenger  is  inj,ured  by  a 
sudden  stopping  of  a  car,  throwing  him 
forward,  caused  by  a  bolt  getting  into  the 
slot  of  the  cable,  the  burden  is  on  the 
carrier  to  show  that  the  accident  was  not 
due  to  any  omission  of  duty  resting  on  it. 
Chicago  Union  Tract.  Co.  v.  Mommsen, 
107  111.  App.  353. 

Where  the  sudden  stopping  of  a  street 
car  caused  a  passenger  to  be  thrown  from 
his  seat  and  injured,  and,  in  an  action  by 
him  for  the  injury,  the  cause  of  the  same 


was  alleged  to  be  the  violent  stopping  of 
the  car,  and  there  was  evidence  that  a  bolt 
or  piece  of  iron  of  some  kind  was  taken 
out  of  the  slot  rail  after  the  accident  by 
defendant's  servants  and  taken  away  by 
them,  the  character  of  such  piece  of  iron 
being  within  the  knowledge  of  defendant, 
the  burden  was  on  defendant  to  show 
how  the  obstruction,  whatever  it  was,  got 
into  the  rail.  Redmon  v.  Metropolitan 
St.  R.  Co.,  84  S.  W.  26,  185  Mo.  1,  105 
Am.  St.  Rep.  558. 

76.  Passenger  thrown  from  platform. — 
Central,  etc.,  R.  Co.  v.  Brown,  165  Ala. 
493,   51    So.   565. 

77.  Breaking  down  or  overturning  of 
coach. — Lemon  v.  Chanslor,  68  Mo.  340, 
30    Am.    Rep.    799. 

The  upsetting  of  a  stage  is  prima  facie 
evidence  of  negligence,  and  in  an  action 
by  a  passenger  who  has  been  injured  it 
is  only  necessary  for  him  to  show  that 
he  was  injured  by  the  upsetting  of  the 
stage.  Saltonstall  i:  Stockton,  Fed.  Cas. 
No.  12,271,  Taney  11.  affirmed  in  13  Pet. 
181,  10  L.  Ed.  115;  McKinney  v.  IN'eil,  Fed. 
Cas.  No.  8,865,  1  McLean  540. 

California.  —  Fairchild  v.  California 
Stage  Co.,  13  Cal.  599;  Boyce  v.  Califor- 
nia Stage  Co.,  25  Cal.  460;  Bush  v.  Bar- 
nett,   96    Cal.   202,   31   Pac.   2. 

Colorado. — Wall  v.  Livezay,  6  Colo. 
465;  Sanderson  v.  Frazier,  8  Colo.  79,  5 
Pac.    632,    54   Am.    Rep.    544. 

Indiana. — Anderson  v.  Scholey,  114  Ind. 
553,  17   N.  E.  125. 
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a  stage  coach  was  overturned  by  striking  a  boulder,  in  turning  back  into  the  road 
after  turning  out,  negligence  of  the  driver  is  presunnableJ^  This  is  true  where 
a  wheel  breaks  and  causes  the  coach  to  overturn,'^^  or  where  a  coach,  while  being 
driven  upon  a  ferry,  breaks  into  and  precipitates  a  passenger  into  the  water, 
where  he  is  drowned.*" 

§  3184.  Injury  from  Animals  Drawing  Coach.— In  an  action  against  a 
carrier,  operating  coaches,  for  injuries  to  a  passenger,  evidence  that  the  horses 
ran  and  kicked,  and  that  the  driver  lost  all  control  over  them,  raises  a  presump- 
tion that  defendant,  in  disregard  of  its  duty,  provided  wild  and  unsafe  horses 
and  a  careless  and  incompetent  driver. ^^ 

§  3185.  Derailment. — Under  the  res  ipsa  loquitur  rule  proof  of  injury  to 
a  passenger  caused  by  the  derailment  or  overturning  of  a  train,  such  derailment 
or  overturning  being  unexplained,  makes  a  prima  facie  case  of  the  carrier's 
negligence,*^  which  may,  of  course,  be  strengthened  by  evidence  of  facts  going 


Maryland. — Stockton  v.  Frey  (Md.),  4 
Gill  406,  45  Am.  Dec.  138. 

Virginia. — Parish  &  Co.  v.  Reigle,  53 
Va.  (11  Gratt.)  697,  63  Am.  Dec.  666. 

If,  in  an  action  by  a  passenger  against 
the  owners  of  a  stagecoach,  for  an  injury 
caused  by  its  insufficiency,  he  proves 
that,  while  the  coach  was  driven  at  a  mod- 
erate rate,  on  a  plain  and  good,  level  road, 
v/ithout  coming  in  contact  with  any  other 
object,  one  of  the  wheels  came  off, 
whereby  it  was  overturned,  and  he  was 
hurt,  the  law  will  imply  negligence,  and 
the  onus  will  be  on  the  defendants  to  re- 
but this  presumption.  Ware  v.  Gay 
(Mass.),    11    Pick.    106. 

A  prima  facie  case  of  negligence  is 
made  out  against  a  carrier  by  proof  that 
its  sleigh,  while  in  control  of  the  driver, 
with  the  horses  traveling  six  miles  an 
hour  on  a  level  road,  turned  to  one  side 
and  upset,  injuring  the  plaintiff.  Ryan  v. 
Gilmer,  3  Mont.  517,  35  Am.  Rep.  744,  4 
Ky.  L.  Rep.  151. 

Where  a  plaintiff  was  injured  by  the 
overturning  of  defendant's  sleigh,  in 
which  he  was  being  conveyed  for  hire,  on 
a  level  road,  and  without  any  apparent 
cause,  proof  of  the  accident  and  the  in- 
fliction of  the  injury  establishes  a  prima 
facie  case  against  the  carrier.  Ryan  v. 
Gilmer,  3  Mont.  517,  4  Ky.  L.  Rep.  151, 
25  Am.  Rep.  744. 

78.  Stage  coach  striking  boulder. — 
Dinnigan  v.  Peterson,  4  Cal.  App.  764,  87 
Pac.   318. 

79.  Breaking  of  wheel. — Where  a  plain- 
tiff shows  that  she  was  injured  by  the 
overturning  of  a  coach,  caused  by  the 
breaking  of  one  of  its  wheels  while  it  was 
being  driven  round  a  curve,  down  grade, 
on  a  mountain  road,  where  one  side  of  the 
track  was  about  a  foot  lower  than  the 
other,  she  has  made  out  a  prima  facie 
case;  and  if  no  evidence  is  given  to  show 
that  there  was  no  defect  in  the  wheel,  and 
that  the  defendant  was  not  guilty  of  neg- 
ligence, she  is  entitled  to  recover.  Law- 
rence V.  Green,  70  Cal.  417,  11  Pac.  750, 
59  Am.   Rep.   438. 


80.  Breach  breaking  into  while  taking 

ferry.— McLean  v.   Burbank,  11  Minn.  377, 
Gil.   189. 

81.  Injury  from  animals  drawing  coach. 
— Budd  V.  United  Carriage  Co.,  35  Ore. 
314,   35  Pac.  660,  37   L.   R.  A.  379. 

82.  Derailment  res  ipsa  loquitur  ap- 
plies.— United  States. — Minahan  v.  Grand 
Trunk  Western  R.  Co.,  138  Fed.  37,  70 
C.   C.   A.  463. 

Alabama. — Alabama,  etc.,  R.  Co.  v. 
Hill,  93  Ala.  514.  9  So.  733,  30  Am.  St. 
Rep.  65. 

Arizona. — Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34,  108  Pac.  340,  39  L.  R.  A.,  N. 
S.,   813. 

Arkansas. — George  v.  St.  Louis,  etc.,  R. 
Co.,  34  Ark.  613;  Eureka  Springs  R.  Co. 
V.  Timmons,  51  Ark.  459,  11  S.  W.  690; 
St.  Louis,  etc.,  R.  Co.  v.  Mitchell,  57  Ark. 
418,  31  S.  W.  883;  Arkansas  Mid.  R.  Co. 
V.  Rambo,  90  Ark.  108,  117  S.  W.  784;  St. 
Louis,  etc.,  R.  Co.  v.  Leflar,  104  Ark.  538, 
149  S.  W.   530. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Wood- 
ward, 4  Colo.  1;  Rio  Grande,  etc.,  R.  Co. 
V.  Rubenstein,  5  Colo.  App.  131,  38 
Pac.   76. 

Delawoire. — Braunstein  v.  People's  R. 
Co.,  2  Boyce's   (35  Del.)   55,  78  Atl.  609. 

Georgia. — Yonge  v.  Kinney,  38  Ga.  Ill; 
Central  R.  Co.  v.  Sanders,  73  Ga.  513. 

Illinois. — Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138;  Heazle  v.  Indiana- 
polis, etc.,  R.  Co.,  76  111.  501;  Peoria,  etc., 
R.  Co.  V.  Reynolds,  88  111.  418;  McGrew 
V.  Chicago,  etc.,  R.  Co.,  143  III.  App.  310; 
Roberts  v.  Chicago,  etc.,  R.  Co.,  78  111. 
App.  536;  Hill  V.  Chicago  City  R.  Co.,  136 
111.  App.  153. 

Indiana. — Pittsburgh,  etc.,  R.  Co.  v. 
Williams,  74  Ind.  463;  Louisville,  etc.,  R. 
Co.  V.  Jones,  108  Ind.  551,  9  N.  E.  476; 
Southern  R.  Co.  v.  Adams  (Ind.  App.), 
100  N.  E.  773;  Chicago,  etc.,  R.  Co.  v. 
Grimm,  35  Ind.  App.  494,  57  N.  E.  640; 
Cincinnati,  etc.,  R.  Co.  v.  Bravard,  38  Ind. 
App.   433,   76   N.   E.   899;   Indiana      Union 
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Tract.  Co.  v.  McKinney,  39  Ind.  App.  86, 
78  N.  E.  203. 

/owo.— Cronk  v.  Wabash  R.  Co.,  123 
Iowa  349,   98   N.  W.  884. 

Kansas. — Atchison,  etc.,  R.  Co.  v.  Elder, 
57  Kan.  312,  46  Pac.  310;  Chicago,  etc.,  R. 
Co.  V.  Brandon,  77  Kan.  612,  95  Pac.  573; 
Meador  v.  Missouri,  etc.,  R.  Co.,  62  Kan. 
865,  61  Pac.  442;  Southern  Kansas  R.  Co. 
V.  Walsh,  45  Kan.  653,  36  Pac.  45. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Ritter,  2  Ky.  L.  Rep.  385;  Felton  v.  Hol- 
brook,  21  Ky.  L.  Rep.  1824,  56  S.  W.  506; 
Louisville,  etc.,  R.  Co.  v.  Smith  (Ky.),  2 
Duv.    556. 

Louisiana. — Reems  v.  New  Orleans, 
etc.,   R.   Co.,   136   La.   511,   52   So.   681. 

Massachusetts. — Feital  v.  Middlesex  R. 
Co.,  109  Mass.  398,  12  Am.  Rep.  720;  Egan 
V.  Old  Colony  St.  R.  Co.,  195  Mass.  159, 
80  N.  E.  696;  Harriman  v.  Reading,  etc., 
St.   R.   Co.,  ,173   Mass.  38,  53   N.  E.  156. 

Mississippi. — Brown  v.  Yazoo,  etc.,  R. 
Co.,    88    Miss.    687,    41    So.    383. 

Missouri. — Hipsley  v.  Kansas,  etc.,  R. 
Co.,  88  Mo.  348;  Furnish  v.  Missouri  Pac. 
R.  Co.,  103  Mo.  438,  13  S.  W.  1044,  32 
Am.  St.  Rep.  781;  S.  C,  102  Mo.  669,  15 
S.  W.  315,  22  Am.  St.  Rep.  800;  Logan 
V.  Metropolitan  St.  R.  Co.,  183  Mo.  582, 
82  S.  W.  126;  Heyde  v.  St.  Louis  Trans. 
Co.,  102  Mo.  App.  537,  77  S.  W.  127; 
Bowlin  V.  Union  Pac.  R.  Co.,  135  Mo. 
App.  419,  103  S.  W.  631;  MacDonald  v. 
Metropolitan  St.  R.  Co.,  219  Mo.  468,  118 
S.  W.  78,  16  Am.  &  Eng.  Ann.  Cas.  810; 
O'Gara  v.  St.  Louis  Trans.  Co.,  204  Mo. 
724,  103  S.  W.  54,  13  L.  R.  A.,  N.  S.,  840, 
11.  Am.  &  Eng.  Ann.  Cas.  850;  Holland 
V.  St.  Louis,  etc.,  R.  Co.,  105  Mo.  App. 
117,  79   S.   W.  508. 

Montana. — Pierce  v.  Great  Falls,  etc., 
R.  Co.,  22  Mont.  445,  56  Pac.  867. 

Nebraska. — Spellman  v.  Lincoln  Rapid 
Trans.  Co.,  36  Neb.  890,  55  N.  W.  370,  38 
Am.  St.  Rep.  753,  30  L.  R.   A.  316. 

Nevada. — Sherman  v.  Southern  Pac.  Co., 
115  Pac.  909,  33  Nev.  385,  Ann.  Cas.  1914A, 
387,  denying  rehearing  111  Pac.  416. 

New  Jersey. — Bergen  County  Tract  Co. 
V.  Demarest,  62  N.  J.  L.  755,  43  Atl.  739, 
72  Am.   St.   Rep.  685. 

New  York. — Murphy  v.  Coney  Island, 
etc.,  R.  Co.  (N.  Y.),  36  Hun  199;  Webster 
V.  Elmira,  etc.,  R.  Co..  85  Hun  167,  3?  N. 
Y.  S.  590,  65  N.  Y.  St.  Rep.  628;  Braun 
V.  Union  R.  Co.,  100  N.  Y.  S.  1012,  115 
App.  Div.  566;  Klinger  v.  United  Tract. 
Co.,  87  N.  Y.  S.  864,  93  App.  Div.  100, 
modified  in  181  N.  Y.  521,  73  N.  E.  1125; 
Adams  v.  Union  R.  Co.,  80  N.  Y.  S.  364, 
80  App.  Div.  1S6,  12  'N.  Y.  Ann.  Cas.  386. 

Ohio. — Cincinnati  St.  R.  Co.  v.  Kelsey, 
9  O.  C.  C.  170,  6  O.  C.  D.  309. 

Pennsylvania. — Reading  City  Pass.  Co. 
%■.  Eckert   (Pa.),  3  Sad.  31,  4  Atl.  530. 

Rhode  Island. — Cheetham  v.  Union  R. 
Co.,  26  R.  I.  279,  58  Atl.   881. 

South  Dakota. — Reeves  v.  Chicago,  etc., 
R.   Co.,  34  S.   D.  84,  133  iN.  W.   498. 


Tennessee. — Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106,  64  S.  W.  203;  Illi- 
nois Cent.  R.  Co.  V.  Porter,  117  Tenn.  13, 
94  S.  W.  666. 

Texas. — Mexican,  Cent.  R.  Co.  v.  Lauri- 
cella,.  87  Tex.  277,  28  S.  W.  377,  47  Am. 
St.  Rep.  103;  International,  etc.,  R. 
Co.  V.  Thompson,  34  Tex.  Civ.  App.  67, 
77  S.  W.  439;  Galveston,  etc.,  R.  Co.  v. 
Green  (Tex.  Civ.  App.),  91  S.  W.  380; 
Davis  V.  Galveston,  etc.,  R.  Co.,  43  Tex. 
Civ.  App.  55,  93  S.  W.  222;  Gulf,  etc.,  R. 
Co.  V.  Smith,  74  Tex.  276,  11  S.  W.  1104; 
St.  Louis,  etc.,  R.  Co.  v.  Parks,  97  Tex. 
3  31,  76  S.  W.  740,  reversing  73  S.  W.  439; 
Houston,  etc.,  R.  Co.  v.  Cheatham,  52 
Tex.   Ciy.  App.   1,  113   S.  W.  777. 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Rhodes,  109  Va.  176.  63  S.  E.  445;  Balti- 
more, etc.,  R.  Co.  V.  Noell,  73  Va.  (33 
Graft.)    394. 

Washington. — Pate  v.  Columbia,  etc., 
R.  Co.,  52  Wash.  160,  100  Pac.  334. 

When  a  passenger  sufifers  injury  by  the 
breaking  down  or  overturning  of  a  rail- 
way coach,  the  prima  facie  presumption 
is  that  it  was  occasioned  by  some  negli- 
gence of  the  carrier,  and  the  burden  is 
upon  the  carrier  to  rebut  the  presimiption. 
Clark  V.  Chicago,  etc.,  R.  Co.,  127'  Mo. 
197,   39   S.   W.   1013. 

The  derailment  of  a  passenger  car  di- 
rectly resulting  in  injury  to  a  passenger 
on  such  car,  under  the  principle  of  res 
ipsa  loquitur,  raises  a  presumption  of  neg- 
ligence. Lake  Shore  Elect.  Railway  v. 
Hobart,   33-32   O.   C.   D.   154. 

Proof  that  while  the  train  was  on  a 
bridge  the  coach  on  which  plaintiff  was 
a  passenger  was  overturned  into  the  water 
by  some  cause  unknown  to  him  is  suffi- 
cient to  authorize  an  inference  of  negli- 
gence on  the  part  of  the  carrier.  Bonner 
V.  Grumbach,  2  Tex.  Civ.  App.  482,  21  S. 
W.    1010. 

Plaintif?  having  shown  an  injury  caused 
by  the  wreck  of  defendant's  train  while 
he  was  a  passenger  thereon,  or  at  least 
having  offered  evidence  which  made  it 
necessary  to  consider  his  injury  under 
such  circumstances  as  one  hypothesis  of 
the  case,  that  hypothesis  proven  cast 
upon  the  defendant  the  burden  of  rea- 
sonably satisfying  the  jury  that  the  wreck 
was  not  due  to  its  negligence.  St.  Louis, 
etc..  R.  Co.  V.  Savage,  163  Ala.  55,  50  So. 
113. 

Where  the  relation  of  passenger  and 
carrier  exists,  a  derailment  resulting  in 
an  injury  to  a  passenger  raises  a  pre- 
sumption of  negligence.  Washington- Vir- 
ginia R.  Co  V.  Bouknight,  113  Va.  696, 
75   S.   E.  1032,  Ann.  Cas.  1913E,  546. 

Where  a  passenger  is  injured  as  the 
result  of  the  derailment  of  a  car,  the 
burden  of  proof  is  cast  upon  the  carrier 
to  show  that  the  accident  was  not  the 
result  of  its  negligence  or  some  inevitable 
casualty.  Washington-Virginia  P.  Co.  v. 
Bouknight,  113  Va.  696,  75  S.  E.  1032,  Ann. 
Cas.    1913E,    546. 
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to  show  the  causes  of  the  accident,  such  as  defective  tracks, ^^  broken  switches,^* 
vehicles,  etc.,^^  q,-  repeated  derailments  of  the  same  vehicle,*"  and  in  effect 
throws  on  the  carrier  the  burden  of  proving  that  the  accident  could  not  have  been 
prevented  by  the  exercise  of  the  highest  degree  of  care.*'^  The  carrier,  to  escape 
liability,  must  meet  the  case  so  made  by  proof  equalizing  it.^*  Where  the  truck 
of  the  tender  to  an  engine  leaves  the  rails  and  the  wheels  run  on  the  cross-ties 
causing  a  passenger  coach  to  tilt  over  and  a  passenger  is  injured,  the  rule  of  res 
ipsa  loquitur  applies.®^  The  fact  that  the  wheels  of  a  pasenger  car  left  the  rails 
and  ran  along  the  ties  without  any  showing  of  defective  wheels  or  trucks  made 
a  strong  prima  facie  showing  that  the  track  or  roadbed  was  defective.^" 

Application  to  Street  Railways. — The  rule  applied  to  steam  railroads,  that 
where  a  train  running  at  a  great  rate  of  speed  leave  the  track,  and  passengers 
are  injured,  a  question  is  presented  which  calls  for  a'n  explanation  from  the  defend- 
ant, has  never  been  applied  to  street  cars  in  a  city,  proceeding  at  a  slow  pace.^^ 


83.  Effect  of  evidence  of  causes  of  acci- 
dent.— Mitchell  V.  Southern  Pac.  R.  Co., 
ST  Cal.  63,  35  Pac.  345,  11  L.  R.  A.  130; 
Pershing  v.  Chicago,  etc.,  R.  Co.,  71  Iowa 
561,  33  N.  W.  488. 

Broken  raiL — ^While  plaintiff  was  riding 
as  a  passenger  in  one  of  the  defendants' 
cars,  the  car  in  which  he  rode  was,  by 
reason  of  the  breaking  of  one  of  the  rails, 
overturned,  in  consequence  of  which  his 
shoulder  blade  was  broken,  and.  without 
imputation  of  negligence  on  his  part,  he 
sustained  serious  injury.  Held  a  prima 
facie  case  of  negligence  on  the  part  of 
the  defendants,  entitling  him  to  damages. 
Brignoli  v.  Chicago,  etc.,  R.  Co.  (K.  Y.), 
4  Daly  183.  See  Chicago  City  R.  Co.  v. 
Mead,  107  111.  App.  649,  judgment  affirmed 
in  306   111.   174,  69  N.   E.   19. 

It  is  not  error  to  instruct  that,  where 
a  passenger  is  injured  without  negligence 
on  his  part,  the  carrier  is  presumed  to 
have  been  negligent,  in  a  case  where  the 
injury  occurred  by  reason  of  a  broken 
railroad  rail  and  cross  tie,  which  derailed 
the  train.  Arkansas  Mid.  R.  Co.  v.  Grif- 
fith, 39   S.  W.  550,  63  Ark.  491. 

The  breaking  of  a  rail  in  a  railroad 
track,  when  not  shown  to  have  been  due 
to  vis  major  or  unavoidable  accident,  is 
indicative  of  negligence  in  the  railroad  as 
against  a  passenger,  regardless  of  the 
condition  of  the  track  prior  to  the  time 
of  the  break.  Western  Maryland  R.  Co. 
V.   Shivers,  61  At!.  618,   101   Md.   391. 

Proof  of  a  break  in  the  tracks,  causing 
the  derailment  of  a  car,  is  sufficient  to  es- 
tablish a  prima  facie  case  of  negligence 
in  an  action  by  a  passenger  injured 
thereby.  Illinois  Cent.  R.  Co.  v.  Kuhn, 
64   S.   W.   303,   107   Tenn.   106. 

84.  Misplaced  switch. — In  an  action  by 
a  passenger  for  personal  injuries,  proof 
that  the  train  left  the  track  because  of  a 
misplaced  switch  is  sufficient  to  raise  a 
prima  facie  presumption  of  negligence  so 
as  to  throw  the  burden  on  the  company 
to  show  want  of  negligence.  New  York, 
etc.,  R.  Co.  V.  Daugherty  (Pa.),  11  Wkly. 
Notes  Cas.  437;  Bahimore,  etc.,  R.  Co.  v. 
Worthington,  31  Md.  375,  83  Am.  Dec. 
578. 


85.  A  prima  facie  case  of  negligence  by 
the  application  of  the  rule  of  res  ipsa 
loquitur  is  made  out  by  proof  that  plain- 
tiff, a  passenger  in  a  railway  car,  was  in- 
jured by  derailment  of  the  car  occasioned 
by  a  wheel  working  loose  on  the  axle. 
Stevens  v.  European,  etc.,  R.  Co.,  66 
Me.  74. 

Broken  axle. — A  prima  facie  case  of 
negligence  on  the  part  of  the  carrier  is 
made  out  by  proof  of  injury  to  a  passen- 
ger by  the  derailment  of  a  car  occasioned 
by  the  breaking  of  an  axle.  Hegeman  v. 
Western  R.  Corp.  (N.  Y.),  16  Barb.  353. 

86.  Repeated  derailment. — The  fact 
that  a  car,  within  a  short  distance,  was 
twice  derailed,  shows  prima  iacie  negli- 
gence. Texas,  etc.,  R.  Co.  v.  Suggs,  63 
Tex.  323. 

87.  Burden  thrown  on  carrier. — Louis- 
ville St.  R.  Co.  V.  Brownfield,  96  S.  W. 
913,   39   Ky.   E.   Rep.   1097. 

From  the  derailment  of  a  car  by  which 
a  passenger  was  injured,  a  presumption 
arises  that  it  occurred  by  the  carrier's  neg- 
ligence, and  placed  on  it  the  burden  of 
accounting  for  the  derailment,  and  of 
showing  that  it  was  without  negligence 
on  the  part  of  its  servants.  Sloan  v.  Lit- 
tle Rock  R.,  etc.,  Co.,  117  S.  W.  551,  89 
Ark.    574. 

Where  a  prima  facie  case  is  made  out 
to  recover  damages  to  a  passenger 
through  derailment  of  a  train,  the  rail- 
road company  must  show  that  the  acci- 
dent could  not  have  been  avoided  by  the 
exercise  of  the  utmost  human  prudence. 
St.  Louis,  etc.,  R.  Co.  v.  Posten,  134  Pac. 
2,   31    Okla.   821. 

88.  Burden  on.  carrier  to  equalize  proof. 
— Parker  v.  Boston,  etc.,  Railroad,  84  Vt. 
339,  79   Atl.   865. 

89.  Engine  tender  leaving  track. — Shaw 
V.  Chicago,  etc.,  R.  Co.,  173  111.  App.  107. 

90.  Prima  facie  case  of  defective  track. 
— Williams  v.  Chicago,  etc.,  R.  Co.,  155 
S.    W.    64,    169    Mo.    App.    468. 

91.  Application  to  street  railways. — 
Hoffman  v.  Third  Ave.  R.  Co.,  61  N.  Y. 
S.  590,  45  App.  Div.  586. 

Negligence   is   not   to   be   imputed  to   a 
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Effect  of  Allegations  of  Specific  Causes. — A  passenger,  in  an  action  for 
personal  injuries,  is  not  deprived  of  the  presumption  that,  on  proving  the  de- 
railment, negligence  is  presumed,  simply  because  he  alleged  a  number  of 
specific  causes  of  the  derailment,  proof  of  the  relation  of  passenger  and  carrier, 
and  the  fact  of  a  derailment,  making  a  prima  facie  case ;  and  such  specifications 
only  limited  the  grounds  on  which  defendant  must  defend. ^^  But  it  has  been 
held  that  a  passenger  suing  for  personal  injuries,  claimed  to  have  been  received 
by  a  car  being  thrown  from  the  track,  caused  by  a  defect  in  the  latter,  the  burden 
of  proof  is  on  plaintiff  to  show  the  defect.^^  Thus,  it  is  said  that  the  character 
of  an  action  is  fixed  by  the  allegations  in  the  pleadings,  and  not  by  facts  subse- 
quently disclosed  by  the  evidence.^*  Hence  it  is  held  that  if  plaintiff  desires  tq 
avail  himself  of  the  presumption  of  negligence  arising  from  a  derailment,  no 
matter  how  caused,  he  should  plead  negligence  generally.®^ 

§  3186.  Collision. — In  an  action  for  death* or  injury  in  a  collision  while 
riding  on  defendant's  train,  the  general  burden  of  making  out  the  case  as  alleged 
is  on  plaintiff.88  It  is  generally  true  that  the  mere  fact  of  injury  does  not  raise 
a  presumption  of  negligence,^''  but  where  a  collision,  generally  averred,  is  proven 
or  admitted  and  contributory  negligence  does  not  appear,^*  the  law  presumes 
negligence  on  the  part  of  the  carrier,  which  presumption  constitutes  a  prima 
facie  case  in  plaintiff's  favor  and  in  effect  casts  the  burden  of  proof  on  the  de- 
fendant.    This  is  the  doctrine  of  res  ipsa  loquitur.^^     The  rules  applies  where 


street  car  company  from  the  mere  fact 
that  the  car  left  the  track.  Hastings  v. 
Central  Crosstown  R.  Co.,  7  App.  Div. 
313,  40  N.  Y.  S.  93. 

92.  Specific  allegations. — Southern  R. 
Co.  V.  Adams   (Ind.  App.),  100  N.  E.  773. 

Where  a  complaint  clearly  shows  the 
relation  of  carrier  and  passenger,  and  it 
appears  that  the  plaintiff,  the  passenger, 
was  injured  by  a  derailment,  the  rule  of 
res  ipsa  loquitur  applies,  notwithstanding 
several  causes  are  alleged  to  have  pro- 
duced the  derailment.  Southern  R.  Co. 
V.  Adams  (Ind.  App.),  100  N.  E.  773. 

93.  Burden  on  plaintiff  to  show  defect. 
—Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380. 

94.  Mims  v.  Mitchell,  1  Tex.  443;  Lem- 
mon  V.  Hanley,  28  Tex.  219;  Tinsley  v. 
Penniman,  83  Tex.  54,  18  S.  W.  718;  Nor- 
ton V.  Galveston,  etc.,  R.  Co.  (Tex.  Civ. 
App.),   108    S.   W.   1044. 

95.  Norton  v.  Galveston,  etc.,  R.  Co. 
(Tex.    Civ.    App.),    108    S.    W.    1044. 

96.  General  burden. — Southerland  v. 
Texas,  etc..  R.  Co.  (Tex.  Civ.  App.),  40 
S.   W.   193. 

97.  Mere  iniury  raises  no  presumption, 
— Eaton  V.  Wilmington  City  R.  Co.,  1 
Boyce's  (34  Del.)  435,  75  Atl.  369.  See 
ante,  "General  Rule — Prima  Facie  Case," 
§S    3]69-3173. 

98.  Collision — Doctrine  of  res  ipsa 
loquitur — Absence  of  contributory  negli- 
gence.— Hamilton  v.  Great  Falls  St.  R. 
Co.,  17  Mont.  334,  42  Pac.  860,  43  Pac. 
713. 

99.  Negligence  presumed.  ■ —  United 
States. — Goble  v.  Delaware,  etc.,  R.  Co., 
Fed.  Cas.  No.  5,488a,  3  N.  J.  L.  176; 
Hopper  V.  Denver,  etc.,  R.  Co.,  155  Fed. 
273,   84   C.   C.  A.  21;   Kirkendall  v.   Union 


Pac.  R.  Co.,  200  Fed.  197,  118  C.  C.  A. 
383. 

Alabama. — Central,  etc.,  R.  Co.  v. 
Geopp,   153  Ala.  108,  45   So.  65. 

Arizona. — Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34,  108  Pac.  240,  29  L.  R.  A.,  N. 
S.,    813. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v.  Os- 
borne, 95  Ark.  310,  129  S.  W.  537. 

California.  —  Green  v.  Pacific  Lumber 
Co.,  130  Cal.  435,  62  Pac.  747;  Sambuck 
'o:  Southern  Pac.  Co.,  138  Cal.  xix,  71 
Pac.  174;  Bonneau  v.  North  Shore  R.  Co., 
153  Cal.  406,  93  Pac.  106;  Osgood  v.  Los 
Angeles  Tract.  Co.,  137  Cal.  280,  70  Pac. 
169,  92  Am.   St.   Rep.   171. 

Delaware. — Wood  v.  Philadelphia,  etc., 
R.  Co.,  1  Boyce's  (24  Del.)  336,  76  Atl. 
613. 

Illinois. — West  Chicago  St.  R.  Co.  ?;. 
Martin,  47  111.  App.  610;  Wojczynska  v. 
Chicago  Consol.  Tract.  Co.,  156  111.  App. 
587;  Burgoine  v.  Chicago,  etc.,  Co.,  167 
111.  App.  59;  Elgin,  etc..  Tract.  Co.  v. 
Wilson,  217  111.  47,  75  N.  E.  436,  affirm- 
ing judgment  120  111.  App.  371;  Pennsyl- 
vania Co.  V.   Purvis,   138   111.  App.  367. 

Indiana. — Indiana  Union  Tract.  Co.  v. 
Maher,  95  N.  E.  1012,  176  Ind.  289,  Ann. 
Cas.  1914.A..  994;  Louisville,  etc.,  R.  Co. 
V.  Faylor,  126  Ind.  136,  35  N.  E.  869. 

lotva. — Mitchell  v.  Chicago,  etc.,  R.  Co., 
138    Iowa  283,   114   N.  W.   632. 

Kentucky. — Southern  R.  Co.  v.  Brewer, 
105  S.  W.  160,  32  Ky.  L.  Rep.  43. 

Massachusetts.  —  Chaffee  v.  Consoli- 
dated R.  Co.,  196  Mass.  484,  83  N.  E.  497. 

Michigan. — Sewell  v.  Detroit  United 
Railway,   158  Mich.  407,  123  N.  W.  2. 

Minnesota. — Smith    v.    St.    Paul    City    R. 
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the  collision  is  between  parts  of  the  same  train,i  between  different  trains  or  cars 
of  same  carrier  on  same  track,  or  on  connecting  tracks,^  regardless  of  which 


Co.,  33  Minn.  1,  18  N.  W.  837,  50  Am. 
Rep.  550. 

Mississippi. — New  Orleans,  etc.,  R.  Co. 
V.  Allbritton,  38  Miss.  242,  75  Am.  Dec.  98. 

Missouri. — Chlanda  v.  St.  Louis  Trans. 
Co.,  213  Mo.  244,  112  S.  W.  249;  Wilbur 
V.  Southwest,  etc.,  R.  Co.,  110  Mo.  App. 
689,  85  S.  W.  671;  Miller  v.  United  R. 
Co.  (Mo.  App.),  134  S.  W.  1045;  Price  v. 
Metropolitan  St.  R.  Co.,  220  Mo.  435,  119 
S.  W.  932;  Magrane  v.  St.  Louis,  etc.,  R. 
Co.,  81  S.  W.  1158,  183  Mo.  119;  Robinson 
v.  St.  I,ouis,  etc.,  R.  Co.,  103  Mo.  App.  110, 
77  S.  W.  493;  Estes  v.  Missouri  Pac.  R. 
Co.,  85  S.  W.  627,  110  Mo.  App.  723;  Haas 
V.  St.  Louis,  etc.,  R.  Co.,  90  S.  W.  1155, 
111   Mo.   App.   706. 

Nevada. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120,  101  Pac.  323,  21  Am.  &  Eng. 
Ann.  Cas.  502. 

New  York. — Kay  v.  Metropolitan  St.  R. 
Co.,   51  N.   Y.   S.   724,   29   App.   Div.   466. 

North  Carolina. — Curtis  v.  Southern  R. 
Co..  151  IN.  C.  523,  66  S.  E.  599. 

Ohio. — Cincinnati,  etc.,  R.  Co.  n.  Brown, 
9  O.  C.  C.  198,  6  O.  C.  D.  225;  Iron  R. 
Co.  V.  Mowery,  36  O.  St.  418,  38  Am.  Rep. 
597;  Cincinnati  St.  R.  Co.  v.  Kelsey,  9  O. 
C.  C.  170,  6  O.  C.  D.  209;  Wittman  v.  C. 
H.  &  D.  R.  Co.,  1  Iddings  T.  R.  D.  114. 

Rhode  Island. — Parrent  v.  Rhode  Island 
Co.  (R.  I.),  72  Atl.  865;  O'Clair  v.  Rhode 
Island  Co.,  27  R.  I.  448,  63  Atl.  238. 

Tennessee. — Transit  Co.  v.  Venable,  105 
Tenn.  (21  Pickle)  460,  58  S.  W.  861,  51  L. 
R.  A.  886. 

Utah. — Dearden  v.  San  Pedro,  etc.,  R. 
Co.,  93  Pac.  271,  33  Utah  147. 

Washington.  —  Harris  v.  Puget  Sound 
Elect.  Railway,  52  Wash.  289,  100  Pac. 
838;  Howe  v.  Northern  Pac.  R.  Co.,  30 
Wash.  569,  70  Pac.  13  00,  60  L.  R.  A.  949; 
Russell  V.  Seattle,  etc.,  R.  Co.,  47  Wash. 
500,    92    Pac.    288. 

Where  a  passenger  on  defendant's 
street  car  was  injured  by  the  car  collid- 
ing with  another,  and  there  is  no  evidence 
explanatory  of  the  collision,  the  negli- 
gence of  defendant  is  presumed.  Birm- 
ingham R.,  etc.,  Co.  V.  Moore,  148  Ala. 
115,   42   So.   1024. 

When  a  passenger  is  injured  by  a  col- 
lision, proof  of  the  relation  of  passenger 
and  carrier,  of  the  collision  and  injury,  if 
no  contributory  negligence  upon  the  part 
of  the  passenger  appear,  makes  a  prima 
facie  case  for  the  resulting  damages  and 
costs  upon  the  carrier.  The  onus  of 
proving  that  the  injury  resulted  from  in- 
evitable accident  or  some  cause  against 
which  human  prudence  and  foresight 
could  not  have  provided  is  on  the  carrier. 
Barker  v.  Chicago,  etc.,  R.  Co.,  149  111. 
App.  530,  judgment  affirmed  in  90  N.  E. 
1057. 

Proof  that  plaintiff  was  a  passenger 
upon  a  car  of  defendant,  that  she  was  in 


her  seat  and  that  while  there  she  was 
struck  by  another  car  of  the  defendant 
and  injured,  makes  a  prima  facie  case. 
Chicago  City  R.  Co.  v.  Rural,  127  111.  App. 
652,  judgment  affirmed  in  79  N.  E.  686, 
234  111.  824. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  caused  by  a  col- 
lision, in  which  defendant  offered  no  ex- 
planation of  the  accident,  a  requested  in- 
struction that  the  mere  fact  of  the  col- 
lision was  not  evidence  of  negligence  was 
properly  refused.  Savage  v.  Marlborough 
St.   R.   Co.,  71   N.   E.   531,   186   Mass.   203. 

In  an  action  for  injuries  to  a  passenger 
in  a  collision  between  cable  trains,  the 
only  charge  of  negligence  in  the  petition 
was  that  "the  defendant  carelessly  and 
negligently  caused  and  permitted  the 
train  on  which  plaintiff  was  riding  as  a 
passenger  to  com.e  in  violent  collision 
with  another  train  of  defendant's,  said 
other  train  being  on  said  Twelfth  street 
and  on  said  incline  as  aforesaid,  that  said 
collision  was  occasioned  without  any  fault 
on  the  part  of  the  plaintiff,  but  by  reason 
of  the  negligence  as  aforesaid  of  the  de- 
fendant." Held,  to  be  a  charge  of  gen- 
eral negligence,  so  as  to  render  applicable 
the  doctrine  of  res  ipsa  loquitur.  Pi  ice 
V.  Metropolitan  St.  R.  Co.,  119  S.  W.  933, 
320   Mo.  435. 

1.  Between  parts  of  same  train. — Gal- 
veston, etc.,  R.  Co.  V.  Parsley,  6  Tex.  Civ. 
App.  150,  25  S.  W.  64;  Southern  R.  Co, 
V.  Dawson,  98  Va.  577,  36  S.  E.  996. 

Where  a  passenger  was  thrown  from  his 
seat  and  injured  by  a  collision  between 
sections  of  a  train  which  in  some  way  be~ 
came  uncoupled  while  running,  a  pre- 
sumption of  negligence  on  the  part  of  the 
carrier  arises.  Steele  v.  Southern  R.  Co.^ 
33  S.  E.  509,  55  S.  C.  389,  74  Am.  St.  Rep. 
756. 

That  a  mixed  train  on  which  plaintiff 
was  riding  as  a  passenger  had  broken  in 
two,  and  that  the  collision  of  the  parted 
sections  caused  injury  to  plaintiff,  raised 
a  presumption  of  negligence.  Reeves  v. 
Chicago,  etc.,  R.  Co.,  24  S.  Dak.  84,  123  N. 
W.    498. 

Where  the  engine  and  water  car  were 
uncoupled  from  defendant's  train,  and  a 
flying  switch  made  with  the  water  car, 
which  became  uncontrollable  because  of 
the  breaking  of  the  brake  chain,  and  the 
car  on  that  account  collided  with  a  pas- 
senger coach,  causing  plaintiff's  injuries, 
there  arose,  in  conformity  with  the  maxim' 
"res  ipsa  loquitur,"  a  prima  facie  pre- 
sumption that  the  accident  was  due  to 
the  negligence  of  defendant  or  its  serv- 
ants. Dearden  j'.  San  Pedro,  etc.,  R.  Co., 
93  Pac.  271,  33  Utah  147. 

2.  Between  cars  on  same  track. — Illi- 
nois.— Sedoff  V.  Chicago  City  R.  Co.,  124 
111.    App.    609;    Chicago    City    R.     Co.      v. 
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vehicle  was  at  fault,*  where  the  train  runs  upon  a  switch  and  collides  with  stand- 
ing cars,*  or  between  trains  or  cars,  and  portions  thereof,  running  on  parallel 
tracks,  or  switches  adjacent  to  main  line.^ 


Greinke,  136  111.  App.  77,  judgment  af- 
firmed in  234  111.  564,  85  N.  E.  337;  North 
Chicago  St.  R.  Co.  v.  Boyd,  57  111.  App. 
535. 

Minnesota.— Zmiih.  v.  St.  Paul  City  R. 
Co.,  32  Minn.  1,  18  N.  W.  827,  50  Am. 
Rep.  550. 

Missouri. — Hunt  v.  Metropolitan  St.  R. 
Co.,  126  Mo.  App.  79,  103  S.  W.  1088; 
Goodloe  V.  Metropolitan  St.  R.  Co.,  120 
Mo.  App.  194,  96  S.  W.  483. 

North  Carolina.  —  Briggs  v.  Durham 
Tract.  Co.,  147  N.  C.  389,  61  S.  E.  373. 

Rhode  Island. — Enos  v.  Rhode  Island 
Suburban  R.  Co.,  28  R.  I.  291,  67  Atl.  5, 
12  L.  R.  A.,  N.  S.,  244. 

In  an  action  against  a  cable-railway 
company  by  a  passenger  for  injuries  by 
the  collision  of  a  grip  car  with  another 
car,  temporarily  stopped  upon  the  same 
track,  the  occurrence  of  the  collision  is 
sufficient  to  raise  a  presumption  of  neg- 
ligence on  defendant's  part.  North  Chi- 
cago St.  R.  Co.  V.  Cotton,  140  111.  486,  29 
N.   E.   899,   affirming  41   111.   App.   3Jl 

While  a  freight  train  was  going  up  a 
steep  grade  on  a  curved  track,  the  ca- 
boose became  detached,  and,  running 
backward  collided  with  the  engine  of  a 
train  following  eight  minutes  behind  the 
first.  In  a  suit  for  an  injury  to  a  passen- 
ger on  the  caboose,  held  sufficient  evi- 
dence of  negligence.  Louisville,  etc.,  R. 
Co.  V.  Faylor,  126  Ind.  126,  25  N.  E.  869. 

A  collision  between  defendant's  horse 
cars,  by  which  plaintiff,  a  passenger,  was 
injured,  was  caused  by  the  brake  of  a  car 
failing  to  work  because  of  the  breaking 
of  one  of  the  links  of  the  chain  which  op- 
erated it.  The  inspector  of  the  running 
gear  of  defendant's  road  testified  that  he 
had  examined  the  chain  that  morning,  and 
found  it  all  right  to  the  eye  and  touch; 
but  his  testimony  as  to  the  method  of  his 
inspection  was  inconsistent  with  his  tes- 
timony on  a  former  trial.  No  latent  de- 
fect in  the  link  which  broke  was  shown, 
nor  other  cause  for  its  breaking.  Held, 
that  the  burden  was  on  defendant  to  prove 
that  the  defect  in  the  chain,  if  any,  could 
not  have  been  discovered  by  the  use  of 
the  care  and  skill  required  of  a  carrier. 
Wynn  v.  Central  Park,  etc.,  R.  Co.,  14 
N.  Y.  S.  172,  38  N.  Y.  St.  Rep.  181. 

An  electric  car  on  an  up  grade  slopped, 
and  could  not  be  moved.  An  employee  of 
defendant  (though  in  what  capacity  it  did 
not  appear)  gave  instructions  to  the  mo- 
lorman,  sanded  the  track,  and,  when  all 
"attempts  to  move  the  car-  proved  futile, 
told  the  motorman  that  he  would  procure 
another  car,  which  he  did.  In  bringing 
up  the  relieving  car,  from  some  cause  it 
ran  into  the  disabled  car,  and  injured  a 
passenger.     Held,  that  the  burden  was  on 


defendant  to  rebut  the  presumption  that 
the  injury  was  by  its  negligence,  by  show- 
ing that  such  employee  in  the  relieving 
car  was  a  mere  intruder,  acting  without 
authority.  Madara  v.  Shamokin,  etc.,  R. 
Co.,  43  Atl.  995,  193  Pa.  542. 

Proof  of  a  collision  between  two  street 
cars  operated  by  the  same  company  injur- 
ing a  passenger  on  one  of  them  raises  a 
presumption  of  negligence  of  the  com- 
pany, placing  the  burden  of  proving  free- 
dom from  negligence.  Simone  v.  Rhode 
Island- Co.,  66  Atl.  202,  28  R.  I.  186,  9  L. 
R.  A.,  N.  S.,  740. 

3.  Regardless  of  fault  of  vehicle. — 
Where  a  passenger  on  a  street  car  is  in- 
jured without  fault  of  his  own  by  a  col- 
lision not  due  to  any  defect  in  the  car  on 
lyhich  he  was  riding,  but  by  a  broken  ap- 
pliance in  the  car  that  ran  into  it,  there 
is  a  legal  presumption  of  negligence  to  be 
rebutted  by  the  carrier.  Palmer  v.  War- 
ren St.  R.  Co.,  56  Atl.  49,  206  Pa.  574.  63 
L.  R.  A.  507. 

4.  Car  standing  on  switch. — Dempster 
V.  Oregon,  etc.,  R.  Co.,  37  Mont.  335,  96 
Pac.  717. 

5.  Vehicles  on  parallel  tracks.. — The  run- 
ning of  a  freight  train  with  a  car  the  door 
of  which  is  in  such  a  damaged  condition 
as  to  be  a  menace  to  the  safety  of  passen- 
gers in  a  passenger  train  running  in  the 
opposite  direction  is  evidence  of  negli- 
gence under  the  doctrine  of  res  ipsa  loq- 
uitur, and  requires  the  carrier,  in  order  to 
be  relieved  from  the  charge  of  negligence 
resulting  in  injury  to  a  passenger,  to  ex- 
cuse the  condition  of  the  car.  Kuttner  v. 
Central  R.  Co.,  80  N.  J.  L.  11,  77  Atl.  470, 
judgment  affirmed  in  80  Atl.  1135. 

The  evidence  in  a  passenger's  action  for 
personal  injuries  was  that  while  a  freight 
train  was  passing  plaintiffs  train  he  was 
injured  by  being  struck  by  something 
over  the  eye,  and  that  just  prior  thereto 
something  rattled  against  the  side  of  the 
coach,  which  sounded  like  a  chain,  and 
that  the  rattling  continued  after  the  in- 
jury, and  there  were  marks  on  the  side  of 
the  coach  indicating  that  it  had  been 
struck  by  something  having  an  irregular 
shape,  but  nothing  was  found  in  plaintiff's 
car  by  which  he  might  have  been  struck, 
and  it  appeared  that  if  he  had  been  struck 
by  something  not  attached  to  something 
else,  such  as  a  stone,  it  would  have  re- 
mained in  the  coach.  Held,  that  under 
the  laws  of  Pennsylvania  the  evidence 
raised  a  presumption  of  negligence  which 
defendant  was  required  to  rebut.  Pitts- 
burg, etc.,  R.  Co.  V.  Grom,  143  Ky.  51, 
133  S.  W.  977. 

Where  a  passenger  on  a  street  car  has 
his  hand  crushed  by  a  collision  with  a 
freight  car  standing  on  an  adioininc  track, 
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Vehicles  of  Separate  Carriers  or  Third  Persons. — Where  a  collision  oc- 
curs between  the  vehicles  of  different  carriers,  operated  on  intersecting  tracks, 
the  general  rule  seems  to  be  that  the  carrier  carrying  the  passenger  injured  will 
be  presumed  to  have  been  negligent,^  and  this  same  rule  has  been  applied  in 
cases  of  collision  between  a  carrier's  vehicle  and  a  road  vehicle  belonging  to  a 
Ihird  person.^  But  it  has  been  held  that  where  one  of  the  colliding  vehicles  is 
beyond  the  control  of  the  carrier,  no  presumption  arises  against  the  other  carrier 
from  the  mere  fact  of  the  collision  and  the  burden  is  on  the  plaintiff  to  show  negli- 
gence.^ Thus,  it  has  been  said  that    in  such  cases  it  is  entirely  possible,  and  also 


the  street  car. company  has  the  burden  of 
showing  that  the  injury  did  not  result 
from  its  negligence,  or  that  it  could  have 
been  avoided  by  the  passenger  with  ordi- 
nary care.  North  Baltimore  Pass.  R.  Co. 
V.  Kaskell,  78  Md.  517,  28  Atl.  410. 

A  passenger  injured  by  an  iron  bar  on 
a  construction  train  that  collided  with  the 
one  on  which  he  was  riding  may  recover 
without  explaining  how  the  bar  was  placed 
in  the  position  that  produced  the  injury. 
Walker  v.  Erie  R.  Co.  (N.  Y.),  63  Barb. 
260. 

6.  Vehicles  operated  on  separate  tracks. 
— Nagel  V.  United  R.  Co.,  169  iVIo.  App. 
284,  152  S.  W.  621;  Levine  tj.  Brooklyn, 
etc.,  R.  Co.,  119  N.  Y.  S.  315,  134  App. 
Div.  606;  Stanbridge  v.  Nassau  Elect.  R. 
Co.,  119  N.  Y.  S.  668,  135  App.  DIv.  38; 
Toledo  Consol.  St.  R.  Co.  ci.  Fuller,  17  O. 
C.  C.  562,  9  O.  C.  D.  123. 

Where  a  passenger  on  a  street  car  was 
injured  by  a  train  running  into  the  carat 
a  railroad  crossing,  the  street  car  com- 
pany must  show  that  the  injury  did  not 
result  from  its  negligence.  Chicago  City 
R.  Co.  V.  Engel,  35  111.  App.  490;  Central 
Pass.  R.  Co.  V.  Bishop,  9  Ky.  L.  Rep.  348; 
Central  Pass.  R.  Co.  v.  Kuhn,  86  Ky.  578, 
9  Ky.  L.  Rep.  725,  6  S.  W.  441,  9  Am.  St. 
Rep.  309. 

Where  a  passenger  is  injured  while  in 
the  car  of  a  railroad  company  by  a  colli- 
sion with  the  train  of  another  company, 
the  burden  of  showing  that  the  accident 
was  not  due  to  the  negligence  of  the  com- 
pany in  whose  car  he  was  riding  is  on 
such  company.  Clark  v.  Chicago,  etc.,  R. 
Co.,   127   Mo.   ]97,   29   S.  W.   10J3. 

7.  Road  vehicle  and  carrier's  vehicle. — 
Houghton  V.  Market  St.  R.  Co.,  1  Cal. 
App.  576,  83  Pac.  972. 

Where  a  street  car  collided  with  a 
wagon  in  a  public  street,  it  was  proper, 
in  an  action  for  injuries  to  a  passenger 
caused  thereby,  to  refuse  to  instruct  that 
plaintiff  must  establish  negligence  by  a 
preponderance  of  the  evidence,  since,  un- 
der the  doctrine  of  res  ipsa  loquitur,  proof 
of  a  collision  raised  a  presumption  of 
negligence  on  the  part  of  defendant,  re- 
quiring it  to  establish  that  the  motorman 
was  not  in  fact  negligent.  Shay  v.  Cam- 
den, etc.,  R.  Co.,  49  Atl.  547,  66  N.  J.  L. 
334. 

In  an  action  for  injuries  received  while 
■a  passenger  on  one  of  defendant's  street 

3   Car— 49 


cars,  plaintifif  testified  that  the  car  passed 
a  truck  standing  beside  the  track,  but 
struck  the  horse  attached  thereto,  which 
was  standing  on  the  track,  and  that  he 
sprang  into  the  car,  and  injured  her.  No 
evidence  was  given  on  defendant's  part, 
but  the  complaint  was  dismissed.  Held, 
that  the  dismissal  was  error.  Coulahan  v. 
Metropolitan  St.  R.  Co.,  51  N.  Y.  S.  137, 
28  App.  Div.  394. 

Fire  apparatus. — The  fact  of  a  collision 
by  a  street  car  with  an  approaching  hook 
and  ladder  wagon  is  sufficient  proof  of 
negligence  to  entitle  a  passenger  free 
from  negligence  to  recover  for  injuries 
caused  thereby,  in  the  absence  of  evidence 
to  the  contrary.  Olsen  v.  Citizens'  R.  Co., 
54  S.  W.  470,  152  Mo.  426;  Williamson  v. 
St.  Louis,  etc.,  R.  Co.,  133  Mo.  App.  375, 
113  S.  W.  339. 

8.  Car  beyond  carrier's  control. — Lazer 
V.   Chicago  City  R.  Co.,  152  111.  App.  319. 

Where  plaintiff's  intestate,  a  passenger 
in  a  street  car,  was  killed  in  a  collision  be- 
tween the  car  and  a  wagon,  and  it  was  a 
question  of  fact  as  to  whether  the  railway 
company  or  the  driver  of  the  wagon  was 
responsible,  no  presumption  of  negiigence 
arose  in  a  suit  against  the  railway  com- 
pany and  the  owner  of  the  wagon.  Har- 
rison z).  Sutter  St.  R.  Co.,  66  Pac.  787,  134 
Cal.   549,  55   h-   R.   A.  608. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger 
caused  by  collision  with  a  horse  and 
wagon,  the  only  evidence  as  to  the  cause 
of  the  accident  showed  that  the  horse  ran 
into  the  rear  of  the  car  as  it  was  comin,g 
to  a  stop,  and  struck  its  head  through  the 
window  behind  plaintiff,  breaking  the 
glass.  Held,  that  this  did  not  show  that 
defendant  could  have  prevented  the  ac- 
cident, so  that  the  rule  res  ipsa  loquitur 
did  'not  apply  to  charge  defendant  with 
negligence.  Grant  v.  Metropolitan  St.  R. 
Co.,  91  N.  Y.  S.  302,  99  App.  Div.  422. 

A  horse,  being  driven  along  a  street 
which  intersected  one  in  which  defendant 
street  railway  company's  tracks  were  laid, 
became  frightened  at  a  point  120  feet  from 
the  intersection,  and,  running  toward  the 
tracks,  collided  with  a  car  in  which  plain- 
tiff' was  a  passenger,  whereby  he  was  in- 
jured. Held,  in  an  action  against  the  rail- 
way company  and  the  one  controlling  the 
horse  and  wagon,  that  an  instruction  that 
the  mere  happening  of  the  accident  created 
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entirely  probable,  that  the  collision  might  have  been  due  solely  to  the  fault  of 
one  of  the  parties,  and  that  the  other  might  have  been  in  no  way  to  blame. 
Therefore,  the  presumption  of  negligence  arising  from  the  accident  does  not 
tend  to  inculpate  either  party,  and  consequently  it  is  for  the  jury  to  decide,  as  a 
question  of  fact,  whether  under  the  circumstances  of  the  case  the  happening  of 
the  collision  shows  negligence  on  the  part  of  the  carrier.^  But  even  here  the 
facts  surrounding  the  collision  may  be  such  as  to  invoke  the  application  of  the 
rule  of  res  ipsa  loquitur.i"' 

Presumption  as  to  Rate  of  Speed. — In  an  action  for  injuries  caused  by 
the  collision  of  a  car  with  a  locomotive  at  a  crossing,  where  the  rate  of  speed  of 
the  car  while  approaching  the  crossing  had  to  be  taken  into  account  in  consider- 
ing whether  the  locomotive  was  visible  to  the  motorman,  and  there  was  no  evi- 
dence as  to  its  rate  of  speed,  the  usual  rate  could  be  assumed. ^^ 

Specific  Negligence  Pleaded. — Where  the  complaint  does  not  rely  upon  the 
general  presumption  of  negligence  arising  from  the  collision,  but  charges  specific 
acts,  the  presumption  of  negligence  does  not  arise. ^^  But  this  rule  has  no  appli- 
cation where  the  complaint,  in  an  action  for  injuries  to  a  passenger  on  an  elec- 
tric railway,  alleges  that  defendant  so  negligently  operated  the  car  on  which 
plaintiff  was  a  passenger  and  other  cars  that  plaintiff's  car  was  struck  by  an- 
other car,  and  that  defendant  could,  by  care,  have  prevented  the  collision ;    the 


a  presumption  of  negligence  on  the  part 
of  the  carrier,  and  that  the  burden  of  proof 
was  cast  on  it  to  overcome  it,  was  erro- 
neous. Munzer  v.  Interurban  St.  R.  Co., 
91  N.  Y.  S.  21,  45  Misc.  Rep.  568. 

Where  an  injury  to  a  passenger  on  a 
street  car  is  caused  by  a  collison  between 
the  side  of  the  car  while  on  its  own  track 
and  a  wagon,  not  under  the  control  of  the 
street  railway  company,  no  presumption 
of  negligence  arises  in  favor  of  the  pas- 
senger against  the  street  car  company. 
Blew  V.  Philadelphia  Rapid  Trans.  Co., 
76  Atl.  17,  237  Pa.  319.  See  Federal  St., 
etc.,  R.  Co.  V.  Gibson,  96  Pa.  83. 

In  an  action  for  injuries  to  a  passenger 
by  a  collision  between  a  car  in  which  he 
was  riding  and  a  vehicle  which  turned  on 
the  track  from  a  country  road,  the  fact  of 
the  collision  raised  no  presumption  of 
negligence.  Fagan  v.  Rhode  Island  Co., 
60  Atl.   672,   37   R.   I.   51. 

Collision  between  cars  of  different  car- 
liers  on  sarre  track. — Elliott  v.  Brooklyn 
Heights  R.  Co.,  Ill  N.  Y.  S.  358,  127  App. 
Div.  300. 

Collision  between  two  cars  on  inter- 
secting tracks. — Kimic  v.  San  Jose-Los 
Gates,  etc.,  R.  Co.,  156  Cal.  379,  104  Pac. 
986. 

9.  Munzer  v.  Interurban  St.  R.  Co.,  91 
N.  Y.  S.  31,  45  Misc.  Rep.  568. 

Upon  that  question,  the  burden  of  proof 
remained  with  the  plaintiff.  As  was  said 
in  Goodkind  v.  Metropolitan  St.  R.  Co., 
93  App.  Div.  153,  87  N.  Y.  S.  533,  even 
where  the  maxim  of  res  ipsa  loquitur  is 
applicable,  there  must  still  be  a  finding  of 
negligence  by  the  jury,  based  upon  com- 
petent evidence,  to  entitle  the  plaintiff  to 
a  verdict,  on  the  question  as  to  whether 
negligence    existed   is    a     question   which 


must  be  determined  by  the  jury,  and  not 
by  the  court  as  a  matter  of  law.  Munzer 
V.  Interurban  St.  R.  Co.,  91  N.  Y.  S.  21,  45 
Misc.  Rep.  568. 

10.  Collision  with  road  vehicle. — Where 
an  open  street  car  approached  a  street 
crossing  at  a  high  rate  of  speed,  and  was 
driven  over  the  same  without  reducing  the 
speed,  resulting  in  a  collision  with  an  ap- 
proaching team,  so  that  the  pole  of  the 
wagon  penetrated  the  car  near  the  rear, 
and  injured  plaintiff,  a  passenger,  the  cir- 
cumstances of  the  accident  were  sufficient 
to  raise  a  prima  facie  case  of  negligence  of 
the  carrier  under  the  doctrine,  "Res  ipsa 
loquitur."  Bamberg  v.  International  R.  Co., 
103  N.  Y.  S.  397,  53  Misc.  Rep.  403,  judg- 
ment and  order  reversed  in  105  N.  Y.  S. 
631,  121  App.  Div.  1;  Does  v.  Crosstown 
St.  R.  Co.,  106  N.  Y.  S.  1132,  133  App. 
Term  896.  See  Vogel  v.  Bahr,  115  N.  Y. 
S.  384,  130  App.   Div.  732. 

11.  Presumption  as  to  rate  of  speed. — 
Lindenbaum  v.  New  York,  etc.,  R.  Co., 
84  N.  E.  139,  197  Mass.  314. 

12.  Specific  allegations. — Jordan  z:  Se- 
attle, etc.,  R.  Co.,  47  Wash.  503,  93  Pac. 
384. 

The  rule  that  a  passenger  makes  out  a 
prima  facie  case  against  a  carrier  for  per- 
sonal injuries  when  he  shows  that  he  was 
injured  by  a  collision,  and  was  himself 
free  from  negligence,  applies  only  where 
the  petition  charges  negligence  generally, 
and  does  not  apply  where  it  specifically 
pleads  the  negligent  acts  which  caused 
the  injury,  in  which  case  the  burden  is 
upon  plaintiff  to  prove  his  case  and  con- 
tinues with  him  throughout  the  case. 
Gardner  v.  Metropolitan  St.  R.  Co.,  122 
S.  W.  1068,  223  Mo.  389,  18  Am.  &  Eng. 
Ann.  Cas.  1166. 


2701  ACTIONS.  §§  3186-3189 

complaint  does  not  rely  on  any  particular  act  of  negligence. ^^  'j^hg  presumption 
is  not  waived  by  particularly  alleging  the  cause  of  the  accident;  the  plaintiff,  to 
waive  it,  must  rely  solely  on  some  specific  allegation  of  negligence.^* 

§  3187.  Assaults,  Insults,  etc.,  by  Carrier's  Servants. — In  General. — 

The  doctrine  of  res  ipsa  loquitur  is  applicable,  and  negligence  may  be  inferred  on 
the  part  of  a  railroad  company,  where  a  passenger  was  injured  by  the  conductor 
violently  striking  him  in  the  face.^^  And  in  an  action  for  an  assault  by  de- 
fendant's conductor,  provoked  by  plaintiff  as  the  aggressor,  the  burden  was  on 
defendant  to  show  that  such  conductor  used  no  more  force  than  appeared  to  him, 
as  a  reasonable  man,  necessary  to  repel  plaintiff's  assault  on  him.^^  In  an  action 
for  injuries  to  a  passenger  who  was  assaulted  by  the  company's  conductor,  where 
the  petition  alleged  that  the  conductor  made  the  assaiilt  while  acting  in  the  scope 
of  his  employment,  the  denial  of  that  allegation  places  the  burden  of  proof  on 
the  passenger.i'^ 

§  3188.  Duty  to  Protect  Passengers  from  Third  Persons. — The  bur- 
den is  upon  the  plaintiff  assaulted  at  a  railway  station  to  show  that  the  railroad 
company  had  actual  or  constructive  knowledge  of  his  assailant's  vicious  habits 
and  employed  or  harbored  him  at  the  station,  and  that  such  acts  were  the  proxi- 
mate cause  of  the  injury. i* 

Missile  Thrown  by  Third  Person. — In  an  action  against  a  street  railway  by 
a  passenger  for  injuries  received  through  being  struck  by  a  missile  thrown  by  a 
bystander,  no  presumption  of  negligence  on  the  part  oi  the  defendant  arises 
from  the  mere  fact  of  the  injury. ^^ 

Insults  and  Offensive  Language. — In  an  action  against  a  carrier  for  per- 
mitting other  passengers  to  insult  plaintiff  with  offensive  language,  plaintiff  has 
the  burden  of  showing  as  nearly  as  possible  the  language  used ;  and  that  is  not 
done  by  a  mere  statement  that  the  passengers  complained  of  cursed  and  used 
vulgar  and  obscene  language  and  sang  vulgar  songs. ^'^ 

§  3189.  Injury  Resulting  from  Effort  to  Escape  Danger. — The  presump- 
tion of  the  common  carrier's  negligence  is  not  confined  to  the  case  of  injuries 
resulting  from  the  actual  negligent  act,  but  extends  to  those  caused  by  an  effort 
on  the  part  of  the  passengers  to  escape  it,  when  made  on  a  well-grounded  belief 
that  it  will  occur.  A  collision  itself  would  admittedly  be  due  to  the  presumed 
negligence  of  the  company,  and  to  no  other  cause  can  be  attributed  the  manifest 
danger  of  it,  from  which  the  plaintiff  may  attempt  to  escape. ^i  The  same  rule 
would  apply  in  other  cases  of  imminent  danger  superinduced  by  the  carrier's  fa- 
cilities for  transportation,  servants,  etc.,  and  other  things  under  its  control.^^ 

13.  Allegation  held  general. — Jordan  v.  v.  South  Covington,  etc.,  R.  Co.,  150  S.  W. 
Seattle,  etc.,  R.  Co.,  92  Pac.  284,  47  Wash.       837,   150  Ky.  681. 

503.  18.     Failure     to     protect     passenger.^ 

14.  Must  rely  on  specific  allegation. — In  Blaisdell  v.  Long  Island  R.  Co.,  136  N. 
an  action  against  an  electric  railway  com-  Y.  S.  768,  152  App.  Div.  318,  reversing  or- 
pany  for  injury  to  a  passenger  in  a  colli-  der  131  N.  Y.  S.  14. 

sion,   plaintiffs   did   not  waive   their   right  19.  Missile  thrown    by    third    person.^ 

to    rely   upon    the    presumption    of   negli-  Woas  v.   St.   Louis   Trans.   Co.,   96   S.   W. 

gence  arising  from  the  fact  of  the  accident  1017,     198     Mo.     664,   7     L.    R.     A.,    N.    S., 

by  particularly  alleging  the   cause.     Wal-  231,  8  Am.  &  Eng.  Ann.  Cas.  584. 

ters  V.  Seattle,  etc.,  R.  Co.,  93  Pac.  419,  48  20.    Insults    and    offensive     language. — 

Wash.  233,  34  L.  R.  A.,  N.  S.,  788;   Lobb  St.  Louis,  etc.,  R.  Co.  v.  Wright,  33  Tex. 

V.  Seattle,    etc.,   R.    Co.,  93    Pac.    420,   48  Civ.  App.  80,  75  S.  W.  565. 

Wash.  238.  21.  Fear  of  collision — Imminent  danger. 

15.  Assaults,  etc.,  by  servants. — Kohner  — Palmer  v.  Warren  St.  R.  Co.,  206  Pa. 
V.   Capital  Tract.   Co.,  33  App.   D.   C.   181,  574,  56  Atl.  49,  63  L.  R.  A.  507. 

63  L.  R.  A.  875.  22.     Other     injuries      comprehended. — 

16.  Force  used. — St.  Louis,  etc.,  R.  Co.  Dimmitt  v.  Hannibal,  etc.,  R.  Co.,  40  Mo. 
V.  Berger,  44  S.  W.  809,  64  Ark.  613,  39  App.  654;  Louisville,  etc.,  Tract.  Co.  v. 
L.   R.  A.   784.  Worrell  (Ind.  App.),  86  N.  E.  78. 

17.  Denial  of  servants  authority. — White  Blowing  out    of    controller  on    car.— A 
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§  3190.  Willfulness  or  Wantonness. — While  a  presumption  of  negligence 
arises  from  proof  of  injury  to  a  passenger,  through  any  agency  or  instrumen- 
tality of  the  carrier,  there  is  no  presumption  of  willfulness  or  wantonness  from 
that  fact.23 

Gross  Negligence. — An  accident  may  no  doubt  happen  under  circumstances 
which  in  the  absence  of  any  explanation,  without  anything  more,  would  warrant 
a  finding  that  it  could  not  have  occurred  except  for  gross  negligence  and  careless- 
ness on  the  part  of  the  defendant's  servants  or  agents. ^^  But  negligence  to  be 
gross  must  include  an  element  of  carelessness  so  great  that  the  court  or  jury 
can  say  that  there  was  not  only  an  absence  of  the  due  care  that  should  have  been 
exercised,  but  also  a  great  degree  of  negligence  materially  greater  tljan  that  which 
would  constitute  ordinary  negligence.^^  No  doubt  what  would  be  gross  negli- 
gence under  one  set  of  circumstances  might  not»  be  so  under  another ;  and  no 
doubt,  also,  the  highly  dangerous  consequences.^  to  be  apprehended  in  one  case 
might  contribute  to  render  that  gross  negligence  which  would  not  be  such  in 
another  case.^^ 

§  3191.  Passengers  on  Freight  Trains. — The  same  presumptions  arise  in 
favor  of  a  passenger  injured  on  a  freight  train,  while  obeying  the  regulations  of 
the  company,  as  in  the  case  of  a  passenger  on  any  other  train.^^  The  plaintiff 
must,  as  in  other  cases,  show  that  he  was  a  passenger  on  the  train  on  which  he 
was  injured,  and  in  order  to  do  this  he  must  show  that  the  carrier  allowed 
freight  trains  to  carry  passengers. ^^     He  must  show  that  he  was  rightfully  there 


passenger  on  a  street  car,  who,  on  being 
placed  in  danger  in  consequences  of  the 
blowing  out  of  the  controller  on  the  car, 
jumped  from  the  car  with  a  view  of  sav- 
ing himself  and  was  injured,  was  not  de- 
prived of  the  right  to  insist  that  proof  of 
the  accident  presumptively  showed  ac- 
tionable negligence  on  the  company's 
part.  Firebaugh  v.  Seattle  Elect.  Co.,  82 
Pac.  995,  40  Wash.  658,  2  L.  R.  A.,  N.  S., 
836,  111  Am.  St.  Rep.  990. 

Where,  in  an  action  for  injuries  to  a 
street  car  passenger,  the  complaint 
charges  negligence  in  the  care  and  opera- 
tion of  the  controllers,  whereby  fire  was 
produced,  alarming  plaintiff  and  causing 
her  to  jump  from  the  car  while  in  motion, 
the  acts  of  negligence  are  such  as  legal 
inference  tends  to  establish,  and  plaintiff 
is  not  deprived  of  her  right  to  rely  on  the 
doctrine  of  res  ipsa  loquitur.  Louisville, 
etc.,  Tract.  Co.  v.  Worrell  (Ind.  App.),  86 
N.    E.    78. 

23.  Willfulness  or  wantonness. — Moore 
V.  Greenville  Tract.  Co.,  77  S.  E.  928,  94 
S.    C.   249. 

In  an  action  by  a  passenger  for  injuries 
sustained  while  riding  on  a  caboose,  the 
fact  that  it  was  derailed  while  riding 
thereon  would,  at  most,  be  only  presump- 
tive evidence  of  some  negligent  act  or 
omission  by  the  carrier.  McLean  v.  At- 
lantic, etc.,  R.  Co.,  61  S.  E.  900,  1071,  81 
S.  C.  100,  18  L.  R.  A.,  N.  S.,  763. 

24.  Gross  negligence. — Martin  v.  Bos- 
ton, etc.,  St.  R.  Co.,  203  Mass.  16,  91  N.  E. 
159.  See  McNamara  v.  Boston,  etc.,  R. 
Co.,  202  Mass.  491,  89  N.  E.  131. 

25.  Martin  v.  Boston,  etc.,  St.  R.  Co., 
205  Mass.  16,  91  N.  E.  159. 


That  an  explosion  occurs  in  the  con- 
troller box  of  a  street  car,  which,  up  to 
the  time  of  the  explosion,  was  running 
smoothly,  is  not,  under  the  doctrine  of 
res  ipsa  loquitur,  a  showing  of  gross  neg- 
ligence on  the  part  of  the  operatives  of 
the  car.  Martin  v.  Boston,  etc.,  St.  R.  Co., 
91  N.  E.  159,  205  Mass.  16. 

Where  an  accident  happens  on  a  rail- 
road, it  will  be  presumed,  under  the  doc- 
trine of  res  ipsa  loquitur,  to  have  resulted 
from  the  negligence  of  the  carrier,  which 
will  warrant  a  recovery  of  compensatory 
damages,  but  the  degree  of  negligence 
being  unproved,  ordinary  and  not  gross 
negligence  will  be  presumed.  Southern 
R.  Co.  V.  Brewer,  108  S.  W.  936,  32  Ky.  L. 
Rep.    1374. 

26.  Martin  v.  Boston,  etc.,  St.  R.  Co., 
205  Mass.  16,  91  N.  E.  159. 

27.  Passengers  on  freight  trains. — Wool- 
ery  v.  Louisville,  etc.,  R.  Co.,  107  Ind.  381, 
8  N.  E.  226,  57  Am.  Rep.  114;  Norton  v. 
St.  Louis,  etc.,  R.  Co.,  40  Mo.  App.  642. 

Where  a  passenger  is  injured,  while 
riding  in  the  caboose  of  a  freight  train,  by 
the  engine  and  rest  of  the  train,  which 
had  been  severed  from  the  caboose,  com- 
ing back  against  it  with  such  force  as  to 
throw  the  passenger  down,  the  law  pre- 
sumes, in  the  absence  of  all  explanation, 
that  the  injury  was  caused  by  the  com- 
pany's negligence,  and  casts  upon  it  the 
burden  of  overturning  the  presumption 
or  showing  that  diligence  and  careful  ob- 
servance of  duty  could  not  have  prevented 
the  injury.  Georgia  Pac.  R.  Co.  v.  Love, 
91  Ala.  432,  2  So.  714,  24  Am.  St.  Rep.  927. 

28.  Must  show  relation  of  passenger  and 
carrier.— Texas,  etc.,  R.  Co.  v.  Black,  87 
Tex.  160,  27  S.  W.  118. 
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and  that  the  carrier  owed  him  a  duty  to  carry  him  safely,^^  and  the  rules  as  to 
when  a  presumption  of  negligence  on  the  carrier's  part  will  arise  are  substan- 
tially the  same  in  their  application  to  passengers  on  freight  and  other  trains 
or  vehicles  not  designated  for  passengers.  Thus,  as  more  or  less  jerking  and 
jolting  is  incident  to  the  operation  of  a  freight  train,  negligence  can  not  be  in- 
ferred from  the  mere  fact  that  a  passenger  thereon  was  injured  from  a  jar  oc- 
casioned by  the  sudden  stopping  of  the  train.**'  But  even  in  the  case  of  a  freight 
train  negligence  will  be  presumed  where  the  jolt  to  which  the  injury  was  due 
was  so  sudden  and  unusual  that  it  bespeaks  negligence. ^^  And  where  the  thing 
causing  the  injury  is  peculiarly  within  the  control  of  the  carrier,  as  where  the 
train  is  derailed  because  of  defective  appliances, ^^  where  a  collision  occurs 
between  parts  of  the  train  conveying  the  passenger  injured,^*  or  where  the 
equipment  in  the  caboose  where  the  passenger  is  riding  is  defective,**  the  car- 
rier is  presumed  to  have  been  negligent,  which  must  be  overcome  by  the  de- 
fendant's evidence. 

Assumption  of  Risk. — See  post,  "Contract  Assuming  Risk  or  Releasing 
Liability,"  §  3193. 

§  3192.  Passengers  without  Reward. — Where  the  law  requires  a  carrier 
of  persons  without  reward  to  use  ordinary  care  for  their  safety,  the  injury  of  a 
passenger  carried  without  reward  by  the  happening  of  an  accident  only  shows 
ordinary  negligence  by  the  carrier  and  not  gross  negligence.*'  And  such  a 
passenger  must  offer  proof  to  supplernent  the  presumption,  in  order  to  show 
gross  negligence  by  the  carrier.*® 

§  3193.  Contract  Assuming  Risk  or  Releasing  Liability. — Where  the 
acceptance  of  the  ticket  is  a  waiver  of  the  common-law  rule  making  the  carrier 
liable  for  the  passenger's  safety,  the  plaintiff  must  affirmatively  prove  negligence 
on  the  part  of  the  carrier.     He  can  not  avail  himself  of  the  presumption  of 

29  Must   be     rightfully    on    train.— All  Maryland  R.  Co.  v.  State,  53  Atl.  969,  95 

persons   are   required   to   take   notice   that  Md.  637. 

railroad  work  trains  are  not  intended  for  33,   Collision  between  parts   of  train.— 

the   transportation   of   passengers,   and   to  Where  a  freight  train,  with  a  caboose  at- 

recover  for    injuries    to   a    person    while  tached,    in    which    passengers    are    seated, 

travehng  on  such  train  it  must  be  shown  separates,    and  the    separted    cars    collide 

that  he  was  rightfully  there,  and  that  the  ^ith  such  force  that  a  passenger  is  thrown 

company  owed  him  the   duty  of  carrying  from  his  seat  and  injured,  the  presumption 

him    safely.      Pennsylvania    Co.   v.    Coyer,  jg    that    the    accident    resulted    from     the 

72  N.  E.  875,  163  Ind.  631.  company's  negligence,  and  the  burden   of 

30.  Jerks  and  jolts  by  freight  trains.—  proof    is     on    the    company    to     establish 

Erwin   V.   Kansas,   etc.,   R.   Co.,   68    S.   ^A'.  want   of   negligence.     Southern   R.   Co.   v. 

88,   94   Mo.   App.   289;    Hawk   v.    Chicago,  Dawson,  36  S.  E.  996,  98  Va.  577. 

etc     R.  Co.,  130  Mo.  App.  658,  108  S.  W.  ^_    p^y^g  ^^^  frame.-Where   a   pas- 

TA1      a     ,  ii    ^     .   •   ^-cc  it,  I  senger,   riding   in   a   caboose    on   a   mixed 

The  fact  that  plamtiff  was  thrown  from      ^^^      j^   j^.^^.^^  ^     ^j^^   ^^y^        ^j  ^  ^^^ 

a  freight  tram  by  a  sudden  movement  of  j^^^^  ^^^   ^^^   ^j^^^^  ^      j^^   ^^^      g^^^^ 

he  tram  doe.s  not  evidence  neghgence    m  ^    Detroit,  etc.,   R.   Co.,  83   N.  W.  26,  124 

the  absence  of  anything  to  show  that  the  y[\^\y    430 

movement  was  unusual,  or  was  caused  by  ^^^^^  '  enger,  riding  by  invitation 

any     unnecessary     force     apphed     to     the  j^  ^^^  caboose  of  a  mixed  train,  is  injured 

.^e-.^^^/oT^lV     t\         -^.n^''  '  by    the     falling    of    bed     frame     fastened 

^\?-  Y-.^f  •  ^~  ^^■  ^-  ^T  '^        H      I.      above  him    when    the    freight  cars    were 
SI     Act   bespeaking    neghgence^Hawk      ^^^^^^   ^  ^^^    ^^^^^=     ^^^   ^^^^^^ 

:SY\W\f^.'  \k-?l\\       rw  ^P-    .    '  is    on   the    carrier   to    show   that   the   bed 

Tn-  ^.i}V-^''  F"'^'"  '';.?H^'^,f?'oof'  frame   was    properly   secured.      Stoody   v. 

R.  Co     132  Mo.  App    143    112  S.  W.  291.  Detroit,    etc.,    R     Co.,    83    N.    W.    26,    124 

32.    Train    derailed. — ^Where    a     drover,  Mich    420 

riding  on    a  freight    train,    by    a'  broken  „,    t,"'  '                 -.t.      .               j      t   . 

axle,  the  breaking  of  the  axle  raises  a  pre-  ,35.  Passenger  without  reward.— John  v. 

sumption  of  negligence  in  inspection,  and  Northern    Pac.    R.    Co.     Ill    Pac.    632,    42 

the  burden  of  rebutting  such  presumption  Mont.  18,  32  \-,.  K.  A.,  N.  b.,  85. 

by    proof    that    the    company    used    such  36.  Presumption  must  be  supplemented, 

care    as  was    required    under  the    circum-  — John  v.  Northern  Pac.  R.  Co.,  Ill  Pac. 

stances     was      on     defendant.       Western  632,  42  Mont.  18,  32  L.  R.  A.,  W.  S.,  85. 
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negligence  arising  in  favor  of  the  passenger  where  an  injury  occurs.*''  It  has 
teen  held  that  where  a  drover  accompanying  live  stock  on  a  railroad,  is  injured 
by  a  collision  between  his  car  and  another  on  defendant's  track,  he  sufficiently 
sustains  the  burden  of  proof  to  show  negligence  in  order  to  relieve  him  from  the 
efifects  of  the  release  on  the  back  of  the  contract  of  shipment,  by  which  he  as- 
sumed all  risks  of  accident  or  damage  to  his  person.^s 

Burden  of  Proving  Release. — A  railroad  company  relying  on  a  release  of 
liabilities  contained  in  a  provision  of  an  alleged  stock  pass  must  clearly  estab- 
lish it.39 

§§  3194-3237.  Admissibility  of  Evidence.— §  3194-3199.  Failure  to 
Perform  Contract  or  Duty  in  General — §  3194.  Evidence  to  Establish 
Contract. — Where  the  existence  of  the  contract  of  carriage  is  in  issue,  the 
unused  portion  of  the  ticket  is  admissible  as  evidence  thereof.*"  In  an  action 
founded  on  contract  against  several  defendants,  proof  of  acts  or  an  agreement 
by  one  of  them  or  by  any  number  of  them,  not  including  all  persons  sued,  is 
not  admissible  as  proof  to  establish  the  authority  of  such  persons  to  bind 
all." 

§  3195.  Failure  or  Refusal  to  Receive  and  Carry, — In  an  action  against 
a  carrier  for  failure  or  refusal  to  stop  for  or  receive  a  passenger,  the  general 
rules  of  relevancy  and  materiality  apply.  So  any  evidence  which  goes  to  show 
that  the  carrier  should  have  stopped,  or  received  him,  that  the  carrier's  employ- 
ees had  notice  of  the  passenger's  rights,*^-  or  any  statements  of  conduct  or  acts 
on  the  employee's  part,  which  materially  relates  thereto,  in  the.  way  of  giving  or 
refusing  information,  etc.,**  should  be  admitted.  Where  the  question  in  issue 
is  whether  the  vehicle  waited  long  enough  to  allow  the  plaintiff  to  get  aboard, 
a  rule  of  the  carrier  prohibiting  trains  from  leaving  the  station  within  a  certain 
time  is  admissible  to  substantiate  the  employee's  testimony  that  the  vehicle 
stopped  the  required  time.** 


37.  Effect  of  contract  assuming  risk. — 
Crary  v.  Lehigh  Valley  R.  Co.,  53  Atl. 
363,  203  Pa.  535,  59  L.  R.  A.  815,  93  Am. 
St.   Rep.  778. 

38.  Burden  sufficiently  sustained. — Row- 
din  V.  Pennsylvania  R.  .Co.,  57  Atl.  1135, 
208    Pa.   623. 

39.  Release  of  liabilities  set  up. — McEl- 
wain  V.  Erie  R.  Co.  (N.  Y.),  31  Wkly. 
Dig.  31. 

40.  Unused  portion  of  ticket. — In  an  ac- 
tion against  a  railway  company  for  dam- 
ages for  negligently  showing  a  passenger 
to  the  wrong  car  and  carrying  him  out  of 
his  way,  the  unused  portion  of  his  ticket 
was  properly  admitted  as  evidence  of  the 
contract  of  transportation  alleged.  Inter- 
national, etc.,  R.  Co.  V.  Evans,  70  S.  W. 
351,   30  Tex.   Civ.   App.   353. 

41.  Joint  contract  of  several  carriers. — 
The  declaration  in  an  action  on  the  case 
alleged  that  the  defendants,  being  joint 
proprietors  of  the  line  of  stages  running 
from  Hartford  to  Albany,  undertook,  in 
consideration  of  a  certain  sum  paid,  to 
transport  the  plaintiff,  with  his  baggage, 
from  Hartford  to  Albany,  in  a  specified 
time,  but  failed  to  perform  their  under- 
taking. Held,  that  evidence  of  the  acts 
of  one  of  the  defendants  was  not  admissi- 
ble against  the  other,  as  proof  to  establish 
the  authority  of  that  one  bind  the  others. 
Walcott  V.  Canfield,  3  Conn.  194. 


42.  Failure  to  receive  and  carry. — In  an 

action  against  a  carrier  for  failure  to  stop 
its  car  and  admit  plaintiff  as  a  passenger, 
evidence  as  to  the  motorman  seeing  a 
woman  with  a  child  waiting  for  the  car, 
and  as  to  what  was  done  by  the  conductor 
and  motorman  with  respect  thereto,  was 
admissible.  Godfrey  v.  Meridian  R.,  etc., 
Co.,  lOlMiss.  565,  58  So.  534. 

43.  Giving  or  refusing  information. — 
Plaintiff,  suing  for  failure  of  defendant's 
train  to  stop  at  a  station  where  he  was 
waiting  to  board  it,  may  testify  that  he 
told  the  station  agent  that  he  had  a  ticket 
and  that  the  train  did  not  stop  for  him, 
and  asked  what  he  should  do  about  it,  and 
that  the  agent  replied  the  ticket  was  good 
on  that  road  for  the  next  twenty -four 
hours,  and  gave  him  no  further  satisfac- 
tion; it  being  the  duty  of  the  ticket  agent 
to  give  passengers  information  about 
trains  and  answer  reasonable  inquiries  on 
the  subject,  and  the  right  of  the  passen- 
ger to  ask  information  as  to  any  relief 
the  carrier  could  give  him,  and  likewise 
his  duty  to  seek  Such  information,  so  as 
to  enable  him  to  minimize  him  damages. 
Bing  V.  Atlantic,  etc.,  R.  Co.,  68  S.  E.  645, 
86  S.  C.  538;  Burckhalter  v.  Atlantic,  etc., 
R.    Co.,    68    S.    E.   647,   86    S.    C.   533. 

44.  Failure  to  hold  vehicle  reasonable 
time. — Where    plaintiff,    having   been   pre- 
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As  to  Grounds  for  Refusal. — Where  a  person  had  frequently  been  guilty  of 
obscene  and  indecent  conduct  on  defendant's  ferryboat,  the  refusal  of  defendant 
to  furnish  her  transportation,  unless  she  would  promise  to  behave  herself,  was 
sufficient  to  apprise  plaintiff  of  the  ground  upon  which  she  was  refused  trans- 
portation, and  made  testimony  as  to  her  conduct  on  previous  occasions  compe- 
tent.*5  Where  a  carrier  is  sued  for  refusal  to  transport  plaintiff  on  its  ferry- 
boat, evidence  that  plaintiff  on  previous  occasions,  while  a  passenger  on  de- 
fendant's boat,  had  been  guilty  of  obscene  and  indecent  conduct,  and  was  often 
intoxicated  on  the  return  trip,  is  admissible,  though  it  is  not  shown  that  plain- 
tiff was  intoxicated  when  she  was  refused  transportation  as  such  evidence  does 
not  relate  solely  to  the  plaintiff's  intoxication  but  also  to  her  conduct  in  gen- 
eral.*« 

Refusal  of  Admittance  to  Car. — A  passenger  refused  admission  to  a  car 
because  he  proposes  to  take  with  him  a  small  package  of  merchandise  may  put 
in  evidence  the  custom  of  the  carrier  to  permit  passengers  to  carry  personal  bag- 
gage in  the  passenger  cars  as  a  step  in  his  proofs,  in  a  suit  brought  on  account 
of  such  refusal  of  admission.*^  Where  a  passenger  was  refused  admittance  to 
a  car  because  he  carried  a  jug,  evidence  that  passengers  often  carried  articles 
which  the  porter  of  the  car  had  stated  were  prohibited  is  admissible  to  disprove 
such  statements.*® 

§  3196.  Failure  or  Refusal  to  Honor  Ticket,  Mileage,  etc. — In  an  ac- 
tion against  a  carrier  for  damages  for  its  refusal  to  accept  a  ticket,  evidence  as 
to  the  plaintiff's  purchase  of  the  ticket  is  admissible,  as  tending  to  show  the 
real  nature  of  the  contract.*^  In  such  cases,  facts  which  tend  to  recklessness 
and  disregard  for  the  passenger's  rights  are  admissible."*'  And  evidence  is  ad- 
missible which  tends  to  show  that  defendant's  carrier  had  assumed  a  contract 
of  mileage  issued  by  another  carrier. ^^  But  where  a  carrier  refused  an  excur- 
sion ticket  presented  by  a  passenger,  on  the  ground  that  it  had  expired,  testi- 
mony as  to  the  dift'erence  between  the  excursion  rate  and  the  regular  fare 
should  be  excluded  as  immaterial. ^^ 

Reasonableness   of  Time  Limit — Diligence   of  Passenger. — Where  the 
question  in  issue  is  whether  the  time  limit   in  the  ticket  was   reasonable  and- 
whether  the  passenger  had  been  diligent  in  ascertaining  the  movements  of  trains 

vented  from  boarding  a  regular  train,  tes-  W.    1110,    148    Ky.   473;    Illinois    Cent.    R. 

ified  that  he  was  unable  to  take  the  next  Co.   v.   Roberts,   146   S.   W.   1113,   148   Ky. 

train,  because  it  did  not  stop  long  enough  478. 

to  allow  him  to  board  it,  but  the  conductor  50.      Reckless     disregard     of     rights.^ 

and  engineer  of  the  second  train  testified  Where    a    carrier     sold    a     ticket     which 

that  it  waited  ten  minutes  before  follow-  showed   on   its   face   that   it   was   intended 

ing  the  preceding  train,  a  rule  of  the  com-  to    have    coupons    attached,    and    no    such 

pany  forbidding  any  train  leaving  the  sta-  coupons  were  in   fact  attached,  and  there 

tion  within  ten  minutes  of  the  train  next  was  testimony  that  defendant's  conductor 

preceding  is  admissible  in  evidence.  Louis-  told  plaintiff  that  a  ticket,  in  the  form  in 

ville,  etc.,  R.  Co.  v.  Crayton,  69  Miss.  153,  which   it   was   not   good,    such   facts   were 

12   So.  271.  admissible  to   show  recklessness   and   dis- 

45.  Admissibility  of  evidence. — Steven-  regard  of  plaintiff's  rights.  Bussey  v. 
son  V.  West  Seattle  Land,  etc.,  Co.,  23  Charleston,  etc..  Railway,  55  S.  E.  163, 
Wash.  84,  60  Pac.  51.  75   S.   C.  116. 

46.  Evidence  as  to  prior  conduct.— Ste-  ^^-  Assumption  of  contract.— In  an  ac- 
venson  v.  West  Seattle  Land,  etc.,  Co.,  32  ^1°"  agamst  a  earner  for  breach  of  a 
Wash.  84    60  Pac    51  contract  contamed  m  a  mileage  book  is- 

/ir.    TD  x'      1      X  '  J     -^i  i  XT'   •         sucd   by   another   company,   evidence   that 

4<    Rrfusal  of  admittance  to   car-Evi-       defendant's   conductor  had  accepted   such 

Co     41  iti    367'"67  N""f"T   \^^l^f   R-  "^'1^=^^^  ^ook  for  several  months  was  ad- 

A    9«1    if  I        'c.    IP       ■^;iV         '         ^"  missible  as  tending  to   show  that  defend- 

A.  384,  68  Am.  bt.  Rep.  711.           _  ^„j   ^^^  assumed   the   contract.     Johnson 

48.  To  rebut  employees  testimony.—  j,.  Michigan  United  R.  Co.,  116  N.  W. 
Galveston,     etc.,     R.    Co.  v.     McMonigal  529,  153  Mich.  65. 

(Tex.  Civ.  App.),  35  S.  W.  341.  52.  Failure  or  refusal  to  honor  ticket— 

49.  Evidence  as  to  purchase  of  ticket. —  Rutherford  v.  St.  Louis,  etc.,  R.  Co.,  67 
Illinois    Cent.    R.    Co.   v.    Fleming,    146   S.       S.  W.  161,  28  Tex.  Civ.  App.  635. 
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over  line  of  road,  his  testimony  as  to  statements  made  by  defendant's  ticket 
agent  when  the  ticket  was  purchased  as  to  the  movements  of  trains  over  the 
route  covered  by  the  ticket,  and  the  advice  of  the  agent  to  purchase  over  those 
lines,  was  admissible,  without  the  facts  being  pleaded.^* 

§  3197.  Failure  or  Refusal  to  Put  Off  at  Destination. — In  an  action 
against  a  carrier  for  compelling  or  inviting  a  passenger  to  alight  before  reach- 
ing his  destination, 5*  or  in  failing  or  refusing  to  stop,  and  carrying  him  beyond 
his  destination,  only  relevant  and  material  evidence  is  admissible. ^^  Evidence 
as  to  the  rules  of  the  carrier  as  to  when  passengers  are  to  get  on  and  off,  as  to 
custom  and  usage  of  carrier  in  and  about  taking  up  tickets,^*  or  as  to  custom 
or  usage  in  calling  out  stations  or  announcing  change  of  cars,^''  or  any  other 
evidence  which  materially  tends  to  show  a  breach  of  duty  in  this  regard,'* 
is  admissible.  In  an  action  to  recover  of  a  railroad  company  for  refusing  to 
stop  its  train  at  the  station  at  which  plaintiff  was  to  get  off,  evidence  that  the 
train  was  a  through  freight,  run  on  telegraphic  orders,  and  that  the  station  was 
not  a  telegraph  station,  is  admissible.'^  Testimony  of  witnesses  who  have 
traveled  considerably  that  they  had  observed  defendant's  conductors  and  porters 
assist  ladies  off  and  on  the  trains  is  incompetent  where  there  is  no  evidence  that 
plaintiff  contracted  for  passage  with  reference  to  such  custom.s^ 


53.  Time  limit — Diligence  of  passenger. 

—Gulf,  etc.,  R.  Co.  V.  Wright,  2  Tex.  Civ. 
App.  463,  21  S.  W.  399. 

54.  Putting   off   prior   to    destination. — 

In  an  actoion  by  a  passenger  against  a 
carrier  for  requiring  plaintiff  to  get  off 
the  train  before  reaching  the  station 
called  for  by  plaintiff's  ticket,  evidence 
that  after  plaintiff  left  the  train  the  en- 
gine went  to  a  water  tank  near  such  sta- 
tion was  not  admissible  for  the  purpose 
of  showing  whether  or  not  it  was  danger- 
ous for  the  train  to  go  to  such  station. 
Louisville,  etc.,  R.  Co.  v.  Quinn,  39  So. 
756,  146  Ala.  330. 

Declarations  made  to  plaintiff  by  de- 
fendant's ticket  agent  that  she  might 
board  the  train  without  a  ticket,  and  pay 
her  fare  on  the  car,  are  not  admissible, 
where  the  pleadings,  in  an  action  for  fail- 
use  to  carry  plaintiff  to  her  destinations, 
contain  no  averment  of  such  declarations. 
Wells  V.  Alabama,  etc.,  R.  Co.,  6  So.  737, 
67  Miss.  24. 

55.  In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  in  consequence  of 
being  carried  beyond  the  station  of  her 
destination,  evidence  of  the  undisclosed 
intention  of  the  conductor  to  hire  a  con- 
veyance for  the  passenger  was  inadmis- 
sible. Chesapeake,  etc.,  R.  Co.  v.  Lynch, 
89   S.  W.  517,  28  Ky.   L.  Rep.  467. 

In  an  action  against  a  carrier,  evidence 
that  it  failed  to  stop  a  train  at  a  flag  sta- 
tion to  let  off  a  passenger  having  a  ticket 
to  such  station,  and  that  he  was  put  off 
at  another  station,  two  miles  distant,  and 
was  compelled  to  walk  therefrom  is  to  be 
considered  in  determining  whether  plain- 
tiff has  suffered  any  damage  at  common 
law.  Roundtree  v.  Atlantic,  etc.,  R.  Co., 
53  S.  E.  424,  73  S.  C.  268. 

Evidence  of  custom  held  immaterial. — 
Southern  R.  Co.  v.  Hobbs,  118  Ga.  227,  45 
S.   E.  23,  63  L.   R.  A.  68. 

56.  Evidence  as  to  rules,   customs,  etc. 


— In  an  action  by  a  passenger  for  being 
carried  beyond  her  destination,  it  was 
proper  to  allow  a  witness  to  answer  the 
question  as  to  what  became  of  plaintiff 
immediately  after  she  came  to  witness' 
house,  as  the  answer  had  a  bearing  on  ' 
the  condition  of  plaintiff,  and  evidence  as 
to  what  the  rules  of  the  company  are  as 
to  where  passengers  get  on  and  off  the 
train  is  admissible,  as  bearing  upon  the 
questions  whether  employees  knew  that 
plaintiff  had  boarded  the  train  and 
whether  she  had  an  opportunity  to  in- 
form the  employees  of  her  destination; 
and  evidence  as  to  what  was  the  custom 
and  usage  of  defendant  about  trains  leav- 
ing the  station  at  which  plaintiff  boarded 
the  train  was  also  admissible,  but  testi- 
mony of  a  witness  that  this  was  the  first 
time  he  had  ever  seen  a  passenger  car- 
ried by  a  flag  station  is  inadmissible. 
Louisville,  etc.,  R.  Co.  v.  Scale,  160  Ala. 
584,   49   So.   323. 

57.  Custom  as  to  calling  stations,  etc. 
—Southern  R.  Co.  v.  Wooley,  158  Ala. 
447,   48   So.   369. 

58.  Evidence  as  to  requests. — Where, 
in  an  action  against  a  carrier  for  carrying 
a  female  passenger  beyond  her  station, 
the  evidence  showed  that  she  had  re- 
quested the  employee  in  charge  of  the 
train  to  let  her  off  at  the  station,  evi- 
dence that  the  husband  of  the  passenger 
asked  the  employee  on  the  arrival  of  the 
train  at  the  station  whether  his  wife  was 
on  board  was  admissible,  though  the  em- 
ployee did  not  know  that  the  person  ask- 
ing was  the  passenger's  husband.  Mis- 
souri, etc.,  R.  Co.  V.  Morgan,  49  Tex.  Civ. 
App.   212,   108   S.   W.    724. 

59.  Failure  or  refusal  to  stop  at  desti- 
nation.— St.  Louis,  etc.,  R.  Co.  v.  Rosen- 
berry,   45  Ark  256. 

60.  Evidence  as  to  custom. — St.  Louis, 
etc.,  R.  Co.  V.  McCuUough,  45  S.  W.  324, 
18  Tex.  Civ.  App.  534. 
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Employee's  Schedule. — In  an  action  against  a  railroad  company  for  dam- 
ages for  failure  to  stop  a  train  at  a  certain  place  at  which  there  is  no  station, 
the  plaintiflf  can  not  show  that  such  place  was  treated  as  a  station,  by  means  of 
a  time  schedule  which  on  its  face  shows  that  it  was  for  the  government  and  in- 
formation of  the  employees  only,  and  that  the  company  reserved  the  right  to 
vary  therefrom  at  pleasure,  though  it  states  that  the  train  is  due  at  such  place 
at  a  certain  time.^i 

General  Knowledge  as  to  Stopping  of  Train. — Proof  of  general  knowledge 
of  a  custom  of  railway  trains  not  to  stop  at  a  certain  station  is  inadmissible  as 
against  a  passenger  who  did  not  live  in  that  vicinity,  and  had  no  means  of  acquir- 
ing knowledge  of  such  custom.^^ 

Duty  of  Employee. — Where  the  question  whether  defendant's  porter  invited 
a  passenger  to  alight  at  a  wrong  station  is  in  issue,  evidence  is  admissible  that 
the  duties  of  the  porter  only  required  him  to  announce  the  stations,  and  to  assist 
passengers  to  alight  when  requested  to  do  so  by  the  latter,  and  did  not  require 
him  to  notify  the  particular  passengers  of  the  places  where  they  should  get 
off.«3 

§  3198.  Protection  and  Accommodations.— Where  a  passenger  sues  for 
breach  of  contract  or  duty  in  regard  to  accommodations  and  protection  furnished, 
any  material  and  relevant  evidence  as  to  conditions  on  vehicle,  conduct  of  em- 
ployees and  other  passengers,  is  admissible.** 

Placing  in  Car  with  Disorderly  Persons. — Where  a  passenger  sues  for  be- 
ing compelled  to  ride  in  a  car  occupied  by  disorderly  passengers,  evidence  that 
the  conductor  in  charge  of  the  train  had,  prior  to  the  time  that  the  plaintiff  be- 
came a  passenger,  made  efforts  to  suppress  the  disorder,  was  irrelevant,  when 
the  question  to  be  determined  was  whether  such  conductor  was  diligent  in  the 
suppression  of  disorder  which  arose  after  the  plaintiff  became  a  passenger.*^ 

Rebuttal  Evidence. — Evidence  which  is  material  as  tending  to  contradict 
evidence  admitted  in  behalf  of  the  plaintiff  in  regard  to  breach  of  duty  or  neg- 
ligence as  to  accommodation  in  transit,  is  admissible  in  rebuttal  thereof.*'^ 

§  3199.  Delay,  Failure  to  Make  Schedule,   Connections,   etc. — In  an 

action  for  delay,  etc.,  any  evidence,  responsive  to  the  allegations  of  the  com- 

61.  Schedule  for  government  of  em-  the  cars  were  crowded  and  uncomfort- 
ployees. — Beauchamp  v.  International,  able,  and  that  some  of  the  passengers 
etc.,  R.  Co.,  56  Tex.  239.  were '  swearing     and      drinking,      on      the 

62.  General  knowledge. — International,  ground  that  it  was  not  shown  that  plain- 
etc,  R.  Co.  V.  Hassell,  62  Tex.  256,  50  Am.  tiff's  wife  was  in  the  same  car  with  the 
Rep.  525.  witness,    was    erroneous,    since    the    testi- 

63.  Duty  of  employee. — Texas  Mid.  R.  mony  referred  to  all  the  cars  in  the  train. 
Co.  V.  Terry,  65  S.  W.  697,  27  Tex.  Civ.  Duck  v.  St.  Louis,  etc.,  R.  Co.  (Tex.  Civ. 
App.  341.  App.),  63   S.  W.   891. 

64.  In  an  action  against  a  railroad  com-  65.  Placing  in  car  with  disorderly  per- 
pany  brought  by  a  nine  year  old  girl,  son. — Southern  R.  Co.  v.  O'Bryan,  37  S. 
who,    though    having    a    first-class    ticket,  E.  161,  112  Ga.  127. 

was  negligently  compelled  to  ride  in  a  66.  Evidence  in  rebuttal. — Plaintiff  in 
second-class  car,  where  the  complaint  al-  an  action  against  a  carrier  for  negligent 
leged  that  the  passengers  used  profane  failure. to  properly  warm  the  car  in  which 
and  indecent  language  on  plaintiff's  hear-  she  was  riding  having  testified  that,  when 
ing  and  presence,  and  that  she  was  dam-  she  complained  to  the  conductor,  he  re- 
aged  thereby,  it  was  proper  to  receive  plied  that  there  was  coal,  and,  if  she 
evidence  of  the  profanity  of  one  of  the  wanted  fire,  she  could  make  it,  his  testi- 
passengers.  Texas,  etc.,  R.  Co.  v.  Kings-  mony  that  he  told  her  that  she  could  go 
ton,  68  S.  W.  518,  30  Tex.  Civ.  App.  24.  into,  and  he  would  assist  her  to,  another 
Where  plaintiff  sued  for  injuries  oc-  car  that  was  warm,  and  that  she  refused 
casioned  by  his  wife  and  child  being  com-  to  go,  was  material  as  tending  to  contra- 
pelled  by  defendant  to  ride  in  a  cold,  diet  the  effect  of  her  testimony  as  to  the 
filthy  car,  in  company  with  passengers  manner  in  which  her  complaint  of  cold 
who  used  vile  and  indecent  language,  the  was  received.  Southern  Kansas  R.  Co.  v. 
exclusion  of  testimony  of  a  passenger  that  Butler   (Tex.  Civ.  App.),  131  S.  W.  240. 
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plaint  and  material  as  to  the  issues  of  breach  of  duty  made  by  the  pleadings,®'^ 
is  admissible.  Where  the  railroad  agent  guaranties  connection  at  a  certain  place 
and  the  arrival  at  the  destination  at  a  certain  time,  the  passenger  having  the 
right  to  rely  on  such  contract  with  the  agent,  and  not  being  obliged  to  consult 
timetables,  schedules,  etc.,  a  timetable  stating  that  the  arrival  and  departure  of 
trains  was  not  guarantied  is  inadmissible  to  show  a  limited  liability.''^ 

§§  3200-3208.  In  Actions  for  Ejectment— §  3200.  Relevancy  and  Ma- 
teriality in  General. — In  actions  for  damages  for  unlawful  ejection  of  pas- 
sengers, the  evidence  must  be  both  relevant  and  material  to  the  issues  made  to 
be  admissible.''^    Thus,  it  is  held  that  evidence  as  to  acts  and  statements  of  the 


67.  Civ.  Code  1902,  §  2170,  as  amended 
February  20,  1903  (Laws  1903,  p.  85),  re- 
quires railroad  companies  to  keep  posted, 
in  stations  along  its  line,  bulletins  of 
trains  delayed  for  more  than  half  an 
hour,  and  gives  a  remedy  for  any  griev- 
ance for  noncompliance  with  its  terms. 
Plaintiff,  in  an  action  against  a  railroad 
company,  because  of  the  delay  of  a  train 
upon  which  he  expected  to  travel,  was 
allowed  to  testify  as  to  the  posting  of 
bulletins  by  the  agent  as  to  the  time  his 
train  was  expected,  and  that  the  agent 
told  him  of  a  telegram  announcing  that 
his  train  had  been  annulled,  and  that  the 
agent  said  he  did  not  know  what  the 
trouble  was  with  the  train.  Held,  that,  al- 
though §  2170  gives  an  exclusive  remedy 
for  noncompliance  with  its  terms,  this 
testimony  was  admissible,  it  being  respon- 
sive to  the  allegation  of  the  complant;  it 
also  being  the  agent's  duty  to  give  a  pas- 
senger, upon  request,  all  reasonable  in- 
formation within  his  knowledge;  and  not 
known  by  the  passenger,  as  to  the  arrival 
of  a  train  which  he  was  to  take.  Mulli- 
gan V.  Southern  R.  Co.,  84  S.  C.  171,  65 
S.  E.  1040. 

This  evidence  was  relevant  to  show 
whether  the  railroad  company  had 
breached  its  duty  to  exercise  proper  care 
to  carry  plaintiffs  to  their  destination  with 
promptness.  Mulligan  v.  Southern  R.  Co., 
84    S.    C.    171,    65    S.    E.    1040. 

68.  Evidence  to  limit  liability. — Hayes 
V.  Wabash  R.  Co.,  163  Mich.  174,  128  N. 
W.  317,  31  L.   R.  A.,   N.  S.,  229. 

69.  Evidence  irrelevant  and  immaterial. 
— In  an  action  by  a  passenger  against  a 
railway  company  for  being  ejected  from 
a  train,  it  appeared  that  the  passenger 
bought  a  return  trip  ticket,  and  that  the 
conductor  retained  the  return  part  and 
returned  the  going  part,  and  that  on  the 
return  trip  the  going  part  of  the  ticket 
was  refused.  The  company  offered  in  evi- 
dence the  report  of  the  conductor  on  the 
train  on  which  plaintiff  took  the  original 
passage,  who,  it  was  contended,  took  the 
wrong  end  of  the  passenger's  ticket.  The 
report  was  made  out  after  the  conductor's 
arrival  at  his  place  of  destination.  There 
was  no  space  in  the  report  for  entering 
errors  of  the  character  in  controversy. 
The  report  was  not  offered  for  the  pur- 


pose of  corroborating  that  testimony  of 
the  conductor  that  he  was  the  conductor 
on  the  train  on  which  plaintiff  was  a 
passenger.  Held,  that  the  report  was 
properly  excluded.  Pennsylvania  Co.  v. 
Bray,  25  N.  E.  439,  135  Ind.  229. 

In  an  action  for  the  forcible  ejection 
of  plaintiff  from  defendant's  car,  a  rule  of 
defendant  requiring  conductors  not  to  al- 
low intoxicated  persons  to  ride  in  the 
cars  is  not  admissible,  where  it  was  not 
claimed  on  the  trial  that  plaintiff  was  in- 
toxicated, but  it  appears  that  he  was  af- 
flicted with  St.  Vitus'  dance,  which  pro- 
duced involuntary  motions,  somewhat  re- 
sembling those  of  an  intoxicated  person. 
Regner  v.  Glens  Falls,  etc.,  St.  R.  Co.,  74 
Hun  202,  26  N.  Y.  S.  635,  56  N.  Y.  St. 
Rep.    300. 

In  an  action  against  a  railroad  company 
by  a  passenger  for  a  wrongful  ejectment 
it  appeared  that  plaintiff's  ticket  had  been 
extended  by  defendant's  atithorized  agent 
by  an  alteration  of  the  date,  but  that  the 
conductor  refused  to  honor  it.  Held,  that 
it  was  proper  to  exclude  testimony  of  the 
conductor  who  ejected  plaintiff  as  to  v/hat 
would  have  been  the  result  had  he  ac- 
cepted the  ticket,  after  he  stated  that  de- 
fendant had  no  rules  regulating  such  ex- 
tensions. Spellman  v.  Richmond,  etc.,  R. 
Co.,  35  S.  C.  475,  14  S.  E.  947,  38  Am.  St. 
Rep.    858. 

'Testimony  by  a  witness  in  a  suit  against 
a  street  railway  company  for  unlawful 
ejection  by  a  passenger  who  boarded  a 
car  at  the  wrong  transfer  station,  that  he 
had  never  changed  cars  at  any  other  point 
on  the  route  that  at  one  named  by  him,  is 
inadmissible  to  prove  a  custom,  and  is 
also  inadmissible  to  prove  a  custom,  and 
is  also  inadmissible  as  evidence  that  some 
conductors  had  violated  the  regulations 
of  the  company.  Shortsleeves  v.  Capital 
Tract.  Co.,  38  App.  D.  C.  365,  8  L.  R.  A., 
X.   S.,  387. 

In  an  action  for  wrongful  refusal  to  ac- 
cept a  transfer  and  expulsion  from  a  street 
car,  evidence  by  plaintiff  that  he  was  a 
successful  business  man  offered  on  the 
theory  of  rebutting  any  suggestion  that 
plaintiff  had  caused  his  expulsion  to  make 
a  case  against  the  company  was  irrelevant 
and  inadmissible.  Savannah  Elect.  Co.  v. 
Badenhoop,  65  S.  E.  50,  6  Ga.  App.  371. 
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passenger,  conductor  or  third  persons  prior  to  or  at  the  time  of  the  ejection 
should  be  excluded  unless  it  has  a  relevant  and  material  effect  on  the  rights  of 
the  parties/^  and  the  rules  apply  as  to  things  which  take  place  after  the  ejec- 
tion.'^i  Where  the  only  issue  is  that  the  plaintiff  was  ejected  on  account  of  his 
boisterous  conduct  on  the  train,  evidence  relating  to  the  boisterous  conduct  of 
other  persons  than  the  plaintiff,  or  showing  that  there  was  a  subsequent  difficulty 


70.  Acts,  etc.,  held  irrelevant  or  imma- 
terial.— In  action  against  a  street  railroad 
for  ejection  of  a  passenger  on  the  ground 
that  fare  tendered  was  not  legal  tender, 
an  objection  to  a  question  to  plaintiff  as 
to  where  he  got  money  to  pay  his  fare 
after  he  was  put  off  should  have  been  sus- 
tained. Mobile  St.  R.  Co.  v.  Watters,  .')3 
So.  43,  136  Ala.  237.  _ 

In  an  action  against  a  railroad  for 
wrongfully  ejecting  plaintiff  from  a  car, 
testimony  that  on  entering  the  car  plain- 
tiff went  to  his  son,  who  was  sitting  down, 
and  asked  him.  to  lend  him  fifteen  cents; 
that  cursing  or  profane  language  was 
used  by  others  who  were  on  the  outside 
of  the  car;  that  after  receiving  the  injuries 
plaintiff  requested  a  witness  to  take  care 
of  him — was  irrelevant.  Moore  v.  Nash- 
ville, etc..  Railroad,  34  So.  617,  137  Ala. 
495.  ^ 

In  an  action  against  a  railroad  company 
for  wrongfully  ejecting  plaintiff  from  the 
train  before  he  reached  the  station  for 
which  he  supposed  he  had  purchased  a 
ticket,  evidence  that  plaintiff  tried  to  get 
the  conductor  to  lend  him  money  to  buy 
a  ticket,  and  that  plaintiff  had  only  a  few 
cents,  was  improperly  admitted.  South- 
ern R.  Co.  V.  Bunnell,  36  So.  380,  138 
Ala.  247. 

Statements  made  prior  to  boarding 
train. — As  the  ground  on  which  plaintiff 
sought  to  charge  defendant  railroad  com- 
pany was  that  the  conductor  had,  by  put- 
ting; plaintiff's  intestate  in  fear,  caused 
him  to  jump  from  a  rapidly  moving  train, 
whjt  plaintiff's  intestate  and  his  com- 
panion said,  before  getting  on  the  train, 
about  riding  on  it  without  pay,  was  in- 
admissible as  evidence.  Louisville,  etc., 
R.  Co.  V.  Alumbaugh,  51  S.  W.  18,  31  Ky. 
L.   Rep.   134. 

Prior  attempts  to  evade  payment. — In 
an  action  for  damages  for  being  im- 
properly removed  from  the  defendant's 
car  after  having  paid  fare,  the  defendant 
can  not  show  that  on  other  occasions  the 
plaintiff  had  done  acts  indicating  an  at- 
tempt to  avoid  payment  of  fare.  English 
V.   Delaware,   etc.,    Canal   Co.,   4   Hun   683. 

Statements  by  third  persons  at  time  of 
ejection. — In  an  action  against  a  carrier 
for  the  wrongful  ejection  of  a  passenger, 
declarations  of  passengers  in  the  car  that 
plaintiff  was  a  "beat  and  bum,"  made  as 
he  walked  out  of  the  cai  behind  the  con- 
ductor, were  incompetent.  Southern  R. 
Co.  V.  Hawkins,  89  S.  W.  358,  131  Ky.  415, 
28  Ky.  L.  Rep.  364. 

Matter    held     relevant. — In     an     action 


against  a  railroad  company  for  ejecting  a 
passenger,  evidence  is  admissible  that  a 
third  person  offered  to  pay  plaintiff's 
fare,  where  the  complaint  alleged,  and 
the  defendant  denied  that,  on  a  frjend  of- 
fering to  pay  plaintiff's  fare,  the  conductor 
cursed  violently  and  said  he  should  not 
ride.  Weber  v.  Southern  R.  Co.,  43  S. 
E.   888,   65   S.   C.   356. 

In  an  action  for  the  unlawful  expulsion 
of  a  passenger,  the  defendant,  in  explana- 
tion of  its  conduct,  was  entitled  to  prove 
plaiiitiff's  misconduct  on  a  prior  trip, 
though  such  misconduct  did  not  excuse 
the  expulsion.  Reasor  v.  Paducah,  etc.. 
Ferry  Co.,  153  S.  W.  323,  153  Ky.  320,  43 
L.    R.   A.,    N.    S.,   820. 

71.  Things  happening  after  ejection. — 
Plaintiff  presented  his  book  to  the  agent 
at  a  station,  and  desired  an  exchange 
ticket,  pursuant  to  a  mileage  ticket,  which 
required  that  it  be  so  presented  for  such 
exchange;  but  the  agent  was  not  supplied 
with  such  tickets,  and  promised  an  ex- 
planation of  the  fact  to  the  conductor. 
Plaintiff  got  on  board  and  presented  his 
book  to  the  conductor,  who  refused  to 
give  him  an  exchange  ticket,  and,  on  plain- 
tiff's refusal  to  pay  fare,  he  ejected  him 
at  the  next  station.  The  ticket  office 
there  was  closed,  and  plaintiff  called  the 
conductor's  attention  to  such  fact,  and 
"desired  to  again  enter  the  train,  and  was 
refused.  Held  that,  in  an  action  for  dam- 
ages for  breach  of  the  contract  and 
wrongful  ejection,  it  was  error  to  permit 
plaintiff  to  testify  to  transactions  and  con- 
versations between  him  and  the  ticket 
agent  after  his  ejection,  or  between  him 
and  the  conductor  of  the  succeeding  train; 
such  evidence  not  being  relevant  to  the 
issues.  Pennsylvania  Co.  v.  Lenhart,  120 
Fed.  61,  56   C.   C.  A.  467. 

Where,  in  an  action  for  the  wrongful 
ejection  of  a  passenger  at  a  station,  plain- 
tiff counted  only  on  the  wrongful  acts  at 
such  staton,  evidence  of  a  conversation 
between  plaintiff  and  the  conductor  at  an- 
other station,  and  three  hours  after  the 
train  had  left  the  station  where  the  ejec- 
tion occurred,  was  properly  excluded. 
Pierson  v.  Illinois  Cent.  R.  Co,  123  N.  W. 
576,    159    Mich.    110. 

Statement,  declarations,  etc.,  after  ejec- 
tion.— It  was  error  to  allow  plaintiff  to 
testify  that,  some  time  after  the  eject- 
ment, an  acquaintance  "guyed  him  about 
having  been  put  off  the  train."  Gulf,  etc., 
R.  Co.  V.  Copeland,  42  S.  W.  239,  17  Tex. 
Civ.  App.  55. 
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between  the  conductor  who  ejected  the  plaintifif,  is  wholly  irrelevant  and  imma- 
terialj^  The.  subsequent  conduct  of  the  person  ejected  may  be  relevant  and  im- 
portantJ^  But  it  is  irrelevant  that  the  passenger  ejected  got  back  on  the  train 
and  paid  fare  to  a  station  other  than  that  called  for  by  the  ticket  refused  as  an 
improper  oneJ*  The  subsequent  conduct  of  the  carrier's  employee  may  be  ad- 
missible where  it  has  material  bearing  on  the  caseJ^  But  the  acts  of  the  con- 
ductor with  reference  to  the  ticket  subsequent  to  the  ejection,  which  are  outside 
the  issues,  should  be  excludedJ^  Thus,  it  is  incompetent  for  defendant  to  prove 
that,  on  the  next  day  the  conductor,  who  had  ejected  him,  offered  to  let  him  ride 
free  to  the  point  to  which  he  had  purchased  a  ticket  and  was  entitled  to  ride  at 
the  time  he  was  put  offJ^ 

Evidence  as  to  plaintiff's  character,  which  is  not  attacked  or  put  in  issue, 
is  incompetent^^ 

Res  Gestae. — It  seems  that  facts  which  are  liescriptive  of  the  situation  may 
be  admissible,  although  they  have  no  bearing  on  the  rights  of  the  parties  under 
the  relationship  existing.''^     Where  the  issues  of  fact  present  all  that  occurred 


72.  Issue  of  boisterous  conduct. — South- 
ern R.  Co.  V.  Lynn,  29  So.  573,  128  Ala. 
297. 

73.  Subsequent    conduct   of   plaintiff. — 

In  an  action  for  injuries  alleged  to  have 
been  sustained  because  defendant's  serv- 
ants threw  plaintifif  from  its  car,  it  may 
be  shown  by  witnesses  who  attended 
plaintiff  immediately  after  the  accident 
that  he  did  not  then  claim  that  the  driver 
of  the  car  threw  him  from  it.  Kummer 
V.  Christopher,  etc.,  R.  Co.,  20  N.  Y.  S. 
116,  46  IN.  Y.   St.  Rep.  386. 

The  evidence,  in  an  action  against  a 
railroad  by  one  claiming  to  have  been 
ejected  from  a  train,  and  then  robbed  by 
defendant's  employees,  was  conflicting  as 
to  the  identity  of  the  person  ejected, 
whether  it  was  plaintifif  who  had  been 
ejected  as  testified  by  plaintifif  and  his 
son,  or  the  son  only,  as  testified  by  de- 
fendant's employees.  Held,  in  view  of 
the  conflict,  that  it  was  error  to  strike 
out  testimony  of  plaintiff  showing  that  he 
had  not  complained  to  defendant  until 
commencement  of  suit,  nearly  two  years 
afterwards,  and  showing  also  that  he  had 
never  complained  to  the  district  attorney 
about  the  robbery.  Washburn  v.  Chi- 
cago, etc.,  R.  Co.,  84  Wis.  251,  54  N.  W. 
504. 

74.  Paying  fare  to  another  station. — 
Where  a  conductor  erroneously  claimed 
that  plaintiff's  ticket  was  not  a  proper 
one,  and  ejected  him  from  the  train,  but 
plaintiff,  after  the  ejection,  got  upon  the 
train  and  paid  the  cash  fare  to  a  point 
beyond  the  one  to  which  his  ticket  read, 
it  was  proper  to  sustain  an  objection  to 
a  question  to  plaintff  as  to  how  he  hap- 
pened to  buy  a  ticket  to  the  place  to 
which  the  ticket  in  question  read,  instead 
of  the  place  to  which  he  paid  a  cash  fare. 
McGhee   v.    Cashin    (Ala.),   40   So.   63. 

75.  Subsequent  conduct  of  defendant's 
agent. — In  an  action  by  a  passenger  for 
wrongful  expulsion  from  a  train  by  a  con- 
ductor, evidence  of  the  temper  of  the  con- 
ductor on  re-entering  the   train   after  the 


expulsion  is  admissible.  St.  Louis,  etc., 
R.  Co.  V.  Brown,  62  Ark.  254,  35  S.  W. 
225. 

On  trial  of  an  action  by  a  passenger 
for  damages  against  a  street  railway  com- 
pany for  assault  and  wrongful  ejection 
from  a  car  by  its  conductor,  it  is  compe- 
tent to  show  that  the  assault  was  con- 
tinued when  plaintiff  tried  to  re-enter  the 
car  immediately  after  being  ejected.  Den- 
ver Tramway  Co.  v.  Reed,  4  Colo.  App. 
50.0,   36   Pac.   557. 

76.  Acts  outside  issues. — In  an  action 
against  a  railroad  company  for  wrong- 
fully ejecting  plaintiff  from  its  train  be- 
fore he  reached  the  station  for  which  he 
had  attempted  to  purchase  a  ticket,  de- 
fendant's conductor  testified  that  the 
tickets  he  took  up  on  one  trip  he  usually 
took  back  on  his  next  trip  and  sent  them 
to  another  city.  The  ticket  on  which 
plaintiff  rode  was  introduced  in  evidence 
by  defendant.  Held,  that  evidence  that 
the  conductor  made  no  effort  to  obtain 
the  return  of  the  ticket  which  plaintiff 
used  was  outside  the  issues.  Southern  R. 
Co.  V.   Bunnell,  36  So.  380,   138  Ala.  247. 

77.  Offer  to  carry  to  destination. — 
Louisville,  etc..  R.  Co.  v.  Welsh,  13  Ky. 
L.  Rep.  732. 

78.  Evidence  of  character. — A  passen- 
ger, in  an  action  against  a  carrier  for  a 
wrongful  ejection,  may  not  give  evidence 
as  to  his  character,  it  not  being  attacked. 
Breen  v.  St.  Louis  Trans.  Co.,  77  S.  W. 
78,  102  Mo.  App.  479. 

79.  Matters  descriptive  of  situation. — 
Defendant  railway  had  a  rule  requiring 
passengers  to  pay  extra  for  packages  too 
large  to  be  carried  on  the  lap  without 
incommoding  others,  and  on  plaintiff's  re- 
fusing to  pay  the  extra  charge  he  was 
ejected.  Held,  that  evidence  as  to  the 
number  of  passengers  in  the  car  when 
plaintiff  entered,  though  not  bearing  on 
the  question  of  defendant's  right  to  charge 
additional  fare,  was  admissible  as  tending 
to  show  whether  any  passenger  were  in- 
commoded by  plaintiff's   packages.     Mor- 
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and  was  said  between  plaintiff  and  the  conductor  and  brakeman,  the  language, 
and  conduct  of  the  parties  during  the  conversation  just  before  and  leading  up 
to  the  assault  are  competent  as  part  of  the  res  gestae.*"  But  the  declarations  of 
a  brakeman  when  ejecting  a  person  from  a  train  are  inadmissible  to  prove  that 
he  acted  under  orders  from  the  conductor.*^  And  the  remarks  and  declarations 
by  a  passenger  made  several  minutes  after  he  had  gone  from  the  place  where  he 
was  ejected  from  a  train  are  not  a  part  of  the  res  gestae. ^^  Nor  are  the  remarks 
of  plaintiff's  fellow  passengers  after  the  threatened  expulsion,  a  part  of  the  trans- 
action and  evidence  of  them  is  inadmissible  to  show  the  shame  and  mortification 
that  plaintiff  was  made  to  suffer.*^ 

§  3201.  As  to  Contract  or  Relation. — In  establishing  the  contract  of  car- 
riage, as  in  other  cases,  evidence  which  is  immaterial  should  be  excluded.**  But 
relevant  evidence  which  materially  tends  to  show  the  relationship,  such  as  a  re- 
ceipt given  when  the  ticket  was  purchased,*^  or  a  previous  surrender  of  the  ticket 
upon  the  demand  of  the  carrier's  servant,*''  is  properly  admitted.     And  the  fact 


ris  V.  Atlantic  Ave.  R.  Co.,  116  N.  Y.  552, 
22  N.   E.   1097. 

Evidence  that  the  conductor  did  not 
ask  the  ejected  person  whether  she  had 
money  or  ask  her  for  any  was  admissible, 
where  there  was  evidence  that  the  con- 
ductor told  her  she  could  do  nothing  but 
get  off,  to  show  that  the  conductor  was 
hasty.  Southern  Kansas  R.  Co.  v.  Wal- 
lace   (Tex.   Civ.   App.),   152   S.   W.    873. 

80.  Res  gestae. — Alabama,  etc.,  R.  Co. 
V.  Frazier,  93  Ala.  45,  9  So.  303,  30  Am. 
St.  Rep.  28. 

A  complaint  in  an  action  against  a  rail- 
road company  alleged  that  defendant's 
conductor  wrongfully  compelled  the 
plaintiff,  who  had  taken  passage  and  paid 
his  fare  on  one  of  defendant's  trains,  to 
leave  the  train  at  an  intermediate  station, 
and  that  in  doing  so  the  conductor  was 
abusive,  using  language  which  was  derog- 
atory to  his  character  for  honesty,  and 
which  imported  a  charge  that  he  was  at- 
tempting to  proceed  on  his  journey  with- 
out paying  his  fare.  The  evidence  was 
that  the  conductor,  after  an  altercation 
with  the  plaintiff  as  to  whether  the  latter 
had  paid  his  fare,  determined  upon  put- 
ting him  off,  and  directed  the  flagman  to 
look  after  him.  The  flagman,  in  the  pres- 
ence of  the  conductor,  and  as  part  of  the 
said  altercation,  told  the  plaintiff  that  he 
would  have  to  pay  his  fare  or  they  would 
put  him  off.  The  flagman  testified  that  he 
was  in  the  habit  of  helping  the  conductor 
take  up  tickets,  and  that  he  was  author- 
ized by  the  conductor  to  put  off  pas- 
sengers when  they  would  not  pay  their 
fare.  Held  that,  as  this  evidence  tended 
to  show  that  the  flagman  was  acting  for 
the  conductor,  and  in  execution  of  the 
latter's  orders,  it  was  admissible  in  sup- 
port of  the  allegation  that  the  conductor 
himself  had  wrongfully  compelled  the 
plaintiff  to  leave  the  train;  and  although 
nothing  was  claimed  on  account  of  the 
abusive  language  of  the  flagman,  and  dam- 
ages therefore  could  not  be  imposed  on 
account  of  it,  it  was  nevertheless  admis- 
sible as  a  part  of  the  res  gestae  attending 


the  ejection  of  the  plaintiff.  Alabama, 
etc.,  R.  Co.  V.  Tapia,  94  Ala.  320,  10  So. 
236. 

81.  Declarations  to  show  authority. — 
Lyons  v.  Texas,  etc.,  R.  Co.  (Tex.  Civ. 
App.),   36  _S.  W.   1007. 

82.  Plaintiff's  subsequent  declarations. 
—Ohio,  etc.,  R.  Co.  v.  CuUison,  40  111. 
App.  67. 

83.  Subsequent  remarks  by  fellow  pas- 
sengers.— Hoffman  v.  Northern  Pac.  R. 
Co.,   45   Minn.   53,   47   N.   W.   312. 

84.  Immaterial  evidence. — It  was  im- 
material whether  plaintiff  or  any  one  else 
had  previously  been  allowed  to  ride  on 
the  train  for  ticket  fare  paid  on  the  train. 
Sage  V.  Evansville.  etc.,  R.  Co.,  134  Ind. 
100,   33   N.  E.  771. 

If  the  railroad  company  which  issued 
to  plaintiff  a  coupon  ticket  good  over  de- 
fendant's and  other  lines  was  defendant's 
agent  in  issuing  it,  it  was  immaterial  that 
such  agent  was  also  the  agent  of  an  im- 
migrant association  in  routing  passengers 
from  Europe,  and  that  defendant  was  not 
one  of  the  associated  roads  receiving  such 
passengers;  so  that  evidence  of  that  fact 
was  not  admissible  in  an  action  for  eject- 
ing plaintiff  from  defendant's  train  because 
the  time  limit  in  the  ticket  had  expired. 
Brian  v.  Oregon  Short  Line  R.  Co.,  105 
Pac.  489,  40  Mont.  109,  25  L.  R.  A.,  N.  S., 
459,  20  Am.  &  Eng.  Ann.  Cas.  311.  _ 

85.  Receipt  upon  purchase  of  ticket. — 
In  an  action  by  a  passenger  for  wrong- 
ful ejection,  where  the  answer  denied  all 
the  allegations  of  the  petition,  as  it  was 
incumbent  on  plaintiff  to  show  that  he 
had  a  right  to  be  transported  on  defend- 
ant's train,  it  was  proper  for  him  to  in- 
troduce in  evidence  a  receipt  given  by  de- 
fendant's agent  to  plaintiff  when  he  pur- 
chased his  ticket.  Coine  v.  Chicago,  etc., 
R.  Co.,  99  N.  W.  134,  123   Iowa  458. 

86.  Previous  surrender  of  ticket. — Un- 
der a  declaration,  alleging  assault  and  bat- 
tery and  wrongful  ejection  of  a  passen- 
ger from  a  train,  plaintiff  could  show  that 
he  purchased  a  ticket  haying  three  cou- 
pons, the  first  entitling  him  to  ride  to  a 
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that  a  passenger  bought  a  ticket  over  several  lines  of  road  with  coupons  attached 
may  be  shown  by  parol,  the  contents  of  the  ticket  not  being  involved.®^  Nor 
does  the  ticket  issued  to  a  passenger  for  his  passage  preclude  him  from  showing, 
by  parol  testimony,  a  contract  for  such  transportation.^^  However,  where  a  pas- 
senger does  produce  and  give  up  his  ticket  when  demanded,  the  best  evidence  of 
his  right  to  be  on  the  train  is  the  ticket  itself,  and  until  the  nonproduction  of  the 
ticket  is  explained  parol  evidence  of  what  such  ticket  entitled  him  to  can  not  be 
admitted.89 

Evidence  as  to  Conditions  in  Ticket. — Where  a  person  attempting  to  ride 
on  a  ticket;  mileage,  etc.,  is  ejected  for  a  violation  of  the  conditions  therein  or 
a  rule  relating  thereto,  he  can  not  in  an  action  for  damages  for  the  ejection  put 
in  evidence  irrelevant  matter  or  matter  which  can  in  no  way  legitimately  aid  in 
determining  the  rights  of  the  parties.  This  rule  applies  to  customs,  usuages,  etc., 
which  are  immaterial  to  the  rights  of  the  parties  under  the  contract.^"  And  the 
same  rule  applies  to  evidence  offered  in  behalf  of  the  defendant.^^  Evidence 
that  a  carrier  had  furnished  the  public  with  a  printed  schedule  showing  a  rule  in 
regard  to  a  limitation  upon  certain  tickets  is  too  uncertain  and  indefinite,  unless 
it  be  shown  that  the  purchaser  was  furnished  with  the  schedule  or  had  been  no- 
tified of  the  rule.8-  In  an  action  for  the  expulsion  of  plaintiff  from  defendant's 
train  because  of  a  violation  of  a  condition  in  the  ticket,  a  question  by  defend- 
ant's counsel  of  plaintiff,  whether  he  knew  the  printed  condition  on  the  ticket 
and  the  construction  of  the  contract  between  himself  and  the  railroad  company, 
was  properly  excluded. ^^  But  where  the  claim  is  that  certain  restrictions  existed 
in  the  contract  of  transportation,  the  plaintiff  may  introduce  any  evidence  ma- 
terially tending  to  refute  the  carrier's  claim. ^* 


fair,  the  second  to  attend  the  fair,  and  the 
third  to  return  passage;  that  on  his  re- 
turn the  conductor  took,  up  his  ticket; 
that  on  a  change  of  conductors  the  new 
conductor  refused  to  accept  plaintiffs 
statement  that  he  had  already  surrendered 
his  ticket,  and  demanded  the  fare,  and  on 
plaintiff's  refusal  to  pay  it,  forcibly  ejected 
him.  Wells  v.  Boston,  etc.,  Railroad,  71 
Atl.   1103,   82   Vt.   108. 

87.  Parol  evidence  to  show  purchase  of 
ticket.— Central  R.  Co.  v.  Wolff,  74  Ga. 
664. 

'88.  Ticket  as  precluding  parol  evidence. 
—Van  Buskirk  v.  Roberts,  31  N.  Y.  661. 

89.  Ticket  best  evidence. — Memphis,  etc., 
R.  Co.  V.  Benson,  85  Tenn.  (1  Pickle)  627, 
4  S.  W.  5,  4  Am.   St.  Rep.  776. 

90.  Regulations  and  customs. — Where 
the  plaintiff  sues  for  damages  for  wrong- 
ful ejection  from  a  train  upon  which  he 
was  traveling  by  virtue  of  a  mileage 
ticket,  and  the  defendant  pleads  that  the 
ticket  was  issued  upon  the  condition,  of 
which  plaintifif  had  notice,  that  it  was  not 
available  over  that  portion  of  the  road 
upon  which  he  was  traveling,  evidence 
that  the  defendant  had  sold  the  same  kind 
of  ticket  to  another  person  about  the  time 
of  the  sale  to  plaintiff,  and  that  such  ticket 
was  used  without  objection  by  the  com- 
pany, is  inadmissible.  Oppenheimer  v. 
Denver,  etc.,  R.  Co.,  9  Colo.  320,  12  Pac. 
217. 

91.  Where  a  passenger  presents  a  ticket 
on  which  he  is  entitled  to  ride,  and  is 
ejected,  the  carrier  can  not  shov/  a  cus- 
tom to  issue  such  tickets  for  certain  days 


only,  in  the  absence  of  any  proof  r.f 
knowledge  of  such  limitation  by  the  pas- 
senger or  the  purchaser  of  the  ticket. 
Carvey  v.  Detroit,  etc.,  R.  Co.,  95  N.  W. 
716,  133   Mich.  659. 

92.  Uncertain  and  indefinite. — In  an 
action  against  a  railroad  company  for 
wrongful  ejection,  it  appeared  that  plain- 
tiff, who  was  over  twenty-one  years  old, 
but  a  member  of  his  father's  family,  at- 
tempted to  ride  on  a  ticket  issued  for  the 
exclusive  use  of  his  father  and  family, 
and  was  ejected  from  the  car  on  the 
ground  that  he  was  not  entitled  to  ride 
on  the  ticket.  Held,  that  evidence,  in  be- 
half of  the  defendant,  that  certain  sched- 
ules were  printed  and  furnished  to  the 
public  by  defendant,  with  such  tickets, 
v/hich  showed  the  rules  and  regulations 
under  which  they  were  sold,  was  im- 
proper, since  such  a  schedule  was  not 
obligatory  on  plaintifif  unless  _  one  was 
furnished  by  defendant  to  the'  purchaser 
of  the  ticket.  Chicago,  etc.,  R.  Co.  v. 
Chisholm,   79   111.   584. 

93.  Evidence  as  to  conditions  in  ticket. 
— Dagnall  v.  Southern  R.  Co.,  48  S.  E. 
97,    69   S.    C.   110. 

94.  Rule  as  to  rights  under  contract — 
Published  notice. — Public  notices  adver- 
tising an  excursion  from  one  city  to  an- 
other on  defendant's  road  gave  residents 
of  T.,  a  town  on  the  line  of  another  road 
connecting  with  defendant's  road  at  E., 
the  right  to  make  the  return  trip  to  E.  on 
the  express  train;  the  reason  for  the 
privilege  being  the  opportunity  to  make 
connections,    although     not      so      limited. 
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Time  Limit  in  Ticket. — Where  there  is  a  time  limit  in  the  ticket,  if  the  ticket 
is  mutilated  so  that  it  is  not  evidence  of  its  own  limitations,  parol  evidence  which 
is  relevant  and  material  may  be  admitted. ^^ 

Identity  of  Ticket. — It  is  competent  for  plaintiff  to  show  where  the  ticket 
has  been  since  the  day  he  was  ejected,  the  identity  of  the  ticket  being  in  ques- 
tion.^* And  the  admission  of  testimony  of  persons  to  whom  the  ticket  was  ex- 
hibited, descriptive  of  the  same,  when  taken  in  connection  with  other  evidence 
tending  to  identify  it  as  the  same  ticket  offered  by  plaintiff,  is  not  erroneous.^'' 
Nor  is  there  error  in  the  admission  in  such  a  case  of  testimony  of  the  plaintiff 
as  to  his  exhibiting  the  ticket  to  other  persons  on  the  day  he  was  ejected  and 
after  he  had  left  the  train. ^^ 

Evidence  as  to  Representations  by  Employee.^ — Representations  and  state- 
ments made  by  ticket  agents  in  selling  a  ticket,  in  connection  with  a  sale  thereof 
and  as  to  the  extent  of  the  privilege  thereby  secured  have  often  been  held  ad- 
missible as  a  part  of  the  res  gestae,  and  as  characterizing  the  subsequent  con- 
duct of  the  purchaser  of  the  ticket.^®  This  rule  is  based  upon  the  fact  that 
it  is' entirely  proper  for  a  passenger  to  make  inquiries  of  the  ticket  agent  and 
to  rely  upon  what  he  is  told  with  respect  to  his  privileges. ^  On  an  issue  as  to 
whether  certain  representations  were  made  to  plaintiff  as  to  tickets  purchased 
by  him,  the  testimony  of  the  purchaser  of  similar  tickets  on  the  same  occasion 
that  such  representations  were  made  to  plaintiff  is  admissible. ^  And  in  such  a 
case  a  circular  letter  issued  by  the  carrier's  authorized  agent  directing  the  sale  of 
tickets  agreeable  to  such  representations  is  properly  admitted.^ 

Evidence  as  to  Mistakes  in  Tickets. — Where  the  agent  selling  the  pas- 
senger the  ticket  gave  evidence  tending  to  show  that  two  tickets  were  called  for 
to  the  point  to  which  plaintiff  desired  to  go,  and  that  he  made  a  mistake  in  issu- 
ing only  one  to  that  point,  evidence  that  he  had  made  such  ^mistakes  before  was 
inadmissible.* 

Validity  of  Transfer. — A  street  car  conductor  authorized  to  punch  and  de- 
liver transfers  to  passengers  upon  request  in  consideration  of  cash  fare  paid 
stands,  in  relation  to  the  carrier  and  passenger,  very  much  like  a  ticket  seller 
who  supplies  the  public  for  a  consideration  with  tickets.  Hence,  when  the 
question  of  the  validity  of  the  transfer  is  under  consideration  what  such  con- 
Plaintiff  lived  at  T.,  but  drove  to  E.  in  98.  Evidence  as  to  exhibition  of  ticket. 
his  carriage  to  take  the  train,  and  re-  — McGhee  v.  Cashin  (Ala.J,  40  So.  63. 
turned  on  the  express  train.  There  was  99.  Representation  by  ticket  seller. — . 
no  restriction  as  to  the  manner  in  which  Chicago  Union  Tract.  Co.  v.  Brethauer, 
persons  coming  from  T.  should  travel  to  233  111.  521,  79  N.  E.  287,  citing  Erie,  etc., 
E.  Held,  on  trial  for  his  forcible  ejection  Co.  v.  Winter,  143  U.  S.  60,  36  L.  Ed.  71. 
therefrom,  that  evidence  of  the  privilege  i.  Basis  of  rule.— Chicago  Union  Tract, 
given  to  residents  of  T.  was  properly  ad-  Co.  v.  Brethauer,  223  111.  521,  79  N.  E. 
mitted.  Baltimore,  etc.,  R.  Co.  v.  Kirby,  287,  citing  Hufford  v.  Grand  Rapids,  etc., 
46  Atl.  975,  91  Md.  313.  .  ^  .  R.  Co.,  64  Mich.  631,  31  N.  W.  544,  8  Am. 
_  95.  Time  limit.— In  an  action  for  ejec-  st.  Rep.  859;  Burnham  tj.  Grand  Rapid 
tion  from  a  train  on  refusal  of  the  con-  Trunk  R.  Co.,  63  Me.  298,  18  Am.  Rep. 
ductor  to  accept  a  ticket  on  the  ground  230;  Murdock  v.  Boston,  etc.,  R.  Co.,  137 
that  It  was  a  limited  ticket  and  the  time  ^agg,  293,  50  Am.  Rep.  307.  In  these 
had  expired,  the  ticket  being  mutilated  at  ^ases  evidence  of  what  the  ticket  seller 
the  time  of  trial  so  that  it  could  not  be  s^jj  ^^  tj,e  purchaser  at  the  time  of  the 
told  therefrom  what  the  final  figure  therein  g^ig  .^^^s  admitted.  See  in  this  connection, 
was,  the  agent  who  sold  it  and  wrote  in  minois  Cent.  R.  Co.  v.  Davenport,  177 
the  final  figure   should,  after  stating  that       jij    j^j^q    52  x.  E.  266. 

he   did  not  remember  the   actual  date  in-  .     ■o.„„««»!,4.„l:«„J  1 ..~„i =.      t  „ 

serted,  have  been  permitted  to  testify  as       .   \   Representations  by  employee.-Lex- 

to  the   limit   he   was    permitted     to     sell  '7*.°  w    ona    ,n  ^-      T    I   .'  .1«       ^^       ' 

tickets  on.     Dooley  v.  Burlington,  etc.,  R.  ^^  S.  W.  309,  30  Ky.  L.  Rep.  516. 

Co.,  89  Iowa  450,  56  N.  W.  543.  3-     Circular   letter.— Lexington,    etc.,    R. 

96.  Identity  of  ticket.— McGhee  v.  Co.  v.  Lyons,  104  Ky.  23,  46  S.  W.  309,  20 
Cashin    (Ala.),  40  So.   63.  Ky.    L.    Rep.    516. 

97.  Testimony  descriptive  of  ticket. —  4.  Prior  similar  mistakes. — Southern  R. 
McGhee  v.  Cashin   (Ala.),  40  So.  63.                Co.  v.  Bunnell,  36  So.  380,  138  Ala.  247. 
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ductor  said  in  connection  with  the  giving  of  the  transfer  and  as  to  the  extent 
of  the  privilege  thereby  secured  is  admissible  as  characterizing  the  subsequent 
conduct  of  the  holder  thereof.^  Where  a  passenger  was  forcibly  ejected  from 
a  street  car  on  the  conductor's  refusal  to  accept  a  transfer,  a  municipal  ordi- 
nance proving  the  validity  of  the  transfer  was  admissible  in  evidence.^ 

Evidence  as  to  Identity  of  Plaintiff. — As  the  question  as  to  whether  or 
not  the  passenger  had  reasonably  identified  himself  according  to  the  conditions 
in  his  ticket  is  a  question  for  the  jury,  they  should  be  put  in  possession  of  all 
facts  upon  which  carrier's  employee  acted  in  requiring  plaintiff  to  further 
identify  himself,  pay  his  fare,  or  be  ejected.  And  under  this  rule  it  has  been 
held  that  the  fact  that  the  ticket  has  been  offered  for  sale  to  a  scalper  would  be 
some  evidence  to  the  mind  of  the  employee  that  the  original  purchaser  had  no 
further  use  for  it  and  that  he  had  said  it.'' 

Evidence  as  to  Knowledge  of  Rule. — On  the  issue  whether  the  buyer  of 
a  ticket  for  his  transportation  over  a  railroad  had  notice  of  a  rule  of  the  railroad 
corporation  restricting  holders  of  such  tickets  to  passage  on  special  trains  before 
he  undertook  to  pass  by  it  on  a  regular  train,  evidence  is  admissible  that  at  the 
time  of  buying  it  he  inquired  of  the  seller  whether  he  could  pass  on  that  train 
by  it,  and  was  answered  that  he  could,  although  the  seller  was  not  an  agent  of 
the  corporation.® 

§  3202.  Ejection  for  Failure  to  Produce  Ticket. — Where  a  passenger 
is  ejected  for  an  alleged  failure  to  produce  his  ticket  and  he  claims  to  have 
given  his  ticket  to  the  conductor  at  the  proper  time,  the  defendant  may  estab- 
lish by  competent  evidence  the  habit  or  custom  of  the  conductor  in  regard  to 
taking  up  tickets,  and  checking  passengers  in  order  to  show  that  the  conductor 
could  not  have  overlooked  the  fact  that  he  had  once  taken  up  the  passenger's 
ticket.^  Of  the  probative  value  of  a  person's  habit  or  custom,  as  showing  the 
doing  on  a  specific  occasion  of  the  particular  act  which  is  the  subject  of  the  habit 
or  custom,  there  can  be  no  doubt. i"  And  to  rebut  this,  a  negative  habit  may  be 
shown  by  evidence  tending  to  prove  that  there  was  no  such  habit  or  custom,  or 
that  the  custom  was  the  contrary.  And  it  seems  that  the  only  way  in  which  the 
value  of  an  alleged  custom  can  be  judged  is  by  subjecting  it  to  the  test  of  spe- 
cific instances  and  such  testimony  is  competent  for  that  purpose.^'- 

5.  Representation  as  to  transfer. — Chi-  the  carrier's  conductors  or  agent,  and  that 
cago  Union  Tract.  Co.  v.  Brethauer,  223  unless  all  the  conditions  of  the  ticket  were 
111.  531,  79  N.  E.  287.  fully  complied  with  it  should  be  void,  the 

Where  the  validity  of  a  municipal  or-  carrier  having  obtained  information  that 
dinance  relating  to  transfers  was  being  the  passenger  had  endeavored  to  sell  the 
contested  when  plaintiff  was  forcibly  ticket  to  a  broker,  and  proof  of  such  fact 
ejected  from  defendant's  car  on  the  con-  having  been  admitted  in  an  action  for  ejec- 
ductor's  refusal  to  accept  a  regular  trans-  tion  while  the  passenger  was  attempting 
fer,  and  such  ordinance  was  afterwards  to  ride  on  such  ticket,  because  of  his  re- 
sustained,  it  was  proper  to  admit  testi-  fusal  to  sufficiently  identify  himself  as  the 
mony  that  when  plaintiff  obtained  the  purchaser,  it  was  error  for  the  court  to 
transfer  the  conductor  from  whom  he  exclude  evidence  that  the  train  agent,  who 
secured  it  stated  it  was  good  on  the  car  refused  the  ticket,  had  knowledge  that  an 
from  which  he  was  ejected,  over  objec-  attempt  had  been  made  by  the  purchaser 
tion  that  defendant,  regardin<f  the  or-  to  sell  the  same.  Brigham  v.  Southern 
dinance  invalid,  had  instructed  its  con-  Pac.  Co.,  84  Pac.  306,  2  Cal.  App.  522. 
ductors  not  to  receive  such  a  transfer  as  g.  Evidence  as  to  knowledge  of  rule.— 
plaintiff  tendered.  Chicago  Union  Tract.  Maroney  v.  Old  Colony,  etc.,  R.  Co.,  106 
Co.  V.  Brethauer,  79  N.  E.  387,  223  111.  Mass.  153,  8  Am.  Rep.  305. 
521,  affirmmg  judgment  125  111.  App.  204.  9.   Ejection  for  failure  to  produce  ticket. 

6.  Validity  of  transfer. — Chicago  Union  — Parrott  v.  Atlantic,  etc.,  R.  Co.,  140  N. 
Tract.  Co.  v.  Brethauer,  79  N.  E.  287,  223  C.  546,  53  S.  E.  432. 

111.   521,  affirming  judgment  125   111.  App.  10.     Probative   value. — Parrott    v.     At- 

204.  lantic,   etc.,   R.   Co.,   140   N.   C.   546,   53   S. 

7.  Offer  of  ticket  for  sale  to  scalper.—  E.  432,  citing  Mathias  v.  O'Neill,  94  Mo. 
Where  a  passenger  purchased  a  ticket  by  520,  6  S.  W.  253. 

which   he    agreed    to    identify   himself    as  11.    Admissibility  for  specific  instances. 

the  original  purchaser,  when  required  by       — Parrott  v.  Atlantic,  etc.,  R.   Co.,  140  N. 
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§  3203.  Ejection  for'Refusal  to  Pay  Fare. — Where  a  passenger,  failing 
to  get  a  credit  slip  from  the  agent  in  pursuance  of  a  contract  to  give  him  a  rebate 
after  purchase  of  a  ticket,  boarded  the  train,  and,  on  refusing  to  pay  his  fare 
unless  the  conductor  would  give  him  such  credit  slip,  was  ejected  from  the  train, 
in  an  action  for  damages  for  the  ejection  is  was  competent  to  prove  that  it  was 
the  usual  custom  of  conductors  on  defendant's  road  to  issue  to  passengers,  on 
payment  of  cash  fares,  credit  slips  on  contracts  for  rebate. ^^ 

Good  Faith  and  Honesty  of  Passenger. — Where  the  good  faith  of  the 
passenger  is  immaterial,  evidence  to  show  it  should  be  excluded,i^  and  a  person 
who  is  ejected  because  he  refused  to  tender  his  fare  to  the  conductor  when  it 
was  demanded  should  not  be  permitted  to  testify  that  he  was  only  joking,  and 
that  he  really  intended  to  pay  his  fare.^*  But  testimony  such  as  representations 
and  statements  by  employees,  attempt  to  purchase  ticket,  prior  conduct,  etc.,  is 
admissible,  which  tends  to  establish  the  fact  that  the  plaintiff  in  good  faith  en- 
tered upon  the  train  intending  to  ride  as  a  passenger,  under  the  belief  that  he 
was  entitled  to  ride  as  a  passenger,  upon  his  ticket,i^  upon  the  payment  of  a 


C.  546,  53  S.  E.  432,  citing  State  v.  Rail- 
road, 58  N.  H.  411. 

Where,  in  an  action  for  ejection  of  a 
passenger,  the  carrier  was  permitted  to 
prove  the  habit  or  custom  of  the  con- 
ductor in  question  in  regard  to  taking  up 
tickets  and  checking  passengers  to  show 
that  the  conductor  could  not  have  over- 
looked the  fact  that  he  had  once  taken 
up  plaintifif's  ticket,  plaintiff  was  entitled 
to  prove  in  rebuttal  that  there  was  no 
5uch  infallible  habit  or  custom,  by  show- 
ing specific  instances  where  the  custom 
failed,  if  it  existed.  Parrott  v.  Atlantic, 
•etc.,  R.  Co.,  53   S.  E.  432,  140  N.  C.  546. 

18.  Refusal  to  pay  fare — Custom  as  to 
issuing  credit  slips. — Holt  v.  Hannibal, 
•etc.,  R.  Co.,  87  Mo.  App.  203. 

Evidence  was  admissible,  in  an  action 
for  ejection  of  passenger,  that  it  was  a 
custom  among  conductors  of  defendant's 
road  to  issue  to  passengers  on  payment 
•of  cash  fares  credit  slips  on  contracts 
like  the  one  exhibited  by  plaintiff.  Holt 
V.  Hannibal,  etc.,  R.  Co.,  74  S.  W.  631, 
174  Mo.   524. 

13.  Good  faith  and  honesty. — In  an  ac- 
tion against  a, railroad  company  for  dam- 
ages for  failure  to  carry  plaintiff  to  his 
destination  after  the  regular  price  of  a 
ticket  had  been  tendered  the  conductor, 
who  demanded  an  extra  fare  because  paid 
■on  the  train,  the  case  being  tried  as  one 
for  breach  of  contract,  testimony  of  plain- 
tiff that  he  offered  his  fare  in  good  faith, 
believing  it  to  be  the  correct  amount,  was 
immaterial,  for  his  belief  could  not  affect 
the  contract.  Sage  v.  Evansville,  etc.,  R. 
■Co.,   134   Ind.   100,   33    N.    E.   771. 

Good  faith  immaterial. — Where,  in  an 
-action  for  ejecting  a  passenger  for  refusal 
to  pay  fare  except  by  a  ticket  which  he 
had  purchased  from  a  broker,  and  which 
was  not  transferable,  the  evidence  showed 
that  he  refused  to  pay  his  fare  or  get  off 
the  train  after  he  was  informed  that  the 
ticket  was  invalid,  evidence  that  the  car- 
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rier  had  waived  the  nontransferable  con- 
ditions in  the  ticket,  and  had  encouraged 
the  sale  of  the  same  through  brokers,  was 
not  admissible  as  showing  plaintiff's  good 
faith  in  going  on  the  train,  his  good  faith 
at  that  time  being  immaterial.  Clark  v. 
Great  Northern  R.  Co.,  72  Pac.  477,  31 
Wash.  658. 

14.  Evidence  as  to  joking  with  con- 
ductor.— Louisville,  etc.,  R.  Co.  v.  Cot- 
tengim,  104  S.  W.  280,  31  Ky.  L.  Rep. 
871. 

15.  Plaintiff's  good  faith. — In  an  action 
to  recover  for  being  forcibly  expelled 
from  defendant's  freight  train  it  was 
proper  for  plaintiff  to  show  that  defend- 
ant's station  agent  informed  him  of  the 
time  of  arrival  of  the  next  freight  train, 
and  represented  that  it  carried  passen- 
gers, for  the  purpose  of  proving  that 
plaintiff  boarded  the  train  in  good  faith, 
supposing  that  it  carried  passengers;  and 
such  statements  may  be  shown,  though 
they  were  made  in  a  place  other  than  the 
office  of  said  agent.  Lake  Erie,  etc.,  R. 
Co.  V.  Matthews,  13  Ind.  App.  355,  41  N. 
E.  842. 

In  an  action  for  ejecting  plaintiff  from 
defendant's  cars,  evidence  that  he  had 
made  an  ineffectual  attempt  to  procure  a 
ticket  before  entering  the  car  is  admis- 
sible to  show  his  good  faith  in  getting 
aboard  without  his  ticket.  Perkins  v.  Mis- 
souri,  etc..   Railroad,   55   Mo.  201. 

Prior  attempt  to  ride. — Where,  in  an  ac- 
tion for  the  death  of  a  passenger  while  on 
the  track  after  his  wrongful  ejection 
from  a  train,  the  evidence  on  the  issue 
whether  the  passenger  intended  to  be- 
come a  passenger  by  paying  fare  was  con- 
flicting, evidence  of  the  conduct  of  the 
passenger  in  taking  a  train  immediately 
before  entering  the  train  from  which  he 
was  ejected  and  riding  thereon  without 
payment  of  fare  was  admissible.  Powell 
V.  St.  Louis,  etc.,  R.  Co.  (Mo.  App.),  129 
S.  W.  963. 
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cash  fare,^®  upon  mileage  coupons/'^  or  for  the  fare  tendered  by  him  upon  the 
train. 1*  So  if  he  was  ignorant  of  the  fact  that  he  was  required  to  have  a  written 
permit,  and  was  ignorant  of  the  rules  that  required  such  permit  to  be  issued 
and  delivered  to  the  passenger,  he  could  act  upon  the  assumption  that  an  agent 
who  sold  him  the  ticket,  under  a  knowledge  of  the  fact  that  he  was  going  to 
become  a  passenger  on  the  train,  who  had  promised  to  give  him  permission  to 
ride  thereon,  had  performed  his  duty,  and  had  delivered  to  him  such  evidence 
of  his  right  to  ride  as  was  necessary.i^ 

§  3204.  Violation  of  Statutes,  Rules,  and  Regulations. — In  an  action 
against  a  street  railroad  company  for  ejecting  a  passenger  and  causing  him  to 
to  be  arrested  for  violation  of  the  law  relating  to  the  division  of  cars  into  sep- 
arate compartments  for  the  white  and  colored  races,  where  the  only  evidence- 
of  a  division  of  the  inside  of  a  car  between  th^  two  races  consisted  of  proof  of 
an  established  custom,  testimony  to  establish  a  custom  of  the  company  to  permit 
passengers  of  both  races  to  occupy  the  back  platform  of  its  cars  is  admissible. ^'^ 

Rule  of  Carrier. — Where  a  passenger  on  an  excursion  train  is  ejected  for 


16.  Cash  fare. — Where  the  railroad  sets 
up  the  failure  of  plaintiff  to  procure  a 
ticket,  in  conformity  with  its  rules,  re- 
quiring passengers  to  procure  tickets  be- 
fore entering  freight  trains,  plaintiff  may 
show  that  defendant's  freight  trains  car- 
ried passengers  for  hire,  and  that  no  rule 
was  enforced  by  defendant  requiring  the 
purchase  of  tickets  before  entering  its 
trains,  by  evidence  that  certain  persons 
had  on  a  number  of  occasions  taken  pas- 
sage on  defendant's  freight  trains  without 
first  procuring  tickets,  and  that  they  paid 
their  fares  to  the  conductors  of  said  trains. 
Brown  v.  Kansas,  etc.,  R.  Co.,  38  Kan. 
634,   16   Pac.  943. 

17.  Mileage  coupons — Effort  to  procure 
ticket. — Where  plaintiff  was  ejected  be- 
cause he  had  failed  to  exchange  his  mile- 
age coupons  for  a  ticket  and  refused  to 
pay  his  fare  except  with  the  mileage 
coupons  on  the  train,  he  was  entitled  to 
testify  whether  he  consented  to  the 
agent's  giving  him  a  ticket  to  a  junction 
point  instead  of  his  destination,  in  order 
to  show  that  plaintiff  had  not  voluntarily 
withdrawn  his  application  for  a  ticket  to 
destination.  Dorsett  v.  Atlantic,  etc.,  R. 
Co.,  72  S.  E.  491,  156  N.  C.  439. 

18.  Fare  tendered  on  train. — In  an  ac- 
tion against  a  railroad  for  expulsion  from 
its  train  because  plaintiff  refused  to  pay 
sixty  cents  fare,  tendering  fifty-five  cents 
only,  it  was  competent  to  show  that  plain- 
tiff had  traveled  over  the  road  between 
the  same  points  for  several  years,  with 
and  without  a  ticket,  and  had  never  paid 
more  than  the  sum  tendered.  Louisville, 
etc.,  R.  Co.  V.  Guinan,  79  Tenn.  (11  Lea) 
98,  47  Am.  Rep.  279. 

In  an  action  for  the  ejection  of  a  pas- 
senger, the  evidence  showed  that  plain- 
tiff, who  was  on  his  way  to  a  point  be- 
yond the  state  limits,  tendered  to  the 
conductor  a  sum  equal  to  that  at  which 
tickets  were  sold  to  said  point,  at  the  same 
time  explaining  to  the  conductor  that  he 
could  not  procure  a  ticket  at  the  station, 


because  the  ticket  office  was  not  open. 
Plaintiff  offered  the  report  of  the  railroad' 
commission  fixing  the  amount  tendered  as 
the  rate,  but  it  was  excluded  by  the  court. 
There  was  evidence  that  the  rate  fixed  by 
the  commission  had  been  accepted  by  de- 
fendant, and  that  tickets  were  sold  at 
such  rates.  Held,  that  the  report  was  ad- 
missible in  evidence.  Although  the  com- 
mission could  not  fix  rates  beyond  the 
state,  there  was  evidence  that  the  com- 
pany had  adopted  such  rates,  and  held' 
them  out  to  the  public.  Hall  v.  South 
Carolina  R.  Co.,  2.5  S.  C.  564. 

As  the  report  contained  a  regulation  as 
to  the  hours  of  opening  the  ticket  office, 
it  was  competent  evidence,  aside  from 
the  question  of  interstate  commerce.  Hall" 
V.  South  Carolina  R.  Co.,  25   S.  C.   564. 

Medium  of  tender. — In  an  action  for 
ejection  of  a  passenger,  who  tendered- 
fare  in  Canadian  money,  evidence  that 
the  coin  tendered  was  received  by  plain- 
tiff from  the  defendant  company  through 
another  conductor  in  change  was  admis- 
sible. Konkle  v.  St.  Paul  City  R.  Co.,  137 
N.  W.  738,  119  Minn.  177. 

19.  Evidence  of  good  faith  admissible. 
— In  an  action  against  a  carrier  for  in- 
juries sustained  by  being  ejected  from  a 
freight  train,  where  it  appeared  that  the 
agent  of  the  carrier  sold  the  plaintiff  a 
ticket  good  on  the  train,  and  promised' 
him  a  permit  required  by  the  rules  of  the 
carrier,  testimony  of  the  plaintiff  was  ad- 
missible to  show  that  he  did  not  know 
what  a  permit  was,  and  did  not  under- 
stand that  he  would  be  given  any  evi- 
dence of  it,  other  than  the  ticket,  and  that 
he  did  not  know  prior  to  entering  the- 
train  that  he  was  required  to  sign  and' 
procure  a  freight  train  permit.  Houston, 
etc.,  R.  Co.  V.  Berry  (Tex.  Civ.  App.),  84 
S.  W.  258. 

20.  Violation  of  law,  rules  and  regula- 
tions.— Waldauer  v.  "Vicksburg  R.,  etc.^ 
Co.,   40   So.   751,   88   Miss.   200. 
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drinking  on  the  train,  evidence  that  the  conductor  announced  publicly  on  the  go- 
ing trip  that  no  drinking  would  be  allowed  is  admissible  as  a  regulation  of  the 
conduct  of  passengers  in  view  of  the  statute,  giving  the  carrier  the  right  to  eject 
passengers  for  refusal  to  comply  with  reasonable  regulations,  and  the  defense 
that  plaintiff  was  misbehaving  himself  in  violation  of  the  law  when  he  was 
ejected. ^^ 

§  3205.  Time,  Place,  etc.,  of  Ejection. — Where  the  complaint  avers 
negligence  generally  and  states  facts  as  to  the  dangers  of  the  place  of  ejection, 
the  age  and  infirmity  of  the  passenger,  etc.,  evidence  as  to  the  age  and  infirmity 
of  the  passenger  ejected,  the  place  of  ejection,  the  time  of  ejection,  the  distance 
from  the  car  steps  to  the  ground,  and  other  similar  facts  tending  to  show  whether 
or  not   the  carrier  was  acting  within   its   rights,   is   relevant   and   competent. ^^ 

§  3206.  General  Character  and  Disposition  of  Employee. — In  an  ac- 
tion by  a  passenger  for  ejection  from  a  street  car,  evidence  as  to  the  general 
character  and  disposition  of  the  conductor  who  ejected  plaintiff  is  properly  ex- 
cluded, as  the  only  subject  for  inquiry  is  the  character  and  disposition  of  the 
conductor  on  the  particular  occasion. ^^  And  where  a  complaint  for  the  ejection 
of  a  passenger  is  based  merely  on  the  breach  of  the  contract  of  carriage,  and 
does  not  allege  the  employment  of  an  incompetent  conductor,  evidence  of  the  gen- 
eral character  and  disposition  of  the  conductor  who  ejected  plaintiff  is  properly 
excluded.^* 

§  3207.  Evidence  as  to  Authority  to  Eject. — When  the  petition  alleged 
that  plaintiff's  expulsion  from  a  moving  car  was  caused  by  a  servant  of  defend- 
ant, evidence  in  regard  to  what  employees  were  authorized  to  eject  persons  from 
trains  is  relevant. ^^     ^nd  evidence  that  a  person  deported  himself  as  a  brake- 


21.  Rule  of  carrier. — Magill  v.  Seaboard, 
etc.,   Railway,   66  S.   E.   561,   84  S.   C.   416. 

22.  Time,   place,    etc.,     of     ejection. — 

Where,  in  an  action  for  injuries  to  a  pas- 
senger required  to  disembark  because  her 
ticket  was  defective  and  because  she  re- 
fused a  fare,  the  issues  were  the  negli- 
gence of  the  carrier  in  requiring  her  to 
disembark  at  a  dangerous  place,  and 
whether  she  was  guilty  of  contributory 
negligence,  the  testimony  that  the  pas- 
senger was  old  and  infirm,  that  she  was 
required  to  leave  the  train  in  the  early 
morning  before  good  daylight,  that  she 
carried  a  suit  case,  and  that  the  conductor 
who  saw  her  offered  no  assistance,  that 
she  left  the  car  from  the  rear  platform, 
and  that  the  distance  from  the  steps  of 
the  platform  to  the  ground  was  between 
three  and  four  feet,  etc.,  was  competent 
under  the  issues.  Central,  etc.,  R.  Co.  v. 
Bagley,  173  Ala.  611,  55   So.  894. 

23.  General  character  and  disposition 
of  employee. — Braymer  v.  Seattle,  etc.,  R. 
Co.,  77  Pac.  495,  35  Wash.  346. 

In  an  action  for  ejection  of  a  passen- 
ger, evidence  of  the  conductor's  general 
habit  or  usual  disposition  concerning  the 
treatment  of  passengers  was  inadmissible. 
Anderson  v.  Louisville,  etc.,  R.  Co.  (Ky.), 
120  S.  W.  298,  301. 

In  an  action  against  a  carrier  for  the 
malicious  act  of  a  conductor  in  ejecting 
a  trespasser  from  a  train,  evidence  to 
show'    that    the    conductor    had    knocked 


passengers  down  theretofore,  and  that 
his  company  had  been  sued  for  it,  and  as 
to  the  frequency  of  such  act,  is  not  ad- 
missible in  jurisdictions  where  a  common 
carrier  is  liable  for  malicious  acts  of  its 
servants  done  in  tlie  course  of  their  em- 
ployment, irrespective  of  knowledge  of 
the  servants'  character.  Louisville,  etc., 
R.  Co.  V.  Cottengim,  104  S.  W.  280,  31 
Ky.   L.   Rep.  S71. 

24.  In  action  for  breach  of  contract. — 
Braymer  v.  Seattle,  etc.,  R.  Co.,  77  Pac. 
495,   35   Wash.   346. 

25.  Evidence  as  to  authority  to  eject. — 
Gulf,  etc.,  R.  Co.  V.  Kirkbride,  79  Tex. 
457,   15    S.   W.   495. 

In  an  action  for  the  forcible  ejection 
of  plaintiff  from  a  train  by  a  brakeman, 
evidence  to  show  that  it  was  the  custom 
of  the  brakeman,  and  other  employees 
engaged  on  its  trains^  to  eject  persons 
riding  without  paying  their  fare,  is  rele- 
vant as  tending  to  show  that  the  brake- 
man  complained  of  was  acting  within  the 
scope  of  his  employment.  St.  Louis,  etc., 
R.  Co.  V.  Hendricks,  48  Ark.  177,  2  S.  W. 
783,   3   Am.   St.   Rep.   220. 

Testimony  of  a  witness  who,  before  and 
after  plaintiff's  ejection  from  a  train,  had 
been  for  fourteen  years  a  foreman,  brake- 
man,  engineer,  or  conductor  of  the  rail- 
road company,  that  brakemen  were  sub- 
ject to  the  orders  of  conductors,  and  had 
orders  to  eject  trespassers  from  trains, 
and  testimony  of  witnesses  that  they  had 
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man  on  defendant's  train,  and  acted  as  a  brakeman  between  certain  points  on 
the  road,  is  competent  to  show  that  he  was  a  regular  employee  of  the  com- 
pany.26     But  immaterial  evidence  in  this  respect  should  be  excluded.^' 

§  3208.  Ratification  of  Conductor's  Act. — It  has  been  held  that  proof 
of  the  retention  of  a  conductor  by  the  company  after  his  malicious  ejection  of 
a  passenger  from  a  car  is  admissible  in  showing  such  a  ratification  of  his  act 
as,  under  a  given  statute  will  render  the  company  liable. ^^  But  it  is  held  that 
as  a  railroad  company  is  liable  in  damages,  without  notice  or  demand,  for  the 
action  of  a  conductor  in  wrongfully  ejecting  a  passenger,  where  the  conductor 
acted  without  malice,  evidence  of  negotiations  between  the  parties  for  a  settle- 
ment is  not  admissible  on  the  theory  that  it  shows  a  ratification  by  the  company 
of  the  conductor's  action. ^^ 

§§  3209-3237.  In  Suits  for  Personal  Injury— §  3209.  Relation  of 
Carrier  and  Passenger. — In  an  action  for  the  death  of  or  injury  to  a  passen- 
ger, evidence  to  be  admissible  on  the  question  of  the  existence  of  carrier  and 
passenger  must,  as  in  all  other  cases,  be  relevant  and  material.^"  Thus,  it  is 
held  that  a  question  which  does  cover  the  issue  in  controversy  should  not  be 
allowed.31  But  where  the  existence  of  the  relation  of  carrier  and  passenger 
comes  in  issue  in  a  suit  for  death  or  personal  injuries,  any  relevant  and  material 
fact  may  be  offered  and  admitted  by  either  party.^^     So  a  material  fact  which 


seen  brakemen  eject  trespassers,  is,  in 
an  action  against  the  company,  compe- 
tent evidence  of  the  brakeman's  authority. 
Marion  v.  Chicago,  etc.,  R.  Co.,  64  Iowa 
568,  21   N.  W.  86. 

26.  Evidence  admissible. — St.  Louis, 
etc.,  R.  Co.  V.  Hendricks,  48  Ark.  177,  3 
S.  W.   783,   3   Am.   St.   Rep.   230. 

27.  Immaterial  evidence. — Under  a  pe- 
tition seeking  to  recover  damages  for 
wrongful  ejection  of  plaintiff  from  a  train 
on  which  he  was  passenger,  by  orders  of 
the  conductor,  proof  of  a  general  prac- 
tice of  brakemen  on  defendant's  road  to 
eject  trespassers  was  immaterial.  Lyons 
V.  Texas,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
36   S.   W.   1007. 

28.  Retention  of  employee. — Perkins  v. 
Missouri,  etc.,  Railroad,  55  Mo.  301.  Stat- 
ute referred  to  is  Wag.  vStat.,  p.  307,  §  28. 

29.  Ratification  of  conductor's  act. — 
Pennsylvania  Co.  v.  Lenhart,  120  Fed. 
61,  56  C.  C.  A.  467. 

30.  Relatonship. — Evidence  that  dece- 
dent, a  passenger,  was  in  the  habit  of  rid- 
ing on  the  platform  with  knowledge  that 
so  riding  was  contrary  to  the  carrier's 
rules,  was  not  admissible  to  prove  the 
terms  of  the  contract  of  carriage,  since 
it  had  no  tendency  to  prove  that  in- 
testate was  not  a  passenger.  Jones  v. 
Boston,  etc.,  R.  Co.,  90  N.  E-  1152,  205 
Mass.    108. 

Immaterial  that  person  was  received 
and  treated  by  conductor  as  a  passenger. 
— ^On  the  question  whether  one  injured 
by  a  railroad  accident  was  a  passenger 
or  a  servant  of  the  company,  held,  that 
the  fact  that  the  conductor  of  the  train 
received  and  treated  him  as  a  passenger 
was  of  no  consequence.  Texas,  etc.,  R. 
Co.  V.  Scott,  64  Tex.  549. 


31.  Question     not     covering     issue. — 

Where  a  carrier  claimed  that  plaintiff, 
suing  for  injuries,  was  not  a  passenger  be- 
cause she  was  riding  on  a  pass  issued 
to  another,  a  question  to  plaintiff  as  a 
witness,  whether  it  was  customary  for 
her  to  ride  on  a  pass,  is  properly  ex- 
cluded, since  it  did  not  cover  the  issue. 
Broyles  v.  Central,  etc.,  R.  Co.,  166  Ala. 
616,  52  So.  81. 

Defendant's  bus  driver,  having  authority 
to  accept  and  receive  passengers,  having 
requested  plaintiff  to  ride  with  him  with- 
out paying  fare  at  the  time  plaintiff  was 
injured  by  the  driver's  negligence,  evi- 
dence that  defendant's  officers  had  for- 
bidden plaintiff  to  ride  on  the  bus  was 
inadmissible.  Palmer  Transfer  Co.  v. 
Smith,  125  S.  W.  725,  137  Ky.  319,  29  L. 
R.  A.,  N.  S.,  331. 

32.  Matter  relevant  and  material  in 
general. — Where  a  carrier  claimed  that 
an  injured  passenger  was  a  trespasser 
because  riding  on  a  pass  issued  to  an- 
other given  to  the  conductor  by  plain- 
tiff's mother,  who  was  sitting  beside  her, 
it  is  proper  to  ask  the  conductor  whether 
he  knew  that  the  plaintiff  and  her  mother 
were  known  by  him  to  be  the  persons  to 
whom  the  pass  was  issued,  since  if  they 
were  not,  they  would  be  trespassers,  and 
not  passengers.  Broyles  v.  Central,  etc., 
R.  Co.,  166  Ala.  616,  53  So.  81. 

In  an  action  by  a  passenger  against 
a  carrier  for  injuries  sustained  through 
the  negligence  of  defendant's  servant,  de- 
fendant, in  order  to  prove  that  plaintiff, 
was  a  trespasser,  may  ask  plaintiff,  on 
cross-examination,  if  he  did  not  refuse 
to  pay  his' fare  or  leave  the  coach,  when 
plaintiff  has  testified  that  he  was  right- 
fully in  the  coach  as   a  passenger  under 
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tends  to  show  that  a  person  injured  at  a  station,  was  a  passenger,  such  as  the 
possession  of  a  ticket,  mileage,  etc.,  the  time  of  arrival  and  departure  of  trains, 
or  the  character  of  the  train  he  intended  to  take,^^  is  admissible.  And  evidence 
relevant  to  refute  any  claim  made  by  the  carrier  as  to  the  plaintiff's  character 
as  passenger  or  trespasser  while  in  a  station  ^*  or  on  its  vehicle, ^^  should  be  ad- 
mitted. 

Person  Riding  on  Pass. — Where  the  issue  was  whether  persons  riding  on 
a  train  were  trespassers  because  riding  on  a  pass  which  was  issued  to  others, 
the  conductor  of  the  train  may  properly  testify  as  to  what  a  passenger  must 
have  to  entitle  him  to  ride,^*'  whether  he  was  under  duty  to  compel  passengers 
to  identify  themselves  as  the  persons  named  in  the  passes,^'^  and  whether  he  had 
any  right  to  permit  plaintiff  to  ride  without  paying  her  fare  or  being  provided 
with  a  pass,  since  it  was  competent  to  show  that  the  conductor  did  not  knowingly 
permit  plaintiff  to  ride  on  a  pass  not  issued  to  her.^* 

Custom  of  Furnishing  Pass  as  Gratuity. — On  the  issue,  in  an  action  for 
injuries  to  a  railroad  employee  while  riding  on  a  pass,  whether  the  pass  was  a 
gratuity  or  a  part  consideration  for  his  wages,  evidence  that  it  was  the  carrier's 
custom  to  furnish  other  like  employees  like  transportation,  and  that  such  trans- 


the    usual    conditions.    Gilmer    v.    Higlev, 
110  U.  S.  47,  3  S.  Ct.  471,  28  L.  Ed.  62.    ' 

Where  a  carrier  claims  that  one  in- 
jured while  riding  on  a  train  was  a  tres- 
passer, because  riding  on  a  pass  not  is- 
sued to  her,  which  pass  was  given  to  the 
conductor  by  her  mother,  who  was  travel- 
ing with  her,  testimony  of  the  conductor 
that  the  mother  stated  that  she  was  giving 
the  pass  for  her  daughter  as  well  as  her- 
self, in  tones  loud  enough  for  her  daugh- 
ter to  hear,  is  not  subject  to  a  general  ob- 
jection that  it  was  incompetent,  imma- 
terial, and  irrelevant.  Broyles  v.  Central, 
etc.,  R.  Co.,  166  Ala.  616,  52  So.  81: 

33.  Possession  ticket — Character  of 
train. — In  an  action  for  the  death  of  in- 
testate, who  was  struck  by  a  train,  de- 
fendant's bulletins  stating  the  time  of  ar- 
rival of  freight  trains  were  competent  to 
show  that  the  stock  train  which  intestate 
was  awaiting  carried  passengers  who  had 
mileage  tickets,  in  connection  vvith  proof 
that  he  had  such  a  ticket  and  went  to  the 
station  to  become  a  passenger.  Collison 
V.  Illinois  Cent.  R.  Co.,  83  N.  E.  251,  239 
111.   532. 

34.  To  refute  carrier's  claims, — ^Where, 
in  an  action  for  injures  to  a  passenger 
while  waiting  for  a  train  in  a  flag  sta- 
tion, defendant  denied  that  plaintiff  in- 
tended to  become  a  passenger  on  i'ts 
train,  and  attempted  to  show  that  he  was 
a  mendicant,  and  while  waiting  for  a 
train,  as  he  claimed,  had  asked  for  money 
from  a  fellow  countryman,  the  court  did 
not  err  in  permittng  proof  that  plaintiff 
had  $25  on  his  person  at  the  time,  was 
possessed  of  $300  or  $400  in  money, 
owned  land  in  Austria,  and  to  prove  by 
receipts  that  he  had  made  remittances  to 
his  wife  there.  Northern  Pac.  R.  Co.  v. 
Marinovich,  189  Fed.  828. 

35.  Person  on  vehicle. — Where  plaintiff 
and  his  companion  purchased  tickets  for 


a  certain  journey  and  attempted  to  use 
them  for  the  return  trip  on  a  train  which 
did  not  stop  at  their  destination,  and 
plaintiff  was  injured  while  attempting  to 
alight  from  the  train  at  such  destination, 
while  the  train  was  in  motion,  evidence 
of  conversations  between  defendant's 
ticket  agent  and  the  conductor  and  plain- 
tiff's companion  in  his  presence  and  hear- 
ing with  reference  to  the  passengers' 
right  to  ride  on  that  train  was  competent. 
Glascock  V.  Cincinnati,  etc.,  R.  Co.,  131 
S.  W.   779,  140  Ky.  720. 

Where,  in  an  action  for  death  of  a  boy 
while  attempting  to  board  a  street  car, 
defendant  introduced  a  witness  who  testi- 
fied that  deceased  and  his  companion 
were  attempting  to  steal  a  ride,  and  that 
the  conductor  was  chasing  the  boys  there- 
from, evidence  that  intestate's  companion 
had  twenty  cents  in  money  at  the  time 
was  admissible  as  tending  to  show  that 
the  boys  had  sufficient  money  to  pay 
therefor.  Chicago  Union  Tract.  Co.  v. 
Lundahl,  74  N.  E.  155,  215  111.  289,  affirm- 
ing judgment   117   111.  App.   320. 

Custom  of  workmen  to  ride  in  baggage 
car. — In  an  action  against  a  railroad  com- 
pany by  a  person  employed  in  repairing 
their  road,  to  recover  for  injuries  re- 
ceived while  being  carried  by  them  to  his 
work,  the  defendants  alleged  that  the 
plaintiff  was  negligent  in  riding  in  the 
baggage  car.  Held,  that  evidence  that  it 
was  the  custom  for  such  workmen  to  ride 
in  the  baggage  car  was  admissible. 
O'Donnell  v.  Allegheny  R.  Co.,  50  Pa. 
490. 

36.  Person  riding  on  pass. — Broyles  v. 
Central,  etc.,  R.  Co.,  166  Ala.  616,  52  So.  81. 

37.  Broyles  v.  Central,  etc.,  R.  Co.,  166 
Ala.  616,  52  So.  81. 

38.  Broyles  v.  Central,  etc.,  R.  Co.,  166 
Ala.  616,  52  So.  81. 
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portation  was  stated  by  its  manager  to  be  a  part  consideration  for  wages,  is 
admissible.^^ 

Persons  Riding  on  Freight  Trains. — Where  a  railroad  company  permits 
passengers  to^be  usually  carried  on  some  of  its  freight  trains,  and  a  person 
boards  one  of  them  believing  it  one  on  which  passengers  are  carried,  and  re- 
ceives injuries  as  a  result  of  mismanagement  of  the  train,  he  may,  in  an  action 
for  such  injuries,  on  an  issue  of  the  character  of  the  train,  prove  conversations 
held  by  him  and  by  members  of  the  train  crew,  at  about  the  time  he  boarded 
the  train,  with  the  person  who  directed  him  to  board  it,  tending  to  show  that 
such  person  was  an  employee  of  the  company .^o 

Evidence  of  Relaxation  or  Abrogation  of  Rules. — An  issue  as  to  whether 
a  rule  forbidding  the  carrying  of  passengers  on  freight  trains  had  been  so  gen- 
erally disregarded  that  the  public  had  the  right  to  conclude  that  it  had  been  ab- 
rogated could  be  determined  only  by  inquiring  as  to  the  practice  generally,  and 
not  at  any  particular  time.*i  Where  the  plaintiff  claims  that  such  rules  have 
been  abandoned  and  proves  an  occasional  or  even  frequent  violations  thereof, 
the  carrier  is  entitled  to  show  that  such  course  of  conduct  is  difficult  to  sup- 
press.^^ 

Age  and  Discretion  Admissible  as  Determining  Good  Faith  of  Plain- 
tiff.— Where  a  minor  was  riding  by  the  brakeman's  consent,  in  violation  of  a 
rule  of  the  railroad  forbidding  the  carrying  of  passengers  on  a  freight  train, 
the  age  and  discretion  of  the  boy  should  be  considered  in  determining  whether 
he  got  on  the  train  in  good  faith  believing  he  had  the  right  to  do  so.*^ 

Other  Violations  of  Carrier's  Rules. — Where  it  is  alleged  by  plaintiff 
that  the  rule  of  defendant  forbidding  the  carrying  of  passengers  on  its  freight 
train  was  habitually  violated,  and  the  evidence  shows  that  the  rule  was  promul- 
gated several  years  before  the  accident,  evidence  of  persons  having  so  ridden 
at  other  times  both  prior  and  subsequent  to  the  accident  is  admissible.** 

§§3210-3231.  As  to  Negligence  or  Cause  of  Injury— §§  3210- 
3218.  In  General — §  3210.  Relevancy  and  Materiality. — In  an  action  for 
personal  injury  to  a  passenger,  evidence  to  be  admissible  must  be  relevant  to 

39.  Pass  as  gratuity — Custom. — Harris  It  being  alleged  by  plaintiff  that  the 
V.  Puget  Sound,  etc.,  Railway,  100  Pac.  rule  of  defendant  forbidding  the  carrying 
838,  53  Wash.  289.  of   passengers    on    its    freight    trains    was 

40.  Issue  as  to  character  of  train. —  habitually  violated,  and  the  evidence 
Lucas  V.  Milwaukee,  etc.,  R.  Co.,  33  Wis.  showing  that  the  rule  was  promulgated 
41,  14  Atn.  Rep.  735.                 _  several    years    before    plaintiff's    husband 

41.  Evidence  as  to  relaxation  of  rule.—  was  killed  while  riding  on  a  freight  train, 
Houston,  etc.,  R.  Co.  v.  Norris  (Tex.  Civ.  evidence  of  persons  having  so  ridden  at 
App.),  41  S.  W.  708.  times  varying  from   six  months   to   three 

Plaintiff,    a    passenger    on    one    of    de-  years  previous   to  the  accident  is   admis- 

fendant's   cars,   was   by  its   conductor   di-  sible.     San  Antonio,  etc.,  R.  Co.  v.  Lynch 

rected  to   leave   the   car  and  wait  for  an  (Tex.  Civ.  App.),  55  S.  W.  517. 

employees'  car,  which  would  take  him  to  42.    Missouri,  etc.,  R.  Co.  v.  Huff,  81  S. 

his    destination     While   waiting   for   such  y^_   535^   gg   -pg^.    no;    Houston,    etc.,    R. 

car,  another  car  ran  off  the  track  and  into  q^    „    Morris   (Tex.  Civ.  App.),  41  S.  W. 

plaintiff,    inuiring    him.      Defendant    con-  r^Qg 

tended  that  plaintiff  could  not  be  regarded  „      Age  and  discretion— Texas    etcR 

as  a  passenger  at  the  time,  since  passen-  „^^-    ^^^  ^P^^  °f%AT'  ■,,«'  o« 

gers  were  not  permitted  to  ride  on  the  em-  ^o.^.   Hayden.   6   Tex.   Civ.   App.   745,   26 

ployees'  car.  Held,  that  evidence  that  for  ''■ 

a    long   period    of   time    defendant's    con-  44.    Other  violations  of  carrier's  rules. 

ductors    had    carried    passengers    on    the  —San    Antonio,    etc.,    R.    Co.     v.      Lynch 

employees'    car,    on    payment    of    the    or-  (Tex.  Civ.  App.),  40  S.  W.  631. 

dinary  fare,  was  admissible  to  show  that  Violation  of  the  rule  subsequent  to  the 

defendant   had   notice   of  the   custom   and  accident    are     admissible.      San      Antonio, 

acquiesced  therein.     East   St.   Louis,   etc.,  etc.,    R.    Co.   v.    Lynch    (Tex.    Civ.   App.). 

R.   Co.  V.   Zink,  82  N.   E.   283,   229   111.   180.  40   S.   W.   631. 
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the  issues  made  by  the  pleading, *5  and  material.*"  Thus,  a  fact  which  can  have 
no  bearing  on  the  controversy,*'  such  as  a  settlement  with  another  person  who 
claimed  to  have  been  injured  at  the  same  time,*®  the  continued  use  of  carrier's 
facilities  after  injury, '"'  or  subsequent  changes,  repairs,  improvements,  etc., 
made  by  the  carrier,^'^  should  be  excluded.     Evidence  which  involves  collateral 


45.  Dependent  on  allegation. — ^Rich- 
mond R.,  etc.,  Co.  V.  West,  100  Va.  184, 
40  S.  E.  643. 

Wiiere  plaintiff  showed  that,  while 
boarding  a  street  car,  it  started  forward 
with  a  jerk,  throwing  him  to  the  ground, 
and  the  place  of  the  accident  was  ad- 
mitted, declarations  by  plaintiff's  com- 
panions after  the  accident,  made  in  plain- 
tiff's presence,  as  to  the  place  of  the 
accident,  were  properly  excluded  when  ad- 
mittedly false,  and  merely  offered  to  show 
that  plaintiff  was  intoxicated.  Formiller 
V.  Detroit  United  Railway,  130  N.  W.  347, 
164  Mich.   653. 

46.  Materialty  of  evidence. — ^Where,  in 
an  action  for  injuries  to  a  passenger 
while  alighting  from  a  train,  the  evidence 
showed  that  the  passenger  fell  froin  the 
steps  of  the  car,  and  was  in  a  position  of 
danger  if  the  train  moved,  and  the  brake- 
man  admonished  her  to  move  at  once, 
evidence  whether  he  spoke  in  a  pleasant 
or  angry  tone,  or  what  his  manner  was, 
was  immaterial.  Louisville,  etc.,  R.  Co. 
V.  Lee,  130  S.  W.  813,  140  Ky.  91. 

In  an  action  against  a  street  car  com- 
pany for  injury  to  a  passenger,  it  is  in- 
competent for  the  driver  of  the  car  to 
testify  what  his  experience  is  with  rela- 
tion to  motion  given  to  cars  when  start- 
ing as  affecting  the  passengers.  Holmes 
V.  Allegheny  Tract.  Co.,  153  Pa.  153,  35 
Atl.   640. 

In  an  action  for  injuries  to  a  passenger 
it  was  not  competent  to  prove  by  plain- 
tiff an  injury  to  his  hat  after  he  left  the 
place  at  which  he  was  injured.  Louisville, 
etc.,  R.  Co.  V.  Carothers,  65  S.  W.  833,  66 
S.  W.  385,  23   Ky.   L.   Rep.  1673. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  falling  into  a  car  barn  pit, 
after  being  directed  to  take  another  car, 
in  attempting  to  do  so,  where  defendant's 
witness  testified  that  there  was  no  change 
of  cars  made  upon  the  trip  in  question,  a 
record  of  the  changes  made  to  and  from 
other  cars  on  other  trips  was  not  admis- 
sible in  evidence.  Gurley  v.  Springfield 
St.  R.  Co.,  92  N.  E.  714,  306  Mass.  534. 

In  an  action  against  a  street  railway 
company  for  personal  injuries,  evidence 
as  to  the  purpose  handholds  were  designed 
to  serve  held  inadmissible.  Gerlach  ti. 
Detroit  United  Railway,  171  Mich.  474, 
137   N.   W.   356. 

47.  Fact  not  bearing  on  controversy. — 
Whether  or  not  such  suit  v/as  brought 
by  plaintiff's  attorney  for  a  contingent 
fee  was  irrelevant.  Freeman  v.  Puckett, 
56  Tex.  Civ.  App.  136,  120  S.  W.  514. 

In  an  action  for  injuries  to  a  street  car 


passenger,  a  question  to  plaintiff  whether 
the  conductor  asked  him  to  write  his 
name  on  a  slip  of  paper  was  properly  ex- 
cluded. Meek  v.  Metropolitan  St.  R.  Co., 
91  Pac.  681,  77  Kan.  843. 

In  an  action  for  injuries  to  a  pa.^scnger 
on  a  street  car,  it  was  proper  to  refuse  to 
permit  the  motorman  to  answer  a  ques- 
tion as  to  whether  he  remembered  v/hether 
he  "had  on  another  white  lady,"  as  if  he 
had  answered  it  in  the  affirmative  it  would 
have  corroborated  the  plaintiff,  and  if  he 
had  answered  it  in  the  negative  the  an- 
swer would  have  amounted  to  nothing, 
and  there  was  no  duty  on  plaintiff's  part 
to  introduce  such  white  woman  as  a  wit- 
ness. Birmingham  R.,  etc.,  Co.  v.  Moore, 
151  Ala.  327,  43  So.  841. 

48.  Evidence  as  to  settlement  with 
other  persons  injured  by  same  accident. 
— In  an  action  by  a  passenger  for  per- 
sonal injuries  caused  by  a  collision,  evi- 
dence that  defendant  had  settled  with  an- 
other person  injured  by  the  saine  col- 
lision is  inadmissible.  Missouri,  etc.,  R. 
Co.  V.  Vance  (Tex.  Civ.  App.),  41  S.  W. 
167. 

49.  Continued  use  of  facilities. — In  an 
action  for  damages  for  injury  to  the  per- 
son of  a  drover  traveling  on  a  stock  pass, 
by  the  negligent  act  of  a  railroad  com- 
pany, evidence  that  the  plaintiff  had  con- 
tinued since  the  injury  to  make  contracts 
for  the  shipment  of  stock,  and  to  ride  on 
stock  passes  in  the  same  manner  as  at 
the  time  of  the  injury,  is  inadmissible. 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471,  17 
Am.   Rep.  719. 

50.  Subsequent  repairs,  etc. — It  has 
often  been  held  in  Texas .  that  measures 
taken  by  a  railway  company,  after  an  ac- 
cident, by  which  it  has  changed  the  con- 
dition existing  at  the  time  of  the  acci- 
dent, can  not  be  received  as  implying  an 
admission  of  negligence.  Gulf,  etc.,  R. 
Co.  V.  McGowan,  73  Tex.  355,  11  S.  W. 
336;  Missouri  Pac.  R.  Co.  v.  Hennessey, 
75  Tex.  155,  13  S.  W.  608;  Texas  Trunk  R. 
Co.  V.  Ayres,  83  Tex.  268,  18  S.  W.  684. 

In  an  action  by  a  mail  clerk  for  in- 
juries received  through  a  collision  with 
a  mail  post,  evidence  that  after  the  ac- 
cident the  railway  company  moved  the 
post  further  from  the  track  is  not  admis- 
sible. Georgia,  etc.,  R.  Co.  v.  Cartledge, 
U6  Ga.  164,  43  S.  E.  405,  59  L.  R.  A.  118, 
reviewing  and  overruling  former  decisions 
upon  this  question. 

The  question  here  raised  is  treated  in 
the  appropriate  sections  hereinafter  con- 
sidering the  particular  points  in  contro- 
versy. 
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issues  or  is  too  remote  should  not  be  admitted.^  ^  Nor  is  evidence  as  to  matters 
not  due  to  the  neglect  of  the  carrier  alleged  by  the  plaintiff  admissible.^*  The 
rule  is  that  the  theory  of  the  case  as  made  in  the  pleadings  must  be  adhered  to 
in  the  admission  of  evidence. ^^  But  any  evidence  which  tends  to  establish  the 
facts  constituting  the  gist  of  the  acton  is  competent.^* 

§  3211.  Degree  of  Care. — In  all  cases  where  the  degree  of  care  for  which 
the  carrier  is  liable  is  dependent  upon  the  surrounding  circumstances,  evidence 
of  any  facts  which  tend  to  show  the  existing  circumstances  is  relevant  as  an 
aid  in  determining  the  carrier's  liability.^^  Evidence  that  a  railroad  company 
furnished  its  road,  ran  its  trains,  and  inspected  its  trestles  in  the  manner  which 
is  generally  believed  to  be  safe  and  prudent  should  go  to  the  jury  with  other 
evidence  on  the  question  of  due  care.^^  And  in  an  action  against  a  logging  road 
for  injury  to  a  passenger,  evidence  of  the  care  customary  among  well  con- 
structed and  operated  roads  of  the  same  class  *s  admissible.^''  But  testimony 
of  witnesses  as  to  the  comparative  equipment  of  passenger  trains  of  defendant 
railroad  company,  used  on  a  branch  line,  where  the  injury  occurred,  and  the 
trains  used  on  the  main  lines  as  to  being  modern,  should  be  excluded  as  having 
a  tendency  to  prejudice  the  jury.^**     And  in  an  action  for  personal  injuries,  a 


51.  Collateral  issues  involved — Remote- 
ness.—Where  plaintilf  was  injured,,  while 
alighting  from  a  crowded  street  car,  by 
tripping  over  something  on  the  rear  plat- 
form, and  there  was  no  evidence  that  she 
was  jostled  by  any  one,  evidence  that  the 
button  on  her  companion's  jacket  was 
torn  ofif  by  brushing  against  the  passen- 
gers as  she  was  alighting  just  before  plain- 
tiff was  properly  excluded  as  irrelevant. 
Jacobs  V.  West  End  St.  R.  Co.,  59  N.  E. 
639,  378  Mass.  116. 

52.  Evidence  as  to  matters  not  due  to 
carrier's  neglect  of  duty  inadmissible. — 
In  an  action  against  a  railroad  company 
for  injuries  caused  by  the  exposure  re- 
sulting from  its  failure  to  open  its  depot, 
evidence  that  plaintiff  was  insulted  while 
waiting  for  the  depot  to  be  opened  is  in- 
admissible. Texas,  etc.,  R.  Co.  v.  Pierce, 
10  Tex.  Civ.  App.  429,  30  S.  W.  1122. 

Where  it  appeared  that  plaintiff, -a  pas- 
senger, did  not  tell  the  railroad  company's 
servants  that  she  was  injured,  evidence 
that  they  did  not  assist  her  from  the 
coach  was  improperly  admitted.  Chicago, 
etc.,  R.  Co.  V.  Rowell,  151  S.  W.  950,  151 
Ky.    313. 

53.  Theory  must  be  adhered  to.^ — A  dec- 
laration which  alleges  that  while  deceased 
was  "attempting  to  get  off  said  car,  as 
he  was  ordered  and  forced  to  do  by  said 
conductor,  he  was  violently,  with  great 
force,  struck  and  knocked  off  said  car" 
by  a  building  placed  close  to  the  tracks 
on  which  the  train  was  running,  plainly 
pleads  the  negligent  proximity  of  the 
building  to  the  tracks  as  the  proximate 
cause  of  the  injury,  and  does  not  warrant 
the  admission  of  evidence  to  support  the 
theory  that  the  deceased  was  injured  in 
consequence  of  being  pushed  off  the  mov- 
ing car  by  one  of  defendant's  servants. 
Chicago,  etc.,  R.  Co.  v.  McDonough,  112 
111.  App.  3]5. 


54.  Evidence   of   conductor's   language, 

—Memphis  St.  R.  Co.  v.  Shaw,  110  Tenn. 
467,  75  S.  W.  713. 

In  an  action  for  injuries  to  a  passenger 
alleged  to  have  been  caused  by  the  lack 
ot  proper  repairs,  the  jury,  in  determin- 
ing the  question  of  diligence,  may  con- 
sider the  condition  of  the  track  and  rolling 
stock,  the  speed  at  the  time  and  place, 
and  every  other  fact  or  circumstance  dis- 
closed by  the  evidence  shedding  any 
light  on  the  subject.  Wright  v.  Georgia 
R.,  etc.,  Co.,  34  Ga.  330. 

55.  Degree  of  care. — See  Campbell  v. 
Duluth,  etc.,  R.  Co.,  107  Minn.  358,  120 
N.  W.  375,  22  L.  R.  A.,  N.  S.,  190. 

The  obligation  of  a  stage  proprietor,  in 
regard  to  carrying  passengers  safely,  has 
respect  to  the  team,  the  load,  the  state 
of  the  road,  as  well  as  the  manner  of  driv- 
ing. Therefore,  where  a  declaration  in 
case  alleged  that  it  was  the  duty  of  the 
defendant,  being  a  stage  proprietor,  to  use 
due  and  proper  care  in  carrying  passen- 
gers, and  that  he  had  not  used  such  care, 
evidence  in  reference  to  each  of  the  above- 
mentioned  points  was  held  admissible. 
Taylor  y.  Day,  16  Vt.  566. 

In  suit  against  railroad  for  injuries  from 
negligence  in  permitting  a  depression  on 
the  side  of  the  track,  admission  of  testi- 
mony of  plaintiff  that  he  had  got  off  at 
the  station  where  the  accident  occurred 
once,  but  that  this  was  the  only  time  he 
got  off  at  the  landing  where  the  accident 
occurred,  was  not  error.  Central,  etc.,  R. 
Co.  V.  Brown,  138  Ga.  107,  74  S.  E.  839. 

56.  Evidence  as  to  general  belief. — 
Nickles  v.  Seaboard  Air  Line  Railway,  54 
S.   E.   255,   74  S.   C.   102. 

57.  Custom  among  roads. — Campbell  w. 
Duluth,  etc.,  R.  Co.,  120  N.  W.  875,  107 
Minn.  358,  22  L..  R.  A.,  N.  S.,  190. 

58.  Comparative  equipment  of  trains. — 
Atlantic,  etc.,  R.  Co.  v.  Crosby,  53  Fla. 
400,   43    So.   318. 
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railway  company  will  not  be  permitted  to  show  that  it  had  furnished  its  passen- 
gers with  a  more  expensive  road  and  equipment  than  its  business  would  iust- 
ify.«9 

§  3212.  Pacts  Constituting  Transaction.— Where  plaintiff  sues  a  street- 
railroad  company  for  injuries  sustained  by  being  thrown  from  a  car  by  the 
conductor,  and  the  complaint  alleges  that  the  injuries  were  caused  by  the  negli- 
gence of  the  defendant,  evidence  on  the  part  of  plaintiff  which  showed  that  he 
had  an  altercation  with  the  conductor,  who  willfully  pushed  plaintiff  off  the 
car,  is  not  open  to  objection,  inasmuch  as  it  constitutes  the  transaction  by  rea- 
son of  which  plaintiff  claims  that  defendant  was  guilty  of  negligence.*" 

Parts  of  Transaction. — In  an  action  by  a  passenger  against  a  carrier  for 
injury  it  seems  that  any  part  of  the  transaction  is  admissible.  The  plaintiff 
has  the  right  to  set  before  the  jury  the  entire  transaction  wherein  the  injury 
was  sustained.®^ 

§  3213.  Statements  and  Declarations. — In  order  for  statements  and 
declarations  of  other  passenger  to  be  admissible,  except  perhaps  for  the  pur- 
pose of  contradicting  them,  they  must  be  a  part  of  the  res  gestEe.*^ 

Hearsay. — The  declarations  of  the  mother  of  an  injured  child  passenger 
immediately  after  the  accident,  are  mere  hearsay  and  no  more  binding  on  the 
estate  of  the  child  than  would  be  declarations  of  a  stranger.®^ 

§  3214.  Matter  to  Show  Notice  to  Carrier. — Notice  to  a  railroad  of  a 
defect  from  which  injury  to  a  passenger  has  resulted  is  competent  and  cogent 
evidence  in  an  action  for  the  injury,  irrespective  of  the  source  of  the  notice.®* 

§  3215.  Rules  of  Carrier. — Where  a' carrier  is  sued  for  injury  resulting 
from  the  negligent  operation  of  its  vehicles,  a  rule  of  the  carrier  directing 
the  method  of  operation  in  respect  of  which  the  suit  is  brought  is  competent 
evidence,*^  to  show  either  due  care  or  negligence  by  its  employees  toward  pas- 
sengers.*® Thus,  it  is  held  that  the  printed  rules  of  a  railroad  company  as 
to  the  movements  of  trains,  "for  the  government  and  information  of  employees 
only,"  are  admissible,  in  actions  for  personal  injuries  as  admissions  by  the  com- 
pany.®''  But  violated  rules  of  a  carrier  for  the  regulation  of  the  conduct  of  em- 
ployees are  not  admissible  in  evidence  to  show  liability  for  negligence  to  third 
persons,  who  were  ignorant  thereof,  and  did  not  rely  thereon.^s 

Passenger  Not  Relying  on  Rule. — The  rule  of  a  carrier  prescribing  the 
duties  and  powers  of  its  servants  are  not  admissible  where  it  does  not  appear 

59.  Value  of  equipment.— Gulf,  etc.,  R.  64.    Matter  to  show  notice  to  carrier.— 

Co.    V.    Southwick    (Tex.    Civ.    App.),    30  Baruth   v.    Poughkeepsie,   etc.,    R.    Co.,   85 

S    W    592  N.  Y.  S.  822,  89  App.  Div.  324. 

60.  Facts  constituting  transaction.-  This  question  will  be  taken  up  and 
Block  V.  Third  Ave.  R.  Co.,  69  N.  Y.  S.  tf^^ted  in  its  proper  place, under  the  p ar- 
il ft7  fin  Ar,r,  n;->r  1Q1  ticular  sections  treating  injuries  arising 
HOT,  60  App    Uiv.   191_.  ^^^^    different    defects,    acts    of   omission 

61.  Part  of  transaction.— Hall  !<.  Con-  ^^^  commission,  and  assaults  and  insults 
necticut   River    Steamboat    Co.,    13    Conn.  ^     emplyees    etc. 

319-  65.     Rule    regulating    operation    of    ve- 

62.  Statements  of  other  passengers. —  hide. — Frizzell  v.  Omaha  St.  R.  Co.,  124 
A  card  signed  by  passengers  the  day  after  ped.  176,  59  C.  C.  A.  382. 

a  railroad  accident,   exonerating  the   offi-  66.     To    show     care     of     negligence.— 

cers   of   the   train   from   all   blame,   is   not  Louisville,   etc.,    R.   Co    v.   Dyer,    152   Ky. 

admissible   evidence  in  a  suit   against  the  264,  153  S.  W.  194,  48  L.  R.  A.,  N.  S.,  816. 

corporation    by    the    widow  of  a    person  67.     Admissible     as     admissions. — Lake 

killed  by  such  accident.     Macon,   etc.,   R.  Shore,   etc.,   R.  Co.  v.  Ward,  35   111.  App. 

Co.  V.  Johnson,   38   Ga.   409.  423,  affirmed  in  135  111.  511,  26  N.  E.  520. 

63.  Hearsay.— Norfolk,  etc.,  R.  Co.  v.  68.  To  show  liablity  for  negligence  of 
Groseclose,  88  Va.  267,  13  S.  E.  454,  29  third  persons.— Hoffman  v.  Cedar  Rapids, 
Am.  St.  Rep.  718.  etc.,   R.   Co.    (Iowa),   139   N.  W.   165. 
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that  the  persons  injured  knew  of  the  existence  of  such  rule  or  relied  or  acted 
thereon  .^9 

Passenger  without  Knowledge  of  Rules. — Rules  affecting  the  conduct 
of  passengers  are  not  competent  against  a  passenger  in  an  action  for  personal 
injuries,  in  the  absence  of  evidence  of  knowledge  thereof  by  him  or  by  the 
public  J  ° 

Dependent  on  Degree  of  Care  Required  by  Rule. — Where  the  rules  of  a 
carrier  for  the  conduct  of  trainmen  do  not  require  more  than  the  law  requires 
of  the  carrier,  the  admission  in  evidence  of  the  rules  is  not  prejudicial;  but, 
where  such  rules  require  more  than  the  law  requires,  or  require  the  perform- 
ance of  acts  which  the  law  does  not  recognize  as  a  duty  imposed  on  the  carrier, 
they  are  inadmissibleJ^ 

Rule  Regulating  Conduct  of  Passengers— In  order  for  a  rule  regulating 
the  conduct  of  passengers  aboard  a  vehicle  to  be  admissible,  it  must  be  such 
as  to  throw  light  on  the  issues  involved.''' ^ 

Rule  Requiring  Notice  of  Accident — Evidence  Show  No  Report. — It 
has  been  held  that  a  carrier  who  maintains  a  system  of  reporting  by  employees 
of  accidents  and  of  claims  against  it  therefor,  may  show  such  system  and  that 
its  employees  did  not  report  to  it  the  happening  of  any  accident  and  that  the 
first  notice  of  the  claim  was  from  plaintiff.''^  The  lack  of  such  report  does 
not  prove  the  absence  of  the  accident,  but  it  is  admissible  as  tending  to  con- 
tradict the  plaintiff's  witnesses.''^*  The  only  probative  force  of  lack  of  report 
is  to  excuse  the  defendant  from  calling  witnesses  who  might  explain  the  situ- 
ation or  contradict  the  testimony  of  those  produced  by  a  plaintiff.  Never  hav- 
ing had  any  report  that  an  accident  has  happened,  the  defendant  does  not  know 
what  driver,  or  motorman,  or  conductor  to  call  as  a  witness;  and  it  can  prove 
the  lack  of  report  for  the  purpose  of  excusing  itself  from  the  imputation  of 

69.  Passenger  not  relying  on  rules. —  game  was  for  money,  and  that  gambling 
Illinois  Cent.  R.  Co.  v.  Downs,  123  111.  was  prohibited  on  the  boat  by  defendant's 
App.  545.  rules,  was  not  admissible,  though  the  cap- 

70.  Passenger  without  knowledge  of  tain  may  have  had  knowledge  that  the 
rule. — Merrill  v.  Michigan  Cent.  R.  Co.,  rule  was  being  violated,  as  it  could  not 
158  III.  App.  38.  be   said   that   the  shooting   was   a   ncces- 

71.  Dependent  on  degree  of  care  re-  sary  or  probable  result  of  the  gambling. 
quired. — Chicago,  etc.,  R.  Co.  v.  Lamp-  Tall  v.  Baltimore  Steam  Packet  Co.,  44 
man,  104  Pac.  533,  18  Wyo.  106,  35  L.  R.  Atl.  1007,  90  Md.  248.  47  L.  R.  A.  130. 

A.,  N.  S.,  317,  Ann.  Cas.  1913C,  788.  73.  Failure  of  employees  to  report  ac- 

Where  the  court  can  say  as  a  matter  of  cident.— Sturgis  v.  Fifth  Ave.  Coach  Co., 

law   that  the  failure  of  trainmen  to  com-  107  N.  Y.  S.  370,  133  App.  Div.  658. 

ply   with   the   rules    of   a   carrier    for   the  i„    ^„    ^^^j^^   ^     j^^^   ^   ^^^^^^   ^.^jj 

protection  of  its  passengers  is  not  a  vio-  company  for  injuries  sustained  by  a  pas- 

lation  of  any  duty  imposed  by  law  on  the  ^              evidence  that  one  of  its  rules  re- 

carrier,    the    rules    should     be      excluded^  j.^^j  ^  ^            ^^  ^^^  happening  of  an  ac- 

P     ''\^.°,'   i\  w         in«    l^  T^T^T  "^T    Q  cident    was    admissible    as    supplementing 

l^l■  Inn    Caf ';°813C  '7S8                 '            '  ^he  evidence  that  the  conductor  in  charge 

''xe^trmony'VoS  ^e  of  law.-Testi-  tT  ^^.  ''ftr±r:r''l'f  F"  H  t 

,  ,,•'    J  .         iu   ..  iu         1          j:  j-t,  dent,    and    that    none    occurred,      rield   v. 

mony  of  the  driver  that  the  rules  of  the  ^^^  york  City  R.   Co..  96   N.   Y.  S.  457, 

company    required   him    not    to    take    any  109  App.  Div.  831. 

passengers  when  the  car  became  damaged  -  -T  •  •  ■<  j 
en  route  shows  the  rule  of  law  on  that  '^*-  I"  a"  ^^^t'on  against  a  street  railroad 
subject  irrespective  of  any  rule  of  the  company  for  injuries  to  a  passenger,  re- 
company,  and  is  properly  admitted.  Allen  «ived  while  alighting  from  a  car,  evi- 
V.  Dry-Dock,  etc.,  R.  Co.,  3  N.  Y.  S.  738,  dence  by  defendants  accident  clerk  that 
19   N.   Y    St.  Rep.   114.  defendant  had  received  no   report  of  the 

72.  Rule  regulating  conduct  of  passen-  accident  is  admissible  as  tending  to  show 
gers.— Where  two  passengers  on  defend-  that  no  such  accident  occurred,  and  also 
ant's  boat  engaged  in  a  quarrel  over  a  t°  explain  why  defendant  failed  to  call  as 
game  of  cards,  which  ultimately  resulted  witnesses  its  employees  in  charge  of  the 
in  a  shooting  which  injured  plaintiff,  an  car.  McArthur  v.  New  York  City  R.  Co., 
innocent    third    party,    evidence    that    the  103  N.  Y.  S.  103,  53  Misc.  Rep.  392. 
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not  having  called  witnesses  who  might  have  explained  the  situationJ^  But 
other  authorities  agree  that  evidence  offered  by  the  defendant,  to  show  that  no 
reports  of  the  accident  had  been  made  by  its  employees,  and  that  it  had  not 
been  able  to  hear  of  any  one  who  knew  anything  about  the  accident,  is  inadmissi- 
ble, when  objected  to  by  the  plaintiff^''  Thus,  it  has  been  said  that  such  evi- 
dence, to  show  the  existence,  of  a  rule  requiring  reports,  will  not  be  allowed 
when  the  effect  thereof  is  to  afford  counsel  an  opportunity  in  argument  to  dis- 
credit plaintiff's  claim  regarding  the  accident,  though  it  was  not  attempted  to 
show  that  no  report  was  madeJ'''  It  is  held  that  evidence  of  the  rules  and 
regulations  of  the  defendant  in  relation  to  reports  of  accidents  to  be  made 
by  conductors  and  motormen  is  properly  excluded. ''^^  Where  the  defendant 
actually  had  notice  of  an  accident  the  day  after  its  occurrence,  it  is  not  error 
to  refuse  te  permit  it  to  show  its  system  of  receiving  reports  from  its  employees, 
and  the  fact  that  it  had  received  no  report  of  the  accident  in  question.'^^ 

§  3216.  Habit  or  Custom. — The  admissibility  of  evidence  showing  a  habit 
or  custom  in  order  to  establish  or  rebut  the  claim  of  negligence  will  be  treated 
in  the  following  appropriate  specific  sections.  A  custom  may  be  proven  to  show 
a  waiver  of  a  stipulation  in  the  contract  of  carriage.**' 

Negative  evidence  of  a  custom  or  habit  as  to  a  certain  fact  is  of  little  or 
no  probative  value  and  immaterial,  where  there  is  positive  evidence  that  such 
was  not  the  case.  Thus,  it  is  held  that  there  is  no  error  in  rejecting  evidence 
that  it  was  the  custom  and  habit  of  the  company  to  have  a  stool  in  its  proper 
place  up  to  the  time  of  starting  the  train  when  there  is  positive  evidence  in  be- 
half of  plaintiff  that  it  was  out  of  place  when  he  was  injured.^^ 

§  3217.  Evidence  of  Other  Accidents,  Transactions,  etc. — In  General. 

— The  general  rule  is  that,  when  a  party  is  sued  for  damages  arising  from  a 
particular  act  of  negligence  imputed  to  him,  disconnected,  though  similar, 
negligent  acts  are  not  inadmissible.  It  seems  that  evidence  of  other  accidents 
or  transactions  are  not  relevant  to  establish  the  existence  of  negligence  in  the 
particular  transaction  on  which  the  suit  is  based,*^  and  such  evidence  can  not 
he  admissible  for  the  purpose  of  establishing  willful  injury.^^     g^t  ^  different 


75.  Sturgis  V.  Fifth  Ave.  Coach  Co.,  107 
N.  Y.  270,  132  App.  Div.  058. 

76.  Evidence  of  reports  held  inadmissi- 
ble.— Guenther  v.  Metropolitan  R.  Co.,  23 
App.   D.   C.   493. 

77.  Rule  requiring  report  not  allowed. 
—Hardin  v.  Fort  Worth,  etc.,  R.  Co.,  49 
Tex.  Civ.  App.  184,  108  S.  W.  490. 

78.  Rules  and  regulation  as  reports  of 
accidents. — Becker  v.  Buffalo,  etc..  Tract. 
Co.,  52  Pa.  Super.  Ct.  93. 

79.  Where  defendant  has  actual  notice. 
—Smith  V.  Chicago  City  R.  Co.,  169  111. 
App.   570. 

80.  In  an  action  for  personal  injuries  re- 
ceived by  a  shipper  while  riding  in  a  stock 
car  with  a  horse  shipped  by  him,  evidence 
of  a  custom  on  the  part  of  defendant's 
conductors  in  permitting  shippers  of  live 
stock  to  ride  in  the  car  with  the  stock  is 
admissible  to  show  a  waiver  by  defend- 
ant of  a  stipulation  in  the  shipment  con- 
tract requiring  plaintiff  to  ride  in  the 
caboose.  Missouri,  etc.,  R.  Co.  v.  Cook, 
12   Tex.    Civ.    App.    203,    33    S.   W.    669. 

In  an  action  for  injuries  while  riding 
on  a  stock  train,  defendant  pleaded  the 
contract   on   which   plaintiff  was   shipping 


his  stock,  and  showed  that  it  stipulated 
that  plaintiff  would  remain  in  the  caboose 
while  the  train  was  in  motion,  and  that  his 
failure  to  observe  the  regulation  should  be 
prima  facie  evidence  of  negligence  on  his 
part.  Plaintiff  pleaded  that  defendant 
through  its  conductor  waived  the  con- 
tract, and  had  authority  to  do  so.  Held, 
that  evidence  that  it  was  customary  for 
shippers  of  stock  to  ride  on  the  engine 
was  admissible  as  showing  that  the  con- 
ductor had  authority  to  waive  the  con- 
tract. Missouri,  etc.,  R.  Co.  v.  Avis,  41 
Tex..  Civ.  App.  72,  91  S.  W.  877,  judgment 
affirmed   in   93   S.  W.  424. 

81.  Negative  evidence. — Atlanta,  etc.,  R. 
Co.  V.  Holcombe,  88  Ga.  9,  13  S.  E.  751. 

82.  Other  acts,  transactions,  etc. — Hig- 
ley  V.  Gilmer,  3  Mont.  90,  35  Am.  Rep. 
450. 

83.  Willful  injury. — In  an  action  for  in- 
juries to  a  street  car  passenger,  by  the 
sudden  starting  of  the  car  as  he  was  at- 
tempting to  board  it,  evidence  of  a  similar 
accident  to  witness  on  the  same  evening 
at  about  the  same  place  was  inadmissible 
under  a  count  charging  a  willful  injury. 
Denver  City  Tramway  Co.  v.  Cowan,  51 
Colo.  64,  116  Pac.  136. 
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rule  applies  when  the  purpose  of  the  evidence  is  to  establish  a  previous  and 
continuous  defective  condition  of  a  thing,  and  knowledge  or  notice  thereof  upon 
the  part  of  the  person  sought  to  be  charged,®*  or,  perhaps,  when  its  purpose  is 
to  charge  one  with  notice  of  another's  imcompetency  and  probably  in  a  few 
other  instances. 8^  It  is  only  in  a  few  jurisdictions  that  the  character  of  a  per- 
son for  negligence  or  prudence  may  be  used  to  show  that  he  probably  was  or 
was  not  careful  on  a  given  occasion.  But  the  law  seems  to  permit  the  use  of 
single  acts  of  an  employee,  etc.,  for  the  purpose  of  establishing  notice  of  in- 
competency, and  this  rule  does  not  seem  to  be  inconsistent  with  that  rejecting 
particular  acts  as  evidence  of  the  objective  fact.®^ 

Evidence  by  Comparison. — Evidence  is  admissible  of  the  rate  of  speed 
at  which  a  train  was  run  at  the  time  of  the  accident  by  comparison  with  the 
speed  of  trains  at  other  times,  as  is  also  evidence  of  the  condition  erf  the  track 
at  the  time  of  the  accident  by  comparison  with  its  condition  at  other  times.®' 

Evidence  to  Rebut  Negligence. — Evidence  in  relation  to  negligence  and 
improper  construction  would  not  be  rebutted  by  proof  that  such  construction 
had  never  before  happened  to  result  in  an  accident,  nor  would  evidence  as  to 
the  want  of  skill  or  the  negligence  of  the  employee  be  met  by  proof  that  he  had 
never  before  suffered  any  disaster.  Such  evidence  would  only  tend  to  dis- 
tract the  attention  of  the  jury  by  raising  a  multitude  of  collateral  issues  having 
no  material  bearing  on  the  questions  to  be  decided.®® 

§  3218.  Character  of  Parties. — The  general  rule  seems  to  be  that  it  is  not 
competent  to  give  evidence  of  the  general  character  of  the  parties  to  proceedings, 
much  less  of  particular  facts  not  in  issue  in  the  cause,  with  a  view  of  raising 
a  presumption  either  favorable  to  one  party  or  disadvantageous  to  his  antag- 
onist.®^ 

§  3219.  Stations  and  Stopping  Places. — ^Where  evidence  of  a  particular 
fact  or  condition  of  things  can  have  no  relevant,  material  bearing  on  the  question 
of  the  carrier's  liability,  it  is  immaterial  and  its  exclusion  is  proper.^o     Hence  in 

84.   Other  accidents  and   transactions. —  7,  affirmed  in  Exton  v.  Central  R.  Co.,  46 

Denver   City  Tramway   Co.  v.   Cowan,   51  Atl.  1099,  63  N.  J.  L.  3.56,  56  L,.  R.  A.  508. 

Colo.  64,  116  Pac.  136.  85.  To  show  notice  of  incompetency. — 

Tn   an  action  by  a  passenger  against  a  Denver   City  Tramway   Co.  v.   Cowan,  51 

railroad   company   for   injuries   caused   by  Colo.  64,  116  Pac.  136,  citing  Rio  Grande, 

the   derailment  of  its  train,   evidence  that  etc.,   R.    Co.   v.    Campbell,   44    Colo.   1,   96 

the  train  on  which  the  accident  occurred,  Pac.  986. 

and    of   which    witness   was    a    conductor,  86.  Denver  City  Tramway  Co.  v.  Cowan, 

had  run  off  the  track  seven  or  eight  times  51  Colo.  64,  116  Pac.  136. 

within   a  month  before  the  accident,  was  87.  For  purposes  of  comparison. — Ohio, 

admissible.    Mobile,    etc.,    R.    Co.   v.    Ash-  etc.,   R.  Co.  v.  Selby,  47  Ind.  471,  17  Am. 

craft,  48  Ala.  15.  Rep.   719. 

In  an  actiofi  to  recover  for  injuries  oc-  88.  Rebuttal  evidence. — Hodges  v. 
casioned  by  the  upsetting  of  the  defend-  Bearse,  139  111.  87,  31  N.  E.  613. 
ant's  coach,  evidence  of  former  accidents  In  an  action  for  injuries  sustained  by 
occurring  under  the  same  driver  is  ad-  the  negligence  of  a  street  car  company 
missible  to  prove  a  bad  condition  of  the  in  allowing  a  car  to  dart  down  a  grade 
road,  or  a  want  of  familiarity  with  it.  Hig-  after  being  uncoupled,  evidence  that  de- 
ley  V.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  fendant's  servants  had  stopped  cars  at  the 
450.  same    point   without   accident   is   inadmis- 

Where    a   passenger,    in    attempting   to  sible,  since  it  does  not  tend  to  rebut  evi- 

have  her  baggage  checked  in  a  part  of  the  dence    of   negligence    on    the    occasion   in 

depot    under    the    control    of    the    railway  question.     Joliet  St.  R.  Co.  v.  Call,  43  111. 

company,  was  knocked  down  by  scuffling  App.  41. 

cabmen   who   were    not    servants     of   the  89.   Berger  v.   Chicago,   etc.,   R.   Co.,   97 

company,  evidence  of  previous  similar  oc-  Mo.  App.  137,  71  S.  W.  103;  Breen  v.  St. 

currences,  to  the  annoyance  and  injury  of  Louis   Trans.   Co.,   103   Mo.   App.   479,   77 

passengers,   was    admissible    to    show   the  S.  W.    78.     See   post,    "Assaults,     Insults, 

danger    to    passengers    existing    at    that  etc.,  by  Servants,"  §  3231. 

place,  and  that  servants  of  the  company  90.   Irrelevant  and  immaterial  evidence. 

in  charge    of    the    depot    had    knowledge  — On  a  stormy  night   plaintiff  attempted 

thereof.    Judgment  43  Atl.  486,  63  N.  J.  L.  to    board    defendant's    train,    which   had 
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an  action  against  a  street  car  company  for  injuries  to  a  passenger,  resulting  from 
a  trench  in  the  street  at  which  a  car  was  negligently  stopped,  evidence  that  the 
trench  was  not  dug  by  defendant,  but  by  a  gas  company,  is  immaterial.^i  Where 
a  carrier  holds  out  a  station  as  a  proper  place  for  its  passengers  to  go  for  the 
purpose  of  taking  its  cars,  and  the  passengers  have  the  right  to  regard  them- 
selves as  having  come  to  the  station  by  its  invitation,  the  carrier,  though  not 
controlling  the  station,  but  using  it  for  his  own  benefit  under  an  agreement 
with  a  lessee  thereof,  is  liable  to  the  passengers  for  injuries  caused  by  defects 
in  the  rules  regulating  the  use  of  the  station,  and  the  details  of  an  agreement 
with  the  lessee  are  inadmissible.^^  And  where  the  question  is  whether  or  not 
defendant  was  negligent  in  failing  to  provide  proper  platform  facilities,  whether 
or  not,  in  determining  the  plan  of  operating  a  street  railway,  it  is  proper  to 
consider  the  desires  of  the  traveling  public,  where  they  can  be  taken  into  con- 
sideration without  interfering  with  safety  in  the  operation  of  the  road,  is  prop- 
erly excluded. 8* 

Evidence  to  Establish  Degree  of  Care  Required. — Special  Circum- 
stances.— Any  fact  which  materially  tends  to  show  the  existence  of  special  cir- 
cumstances and  notice  thereof  on  the  carrier's  part  is  admissible  on  the  ques- 
tion of  degree  of  care  required.^*  In  an  action  against  a  railroad  company  for 
injuries  received  near  a  station,  the  facts  that  defendant  advertised  an  excur- 
sion, and  that  the  train  was  late,  and  a  crowd  had  assembled  at  the  depot  were 
material  on  the  question  of  the  amount  of  care  and  diligence  required  of  de- 
fendant. ^^ 

Evidence  as  to  Accommodations  at  Other  Places. — Where  the  question 
is  as  to  the  sufficiency  of  the  accommodations  provided  by  a  railroad  company 
for  passengers  alighting  from  its  trains,  under  usual  and  ordinary  conditions, 
testimony  as  to  accommodations  furnished  by  the  same  company  for  like  pur- 
poses at  other  nearby  stations  is  competent.^*  Thus,  evidence  to  show  pre- 
cautions taken  at  other  stations  and  upon  other  roads  to  prevent  passengers 
being   forced   against   and   between   moving   cars   is   properly   admitted. ^'^      But 

stopped    with    the    caboose    several   rods  Kuhlen  v.   Boston,  etc.,  R.  Co.,  193  Mass. 

north  of  the  depot  platform  and  two  car  341,  79  N.   E.  815,  7   L.  R.  A.,  N.  S.,  729. 

lengths    north     of    an     uncovered    cattle  93.   Propriety   of  considering  wishes  o£ 

guard,  which  was  constructed  across  both  public. — Beverley  v.   Boston   Elev.   R.   Co., 

tracks   of    the    road    and    between    them.  194  Mass.  450,  80  N.  E.  507. 

Plaintiff  asked  the  night  watchman  if  he  94.    Special     circumstances. — In    an     ac- 

would    have    to   walk   that    far    back,    and  tion  against  a  street  car  company  for  per- 

was    answered     affirmatively.      While     on  sonal  injuries  to  a  passenger  by  the  jost- 

his  way  to  the  caboose,  he  met  the  con-  ling  and  turning  of  the  seats  by  a  crowd 

ductor,   who   said   nothing   to   him   of   the  which    rushed    onto    the   car    at  a    public 

danger,    and    before    he    reached    the    ca-  amusement    place,    where    it    stopped    on 

boose   he   fell   into   the    cattle    guard.      In  the    Sunday    on    which    plaintiff    was    in- 

an  action  to  recover  for  his  injuries,  held,  jured,    evidence    that    at    about    the    same 

that     the     question    whether     the     cattle  hour     on     Sundays     in     the     amusement 

guard    was     properly    situated     and    con-  season  of  proceeding  years  the  crowd  had 

structed  was   immaterial,   as   the   evidence  customarily  rushed  upon  the  cars  and  jos- 

established     negligence      independent     of  tied    passengers,    was    admissible    on    the 

that   question.     Hartwig  v.   Chicago,   etc.,  question   of  the   degree  of  care  the   com- 

R.  Co.,  49  Wis.  358,  5  N.  W.  865.  pany    should    have     exercised    to    protect 

Fact  intended  to  provoke  merriment. —  passengers   in   alighting  at   such  place  on 

In    an    action    for    injury    sustained    by    a  such   occasions.     Glcnnen  v.  Boston  Elev. 

passenger  in  attempting  to  alight  from  a  R.  Co.,  93  N.  E.  700,  207  Mass.  497,  33  L. 

train,    defendant    was    properly    not    per-  R.   A.,   N.   S.,   470. 

mitted  to  ask  her  as  to  the  height  of  her  95.   Particular   facts   to   show   degree   of 

shoe   heels   at   the   time   of   injury,   where  care  required. — International,   etc.,^  R.   Co. 

the   question   was   not   pertinent   and   was  v.  Foster,  63  S.  W.  952,  26  Tex.  Civ.  App. 

evidently  asked  to  provoke  merriment  at  497. 

her    expense.      St.    Louis,    etc.,    R.    Co.    v.  96.   Evidence   as  to   accommodations  at 

Briggs,  87  Ark.  581,  113  S.  W.  644.  other  places. — Chesapeake,  etc.,  R.   Co.  v. 

91.     Evidlence    as    digging    of   trench.—  Barger,  112  Va.  688,  72  S.  E.  693. 

Walsh  V.  Richmond,  etc.,   R.   Co.,   108   N.  97.     Precautionary     measure     taken     at 

Y.  S.  950,  124  App.  Div.  533.  other   points. — Reschke   v.    Syracuse,    etc., 

98.     Details    of    agreement     in    lease.—  R.  Co.,  139  N.  Y.  S.  555,  155  App.  Div.  48. 
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where  the  propriety  of  the  arrangement  of  the  tracks,  or  the  construction  of  the 
platform,  or  the  practice  in  discharging  passengers  under  ordinary  circumstances 
is  not  in  issue,  the  defendant's  offer  to  prove  that  at  other  places  an  arrange- 
ment of  tracks  and  the  method  of  drawing  up  trains  for  the  discharge  of  pas- 
sengers are  substantially  the  same  as  at  the  place  of  the  accident,  is  properly 
rejected.^*  So  where  a  passenger  was  caught  between  the  car  and  a  railing 
parallel  to  the  track  extending  over  a  viaduct,  evidence  is  not  admissible  to  show 
how  similar  viaducts  are  protected  by  railings  in  other  cities,  as  the  question  in 
issue  is  whether  the  construction  and  maintenance  of  this  particular  railing  is 
negligence,  which  must  be  decided  from  evidence  showing  its  construction.^® 
The  rule  is  applicable  when  a  passenger  is  injured  while  alighting  from  a  street 
car  at  a  dangerous  place.i 

Evidence  as  to  Degree  of  Care  Used. — Where  it  is  alleged  that  an  injury 
resulted  from  the  carrier's  failure  to  use  the  required  amount  of  care  as  to  its 
station,  stopping  place,  facilities  for  boarding,  etc.,  relevant  and  material  facts, 
such  as  condition  of  the  premises, ^  the  provisions  made  for  passengers  in  the 
connections  set  forth  in  the  pleading,^  the  extent  of  the  defective  condition  and 
the  amount  necessary  repairs  would  have  cost,*  the  carrier's  permitting  the  use 
of  or  adopting  as  its  own  particularly  dangerous  facilities,  and  the  carrier's  no- 
tice of  the  defective  and  dangerous  conditions,  are  admissible. ^  As  the  extent 
of  accommodation  at  a  station  is  dependent  upon  whether  the  station  is  a  regular 
stop  or  a  flag  stop,  evidence  as  to  the  passenger's  business  handled  there  is  ad- 
missible.® 

To  Show  Condition  of  Premises  or  Facilities. — To  be  admissible  to  show 
the  condition  of  the  premises  or  facilities  at  the  time  of  the  injury,  the  evidence 
must  be  relevant  to  the  case  as  laid,'''  material  in  its  effect  upon  the  rights  of  the 


98.  Under  special  conditions. — Ranney 
V.  St.  Johnsbury,  etc.,  R.  Co.,  67  Vt.  594, 
32  Atl.  810. 

In  an  action  for  injuries  to  plaintiff,  a 
passenger,  while  alighting  from  a  car, 
owing  to  defendant's  alleged  negligence 
in  failing  to  provide  plaintiff  a  safe  means 
to  alight,  the  car  steps  being  alleged  to 
have  been  at  an  unsafe  distance  from  the 
platform,  evidence  that  defendant's  plat- 
form at  the  station  was  a  greater  distance 
below  the  car  steps  than  at  other  places, 
and,  by  reason  of  that  fact,  necessarily 
dangerous,  was  inadmissible.  Louisville, 
etc.,  R.  Co.  V.  Mount,  101  S.  W.  1182,  31 
Ky.  L.  Rep.  210. 

99.  Particular  circumstances. — Joyce  v. 
Metropolitan  St.  R.  Co.,  118  S.  'W.  21, 
219   Mo.   344. 

1.  Dangerous  stopping  place. — In  an 
action  by  a  passenger  for  injuries  sus- 
tained while  alighting  from  a  street  car, 
which  it  was  alleged  was  stopped  at  a  dan- 
gerous place,  evidence  that  there  were 
a  great  number  of  other  places  in  the  city 
just  as  dangerous,  and  at  which  passengers 
were  constantly  alighting  without  injury, 
was  not  admissible.  Mobile,  etc.,  R.  Co.  v. 
Walsh,  40  So.   560,  146  Ala.  295. 

2.  This  question  is  taken  up  at  length 
in  a  subsequent  paragraph. 

3.  Provisions  made  for  passengers.^— 
Testimony  with  reference  to  a  step,  placed 
by  a  conductor  on  the  wrong  side,  as  al- 
leged, of  a  railroad  train,  so  as  to  bring 
passengers  in  alighting  upon  another 
track,   is  competent,   in   an  action  for  the 


death  of  one  struck  by  a  train  on  said 
track,  to  show  what  provision  had  been 
made  for  passengers,  though  deceased 
was  not  shown  to  have  been  -misled  into 
getting  oft  on  that  side  by  seeing  the  step, 
where  he  was  in  fact  shown  to  have  got- 
ten off  in  such  a  manner  as  necessarily  to 
have  seen  it.  Lustig  v.  New  York,  etc., 
R.  Co.,  65  Hun  547,  20  N.  Y.  S.  477,  48  N. 
Y.  St.  Rep.  916. 

4.  Cost  of  repairs. — In  an  action  against 
a  street  railway  company  for  injuries 
caused  by  a  defect  in  a  car  used  as  a  wait- 
ing place  for  passengers,  evidence  that 
the  defect  could  have  been  remedied  by 
the  expenditure  of  $2  was  admissible  as 
proving  want  of  care  on  the  part  of  the 
company  in  not  making  repairs  before  the 
accident.  Haskell  v.  Manchester  St.  Rail- 
way,  64  Atl.   186,   73   N.   H.   587. 

5.  These  questions  are  treated  in  sub- 
sequent paragraphs. 

6.  In  an  action  against  a  railroad  com- 
pany for  illness  caused  by  lack  of  ac- 
commodations at  a  station,  evidence  that 
all  regular  passenger  trains  except  fast 
trains  stopped,  that  from  ten  to  o.ie  hun- 
dred passengers  used  it  daily,  that  hacks 
attended  trains  regularly,  and  that  the 
deed  to  defendant's  predecessor  had  been 
drawn  to  the  land  for  a  station,  held  com- 
petent to  show  whether  the  station  was 
a  regular  or  only  a  flag  station.  Choc- 
taw, etc.,  R.  Co.  V.  Stanford,  106  S.  W. 
205,    84   Ark.   406. 

7.  To  show  condition. — Where,  in  an 
action    for  injuries    while    alighting,    evi- 
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parties,®  and  not  too  remote  in  point  of  time  or  use.^  Where  the  question  is  as 
to  the  distance  from  the  step  of  the  car  to  the  ground  below,  a  witness  can 
testify  as  to  the  existence  of  a  fill  at  the  place  of  the  accident,  the  evidence  tend- 
ing to  show  that  there  is  no  platform,  and  to  show  the  distance  to  the  ground  ;^'^ 
and  for  the  same  reasons  testimony  that  there  is  a  ditch  at  the  place  of  the  acci- 
dent is  admissible.il  Where  it  is  alleged  that  the  distance  of  the  car  steps  from 
the  platform  is  unsafe,  evidence  of  plaintiff's  witnesses  as  to  their  measuring 
the  distance  from  the  car  steps  to  the  platform  is  inadmissible  without  proof 
either  that  the  measurement  was  made  on  the  car  from  which  plaintiff  fell,  or 
from  others  commonly  used  by  defendant,  and  that  defendant's  cars  are  supplied 


dence  showed  that  the  train's  approach 
to  the  depot  had  been  properly  an- 
nounced, and  the  way  from  the  train  to 
the  platform  was  lighted,  evidence  of  the 
extent  of  the  carrier's  freight  business, 
conducted  at  its  freight  depot  on  the 
other  side  of  the  track,  and  on  the 
side  that  the  passenger  attempted  to 
alight,  was  inadmissible,  at  least  in  the 
absence  of  evidence  that  the  passenger 
knew  of  the  existence  of  the  freight  de- 
pot, or  that  he  had  business  to  transact 
there.  Louisville,  etc.,  R.  Co.  v.  Payne, 
118  S.  W.  352,  133  Ky.  539,  19  Am.  & 
Eng.   Ann.   Cas.   394. 

Condition  at  other  times. — In  an  ac- 
tion for  injuries  incurred  in  alighting 
from  a  train  at  a  station  at  night,  under 
an  allegation  that  the  station  was  not 
properly  lighted  at  the  time,  testimony 
that  it  was  not  lighed  at  times  before  and 
after  the  injury  is  not  competent.  Agu- 
lino  V.  New  York,  etc.,  R.  Co.,  43  Atl. 
63,  21  R.  I.  263. 

In  an  action  against  a  railroad  com- 
panj'  for  injuries  to  a  passenger  from 
slipping  on  a  station  platform,  evidence 
that  shortly  after  the  accident  great 
crowds  arrived  at  and  departed  from  the 
station  without  accident  was  properly  ex- 
cluded. Newcomb  v.  New  York,  etc.,  R. 
Co.,  81   S.  W.   1069,  182   Mo.  687. 

Defendant's  depot  was  surrounded  by 
a  platform,  with  a  plank  incline  at  the 
freight-room  door,  over  which  plaintiff 
passenger  fell  in  the  evening,  the  plat- 
form not  being  lighted,  as  testified  by 
plaintiff.  Held,  in  an  action  for  the  in- 
juries, it  was  proper  to  reject  evidence 
to  show  that  the  incline,  while  it  had  been 
there  for  thirty  years,  had  never  caused 
an  accident,  where  the  element  of  dark- 
ness was  not  contained  in  the  evidence, 
as  it  did  not  present  substantially  the 
same  conditions.  Sullivan  v.  Delaware, 
etc.,  Canal  Co.,  47  Atl.  1084,  72  Vt.  353. 

Other  defects. — Evidence  that,  some 
time  before  plaintifif  was  injured  by  fall- 
ing into  a  hole  in  defendant's  passenger 
platform,  there  were  other  holes  in  the 
platform,  to  which  the  attention  of  de- 
fendant's station  agent  was  called,  is  in- 
admissible. Louisville,  etc.,  R.  Co.  v. 
Henry,  44  S.  W.  428,  19  Ky.  L.  Rep.  1783. 

8.  Evidence  immaterial. — In  an  action 
for    injuries    sustained    in    attempting    to 


alight  from  a  car  upon  defendant's  depot 
platform,  the  mere  fact  that  such  plat- 
form is  higher  than  the  one  at  another 
station  is  immaterial,  and  evidence  of 
such  fact  is  inadmissible.  Nichols  v.  Du- 
buque, etc.,  R.  Co.,  68  Iowa  732,  28  N. 
W.  44.  _ 

9.  Evidence  too  remote. — On  an  issue 
whether  a  platform  on  which  plaintiff 
slipped  while  jumping  from  a  moving 
train  was  greasy  at  the  time,  evidence  as 
to  whether  there  was  grease  on  it  five 
months  before  was  too  remote.  Nev.-- 
comb  V.  New  York,  etc.,  R.  Co.,  69  S.  W, 
348,    169    Mo.    409. 

On  an  issue  whether  a  platform  on 
which  plaintiff  slipped  while  jumping 
from  a  moving  train  was  greasy  at  the 
time,  evidence  as  to  whether  there  was 
grease  on  the  platform  a  week  afterwards 
was  inadmissible.  Newcomb  v.  New  York, 
etc.,    R.    Co.,   69   S.  W.   348,   169   Mo.   409. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  defendant's  train, 
evidence  of  the  condition  of  the  pavement 
where  defendant  alighted,  four  or  five 
weeks  after  the  accident,  tending  to  show 
the  existence  of  lumps  of  coal  and  clink- 
ers, should  be  excluded.  Missouri,  etc., 
R.  Co.  V.  Dunbar,  49  Tex.  Civ.  App.  12, 
108  S.  W.  500. 

Evidence  not  too  remote. — ^In  an  action 
against  a  company  for  injuries  received 
on  its  station  platform,  evidence  that  ob- 
structions were  there  an  hour  after  the 
accident  was  admissible  to  corroborate 
evidence  that  they  were  there  at  the  time 
of  the  accident.  New  York,  etc.,  R.  Co. 
V.  Mushrush,  11  Ind.  App.  192,  37  N.  E. 
954,   38   N.  E.  871. 

Evidence  of  the  existence  of  a  hole 
in  a  depot  platform  ten  hours  after  an 
accident  caused  thereby,  was  properly  ad- 
mitted to  prove  the  condition  of  the  plat- 
form at  the  time  of  the  accident,  where 
limited  by  the  charge  of  the  court  to 
that  purpose.  Texas  Mid.  R.  Co.  v. 
Brown    (Tex.    Civ.   App.),    58   S.   W.    44. 

10.  Distance  from  step  to  ground.^ 
International,  etc.,  R.  Co.  v.  Clark  (Tex. 
Civ.  App.),  71  S.  W.  587,  judgment  re- 
versed in  72   S.  W.   584,  96  Tex.   349. 

11.  Existence  of  ditch. — International, 
etc.,  R.  Co.  V.  Clark  (Tex.  Civ.  App.),  71 
S.  W.  587,  judgment  reversed  in  72  S. 
W.  584,  96  Tex.  349. 
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with  steps  of  uniform  size  and  depth. 12  Where  a  passenger  is  injured  while 
attempting  to  alight,  resulting  from  the  stool  on  which  he  stepped  turning  over, 
evidence  was  admissible  which  tended  to  show  that  the  stool  was  improperly  con- 
structed, and  as  to  the  frequency  with  which  such  stools  turned  an4  caused  pas- 
sengers to  fall.^^ 

Other  Accidents  and  Transactions. — In  an  action  to  recover  for  injuries 
received  by  a  passenger  who  fell  from  a  station  platform  while  waiting  for  a 
train,  evidence  that  other  persons  had  so  fallen  from  the  same  platform,  and 
under  similar  circumstances,  was  admissible.^*  Where  the  defendant  gives  in 
evidence  that  he  has  carried  a  large  number  of  persons  from  its -station  without 
accident,  testimony  that  others  had  met  with  accidents  at  the  same  place  when 
attempting  to  board  defendant's  train,  at  a  time  before  the  accident  to  plaintiff,  is 
proper  rebuttal^^ 

Explanation  of  Situation  and  Surrounding  Circumstances.— Where  a 

passenger  is  injured  by  being  pushed  into  a  pit  as  she  is  endeavoring  to  board  a 
street  car  at  defendant's  terminal  station,  evidence  of  defendant's  superintendent, 
explaining  the  arrangements  for  the  transfer  of  passengers  at  that  point,  and 
describing  the  necessary  steps  they  are  required  to  take  to  effect  the  change, 
is  admissible  to  explain  the  situation  and  to  show  the  volume  of  travel  and  the 
sufficiency  of  defendant's  mode  of  service  adopted  for  the  protection  of  pas- 
sengers. ^^ 

Failure  to  Use  Precautionary  Measures — Collateral  Matters. — Where 
the  carrier's  liability  is  predicated  upon  a  particular  act,  alleged  to  be  negli- 
gent, evidence  of  collateral  matters  which  have  a  relevant  and  material  bearing 
on  the  case,  such  as  the  failure  to  take  other  precautionary  measure  to  avoid 
injury,^'''  is  admissible.     And  any  evidence  such  as  a  custom  of  the  passengers. 


12.  Evidence  as  to  measurement  of  dis- 
tances.— Louisville,  etc.,  R.  Co.  v.  Mount, 
101  S.  W.  1182,  31  Ky.  L.  Rep.  210. 

13.  Condition  of  stools  or  boxes  for 
alighting. — -Missouri,  etc.,  R.  Co.  v.  Dun- 
bar, 49  Tex.  Civ.  App.  12,  108  S.  W.  500. 

14.  Other  accidents  from  same  cause.-— 
Missouri  Pac.  R.  Co.  v.  Neiswanger,  41 
Kan.  621,  21  Pac.  582,  13  Am.  St.  Rep. 
304. 

In  an  action  for  injuries  caused  by 
plaintiff's  slipping  betvi^een  the  car  step 
and  a  platform  while  alighting  from  a 
car,  evidence  that  other  persons  had  been 
injured  by  slipping  or  falling  between  a 
car  step  and  the  same  platform  is  admis- 
sible. Judgment  in  42  N.  Y.  S.  1046,  11 
App.  Div.  141,  affirmed  in  Rogers  v.  New 
York,  etc.,  Bridge,  54  N.  E.  1094,  159  N. 
Y.  556. 

In  an  action  against  an  elevated  rail- 
way company  for  injuries  to  a  passenger, 
it  appeared  that  plaintiff,  on  alighting 
from  the  car,  and  while  pressed  in  front 
and  behind  by  other  passengers,  stepped 
into  an  open  space  between  the  car  and 
the  station  platform.  Held,  that  evidence 
of  similar  accidents  was  admissible  to 
show  that  the  defendant  had  notice  of 
the  dangerous  condition  of  its  platform. 
Brady  v.  Manhattan  R.  Co.,  6  N.  Y.  S. 
533,  25  N.  Y.  St.  Rep.  585,  15  Daly  272, 
reversed  in  127  N.  Y.  46,  27  N.  E.  308. 

In  an  action  for  personal  injuries  sus- 
tained on  leaving  the  rear  car  of  a  train 
at  a  station,  evidence  that  others  had  pre- 


viously been  directed  to  take  that  car,  and, 
in  alighting  from  it  as  the  plaintiff  did, 
had  been  injuied,  is  competent  to  show 
negligence  in  the  defendants  in  not  pro- 
viding a  suitable  stopping  place,  and  to 
show  want  of  negligence  in  the  plaintiff. 
Bullard  v.  Boston,  etc.,  Railroad,  64  N.  H. 
27,  5  Atl.  838,  10  Am.   St.  Rep.  367. 

15.  Other  accidents  in  rebuttal. — Illi- 
nois Cent.  R.  Co.  v.  Treat,  179  111.  576,  54 
N.   E.   290. 

In  an  action  for  injury  to  a  passenger 
hurt  on  the  steps  of  a  station  platform 
connecting  two  levels,  the  admission  of 
evidence  that  within  a  year  and  a  half 
about  a  dozen  others  had  slipped  off  with- 
out noticing  the  steps  as  did  plaintiff, 
though  without  being  injured,  was  not 
error,  though  it  might  have  been  excluded 
as  matter  of  discretion;  such  evidence  be- 
ing a  direct  answer  to  defendant's  claim 
of  freedom  from  fault  because  of  the 
platform's  long  use  without  accident  or 
inconvenience,  and  the  instances  being 
numerous  enough  to  authorize  the  con- 
clusion that  they  were  known  to  defend- 
ant's employees.  Fisher  v.  Boston,  etc., 
Railroad,  72  Atl.  212,  75  N.  H.  184. 

16.  Explanation  of  situation,  etc. — Kel- 
ley  V.  Boston  Elev.  R.  Co.,  96  N.  E.  1031, 
210  Mass.  454. 

17.  Failure  to  take  precautionary  meas- 
ures.— Evidence  that  defendant  failed  to 
erect  a  guard  rail  along  a  station  plat- 
form is  admissible  in  an  action  for  neg- 
ligently overcrowding  the  platform,  so 
that  plaintiff  was  pushed  off.     McGearty 
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which  materially  tends  to  show  that  a  failure  to  take  such  precautionary  steps 
was  negligent,  is  competent. ^^  But  where  plaintiff's  injuries  are  owing  to  her 
having  stepped  into  a  hole  in  the  street  on  ahghting  from  a  car  the  testimony 
of  a  witness  that  conductors  on  former  occasions  had  warned  her  to  look  out 
for  the  hole  is  inadmissible.i^ 

Showing  Usual  Stopping  Place. — Where  plaintiff's  injury  was  caused  by 
stepping  into  an  uncovered  box,  set  in  the  ground,  on  alighting  from  a  train  at 
a  station  in  the  darkness,  the  admission  of  evidence  to  show  the  place  where 
the  train  usually  stopped  is  not  error,  where  there  is  also  testimony  that  on  the 
occasion  of  the  injury  it  stopped  at  the  usual  place. ^"^ 

Running  Trains  or  Cars  by  Stopping  Places. — Where  the  question  at  is- 
sue is  the  negligent  operation  of  trains  or  cars  along  intervening  and  parallel 
tracks  at  stopping  places  the  general  rules  of  relevancy  and  materiality  apply; 
hence,  any  fact  which  materially  tends  to  show  or  rebut  negligence  in  the  op- 
eration of  the  train  or  car,^!   or    in    furnishing    various    other  precautionary 


V.  Manhattan  R.  Co.,  43  N.  Y.  S.  1086, 
15  App.  Div.  3. 

Where  a  complaint  by  a  passenger  for 
injuries  sustained  by  falling  from  a  de- 
pot platform  insufficiently  lighted  alleged 
as  a  ground  for  recovery  that  defendant 
failed  to  station  a  guard  on  the  platform 
to  warn  passengers  of  the  danger  of  fall- 
ing therefrom,  testimony  of  the  con- 
ductor that  he  did  not  station  any  one  on 
the  platform  to  notify  passengers  of  the 
danger  is  relevant.  Texas,  etc.,  R.  Co.  v. 
Taylor  (Tex.  Civ.  App.),  58  S.  W.  166, 
reversed  on  rehearing  58  S.  W.  844. 

In  an  action  against  a  railroad  company 
to  recover  for  injuries  caused  by  plain- 
tiff's attempting  to  alight  from  a  moving 
train,  which  he  had  taken  under  directions 
from  an  employee  of  defendant,  but  which 
proved  to  be  the  wrong  train,  evidence 
that  the  station  was  without  signs  to  di- 
rect passengers  to  their  proper  trains  is 
admissible  to  show  negligence  on  defend- 
ant's part.  Jones  v.  Baltimore,  etc.,  R. 
Co.,  10  Mackey   (21  D.   C.)   346. 

18.  Custom  of  passengers. — In  an  ac- 
tion against  a  street  railroad  company, 
by  a  passenger,  to  recover  damages  for 
injuries  received  in  stepping  off  a  car 
from  its  side  furthest  from  a  station  plat- 
form, evidence  is  admissible  on  behalf  of 
the  plaintiff  of  a  custom  of  passengers, 
even  though  if  was  unknown  to  the  plain- 
tiff, to  get  off  cars  from  that  side  at  such 
station,  as  tending  to  show  negligence  on 
the  part  of  the  defendant  in  failing  to  pro- 
vide means  to  put  an  end  to  the  practice, 
by  maintaining  a  gate  or  some  other  ef- 
fective device.  Great  Falls,  etc.,  R.  Co. 
V.   Hill,   34  App.   D.    C.   304. 

19.  Evidence  of  warning  by  other  con- 
ductors.— Miller  v.  International  R.  Co., 
102   N.  Y.   S.   354,   52   Misc.   Rep.   344. 

In  this  case  the  court  said:  "I  think 
his  final  ruling  was  correct,  upon  author- 
ity of  the  cases  of  Clark  v.  Manhattan  R. 
Co.,  77  App.  Div.  384,  ?9  N.  Y.  S.  320; 
Taylor  v.  New  York,  etc.,  R.  Co.,  63  App. 
Div.  586,  71  N.  Y.  S.  884;  White  v.  Lewis- 
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ton,  etc.,  R.  Co.,  94  App.  Div.  4,  87  N.  Y. 
S.  901;  Goetz  v.  Metropolitan  St.  R.  Co., 
54  App.  Div.  365,  66  N.  Y.  S.  666;  Kay  v. 
Metropolitan  St.  R.  Co.,  163  N.  Y.  447, 
57  N.  E.  751.  In  the  case  of  Chapman  v. 
Erie  R.  Co.,  55  N.  Y.  579,  relied  on  by 
plaintiff's  counsel,  the  conversation  testi- 
fied to  and  held  admissible,  for  the  pur- 
pose of  establishing  notice  of  the  habits 
of  an  employee,  was  had  with  the  division 
superintendent.  Notice  to  a  supermtend- 
ent  is  one  thing,  but  notice  or  knowledge 
by  some  conductor  other  than  the  one  on 
the  car  at  the  time  of  the  accident  is 
quite  another  thing.  I  think  this  distin- 
guishes the  case  at  bar,  and  that  the  rul- 
ing on  the  trial  court  was  correct." 
Miller  v.  International  R.  Co..  103  N.  Y. 
S.  354,   53  Misc.   Rep.  344. 

20.  Showing  usual  stopping  place. — 
Southern  Pac.  Co.  v.  Hall,  100  Fed.  760, 
41  C.  C.  A.  50.  _ 

21.  Facts  tending  to  show  or  rebut  neg- 
ligence.— In  an  action  for  injuries  sus- 
tained by  one  who  was  about  to  take  pas- 
sage on  a  train  in  being  struck  by  another 
train  running  on  a  track  between  the  de- 
pot and  the  track  on  which  the  train 
stood  that  he  was  intending  to  board,  it 
was  competent  for  him  to  testify  that  he 
knew  it  was  the  custom  to  have  the  inter- 
vening track  between  the  depot  and  the 
track  upon  which  the  train  stood  open 
and  free  of  moving  trains  while  a  train 
was  receiving  or  discharging  passengers. 
Illinois  Cent.  R.  Co.  v.  Proctor,  103  S. 
W.  836,  31   Ky.  L.  Rep.  494. 

Plaintiff  could  show  that  the  motorman, 
after  being  put  upon  notice  that  decedent 
intended  to  cross,  could  have  stopped  the 
car  in  time  to  have  avoided  the  injury. 
Canham  v.  Rhode  Island  Co.,  85  Atl.  1050, 
35  R.  I.  177. 

Speed  of  car. — In  an  action  against  a 
street  railway  company  for  injury  to  an 
alighting  passenger,  injured  while  cross- 
ing a  track,  that  the  car  which  struck 
him  was  running  from  six  to  ten  miles 
an  hour  and  ran  two  or  three  car  lengths 
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means, 22  is  admissible.  But  matter  which  is  irrelevant  and  immaterial  and  for 
which  no  proper  foundation  is  laid  should  be  excluded. ^^  Where  it  is  alleged 
that  the  carrier  negligently  ran  a. freight  train  by  the  passenger  train,  which  had 
stopped  at  a  station  to  discharge  passengers,  and  the  passenger  injured  testified 
in  support  thereof,  the  rule  of  the  carrier,  requiring  a  train  approaching  a  sta- 
tion where  a  passenger  train  is  receiving  or  discharging  passengers  to  stop  be- 
fore reaching  the  passenger  train,  is  admissible,  when  accompanied  by  testimony 
that  the  passenger,  prior  to  the  accident,  knew  of  the  existence  of  such  rule. 2* 
And  the  passenger  in  such  a  case  may  disclose  the  source  of  his  information.^^ 


after  striking  him  may  be  considered  on 
the  question  of  the  company's  negligence. 
Birmingham  R.,  etc.,  Co.  v.  Landrum,  153 
Ala.    193,    45    So.    3  98. 

Evidence  of  rules  as  to  speed. — Evi- 
dence as  to  the  company's  rules  at  the 
time  of  the  accident,  as  to  the  proper 
speed  of  the  car  at  stations,  was  admis- 
sible on  the  question  of  negligence,  though 
not  conclusive  thereon.  Canham  v. 
Rhode  Island  Co.,  85  Atl.  1050,  35  R.  I. 
177. 

If  plaintiff  showed  that  rules  as  to  the 
proper  speed  of  cars  were  in  force  at  the 
time  of  the  accident  in  1907,  evidence  as 
to  what  such  rules  were,  for  five  years 
prior  to  1905,  was  admissible.  Canham  v. 
Rhode  Island  Co.,  85  Atl.  1050,  35  R.  I. 
177. 

In  an  action  for  an  injury  to  a  passen- 
ger caused  by  his  being  struck  by  a  car 
on  a  parallel  track  while  he  was  alight- 
ing at  a  crossing,  a  rule  of  the  company 
requiring  its  motormen  to  slow  up  when 
they  see  that  they  are  about  to  meet  an- 
other car  at  a  crossing  is  admissible,  as 
tending  to  show  whether  the  company 
considered  a  crossing  as  more  or  less 
dangerous  to  passengers.  Atlanta  Consol. 
St.  R.  Co.  V.  Bates,  30  S.  E.  41,  103  Ga. 
333. 

Rules  as  to  stopping. — In  an  action 
against  a  carrier  for  personal  injuries  to 
a  passenger,  where  the  negligence  charged 
is  that  defendant  carelessly  and  improp- 
erly managed  its  locomotive,  and  failed 
to  provide  suitable  platform  and  railing 
for  the  safety  of  its  passengers,  a  rule  of 
the  defendant  forbidding  trains  and  en- 
gines to  pass  between  a  station  and  a 
passenger  train  which  is  receiving  or  dis- 
charging passengers  is  admissible  in  evi- 
dence as  tending  to  establish  the  charge 
of  negligence,  though  not  set  out  in  the 
declaration.  Lake  Shore,  etc.,  R.  Co.  v. 
Ward,  135  111.  513,  36  N.  E.  520. 

22.  In  an  action  for  death  of  plaintiff's 
intestate  by  being  struck  by  a  street  car 
while  intestate  was  waiting  at  a  station 
to  take  a  car,  evidence  of  a  former  mo- 
torman  as  to  the  distance  v/hich  the  head- 
light of  cars  operated  on  that  line  cast 
their  rays  was  not  admissible,  not  relat- 
ing to  the  headlight  of  the  car  in  ques- 
tion. Canham  v.  Rhode  Island  Co.,  85 
Atl.  1050,  35  R.  I.  177. 

In  an  action  by  an  alighting  electric 
railway    passenger    struck    in    the    night- 


time by  an  unlighted  train  running  in  the 
opposite  direction,  it  was  not  error  to 
receive  testimony  on  the  commonly  known 
fact  that  trolley  poles  frequently  become 
detached,  and  that  lights  in  cars  are 
thereby  extinguished.  Washington,  etc., 
R.  Co.  V.  Vaughan,  69  S.  E  1035,  111  Va. 
785. 

In  an  action  by  an  alighting  passenger 
for  injury  to  one  struck  in  the  nighttime 
by  an  electric  car,  involving  an  issue 
whether  the  car  was  lighted,  it  was  not  an 
abuse  of  discretion  to  exclude  testimony 
showing  that  the  lights  were  burning 
about  fifteen  minutes  after  the  accident. 
Washington,  etc.,  R.  Co.  v.  Vaughan,  111 
Va.  785,  69  S.  E.  1035. 

Carrier's  rule  admissible. — In  an  action 
for  death  of  deceased,  killed  by  a  train 
while  crossing  an  intervening  track  to  the 
depot  from  a  train  from  which  he  has  just 
alighted,  plaintiff  is  entitled  to  introduce 
a  rule  of  defendant  that  when  a  passenger 
train  is  at  a  depot  receiving  or  discharg- 
ing passengers  on  double  track  no  other 
train  will  attempt  to  pass  till  the  train  at 
the  station  has  moved  on.  Baltimore,  etc., 
R.  Co.  V.  State,  81   Md.  371,  33  Atl.  201. 

23.  No  foundation  laid — Irrelevant. — In 
an  action  against  a  carrier  for  death 
caused  by  being  hit  by  a  train  approach- 
ing on  one  track,  and  which  the  deceased 
v,7as  awaiting,  and  thrown  under  the  run- 
ning board  of  a  shifter  moving  slowly  on 
a  parallel  track,  there  being  between  the 
tracks  but  a  few  feet  of  planking,  upon 
which  passengers  were  accustomed  to 
wait  for  trains,  the  court  properly  re- 
fused to  allr.w  a  witness  to  answer  the 
question  whether  such  plunking  or  plat- 
form was  an  unusually  unsafe  crossing 
for  persons  to  use  and  wait  upon  for  north 
bound  trains;  such  question  being  clearly 
improper  and  irrelevant,  because  it  im- 
plied that  such  planking  had  been  pro- 
vided by  defendant  as  a  place  for  passen- 
gers to  wait  for  nortliboimd  trains,  for 
which  implication  there  was  no  warrant 
in  the  evidence,  MacFeat  v.  Philadel- 
phia, etc.,  R.  Co.  (Del),  6  Pen.  513,  69  Atl. 
744. 

24.  Rule  of  carrier. — Yates  v.  Phila- 
delphia, etc.,  R.  Co.  (Del.),  7  Pen.  473, 
83  Atl.  37. 

25.  Source  of  information. — Yates  v. 
Philadelphia,  etc.,  R.  Co.  (Del.),  7  Pen. 
473,  82  Atl.  37. 


27ZZ  ACTIONS.  §  3219 

Condition  of  Vehicle. — Where  plaintiff,  while  waiting  for  a  street  car  at 
defendant's  street  railway  station,  is  run  into  and  injured  by  a  defective  car 
which  left  the  track,  evidence  that  it  had  left  the  track  on  several  occasions  while 
being  carefully  operated,  and  where  the  track  was  in  good  condition,  is  proper 
to  show  that  defendant  had  knowledge  of  the  defective  condition  of  the  car.2<* 

To  Show  Liability  for  Particular  Facilities  Used. — As  it  is  the  dvity  of 
the  carrier  to  provide  safe  stations,  platforms,  approaches,  etc.,  any  evidence 
which  materially  tends  to  show  that  it,  with  a  full  knowledge  of  the  facts,  pro- 
vided or  permitted  an  unsafe  means  to  be  used,  is  admissible.^'^  In  an  action 
against  a  railroad  company  for  injuries  received  by  failure  to  provide  steps  to 
the  platform  of  its  station,  evidence  as  to  the  use  of  steps  at  such  platform  is 
admissible  to  show  that  they  were  adopted  by  defendant  as  a  part  of  its  accom- 
modations for  the  public. 28-  Evidence  as  to  the  extent  of  the  use  of  a  particular 
means  or  the  length  of  time  such  means  had  been  used  is  admissible.^^ 

To  Show  Notice  of  Condition  of  Premises  or  Facilities. — In  an  action  for 
injuries  caused  by  defects  in  the  platform  at  a  railway  station,  evidence  of 
statements  of  a  member  of  the  railroad  commission  to  an  official  of  the  rail- 
road company  as  to  the  depot  and  its  platform  is  admissible  to  show  notice  of 
its  condition  to  the  company.^"  Where  a  passenger  is  injured  by  the  upsetting 
of  a  step  box  placed  on  a  rough  pavement  as  the  means  for  alighting,  he  may 
show  that  step  boxes  used  at  the  statiori  had  upset  on  other  occasions  when  pas- 
sengers stepped  on  them.^^ 

Subsequent  Repairs  or  Changes. — In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  passenger,  caused  by  a  defective  flight  of 
steps  near  the  track,  evidence  of  subsequent  repairs  of  the  steps  by  defendant 
was  admissible  on  an  issue  as  to  whose  duty  it  was  to  make  the  repairs,  but  not 
on  an  issue  of  negligence. ^^  And  the  fact  that  an  elevated  railway  took  steps 
to  prevent  a  repetition  of  an  accident  occasioned  by  a  passenger  falling  into  the 
space  between  the  car  and  the  platform  while  attempting  to  board  the  car  is  not 
evidence  of  prior  negligence.^* 

Abandonment  of  Original  Stopping  Place. — The  fact  that,  after  the  oc- 
currence of  an  accident  at  a  station  the  carrier  prepared  a  new  stopping  place, 
a  short  distance  from  the  old,  which  abandoned,  is  no  admission  by  the  car- 
rier that  the  place  originally  provided  was  unsuitable. *■* 

26.  Defective  condition  of  car. — East  form  and  the  other  on  the  ground.  It 
St.  Louis,  etc.,  R.  Co.  v.  Zink,  82  N.  E.  had  not  been  placed  there  by  defendant, 
283,  229  111.  180.  but   a   well   beaten   path   led   to   it,   and   it 

27.  To  show  that  way  was  used  by  pas-  had  been  adopted  by  both  the  public  and 
sengers. — In  an  action  against  a  railroad  defendant,  and  no  other  step  was  pro- 
company  by  a  passenger  injured  by  de-  vided.  In  an  action  to  recover  for  plain- 
fective  steps  in  a  depot  platform,  evidence  tiff's  injuries,  held,  that  evidence  as  to  the 
that  passengers  from  other  railroads  length  of  time  the  plank  had  been  used  by 
usually  passed  over  such  steps  was  ad-  the  public  was  admissible.  Collins  v.  To- 
missible  to  show  that  plaintiff  was  not  ledo,  etc.,  R.  Co.,  80  Mich.  300,  45  N.  W. 
endeavoring  to  reach  the   cars  by  an  un-  178. 

frequented    way.      McDonald    v.    Chicago,  30.   To   show  notice. — ^Smoak  v.    Savan- 

etc,  R.  Co.,  29  Iowa  170.      .  nah,   etc.,   R.   Co.,  43    S.   E.   662,   65    S.    C. 

Where    a   passenger   was    injured   while  299. 

crossing  the  tracks  to  board  a  departing  31.    Upsetting  of  step  boxes. — Missouri, 

train,  evidence  that  other  passengers  cus-  etc.,  R.  Co.  v.  Dunbar,  57  Tex.  Civ.  App. 

tomarily   took   the    same    route    is   admis-  411,    122   S.    W.    574;    S.    C.   49   Tex.    Civ. 

sible.     Brooks  v.  New  York,  etc.,   R.  Co.  App.   12,   108  S.  W.  500. 

(N.  Y.),  21  Wkly.  Dig.  464.  32.      Subsequent     repairs. — Carleton     v. 

28.  Use  of  steps  to  platform. — Smoak  Rockland,  etc.,  St.  Railway  (Me.),  86  Atl. 
V.  Savannah,  etc.,  R.  Co.,  43  S.  E.  663,  65  334. 

S.  C.  299.  33.     Subsequent     changes. — Anshen     v. 

29.  Evidence  as  to  extent  or  use  of  par-  Boston  Elev.  R.  Co.,  91  N.  E.  157,  205 
ticular  means. — Plaintiff,  in  ascending  the       Mass.    32. 

platform    at    defendant's    depot,    had    her  34.    Abandon  of  original  stopping  place. 

foot  injured  by  the   falling  of  a  plank  on  — Galveston,  etc.,   R.  Co.  v.  Walker  (Tex. 

which   she  was   walking.     The   plank  was  Civ.  App.),  48  S.  W.  767. 

unfastened,   one  end  resting  on  the  plat-  Evidence    that   a   new     stopping     place 
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§  3220.  Condition  of  Track  or  Roadbed. — Where  the  negHgence  alleged 
consists  in  a  defective  condition  of  the  carrier's  roadbed  and  track,  the  evidence 
to  be  admissible  must  be  relevant  and  material  to  the  issue  as  made.  Hence,  it 
is  held  that  evidence  that  the  land  along  the  track  where  an  accident  occurred 
was  low  and  wet  is  inadmissible  to  show  a  defective  construction  of  the  road- 
bed.^^  Evidence  as  to  matters  not  in  issue  and  for  which  no  proper  foundation 
is  laid  is  incompetent.^®  Where,  in  an  action  against  a  railroad  company,  the 
petition  alleges  that  plaintiff's  injuries  were  caused  by  a  defect  in  defendant's 
track,  plaintiff  may  show  a  defect  in  the  track  at  any  place  if  such  defect  con- 
tributed to  the  injury.8^  Where  the  specific  negligence  is  averred,  any  evidence 
which  tends  to  prove  the  existence  of  the  particular  negligence  ^^  or  which 
shows  the  result  of  such  specifically  alleged  negligence,^®  is  admissible.  So 
where  it  is  claimed  that  the  accident  was  caused  by 'the  breaking  of  a  car  wheel 
by  reason  of  the  excessive  speed  of  the  train  over  a  rough  and  uneven  track, 
evidence  of  the  condition  of  the  track  for  such  a  distance  as  the  excessive  speed 
was  kept  up  is  admissible.***  And  evidence  which  shows  notice  on  the  part  of 
the  carrier  or  its  servants  is  competent.*^ 

General  Condition  of  Road. — Where  there  is  evidence  tending  to  show 
that  the  accident  was  caused  by  a  worn  out  rail  or  other  similar  defect,  evidence 
as  to  the  general  condition  of  the  track,  and  that  it  had  been  in  use  a  great 
many  years,  is  admissible  as  tending  to  show  the  cause  of  the  accident,  and 
that  defendant  had  neglected  to  repair  the  defect.*^     And  such  evidence  seems 


which  a  carrier  provided  in  place  of  an 
old  one  was  imperfectly  constructed  is 
inadmissible  to  show  negligence  in  the 
construction  of  the  first  one.  Galveston, 
etc.,  R.  Co.  V.  Walker  (Tex.  Civ.  App.), 
48   S.  W.  767. 

35.  Condition  of  land  along  track. — 
Pattee  v.  Chicago,  etc.,  R.  Co.,  5  Dak.  267, 
38   N.  W.  435. 

36.  Matter  not  in  issue — No  foundation. 
— It  is  not  error  to  exclude  a  question 
whether,  if  a  switch  be  worn,  the  flanges 
of  the  engine  wheels  might  not  throw  it 
open,  when  there  is  no  evidence  that  the 
switch  was  worn.  Grant  v.  Raleigh,  etc., 
R.    Co.,    108    N.    C.   462,    13    S.    E.   209. 

There  being  no  sufficient  evidence  that 
the  water  came  into  a  car  window,  in- 
juring a  passenger,  at  W.,  evidence  as  to 
water  escaping  from  a  tank  at  that  place 
is  immaterial.  Spencer  v.  Chicago,  etc., 
R.   Co.,  «1    N.  W.  407,  105  Wis.  S11. 

37.  Any  defect  contributing  to  injury. — 
Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380. 

38.  Specific  allegations  of  negligence.— 
In  an  action  by  a  passenger  _  against  a 
railroad  company  for  personal  injuries  al- 
leged to  have  been  caused  by  defective 
cattle  guards,  evidence  of  their  condition 
is  admissible.  Galveston,  etc.,  R.  Co.  v. 
Goodwin  (Tex.  Civ.  App.),  26  S.  W.  1007. 

39.  Result  of  negligence. — Under  n  pe- 
tition for  personal  injuries  by  passenger, 
alleging  general  dilapidation  of  track 
"that  straps  holding  said  rails  together 
were  loose  and  not  properly  bolted,"  evi- 
dence is  admissible  that  as  result  rails  got 
out  of  line.  Houston,  etc.,  R.  Co.  v.  Sum- 
mers, 92  Tex.  621,  51  S.  W.  324,  affirming 
49   S.  W.  1106. 

40.  Coextensive  with  allegation. — Jack- 
sonville, etc.,  R.  Co.  V.  Southworth,  32  111. 


App.  307,  affirmed  in  135  111.  250,  35  N.  E. 
1093. 

41.  Notice  of  servants  of  condition. — In 
an  action  for  injuries  to  a  passenger  by 
derailment  of  the  train,  caused  by  a  wash- 
out, evidence  of  a  passenger  on  the 
wrecked  train  that  he  heard  one  of  the 
crew  of  a  passing  train  say  to  one  of  the 
trainmen  of  the  train  which  was  wrecked, 
"You  had  better  not  pull  out  from  El 
Reno,  as  I  believe  you  will  go  into,  the 
river,"  was  admissible  to  show  notice  to 
the  crew  of  the  wrecked  train  of  the  prob- 
ably dangerous  condition  of  the  track,  the 
wreck  having  occurred  in  that  vicinity. 
Chicago,  etc.,  R.  Co.  v.  Cain,  37  Tex.  Civ. 
App.   531,_  84  S.   W.   682. 

42.  Evidence  of  bad  condition  of  road. 
— Vicksburg,  etc.,  R.  Co.  v.  Putnam,  118 
U.   S.   545,  30  L.   Ed.  257,  7   S.   Ct.  1. 

In  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  the  derail- 
ment of  a  car,  where  the  evidence  tends 
to  show  that  the  derailment  was  caused 
by  the  breaking  of  a  rail,  which  gave 
way  because  of  the  defective  condition 
of  the  cross  ties  under  it,  and  of  the  rail 
itself,  evidence  of  the  defective  condition 
of  other  rails  and  cross  ties  near  by  is 
admissible  Alabama,  etc.,  R.  Co.  v.  Hill. 
93  Ala.  514,  9  So.  722,  30  Am.  St.  Rep.  65. 

Where,  in  an  action  for  injuries  to  a 
passenger  caused  by  a  broken  railroad 
rail,  plaintiff  claimed  that  the  track  at 
and  near  the  point  of  the  accident  was  de- 
fective, in  that  the  rails  used  were  too 
light,  evidence  of  the  breaking  of  rails  at 
other  near-by  points  on  the  line,  where 
the  conditions  generally  were  the  same 
as  at  the  point  of  the  accident,  was  com- 
petent. Judgment  90  N.  W.  516,  reversed 
on  rehearing  in  Whittlesey  v.  Burlington, 
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to  be  admissible  for  the  purpose  of  showing  notice  and  knowledge  on  the  part 
of  the  company.48  And  the  same  is  of  equal  application  to  bridges  and  trestles 
along  the  road.**  In  some  cases  it  is  held  that  where  injuries  to  a  passenger  re- 
sult from  a  railroad  accident  caused  by  a  broken  rail  or  similar  defect  in  the 
track,  evidence  that  other  parts  of  the  road  were  in  bad  condition  is  inadmissi- 
ble.*5  Where  the  injuries  to  a  passenger  are  caused  by  a  derailment  of  the  train, 
it  is  proper  to  confine  the  evidence  as  to  the  condition  of  the  roadbed  to  the 
place  and  time  of  the  accident;  and  evidence  that  accidents  had  previously  oc- 
curred on  other  parts  of  the  road  is  inadmissible.*''  Thus,  it  is  said  that  where 
injuries  are  sustained  by  a  passenger  by  a  derailment  of  the  train,  evidence  as 
to  the  condition  of  other  portions  of  the  track,  remote  from  the  scene  of  the 
accident,  that  could  not  have  contributed  in  any  degree  to  the  injury,  is  incom- 


etc,  R.  Co.,  90  N.  W.  516,  97  N.  W.  66, 
121  Iowa  597. 

In  an  action  for  injuries  to  a  railroad 
passenger  caused  by  the  running  of  the 
cars  off  the  track,  evidence  that  ties  were 
decayed  in  the  vicinity  of  the  accident  is 
admissible,  where  the  condition  <jf  the  ties 
at  the  point  where  the  train  left  the  track 
can  not  be  ascertained.  Murphy  v.  New 
York  Cent.  R.  Co.  ON.  Y.),  66  Barb.  125. 

In  an  action  against  a  railroad  company 
to  recover  for  injuries  received  by  reason 
of  defendant's  cars  running-  off  the  track, 
a  witness  testified  that  he  had  passed 
over  the  road  two  days  before  plaintiff 
was  injured,  and  that,  at  some  point  on 
the  road  between  A.  and  B.,  which  were 
twenty-five  miles  apart,  he  had  felt  a 
severe  jar,  and  that  on  the  day  of  the  ac- 
cident he  was  in  the  cars,  and  predicted 
that  at  a  point  ahead  the  passengers 
would  feel  a  severe  jar,  and  that  such  pre- 
diction was  verified.  Held,  that  the  evi- 
dence was  admissible,  although  the  point 
at  which  the  jar  occurred  was  not  shown 
to  be  the  point  at  which  the  accident  hap- 
pened. Hedges  v.  Wilmington,  etc.,  R. 
Co.,    73    N.    C.    558. 

43.  Notice  of  carrier. — In  an  action  for 
personal  injuries  occasioned,  by  the  over- 
turning of  a  car,  plaintiff's  evidence  being 
very  strong  to  show  that  the  conditipn 
of  the  track  was  bad,  the  rails  being  badly 
worn  and  ends  of  sleepers  rotten,  and  that 
its  condition  had  not  materially  changed 
for  several  months,  and  defendant's  wit- 
nesses virtually  admitting  that  the  con- 
dition of  the  track  was  bad,  but  endeavor- 
ing to  account  for  it  by  the  prevalence 
of  bad  weather,  the  admission,  for  the 
purpose  of  showing  knowledge  on  the 
part  of  the  company,  of  evidence  of  the 
reputation  as  to  condition  of  the  track  in 
the  community  along  the  line,  and  of  a 
letter  written  to  a  local  treasurer,  for  the 
production  of  which  no  notice  was  given, 
is  harmless  error.  Missouri  Pac.  R.  Co. 
V.  Johnson,  73  Tex.  95,  10  S.  W.  325. 

44.  Bridges  and  trestles. — In  an  action 
against  a  ra'ilroad  for  injuries  to  a  pas- 
senger caused  by  the  fall  of  a  portion  of  a 
bridge  with  a  train  passing  over  it,  it  ap- 


peared that  the  bridge  was  one  continuous 
structure  of  bents  and  stringers  fastened 
by  bolts  with  nuts,  but  without  longitu- 
dinal braces,  the  entire  length  being  1,500 
feet,  of  which  600  feet  had  fallen. '  Held 
that,  on  the  issues  of  defendant's  negli- 
gence in  constructing  the  bridge  and  fail- 
ing to  properly  repair,  and  in  using  it 
though  the  materials  were  worthless  and 
decayed,  and  to  disprove  defendant's  claim 
that  the  wrecked  portion  had  been  pre- 
viously rebuilt,  plaintiff  might  prove  de- 
fects in  the  portion  still  standing,  to  show 
that  both  portions'  were  of  the  same  age, 
construction,  and  condition,  and  in  the 
structure  so  near  the  wrecked  portion  that 
the  defects  might  have  contributed  to  the 
accident.  Leonard  v.  Southern  Pac.  Co., 
31   Ore.   555,  38   Pac.   887,   15   L.  R.  A.  321. 

45.  Injury  from  broken  rail. — Louisville, 
etc.,  R.  Co.  V.  Fox   (Ky.),  11  Bush  495. 

In  an  action  to  recover  damages  for 
injuries  to  the  plaintiff  while  a  passenger 
upon  the  defendants'  railroad,  alleged  to 
have  been  caused  by  the  defective  condi- 
tion of  the  track,  held  that  evidence  of 
the  condition  of  the  road  at  a  point  half 
a  mile  from  the  scene  of  the  injury  and 
other  points  in  the  vicinity  was  inadmis- 
sible. Reed  v.  New  York  Cent.  R.  Co., 
45   N.  Y.  574,  reversing  56  Barb.  493. 

In  an  action  for  injuries  to  a  passen- 
ger, caused  by  a  broken  rail,  evidence 
that  witnesses  had  seen  broken  rails  on 
other  sections  of  the  road  was  inadmis- 
sible to  show  that  the  rail  was  broken  be- 
fore the  train  went  on  it.  Whittlesey  v. 
Burlington,  etc.,  R.  Co.,  90  N.  W.  516,  131 
Iowa  597,  reversed  in  97  N.  W.  66. 

Where  a  passenger  was  injured  by  rea- 
son of  a  broken  rail,  evidence  that  wit- 
nesses had  seen  broken  rails  lying  un- 
touched in  position  was  inadmissible  to 
rebut  defendant's  testimony  that  its  serv- 
ants had  passed  over  the  track  a  short 
time  before  the  wreck,  and  discovered  no 
broken  rails,  and  that  they  would  have 
noticed  a  broken  rail  had  there  been  one. 
Whittlesey  v.  Burlington,  etc.,  R.  Co.,  90 
N.  W.  516,  131  Iowa  597,  reversed  in  97 
N.  W.  66.  _ 

46.  Limited  by  time  and  place. — Hips- 
ley  V.  Kansas,  etc.,  R.  Co.,  88  Mo.  348. 
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petent.*''  While  other  cases  say  that  on  the  issue  of  the  condition  of  a  rail- 
road track  at  the  spot  where  an  accident  occurred,  evidence  of  the  condition  of 
the  track  for  a  short  distance  on  either  side  of  the  spot,**  or,  as  some  say,  in 
the  immediate  vicinity  of  the  place,*^  is  admissible.  Where  the  injury  results 
from  the  precipitation  of  a  night  train  over  an  embankment  at  a  curve,  in  which 
the  negligence  alleged  is  a  failure  to  keep  the  track  in  suitable  repair,  evidence 
that  the  track,  for  many  miles  from  the  curve,  had  many  decayed  ties  and  bat- 
tered rails,  is  properly  admitted  if  guarded  with  proper  instructions  as  to  the 
remote  legal  bearing  upon  the  question  of  gross  negligence.^"  Evidence  of  the 
condition  of  the  road  two  or  three  weeks  previous  to  the  accident,  together 
with  evidence  showing  that  it  continued  in  such  condition  up  to  near  the  time 
of  the  accident,  and  that,  at  or  near  the  same  point  on  the  road,  other  accidents 
had  occurred  a  short  time  previous,  is  admissible.^^  But  evidence  relating  to 
the  condition  of  the  track  and  roadbed,  without  liipit  to  any  particular  time  or 
to  the  exact  place  of  the  accident,  is  incompetent.^^  Where  injuries  resulted 
by  reason  of  an  alleged  defective  switch,  and  there  is  evidence  that  the  switch 
was  in  the  same  condition  at  the  time  it  was  examined  by  a  witness,  eight  days 
after  the  accident,  as  it  was  at  the  time  of  the  accident,  his  evidence  as  to  its 
condition  when  he  examined  it  is  not  objectionable  as  too  remote.'^ 

Piece  of  Broken  Rail. — Where  it  is  alleged  that  the  train  was  thrown  from 
the  track  by  a  broken  rail,  pieces  of  the  broken  rail,  picked  up  after  they  had 
been  exposed  to  the  weather   for   six  months   after  the  accident,   are  not  ad- 


47.  Remote  defects. — L,ouisville,  etc.,  R. 
Co.  V.   Fox  (Ky.),  11  Bush  495. 

Defects  in  the  track  at  other  times  and 
places  than  that  where  the  accident  oc- 
curred are  inadmissible.  Grand  Rapids, 
etc.,  R.  Co.  V.  Huntley,  38  Mich.  537,  31 
Am.   Rep.   321. 

48.  Short  distances  on  either  side. — 
Nashville,  etc.,  R.  Co.  v.  Johnson,  83 
Tenn.    (15   Lea)   677. 

Evidence  concerning  the  unsafe  condi- 
tion of  the  roadbed  near  as  well  as  at 
the  place  of  an  accident,  which  resulted 
from  the  derailment  of  a  train  alleged  to 
have  been  caused  by  such  defective  road- 
bed, is  competent  where  the  evidence  is 
conflicting  as  to  the  condition  of  the  road 
at  the  point  of  the  accident.  Although 
defective  rails  or  cross  ties  one  hundred 
feet  from  the  place  of  the  accident  could 
not  have  caused  it,  still  the  evidence  con- 
cerning the  roadbed  at  such  distance  to 
some  extent  corroborates  the  statements 
of  one  party  or  the  other  as  to  the  con- 
dition of  the  road  where  the  derailment 
occurred.  Evidence  relating  to  rotten 
cross  ties  within  one  hundred  feet  of 
the  place  of  the  derailment  was  compe- 
tent in  this  case;  but  such  evidence  rela- 
tive to  the  condition  of  the  roadbed  at  a 
much  greater  distance,  such  as  a  mile, 
v/ould  be  incompetent.  Ohio  Valley  R. 
Co.  V.  Watson,  93  Ky.  654,  21  S.  W.  244, 
14  Ky.  L.  Rep.  611,  19  L  R.  A.  310,  40 
Am.  St.  Rep.  211. 

In  an  action  for  injury  received  by  a 
passenger  on  a  railroad  from  a  broken 
rail,  evidence  of  other  defects  in  tlie  road 
in  the  vicinity  of  the  accident  held  admis- 
sible to   show  that   the   company   did   not 


take  due  care  of  their  road.     Texas,  etc., 
R.   Co.  V.  De  Milley,  60  Tex.  194. 

In  an  action  by  a  railroad  passenger 
for  injuries  occasioned  by  the  train  leav- 
ing the  track,  evidence  of  the  general  con- 
dition of  the  road  at  or  near  the  place  of 
the  accident  is  admissible  on  an  issue 
whether  the  track  was  kept  in  proper  re- 
pair. Missouri  Pac.  R.  Co.  v.  Collier,  62 
Tex.  318. 

49.  Immediate  vicinity. — ^In  an  action 
against  a  railroad  company  for  injuries 
to  a  passenger  claimed  to  have  been 
caused  by  the  bad  condition  of  defend- 
ant's track  at  the  place  of  the  accident, 
the  condition  of  the  roadbed  at  the  place 
or  in  the  immediate  vicinity  of  the  acci- 
dent may  be  shown;  but  evidence  as  to 
its  condition  d  mile  and  a  half  from  the 
place  of  the  accident  is  incompetent  and 
inadmissible.  Sidekum  v.  Wabash,  etc., 
R.  Co.,  93  Mo.  400,  4  S.  W.  701,  3  Am.  St. 
Rep.   549. 

50.  As  bearing  on  the  question  of  gross 
negligence. — Holyoke  v.  Grand  Trunk  R. 
Co.,  48   N.  H.  541. 

51.  Time  and  place  of  condition. — 
Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380. 

52.  Must  be  limited  to  time  and  place. 
— Pattee  v.  Chicago,  etc.,  R.  Co.,  5  Dak. 
267,  38  N.  W.  435. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  owing  to  derail- 
ment of  the  train,  evidence  as  to  the  con- 
dition of  the  track  at  the  time  of  the  trial, 
thirteen  months  after  the  accident,  was 
incompetent.  Cronk  v.  Wabash  R.  Co., 
98  N.  W.  884,  123  Iowa  349.    . 

53.  Evidence  not  too  remote. — Logan 
V.  Metropolitan  St.  R.  Co.,  183  Mo.  583, 
82   S.   W.   126. 
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missible  in  evidence,  for  the  purpose  of  permitting  the  jurors  to  draw  a  con- 
clusion as  to  the  soundness  or  unsoundness  of  the  rail  therefrom.^* 

Other  Accidents  and  Transactions. — Where  injuries  are  received  in  an 
accident  caused  by  a  broken  switch  or  similar  defect,  evidence  that  similar  ac- 
cidents had  occurred  at  the  same  place,  both  before  and  after  the  time  in  ques- 
tion, is  admissible,  when  it  is  shown  that  at  the  time  such  accidents  occurred  the 
switch  or  other  facility  was  in  substantially  the  same  condition  as  respects  the 
particular  defects  complained  of.^^  Some  courts  hold  that  for  the  purpose  of 
showing  the  defective  character  of  a  switch  referred  to,  the  plaintiff  may  show 
that  other  engines  and  cars  missed  the  track  at  the  same  point,  both  before  and 
after  the  accident  complained  of.  The  competency  of  such  evidence  under  any 
circumstances  is  by  many  courts  denied.^''  It  has  been  held  that  where  a  passen- 
ger was  thrown  from  her  seat  as  the  car  rounded  a  curve,  and  there  was  evidence 
that  the  car  was  being  run  in  the  usual  way,  a  question  if  similar  accidents  had 
occurred  at  the  same  place  was  competent  as  relating  to  the  structural  condition 
of  its  road. 5^  Such  evidence  is,  of  course,  not  competent  for  the  purpose  of 
showing  independent  acts  of  negligence,  but  in  principle  it  is  clearly  admissible 
when  it  tends  to  show  that  the  common  cause  of  these  accidents  was  a  dangerous 
or  unsafe  thing.  It  would  certainly  be  competent  to  prove  by  an  expert  that  at  a 
time  either  before  or  after  the  accident  when  the  instrument  claimed  to  have 
caused  it  was  in  the  same  condition  as  when  the  accident  complained  of  occurred, 
he  examined  and  experimented  with  it,  and  found  it  capable  of  producing  like 
results.  Hence,  there  seems  no  reason  for  excluding  ordinary  experiments,  when 
confined  with  the  same  limits  and  for  the  same  purpose.  These  effects  are  in 
the  nature  of  experiments  to  show  the  actual  condition  of  the  instrument.^s 
Upon  an  issue  as  to  the  condition  or  safety  of  any  work  of  human  construc- 
tion designed  for  practical  use,  evidence  showing  how  it  has  served,  when  put 
to  the  use  for  which  it  was  designed,  would  seem  to  bear  directly  upon  the  is- 
sue. It  is  sometimes  objected  that  this  presents  new  and  collateral  issues  of 
which  a  defendant  has  no  notice.  In  a  certain  sense  every  item  of  evidence 
material  to  the  main  issue  introduces  a  new  issue ;  that  is,  it  calls  for  a  reply. 
In  no  other  sense  does  it  make  a  new  issue;  its  only  importance  is  that  it  bears 
on  the  main  issue,  and,  if  it  does,  it  is  competent.^''    But  to  render  such  evidence 


54.  Pieces  of  broken  rail. — Stewart  v. 
Everets,  76  Wis.  35,  44  N.  W.  1093,  30 
Am,   St.   Rep.   17. 

55.  Other  accidents,  etc. — Clapp  v. 
Minneapolis,  etc.,  R.  Co.,  36  Minn.  6,  39 
K.  W.  340,  1  Am.  St.  Rep.  639. 

56.  Morse  v.  Minneapolis,  etc.,  R.  Co., 
30  Minn.  465,  16  N.  W.  358,  11  Am.  & 
Eng.  R.  Cas.  16S;  Kelly  v.  Southern,  etc., 
R.   Co..  28  Minn.  98,  9   N.  W.  588. 

In  an  action  against  a  street  railway 
company  for  injuries  sustained  by  a  pas- 
senger by  being  thrown  from  his  seat  in 
the  car  owing  to  a  sudden  jolting  of  the 
car  caused  by  a  defective  frog  in  the 
track,  it  appearing  that  for  several  months 
the  track  at  that  point  had  been  in  the 
same  condition  as  at  the  time  of  the  ac- 
cident, it  was  proper  to  admit  the  testi- 
mony of  witnesses  that  they  had  nearly 
been  thrown  from  the  car  at  that  point 
on N previous  occasions,  and  the  testimony 
of  a  witness  that  he  had  seen  cars  de- 
railed at  that  point  and  helped  to  put 
them  back  on  the  track.  Nashville  Rail- 
road V.  Howard,  78  S.  W.  1098,  113  Tenn. 
107,  64  L.  R.  A.  137. 

In   an   action   for    injury     to     plaintiff, 


while  waiting  to  board  defendant's  street 
car,  by  the  falling  of  a  piece  of  an  elec- 
tric lamp  situate  over  the  street  and  struck 
by  the  trolley  slipping  from  the  wire  as 
the  car  was  rounding  a  curve,  evidence 
that  such  lamps  had  previously  been 
broken  under  like  circumstances  is  rele- 
vant and  material  on  the  questions  of  no- 
tice and  consequent  negligence.  Nelson 
V.  Union  R.  Co.,  58  Atl.  780,  36  R.  I.  351. 

57.  Passengers     thrown     from     car 

Judgment  41  N.  Y.  S.  931,  10  App.  Div. 
364,  75  N.  Y.  St.  Rep.  1303,  affirmed  in 
Wilder  v.  Metropolitan  St.  R.  Co.,  57  N. 
E.  1138,  161  N.  Y.  665. 

58.  Morse  v.  Minneapolis,  etc.,  R.  Co., 
30  Minn.  465,  16  N.  W.  358,  11  Am.  & 
Eng.  R.  Cas.  168. 

59.  Morse  v.  Minneapolis,  etc.,  R.  Co., 
30  Minn.  465,  16  N.  W.  358,  11  Am.  &  Eng. 
R,    Cas,    168. 

Evidence  of  similar  accidents  result- 
ing from  the  same  cause  had  often  been 
held  competent  for  the  purpose  referred 
to.  Kent  V.  Lincoln,  33  Vt.  591;  Quinlan 
V.  Utica,  11  Hun  317;  .Willey  v.  Ports- 
mouth, 35  N.  H.  303;  Chicago  v.  Powers, 
43    111.    169,   89   Am.   Dec.   418;    Piggott   v. 
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competent,  it  must  appear,  or  at  least  the  evidence  must  reasonably  tend  to  show, 
that  the  instrument  or  agency  whose  condition  is  in  issue  was  in  substantially 
the  same  condition  at  such  times  as  it  was  at  the  time  when  the  accident  com- 
plained of  occurred.®" 

Reports  made  by  the  superintendent  of  the  road  to  the  board  of  direct- 
ors in  the  course  of  his  official  duty  are  competent  evidence,  as  against  the  cor- 
poration, of  the  condition  of  the  road.^^ 

Recommendation  of  State  Railroad  Commissioner. — A  law  which  pro- 
vides that  no  examination,  request,  or  advice  of  the  board  of  commissioners 
shall  impair  in  any  manner  or  degree  the  legal  rights,  duties,  or  liabilities  of  a 
railroad  corporation,  does  not  operate  to  render  inadmissible,  in  an  action  for 
injuries  to  a  passenger,  a  communication  to  an  electric  railroad  from  the  rail- 
road commissioner,  made  after  inspection  about  a  year  before  the  accident,  rec- 
ommending the  adoption  of  certain  safeguards  at  the  place  of  the  accident.^^ 

Obstructions. — Where  the  injury  is  caused  by  obstructions  on  or  along  the 
track,  either  negligently  placed  there  or  negligently  permitted  to  remain  there, 
as  where  a  pipe  attached  to  a  water  tank  is  permitted  to  swing  out  of  place  over 
the  track,*3  where  a  cross  beam  is  so  placed  as  to  come  close  to  passing  cars,^* 
or  where  a  gate  is  permitted  to  swing  too  close  to  the  vehicle,*''  any  evidence 
which  relevantly  and  materially  tends  to  support  the  allegation  of  negligence  is 
competent. 

Parallel  Tracks — Cars  Passing  Each  Other. — Where  it  is  alleged  that 
a  passenger's  injury  was  due  to  his  being  struck  by  a  car  or  part  of  the  equip- 
ment on  an  adjacent  track,  a  portion  of  his  body  being  protruded  out  of  a  win- 
dow, any  evidence  which  tends  materially  to  establish  negligence  in  that  respect 
on  the  part  of  the  carrier,  such  as  evidence  whether  the  surface  of  the  rails  and 
tracks  it  the  point  of  the  injury  were  even  or  uneven,^®  the  width  of  space  be- 
tween the  tracks,  etc.,^'^  is  admissible. 


Eastern  Cos.  R.  Co.,  3  C.  B.  229;  House 
V.  Metcalf,  27  Conn.  631;  Hill  v.  P.  &  R. 
R.  Co.,  55  Me.  438;  Darling  v.  Westmore- 
land, 52  N.  H.  401,  13  Am.  Rep.  55;  Morse 
V.  Minneapolis,  etc.,  R.  Co..  .30  Mirn.  465, 
16  N.  W.  358,  11  Am.  &  Ena:.  R.  Cas.  168. 

60.  Conditions  must  be  similar. — Morse 
V.  Minneapolis,  etc.,  R.  Co.,  30  Minn.  465, 
16  N.  W.  358,  11  Am.  &  Eng.  R.  Cas.  168. 

61  •  Reports  of  superintendent  to  show 
bad  condition  of  road. — Vicksburg,  etc., 
R.  Co.  V.  Putnam,  118  U.  S.  545,  30  L.  Ed. 
257,  7   S.   Ct.  1. 

62.  Recommendation  of  railroad  com- 
missioner.— Baruth  v.  Poughkeepsie.  etc., 
R.  Co.,  85  N.  Y.  S.  822,  89  App.  Div.  3S4. 
So  held  with  reference  to  Railroad  Laws, 
189,  p.  1131,  c.  565,  §  162  as  amended  1892, 
p.   1416,  ch.  676. 

63.  Plaintiff  was  traveling  on  defend- 
ant's train  in  charge  of  cattle,  and,  when 
the  train  stopped  to  take  water,  plaintiff, 
as  was  customary,  left  the  caboose  to  look 
after  the  stock.  The  train  s*^arted  with- 
out giving  him  time  to  re-enter  the  ca- 
boose, whereupon  he  climbed  to  the  top 
of  the  train,  and,  while  walking  to  the 
caboose,  was  struck  by  a  pipe  attached  to 
a  water  tank.  In  an  action  to  recover  for 
his  injuries,  held,  that  it  was  not  error 
to  permit  plaintiff  to  state  the  position 
of  the  pipe  when  it  struck  him,  and  that 
it  would  not  have  struck  him  had  it  been 
placed  in  its  usual  position  when  nor  used 


to  conduct  water.     Missouri  Pac.   R.   Co. 
V.  Callahan   (Tex.),  ]2  S.  W.  S33. 

64.  Brass  beam. — In  an  action  for  in- 
juries to  a  street  car  passenger  struck  by 
a  cross  beam  near  the  tracl"  on  a  curve, 
evidence  that  one  track  at  that  place  was 
higher  than  the  other  causing  a  car  pass- 
ing the  beam,  in  rapid  motion,  to  lurch, 
throwing  the  car  near  to  the  beam,  was 
admissible  on  the  question  of  the  com- 
pany's negligence.  Gardner  v.  Metropoli- 
tan St.  R.  Co.,  122  S.  W.  1068,  223  Mo. 
389,  18  .Am.   &  Eng.  Ann.   Cas.  1166. 

65.  Gate  too  close  vehicle. — While 
plaintiff's  son  was  leaning  out  of  a 
window,  he  was  struck  by  an  open  gate 
on  a  stock  shed  near  defendant's  track. 
One  of  defendant's  employees  testified 
that  he  had  closed  the  gate,  and  thought 
that  he  had  fastened  it,  and  that  just  be- 
fore the  train  came  he  saw  some  small 
boys    near    the    track,    and    then    noticed 

■  that  the  gate  was  open.  Held,  that  such 
evidence  was  admissible  to  show  the  pre- 
vious condition  of  the  eate.  Gulf,  etc.,  R. 
Co.  V.  Phillips,  74  S.  W.  793,  32  Tex.  Civ. 
App.   238. 

66.  Condition  of  adjacent  tracks.^— 
Gage  V.  St.  Louis  Trans.  Co.,  211  Mo. 
139,  109  S.  W.  13. 

67.  Space  between  tracks. — Where  the 
width  of  the  space  between  defendant's 
tracks  at  the  place  of  the  injury  has  been 
shown  in  a  personal  injury  action  against 
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Intersecting  Tracks. — Where,  in  an  action  for  injuries  to  a  passenger  in 
a  collision  between  his  train  and  a  freight  train  on  another  road  at  a  grade  cross- 
ing, the  evidence  showed  that  the  signal  at  the  crossing  was  set  at  safety  for  the 
passenger  train,  evidence  of  the  use  at  grade  crossings  of  interlocking  signals 
and  switches  so  arranged  that  the  signal,  when  set  against  a  train,  opened  a 
switch  and  either  derailed  or  side-tracked  the  train  before  it  could  reach  the 
crossing,  and  that  the  carrier  was  negligent  because  it  did  not  employ  such  de- 
vice at  the  crossing,  was  inadmissible.^* 

Subsequent  Repairs. — Evidence  of  subsequent  repairs  and  alterations  is 
competent  to  show  the  carrier's  coritrol  over  the  place  of  the  accident.*  ^ 

§  3221.  Condition  of  Vehicle  and  Appliances. — Where  the  question  in 
issue  is  the  negligence  of  the  carrier  in  failing  to  keep  his  vehicle  in  good  con- 
dition, furnishing  improved  appliances,  etc.,  only  relevant  and  material  facts 
should  be  admitted  in  evidence.'^**  Evidence  descriptive  of  the  condition  in 
which  the  vehicle  was  run  is  competent  and  properly  admitted.'^  ^  And  it  is 
held  that  testimony  that  other  persons  had  previously  ridden  on  the  seat  on 
which  plaintiff  was  sitting  is  admissible  for  the  purpose  of  showing  that  plain- 
tiff was  on  a  seat  provided  for  passengers.'^^  Where  the  specific  negligence  is 
alleged,   evidence   which   tends   to  Vnaterially   support   the   allegation   is   compe- 


an  electric  railway  company,  evidence 
offered  on  behalf  of  the  plaintiff,  that  be- 
yond the  place  of  the  injury  the  width 
between  the  tracks  was  the  same,  is  irrele- 
vant. Chapman  v.  Capital  Tract.  Co.,  37 
App.  D.   C.  470. 

68.  Intersecting  tracks. — Gorman  v. 
New  York,  etc.,  R.  Co.,  194  N.  Y.  488,  87 
N.  E.  682,  reversing  106  N.  Y.  S.  1127, 
122  App.  Div.  896. 

69.  Subsequent  repairs. — Tipton  v. 
Topeka  R.  Co..  89  Kan.  451,  133  Pac.  189. 

70.  Testimony  held  relevant. — In  an 
action  by  a  passenger  for  personal  in- 
juries from  the  cars  running  off  the  track, 
evidence  is  admissible  to  prove  the  in- 
sufficiency of  the  car  bell  rope,  and  that 
the  conductor's  attention  had  been  called 
to  the  fact  of  its  having  been  hit  by  sacks 
thrown  by  other  servants  of  the  com- 
pany. Mobile,  etc.,  R.  Co.  v.  Ashcraft, 
49   Ala.   305. 

A  passenger  on  a  street  car,  while  pass- 
ing along  the  outside  running  board,  was 
injured  by  being  struck  by  a  passing  car. 
In  an  action  for  the  injury,  he  offered  to 
show  that  the  car  which  struck  him  was 
one  of  several  new  ones,  which  were  of 
greater  width  than  the  other  cars.  Held, 
that  it  was  proper  to  exclude  evidence 
that  a  rail  was  used  on  the  inside  of  new 
cars  purchased  by  defendant;  the  fact  that 
it  was  on  the  new  cars,  and  not  on  the 
old  ones,  being  no  proof  of  negligence. 
Moody  V.  Springfield  St.  R.  Co.,  65  N.  E. 
29,  182   Mass.  158. 

In  an  action  against  a  railroad  com- 
pany for  damages  from  a  collision,  caused, 
as  alleged,  "by  the  negligence  of  the  de- 
fendant and  its  servants,"  it  is  not  error 
to  allow  the  plaintiff  to  testify  as  to  the 
construction  of  the  cars,  to  show  how 
the  accident  occurred.  Lakin  v.  Oregon 
Pac.  R.  Co.,  15  Ore.  230,  15  Pac.  641. 


Failure  to  use  spark  arrester. — A  pas- 
senger injured  by  a  live  spark  coming 
through  the  car  window  may  show  that 
a  proper  spark  arrester  would  prevent  the 
throwing  of  live  sparks.  Schlag  v.  Chi- 
cago, etc.,  R.  Co.,  139  N.  W.  756,  152  Wis. 
165. 

Rule  applied  to  elevators. — In  an  ac- 
tion to  recover  for  personal  injuries  re- 
ceived while  in  defendant's  elevator,  where 
the  only  question  of  negligence  upon 
which  plaintiff  was  entitled  to  recover 
was  defendant's  negligence  in  the  opera- 
tion, and  failure  to  have  the  most  im- 
proved safety  appliances,  or  to  keep  them 
in  good  working  order,  evidence  as  to  the 
carrying  power  of  the  car  was  properly 
excluded.  Judgment  70  111.  App.  166,  af- 
firmed in  Hartford  Deposit  Co.  v.  Sollitt, 
50  N.  E.  178,  173  111.  222,  64  Am.  St. 
Rep.    35. 

Facts  held  irrelevant. — In  an  action 
against  a  street  railway,  where  plaintiff 
claims  that  a  passenger  was  injured  by 
his  fingers  having  been  bruised  •  in  the 
slot  used  for  opening  the  door  of  the  car, 
there  was  nothing  to  shov/  that  the  injury 
to  his  hand  was  caused  by  any  difficulty 
in  opening  the  door.  Held,  that  testimony 
of  a  witness  as  to  whether  he  had  ob- 
served any  difficulty  in  opening  the  door 
in  that  car,  or  one  like  it,  was  incompe- 
tent. Williams  u.  Citizens'  Elect.  St.  R. 
Co.,   68   N.   E.   840,   184  _Mas_s.   437. 

vi.  Descriptive  of  situation. — Evidence 
as  to  the  absence  of  a  conductor  and  ex- 
istence of  steps  in  front,  the  broken  door 
being  in  the  rear,  is  descriptive  of  the 
situation  under  which  the  car  was  run, 
and  properly  admitted.  Allen  v.  Dry- 
Dock,  etc.,  R.  Co.,  2  N.  Y  S.  738,  19  N. 
Y.   St.   Rep.  114. 

72.  To  establish  rights  of  passengers. 
— Fitch  V.  Mason  City,  etc..  Tract.  Co., 
100   N.   W.   618,   134  Iowa  665. 
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tent.'^^  Thus  where  it  is  averred  as  grounds  of  negligence  that  a  wheel  was 
unsound  and  by  reason  thereof  broke  and  caused  the  derailment,  and  that  the 
car  was  run  at  an  excessive  speed  which  contributed  to  the  derailment,  it  is 
proper  to  admit  evidence  that  one  of  the  wheels  bumped  along  on  the  rail  on 
which  it  ran,  and  that  there  was  a  bumping  motion  in  the  carJ*  And  the  de- 
fendant carrier  may  introduce,  in  rebuttal  of  an  allegation  of  negligence,  relevant 
and  material  facts  which  tend  to  show  the  degree  of  care  it  has  exercised  in 
that  respectjs  Thus,  where  injury  to  a  passenger  is  caused  by  the  fall  of  an 
elevator,  defendant  can  show  by  the  engineer  in  charge  of  the  building  whether 
he  made  an  inspection  of  the  elevator  appliances  immediately  after  the  accident, 
disclosing  the  cause  of  the  action  of  the  elevatorJ®  But  testimony  which  has 
no  tendency  to  show  an  absence  of  negligence  in  permitting  the  situation  to  arise 
where  the  accident  happened,   is   incompetent." 


73.  Where   specific   negligence   alleged. 

— Evidence  is  admissible  in  an  action 
against  a  street  railway  company  by  a 
passenger  injured  by  catching  her  foot 
in  a  ring  on  the  floor  of  the  car  that  the 
ring  was  standing  erect  immediately  after 
tlie  accident,  and,  on  being  pushed  down, 
would  rise  and  remain  upright  on  the 
starting  of  the  car,  as  such  evidence 
tends  to  show  that  the  ring  was  in  such 
condition  and  operated  in  such  manner 
when  the  car  left  the  barn,  some  time  be- 
fore, which  would  charge  the  company 
with  notice  of  the  defect,  or  show  negli- 
gence en  the  part  of  the  conductor  in 
failing  to  discover  its  condition.  King- 
man V.  Lynn,  etc.,  R.  Co.,  64  N.  E.  ?9,  181 
Mass.  387. 

In  an  action  for  injury,  the  question, 
■"How  long,  how  wide,  and  how  thick  is 
a  sack  of  guano?"  is  relevant  and  admis- 
sible, where  the  answer  tends  to  show 
that  a  car  containing  the  fertilizer  was 
too  heavily  loaded,  which  was  one  of  the 
grounds  of  negligence  imputed  to  de- 
fendant. Kansas,  etc.,  R.  Co.  v.  Smith, 
•90  Ala.  25,  8  So.  43,  24  Am.  St.  Rep.  753. 

In  a  passenger's  action  for  injuries  by 
falling  by  her  dress  catching  on  a  sand- 
plunger  in  the  vestibule,  which  pro- 
jected above  the  floor,  evidence  that  the 
motorman  pressed  the  sandplunger  into 
place  immediately  after  the  accident  held 
properly  admitted.  Martin  v.  Old  Colony 
St.  R.  Co.,  98  N.  E.  579,  211  Mass.  535. 

74.  Evidence  as  to  condition  of  wheel. 
— Cleveland,  etc.,  Tract.  Co.  v.  Ward,  27 
O.    C.   C.   761. 

75.  Rebut  evidence. — On  the  trial  of  an 
action  by  a  passenger  against  the  pro- 
prietors of  a  steamboat,  for  an  injury  sus- 
tained by  the  fall  of  a  small  boat,  which 
was  hung  over  the  deck,  and  fell  by  the 
breaking  of  a  bolt,  which  the  plaintiff 
contended  that  the  defendants  negligently 
provided  of  insufficient  strength,  held,  that 
the  defendants  might  show  what  instruc- 
tions they  gave  the  builder  concerning 
the  construction  of  the  small  boat,  rela- 
tive to  the  strength  of  the  bolt.  Sim- 
mons V.  New  Bedford,  etc.,  Steamboat 
Co.,  100  Mass.  34. 

In  an  action  for  injuries  to  a  passenger 


in  an  elevator,  where  defendant  proved 
that  the  brake  rod  was  broken  and  that 
that  was  the  cause  of  the  fall  of  the  ele- 
vator, and  that  sufficient  inspection  had 
been  used  by  it,  and  plaintiff  introduced 
evidence  that  screws  of  the  safety  device 
were  rusty  and  interfered  with  the  opera- 
tion thereof,  the  exclusion  of  evidence 
that  the  screws  were  not  rusty  was  erro- 
neous, though  defendant's  witnesses  had 
stated  on  cross-examination  that  the 
screws  were  not  rusty.  Keller  v.  Wove 
Realty  Co.,  112  N.  Y.  S.  538,  128  App. 
Div.  154;  Diepenbrock  v.  Wove  Realty 
Co.,  112  N.  Y.  S.  539,  128  App.  Div.  888. 

76.'  Immediate  inspection  to  determine 
cause  of  injury. — Cohen  v.  Farmers'  Loan, 
etc.,  Co.,  127  N.  Y.  S.  561,  70  Misc.  Rep. 
548. 

_  77.  Evidence  incompetent  to  rebut  neg- 
ligence.— Where  it  was  not  claimed  that 
defendant's  claim  agent  had  ever  seen  an 
accident,  his  information  being  derived 
entirely  from  reports  made  to  him  by 
other  people  not  under  oath,  evidence  in 
an  action  for  injuries  to  a  passenger  by 
his  feet  becoming  entangled  in  the  end 
of  a  trolley  rope  as  he  was  endeavoring 
to  alight,  that  he  had  been  claim  agent 
for  defendant  for  a  long  period  of  time 
prior  to  the  trial,  that  all  reports  of  acci- 
dents had  been  made  to  him;  that  he  in- 
vestigated them,  and  that  in  his  experi- 
ence as  claim  agent  he  had  never  received 
any  report  nor  had  any  claim  ever  been 
filed  on  account  of  injury  sustained  by  a 
person  becoming  entangled  in  the  trolley 
ropes  until  the  accident  in  question,  was 
incompetent,  even  though  it  was  not  hear- 
say. Denver  City  Tramway  Co.  v.  Hills, 
50  Colo.  328,  116  Pac.  125,  36  L.  R.  A.,  N. 
S.,  313. 

Facts  immaterial  as  constituting  no  de- 
fense.— Where  the  injury  is  alleged  to 
have  been  caused  by  cars  jerking  on  the 
grip  iron  on  a  grip  car  becoming  caught, 
the  carrier  can  not  show  that  it  had  em- 
ployees who  had  particular  duties  to  per- 
form, it  being  permitted  to  prove  every- 
thing that  was  in  fact  done  by  any  em- 
ployee in  the  way  of  inspection,  super- 
intendence, and  care  of  the  track  and  ap- 
pliances,    as      no      matter      how      many 
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As  to  Guage  of  Wheels. — Where  it  is  alleged  that  the  injury  was  caused 
by  the  derailment  of  cars,  evidence  that  defendant  used  car  wheels  of  too  nar- 
row a  gauge  for  the  track,  and  therefore  likely  to  be  battered  by  defective  rails, 
is  admissible  in  proof  of  gross  negligence.'^* 

Failure  to  Use  Proper  Precaution. — As  it  is  the  duty  of  a  street  railway 
to  prevent  children  from  getting  on  or  off  the  front  platform,  or  from  riding 
in  a  place  of  much  danger,  if  negligence  is  not  imputable  to  it  as  a  matter  of 
law,  because  it  does  not  enclose  the  front  platform  with  a  screen  or  fender,  the 
fact  that  it  is  not  so  enclosed  is  a  matter  proper  to  be  considered,  in  connection 
with  the  other  facts  of  the  case,  in  determining  whether,  or  not,  it  is  guilty  of 
negligence  in  allowing  the  front  door  to  remain  open,  when  the  car  is  filled 
with  passengers,  some  of  whom  are  children,  unattended  by  their  parents  or 
guardians,  and  who,  from  their  youth  and  inexperience,  may  not  know  there 
is  greater  danger  in  getting  off  the  front,  than  there  is  in  getting  off  the  rear 
platform.^^  And  where  injury  results  to  a  passenger  by  other  passengers  push- 
ing him  from  the  running  board  at  a  junction  point,  evidence  that  passengers 
could  have  been  restrained  by  putting  up  bars  on  the  cars  and  the  erection  of 
a  fence  is  admissible. s*'  And  where  the  failure  to  have  a  chain  properly  fas- 
tened across  the  open  space  on  the  platform  is  alleged  to  have  resulted  in  the 
injury,  a  rule  of  the  carrier  requiring  platform  chains  to  be  kept  hooked  up  at 
all  times,  constituting  a  means  relied  on  to  show  negligence,  is  properly  received 
in  evidence,  where  the  circumstances  shown  indicate  that  it  might  become  ma- 
terial.*^ 

To  Show  Condition  of  Vehicle — Nature  of  Defect. — In  order  to  show 
the  condition  of  the  vehicle  and  its  fitness  for  use,  evidence  as  to  its  condition 
over  a  continuous  period  of  time  from  the  accident  seems  to  be  competent.*^ 
And  it  has  been  held  that  under  the  rule  that,  when  a  condition  is  once  shown 
to  exist,  it  will  be  presumed  to  continue  until  the  contrary  appears,  evidence  in 
an  action  against  a  street  railroad  for  injury  to  a  passenger  alighting  from  a 
car  as  to  the  condition  of  the  step  of  the  car  and  the  grating  at  the  back  of  the 
step  seven  months  prior  to  the  accident  is  admissible. *s  But  where  a  passenger, 
by  mistake,  boarded  the  wrong  train,  and  was  injured  by  jumping  from  it  while 
in  motion,  evidence  as  to  whether  there  were  signs  or  placards  on  the  car  five 
months  previous  is  too  remote  to  afford  a  basis  for  an  inference  as  to  the  con- 
dition at  the  time  of  the  accident.^* 

Subsequent  to  Accident. — Where  the  injury  is  alleged  to  have  resulted 
from  a  defective  car  step,  evidence  of  the  condition  of  the  step  at  times  after  the 
date  of  the  accident  is  immaterial,  in  the  absence  of  proof  that  it  was  in  the  same 
condition  as  when  the  accident  occurred. ^^     /^^d  where  it  is  claimed  that  the 

employees  the  company  had,  or  what  their  elevator  as  far  back  as  two  years  prior 
duties  were,  it  wovdd  be  liable  to  the  pas-  to  the  injury  and  on  down  to  within  a  few 
seng-er  for  their  neglect  of  such  duties,  days  thereof,  and  tending  to  show  that 
and  since  duties  unperformed  would  con-  the  elevator  would  not  run  properly  that 
stilute  no  defense.  Wyckoff  v.  Chicago  the  cable  was  rusty  and  rotten,  that  bolts 
City  R.  Co.,  85  N.  E.  237,  334  111.  613,  were  loose,  that  the  guide  shoes  wjrc  con- 
affirming  judgment  136  111.  App.  342.  stantly  getting  out  of  place,  and  that  the 

78.    As  to  guage  of  wheels.— Holyoke  v.  rod   governing   the   safety   appliances   was 

Grand  Trunk  R.  Co.,  48  'X.  H.  541.  so  bent  they  would  not  properly  perform 

ia     -nu-i   J  I   1  •      A-^      -n  t)      /-<  their    functions,    was    admissible.     Orcutt 

nlLr^d'ts' P^a''367^"^  "^"^^   ^^    ^^     "  ^  ^Cemury  Bldg.   Co.,  113   S.  W.   532,  214 

80.  Failure  to  use  bars  to  prevent  in-  gs.  Condition  of  vehicle  prior  to  acci- 
jury.— Coy  v.  Boston  Elev.  R.  Co.,  313  dent— Presumption  basis  of  admission.— 
Mass.   307,   98   N.   E.   1041.  Corcoran  v.   Albuquerque   Tract.   Co.,   103 

81.  Violation  of  rule.— Crowley  v.  Bos-  Pac.  645,  15   N.   Mex.  9. 

ton  Elev.  R.  Co.,  90  N.  E.  533,  204  Mass.  84.    Evidence  too  remote. — Newcomb  v. 

341.  New  York,  etc.,  R.  Co.,  69  S,  W.  348,  169 

82.  Condition   over    continuous   period.       Mo.  409. 

—In  an  action  for  injuries  to  a  passenger  85.    Subsequent  to  accident. — Walling  z'. 

in  an  elevator,  through  the  falling  thereof.  Trinity,  etc.,  R.  Co.,  48  Tex.  Civ.  App.  35, 
evidence  relating  to  the  condition   of  the       106   S.   W.  417. 
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injury  resulted  from  slipping  on  ice  and  snow  in  the  vestibule  of  a  car,  evidence 
that  snow  and  ice  was  in  the  vestibule  on  the  car  making  its  subsequent  trip  in 
charge  of  the  same  crew  is  admissible  only  to  show  the  climate  conditions  and 
that  snow  was  tracked  that  day  and  was  congealing.^® 

Prior  Accidents. — Evidence  that  other  accidents  were  caused  by  the  same 
defect  is  competent.*'^ 

Evidence  to  Show  Vicious  Propensities  of  Horse  Attached  to  Stage 
Coach. — In  an  action  for  an  injury  sustained  owing  to  the  misbehavior  of  a 
horse  attached  to  a  stage  coach  in  which  the  plaintiff  was  riding,  evidence  hav- 
ing been  given  that  a  horse  had  been  restive  and  unmanageable  at  a  time 
before  the  accident,  evidence  of  the  habits  of  the  horse  subsequent  to  the  ac- 
cident are  also  admissible.**  And  where  injuries  are  alleged  to  have  resulted 
from  the  negligence  of  the  carrier  in  failing  to  furnish  a  suitable  team,  testimony 
as  to  the  general  reputation  of  one  of  the  Ijorses,  among  defendant's  drivers 
and  employees,  for  being  unsafe,  is  admissible  as  tending  to  show  the  negligence 
of  defendant  in  using  him.*^ 

To  Show  Notice  of  Defect. — Where  an  injury  is  sustained  by  one  riding 
in  a  passenger  elevator  in  consequence  of  the  fall  of  the  elevator,  a  letter  writ- 
ten by  the  agent  of  the  nonresident  owner  to  the  owner  prior  to  the  accident, 
stating  that  the  elevator  was  out  of  order,  and  that  a  third  person  had  stated 
that  the  whole  machine  ought  to  be  built  over  before  it  would  work  right,  is  ad- 
missible as  showing  that  the  owner  had  notice  of  defects  therein. ^^  And  where 
the  injury  results  from  the  defective  condition  of  a  street  car,  a  conversation  be- 
tween a  motorman  aAd  a  supervisor  of  the  company  in  which  the  supervisor 
made  remarks  tending  to  show  that  the  car  in  question  which  caused  the  injury 
was  out  of  repair  is  competent  on  the  question  of  negligence. ^^  Where  a  per- 
sonal injury  is  alleged  to  have  been  caused  by  the  defective  condition  of  a  pas- 
senger elevator  in  defendant's  building,  which  caused  it  to  rise  or  fall  suddenly 
and  prevented  its  proper  control  by  the  operator,  if  there  is  evidence  tending 
to  show  that  such  effect  would  follow  leaking  valves,  and  that  the  valves  were 
found  leaking  immediately  after  the  accident,  evidence  is  admissible  to  show 
that  sudden  movements  of  the  elevator,  similar  to  that  at  the  time  of  plaintiff's 
injury,  had  previously  been  observed  by  others  in  order  to  show  knowledge  of 
the  defect  on  the  part  of  the  owners. ^^ 

Comparative  Evidence. ^In  an  action  by  a  passenger  on  a  steamboat  for 
injuries  caused  by  the  negligence  of  the  employees  in  allowing  a  bale  of  cotton 
to  fall  on  him  while  standing  near  the  foot  of  a  stairway,  evidence  as  to  how  the 
stairway  compared  with  stairways  in  other  boats  was  inadmissible.^* 

Evidence  of  Recurring  Accidents. — A  street  car  company,  using  electric- 
ity, is  bound  to  employ  the  best  mechanical  contrivances  and  inventions;  and 

86.  Ice  and  snow  on  subsequent  trip. —  v.  Gilmer,  131  U.  S.  22,  33  L.  Ed.  110,  9 
Dorrance  v.  Michigan  United  R.  Co.,  175      S.   Ct.  696. 

Mich.  198,  141  N.  W.  697.  89.     General     reputation     of      horse.— 

87.  Prior  accidents.— When  plaintiff  was  Wormsdorf  7'.  Detroit  City  R.  Co  75 
leaving  the  street  car  in  the  usual  man-  Mich.  473,  42  N.  W.  1000,  13  Am.  St.  Rep. 
ner,  her  dress  caught  in  the  .sheet  iron  cov-  ^^^-        _          ,                   .          ^ 

ering  of  the  car  wheels,  which  had  been  ^^O-      "o     show     notice.— Ferguson      v. 

unscrewed,  and  was  projecting  above  the  Truax,  132  Wis.  478    110  N.  Vv .  395,  14  L. 

floor,      throwing     her      forward     to     the  R.  A., -N'.  S.,_350,  13  Am.  &  Eng  Ann   Cas. 

ground.     In  an  action  to  recover  for  her  ^^92,  rehearing  granted  in  111  N    W.  657, 

injuries,    evidence   of    previous     accidents  and  judgment  reversed  in  112  N.  W.  513. 

occurring  from  the  same  cause  was  prop-  .91-    Remark  previously  made  by  super- 

erly  admitted  to  show  the  character  of  the  visor.- Healy  v.  Chicago  City  R.  Co.,  160 

defect.      Chase   v.   Jamestown    St.    R.    Co.,  Ill-  App._7.            ,            ,     ,                  ^ 

60  Hun  582,  15  N.  Y.  S.  35,  38  N.  Y.  St.  ^  92-    P"or  conduct  of  elevator.— Oregon 

j^gp    954  Co.  V.  Roe,  176  Fed.  715,  100  C.  C.  A.  269. 

88.  To  show  vicious  propensities  of  93.  Comparative  evidence. — Memphis, 
horse  attached   to   stage   coach. — Kennon  etc..   Packet   Co.   v.   McCool,   83   Ind.  392, 

43   Am.   Rep.   71. 
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evidence  that  a  particular  trolley  wire  has  been  the  subject  of  frequently  re- 
curring accidents  is  admissible,  as  showing  that  the  company  had  notice  of  its 
unsafe  condition. «*  Where  injury  is  caused  by  the  cars  becoming  uncoupled 
because  of  defective  couplings,  it  appearing  that  the  couplings  used  were  the 
same  as  those  used  at  a  time  when  a  witness  was  employed  by  defendant,  it 
is  proper  to  permit  him  to  be  asked  how  often  in  his  experience  couplings  had 
become  uncoupled  or  broken  loose. ^^ 

Failure  to  Use  Known  Devices. — Where  the  omission  to  provide  a  safety 
device  is  charged  as  negligence,  it  is  proper  to  admit  evidence  to  show  that  this 
improvement  had  been  extensively  known  and  used  prior  to  the  time  the  ac- 
cident occurred,  and  also  to  show  its  utility  as  a  safeguard  against  accidents. ^^ 
And  where  the  issue  is  whether  the  space  between  passenger  cars  on  a  train 
was  negligently  left  uncovered,  evidence  as  to  whether  any  cars  had  been  con- 
structed within  the  last  five  years  with  platforms  like  those  on  the  car  in  ques- 
tion is  admissible.^'^ 

Subsequent  Inventions. — Evidence  that,  after  an  injury  to  a  passenger,  a 
skillful  mechanic  connected  with  defendant's  road  devised  a  patent  to  prevent 
similar  accidents,  is  immaterial,  unless  by  reasonable  diligence  defendant  could 
have  discovered  the  new  device  before  the  injury.^^ 

Subsequent  Changes. — Where  it  is  claimed  that  the  acts  of  horses,  draw- 
ing a  street  car,  caused  the  accident  sued  for,  evidence  that  the  company,  after 
the  accident,  separated  the  horses,  is  incompetent  for  the  purpose  of  raising  a 
presumption  that  they  were  vicious,  and  that  proper  care  had  not  been  taken 
in  their  selection. ^^ 

§§  3222-3223.  Receiving  and  Discharging  Passengers— §  3222. 
In  General. — Where  the  passenger  sues  for  injury  received  while  boarding  or 
alighting  from  the  carrier's  vehicle,  evidence  which  can  have  no  material  bear- 
ing on  the  issues  involved  should  be  excluded.^  Testimony  is  inadmissible  as 
primary  evidence  which  tends  to  raise  a  collateral  and  immaterial  issue.^    Thus, 

94.  Recurring  accidents. — Richmond  R.,  on  which  a  passenger  wks  injured  that  he 
etc.,  Co.  V.  Bowles,  92  Va.  738,  24  S.  E.  thought  a  passenger  had  alighted  is  im- 
388.  material;  it  appearing  that  he  would  not 

95.  Prior  similar  accidents. — Birming-  have  done  differently  if  he  had  known  he 
ham  R.,  etc.,  Co.  v.  Bynum,  36  So.  736,  was  aboard,  and  that  the  accident  oc- 
139   Ala.   389.  curred  through  failure  cf  the  engineer  to 

96.  Failure  to  use  known  devices. —  obey  signals.  Rehearing,  69  Pac.  440,  de- 
Hegeman  v.  Western  R.  Corp.  (N.  Y.),  nied  in  Simmons  v.  Oregon  R.,  etc.,  Co., 
16   Barb.   353,  affirmed  in   13   N.   Y.   9,   64  69  Pac.  1032,  41  Ore.  151. 

Am.  Dec.  517.  Announcement  of  station. — Where  in  an 

97.  To  rebut  negligent  failure  to  adopt  action  for  injuries  to  a  passenger  while 
device. — Central,  etc.,  R.  Co.  v.  Storrs,  attempting  to  alight  from  a  train  at  a  sta- 
169  Ala.  361,  53  So.  746.  tion,    plaintiff   testified    that    she    was    ac- 

98.  Subsequent  inventions. — Carter  v.  quainted  with  the  station,  and  knew  when 
Kansas   Citv   Cable  R.   Co.,   43   Fed.   37.  the   train   stopped  there,   and   that   she   at 

99.  Subsequent  changes. — Noble  v.  St.  once  left  her  seat  to  alight,  evidence  of 
Joseph,  etc.,  R.  Co.,  57  N.  W.  136,  98  the  failure  of  the  trainmen  to  announce 
Mich.  349.  the    station    on    the    arrival    of    the    train, 

1.    Evidence  must  be  material. — Where,  and   of  the   rule   of   the   carrier   requiring 

in   an   action   for   injuries   sustained   by   a  such      announcement,       was       immaterial, 

street  car  passenger  while  attempting  to  Chicago,    etc.,    R.    Co.    v.    Lampman,    104 

alight,  there  was  evidence  that  after  the  Pac.  533,  18  Wyo.  106,  35  L.  R.  A.,  N.  S., 

passenc-er  was  thrown  off  her  balance  she  317,   Ann.   Cas.   1912C,   788. 

held  to  a  stanchion  and  was  dragged  some  2.    Raising  collateral  and  immaterial  is- 

distance,   the  testimony  that,   in   response  sues.— In  an  action  for  injuries  to  a  pos- 

to    call   by   passengers    to    ring    the    bell,  senger  while  attempting  to  board  a  street 

some  one  answered  that  it  was  no  use  to  car,  the  refusal  to  let  him  testify  that  his 

ring  the  bell,   as  the   car  would  not  stop  boy    knew    he    had    fallen    was    not    erro- 

unless  the  conductor  rang  it,  was  imma-  neous.     Birmingham  R.,   etc.,   Co.   v.   Sel- 

terial.     Boone  v.  Oakland  Trans.   Co.,   73  horst,   165   Ala.   475,   51   So.   568. 

Pac.  343,  139  Cal.  490.  In  a  suit  for  personal  mjuries  sustained 

Testimony  of  the   conductor  of  a  train  while    alighting    from    a    train,     evidence 
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in  an  action  against  a  street  car  company  to  recover  compensatory  damages  for 
personal  injuries  alleged  to  have  been  caused  by  the  sudden  starting  of  the  car 
while  plaintiff  vifas  alighting,  evidence  as  to  what  occurred  when  plaintiff  got 
on  the  car,  tending  to  prove  malice  on  the  part  of  defendant's  driver,  is  not 
admissible.*  And  it  is  inadmissible  as  impeaching  evidence,  where  the  matter 
sought,  to  be  contradicted,  is  immaterial  matter  drawn  out  on  cross-examina- 
tion.* Evidence  which  is  relevant  and  material  to  rebut  other  testimony  ad- 
mitted by  the  adverse  party  should  be  admitted. ^  And,  as  in  other  cases,  any 
evidence  which  tends  in  a  material  degree  to  assist  in  the  proper  determination 
of  the  issues  involved  should  be  admitted.®  So  where  the  question  arises  as  to 
whether  or  not  the  passenger's  injury  was  caused  by  the  movement  of  the  train, 
if  the  evidentiary  fact  offered  prevents  a  reasonable  inference  in  support  of  the 
issue  it  should  be  admitted.'^  In  an  action  for  injuries  received  while  entering 
a  street  car,  plaintiff  may  testify  that  the  driver  suddenly  started  the  car  when 
she  attempted  to  leave  it,  as  bearing  on  the  competency  of  the  driver.®     On  the 


that  at  the  preceding  station  plaintiff  got 
off  the  train,  and  remained  out  till  it 
started,  and  then  boarded  it  while  moving, 
is  immaterial  and  inadmissible.  Lake 
Erie,  etc.,  R.  Co.  v.  Morain,  36  111.  App. 
632,  affirmed  in  140  111.  ]]7,  29  N.  E.  869. 

In  an  action  against  a  railway  company 
for  negligent  injury  to  an  alighting  pas- 
senger, the  company  can  not  show  that 
some  of  the  passenger's  parly  alighted 
without  accident.  Merryman  v.  Chicago, 
etc.,  R.  Co.,  113  N.  W.  357,  135  Iowa  591. 

Prior  injury. — In  an  action  against  a 
railway  company  for  the  death  of  a  pas- 
senger, killed  while  alighting  from  a  train, 
plaintiff  could  not  show  whether  dece- 
dent was  "disabled  in  the  war."  Dilburri 
V.  Louisville,  etc.,  R.  Co.,  156  Ala.  228,  47 
So.  210.  _      ' 

Collateral  issues. — In  an  action  for  in- 
juries while  alighting,  by  the  sudden 
starting  of  the  train,  evidence  of  negli- 
gent failure  to  properly  light  the  depot 
was  inadmissible.  Louisville,  etc.,  R.  Co. 
V.  Payne,  133  Ky.  539,  118  S.  W.  353,  19 
Am.    &    Eng.    Ann.    Cas.    294.  _ 

In  an  action  against  a  carrier  for  per- 
sonal injuries  by  a  fall  in  alighting  from 
a  train,  admitting  evidence  to  sustain  the 
allegation  of  the  complaint  that  plaintiff, 
while  trying  to  keep  from  falling,  "was 
laughed  at  by  other  passengers,"  is  re- 
versible error.  Campbell  v.  Alston  (Tex. 
Civ.   App.),   23    S.   W.    33. 

In  an  action  against  a  railroad  com- 
pany to  recover  for  injury  to  plaintiff's 
wife,  caused  by  the  conductor's  want  of 
proper  care  in  putting  her  off  a  train 
which  she  had  taken  by  mistake,  evidence 
tending  to  show  that  such  mistake  was 
due  to  defendant's  failure  to  provide 
signs  or  call  trains  was  irrelevant.  Gary 
V.  Gulf,  etc.,  R,  Co.,  42  S.  W.  576,  17  Tex. 
Civ.    App.    139. 

3.  Evidence  as  to  malice. — Grisim  v. 
Milwaukee  City  R.  Co.,  84  Wis.  19,  54 
N.   W.   104. 

4.  As  impeaching  evidence. — Lake  Erie, 
etc.,  R.  Co.  V.  Morain,  140  111.  117,  29  N. 
E.   869. 


5.  Rebuttal  testimony — In  an  action  by 
a  passenger  against  a  horse  car  corTipany 
for  personal  injuries  received  while 
alighting  _  from  defendant's  car  while  it 
was  passing  over  a  curve,  evidence  as  to 
the  rate  of  speed  at  which  defendant's 
cars  were  driven  around  curves  is  ad- 
missible in  rebuttal  of  the  testimony  of 
defendant's  witnesses  that  its  cars  never 
passed  around  curves  in  the  manner  testi- 
fied to  by  plaintiff.  Saffer  v.  Dry  Dock, 
etc.,  R.  Co.,  53  Hun  629,  5  N.  Y.  S.  700, 
24  N.  Y.  St.  Rep.  210,  2  Silvernail  343. 

6.  Relevant  and  material  evidence. — In 
an  action  against  a  railway  company  for 
the  death  of  a  passenger,  killed  while 
alighting  from  a  train  at  his  station, 
plaintiff  could  show  how  long  decedent 
had  lived  near  the  station,  as  tending  to 
show  whether  he  was  familiar  v>rith  the 
place  where  he  attempted  to  alight  and 
whether  he  was  negligent  in  attempting 
to  alight.  Dilburn  v.  Louisville,  etc.,  R. 
Co.,  156  Ala.  228,  47  So.  310. 

In  an  action  for  injuries  in  boarding  a 
train,  evidenre  held  to  show  that  one  who 
announced  that  everybody  wanting  to 
board  the  train  must  hurry  was  an  em- 
ployee of  the  carrier,  so  that  evidence  of 
the  announcement  w?s  admissible  as  of 
an  act  of  an  ac'-ent.  Texas  Cent.  R.  Co. 
V.  Wheeler,  52  Tex.  Civ.  App.  603,  116  S. 
W.   83. 

7.  Injury  from  movement  of  train. — In 
an  action  for  injuries  to  a  passenger  from 
a  sudden  movement  of  the  train,  where  a 
witness  had  testified  that  all  the  passen- 
.eers  had  left  the  car  save  himself  and 
plaintiff  at  the  time  of  the  violent  move- 
ment of  the  train,  his  testimony  was 
properly  admitted  that  before  he  eot  out 
of  the  ro'ich  he  saw  two  men  nicking  up 
an  old  lady  from  the  ground  just  outside 
of  the  coach  and  near  the  steps.  Kansas, 
etc.,  R.  Co  V.  Young,  50  Tex.  Civ.  App. 
610,  111_S.  W.  764. 

R.  'R'.vidence  as  to  competencv  of  driver. 
— Fuller  V.  lamestown  St.  R.  Co.,  75  Hun 
273,  36  N.  Y.  S.  1078,  58  N.  Y.  St.  Rep. 
206. 
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issue  of  willfulness  or  wantonness  in  the  injury  to  plaintifif  by  the  starting  of 
defendant's  street  car,  where  the  evidence  tended  to  show  that  as  plaintiff  was 
in  the  act  of  boarding  the  car,  the  motorman  saw  or  could  with  diligence  have 
seen  him  and  that  the  motorman  was  notified  of  plaintiff's  physical  infirmity 
and  his  consequent  slowness  of  gait,  and  was  requested  by  plaintiff's  son  not 
to  start  the  car  till  plaintiff  got  on,  testimony  of  the  motorman  that  it  was  the 
motorman's  duty  to  see  that  every  one  ready  to  get  on  the  car  got  on  before  he 
started  was  admissible.^ 

Inferences  from  Facts. — A  witnesses'  inferences  from  facts  are  immaterial 
and  should  not  be  admitted.  i° 

Surrounding  Circumstances. — It  is  competent  for  a  passenger  suing  for 
an  injury  received  in  boarding  or  alighting  from  a  vehicle  to  testify  as  to  mat- 
ters tending  to  show  the  circumstances  attending  the  accident.^^ 

Public  Rules  as  to  Alighting,  etc. — In  an  action  against  a  street  railway 
company  for  injuries,  a  witness  should  be  allowed  to  testify  as  to  a  public  rule 
to  ring  the  bell  to  stop  the  car  at  crossings,  at  the  time  plaintiff  was  injured.^^ 

Conduct,  Usage,  or  Manner  of  Operation. — The  rule  seems  to  be  that 
when  evidence  of  conduct,  usage,  or  manner  of  operation  is  offered  for  the  pur- 
pose of  throwing  light  on  the  particular  transaction,  the  circumstances  must  be 
shown  to  be  identical  or  so  nearly  so  as  to  require  a  similar  course  of  conduct  in 
both  cases. 13 

Boarding  or  Alighting  from  Moving  Car. — In  actions  for  injuries  in  at- 
tempting to  board  or  alight  from  a  moving  vehicle,  the  evidence  to  be  admissible 
must  be  relevant  and  material  to  the  issues  involved.^*     Any  fact  which  ma- 


9.  Issue  of  willfulness. — Birmingham 
R.,  etc.,  Co.  V.  Lee,  153  Ala.  79,  45  So. 
292,  citing  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91    Ala.  431,  8  So.  708. 

10.  Inferences  from  fact. — In  an  action 
by  a  street  car  passenger  thrown  from 
the  car  step,  while  preparing  to  alight  on 
the  near  side  of  a  cross  street,  by  a  sud- 
den increase  of  speed,  the  car  having 
slowed  up  for  the  crossing,  the  question 
to  a  witness,  "iWhat  do  you  say  as  to 
where  you  expected  the  car  would  stop?" 
was  properly  excluded;  the  witness'  in- 
ference from  the  facts  being  immaterial. 
Stevens  v.  Boston  Elev.  R.  Co.,  85  N.  E. 
571,  199  Mass.  471. 

11.  Surrounding  circumstances. — As  cir- 
cumstances under  which  the  accident 
happened  to  plaintiff,  she  may  testify  that, 
in  going  out  of  the  car,  the  people  ahead 
of  her  got  off  the  east  side  thereof,  that 
her  little  hoy  came  out  of  the  car  with 
her,  and  that  her  two  other  boys  were 
near  when  she  alighted,  in  doing  which 
she  was  injured.  Werner  v.  Chicago, 
etc.,  R.   Co.,   81  N.  W.  416,   105  Wis.   300. 

12.  Public  rules  as  to  ringing  bell,  etc. 
— McDonald  v.  Montgomery  St.  Railway, 
110   Ala.   161,   20   So.    317. 

13.  Conduct,  usage,  or  manner  of  opera- 
tion.—Buck  V.  Manhattan  R.  Co.,  10  N. 
Y.  S.  107,  33  N.  Y.  St.  Rep.  51,  15  Daly 
550;  Fillo  V.  Jones,  3  Abb.  Dec.  131,  43  N. 
Y.  328;  Hill  v.  Syracuse,  etc.,  R.  Co.,  63 
N.   Y.   101. 

In  an  action  against  an  elevated  rail- 
road company  for  injuries  to  a  passenger, 
who,  while  leaving  the  car,  was  thrown 
down  by  other  passengers  entering,  where 


the  evidence  showed  that  only  plaintiff 
and  one  other  passenger  alighted  at  the 
station  where  the  accident  occurred,  and 
that  only  three  passengers  attempted  to 
get  aboard,  evidence  that  on  other  oc> 
casions,  on  different  trains,  at  other  sta- 
tions, plaintiff  had  heard  the  guards  warn 
persons  not  to  enter  the  train  until  the 
outgoing  passengers  had  alighted,  was 
properly  excluded,  in  the  absence  of  proof 
that  the  situation  was  identical  with  the 
circumstances  in  the  case  at  bar.  Buck 
V.  Manhattan  R.  Co.,  10  N.  Y.  S.  107,  33 
N.   Y.   St.   Rep.   51,   15    Daly  550. 

Custom  as  signalling  car  to  start  or 
stop. — Evidence  tending  to  show  a  habit 
of  passengers  on  defendant's  road  to  give 
the  signals  for  stopping  and  starting  cars 
was  competent,  because  defendant  had 
reasonable  cause  to  know  anything  that 
was  habitually  and  openly  done  on  its 
cars,  and  the  evidence  bore  directly  on 
the  question  of  defendant's  due  care  in 
permitting,  or  failing  to  guard  against, 
such  acts.  Nichols  v.  Lynn,  etc.,  R.  Co., 
47  N.   E.   437.   168   Mass.   .528. 

14.  Relevant  and  material  to  issues. — 
In  an  action  for  injuries  alleged  to  have 
been  caused  while  attempting  to  board  a 
moving  street  car,  the  speed  of  which 
had  been  reduced  in  response  to  plain- 
tiff's signal,  and  then,  before  plaintiff 
could  get  aboard,  suddenly  increased,  it 
is  not  proper  for  defendant,  the  gist  of 
the  action  not  being  an  injury  caused  by 
fault  of  plaintiff,  to  interrogate  witnesses 
as  to  whether  the  place  was  a  safe  one  to 
board  a  moving  car,  or  how  they  would 
have    done   under   the   circumstances   had 
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terially  tends  to  show  that  the  carrier's  duly  authorized  agent  invited  the  pas- 
senger to  board  the  moving  car  or  knew  of  his  intention  to  do  so  is  admissible.i^ 
Evidence  is  admissible  to  show  that  at  the  place  where  the  plaintiff  ran  along 
the  train  as  it  was  moving  and  tried  to  get  on  the  car,  passengers  frequently 
did  so  and  that  the  carrier's  employees  received  passengers  in  that  way  and 
encouraged  the  practice. i®  The  plaintiff  in  such  case  would  not  be  entitled  to 
prove  the  mere  fact  that  other  persons  boarded  defendant's  cars  while  in  mo- 
tion, for  the  purpose  of  establishing  a  standard  of  care,  regardless  of  whether 
such  persons  were  reasonably  prudent  or  negligent  in  so  doing.^^  It  is  not 
competent  to  show,  as  an  excuse  for  an  act  of  negligence,  that  others  are  accus- 
tomed to  be  equally  negligent.  But  evidence  which  tends  to  prove  notice  to  the 
defendant  of  such  practice  and  that  it  induced  rather  than  discouraged  or  pro- 
hibited such  practice  is  admissible  for  the  purpose  of  establishing  the  defend- 
ant's duty  to  run  its  vehicles  with  reference^  to  the  practice  and  consistently 
therewith. 18  In  an  action  for  injuries  to  a  street  car  passenger  while  attempting 
to  board  a  street  car,  plaintiff  having  shown  that  the  motorman  asked  him  to 
board  the  car  while  it  was  moving,  testimony  of  a  third  person  that  as  the  car 
was  coming  to  a  stop  he  boarded  it,  but  that  before  others  could  do  so  it  started 
with  a  jerk,  is  admissible  to  corroborate  plaintiff's   theory.^^ 

Issue  as  to  Stopping  of  Vehicle. — Where  defendant  •  denies  that  the  car 
stopped,  claiming  that  it  had  only  slackened  speed  before  crossing  an  intersecting 
track  and  was  proceeding  to  the  "far"  crossing  in  accordance  with  its  rules 
when  plaintiff  endeavored  to  alight,  certain  city  ordinances  requiring  that,  at 
all  points  where  street  railway  tracks  intersect  or  cross  each  other,  the  car 
should  be  stopped  immediately  before  crossing  the  same  so  as  to  avoid  danger 
or  collision,  and  should  be  stopped  to  take  or  discharge  passengers  on  the  "far" 
side  of  the  intersecting  streets  are  admissible.^" 

Usual  Stopping  Place. — Where  the  issue  in  an  action  for  injuries  received 

they   wanted  to   board   the   car,   although  train   to    start.    Chicago,   etc.,   R.    Co.     v. 

such    questions   are   not   materially  preju-  Flaherty,  66  N.  E.  1083,  202  III.  151. 

dicial.    Woo  Dan  v.  Seattle  Elect.  R.,  etc.,  le.    Custom  of  passengers.— North  Chi- 

Co.,  5  Wash.  466,  32  Pac.  103.  cago,  etc.,  R.  Co.  v.  Kaspers,  186  III.  246, 

15.   Invitation  or  knowledge  of  agent. —  57  j<f    £    §49. 

In   a  passenger's   action   for   injuries   sus-  17."  Inadmissible  to    establish   standard 

tamed  m   attemptmg  to   board  a  moving  of   care.— North    Chicago,   etc.,   R.   Co.  v. 

tram,  evidence  of  a  previous  conversation  Kaspers,    186    111.    246,    57    N.    E.    849. 

on  board  the  train  with  the  conductor,  in  .„     t,„   „,„„-   „„4.;„_ a   j.,*..      tdi„:„ 

,  .  ,  .,  J  fj  4.  u  u-  18.  io  prove  notice  ana  duty. — rlain- 
which  the  passenger  was  told  to  have  his  .„  a  oasseno-er  entitled  to  the  de- 
baggage  rechecked  himself,  that  the  sta-  Jfee'of  cLe^dtief^rmth  defendant  to  a 
lion  where  the  accident  occurred  would  ^^ssenger,  and  if  the  defendant  knew  that 
be  the  proper  place  to  do_  it  and  that  the  ^  |  ■  j^  probably  be  getting  .on  the 
tram  would   stop   a   sufficient   time  there-  ^^^^-       ^,^,^^  l^  ^^at  place  !nd  consented 

for,   IS   admissible.     Chicago,   etc.,   R.   Co.       .„   ,i,„  „ .•  „    .v„  <  ^     ■„      „-,   „  ;,. 

A          r-n  ^T   -e-   -ir„-o    n«<i  T11    ,oD   r.j-   A  to   the  ptacticc,  the  law  imposed  upon  it 

^'t    r'^'   224  the  duty  to  not  expose  the  plaintiff  \o  un- 

The    passenger's    evidence    that,    as    he  "^f  s^^ry  danger  in  adopting  the  practi^ce 

attPTTintpH    tn    rpmniint    tlip.  rar    iten?     a  ^""^    t°    manage     the      train     accordingly, 

attempted    to    remount    the    car    steps,    a  Pennsylvania    Co.    v.    McCaffrey,    173    111. 

voice,   coming  from  a  place  where  a  mo-  ^„„     JL    ,,,    %^    „.„     >,,  .  f'     „     ^„ 

ment   before    he    had    left    the    conductor  "9.'   ^^   N.   E.   713;   Chicago    etc     R    Co^ 

alone,    cried,   "Hurry   up!    Get   on   there!"  \-  HT\\}^^C  \T' }^  f'  ^\fh^^ 

with    the    testimon/   of    another    witness  L.    Ed.    13L     The   defendant   might   have 

that  it  was  the  conductor  who  spoke,  is  ^ad   the   effect   of   the   evidence   properly 

admissible.     Chicago,  etc.,  R.  Co.  r.  Gore,  ''f ''^d  when   it  was  admitted,   or  by  in- 

66  N.  E.  1063,  202  111   188   95  Am.  St.  Rep  ^traction,    but    as    it    was    competent    for 

g„4       "  '  '  ^  V  Qng  purpose  It  was  not  error  to  admit  it. 

A  passenger's  evidence  that  a  brakeman  N°rtli   Chicago    etc.     R.    Co.   v.   Kaspers, 


stationed    at   the    car    steps    told   her    she 


186  111.  246,  57  N.  E.  849. 


would  have  time  to  buy  a  ticket,  and  that  1^.    Corroborating  testimony.— Fults  v. 

on  her  returning  he  told  her  to  board  the  Metropolitan  St.  R.   Co.   (Mo.  App.),  148 

already  moving  train,  is  admissible  in  the  S.   W.   210. 

passenger's    action    for    injuries;    it   being  20.    Ordinance  requiring  stop. — Grady o. 

shown    that    the    conductor    awaited    the  St.   Louis  Trans.   Co.,  169   Fed.  400,  94  C. 

brakeman's    signal    before     directing    the  C.  A.  622. 
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from  falling  over  an  embankment  in  attempting  to  alight  from  a  train  is  whether 
the  train  was  stopped  at  the  usual  place,  evidence  is  admissible  to  prove  the 
usual  stopping  place  of  similar  trains  at  the  station.^i 

Evidence  Whether  Car  Stopped  at  Place  Claimed.— Where  plaintiff 
claims  that  the  car  was  stopped  when  he  attempted  to  board  it,  while  defendant 
claims  that  he  atterftpted  to  board  the  car  while  in  motion,  evidence  that  prior 
to  the  day  of  the  accident  defendant  had  adopted  a  rule  requiring  all  cars  to 
stop  at  the  point  in  question,  and  that  they  did  in  fact  so  stop  is  admissible.^^ 
And  evidence  of  defendant's  rules  requiring  cars  to  stop  at  another  point  is 
admissible  to  corroborate  the  operator's  testimony  that  the  car  did  not  stop  at 
the  point  claimed. ^^  And  evidence  of  the  carrier's  custom  at  that  point  is  ad- 
missible.2*  But  the  fact  that  another  car  stopped  at  that  point  a  year  after  the 
accident  is  too  remote. -° 

Establishment  of  Stopping  Places. — Where,  in  an  action  for  injuries  to 
a  passenger  while  attempting  to  alight  from  a  street  car,  the  testimony  as  to 
the  cause  of  the  accident  was  conflicting,  evidence  that  defendant  had  established 
stopping  places  at  the  time  of  the  accident,  and  the  relations  of  such  fact  to 
defendant's  rules  as  to  stopping  and  starting  of  cars  for  passengers  to  alight, 
was  admissible.^® 

Alighting  at  Other  than  Usual  Place. — Where  a  passenger  is  injured  in 
alighting  a  short  distance  from  the  station,  evidence  of  a  custom  of  alighting 
at  such  place  with  the  consent  of  the  carrier,  is  admissible. ^'^  Where  the  evi- 
dence shows  that  the  conductor  and  brakeman  by  their  acts  led  plaintiff  to  be- 
lieve she  had  reached  the  station,  and  made  no  attempt  to  prevent  her  alighting, 
though  they  saw  her  passing  out  of  the  car  apparently  for  the  purpose  of  alight- 
ing, evidence  on  plaintiff's  behalf  of  a  rule  of  the  carrier  requiring  conductors 
to  prevent  passengers  from  endangering  themselves  by  imprudent  exposure  is 
competent.^^ 

Misleading  or  Implied  Invitation. — Upon  the  question  of  whether  or  not 
the  carrier  misled  the  passenger  to  board  or  alight  at  the  improper  time  and 

21.     Usual   stopping     place.— McGee     v.  313,  27   R.   I.  450,   114  Am.   St.  Rep.   59. 

Missouri  Pac.  R.  Co.,  93  Mo.  308,  4  S.  W.  Where,   in    an   action    for    injuries   to   a 

739,  1  Am.  St.  Rep.  706.  passenger  while  attempting  to  alight  from 

Where  it  is  contended,  that  plaintiff  was  a  street  car,   defendant  introduced  a  plan 

injured  while  alighting  from  the  train  be-  showing  the  street  where  the  accident  oc- 

fore   it   reached   its   usual   stopping    place,  curred,  with  its  intersecting  streets,  track, 

and  while  in  motion,  the  plaintiff  denying  location  of  "white  poles,"  and  various  dis- 

such  contention  may  show  what  had  been  tances  between  "white  poles,"  it  was  error 

the  stopping  place  at  that  station.     Alex-  for  the  court  to  exclude  a  question  as  to 

andria,  etc.,  R.  Co.  v.  Herndon,  87  Va.  193,  whether    the    defendant    had    any     estab- 

12  S.   E.  289.  lished  stopping  places  on  that  street,   for 

28.    Rule   as    to   stopping    car. — Nassau  the  purpose  of  explaining  the  meaning  of 

Elect.   R.   Co.  V.   Corliss,   136   Fed.   355,   61  the  "white  poles"  already  shown  to  exist. 

C.    C.   A.   357.  Moore  v.  Woonsocket  St.  R.  Co.,  63  Atl. 

23.  Evidence  as  to  whether  car  stopped  313,  27  R.  I.  450,  114  Am.  St.  Rep.  59. 

at  point  claimed. — Moflitt  v.   Connecticut  27.     Evidence     of    custom. — Pickett     v. 

Co.,   86   Conn.   527,   86   Atl.   16.  Central,    etc.,    R.    Co.,    74    S.    E.    1027,    138 

24.  Custom.— On  an  is^ue  that  one  of  Ga.  177,  Ann.  Cas.  1913C,  1380. 
defendant's  street  cars  did  not  stop  at  Custom  of  alighting  at  place  other  than 
the  point  where  plaintiff  claimed  it  did,  depot. — In  an  action  for  mjuries  in  alight- 
and  where  he  attempted  to  board  it,  evi-  ing  from  a  train,  evidence  to  show  a  cus- 
dence  that  it  was  the  uniform,  custom  of  tom — known  and  consented  to  by  the 
defendant's  operatives  to  stop  their  cars  companj' — of  passengers  to  alight  _  at 
on  the  opposite  side  of  the  street  was  ad-  places  other  than  the  depot  is  admissible, 
missible.  MofP.tl  v.  Connecticut  Co.,  86  Pennsylvania  Co.  v.  McCaffrey,  173  111. 
Conn.  527,  86  Atl.  16.  169,  50  N.  E.  713. 

25.  Too  remote.— Moffitt  v.  Connecti-  28.  Evidence  of  rule  as  to  preventing 
cut  Co.,  86  Conn.  537,  86  Atl.  16.                       passengers    exposing    themselves. — South- 

28.  Establishment  of  stopping  places. —  ern  Kansas  R.  Co.  v.  Pavey,  48  Kan.  453, 
Moore  V.  Woonsocket  St.  R.   Co.,  63  Atl.       39   Pac.  593. 
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place,  the  evidence  must  be  relevant  and  material  to  be  admissible. ^^  Any  evi- 
dence which  tends  to  show  that  the  name  of  the  station  or  direction  to  change 
cars  had  or  had  not  been  announced  or  that  any  other  act  so  calculated  to  mis- 
lead the  passenger  had  been  done,  is  competent,^**  and  any  evidence  which  tends 
to  rebut  or  contradict  evidence  admitted  to  establish  such  issues  is  competent.^ '^ 
Evidence  of  a  custom  of  defendant  not  to  stop  on  other  occasions  is  not  ad- 
missible, on  the  theory  that  it  shows  an  implied  invitation  to  the  passenger  to 
board  the  car  while  in  motion,  where  such  passenger  does  not  claim  that  he 
knew  of  such  custom  or  that  he  found  the  car  moving  when  he  stepped  upon 
it_32  When  the  train  stopped  at  a  switch  before  reaching  the  station,  if  the 
carrier  shows  that  it  was  the  custom  to  let  passengers  know  on  coming  out  of 
a  station  what  the  next  station  would  be,  and  that  the  next  time,  according  to 


29.  Must  be  relevant  and  material. — The 

defendant's  train,  upon  which  the  plain- 
tiff was  a  passenger,  ran  a  short  distance 
beyond  the  station  where  she  was  to 
alight,  stopped  for  a  moment,  and  then 
backed  to  the  station.  As  soon  as  the 
train  stopped,  the  plaintiff  who  supposed 
it  was  at  the  station,  without  the  knowl- 
edge of  any  one  in  charge  of  the  train, 
left  the  car  by  the  rear  door,  and  was  on 
the  steps  getting  off  when,  by  a  sudden 
jerk  of  the  train,  she  was  thrown  off  and 
injured.  It  was  very  dark,  and  there  was 
no  station  platform  or  light  where  the 
plaintiff  attempted  to  leave  the  car.'  The 
name  of  the  station  had  not  been  an- 
nounced, no  notice  had  been  given  to 
alight,  and  there  was  no  brakeman  at  the 
end  of  the  car  where  t  he  plaintiff  at- 
tempted to  get  ofif.  Held,  that  the  plain- 
tiff covild  not  testify  that  she  undersood 
rains  stopped  at  the  station  but  a  short 
time,  and  that  the  station  agent's  wife 
had  told  her  so.  Taber  v.  Delaware,  etc., 
R.   Co..   4   Hun  765. 

30.  To  show  announcement  of  station, 
etc. — Testimony  of  a  brakeman  that  he 
did  not  hear  an  authorized  announcement 
of  the  station  accompanied  by  a  direction 
to  "change"  for  another  station  is  compe- 
tent as  bearing  upon  the  question  whether 
it  was  his  duty  to  warn  passengers  whq 
appeared  to  be  about  to  leave  the  train 
that  it  had  not  stopped  to  allow  them  to 
alight.  Tloytrup  v.  Boston,  etc.,  Railroad, 
16.^    Mass.    153,    39    N.    E.    797. 

In  an  action  against  a  railroad  corpora- 
tion for  personal  injuries  occasioned  to 
the  plaintiff  while  alighting  from  a  train, 
it  appeared  that  the  train  had  arrived 
within  the  station,  but  not  at  that  portion 
of  it  where  passengers  were  expected  to 
leave  the  train.  The  stop  was  made,  not 
to  deliver  passengers,  but  to  allow  an- 
other train  to  deliver  its  passengers.  The 
plaintiff's  evidence  tended  to  show  that 
three  passengers  preceded  him  and  had 
alighted,  and  that  while  the  train  re- 
mained stationary  he  had  one  foot  off  tlie 
lower  step,  when  the  train  started  with- 
out warning  and  threw  him  upon  the  plat- 
form. The  defendant's  evidence  tended 
to  show  that  the  train  stopped  from  thirty 
seconds   to   a   minute,   and    that     it     was 


again  in^  motion  when  the  plaintiff  was  on 
the  second  step  from  the  top,  the  car  hav- 
ing four  steps,  and  that  the  train  con- 
tinued in  motion  while  he  descended  the 
remaining  steps  and  stepped  from  the 
train.  The  plaintiff  offered  evidence  to 
show  that,  when  the  train  reached  tlie  sta- 
tion and  before  it  stopped,  the  words: 
"Lynn,  change  for  Boston'' — were  called 
by  some  one  so  as  to  be  audible  to  the 
passengers,  and  in  the  manner  in  which 
stations  are  usually  announced.  The  evi- 
dence was  excluded  because  it  did  not  ap- 
pear that  the  call  was  made  by  any  per- 
son employed  by  the  defendant.  Held 
that,  whether  the  announcement  was 
made  by  a  railroad  man  or  by  another 
person,  it  was  competent  both  upon  the 
question  whether  the  plaintiff's  conduct 
was  careful,  and  upon  the  question 
whether  the  defendant's  servants  used  due 
care  to  prevent  him  from  alighting  at  a 
time  when  the  train  was  not  stopped  to 
deliver  passengers.  Floytrup  v.  Boston, 
etc..  Railroad,  163  Mass.  152,  39  N.  E. 
797. 

Though  the  only  negligence  averred  was 
the  statement  of  the  conductor  that  the 
train  was  at  a  station,  relying  on  which 
plaintiff  attempted  to  alight  and  was  in- 
jured, the  train  being  in  fact  over  a  tres- 
tle, the  fact  that  the  conductor  was  in  the 
caboose,  and  might  have  seen  plaintiff 
attempting  to  alight,  was  admissible,  as 
an  attending  circumstance  characterizing 
such  statement  as  nesligence.  Interna- 
tional, etc.,  R.  Co.  V.  Downing,  41  S.  W. 
190,    16   Tex.    Civ.    App.    643. 

In  an  action  for  injuries  to  a  passenger 
who  alighted  from  a  moving  train  in  the 
belief  that  it  had  arrived  at  his  destina- 
tion, plaintiff  should  have  been  allowed 
to  testify  as  to  whether  the  action  of  the 
brakeman  in  making  room  for  plaintiff, 
and  stating  to  others  that  plaintiff  wanted 
to  get  off,  had  anything  to  do  with  his 
getting  off.  Long  v.  Red  River,  etc.,  "R. 
Co.   (Tex.   Civ.   App.),  85   S.  W.   1048. 

31.  Rebuttal. — Floytrup  v.  Boston,  etc.. 
Railroad,   163   Mass.  152,  39  N.  E.  797. 

32.  Evidence  as  to  custom. — Greer  v. 
Union  St.  R.  Co.,  193  Mass.  246,  79  X. 
E.   267. 
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custom  the  passenger's  destination  was  announced,  was  after  the  train  had  passed 
the  switch,  evidence  that  it  was  the  custom  of  the  carrier  to  call  such  station  be- 
fore reaching  the  switch  is  admissible  in  rebuttal.^^ 

Stopping  of  Train  and  Calling  of  Station. — Where  a  passenger  on  a  train 
which  stopped  before  it  reached  his  station,  the  name  of  the  station  having 
been  called  out,  got  off  and  was  killed  by  a  train  going  in  the  opposite  direction, 
evidence  by  passengers  on  the  same  train  but  in  different  cars  from  deceased, 
that  the  train  stopped  before  it  reached  the  station  and  the  name  of  the  station 
was  called,  and  that  people  then  went  towards  the  car  door,  is  admissible  as 
part  of  the  occurrence,  and  to  show  that  the  train  had  stopped  when  deceased 
got  off.3* 

Crowded  Condition  of  Car. — In  an  action  against  a  street-railway  company 
for  personal  injuries  by  the  sudden  starting  of  a  car  when  plaintiff  was  alight- 
ing, evidence  of  the  crowded  condition  of  the  car  at  the  time  was  admissible.^" 
But  where  it  appears  that  plaintiff  was  a  car  length  from  the  platform  where 
other  witnesses  alighted,  evidence  as  to  the  condition  of  the  platform  as  to  be- 
ing crowded  where  such  witnesses  alighted  is  inadmissible. ^^  And  evidence 
that  a  passenger,  hesitating  to  board  a  crowded  car,  was  forced  upon  the  rear 
platform  by  defendant's  employee  is  inadmissible  in  action  for  injuries  received 
in  alighting  at  an  alleged  dangerous  platform.^'^ 

Negligence  Preventing  Passenger  Entering  Car. — Where  a  passenger 
was  injured  while  attempting  to  enter  a  railway  train  after  a  signal  had  been 
given  to  start  it,  evidence  that  the  car  doors  were  locked  until  just  before 
starting  was  admissible  as  bearing  on  the  question  of  due  care  on  the  part  of 
the  passenger  in  not  attempting  to  enter  the  train  sooner,  and  also  on  defend- 
ant's negligence  in  not  having  the  door  opened  sooner.^* 

Assistance  of  Passengers. — In  an  action  for  injuries  to  a  passenger  while 
alighting  from  a  train  at  a  station,  if  it  is  not  alleged  or  proved  that  the  pas- 
senger required  assistance  to  alight,  or  that  she  knew  of  the  rules  of  the  car- 
rier requiring  trainmen  to  assist  passengers  in  alighting  and  relied  on  their  ob- 
servance, the  rules  were  inadmissible. ^^  Where  the  issue  involved  is  whether 
or  not  the  carrier's  servants  were  negligent  in  failing  to  assist  a  passenger  in 
alighting,  only  relevant  and  material  matters  should  be  admitted.  Thus,  where 
it  appeared  that  the  car  was  not  an  open  one  with  several  seats,  proof  that  it 
would  be  impossible,  when  running  an  open  car  with  several  seats,  to  help  all 
the  female  passengers  off  when  they  were  all  attempting  to  alight  at  once,  was 
properly  excluded,  as  not  bearing  on  the  question  of  negligence.*" 

§  3223.  Time  to  Board  or  Alight— Sudden  Starting.— Where  the  is- 
sue is  whether  the  carrier's  vehicle  stopped  a  sufficient  length  of  time  for  the 
passenger  to  board  or  alight,  any  fact  which  is  relevant  and  material,  upon  the 
question  of  whether  or  not  the  carrier  exercised  the  degree  of  care  required  of 
him  by  law,*i  should  be  admitted.     Thus,  the  passenger  should  be  permitted  to 

33.  Misleading  invitation. — Kansas,  etc.,  39.     Admissibility    of    carrier's     rules.— 

R.  Co.  V.  Belknap,  80  Ark.  587,  98  S.  W.  Chicago,    etc.,    R.    Co.    v.    Lampman,    104 

366.  Pac.  533,  18  Wyo.  100,  25  L,.  R.  A.,  N.  S., 

34.  To  show  stopping  of  train  and  call-  317,   Ann.   Cas.    1913C,   788. 

ing   station. — Merrill    v.    Eastern    R.    Co.,  40.  Evidence  relating  to  different  kinds 

139  Mass.  252,   29   N.   E.  666.  of  cars.^San  Antonio  Tract.  Co.  v.  Flory, 

35.  Crowded  condition  of  car.— Metro-  45  Tex.  Civ.  App.  233,  100  S.  W.  200. 
politan  R.  Co.  v.  Jones,  1  App.  D.  C.  300.  41.     To    show   degree   of   care. — Where 

36.  Crowded  condition  of  other  por-  defendant  claimed  that  plaintiff  endeav- 
tions  of  trains. — Central,  etc.,  R.  Co.  v.  ored  to  alight  at  the  "near"  side  of  the 
McNab,  150  Ala.  333,  43  So.  333.  street  before  the  stopping  place  had  been 

37.  Crowded  condition  must  be  ma-  reached  as  the  car  slowed  down  before 
terial. — Seale  v.  Boston  Elev.  R.  Co.,  314  crossing  intersecting  tracks,  evidence  of 
Mass.   59,   100   N.    E.    1030.  defendant's   rules   regulating  the   crossing 

38.  Negligence  preventing  passenger  of  other  car  lines  at  street  intersections 
entering  car. — Dawson  v.  Boston,  etc.,  R.  was  admissible  as  some  evidence  of  rea- 
Co.,  156  Mass.  137,  30  N.  E.  466.  sonable   care   on   defendant's   part   in   the 
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testify  that  the  doors  to  the  coaches  were  closed  and  that  he  had  to  walk  through 
several  coaches  before  he  could  alight.*^  And  it  is  said  that  facts  showing  the 
surrounding  circumstances  are  admissible,  but  not  as  a  basis  for  recovery.*^ 
But  irrevelant  and  immaterial  facts  should  be  excluded.**  Thus,  it  is  said  that 
whether  a  witness  knows  from  experience  the  usual  length  of  time  a  passenger 
train  stops  at  a  station  is  incompetent.*^  The  carrier's  custom  in  such  instances 
is  immaterial.'"'     Where  it  is  shown  that  the  car  came  to  a   full  stop  at  the 


operation  of  its  cars.  Grady  v.  St.  Louis 
Trans.  Co.,  169  Fed.  400,  94  C.  C.  A.  632. 

Evidence  of  particular  acts  of  the  de- 
fendant at  the  time  at  which  it  was  al- 
leged that  the  plaintiff  sustained  injuries 
by  reason  of  defendant's  failure  to  allow 
him  sufficient  time  to  alight  from  a  train 
is  admissible,  when  such  evidence  tends 
to  illustrate  the  manner  in  which  the 
plaintiff  claimed  he  was  injured,  although 
a  statement  of  these  facts  is  not  set  out 
in  detail  in  the  petition.  Central,  etc.,  R. 
Co.  V.  McKinney,  116  Ga.  13,  42  S.  E. 
239. 

Time  to  procure  ticket. — Where  a  pas- 
senger who  had  not  procured  a  ticket  sues 
for  injuries  sustained  in  attempting  to 
board  a  moving  train,  he  may  state,  in  an 
action  for  his  injuries,  that,  if  the  agent 
had  been  in  the  office  when  he  applied 
for  a  ticket,  he  would  have  had  time  to 
catch  the  train  before  it  moved,  as  bear- 
ing on  the  question  whether  he  was  de- 
nied an  opportunity  of  getting  a  ticket. 
Judgment  57  S.  W.  291,  reversed  in  Mills 
V.  Missouri,  etc.,  R.  Co.,  59  S.  W.  874,  94 
Tex.   242,   55   L.   R.   A.   497. 

42.  Doors  of  coach  closed. — Where 
plaintiff  alleged  that  his  wife,  a  passen- 
ger, on  the  arrival  defendant  railroad's 
train  at  the  station,  arose  and  proceeded 
promptly  lo  endeavor  to  alight,  but  be- 
fore she  could  do  so  the  train  proceeded, 
that  the  train  did  not  stop  a  reasonably 
sufficient  length  of  time  to  allow  her  to 
alight  therefrom,  etc.,  and  she  had  to 
walk  through  a  number  of  coaches  be- 
fore slie  could  reach  a  point  where  she 
could  alight,  the  wife  was  properly  ad- 
mitted to  testify  that  the  platforms  of 
several  coaches  from  which  she  attempted 
to  alight  were  closed.  Freeman  v.  Puck- 
ett,   56  Tex.   Civ.  App.   136,   130  S.  W.  514. 

43.  Surrounding  circumstances. — In  an 
action  by  a  passenger  against  a  railroad 
company  for  injuries  sustained  because 
of  the  sudden  backing  of  the  train  just  as 
she  was  alighting,  testimony  is  admissible 
to  show  that  there  were  no  trainmen  at 
the  depot  platform  assisting  passengers  in 
alighting;  not  as  a  basis  for  recovery,  but 
as  showing  the  surrounding  circumstances. 
Sherwood  v.  Chicago,  etc.,  R.  Co.,  88  Mich. 
108,  50  N.  W.  101. 

Showing  train  behind  time. — One  of 
the  questions  in  issue  being  as  to  how 
long  a  train  stopped  at  a  given  station, 
plaintiff  contending  that  the  stop  was  not 
sufficiently  long  to  allow  him  time  to 
alight  safely  from  the  train,  and  defend- 


ant insisting  to  the  contrary,  evidence 
that  the  train  was  behind  time  was  admis- 
sible as  tending  to  show  the  existence  of 
a  reason  for  making  only  a  short  stop, 
and  therefore  as  supporting  plaintiff's 
contention.  Killian  v.  Georgia  R.,  etc., 
Co.,  25  S.  E.  384,  97  Ga.  727. 

44.  Irrelevant  and  immaterial  matter. — 
Where,  in  an  action  for  injuries  sustained 
in  alighting  from  a  train,  it  appeared  that 
plaintiff  was  a  car  length  from  the  plat- 
form where  another  witness  alighted,  evi- 
dence as  to  the  manner  in  which  witness 
alighted,  and  that  the  porter  of  the  tram 
helped  and  lifted  her  off  while  the  train 
was  in  motion,  was  inadmissible.  Cen- 
tral, etc.,  R.  Co.  V.  McNab,  150  Ala.  332, 
43   So.   232. 

Where,  in  an  action  against  a  street 
railway  company,  the  negligence  alleged 
was  in  starting  the  car  with  a  jerk  as 
plaintiff  was  getting  on,  and  then  suddenly 
stopping,  it  was  error  to  permit  the  con- 
ductor to  be  asked  on  cross-examination 
how  fast  they  ran  when  approaching  the 
crossing.  Birmingham  R.,  etc.,  Co.  v.  El- 
lard,   33    So.   276,    135   Ala.    433. 

In  an  action  for  injuries  to  a  passen- 
ger by  the  starting  of  a  car  while  she 
was  alighting,  evidence  by  the  motorman 
that  he  opened  the  gate  involuntarily, 
without  intending  to  invite  any  one  as  a 
passenger,  the  car  being  disabled,  was 
properly  excluded.  Ahem  v.  Minneapo- 
lis St.  R.  Co.,  113  N.  W.  1019,  102  Minn. 
435. 

Length  of  car. — A  question,  in  an  action 
for  injuries  to  a  street  car  passenger 
while  alighting,  whether  the  witness  knew 
of  the  length  of  the  eleven-seated  cars  and 
had  measured  their  length,  was  properly 
excluded,  where  it  did  not  appear  that  the 
car  upon  which  plaintiff  was  riding  had 
been  measured  by  the  witness,  nor  that 
the  eleven-seated  cars  in  use  at  the  time 
of  trial  were  of  the  same  length  as  that 
on  which  plaintiif  was  riding,  especially 
where  plaintiff  could  have  obtained  the 
length  of  that  particular  car.  Marsh  v. 
Rhode  Island  Co.,  86  Atl.  724,  35  R.  I.  270. 

45.  Witness'  knowledge  as  to  usual 
length  of  stops. — Nichols  v.  Dubuque,  etc., 
R.  Co.,  68  Iowa  732,  28  N.  W.  44. 

46.  Custom  immaterial. — In  an  action 
against  a  railway  company  for  the  death 
of  a  passenger,  killed  while  alighting  from 
a  train  at  his  destination,  plaintiff  could 
not  show  how  long  the  train  customarily 
stopped,  since,  if  it  stopped  sufficiently 
long  to  enable  plaintiff  in  his  known  con- 
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time  and  place  of  the  injury  to  receive  passengers,  evidence  of  a  custom  of  de- 
fendant not  to  stop  on  other  occasions  has  no  bearing  on  the  issue  of  whether 
or  not  the  car  started  suddenly  at  the  particular  time  under  inquiry,  and  is  inad- 
missible.*'^ But  it  is  said  that  evidence  of  the  usual  and  customary  period  of  the 
cars  stopping  at  the  place  in  question  is  relevant,  for  the  purpose  of  showing 
what  the  defendants  had  considered  a  reasonable  time  to  be  allowed  the  passen- 
gers to  leave  at  that  station;  and,  if  the  time  allowed  for  that  purpose  was 
shorter  than  the  usual  and  customary  time,  it  would  tend  somewhat  to  show 
that  a  reasonable  time  was  not  allowed.  The  evidence,  though  probably  not  very 
important,  is  proper.*^  Where  an  alighting  passenger  is  injured  by  a  sudden 
jerk  or  by  the  starting  of  the  vehicle,  the  fact  that  it  had  been  jerked  violently 
at  other  stations  is  incompefent.*** 

Notice  of  Intention  to  Alight. — As  it  is  necessary  for  the  carrier  to  have 
notice,  express  or  implied,  of  the  passenger's  intention  and  endeavor  to  alight, 
evidence  relevant  to  the  question  should  be  admitted.  Of  course,  relevant  and 
material  evidence  is  admissible  to  show  exJDress  notice  to  the  carrier.^o  The 
plaintiff  may  show  a  custom  for  passengers  to  get  off  at  the  point  where  the 
plaintiff  endeavored  to  alight  at  the  time  of  the  injury.  Or  he  may  show  that 
the  carrier's  vehicles   customarily  stopped  at  that  point. ^^     In  some  cases  the 


dition  to  alight,  any  custom  was  immate- 
rial. Dilburn  v.  Louisville,  etc.,  R.  Co., 
156  Ala.  228,  47  So.  210. 

In  an  action  for  injuries,  sustained  in 
attempting  to  board  a  street  car,  evidence 
by  the  conductor,  as  to  the  "usual  time" 
that  cars  stopped  to  discharge  and  receive 
passengers,  was  properly  excluded.  Pe- 
terson V.  Metropolitan  St.  R.  Co.,  Ill  S. 
W.  37,  211   Mo.  498. 

47.  Custom  as  to  stopping. — Gr^er  v. 
Union  St.  R.  Co.,  79  N.  E.  267,  193  Mass. 
246. 

48.  Custom  or  usage  as  to  time  of  stop. 
— Fuller  V.  Naugatuck  R.  Co.,  21  Conn. 
557. 

Where  the  plaintiffs,  on  the  trial  of  an 
action  for  a  personal  injury,  claimed  that 
the  injury  alleged  resulted  from  the  cars 
not  stopping  at  the  station  in  question  a 
reasonable  time  for  the  passengers  to 
leave,  which  was  controverted  by  the  de- 
fendants, and  the  plaintififs  offered  evi- 
dence to  show  the  usual  and  customary 
period  of  the  cars  stopping  at  that  place, 
it  was  held  that  such  evidence  was  admis- 
sible. Fuller  V.  Naugatuck  R.  Co.,  21 
Conn.   557. 

49.  Jerks  at  other  stations. — In  an  ac- 
tion against  a  railroad  to  recover  for  death 
of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  a  sudden  jerk  of  the  train 
after  stopping  at  a  station  to  permit  pas- 
sengers to  change  cars,  throwing  plain- 
tiff, who  had  started  to  go  out,  from  the 
car,  evidence  that  the  train  was  jerked 
violently  at  other  stations  was  inadmis- 
sible, since  it  had  no  tendency  to  show 
that  the  train  was  suddenly  started  at 
the  time  of  the  accident.  Clark  v.  Smith, 
47    Atl.    391,    73    Vt.    138. 

Sudden  starting  at  other  times. — In  an 
action  against  a  railroad  company  for  in- 
juries sustained  by  a  passenger  by  the 
starting  of  the  train  while  alighting  there- 


from, evidence  that  on  another  occasion 
the  train  started  while  another  passenger 
was  attempting  to  alight  is  irrelevant,  and 
it  can  not  be  assumed  that  its  admission 
was  harmless.  Gulf,  etc  ,  R.  Co.  v.  Row- 
land, 82  Tex.  166,   18   S.  W.  96. 

50.  Express  notice. — In  an  action  for  in- 
juries to  a  passenger  of  a  street  car  while 
she  was  attempting  to  alight,  evidence 
that  she  asked  the  conductor  to  let  her 
off  at  the  place  where  she  started  to 
alight,  and  that  he  promised  to  do  so, 
was  admissible.  Judgment  109  111.  App. 
637,  affirmed  in  Chicago  City  R.  Co.  v. 
Bundy,  71  N.  E.  28,  210  111.  39. 

51.  Custom  of  stopping — Practice  among 
passengers. — Where  the  plaintiff  alleges 
that  her  car  stopped  at  a  place  where  it 
was  customary  to  stop  to  let  off  passen- 
gers and  that  as  she  was  attempting  to 
alight  the  car  suddenly  started,  whereby 
she  was  injured,  it  is  proper  to  permit  a 
witness  to  testify  that  cars  usually 
stopped  there  to  let  off  passengers.  Bir- 
mingham R.,  etc.,  Co.  ■;'.  Taylor,  152  Ala. 
105,    14    So.    580. 

In  an  action  against  a  street  railroad 
for  negligently  causing  the  death  of  a  pas- 
senger, evidence  that  the  place  where  the 
injury  occurred  was  one  which  had,  by 
the  custom  of  the  railroad,  become  a 
stopping  place  for  receiving  and  discharg- 
ing passengers,  was  competent.  Birming- 
ham R.,  etc.,  Co.  V.  Enslen,  39  So.  74,  144 
Ala.    343. 

In  an  action  by  a  passenger  for  injuries 
received  in  alighting  from  a  street  car, 
testimony  that  on  the  street  where  the  in- 
jury occurred  there  was  a  place  where 
street  cars  stopped  at  the  crossing  was 
admissible.  Savannah  Elect.  Co.  ?'.  INIc- 
Elvey,  55  S.  E.  192,  126  Ga,  491. 

It  is  competent,  in  connection  with  a 
charge  of  negligence,  to  establish  a  cus- 
tom of  the  defendant  traction  company  to 
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passengers  injured  must  have  had  knowledge  of  the  custom  or  practice.^^  Un- 
der appropriate  circumstances,  the  passenger's  habit  or  custom  in  alighting  at 
a  particular  place  may  be  shown. ^^  And  where,  in  an  action  for  injuries  to  a 
street  car  passenger  while  attempting  to  board  a  car  at  a  point  other  than  that 
marked  for  the  stopping  of  cars,  whether  the  car  in  fact  stopped  to  permit 
plaintiff  to  get  aboard  is  disputed,  evidence  that  defendant's  cars  stop  at  points 
on  the  line  other  than  the  place  indicated  by  the  sign  is  admissible.^"'  But  evi- 
dence concerning  the  propriety  and  necessity  of  stopping  defendant's  cars  at 
regular  stopping  places  indicated  by  signs  is  inadmissible.^^  And  any  other 
fact  which  can  have  no  material  tendency  to  show  whether  the  place  of  inquiry 
was  a  stopping  place  should  be  excluded.^^ 

Rules  of  Carrier. — Where  the  plaintiff  was  injured  by  the  sudden  starting 
of  the  car  while  he  was  attempting  to  board  or  alight,  evidence  of  a  rule  of  the 
company  having  no  relation  to  the  question  involved,^''^  or  it  not  appearing  that 
the  person  injured  was   aware   of  the  regulation,^^   shouM  be   excluded.     But 


stop  its  cars  at  a  particular  crossing  at 
the  near  side  of  the  street  rather  than  at 
the  far  side,  which  is  the  general  rule. 
Chicago  City  R.  Co.  v.  Lowitz,  119  111. 
App.  360,  judgment  affirmed  in  75  N.  E. 
755,  218   111.   24. 

In  an  action  for  injuries  sustained  by 
a  passenger  on  a  street  car  by  being 
thrown  to  the  ground  by  the  sudden  start- 
ing of  a  car  as  he  was  alighting  therefrom, 
testimony  of  a  common  practice  among 
passengers  to  get  off  cars  at  that  place 
was  competent.  Chicago  City  R.  Co.  v. 
Lowitz,  75  N.  E.  755,  218  111.  24,  affirming 
judgment  119   111.  App.  360. 

In  an  action  for  injuries,  sustained  by 
being  thrown  from  a  street  car  which,  it 
was  alleged,  was  started  before  plaintiff 
had  alighted,  evidence  that  defendant  was 
accustomed  to  stop  at  that  particular  place 
to  receive  and  discharge  passengers  is 
admissible.  Redin  v.  Alton,  etc.,  Tract. 
Co.,  173   111.  App.  491. 

In  an  action  for  injuries  to  a  street  car 
passenger  by  failure  to  give  her  sufficient 
lime  to  alight,  in  which  plaintiflf  claimed 
that  it  was  usual  for  passengers  to  alight 
at  the  point  at  which  she  got  off,  evidence 
was  admissible  to  show  that  it  was  usual 
for  passengers  to  board  and  alight  from 
cars  at  a  point  just  across  a  railroad  track 
from  the  point  where  plaintiff  alighted  as 
well  as  at  that  place,  as  tending  to  show 
knowledge  by  defendant's  employees  of 
the  custom  to  get  off  where  plaintiff  did. 
Central  Kentucky  Tract.  Co.  v.  Chapman 
(Ky.),  124  S.  W.  830. 

52.  Passenger  must  have  knowledge. — 
In  an  action  against  a  railroad  to  recover 
for  the  death  of  plaintiff's  husband  while 
alighting  from  the  train  of  defendant,  an 
offer  to  show  that  the  railroad  company 
was  accustomed  to  stop  its  train  at  the 
place  of  the  accident,  which  was  not  a  sta- 
tion for  general  railroad  purposes,  and  that 
when  trains  so  stopped  passengers  fre- 
quently got  off  and  on,  is  inadmissible, 
where  there  is  no  offer  to  show  that  de- 
ceased   had    knowledge    of    such    custom. 


Margo    V.    Pennsylvania    R.    Co.,    62    Atl. 
1079,  313   Pa.  463. 

53.  Habit  or  custom. — In  an  action 
against  a  street  railway  company  for  in- 
juries, where  the  plaintiff  testified  that  his 
place  of  business  was  in  the  middle  of  the 
block  below  the  crossing  where  he  at- 
tempted to  get  off,  and  that  the  motor- 
man  saw  him  arise  from  his  seat,  and  go 
to  the  door  to  get  off  at  the  crossing,  it 
was  competent  to  show  by  the  motorman 
that  the  plaintiff  was  in  the  habit  of  riding 
to  the  middle  of  the  block  before  getting 
off,  and  had  several  times  requested  the 
motorman  to  slow  down,  and  let  him  off 
there.  McDonald  v.  Montgomery  St. 
Railway,  110  Ala.  161,  20  So.  817. 

54.  To  show  custom  of  stopping  at 
other  places. — Lexington  R.  Co.  v.  Her- 
ring, 96  S.  W.  558,  29  Ky.  L.  Rep.  794,  re- 
hearing denied  in  97  S.  W.  1127,  30  Ky. 
L.  Rep.  269.  _ 

55.  Necessity,  etc.,  of  stopping  at  reg- 
ular places. — Lexington  R.  Co.  v.  Herring, 
96  S.  W.  558,  29  Ky.  L.  Rep.  794,  rehear- 
ing denied  in  97  S.  W.  1127,  30  Ky-  L.  Rep. 
269. 

56.  Fact  held  immaterial  and  irrelevant. 
— In  an  action  for  the  death  of  a  person 
attempting  to  board  a  street  car,  evidence 
that  the  place  where  he  attempted  to 
board  the  car  was  one  where  people  were 
passing  and  repassing  generally  was  not 
relevant  to  the  issue  whether  it  was  one 
of  the  stopping  places  of  the  company's 
cars.  Smith  v.  Birmingham  R.,  etc.,  Co., 
41  So.  307,  147  Ala.  702. 

57.  Rule  irrelevant  to  issue. — Deutsch- 
mann  v.  Third  Ave.  R.  Co.,  79  N.  Y.  S. 
1043,   78   App.   Div.   413. 

58.  Plaintiff  not  aware  of  rule. — In  an 
action  against  a  street  car  company  for 
personal  injuries  from  the  starting  of  a 
car  as  plaintiff  was  getting  off,  in  which 
defendant  claimed  that  plaintiff  attempted 
to  get  off  the  car  before  it  reached  its  reg- 
ular stopping  place  at  a  corner,  evidence 
of  a  regulation  of  defendant  company  re- 
quiring motorman  to  stop  at  a  certain 
schoolhouse    located   near   the    corner,    at 
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where  a  passenger  is  injured  while  alighting  from  a  car  during  a  stop  at  a  rail- 
road crossing,  rules  of  defendant  requiring  cars  to  be  stopped  at  a  certain  dis- 
tance from  railroad  crossing,  giving  the  motorman  charge  of  the  car  while  the 
conductor  goes  ahead  to  the  crossing,  and  forbidding  the  motorman  to  start  the 
car  without  seeing  that  no  person  is  getting  on  or  off,  are  admissible  on  the  is- 
sue of  defendant's  negligence  in  starting  the  car.^s 

To  Show  Length  of  Time  of  Stop. — Where,  in  an  action  for  injuries  sus- 
tained in  alighting  from  a  train,  it  is  alleged  that  defendant  failed  to  allow  plain- 
tiff a  reasonable  time  in  which  to  alight  from  the  train  after  reaching  the  station, 
<widence  tending  to  show,  the  length  of  time  the  train  stopped®"  or  to  show  the 
existence  of  a  reason  or  motive  for  making  a  short  stop,'^i  is  competent.  Testi- 
mony of  another  passenger  as  to  what  he  had  time  to  do  immediately  upon  his 
getting  off  the  train  and  before  regaining  the  same,  which  was  then  moving 
off,  is  competent  on  the  issue  as  to  how  long  the  train  stopped. ^^  /^j^^j  evidence 
by  other  passengers,  who  did  not  see  the  accident,  that  they  were  also  pas- 
sengers and  attempted  to  alight  at  the  same  point,  but  that  the  car  started  be- 
fore they  could  alight  is  admissible. ^^  But  matter  which  is  immaterial  to  the 
question,  such  as  the  details  of  conversation  between  third  persons,  is  incompe- 
tent.*-* 

§  3224.  Carriage  beyond  Destination. — In  an  action  against  a  railroad 
for  carrying  a  passenger  past  his  destination,  whereby  he  was  required  to  alight 
some  distance  from  the  station  and  was  injured  or  made  sick,  evidence  as  to 
the  conditions  surrounding  the  place  where  he  alighted,®^  as  to  the  condition  of 
the  weather,  as  to  mental  and  physical  pain,  and  as  to  resulting  sickness  or  in- 
jury,*8  is  admissible.  In  an  action  against  a  carrier  for  failure  to  stop  at  a 
flag  station  for  plaintiff  to  alight,  evidence  at  to  the  condition  of  the  ground  be- 
•tween  the  place  where  plaintiff  alighted  and  her  home  to  which  she  was  com- 
pelled to  walk  was  admissible  to  show  probable  result  of  having  to  get  off  where 
she  did  and  walk  to  her  home.®'^    But  irrelevant  facts  which  have  no  bearing  on 

which  plaintiff  desired  to  get  off,  was  not  61.    Showing  train  to  be  late   to   show 

admissible  to  show  a  reason  for  stopping  motive. — Killian  v.   Georgia,   etc.,   R.   Co., 

before  reaching  the  corner,  it  not  appear-  97  Ga.  727,  25  S.  E.  384. 

ing  that  plaintiff  was  aware  of  the  regu-  62.  Testimony    of     other    passengers. — 

lation   or  of   any   custom   to   stop   at   that  Central,   etc.,   R.    Co.   v.    McNab,   150   Ala. 

place.     United  R.,  etc.,   Co.  v.   Hertel,   55  332,   43   So.   222. 

Atl.  428,  97   Md.  382.  63.    Evidence     by    other    passengers. — 

59.  Rules  as  to  stopping  or  starting.—  Franklin  v.  Visalia  Elect.  R.  Co.,  131  Pac. 
Chicago  City  R.   Co.  v.   Lowitz,  75  N.  E.  '^''^'  31  Cal.  App    370. 

755,  218  111.  24,  affirming  judgment  119  .  64.  Details  of  conversation.— In  an  ac- 
111.  App.  360  't\on    for   injuries     sustained    in     alighting 

en     ■cJ.jj.-^-    —    4.„    i„„«.i,    „*    ■.<.«„  from  a  train,  evidence,  on  the  issue  as  to 

60.  Jtviaence  as  to  lengtn  oi  stop. —  ,  ,  '..  ,'  ,  jit-jii 
r<  i  1  i  -a  r^  i\/r  AT  u  icr,  A1„  how  long  a  train  stopped,  of  the  details 
Central,  etc.,  R.  Co.  v.  JVlcNab,  150  Ala.  r  "  .•  u  i j  u  v  -^u 
■i-k')  45  <3  ooo  of  a  conversation  held  by  witness  with 
^ii,  4d  so.  Hi,.  _  ^  .  J  ,  .,  another  passenger,  who  alighted  and  re- 
in an  action  for  injuries  received  while  turned  to  the  train,  was  inadmissible.  Ceu- 

ahghtmg    from    defendant's    tram,    negli-  tral,  etc.,  R.  Co.  v.  McNab,  150  Ala.  332, 

gence    of   defendant's    employees   was    al-  43   gg_  232. 

leged,  in  that  they  did  not  stop  the  train  gS.   Condition    of  place    of    alighting.— 

long  enough  for  the  passengers  to  alight  Freeman   v.   Pluckett,   56   Tex.    Civ.   App. 

safely.     Held,    that    evidence    as    to     the  j^gg^  jgo  3^  \iy.  514. 

length  of  time  the  train  stopped,  and  the  '  ge.  Mental  or  physical  pain  and  sick- 
average  length  of  time  for  stops  at  such  ness.— It  was  proper  to  admit  the  testi- 
stations,  was  competent.  Chesapeake,  mony  of  the  passenger  to  the  effect  that 
etc.,  R.  Co.  V.  Reeves,  11  Ky.  L.  Rep.  14,  the  weather  was  cold  and  damp,  that  the 
11  S.  W.  464.  roads  were  rough,  that  she  suffered  men- 
In  an  action  against  a  carrier  for  per-  tal  and  physical  pain,  and  that  sickness 
sonal  inj'uries  from  its  negligence  in  not  resulted  therefrom.  St.  Louis,  etc.,  R. 
stopping  its  train  long  enough  for  plain-  Co.  v.  Foster,  46  Tex.  Civ.  App.  194,  103 
tiff  to  get  on  board,  evidence  of  the  length  S.  W.  194. 

of  the  stop  was  admissible.  Indianapolis,  67.    Failure   to   stop   at   proper   place. — 

etc.,  R.  Co.  V.  Wall  (Ind.  App.),  101  N.  E.  Louisville,   etc.,   R.   Co.  v.   Scale,   173  Ala. 

€80.  480,  55   So.  237. 
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the  issue  should  be  excluded. ^^  Thus,  in  an  action  for  injuries  to  a  passenger  in 
returning  to  her  destination  after  having  been  carrier  past  it,  evidence  of  the 
custom  as  to  what  was  done  with  passengers  carried  beyond  their  destination 
was  not  admissible,  especially  where  there  was  no  evidence  that  the  passenger 
was  informed  of  the  custom  or  that  the  carrier  offered  to  conform  therewith.*® 

§  3225.  Accommodation  and  Duties  in  Transit. — Failure  to  Heat, 
Light,  etc.,  Car. — Where  the  cause  of  action  consists  in  that  a  passenger  coach 
was  not  properly  heated  or  lighted  or  furnished  with  sufficient  drinking  water, 
and  that  the  coach  was  permitted  to  become  in  a  dirty  condition,  resulting  in 
physical  and  mental  suffering  by  a  passenger  and  his  taking  cold,  evidence  of 
complaints  as  to  the  condition  of  the  car  made  by  the  passengers  to  each  other, 
but  not  to  the  carrier's  employees,  is  incompetent.''''  Where  a  railroad  postal 
clerk  sues  a  railroad  company  for  damages  for  illness  caused  by  defendant's 
failure  to  heat  its  mail  car,  plaintiff  can  show  that  the  car  was  wet  and  damp 
as  tending  to  show  that  it  would  be  uncomfortable.'^^  He  may  testify  as  to  his 
duties  as  postal  clerk  in  the  car  and  how  long  he  was  compelled  to  remain 
therein. ''■2  And  in  such  a  case  the  plaintiff  may  show  that  he  complained  to 
defendant  of  the  unheated  condition  of  the  car  to  show  actual  notice.''^  But  the 
defendant  will  not  be  permitted  to  show  that  plaintiff  was  a  "chronic  kicker,"  '''* 
or  that  he  brought  another  suit  against  it  to  recover  for  illness  occurring  there- 
after.''^  Nor  is  evidence  as  to  the  temperature  of  the  express  car  in  the  same 
train  relevant,  where  it  appears  that  the  express  and  mail  cars  were  heated 
differently  in  some  respects,  though  each  contained  steam  pipes  from  the  engine, 
and  the  evidence  shows  that  the  mail  car  was  cold  while  the  express  car  was 
comfortable.''^ 

Permitting  Passenger  to  Occupy  Dangerous  Place.^ — In  an  action  against 
a  street  railway  company  to  recover  damages  for  injuries  to  a  passenger,  test'- 
mony  is  admissible  on  the  question  of  negligence  to  show  that  it  was  the  custom 
of  defendant  to  permit  passengers  to  ride  on  the  running  board  of  its  cars, 
without  evidence  that  this  custom  was  known  to  the  passenger  injured.''''     . 

Failure  to  Warn  of  Danger. — In  an  action  for  injuries  to  passenger  on 
a  freight  train  while  attempting  to  alight  to  respond  to  a  call  of  nature,  the  ab- 
sence of  a  water  closet  in  the  caboose  may  be  considered,  in  passing  on  the 
question  whether  the  ernployees  in  charge  of  the  train  were  bound  to  know  that 
the  passenger  would  be  likely  to  leave  the  car  at  stops,  and  would  be  negligent 
if  they  failed  to  warn  him  of  the  dangerous  position  of  the  car  at  stops.''*  And 
the  act  of  the  brakeman  in  going  out  of  the  car  for  a  like  purpose  immediately 
before  the  passenger  attempted  to  alight  is  properly  considered  on  the  question 

68.  Irrelevant  evidence. — In  an  action  time. — Southern  R.  Co.  v.  Harrington, 
against  a  railroad  for  failure  to  discharge       166  Ala.  630,  53  So.  57. 

plaintiff  at  her  destination,  evidence  that  73.  Evidence  to  show  notice. — Southern 

defendant's    conductor    did    not    know    of  R.    Co.    v.    Harrington,    166    Ala.    630,    53 

any  other  train  following  him  was  admis-  So.  57. 

sible  as  a  basis  for  an  argument  that  the  74.  Evidence  inadmissible. — Southern  R. 

conductor  should  have  run  his  train  back  Co.  v.  Harrington,  166  Ala.  630,  53  So.  57. 

to  plaintiff's  station  and  let  her  off  there.  75.  Bringing  of  another  suit. — Southern 

Louisville,   etc.,   R.    Co.  v.   Caddie,   103    S.  R.    Co.    v.    Harrington,    166    Ala.    630,    53 

W.  817,  31  Ky.  L.   Rep.  502.  So.  57. 

69.  Custom  immaterial. — Birmingham  76.  Condition  of  other  cars. — Southern 
R.,  etc.,  Co.  V.  Seaborn,  168  Ala.  658,  53  R.  Co.  v.  Harrington,  166  Ala.  630,  53 
So.    341.  So.  57. 

70.  Failure  to  heat,  light,  etc.,  car. —  77.  Permitting  passenger  to  occupy 
Louisville,  etc.,  R.  Co.  v.  Scalf,  110  S.  W.  dangerous  place. — Stcne  v.  Lewiston, 
862,  33   Ky.   L.   Rep.   731.                                        etc..  Railway,  99  Me.  343,  59  Atl.  56. 

71.  Failure  to  heat  mail  car. — Southern  78.  Passenger  attempting  to  alight 
R.  Co.  V.  Harrington,  166  Ala.  630,  53  while  in  route. — International,  etc.,  R.  Co. 
So.   57.                                                                            Cruseturner,   44    Tex.     Civ.     App.   181,   98 

72.  As  to    duties  and    length  of    work      S.  W.  423. 
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of  the  care  by  the  passenger  leaving  the  car  at  the  time  he  did,  and  on  the  ques- 
tion as  to  whether  it  was  the  duty  of  the  carrier  to  anticipate  that  he  might 
leave  the  car  and  to,  warn  him  of  the  danger  in  so  doing  J » 

Separation  of  Races. — In  an  action  for  death  of  a  negro  passenger  killed 
by  a  white  passenger  in  a  negro  compartment,  based  on  the  carrier's  neglect  in 
permitting  the  white  passenger  to  be  there  in  violation  of  a  statute,  plaintiff  can 
not  show  that  the  conductor  failed  or  refused  to  remove  two  other  white  men, 
who  were  in  the  compartment  when  he  passed  through,  that  he  took  no  steps 
to  prevent  whites  from  entering,  or  how  passengers  in  adjoining  white  compart- 
ment conducted  themselves.*" 

Special  Circunistanc«s^Extraordinary  Conditions — Evidence  as  to 
Notice. — In  an  action  for  injuries  caused  by  being  thrown  from  the  platform 
of  a  car  forming  part  of  an  excursion  train,  where  it  is  shown  that  plaintiff  was 
forced  to  stand  on  the  platform,  owing  to  the  crowded  condition  of  the  interior 
of  the  car,  evidence  that  defendant  had  advertised  the  excursion  and  expected 
large  crowds  is  admissible.®^  But  evidence  of  the  general  understanding  in  a 
neighborhood  as  to  the  crowd  expected  to  go  on  a  railway  excursion,  and  to  the 
effect  that  printed  invitations  had  been  issued  and  posters  seen  in  public  places, 
is  not  admissible,  in  an  action  against  the  company  for  injuries  received  by  rea- 
son of  want  of  sufficient  accommodation  for  excursionists,  to  charge  it  with  no- 
tice of  the  extent  of  the  accommodation  required.*^ 

Transferring  or  Changing  Cars. — Where  a  passenger  is  injured  in  making 
a  required  transfer  or  change  of  cars  and  using  a  route  alleged  to  be  adopted 
and  pointed  out  by  the  carrier,  and  at  whose  invitation  passengers  use  it,  any 
evidence  that  materially  tends  to  show  such  invitation,  such  as  the  furnishing 
of  electricity  and  equipment  for  lights,  etc.,  is  admissible. ^^  And  in  an  action 
for  injury  to  a  passenger  while  changing  cars,  the  accommodations  for  passen- 
gers, the  crowded  condition  of  the  cars,  and  the  possibility  of  getting  on  another 
coach,  may  be  shown  in  evidence  to  determine  whether  a  reasonable  time  was 
given  passengers,  under  the  circumstances,  to  change  cars.^*    - 

Injury  While  Ejecting  Third  Person. — In  an  action  for  personal  injuries  to 
a  passenger  frorn  a  carrier's  manner  of  removing  an  intoxicated  person,  the  ad- 
mission of  evidence  as  to  the  conduct  of  such  person  on  another  car  after  his 
removal  is  within  the  discretion  of  the  trial  court,  as  bearing  upon  his  intoxi- 
cation when  removed.®^ 

Failure  to  Care  for  Intoxicated  Passenger. — Where  the  issue  is  that  de- 
fendant, knowing  plaintiff  was  intoxicated,  did  not  properly  care  for  him  as  a 
passenger,  evidence  that  plaintiff  purchased  beer,  shortly  before  the  accident, 
at  a  restaurant  in  defendant's  passenger  station,  kept  by  one  under  lease  from 
defendant,  is  admissible  to  show  plaintiff's  intoxicated  condition,  but  not  to 
impose  additional  duties  on  defendant  in  the  care  of  plaintiff,  nor  to  show  that 

79.  Similar  act  of  brakeman  may  be  a  car  to  pass  an  obstruction  and  take  a 
considered. — International,  etc.,  R.  Co.  v.  car  on  the  other  side,  and  who  fell  over 
Cruseturner,  44  Tex.  Civ.  App.  181,  98  S.  an  impediment  in  the  path,  evidence  that 
W.  423.  electricity  for  lighting  the  path  was  fur- 

80.  Separation  of  races. — Louisville,  nished  by  the  company,  and  that  on  the 
etc.,  R.  Co.  V.  Renfro,  142  Ky.  590,  135  last  trip  the  lights  were  shut  off  by  the 
S.  W.  266,  33  L.  R.  A.,  N.  S.,  133.  Con-  conductor,  was  admissible.  Powers  v. 
stituting  Ky.  St.,  §§  795,  799  (Russells'  Old  Colony  St.  R.  Co.,  87  N.  E.  192,  201 
St.,    §§■    5343,    5347).  Mass.   66. 

81.  Advertising  excursion.— Williams  v.  84.  Condition  at  plaofi  of  transfer. — Oli- 
International,  etc.,  R.  Co.,  67  S.  W.  1085,  ver  v.  Columbia,  etc.,  R.  Co.,  43  S.  E.  307, 
28  Tex.   Civ.  App.   503.                                            65   S.   C.  1. 

82.  Evidence  as  to  notice. — Chicago,  85.  Intoxication  of  passenger  ejected. — 
etc.,  R.  Co.  V.  Fisher,  31  111.  App.  36.              Thayer  v.  Old  Colony  St.  R.   Co.,  101  N. 

83  Transfer  or  change  of  cars.— In  an  E.  368,  214  Mass.  234,  44  L.  R.  A.,  N.  S., 
action  for  injury  to  plaintiff,  who  had  left      1125. 
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defendant  was  guilty  of  maintaining  a  nuisance  which  contributed  to  plaintiff's 
intoxicated  condition.*^ 

Allowing  Passenger  to  Alight  at  Dangerous  Place. — In  an  action  for 
the  death  of  a  street  car  passenger  permitted  to  alight  at  a  dangerous  place  while 
intoxicated,  evidence  that,  when  decedent  boarded  the  car,  he  was  bloody  about 
the  face  and  muddy  is  admissible  to  show  his  condition,  and  to  attract  the  at- 
tention of  the  trainmen  to  his  condition.*'^  And  proof  of  the  conduct  of  dece- 
dent" while  a  passenger  on  the  car,  including  his  attempt  to  alight  therefrom,  is 
admissible  to  show  his  condition  and  the  trainmen's  knowledge  thereof,  but  evi- 
dence of  the  condition  of  the  streets  where  he  attempted  to  alight,  but  was  pre- 
vented by  the  trainmen,  is  itfadmissible.®* 

§§  3226-3229.  Management  of  Conveyance— §  3226.  In  General.— 

In  an  action  for  injury  resulting  from  the  negligent  management  of  the  vehicle, 
the  evidence  must,  as  in  other  cases,  be  relevant  and  material.^®  Thus  evidence 
that  defendant  discharged  the  driver  after  the  accident  is  inadmissible,  having 
no  tendency  to  prove  negligence  on  the  day  of  the  accident.^"  The  mere  speed 
of  a  train,  or  the  fact  that  it  was  behind  time  when  the  accident  to  a  passenger 
occurred,  is  not  evidence  of  the  negligence  of  the  employees  having  it  in  charge.^^ 
And  in  an  action  for  damages  caused  by  defendant's  negligence  in  leaving  open 
the  gangway  gate  after  the  boat  left  its  dock,  a  custom  of  others  to  be  equally 
negligent  is  no  defense. ^^ 

Constructions  in  Aisles,  etc. — Where  a  street  car  passenger  is  injured  by 
falling  over  another  passenger's  bag  placed  in  the  aisle,  evidence  that  it  was  not 
customary  to  have  racks  for  baggage  or  parcels  in  street  cars,  and  that  it  was  the 
custom  to  allow  passengers  to  put  hand  baggage  and  dress-suit  cases  on  the 
floor,  is  admissible  as  bearing  on  the  question  whether  defendant  exercised  due 
care  in  the  premises.®* 

Crowded  Vehicle,  etc. — Where  the  issue  involved  is  whether  or  not  a  ve- 
hicle was  negligently  operated,  the  question  of  negligence  being  dependent  upon 
the  particular  circumstances  under  which  the  train  was  operated,  evidence  re- 

86.  Failure  to  care  for  intoxicated  pas-  on  the  train  to  which  the  caboose  be- 
senger. — Cutler  v.  Concord,  etc.,  Railroad,  longed,  was  allowed  to  show  that  there 
46  Atl.   1051,   69  N.   H.   641.  was    a    quarrel    between    other    stockmen 

87.  Allowing  passenger  to  alight  at  un-  and  some  of  the  trainmen  in  the  caboose, 
safe  place.— Sullivan  v.  Seattle  Elect.  Co.,  between  the  shippmg  point  and  the  place 
97   Pac.  1109    51  Wash.  71.  where  plaintiff  was   injured.     Held  rever- 

Qo    ■i!)-^,.^^'™.,-^ ^A\t\r..!.     r^„AW,r^,,   ^t      sible  error.    Louisville,  etc.,  R.  Co.  v.  Bell, 

88.  Passengers  condition— Condition  of  e  -u/  ,  ion  Tfir  in^  is  Kv  T  Wpn 
alighting  place.— Sulhvan  v.  Seattle  Elect.       II J=-   W.  3,   100  Ky.  203,  18  Ky.  L,.   Rep. 

Co.,  97  Pac.  1109,  51   Wash.  71.  '   dperation     of     other     elevators.-Evi- 

89.  Evidence  immaterial.— In  an  action  (jence  as  to  the  operation  of  other  eleva- 
for  the  death  of  a  passenger  killed  on  a  torg  ig  properly  excluded  in  an  action  for 
freight  tram  while  returning  from  the  en-  injuries  sustained  while  a  passenger  on 
gmeer,  to  whom  he  had  given  his  tickets,  an  elevator.  Judgment  70  111.  App.  166, 
to  a  passenger  coach,  evidence  that  the  affirmed  in  Hartford  Deposit  Co.  v.  Sol- 
engineer  would  have  stopped  the  tram  ijtt,  50  N.  E.  178,  172  111.  222,  64  Am.  St. 
if  he  had  been  requested  to  do  so  is  iin-  Rep.  35. 

material.     JVleans  v.  Carolina  Cent.  R.  Co.,  90.   Subsequent   discharge  of  employee. 

32   S.   E.   960,   124  N.   C.   574,   45   L.   R.  A.  —Schmitt  v.  Dry  Dock,  etc.,  R.  Co.,  3  N. 

164-  Y.  St.  Rep.  257,  2  City  Ct.  R.  359. 

Evidence  incompetent  to  issue  of  neg-  91.    Immaterial    matter  —  Speed,    etc. — 

ligence    or  malice.— The    petition    alleged  Norfolk,  etc.,   R.  Co.  v.  Ferguson,  79  Va. 

that  defendant  railroad  company  "did  un-  241. 

lawfully,     willfully,       maliciously,     negli-  92.  Custom  no  defense  to  negligence. — 

gently,  and  carelessly   *    *    *    run  a  num-  Cleveland  v.  New  Jersey  Steamboat   Co. 

ber    of   heavy   laden    cars    against"    a   de-  (N.  Y.),  5  Hun  523. 

tached    caboose,    in    which    plaintiff    was  93.   Otstructions  in  aisles,  etc. — Pitcher 

standing,  by  leason   of  which  he  was  in-  v.    Old   Colony  St.    R.   Co.,   196   Mass.  69, 

jured.    Plaintiff,   who   was    shipping   stock  81  N.  E.  876. 
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lating  to  the  operation  of  trains  in  general  is  incompetent.^*  In  such  cases  evi- 
dence which  tends  to  show  the  condition  of  the  vehicle  or  the  conditions  under 
which  it  was  operated  is  admissible. ^^ 

Mixed  or  Accommodation  Trains. — Where  the  issue  is  whether  or  not  a 
passenger  was  injured  on  an  accommodation  train,  by  reason  of  the  improper 
loading  of  logs  on  flat  cars  attached  to  the  passenger  car  in  which  he  was  rid- 
ing, testimony  as  to  the  rate  of  speed  at  which  the  train  was  running  is  compe- 
tent, though  of  little  value. ^*^  And  evidence  as  to  the  absence  of  a  bell  cord  is 
admissible  on  the  question  whether  it  was  negligent  to  load  the  cars  as  they  were 
loaded,  in  view  of  the  probable  speed  of  the  train  and  the  absence  of  a  bell 
cord.9'' 

Overturning  of  Road  Vehicle. — In  a  suit  for  personal  injuries  resulting 
from  the  overturning  of  a  road  vehicle,  evidence  to  be  admissible  must  be  rele- 
vant and  material.®^  Evidence  that  the  lamp  on  a  stagecoach,  which  upset  at 
night,  was  not  lighted  at  the  time  of  the  accident,  is  admissible  to  show  negli- 
gence on  the  part  of  the  driver. ^^  But  where  a  stage  proprietor  is  sued  for  dam- 
ages caused  by  the  upsetting  of  a  stage  coach,  he  can  not  prove  the  practice  on 
his  own  line,  but  may  prove  a  general  custom,  as  to  the  number  of  passengers 
conveyed.^ 

Excessive  or  Dangerous  Speed. — Where  the  plaintiff's  injury  is  attributed 
to  the  operation  of  the  vehicle  at  a  dangerous  and  excessive  rate  of  speed,  evi- 
dence of  facts  or  conditions,  both  prior  and  subsequent  to  the  injury,  which  rel- 
evantly and  materially  tend  to  establish  the  issue  involved  should  be  admitted. 
Thus,  evidence  that  while  the  vehicle  was  running  at  a  pretty  rapid  rate  of  speed 
the  car  lurched,  and  all  the  people  bumped  about,  and  plaintiff  was  jostled  or 
crowded  off  and  injured,  tends  to  establish  the  running  of  the  car  at  an  excess- 
ive rate  of  speed. ^  And  the  condition  of  the  cars  after  the  accident  may  be 
shown.^     Where  negligence  is  charged  against  a  railroad  company  in  the  run- 

94.  Crowded  vehicle,  etc. — Where  a  dent,  was  admissible.  Birmingbam  R., 
railroad  train  was  so  crowded  that  cer-  etc.,  Co.  v.  Hunnicutt,  3  Ala.  App.  448,  57 
tain    passengers    could    not     conveniently       So.  263. 

obtain  seats  or  standing  room  inside  the  96.  Improperly  loaded  car — Evidence  as 

cars,  and  when  the  train  rounded  a  curve  to  speed. — Keating  v.  Detroit,  etc.,  R.  Co., 

at  the  rate  of  twenty-five  or  thirty  miles.  62  N.  W.  575,  104  Mich.  418. 

an  hour  a  passenger  was  thrown  from  a  97    Absence  of  bell    cord. — Keating     v. 

platform  and  injured,  in  an  action  for  the  Detroit,  etc.,  R.  Co.,  104  Mich.  418,  63  N. 

injuries  it   was   proper  to   sustain   an   ob-  W.   575. 

jection  to  a  question  to  a  witness  as  an  98.  Materiality  and  relevancy. — In  an 
expert  as  to  whether  trains  could  be  op-  action  by  a  passenger  against  common 
erated  over  the  tracks  where  the  accident  carriers  for  injuries  received  by  the  over- 
happened,  with  safety,  at  such  speed,  the  turning  of  the  coach,  testimony  offered 
question  being  immaterial  under  the  facts.  by  defendants  that  after  the  accident  they 
Chicago,  etc.,  R.  Co.  v.  Newell,  Tu  N.  E.  instructed  their  drivers  to  carry  plaintiff 
410,  312  111.  332,  dismissed  in  25  S.  Ct.  801,  free  of  charge  is  irrelevant;  the  directions 
198  U.  S.  579,  49  L,.  Ed.  1171.  to  the  drivers  being  given  in  the  absence 

95.  Condition  of  vehicle. —!.t  wa.s  not  er-  of  plaintiff.  Anderson  v.  Scholey,  114 
ror  to  permit   a   witness   to   testify   as   to  Ind.  553,  17  N.  E.  125. 

the  crowded  condition  of  the  train  at  a  99.  Where  conveyance  upset. — Sander- 
point  several  blocks  distant,  it  appearing  son  z'.  Frazier,  8  Colo.  79,  5  Pac.  633,  54 
that  the   train    had  not    stopped    between  Am.  Rep.  544. 

that  place  and  the  place  of  the  accident.  1.    Custom  as  to  passengers  conveyed. 

Chicago,  etc.,  R.  Co.  v.  Newell,  72  N.  E.  —Maury  v.   Talmadge,    Fed.    Cas.    No.   9, 

43  6,    313    111.    332,    dismissed    in    25    S.    Ct.  315,  2   McLean  157. 

801,  198  U.  S.   579,  49  L.   Ed.  1171.  2.    Dangerous  speed. — Alton,  etc.,  Tract. 

Where  another    passenger   of    a    street  Co.  v.   Oiler,   119   111.   App.   181,   judgment 

car   was    thrown    against    plaintiff    as    the  affirmed  in   Alton,   etc.,  Tract.   Co.  v.   Oli- 

car,  which  was  crowded  was  running  at  a  ver,  75  N.  E.  419,  317  III.  15,  4  L.  R.  A.,  N. 

high    rate   of     speed,     and    plaintiff   was  S.,  399. 

thrown  from  the  car  and  injured,  evidence  3.    Condition   of    car    after    accident. — 

as  to  the  apparent  condition   of  the  pas-  Elgin,    etc.,    Tract.    Co.   v.   Wilson,   75    N. 

senger     who      struck'     plaintiff,     whether  E.  436,  217  111.  47,  affirming  judgment  120 

drunk  or  sober,   at  the  time   of  the   acci-  111.   App.    371. 
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ning  of  a  train  at  a  high  and  dangerous  rate  of  speed,  witnesses  who  saw  the 
train  at  a  point  one  and  a  half  miles  from  the  place  where  the  accident  oc- 
curred may,  where  it  is  shown  by  others  that  the  rate  of  speed  continued  the 
same,  state  the  rate  at  the  point  where  they  observed  the  train.*  It  is  held  that 
evidence  that  defendant's  train  was  behind  time  is  admissible  to  show  that  it 
was  being  operated  at  an  unusual  and  immoderate  rate  of  speed. ^  A  violation 
by  employees  in  charge  of  a  car  of  the  rule  limiting  the  speed  of  cars  while  run- 
ning over  curves  in  the  track  is  a  circumstance  to  be  considered  in  passing  on 
their  negligence.^  And  it  is  held  that  where  there  is  evidence  to  show  that  the 
vehicle  was  being  operated  faster  than  an  ordinance  permits,  the  ordinance  be- 
comes relevant  and  material.'^ 

Immaterial  Evidence. — Testimony  as  to  the  cost  of  rolling  stock  is  irrele- 
vant to  the  question  of  negligence  in  running  passenger  trains  at  a  high  rate  of 
speed.*  And  evidence  that  the  engineer  had  feieen  warned,  at  a  station  where  the 
train  stopped  before  the  accident,  as  to  the  reckless  running  of  the  train  over 
the  rough  road,  is  improper,  the  rate  of  speed  before  reaching  the  neighborhood 
of  the  accident  not  being  in  issue.® 

Evidence  Based  on  Some  Standard.^ — Evidence  relating  to  the  speed  at 
which  a  train  was  running  when  a  car  was  derailed,  injuring  a  passenger,  should 
be  based  upon  some  standard  of  rapidity,  and  show,  at  least  approximately,  the 
actual  rate  of  speed,  and  that  it  was  unsafe.^** 

Opening  and  Closing  Doors. — When  the  issue  involved  is  whether  or  not 
the  passenger's  injury  was  the  result  of  the  carrier's  negligence  in  operating  or 
closing  the  doors  of  the  vehicle  or  other  similar  acts  during  the  transportation 
of  the  passenger,  any  matter  which  is  relevant  and  material  in  determining 
whether  or  not  the  injury  resulted  from  negligence  or  accident,  whether  the  car- 
rier had  notice  of  the  conditions  existing,  as  well  as  whether  the  passenger  con- 
tributed to  the  injury,  is  competent. ^^  Thus,  where  a  passenger  is  injured  while 
standing  on  the  platform  by  having  his  hand  caught  in  the  door  of  the  car,  it 
being  closed  by  a  brakeman,  proof  of  the  crowded  condition  of  the  train  and  of 
the  platforms  is  not  objectionable  for  immateriality,  since  it  is  explanatory  of 
the  reason  why  plaintiff  was  riding  on  the  platform,  and  why  he  was  compelled 
to  occupy  the  particular  place  on  the  platform  he  did.^-  And  evidence  of  other 
passengers  on  the  platform,  that  they  saw  plaintiff  standing  and  supporting  him- 
self in  the  manner  described  by  him,  is  admissible  to  corroborate  plaintiff's  tes- 
timony.15 

Jerks,  Jolts,  Sudden  Starting,  Sudden  Stopping,  etc. — Where  the  pas- 

4.  Speed  at  place  other  than  accident.  10.    Evidence  based  on  some  standard. 

— Louisville,  etc.,  R.  Co.  v.  Jones,  108  Ind.  — Grand   Rapids,  etc.,  R.   Co.  v.  Huntley, 

551,    9    N.    E.   476.  38  Mich.  537,  31  Am.  Rep.  321. 

5.  Train  behind  time.— St.  Louis,  etc.,  n.  Duties  in  transit. — Trumbull  v. 
R.  Co.  V.  Savage,  163  Ala.  55,  50  So.  113.  Donahue,   IS  Colo.  App.  460,  72  Pac.  684. 

6.  Violation  of  rules  as  to  speed.-  ^j^^  ^^  ^^  ^^^^i^^,^  ^^1^  tl^^t  ... 
Partelow  v    .Newton    etc.,  St.  R.  Co.,  196  ^^^^^^^  ^^^^^^   ^^   i^^^^^^   ^^   j^^^^  the 

^^^'  A  i'   •     -u-vZ"      c        M                 T  car  by  the  side  doors"  was  competent,  as 

7.  Admissibility  of  ordinance.-In  an  ^^^.f  ^^  ^^^^  ^^^  necessity  of  care  in 
action  agamst  a  street  railroad  for  in-  .^-  ^  ^^^^  ^  ^^.^^  passengers  were 
juries  to  a  passenger  evidence  that  the  ^^  ^^^  ^^  ^„t  ;„  ^^^  ^hich  the 
car  was  going  very  fast  and  migh  y  ^  ^  passenger,  thrown  against  it 
fast  was  sufficient  to  render  it  error  to  ^  ,^^^j^  ^^^  ^^  ^'  ^^,^^  ^^^^  ^t,  be- 
exclude  an  ordinance  limiting  the  rate  of  ^^.^^^  ^^^  ^.^^  ^j  t,^^  ^^^^  ^„^  ^^^  ■  ^,^ 
speed   of   a   street   car   to   seven  miles   an  ^^^^^^_  ^,    ^^^^^^^   ,,j^^,_  j^_  ^       g.^  j^^^,3_ 


hour.      Moore    v.    Northern   Texas   Tract. 
Co.,  41  Tex.   Civ.   App.  583,  95  S.  W.    653. 


262,   98   N.   E.   1048. 
8.   Immaterial  evidence.— Grand  Rapids  ^^    Passenger   on   platform.— Trumbull 


etc.,   R.   Co.  V.   Huntley,   38   Mich.   537,  31  '''•    Donahue,    18    Colo.    App.    460,    72    Pac, 

Am.  Rep.  321.  684. 

9.    Speed  at  other  places  immaterial.^  13.     Corroborative      testimony. — Trum- 

San  Antonio,  etc.,  R.  Co.  v.  Robinson,  73  bull  v.  Donahue,  72   Pac.    684,     18     Colo. 

Tex.  277,   11    S.   W.   327.  -App.    460. 
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Sanger's  injury  is  alleged  to  have  been  caused  by  the  sudden  starting,  jerking  or 
jolting  of  the  vehicle,  any  testimony  which  tends  to  establish  or  negative  the  car- 
rier's negligence  in  that  respect  is  competent  to  go  to  the  jury.i*  Thus,  it  is 
held  that  testimony  of  previous  conditions  which  are  shown  to  have  existed  up 
to  the  time  of  the  injury  is  competent,  where  it  has  a  material  bearing  on  the 
real  issue  of  the  case.i^  And  as  bearing  on  the  question  of  the  negligence 
charged,  that  defendant  so  ran  its  car  as  by  a  sudden  lurch  thereof  to  throw 
plaintiff  suddenly  and  violently  out  of  the  car,  evidence  of  the  condition  of  the 
track  and  rails  where  the  accident  occurred  is  admissible.!^  But  in  an  action 
against  a  street  railroad  company,  for  injuries  to  a  passenger  caused  by  another 
passenger,  who  was  about  to  enter  the  car,  being  thrown  upon  her  while  the 
car  was  rounding  a  curve,  the  fact  that  the  passenger  who  was  so  thrown  upon 
plaintiff  was  talking  to  the  conductor  just  before  the  accident  was  immaterial. i''' 

Description  of  Accident. — In  an  action  against  a  street  railway  company 
for  injury  to  a  passenger  by  the  sudden  starting  of  the  car,  plaintiff's  testimony 
that  the  car  started  so  suddenly  and. with  such  extraordinary  movement  that  it 
seemed  as  if  it  were  going  to  stand  upright  is  properly  received  to  show  the 
force  which  caused  her  injury.  In  such  cases  the  witness  may  describe  the  ac- 
cident, unless  it  is  done  in  such  a  way  as  to  mislead  the  injury.^* 

Explanatory  of  Passengers  Actions. — Where  it  is  alleged  that  plaintiff 
was  standing  in  the  aisle  when  the  train  suddenly  stopped  at  her  station,  caus- 
ing her  to  be  thrown  to  the  floor,  evidence  that  the  brakeman  when  he  announced 


14.  Testimony  of  passengers. — In  an  ac- 
tion again.st  a  railroad  company  for  in- 
juries caused  plaintiff  by  the  sudden  jolt 
or  jar  of  a  train  in  stopping,  evidence  by 
other  passengers  that  there  was  r.o  such 
jolt  or  jar  as  would  throw  a  person  about 
in  a  seat  is  admissible.  Chicago,  etc.,  R. 
Co.  V.  Rowell.  151  Ky.  313,  151  S.  W.  950. 

In  an  action  against  a  street  car  com- 
pany for  injury  caused  by  a  sudden  stop- 
ping of  the  car,  testimony  as  to  how  the 
stopping  affected  others,  in  the  car  is  ad- 
missible. Judgment  66  111.  App.  344,  af- 
firmed in  West  Chicago  St.  R.  Co.  v.  Ken- 
nelly,  48  N.  E.  996,   170   111.   508. 

To  show  stop,  start  and  jerk. — Where 
plaintiff  claimed  that  his  injuries  v/ere 
caused  by  the  sudden  jerk  of  a  cable  car 
which  had  just  passed  over  a  crossing  of 
other  tracks,  after  stopping  to  let  pas- 
sengers alight,  evidence  of  the  condition 
of  the  tracks  at  the  crossing  and  the  ma- 
chinery were  proper,  though  negligence  in 
that  respect  was  not  alleged,  since  such 
evidence  was  merely  to  show  whether 
there  was  a  stop,  a  start,  and  a  jerk,  es- 
pecially where  no  defects  were  shown. 
Setzler  v.  Metropolitan  St.  R.  Co.  (Mo.), 
127  S.  W.   ].  _ 

Testimony  negativing  law  of  physics, 
— In  an  action  for  injuries  to  a  street  rail- 
way passenger,  alleged  to  have  been 
thrown  from  the  front  platform,  while  the 
car  was  ascending  an  incline  at  a  curve, 
by  a  sudden  jerk,  evidence  that  the  con- 
struction of  the  car  permitted  its  body  to 
play  on  the  trucks,  and  that  in  passing 
over  the  curve  the  wheels  would  jam  and 
grind,  first  the  left  hand  rail,  then  the 
right,  alternately,  and  that  this  alternate 
motion,  because  of  the  play  between  the 
trucks    and    the    car    body,    would    be    re- 


produced on  a  larger  scale  in  the  latter, 
so  that,  though  the  car  was  passing  on  a 
curve  to  the  right,  it  would  be  possible 
for  plaintiff  to  be  thrown  off  in  that  di- 
rection if  the  side  play  of  the  body  should 
happen  to  be  in  that  direction  when  he 
got  the  effect  of  the  sudden  jerk  ahead, 
that  is,  the  result  of  the  two  forces  might 
have  thrown  him  off  as  claimed — is  com- 
petent to  negative  the  law  of  physics  that 
any  sudden  acceleration  of  speed  on  a 
curve  tends  to  throw  a  person  on  the  car, 
in  unstable  equilibrium,  not  outward,  but 
inward.  Cutts  v.  Boston  Elev.  R.  Co.,  89 
N.   E.  31,  303  Mass.  450. 

15.  Testimony  of  previous  conditions. 
— In  an  action  for  injuries  from  the  negli- 
gent starting  of  a  street  car,  testimony 
of  a  former  driver  of  the  same  car  that 
there  were  four  different  teams  used,  one 
of  which  was  apt  to  start  with  a  jerk, 
while  the  others  were  tractable,  and  that, 
though  he  had  left  the  service  of  defend- 
ant, he  knew  that  the  same  teams  were 
employed  on  the  car  up  to  the  time  of 
the  accident,  though  he  could  not  say 
which  team  was  attached  to  the  car  on 
that  day,  is  admissible,  though  the  real 
issue  in  the  case  was  the  conduct  of  de- 
fendant's servant  in  the  management  and 
control  of  the  motive  power.  Dougherty 
V.  Missouri  R.  Co.,  8  S.  W.  900,  11  S.  W. 
351,    97    Mo.    647. 

16.  Condition  of  track,  rails,  etc. — Fitch 
V.  Mason  City,  etc..  Tract.  Co.,  89  N.  W. 
33,  116  Iowa  716. 

17.  Immaterial  facts. — Merrill  z'.  Metro- 
politan St.  R.  Co.,  77  N.  Y.  S.  133,  73  App. 
Div.  401. 

18.  Description  of  accident. — Nolan  v. 
Newton  St.  R.  Co.,  306  Mass.  384,  93  N. 
E.   505. 
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the  station  directed  plaintiff  to  follow  him,  whereby  she  was  induced  to  leave  her 
seat,  is  admissible.!^  And  it  is  competent  for  the  plaintiff  to  explain,  as  a  reason 
tor  placing  his  hand  on  the  arm  of  a  seat  at  the  time  he  was  injured,  that  he  did 
it  as  a  precaution  j;o  keep  himself  from  falling.^o 

To  Show  Passenger's  Condition. — In  an  action  against  a  carrier  for  in- 
juries sustained  by  being  thrown  on  the  floor  of  a  car  by  a  sudden  stopping,  a 
conversation  which  plaintiff  had  with  the  conductor  on  entering  the  car  is  com- 
petent to  show  that  the  company's  servant  knew  that  plaintiff  was  a  cripple.^' 
But  where  a  passenger  is  thrown  from  the  train  while  standing  on  the  lower 
step,  evidence  that  the  engineer  promised  the  passenger  to  slow  up  to  allow  him 
to  jump  from  the  train  is  admissible,  in  the  absence  of  proof  that  the  engineer 
had  authority  to  slow  up  trains  for  that  purpose.^^ 

Rebuttal  Evidence. — Where  the  carrier  seeks  to  prove  that  a  certain  class 
of  cars  is  equipped  with  a  device  to  prevent  sudden  starts,  jerks,  jolts,  etc.,  wit- 
ness may  testify,  in  rebuttal,  to  their  experiences  while  riding  on  other  cars  of 
that  class  belonging  to  the  carrier. ^^ 

§  3227.  Under  Allegation  of  Derailment. — In  an  action  for  personal  in- 
juries, under  a  general  allegation  of  derailment,  any  relevant  and  material  evi- 
dence, such  as  evidence  of  the  spreading  of  the  track,^*  of  similar  trouble  at 
the  same  place,^^  the  condition  of  the  vehicle  at  the  time  of  the  accident,^^  or 
the  condition  of  the  track  at  the  time  of  the  accident,  or  before  and  after,  if 
the  conditions  are  shown  to  have  been  the  same,^''  is  admissible.    And  the  same 


19.  Explanatory  of  passengers  actions. 

—Louisville,  etc.,  R.  Co.  v.  Bowld.s,  64  S. 
W.   957,  23   Ky.   L.   Rep.  1202. 

20.  To  show  precaution  taken. — Ft. 
Worth,  etc.,  R.  Co.  v.  White  (Tex.  Civ. 
App.),  51  S.  W.  855. 

21.  To  show  passenger's  condition. — 
Louisville,  etc.,  R.  Co.  v.  Bowlds,  64  S. 
W.   957,   23    Ky.   L.   Rep.   VZWi. 

22.  Promise  of  engineer  to  show  up. — 
Clark  V.  Atchison,  etc.,  R.  Co.,  128  Pac. 
1032,    164    Cal.    363. 

23.  Rebuttal. — In  an  action  against  a 
street  car  company  for  injuries  based  on 
the  alleged  negligence  of  the  conductor 
in  giving  the  go  ahead  signal,  causing  the 
motorman  to  increase  the  speed  of  the 
car,  and  causing  plaintiff  to  be  thrown  to 
the  pavement,  where  defendant  sought  to 
prove  that  their  large  cars,  including  the 
one  in  question,  had  a  device  upon  them 
that  effectually  precluded  jerking,  evi- 
dence of  witnesses  as  to  their  experience 
while  riding  on  other  cars  of  defendant 
was  proper  in  rebuttal.  Orth  v.  Saginaw 
Valley  Tract.  Co.,  162  Mich.  353,  127  N. 
W.  330. 

24.  Spreading  of  tracks. — Gulf,  etc.,  R. 
Co.  V.  Smith,  74  Tex.  276,  11  S.  W.  1104. 

25.  In  an  action  for  injuries  sustained 
by  the  negligence  of  a  street  car  com- 
pany in  allowing  a  car  to  dart  down  a 
grade  after  bein.g  uncoupled,  evidence  of 
the  experience  of  defendant's  servants  in 
stopping  cars  at  the  same  point  on  that 
day  was  admissible.  Joliet  St.  R.  Co.  v. 
Call,  42  111.  App.  41. 

26.  Condition  of  vehicle. — Where  a  pas- 
senger was  killed  when  a  train  was  de- 
railed,   evidence   of  repairs   to   the   engine 


wheels  after  the  accident  was  admissible 
to  show  their  condition  at  the  time  of  the 
wreck,  and  that  the  flanges  were  worn 
and  unsafe,  although  not  admissible  to 
raise  an  inference  of  negligence.  St. 
Louis,  etc.,  R.  Co.  v.  Evans,  99  Ark.  39, 
137  S.  W.  568. 

27.  Condition  of  track. — Where  it  ap- 
peared in  a  railroad  passenger's  action  for 
injuries  by  derailment  that  the  cars  ran 
some  distance  on  the  ties  after  jumping, 
leaving  marks  plainly  discernible  some 
days  after  the  accident,  evidence  was  ad- 
missible to  describe  the  general  condi- 
tion of  the  track  several  days  after  the  ac- 
cident, it  not  appearing  that  the  condi- 
tions as  they  existed  when  the  wreck  oc- 
curred had  changed  except  that  the  track 
had  been  repaired.  Ohio,  etc.,  R.  Co.  v. 
Beuris,  143  S.  W.  16,  146  Ky.  612. 

In  an  action  for  injuries  to  a  passenger 
by  the  derailment  of  the  train,  evidence 
that,  just  after  the  accident,  the  ties  were 
broken  and  cut  up,  was  admissible  to 
show  the  condition  of  the  ties  before  the 
accident,  as  to  their  looking  rotten,  as 
bearing  on  the  issue  of  negligence.  Parker 
V.  Boston,  etc.,  Railroad,  79  Atl.  865,  84 
Vt.    329. 

Foreman's  testimony  as  to  track. — In 
an  action  for  injuries  to  a  passenger  by 
the  derailment  of  cars,  the  testimony  of 
a  section  foreman  in  charge  of  the  por- 
tion of  the  road  where  the  accident  oc- 
curred that  he  had  been,  for  several  days 
before  the  accident,  engaged  in  repairing 
the  road  at  that  point,  and  that  the  speed 
limit  of  trains  over  that  portion  of  the 
road  was  fifteen  miles  an  hour,  was  ad- 
missible to  show  that  the  officers  and 
agents   of  the   carrier   had   notice   of  the 
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rule  applies  where  the  cause  of  the  derailment  is  alleged,  except  so  far  as  the 
proof  is  limited  to  the  issue  raised  by  the  special  allegation.  So  where  the  com- 
plaint alleges  negligence  in  running  the  train  at  a  high  speed  over  a  defective 
roadbed,  evidence  that  some  of  the  train  crew  were  under  the  influence  of 
liquor  is  competent.^s  Where  the  declaration  alleges  the  negligent  running  of 
the  train,  the  condition  of  the  track  is  properly  considered  in  determining 
whether  the  mode  of  running  the  train  was  negligent,  and  evidence  of  the  con- 
dition of  the  ties  just  after  the  accident  is  admissible. ^^  Where  the  derailment 
is  claimed  to  have  been  caused  by  the  negligently  defective  condition  of  the  road, 
evidence  as  to  the  general  faulty  construction  of  the  track  at  the  place  of  derail- 
ment is  admissible,  especially  in  connection  with  evidence  as  to  the  high  speed 
of  the  train  at  that  point,  for  the  purpose  of  showing  negligence  in  running  the 
train  at  a  high  speed  over  such  track. ^**  And  where  it  is  alleged  that  the  de- 
railment of  the  car  was  caused  by  the  breaking  of  a  wheel  by  reason  of  the  ex- 
cessive speed  of  the  train  over  a  rough  and  uneven  track,  evidence  of  the  con- 
dition of  the  track  for  such  a  distance  as  the  excessive  speed  was  kept  up  is  ad- 
missible.^i  Where  the  petition  charged  as  one  of  the  elements  of  defendant's 
negligence,  excessive  and  dangerous  speed  across  a  switch  and  in  and  upon  a 
side  track,  it  is  proper  to  allow  testimony  as  to  the  speed  of  the  train  at  the  time 
of  its  derailment  and  wreck.^^  g^t  evidence  which  involves  facts  and  purposes 
foreign  to  the  issue  should  be  excluded.^*  In  an  action  against  a  street  railway 
for  injuries  received  by  a  passenger  from  a  derailment  of  defendant's  car,  evi- 
dence that  other  cars  ran  off  the  track  at  the  place  of  the  derailment  is  inadmissi- 
ble, without  proof  that  the  track  was  in  the  same  condition  as  at  the  time  when 
the  accident  in  question  occurred.^*  And  defendant's  testimony,  showing  how 
the  equipment  of  its  electric  road  compared  with  the  equipment  of  other  roads, 
is  properly  excluded  when  offered  to  show  that  defendant's  cars  could  run  over 
the  track  at  a  certain  speed  with  safety.^^ 

Statements  of  Motorman,  etc. — Where  it  is  alleged  that  the  derailment 
was  caused  by  excessive  speed  in  going  down  a  hill,  statements  made  by  the 
motorman  to  plaintiff  prior  to  the  accident  as  to  the,  condition  of  the  track,  the 
want  of  sand,  the  overloaded  condition  of  the  car,  and  the  excessive  speed,  are 
admissible  as  part  of  the  res  gestae,  and  to  charge  the  company  with  notice  of 
facts  requiring  more  than  ordinary  care.^^ 

Pieces  of  Ties,  etc.,  and  Rebuttal  Evidence. — Pieces  of  wood,  etc.,  pur- 
porting to  be  parts  of  the  timbers,  ties,  etc.,  forming  a  part  of  the  track  at  the 
point  where  the  derailment  occurred,  are  properly  received  in  evidence  where 
there  is  evidence  tending  to  establish  such  fact.^'^  But  testimony  of  the  con- 
unsafe  condition  of  the  road,  and  that  it  tion  for  injuries  to  a  passenger  in  a 
was  unsafe  to  operate  trains  over  it  at  a  wreck,  plaintiff  claimed  that  the  train  was 
greater  speed.  Johnson  v.  Union  Pac.  R.  running  at  a  dangerous  speed,  and  de- 
Co.,  100  Pac.  390,  35  Utah  285.  fendant    asked    the    engineer    if    he    could 

28.  Condition  of  crew.— Shelton  v.  have  stopped  at  a  public  crossing.  Held, 
Southern  Railway,  86  S.  C.  98,  67  S.  E.  that  the  evidence  called  for  involved  facts 
899  and    purposes    foreign    to    the    issue.      St. 

29.  Allegation  of  negligent  running  of  Louis,  etc  R.  Co.  v.  Savage,  163  Ala.  55. 
train.— Parker    v.    Boston,    etc.,    Railroad,       °"    ^°-  .  ^., 

79  Atl.  865    84  Vt.  339.  34.    Similar  accidents  to   same    place. — 

in     riofJ^i.;....  ^J^-j;*:^-  „f  ,.„,j      r\i,:^       Overcash  v.  Charlotte  Elect.  R.,  etc.,  Co., 

30.  Defective  condition  of  road. — Ohio,  „    «    ,„„    m.a  i<s    r    «;75> 

etc.,  R.  Co.  V.  Beuris,  146  Ky.  612,  W  S.       "  ^-  ^-  ^^^'  ^.**  ^-  V'  "^-  ^ 

W   16  35-    Comparison    with     other     roads. — 

31.  Under  special  allegation.-Jackson-  ^osqui  z-.  Sutro  R.  Co.,  63  Pac.  682,  131 
ville,   etc.,   R.    Co.   v.   Southworth,   32    111.       ^^^-  ^^"• 

App.  307,   affirmed  in   135    111.   250,   25   N.  36.   Declaration  of  motorman  as  to  con- 

E.  1093  ditions. — Witsell   v.   West   Asheville,   etc., 

32.  Testimony  as  to  speed.— Texas,  etc.,       R-  Co.,  27  S.  E.  125,  120  N.  C.  557. 

R.   Co.  V.   Clippenger,   47   Tex.-  Civ.  App.  37.    Pieces  of  ties,  etc. — Colorado   Mid. 

510,   106   S.   W.    155.  R.   Co.  V.  McGai-ry,  41  Colo.  398,  92  Pac. 

33.  Matter  foreign  to  issue. — In  an  ac-      915. 
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ductor  of  the  train,  in  rebuttal,  that  shortly  after  the  derailment  he  had  seen 
several  persons  with  pieces  of  wood,  in  their  hands  which  were  not  parts  of  the 
cross  ties  under  the  rails  where  the  accident  occurred,  and  that  he  so  stated  to 
them,  is  inadmissible,  where  none  of  the  persons  to  whom  the  conductor  refers 
is  a  witness  at  the  trial. ^^ 

§  3228.  Under  Allegation  of  Collision.— Collision  of  Vehicles  of  Same 
Carrier. — Where  the  passenger's  injuries  are  alleged  to  have  resulted  from  a 
collision  between  vehicles  belonging  to  the  same  carrier,  brought  about  by  spe- 
cific negligent  acts  alleged,  the  evidence  must  be  relevant  and  material  to  the 
issues  thus  made,  and  evidence  which  purposes  showing  negligence  other  than 
that  alleged  is  incompetent.^^  But  evidence  which  tends  to  prove  the  charge 
made  is  competent,  although  it  may  tend  to  establish  negligence  not  charged  in 
the  declaration.*"^  The  admission  of  evidence  as  to  grades  and  curves  of  the 
track,  and  as  to  cuts  through  which  it  runs,  it  being  confined  to  the  immediate 
vicinity  of  the  accident,  for  the  purpose  of  describing  the  situation,  and  not  as 
tending  to  prove  negligence  not  charged  in  the  complaint,  is  not  error.*^  And 
evidence  which  materially  tends  to  controvert  the  testimony  of  the  adverse  party 
should  be  admitted,  although  it  does  not  of  itself  constitute  a  defense  to  the  al- 
legation of  negligence.*^ 

Custom. — Where  the  situation  is  unlike  that  of  electric  railways  generally, 
evidence  in  regard  to  the  custom  of  a  motorman  to  leave  his  post  and  go  back 
and  warn  the  rear  car  is  properly  excluded.*^ 

Habits  and  Competency  of  Employees. — In  an  action  by  a  passenger 
against  a  railroad  company  for  personal  injuries  resulting  from  a  collision  with 
a  coal  train,  evidence  of  the  habits  and  competency  of  the  conductor  of  the 
coal  train  is  admissible.** 

Allegation  of  Defect  in  Vehicle. — Where  the  collision  is  claimed  to  have 
resulted  from  the  use  of  defective  devices  and  facilities,  or  the  failure  to  fur- 
nishing better  equipment  then  in  use,  any  testimony  which  materially  tends  to 
show  that  the  care  required  was  not  used  is  admissible. *5    In  an  action  for  dam- 

38.  Testimony  in  rebuttal  held  inad-  caused  by  the  train  running  into  another 
missible. — Colorado  Mid.  R.  Co.  v.  Mc-  train  at  a  station.  The  plaintiff  testified 
Garry,  92  Pac.   915,  41   Colo.  398.  that  the  train  was  running  at  an  unusual 

39.  Must  be  relevant  and  material. —  rate  of  speed,  and  that  for  several  miles 
Harris  v.  Puget  Sound,  etc.,  Railway,  52  before  it  reached  the  station  it  was  racing 
Wash.  289,  100  Pac.  838.  with  a  train  on  a  parallel  road.     The  de- 

40.  Tendency  to  support  charge  not  fendant,  in  order  to  show  that  the  train 
made  immaterial. — In  an  action  against  was  running  at  the  usual  speed,  .isked  a 
a  cable  railway  company  by  a  passenger  witness  whether  the  train  was  running  at 
for  injuries  by  the  collision  of  a  grip  cai  the  usual  speed  as  it  approached  the  sta- 
with  another  car,  temporarily  stopped  tion.  The  judge  refused  to  admit  this 
\ipon  the  same  track,  where  the  declara-  evidence,  unless  the  defendant  also  un- 
tion  alleges  negligence  of  defendant  in  dertook  to  show  that  such  usual  speed 
■operating  its  road  and  the  cars  propelled  was  a  safe  and  proper  rate  of  speed,  such 
thereon,  evidence  that  the  colliding  grip  as  was  usual  upon  well  conducted  rail- 
car  v.as  a  remodeled  horse  car,  and  was  roads;  and  the  defendant  excepted.  Held, 
not  provided  with  a  sand  box,  is  admis-  thai  this  evidence  should  have  been  ad- 
sible,  as  bearing  on  the  charge  made,  al-  mitted,  as  it  tended  to  contradict  to  testi- 
though  it  also  tends  to  support  a  charge  mony  of  the  plaintiff.  Worthen  v.  Grand 
of   negligence,   not   made   in    the    declara-  Trunk  R.  Co.,  125   ]\Iass.   99. 

tion.     North  Chicago  St.  R.  Co.  v.  Cotton,  43.    Custom.— Blanchctte  v.   Holyoko  St. 

140  ni.  486,  29   N.  E.  899,  affirming  41   111.  R.  Co.,  175  Mass.  51,  55  X.  E.  481. 

App.  311.  44.     Habits   and    competency     of     em- 

41.  Evidence  descriptive  of  situation. —  ployees. — Pennsylvania  R.  Co.  v.  Books, 
Harris   v.   Puget   Sound,   etc..   Railway,   52  57  Pa.  339.  98  Am.  Dec.  329. 

Wash.  289,  100  Pac.  838.  45.    Defective    equipment,    etc. — In    an 

42.  Evidence  not  constituting  defense.  action  for  injuries  to  a  passenger  in  a 
— In  an  action  by  a  passenger  against  a  collision  between  cable  trains  caused  by 
railroad  corporation  for  personal  injuries  the  loss  of  control  of  one  of  them  on  an 
received  while  in  a  train  on  the  defendant's  incline,  evidence  was  admissible  as  tend- 
I'oad,    it    appeared   that     the     injury     was  ing   to    show   failure    to    exercise   the    de- 
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ages  resulting  from  a  collision  of  street  cars,  where  the  plaintiff  alleges  a  defect 
in  one  of  the  cars,  whether  it  is  a  matter  of  general  knowledge  and  rumor  that 
the  car  has  been  on  the  road  ever  since  it  was  built  is  not  only  hearsay,  but 
irrelevant,  as  the  company  is  bound  to  furnish  and  maintain  safe  cars  and  ap- 
pliances, whether  old  or  new.*'^ 

Parts  of  Train  Broken  in  Two. — Where  a  passenger  is  injured  by  a  col- 
lision between  two  parts  of  a  train  which  has  broken  in  two,  questions  asked 
of  the  engineer  and  fireman  as  to  whether  there  was  anything  different  or  un- 
usual in  the  manner  they  operated  the  train  at  the  time  are  immaterial.*'''  But 
in  such  a  case  the  issue  being  whether  the  rear  brakeman  was  in  his  proper 
place  just  prior  to  plaintiff's  injury,  the  brakeman  having  testified  that  he  was 
on  the  platform  of  the  caboose  which  was  his  proper  place,  evidence  of  an  ex- 
pert railroad  conductor  that  the  proper  place  for  the  rear  brakeman  on  such  a 
train  under  similar  circumstances  was  on  top  of  the  train  is  admissible  in  re- 
buttal.48 

Cars  on  Side  Tracks. — Where  it  appears  that  cars  with  which  the  train 
collided  had  run  upon  the  main  track  from  an  incline  grade  passing  track  used 
for  the  storage  of  cars,  it  is  permissible  to  show  that  derailing  switches  are 
commonly  used  on  such  tracks,  that  they  are  ordinarily  left  so  that  cars  can  not 
get  past,  that  passing  tracks  are  seldom  used  for  storing  cars  save  in  event  of 
accidents,  that  when  a  side  track  is  on  an  incline  the  brakes  should  be  set,  that 
in  the  absence  of  a  derailing  switch  the  cars  are  often  blocked  with  pieces  of 
wood,  and  that  the  local  agent  is  supposed  to  look  out  for  the  matters. *8 

Collision  at  Intersection  of  Tracks. — Where  the  issue  involved  is  the 
negligence  of  the  defendant  carrier  alleged  to  have  resulted  in  a  collision  of  ve- 
hicles on  intersecting  tracks,  or  to  have  proximately  contributed  thereto,  testi- 
mony which  is  relevant  and  material  as  supporting  the  alleged  probability  of 
the  collision  and  the  defendant's  appreciation  that  passengers  would  be  in- 
jured thereby  is  competent  and  should  be  admitted. ^°  Thus,  evidence  is  ad- 
missible which  tends  to  establish  the  degree  of  care  required,  and  to  determine 
the  precautions  required  of  the  carrier  under  that  degree  of  care.^^     A  contract 

gree  of  care  required  as  to  rail  brakes  ef-  was    approaching    and    that    there    would 

fectively  used  in  stopping  cars  on  a  simi-  probably  be  a  collision,  etc.,  evidence  that 

lar   incline   on   which    defendant   operated  the    street   car   was   at   the    time   crowded 

its  cars,  but  which  it  failed  to  have  on  the  with    passengers,    and    "that    there  _  were 

car    in    question,    or    in    use    on    the    line  many  people  on  the  car,"  was  adrnissible 

where    the    accident    occurred.      Price     v.  as  supporting  the  alleged  probability  and 

Metropolitan   St.   R.   Co.,   119    S.   W.   933,  defendant's    appreciation    that    passengers 

220  Mo.  435.  would   be    injured   by   the    collision.     Bir- 

46.  Defect  in  vehicle  alleged. — Worms-  mingham  R.,  etc.,  Co.  v.  Rutledge,  39  So. 
dorf  V.  Detroit  City  R.  Co.,  75  Mich.  472,  338,  143  Ala.  193. 

42  IN.  W.  1000,  13  Am.  St.  Kep.  453.  Knowledge  of  custom  of  other  carrier. 

47.  Parts  of  train  broken  in  two — Ma-  — In  an  action  by  a  street  car  passenger, 
teriality  of  evidence. — Reeves  v.  Chicago,  injured  in  a  collision  of  the  car  with  a 
etc.,  R.  Co.,  34  S.  Dak.  84,  123  N.  W.  498.  railroad  train,  in  which  the  negligence  of 

48.  Admissible  in  rebuttal. — Reeves  v.  the  street  car  company  was  alleged  to  be 
Chicago,  etc.,  R.  Co.,  24  S.  Dak.  84,  133  the  motorman's  failure  to  properly  look 
N.  W.  498.  out  for  trains,  testimony  that  the  inotor- 

49.  Cars  on  side  tracks. — Mitchell  v.  man  knew  of  the  custom  of  the  railroad 
Chicago,  etc.,  R.  Co.,  138  Iowa  283,  114  N.  to  run  its  trains  over  the  street  car  cross- 
"VV.  622.  ing    at  an    excessive    rate   of    speed    was 

50.  Collision  on  intersecting  tracks —  competent.  Parker  v.  Des  Moines  City  R. 
Relevant  and  material  matter.— Under  a  Co.,  133  N.  'W.  373,  153  Iowa  254,  Ann. 
complaint   ascribing  plaintiff's   injuries   to  Cas.  1913E,  174. 

the  wanton  negligence  of  defendant's  em-  51.    Precautions  required.— In  an  action 

ployees  in  charge  of  a  street  car  on  which  against   a   railroad   company   for   personal 

plaintiff   was   a   passenger,    and     alleging  injuries    caused   a   passenger   on   a   street 

that    such    negligence    consisted    in    their  car   by   collision   at   a   street   crossmg,    it 

causing  a  car  to  cross  a  railroad  crossing  is   proper   to   show   that   no   flagman   was 

without    stopping,    knowing    that    a    train  stationed    at   the    crossing,    not   to    estab- 

3  Car— 53 
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between  the  companies  as  to  the  stopping  of  trains  on  approaching  the  crossing 
is  admissible  on  the  question  of  whose  negligence  was  the  proximate  cause  of 
the  accident. '■^  Evidence  as  to  the  speed  of  defendant's  car  when  near  the  cross- 
ing is  admissible.^  ^  Testimony  tending  to  show  which  vehicle  had  the  right  of 
way  is  material  and  competent.^*  Thus,  evidence  of  a  rule  by  which  the  cars 
of  one  street  railway  company  have  a  right  of  way  at  a  street  intersection  over 
the  cars  of  another  company  is  admissible. ^^  But  an  offer  to  prove  the  posting 
of  a  bulletin  in  the  barn  of  one  of  the  companies  giving  cars  of  the  other  com- 
pany the  right  of  way  at  such  crossing  is  not  competent  in  the  absence  of  an 
offer  to  prove  that  the  bulletin  was  in  effect  at  the  time  of  the  accident.^^  Evi- 
dence as  to  any  matter  which  is  immaterial  to  the  issue  involved  and  can  throw 
no  additional  lights  upon  the  conduct  of  the  parties  involved  should  be  ex- 
cluded.^'^     As  a  general  rule,  evidence  as  to  what  had  taken  place  on  other  oc- 


lisli  negligence  in  not  keeping  a  flagman, 
but  to  enable  the  jury  to  determine  v,rhat 
precautions  due  care  required  of  the  train- 
men when  backing  a  train  upon  the  cross- 
ing. Chicago,  etc.,  R.  Co.  v.  Hardie,  85 
111.  App.  122. 

Failure  to  shut  off  power. — Though,  in 
an  action  for  injuries  to  a  street  cor  pas- 
senger in  a  collision  between  a  railroad 
engine  and  a  car  which  had  become 
stalled  on  a  crossing,  there  was  no  alle- 
gation of  negligence,  in  that  the  power 
had  been  intermittent,  evidence  that  the 
motorman  knew  such  fact  was  admissible 
to  show  that  it  was  likely  to  again  come 
on  suddenly  after  the  car  was  stalled,  and 
to  show  negligence  in  failing  to  shut  off 
the  power  when  he  left  the  car.  Barnes 
V.  Danville  St.  R.,  etc.,  Co.,  235  111.  566, 
85  N.  E.  921. 

52.  Contract  between  carriers. — Wash- 
ington, etc.,  R.  Co.  V.  Trimyer,  110  Va. 
856,   67   S.    E.   531. 

53.  Evidence  as  to  speed. — ^V\^ilson  v. 
Broadway,  etc.,  R.  Co.,  8  Misc.  Rep.  450, 
28  N.  Y.  S.  781,  60  N.  Y.  St.  Rep.  60. 

54  Evidence  as  to  right  of  way. — In  an 
action  to  recover  for  injuries  by  a  col- 
lision of  two  street  cars  at  a  crossing,  the 
fact  that  one  of  the  cars  was  first  on  the 
crossing  is  not  conclusive  proof  that  such 
car  had  the  right  of  way,  but,  in  the  ab- 
sence of  evidence  as  to  the  relative  posi- 
tion and  speed  of  the  two  cars  as  they 
approached  the  crossing,  it  constituted 
evidence  from  which  the  jury  might  have 
inferred  that  the  car  first  on  the  crossing 
was  entitled  to  precedence;  and  that  the 
car  first  on  the  crossing  was  nearly  over 
Vvihen  struck  is  admissible  to  throw  liffht 
on  the  relative  position  of  the  cars.  Judg- 
ment 44  N.  y.  S.  742,  16  App.  Div.  152, 
reversed  in  Loudoun  v.  Eighth  Ave.  R. 
Co..  56   N.   E.   988,  162  N.   Y.  380. 

Custom. — In  an  action  against  two 
street  railroad  companies  for  injuries  to 
a  passenger  on  the  car  of  one,  received  in 
a  collision  at  a  crossing,  evidence  of  a 
custom  between  street  railroad  com- 
panies of  giving  the  older  company  the 
right  of  way  at  crossings  was  admissible 
to    show   which    defendant   was    guilty   of 


the  greater  negligence.  Howland  v.  Oak- 
land Consol.  St.  R.  Co.,  42  Pac.  983,  110 
Cal.   513. 

55.  Evidence  of  rule. — Schmidt  v.  Chi- 
cago City  R.  Co.,  239  111.  494,  88  N.  E. 
275. 

56.  Posting  of  bulletin. — Schmidt  v.  Chi- 
cago City  R.  Co.,  88  N.  E.  275,  239  III. 
494,  affirming  judgment  144  111.  App.  512. 

57.  Municipal  ordinance  immaterial. — 
Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  by  a  collision  with 
a  railroad  train  at  a  crossing,  the  con- 
ductor, who  went  ahead  and  signaled  the 
car  to  cross,  testified  that  he  saw  the 
train  when  two  blocks  away,  and  did  not 
realize  there  was  any  danger  until  it  was 
within  one  hundred  feet  of  the  crossing, 
and  fixed  the  location  of  the  train  at 
each  of  the  periods  he  observed  it,  with- 
out basing  his  judgment  in  any  way  on 
its  apparent  speed,  or  any  speed  that  he 
previously  had  knowledge  of,  a  city  or- 
dinance regulating  the  rate  of  speed  of 
trains  at  that  point  was  immaterial.  Chi- 
cago City  R.  Co.  V.  Shaw,  77  N.  E.  139, 
220  111.  533. 

Where,  in  an  action  for  injuries  to  a 
passenger  on  a  street  car  in  collision  with 
a  railroad  train  at  a  crossing,  the  motor- 
man  in  cliarge  of  the  car  testified  that  he 
discovered  the  danger  of  a  collision  in 
time  to  have  stopped  the  car,  which  he 
failed  to  do  because  his  appliances  were 
defective,  he  was  not  entitled  to  presume 
that  the  approaching  train  was  running 
within  the  rate  of  speed  prescribed  by  a 
city  speed  ordinance,  and  hence  such  or- 
dinance was  inadmissible  in  defendant's 
favor.  Bragg  v.  Metropolitan  St.  R.  Co., 
91    S.    W.    527,   192    Mo.   331. 

Railroad  commissioner's  order  custom- 
arily ignored. — In  an  action  against  two 
intersecting  railroads  for  injuries  to  a 
passenger  from  a  collision,  where  the  tes- 
timony shows  conclusively  that  neither 
road  regarded  an  order  of  the  railroad 
commissioner  fixing  the  speed  at  which 
the  interlocker  might  be  crossed,  that  the 
order  was  ignored  by  general  custom,  and 
that  the  engineer  of  the  road  seeking  the 
introduction  of  the  order  knew  of  the  cus- 
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casions  it  not  competent,  it  being  immaterial  to  the  issue.^^  But  it  has  been  heliS 
in  an  action  for  injuries  resulting  from  defendant's  failure  to  stop  its  train  at 
the  intersection  of  another  railroad,  as  was  its  duty  to  do,  that  evidence  is  ad^ 
missible  that  on  prior  occasions  defendant  had  failed  to  stop  its  trains  at  this 
place.^^ 

Collision  with  Road  Vehicles. — Where  the  action  is  to  recover  for  injuries 
to  a  passenger  in  a  car  struck  at  a  street  crossing  by  a  fire  engine,  an  ordinance 
giving  fire  engines  a  right  of  way  on  street  railway  tracks  is  irrelevant.^"  But 
where  the  injury  is  alleged  to  have  been  caused  by  a  collision  with  a  hook  and 
ladder  wagon,  evidence  as  to  how  far  a  gong  on  the  wagon  could  be  heard  is 
admissible,  where  defendant  claims  that  the  collision  was  caused  by  the  grip- 
man's  failure  to  hear  any  gong,  and  there  is  evidence  that  the  gong  was  sounded.*^ 

Inapplicable  without  Foundation  Laid. — Where  the  injury  resulted  from 
a  collision  between  an  electric  car  and  a  vehicle  which  turned  off  a  road  onto 
the  track,  evidence  whether  the  track  was  wet  or  dry  on  the  night  in  question, 
and  testimony  as  to  how  far  witness  could  see  on  such  a  night,  and  within  what 
distance  a  car  could  be  stopped  at  the  place  where  the  accident  occurred,  is  inap- 
plicable, in  the  absence  of  any  evidence  that  the  vehicle  was  on  the  track  until 
the  instant  of  the  collision. ^^ 

Conditions,  etc.,  Attending  Collision. — Where  the  question  of  the  force 
and  effect  of  the  collision  becomes  material,  any  evidence  which  materially  tends 
to  indicate  the  violence  of  the  impact,  such  as  the  effect  upon  the  passengers  in 
the  vehicle  or  the  vehicle  itself,  is  competent. ^^     But  in  an  action  for  the  death 


torn,  refused  to  admit  the  order  is  not  er- 
ror. Van  Orman  v.  Lake  Shore,  etc.,  R. 
Co.,  115  N.  W.  968,  153  Mich.  185. 

In  an  action  against  two  intersecting 
railroads  for  injuries  to  a  passenger  from 
a  collision,  the  testimony  showed  con- 
clusively that  neither  road  regarded  an 
order  of  the  railroad  commissioner  fixing 
the  speed  at  which  the  interlocker  might 
be  crossed,  that  the  order  was  ignored  by 
general  custom,  and  that  the  engineer  of 
the  road  seeking  the  introduction  of  the 
order  knew  of  the  custom.  Held,  that  the 
order  was  immaterial  and  inadmissible 
where  the  liability  of  the  railroad  de- 
oendcd  on  whether  bv  the  exercise  of 
proper  care  the  approach  of  the  other 
train  and  the  imminence  of  the  collision 
could  have  been  known  in  time  to  pre- 
vent the  accident.  Van  Orman  v.  Lake 
Shore,  etc.,  R.  Co.,  115  N.  W.  968,  152 
Mich.  185. 

58.  Evidence  as  to  prior  occasions. — In 
an  action  for  injuries  received  while  a 
passenger  on  defendan'-'s  street  car,  plain- 
tiff having  introduced  evidence  that  the 
car  was  striving  to  pass  a  crossing  before 
another  car,  a  question  as  to  whether  he 
had  seen  races  of  that  kind  was  properly 
disallowed.  Whitbeck  v.  Atlantic  Ave.  R. 
Co.,  4  N..  Y.  S.  100. 

59.  Prior  failure  to  stop  vehicle  at  same 
crossing. — 'Washington,  etc.,  R.  Co.  v. 
Trimyer,  67  S.  E.  531,  110  Va.  856. 

60.  Ordinance  irrelevant. — Fane  v.  Phila- 
delphia Rapid  Trans.  Co.,  77  Atl.  806,  238 
Pa.  473. 

61.  Evidence  as  to  gong  sound. — Olsen 
V.  Citizens'  R.  Co.,  54  S.  W.  470,  152  Mo. 
426. 


62.  Testimony  inapplicable  without 
fotindation  laid. — Pagan  v.  Rhode  Island 
Co.,  60  Atl.  672,  27  R.  L.  51. 

63.  Conditions,  etc.,  attending  collision. 

— ^Where  evidence  in  an  action  for  injury 
to  a  passenger  from  collision  tended  to 
show  that  the  force  of  the  collision  threw 
the  passengers  forward  at  the  front  end 
of  the  car,  testimony  of  a  passenger  that, 
as  he  got  up,  he  "noticed  the  boys, — the 
blood  running  from  their  heads," — is  ad- 
missible, as  helping  to  indicate  the  vio- 
lence of  the  impact  producing  plaintiff's 
injury.  Larkin  v.  Chicago,  etc.,  R.  Co.,  93 
N.  W.  891,  118  Iowa  652. 

In  an  action  by  a  passenger  for  injuries, 
evidence  of  the  condition  of  the  cats  im- 
mediately after  the  collision,  and  the  ef- 
forts required  to  separate  them,  -is  ad- 
missible as  tending  to  show  the  force  of 
the  collision  and  bearing  on  the  rate  of 
speed.  Elgin,  etc.,  Tract.  Co.  v.  Wilson, 
120  111.  App.  371,  judgment  affirmed  in  75 
N.    E.   436,    217    111.    47. 

In  an  action  by  a  street  car  passenger 
for  injuries  in  a  collision,  evidence  as  to 
whether  other  passengers  were  injured  was 
competent,  as  tending  to  establish  the 
force  of  the  impact,  which  bore  on  the 
question  of  the  motorman's  negligence. 
Mullin  V.  Boston  Elev.  R.  Co.,  70  N.  E. 
1031,  185  Mass.  523. 

In  an  action  for  injuries  to  a  passenger 
caused  by  a  collision  of  defendant's  street 
railway  cars,  the  speed  at  which  the  cars 
collided  and  the  injury  to  them  was  ma- 
terial to  show  the  force  of  the  collision, 
and  the  force  of  the  collision  was  ma- 
terial  to    show   the    probabilities     as     to 
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of  a  passenger  by  collision  between  two  street  cars,  evidence  as  to  the  effect  of 
the  collision  on  the  other  passengers  has  been  held  immaterial.^* 

§  3229.  Effort  to  Escape  Danger. — Where  the  question  is  whether  the 
plaintiff  was  making  a  bona  fide  attempt  to  escape  danger  or  was  guilty  of 
contributory  negligence,  the  conduct  of  the  passenger  injured  and  the  conduct 
of  others  on  the  vehicle  at  the  time,  including  the  officers  of  the  train,  is  mate- 
rial and  competent  evidence.®^  And  testimony  of  all  the  facts  and  circumstances 
at  "the  time  of  the  accident  is  admissible  even  for  the  purpose  of  establishing 
one  or  more  independent  grounds  of  negligence.^®  Such  evidence  is  considered 
a  part  of  the  res  gestse.®^  Thus,  it  is  permissible  to  show  that  the  conductor  be- 
came frightened  and  left  the  car  before  the  passenger  who  was  injured.®* 

§   32295^.  Competency  of  Employees  or  Care  in  Selecting  Them. — In 

an  action  against  the  carrier  for  personal  injurie's  caused  by  the  negligence  of  one 
of  its  employees,  evidence  as  to  the  degree  of  care  previously  exercised  by  defend- 
ant in  the  selection  of  employees  is  competent.®^  Where  death  or  injury  is  caused 
to  a  passenger  by  the  horses  attached  to  a  horse  car  "running  away"  it  is  proper 
to  prove  facts  tending  to  show  that  the  driver  was  incompetent.'^''  Where  the 
complaint  alleges  that  the  accident  resulted  from  the  persons  in  charge  of  the 
train  being  intoxicated,  evidence  that  the  engineer  was  seen  a  number  of  times 
in  a  saloon  near  a  station  is  admissible,   in  connection  with  evidence  that  he 


whether  plaintiff  was  injured,  and  the  na- 
ture and  extent  of  the  injury.  Johnstone 
V.  Seattle,  etc.,  R.  Co.,  87  Pac.  1125,  45 
Wash.   154. 

64.  In  action  for  death. — Abel  v.  North- 
ampton Tract.  Co.,  212  Pa.  329,  61  Atl. 
915. 

65.  Effort  to  escape  danger. — In  an  ac- 
tion for  injuries  received  by  plaintiff 
while  standing  on  a  platform  of  a  car,  he 
testified  that  he  went  there  because  he 
feared  an  accident  on  account  of  <he  high 
rate  of  speed.  The  conductor  testified 
that  he  left  the  smoking  car  several 
minutes  before  the  accident  occurred, 
plaintiff  going  out  with  him;  that  the  train 
was  not  then  running  as  fast  as  it  had 
been;  and  that  he  gave  certain  orders,  and 
then  returned  to  the  smoking  car,  leaving 
plaintiff  on  the  platform.  Held,  that  it 
was  reversible  error  to  exclude  a  question 
put  to  one  of  the  passengers  whether  the 
conductor  did  return  to  the  smoking  car 
after  he  and  plaintiff  left  it,  and  before  the 
accident.  Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62,  25  Pac.  245,  11  L.  R.  A. 
130. 

Immaterial  evidence. — Where,  in  an  ac- 
tion for  injuries  to  a  passenger  in  jump- 
ing from  a  street  car  as  the  result  of  an 
explosion  of  the  controller,  there  was  no 
allegation  that  the  conductor's  direction 
to  the  passengers  to  "Jump  for  your 
lives"  constituted  actionable  negligence, 
evidence  that  the  conductor  had  no  au- 
thority to  give  such  direction  was  imma- 
terial. Waniorek  v.  United  Railroads, 
118  Pac.  947,  17  Cal.  App.  121. 

66.  Facts  and  circumstances  surrotmd- 
ing  accident. — ^In  an  action  against  a  street 
railroad  for  the  death  of  a  passenger,  who 
jumped  from  the  car  in  an  excess  of  fright 


on  seeing  apparent  electrical  disturbances 
at  the  front  end  of  the  car,  where  the  evi- 
dence was  not  conclusive  as  to  whether 
it  was  the  electrical  display,  or  that  con- 
nected with  the  high  rate  of  speed  and 
rocking  motion  of  the  car,  which  induced 
deceased  to  jump,  evidence  of  the  rock- 
ing motion  of  the  car  and  of  irregularities 
in  the  track  was  admissible,  not  only  on 
the  issue  of  the  railroad's  negligence  in 
causing  the  electrical  disturbance,  but  as 
showing  an  independent  ground  of  neg- 
ligence. Blumenthal  v.  Union  Elect.  Co., 
105   N.  W.  588,  129   Iowa   322. 

67.  Res  gestae. — In  an  action  against  a 
carrier  for  personal  injuries  received  by 
a  passenger  in  jumping  from  the  car  to 
avoid  a  collision,  evidence  of  the  action 
of  the  other  passengers  in  also  jumping  is 
evidence  as  a  part  of  the  res  gestae  to 
show  that  the  passenger  injured  was  act- 
ing with  ordinary  prudence.  Twomley  v. 
Central  Park,  etc.,  R.  Co.,  69  N.  Y.  158, 
25  Am.  Rep.  162. 

68.  Conduct  of  employees  at  time. — In 
an  action  against  a  street  railroad  for  the 
death  of  a  passenger,  who  jumped  from 
the  car  on  seeing  an  apparent  electrical  dis- 
turbance in  the  forward  end  of  the  car, 
evidence  that  the  conductor  of  the  car 
became  frightened,  and  jumped  before  de- 
ceased did,  was  competent  to  show  negli- 
gence in  operating  the  car  with  an  incom- 
petent conductor  in  charge  of  it.  Blumen- 
thal V.  Union  Elect.  Coi,  105  N.  W.  588, 
129  Iowa  322. 

69.  Competency  of  employee. — Augusta, 
etc.,  R.  Co.  V.  Randall,  85  Ga.  297,  11  S. 
E.   706. 

70.  Competency  of  driver. — Dimmey  v. 
Wheeling,  etc.,  R.  Co.,  27  W.  Va.  32,  55 
Am.    Rep.   392. 
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drank  intoxicating  liquors  at  another  station  a  short  time  beforeJi  But  it  is 
held  that  evidence  of  inexperience  of  the  operator  of  a  passenger  elevator  is 
improperly  admitted,  as  raising  a  collateral  issue,  in  an  action  for  death  of  a 
passenger  caused,  as  alleged,  by  negligent  operation  of  the  elevator.'^^  The  fact 
that  defendant  employed  a  boy  to  run  an  elevator  in  violation  of  the  law  is 
competent  evidence  of  defendant's  negHgence  as  to  all  consequences  of  failure 
of  duty  on  the  part  of  such  boyJ^ 

§  3230.  Failure  to  Protect  from  Third  Persons.— Relevancy  and  Ma- 
teriality.— Where  a  passenger  sues  for  injuries  resulting  from  being  pushed 
off  the  vehicle  by  other  alighting  passengers,  evidence  to  be  admissible  must  be 
relevant  to  the  issue  made.'^*  Where  a  passenger  sues  for  injuries  sustained  by 
being  pushed  off  the  vehicle  by  other  passengers  in  alighting,  the  language  used 
by  the  conductor  in  telling  her  that  she  was  blocking  the  passage  way  and  asking 
her  to  move  aside  being  proper  in  form  and  substance,  evidence  that  his  tone 
of  voice  was  harsh  and  loud,  so  as  to  agitate  and  confuse  her,  is  not  admissible.''^ 

To  Show  Notice  of  Danger. — Where  a  passenger's  injury  is  alleged  to  have 
resulted  from  a  violent  outbreak  of  strikers  on  a  train,  evidence  of  policemen 
as  to  escorting  the  strike  breakers  from  defendant's  morning  trains  to  the 
factory  is  competent  on  the  question  of  defendant's  notice  of  the  risk  of  dan- 
ger.'^s  And  in  an  action  for  injuries  from  disorderly  conduct  of  fellow  passen- 
gers on  the  return  trip  of  an  excursion  train,  evidence  relative  to  the  disorderly 
conduct  of  the  same  passengers  on  the  going  trip  is  competent."  But  evidence 
as  to  prior  happenings  which  are  too  indefinite  and  remote  to  bring  home  to  the 
carrier  a  knowledge  of  facts  indicating  danger  to  its  passengers  should  be  ex- 
cluded.''^ 

Corroborative  Evidence. — Evidence  by  plaintiff  that  he  went  into  the  "re- 
served car"  for  protection  from  his  assailant,  who  was  after  him,  is  properly 
admitted  in  corroboration  of  a  witness,  who  notified  the  conductor  of  the  threats 


71.  Intoxication  of  employee. —  Pennsyl- 
vania Co.  V.  Newmeyer,  129  Ind.  401,  38 
N.  E.  860. 

72.  Evidence  of  inexperience. — Obern- 
dorfer  v.  Pabst,  76  N.  W.  338,  100  Wis. 
505. 

73.  Employing  boy  in  violation  of  law. 
— Jones  V.  Co-Operative  Ass'n,  109  Me. 
448,  S4  Atl.  985. 

74.  Failure  to  protect  from  third  per- 
son.— In  the  trial  of  an  action  for  dam- 
ages by  a  passenger  for  being  compelled 
to  ride  in  a  car  occtipied  by  disorderly 
passengers,  evidence  that  the  conductor 
in  charge  of  the  train  had,  prior  to  the 
time  that  the  plaintiff  became  a  passenger, 
made  efforts  to  suppress  the  disorder,  was 
irrelevant,  when  the  question  to  be  de- 
termined was  whether  such  conduccor 
was  diligent  in  the  suppression  of  disorder 
which  arose  after  the  plaintiff  became  a 
passenger.  Southern  R.  Co.  v.  O'Bryan, 
113  Ga.  137,  37  S.  E.  161. 

75.  Passenger  pushed  from  car — Lan- 
guage of  conductor. — McCumber  v.  Bos- 
ton Elev.  R.  Co.,  207  Mass.  559,  93  N.  E. 
698,   33   L.    R.    A.,    N.    S.,   475. 

Thus  it  has  been  said  that  perturbation 
of  mind  which  inevitably  depends  upon 
individual  peculiarities  of  experience,  sen- 
sitiveness and  nervousness,  and  fluctu- 
ates in  the  same  person  with  vaiying  con- 
ditions of  health  and  happiness,  and  which 


is  claimed  to  arise  solely  from  inflection 
of  voice  in  the  course  of  necessary  speech, 
is  too  unstable  a  foundation  upon  which 
to  rest  a  standard  of  legal  liability  in  a 
case  of  this  kind.  McCumber  v.  Boston 
Elev.  R.  Co.,  207  Mass.  559,  93  N.  E.  698, 
33  L.  R.  A.,  N.  S.,  475.  See  Beal  v.  Lo- 
well, etc.,  St.  R.  Co.,  157  Mass.  444,  33  N. 
E.  653. 

76.  To  show  notice  of  danger. — ^Nute  v. 
Boston,  etc..  Railroad,  314  Mass.  184,  100 
N.   E-   1099. 

77.  Disorderly  conduct  on  prior  trip. — 
Baltimore,  etc.,  R.  Co.  v.  Rudy,  118  Md. 
43,  84  Atl.  341. 

78.  Indefinite  and  remote  evidence.— 
fn  an  action  against  a  street  railway  by  a 
passenger  for  injuries  received  through 
being  struck  by  a  missile  thrown  by  a 
bystander  near  a  street  corner,  where  the 
car  was  by  ordinance  required  to  stop, 
plaintiff's  evidence,  offered  to  show  prior 
assaults  on  the  car  for  failure  to  stop  it 
such  corner,  was  not  so  framed  as  to  ex- 
clude sporadic  assaults  occurring  during 
a  period  of  years,  or  as  to  show  a  fre- 
quent occurrence  thereof,  indicating  fix- 
ture repetition.  Held  properly  rejected 
as  too  indefinite  and  not  bringing  hoine  to 
the  company  facts  indicating  danger  to 
its  passengers.  Woas  v.  St.  Louis  Trans. 
Co.,  96  S.  W.  1017,  198  Mo.  664,  7  L.  R. 
A..  N.  S.,  231,  8  Am.  &  Eng.  Ann.  Cas. 
584. 
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of  plaintiff's  assailant,  and  that  plaintiff  had  taken  refuge  in  the  car,  and  who 
asked  the  conductor  to  keep  the  door  closed,  which  he  refused  to  do.'^» 

Reputation  of  Servant  for  Courage, — In  an  action  against  a  carrier  for 
personal  injuries  by  one  passenger  to  another,  on  account  of  the  alleged  negli- 
gence of  defendant  in  failing  to  put  the  passenger  doing  the  injury  off  the 
train,  it  is  error  to  strike  out  part  of  defendant's  answer,  alleging  the  known 
reputation  of  the  conductor  for  courage  and  efficiency,  and  excluding  evidence  in 
regard  thereto;  especially  where  the  efficient  character  of  the  conductor  is  made 
in  the  instructions  one  of  the  elements  whereon  the  jury  were  told  to  find  for 
defendant.*"' 

§  3231.  Assaults,  Insults,  etc.,  by  Servants. — Where  the  cause  of  action 
is  a  wrongful  and  unlawful  assault  and  battery  upon  the  passenger  or  an  insult  to 
such  passenger,  only  such  matters  as  are  relevant  and  material  are  to  be  ad- 
mitted.^^  Thus,  in  an  action  for  an  unlawful  invasion  of  a  person's  right  of 
personal  security  while  getting  off  a  train  when  it  appeared  that  plaintiff  was  on 
a  train  which  did  not  stop  at  his  station,  and  that  he  chose  to  leave  the  train 
as  soon  as  he  was  informed  of  his  mistake  by  the  conductor,  rather  than  be 
carried  by  his  destination,  evidence  that  the  ticket  agent  told  him  that  the  train 
stopped  at  his  station  was  inadmissible,  as  it  was  immaterial  whether  or  not 
plaintiff  was  negligent  in  taking  the  train.*^ 

Circumstances  Attending  Wrong  or  Trespass. — The  circumstances  at- 
tending the  alleged  commission  of  a  trespass  or  a  wrong,  although  not  set  forth 
in  the  pleading,  may  be  given  in  evidence  with  a  view  to  affecting  the  damages, 
save  where  they  themselves  constitute  a  separate  and  distinct  cause  of  action.*^ 


79.  Corroborative  evidence.— Bedsole  v. 
Atlantic,  etc.,  R.  Co.,  151  N.  C.  153,  65  S. 
E.  935. 

80.  Failure  to  protect — Courage  and  ef- 
ficiency of  employee. — Louisville,  etc.,  R. 
Co.  V.  McEwan,  17  Ky.  E.  Rep.  406,  31 
S.  W.  465. 

81.  Must  be  material. — In  an  action 
against  a  street  railway  company  for  the 
angry  and  insulting  way  in  wtiich  its  con- 
ductor replaced  a  sign  on  the  seal  in  front 
of  plaintiff  after  her  companion  had  re- 
placed it  where  it  had  been  before  an- 
other passenger  jestingly  removed  it,  it 
was  not  error  to  exclude  a  question  asked 
plaintiff  whether  the  affair  would  have 
happened  if  her  companion  had  not  moved 
the  sign.  San  Antonio  Tract.  Co.  v.  Davis 
(Tex.  Civ.  App.),  101  S.  W.  554. 

In  an  action  for  indignities  suffered  by 
a  passenger  at  the  hands  of  the  conductor, 
evidence  of  occurrences  between  the  con- 
ductor and  other  passengers,  not  over- 
heard by  the  passenger,  was  inadmissible. 
Chesapeake,  etc.,  R.  Co.  v.  Austin,  136  S. 
W.  144,  137   Ky.  611. 

In  an  action  for  injury  to  an  alighting 
street  car  passenger,  it  was  not  error  to 
exclude  evidence  that  when  the  accident 
occurred  plaintiff  told  the  conductor  that 
he  had  better  learn  how  to  let  ladies  off 
the  car;  the  only  issue  being  whether  he 
shoved  her.  Bullitt  v.  Louisville  R.  Co., 
134   S.   W.   1153,   142   Ky.   670. 

In  an  action  against  a  carrier  for  an  as- 
sault committed  by  its  conductor  in  the 
course  of  an  altercation  with  plaintiff  with 


reference  to  an  alleged  defective  pass,  it 
was  error  for  the  court  to  refuse  to  charge 
tliat  the  jury  should  not  consider  the  fact 
that  defendant  negligently  wrote  the  date 
on  the  pass,  so  that  it  appeared  to  expire 
May  1st,  instead  of  May  10th,  as  the  as- 
sault could  not  be  considered  as  the  or- 
dinary and  reasonable,  or  even  remotely 
probable,  effect  of  such  negligence.  St. 
Louis,  etc.,  R.  Co.  v.  Harrison,  89  S.  W. 
53,  76  Ark.  430. 

82.  Mistake  of  agent  immaterial. — Chi- 
cago, etc.,  R.  Co.  V.  Bills,  118  Ind.  231, 
30  N.  E.  775. 

S3.  Circumstances  attending  wrong  or 
trespass. — In  an  action  against  a  railroad 
for  damages  in  carrying  plaintiff  beyond 
her  station,  and  for  misconduct  towards 
her  on  the  part  of  the  conductor  of  the 
train,  evidence  of  misconduct  towards  her 
on  the  part  of  a  brakeman  is  admissible, 
although  the  misconduct  of  the  conductor 
only  is  complained  of  in  the  petition,  when 
the  brakeman's  misconduct  occurred  in 
the  presence  of  the  conductor,  and  at  the 
time  of  the  acts  of  the  conductor  com- 
plained of.  Louisville,  etc.,  R.  Co.  v. 
Ballard,  85  Ky.  307,  9  Ky.  L.  Rep.  7,  3 
S.  W.  530. 

In  an  action  for  alleged  insulting  con- 
duct by  a  street  car  conductor  toward 
plaintiff,  evidence  that  the  conductor  was 
standing  in  the  presence  of  negroes  on 
the  platform  at  the  time  it  was  claimed 
the  insulting  remarks  were  made  by  him 
was  admissible  though  not  pleaded.  San 
Antonio  Tract.  Co.  v.  Lambkin  (Tex.  Civ. 
App.),  99  S.  W.  574. 
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Any  part  of  the  proceeding  is  admissible  to  characterize  the  conduct  of  the  car- 
rier's employee  at  the  time  or  to  show  the  conditions  surrounding  the  case.^* 
A  passenger  suing  for  the  abusive  and  insulting  language  of  an  employee  of  the 
carrier  may  show  the  manner  and  tone  of  voice  accompanying  the  language.^^ 
And  it  is  competent  for  the  passenger  to  show  his  physical  condition  at  the  time, 
where  he  is  suing  to  recover  for  insult  and  humiliation.^^  Where  insults  are 
offered  by  a  street  car  conductor  toward  a  passenger,  it  is  proper  to  permit 
proof  of  the  presence  of  others  on  the  car  at  the  time.^''' 

Other  Cause  of  Injury. — Although  the  carrier  might  show  the  passenger's 
injuries  were  caused  by  his  own  drunkenness  at  the  time,  yet  an  isolated  instance 
of  intoxication  on  his  part,  some  three  months  before  the  assault,  is  not  ad- 
missible to  show  that  his  alleged  injuries  were  due  to  alcoholism,  and  not  to  the 
assault.** 

Prior  Conduct  and  Relations  of  Parties. — In  an  action  against  a  railroad 
company  for  an  assault  by  its  conductor  on  a  passenger,     a  question  whether 


84.  Conduct  of  parties — Surrounding 
circumstances. — Where,  in  an  action  by  a 
passenger  for  an  assault  by  the  conductor, 
the  evidence  showed  that  the  assault  fol- 
lowed a  wrangle  concerning  the  failure 
of  the  passenger  and  his  companions  to 
leave  the  car  at  their  destination,  it  was 
proper  to  show  the  facts  whether  their 
failure  to  leave  the  car  was  due  to  their 
carelessness  or  to  the  conductor's  failure 
to  announce  the  station  as  shedding  light 
■on  the  contentions  of  the  parties  and  to 
mitigate  the  damages,  though  neither  rea- 
son for  failing  to  get  off  would  be  con- 
clusive on  the  right  to  recover.  Alabama, 
■etc.,  R.  Co.  V.  Sampley,  169  Ala.  372,  53 
So.  142. 

In  an  action  against  a  railroad  for  dam- 
ages alleged  to  have  been  sustained  by 
plaintiff  from  ill  treatment  by  defendant's 
inspector,  evidence  that  when  the  in- 
spector ordered  plaintiff  off  the  train  he 
was  gruff  and  insulting,  and  said  to  a  gen- 
tleman passenger  interfering  by  reason 
thereof:  "It  is  none  of  your  business.  I 
will  not  give  you  my  name.  I  don't  have 
to.  I  don't  care  if  I  do  lose  my  job.  I 
was  going  to  quit  anyhow,"  was  admis- 
sible as  tending  to  characterize  the  con- 
duct of  the  inspector,  and  to  show  that 
the  language  used  to  plaintiff  wa.«  in  the 
hearing  of  the  other  passengers.  South- 
ern Pac.  Co.  V.  Bailey  (Tex.  Civ.  App.), 
91   S.   W.   820. 

Starting  car  before  all  parties  alight. — 
In  an  action  against  a  street  railway  com- 
pany for  misconduct  of  its  conductor  to- 
wards plaintiff  and  her  companions,  it 
could  be  shown  that  the  car  was  started 
before  one  of  the  companions  alighted. 
San  Antonio  Tract.  Co.  v.  Davis  (Tex. 
Civ.  App.),  101  S.  W.  554. 

Evidence  explanatory  of  servant's  con- 
duct.— In  an  action  for  alleged  injuries  to 
a  passenf;er  by  his  being  thrown  from  a 
train  by  a  brakeman,  evidence  that  the 
train  carried  a  large  crowd  who  were  in- 
toxicated, boisterous  and  disorderly  was 
properlj'  admitted  to  explain  the  conduct 
<3f  the  trainmen.  Berg  v.  Chicago,  etc., 
R.   Co.,   131   N.  W.   902,   146   Wis.   419. 


Conduct   subsequent   to   insult. — In     an 

action  against  a  street  railway  company 
for  damages  for  breach  of  duty  by  the 
defendant,  as  a  common  carrier,  in  carry- 
ing a  passenger,  the  evidence  showed 
that  the  driver  of  the  car  insulted  and 
abused  the  passenger,  and  threatened  to 
put  him  off  the  car;  that  such  threats  and 
insults  were  kept  up  until  the  car  reached 
a  station,  where  another  driver  was 
placed  in  charge  of  the  car,  the  first  driver 
still  remaining  in  the  car,  and  continuing 
the  conduct  complained  of.  Held,  that 
evidence  as  to  the  insults  and  acts  of  the 
driver  alter  he  had  been  relieved  by  the 
second  driver  was  properly  admitted. 
Malecek  v.  Tower  Grove,  etc.,  R.  Co.,  57 
Mo.  17. 

85.  Manner  and  tone  of  voice. — Ala- 
bama, etc.,  R.  Co.  V.  Pouncey,  7  Ala.  App. 
548,  61  So.  601. 

86.  Physical  condition. — In  an  action 
against  a  carrier  for  humiliation  to  a  pas- 
senger resulting  in  sickness,  etc.,  caused 
by  a  conductor's  angry,  etc.,  manner,  evi- 
aence  respecting  passenger's  physical 
condition  is  admissible.  Trinity,  etc.,  R. 
Co.  V.  Bradshaw  (Tex.  Civ.  App.),  107 
S.   W.   618. 

87.  Presence  of  others. — San  Antonio 
Tract.  Co.  v.  Lambkin  (Tex.  Civ.  App.), 
99  S.  W.  574. 

88.  Other  cause  of  injury. — Fielder  v. 
St.  Louis,  etc.,  R.  Co.  51  Tex.  Civ.  App. 
244,    112    S.    W.    699. 

In  an  action  by  a  passenger  for  as- 
sault by  the  company's  employees,  de- 
fendant claiming  that  plaintiff's  in- 
juries were  due  to  alcoholism,  the 
admission,'  over  objection,  of  evidence 
that  witness,  the  sheriff,  saw  plaintiff 
drunk  on  the  street  several  months  be- 
fore the  alleged  assault,  and  threatened  to 
remove  him  from  his  position  as  deputy 
if  he  continued  to  drink,  together  with 
the  statements  that  plaintiff  had  then 
been  drinking  for  several  days  and  caus- 
ing trouble,  was  prejudicial  error.  Fielder 
V.  St.  Louis,  etc.,  R.  Co.,  51  Tex.  Civ.  App. 
244,  112  S.  'W.  699. 


§  3231  CARRIERS.  2770 

plaintiff  on  some  previous  day  used  abusive  and  profane  language  to  the  con- 
ductor on  the  train,  and  had  threatened  him,  is  improper,  it  not  being  stated 
when  or  on  what  occasion  this  occurred.^^  /^nd  it  is  improper  to  admit  evi- 
dence that  the  plaintiff  had  threatened  the  employee  some  months  previous  that, 
if  he  did  not  pay  a  certain  bill,  the  plaintiff  would  make  him  lose  his  job.^" 

Acts  of  Employees  at  Other  Times. — In  an  action  against  a  railroad  com- 
pany for  injuries  inflicted  on  a  passenger  by  a  conductor,  plaintiff  may  not  show 
that  the  conductor  had  been  guilty  of  similar  conduct  on  other  occasions  with 
reference  to  other  persons.^^  Where  the  carrier  is  sued  for  an  assault  by  a 
special  police  officer  in  its  employee,  evidence  of  another  assault  by  the  same 
officer  on  a  third  person  at  another  time  is  inadmissible. ^^  And  where  no  effort 
is  made  by  plaintiff  to  impeach  the  servant  as  a  witness,  evidence  offered  by  the 
defendant  as  to  the  conductor's  general  character,  and  his  conduct  towards  lady 
passengers  in  particular,  is  properly  excluded. ^^' 

Subsequent  Conduct  of  Servant. — Where  a  passenger  seeks  to  recover  for 
an  insult  given  by  the  conductor  of  a  street  car,  evidence  as  to  the  conduct  of 
the  conductor  subsequent  to  the  transaction  alleged  in  the  petition  and  discon- 
nected therewith  is  admissible.^* 

Arrest  and  Punishment  of  Servant. — Where  a  passenger's  suit  is  based 
on  an  assault  by  a  servant  of  the  carrier,  it  is  improper  to  admit,  over  the  ob- 
jection of  the  plaintiff,  evidence  that  the  servant  had  been  arrested  and  fined 
for  the  assault. ^5  And  where  the  servant  had  at  the  same  time  killed  plain- 
tiff's brother,  the  record  of  the  indictment,  conviction,  and  sentence  of  the  ser- 
vant   for   the   murder   is    inadmissible.^* 

To  Show  Capacity  and  Authority. — Evidence  is  admissible  in  such  cases 
to  show  that  the  person  committing  the  assault  was  an  employee  of  the  carrier, '^^ 
or,  on  the  other  hand,  to  show  that  he  was  an  officer  of  the  law  at  the  time  of 
the  assault.^®  In  an  action  for  personal  injuries  by  a  passenger  alleged  to  have 
been  assaulted  by  the  agent  of  defendant,  the  admission  of  evidence  that  the 
servant  had  prosecuted  parties  for  being  intoxicated  on  trains  and  also  for 
jumping  on  and  off  was  proper  as  tending  to  prove  that  he  was  in  the  employ 
and  service  of  the  defendant.^^  Where  the  plaintiff  sues  for  an  assault  while 
waiting  to  take  passage  on  a  car,  by  a  special  officer  appointed  at  the  request  of 
the  carrier  to  maintain  order  at  the  station  platform,  evidence  of  the  directions 

89.  Prior  conduct,  etc. — Baltimore,  etc.,  97.    To    show   capacity   as   employee. — 

R.   Co.  V.   Barger,  80  Md.  23,  30  Atl.  560,  In  an  action  for  assault  by  persons  in  the 

45  Am.  St.  Rep.  319,  26  L,.  R.  A.  220.  employ  of  defendant's  street  railway  com- 

90.  Former  threats  by  plaintiff. — Han-  pany,  evidence  that  the  persons  commit- 
son  V.  Urbana,  etc.,  St.  R.  Co.,  75  111.  App.  ting  the  assault  were  appointed  special 
474.  deputies   by  the  sheriff  at  the   request  of 

91.  Acts  and  omission  of  servants  on  the  company  was  material  only  in  so  far 
other  occasions. — Hayes  v.  St.  L,ouis  R.  as  it  tended  to  show  their  employment  by 
Co.,  15  Mo.  App.  584.  the  company.  Rand  v.  Butte  Elect.  R.  Co., 

92.  Assaults  on   other  persons. — Layne  107  Pac.  87,  40  Mont.  398. 

V.  Chesapeake,  etc.,  R.  Co.,  68  W.  Va.'  213,  98.    Officer  of  the    law. — The     question 

69  S.   E.  700,  31  L._  R.  A.,  N.   S.,  414.  for  the  jury  being  in  what  capacity  B.  was 

93.  No  offer  to  impeach  servant.^Ber-  acting  when  he  assaulted  a  passenger, 
ger  V.  Chicago,  etc.,  R.  Co.,  97  Mo.  App.  whether  as  a  servant  of  defendant  or  as 
127,  71  S.  W.  102.  a  peace  officer,  under  what  he  regarded  as 

94.  Subsequent  and  disconnected  con-  a  valid  appointment  and  qualification,  tes- 
duct. — Georgia  R.,  etc.,  Co.  v.  Baker,  58  timony  to  show  that  B.  was  a  public  of- 
S.  E.  88,  1  Ga.  App.  832.  ficer,  the  validity  of  the  appointment  be- 

95.  Arrest  and  punishment. — Hanson  v.  ing  entirely  collateral,  should  not  have 
Urbana,  etc.,  St.  R.  Co.,  75  111.  App.  474.  been   stricken    out.     Philadelphia,   etc.,   R. 

96.  Record  of  conviction  of  servant.—  Co.  v.  Green,  71  Atl.  986,  110  Md.  32. 
Layne  v.  Chesapeake,  etc.,  R.  Co.,  68  W.  99.    Prior  actions  to  show  employment. 
Va.  213,  69  S.  E.  700,  31  L.  R.  A.,  N.  S.,  —Southern  R.  Co.  v.  Crone,  51  Ind.  App. 
414.  300,    99    N.    E.   762. 
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of  the  carrier's  superintendent  to  the  special  officer,  and  his  precise  duties,  is 
admissible.! 

Evidence  of  Approval  of  Employee's  Act.— Where  plaintiff's  evidence 
tends  to  prove  that  the  assault  was  wanton  and  malicious,  but  that  the  carrier 
approved  of  the  employee's  act  and  conduct,  any  evidence  which  tends  ma- 
terially to  rebut  the  effect  of  the  plaintiff's  evidence  in  this  respect  is  compe- 
tent.2 

Report  to  Carrier  by  Passenger. — In  a  suit  against  a  carrier  for  miscon- 
duct of  its  conductor  towards  plaintiff  and  others,  evidence  is  admissible  on 
plaintiff's  part  to  show  that  he  reported  the  misconduct  to  the  company  as  soon 
as  he  arrived  home,  as  tending  to  show  he  was  aggrieved. ^ 

Report  to  Carrier  by  Servant. — In  an  action  by  a  passenger  against  a 
railway  company  for  injuries  inflicted  on  the  former  by  defendant's  conductor, 
where  plaintiff  has  shown  a  ratification  by  defendant  of  the  agent's  acts,  de- 
fendant may  show  what  report  its  agent  made  to  it  of  the  affair.* 

Plaintiff's  Conduct  Provoking  Assault  or  Insult. — Abusive  or  insulting 
language  by  the  carrier's  servant  towards  a  passenger  can  not  be  justified;  the 
passenger  being  entitled  at  least  to  nominal  damages.  Evidence  that  the  abuse 
or  insult  was  brought  about  by  the  misconduct  of  the  passenger  is  competent 
only  in  mitigation  of  damages. ^  So  if  the  conduct  of  the  passenger  is  set  up 
in  defense,  evidence  which  tends  to  explain  this  conduct  is  competent.  Thus, 
where  a  carrier  is  sued  for  an  assault  by  a  brakeman  upon  a  passenger  who  at- 
tempted to  board  a  train  after  it  started,  and  exhibition  of  whose  ticket  was  de- 
manded by  the  brakeman  on  the  car  steps,  evidence  that  the  passenger  was 
crippled  and  thus  prevented  from  boarding  sooner  is  proper.^ 

§§  3232-3233.  As  to  Injury— §  3232.  Evidence  as  to  Existence  of 
Injury. — Connecting  Injuries  and  Negligence  or  Breach  of  Duty. — In  or- 
der to  connect  the  plaintiff's  injuries  with  the  defendant's  negligence  or  breach 
of  duty,  any  material  relevant  fact  may  be  admitted  in  evidence. '^     But   facts 

1.  Evidence  as  to  authority. — Brewster  v.  La  Prelle,  65  S.  W.  488,  37  Tex.  Civ. 
%'.  Intcrborough  Rapid  Trans.  Co.,  123  N.      App.  496. 

Y.  S.  993,  68  Misc.  Rep.  348.  6.    Explanatory  of  conduct.— Cathcy  v. 

2.  Evidence  to  rebut  presumption  of  St.  Louis,  etc.,  R.  Co.  (Mo.  App.),  130 
approval. — In   an   action   by    a    passenger       S.  W.   130. 

against   a    street    car   company   for   being  7.    Connecting   injuries   and   negligence 

wrongtully  ejected  from  a  car,  where  plain-  or  breach  of  duty. — Where  a  passenger  is 

tiff's    evidence    tended    to    show    that    the  carried  beyond  his   destination,   in   an   ac- 

ejection   was   wanton   and   malicious;    but  tion    for   damages   therefor,   the    fact   that 

that  the   defendant  company  approved  of  plaintifl'  was  sick  when  she  left  the  train, 

the  acts  of  its  conductor  by  retaining  him  though    unknown    to    the    conductor,    and 

in  its  service,  it  was  error  to  exclude  evi-  the  rough  condition  of  the  track  back  to 

dence  offered  by  defendant  that  such  con-  the    station    over    which    plaintiff   walked, 

ductor  was  prosecuted   criminally   for  his  are    admissible    in    evidence    to    show    the 

assault    on    plaintiff    and    was    acquitted,  relation    between    subsequent    aggravation 

since   such    evidence   tended   to   rebut   the  of  her  sickness  and  defendant's  wrongful 

presumption   that   defendant   by   retaining  act.     East  Tennessee,  etc.,  R.  Co.  v.  Lock- 

the    conductor    in    its    service   ratified    his  hart,  79  Ala.  315. 

wrongful   acts.      Peterson     v.      Middlesex,  In   an   action   against   a   carrier   of  pas- 

etc,  Tract.   Co.,   59   Atl.   456,   71   N.   J.   L.  sengers,  to  recover  damages  for  the  fail- 

296.  ure   of  the   defendant   to   carry  the  plain- 

3.  Report  to  carrier  by  passenger.—  tiff  from  New  York  to  San  Francisco,  via 
San  Antonio  Tract.  Co.  v.  Davis  (Tex.  Lake  Nicaragua,  accordmg  to  his  agree- 
Civ.  App.)    101  S.  W.  554.  ment,    for   neglect    of    duty    m    furnishmg 

•     v>        \  ^        ' •  '    I.    '.       ^      TT  suitable   accommodations,   etc.,   for   deten- 

4    Report  to  carrier  by  servant.--Hayes  ;  ^   ^j  the   rout^,    and     for 

V.  St.  Louis  R.  Co.,  15  Mo.  App.  o&4.  ^j^^^^^^   ^^^^/^  ^^  unnecessary  exposure 

5.    Plaintiff  s  conduct.— Birmingham   R.,  jq  ^n  unhealthy  climate,  etc.,  it  was  held 

etc.,  Co.  z'.  Coleman   (Ala.),  Gl   So.   890.  that  it  was  entirely  proper  for  the   judge 

Plaintiff's    conduct    provoking    the    as-  to   receive  evidence  as  to  how  much   the 

sault    is    admissible    in    mitigation    of    ex-  plaintiff  was  exposed  to  the  sun  and  rains 

emplary  damages.     Galveston,  etc.,  R.  Co.  while  crossing  the  Isthmus,  and  to  show 
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which  can  have  no  bearing  on  the  issue  should  be  excluded.^  ' 

Evidence  as  to  Injury  to  Other  Passengers. — In  an  action  for  injuries  to 
a  passenger  testimony  of  other  passengers  that  they  received  injuries  at  the  same 
time,  and  owing  to  the  negligence  complained  of,  is  admissible.^ 

§  3233.  Nature  and  Extent  of  Injury. — What  took  place  in  the  car  at 
the  time  of  the  accident  is  competent,  as  illustrating  the  severity  of  the  injury.!** 
And  where  a  passenger  sues  for  injuries  received  while  leaving  defendant's  sta- 
tion, a  question  as  to  whether  plaintiff  appeared  to  be  hurt  immediately  after  the 
accident  in  suit,  should  be  allowed  to  be  answered  if  put  to  a  witness  to  whom 
the  plaintiff  had  made  complaint  of  injury  immediately  following  the  accident. ^^ 
But  where  the  petition  or  complaint  specifically  sets  out  the  injury  claimed  to 
have  been  sustained,  evidence  of  other  injuries  not  a  part  thereof  or  a  result 
therefrom  is  inadmissible. ^^  However,  where  the  complaint  alleges  that,  as  a 
result  of  the  injury  on  the  head,  plaintiff  suffet^d  mental  derangement,  an  ex- 
pert witness  may  testify  that  plaintiff's  disposition  was  changed,  since  a  de- 
rangment  of  the  mind  would  necessarily  have  some  effect  on  the  disposition  of 
the  person. 13 


that  the  climate  there  was  bad  and  un- 
healthy, so  that  the  jury  could  determine 
whether  the  plaintiff's  sickness  was 
caused  by  the  defendant's  negligence  or 
breach  of  duty.  Williams  v.  Vanderbilt, 
38  N.  Y.  317,  84  Am.  Dec.  333. 

In  an  action  for  injury  to  a  passenger 
wrongfully  required  to  leave  a  train  while 
it  was  in  motion,  testimony  of  the  brake- 
man  that  he  saw  plaintiff  leave  the  train, 
and  did  not  tell  him  to  stop,  was  admis- 
sible to  show  that  negligence,  in  requir- 
ing plaintiff  to  leave  the  train,  was  the 
proximate  cause  of  his  injury.  Kansas, 
etc.,  R.  Co.  V.  Florence  (Tex.  Civ.  App.), 
138  S.  W.  430. 

8.  Fact  inadmissible. — In  an  action  for 
death  of  a  passenger  caused  by  the  ex- 
plosion of  a  burning  oil  tank,  testimony 
of  a  witness,  who  was  also  injured,  as  to 
where  he  was  standing  at  the  time,  but 
which  in  no  way  tends,  to  show  where 
deceased  was,  is  inadmissible.  Rudiger 
V.  Chicago,  etc.,  R.  Co.,  77  N.  W.  169,  101 
Wis.  292. 

9.  Evidence  as  to  injury  to  other  per- 
sons.— Ft.  Worth,  etc.,  R.  Co.  v.  Stingle, 
2  Texas  App.  Civ.  Cas.,  §  704. 

Where  witness  was  a  passenger  in  the 
same  car  in  which  deceased  was  riding'  at 
the  time  she  received  the  injuries  from 
which  she  died,  evidence  that  witness  was 
suddenly  thrown  from  the  car  at  the  same 
time  deceased  was  also  thrown  off  was 
admissible.  Baldwin  v.  People's  B.  Co. 
(Del.),  7  Pen.  81,  76  Atl.  1088,  judgment 
affirmed  in  72  Atl.  979. 

In  an  action  by  a  passenger  for  inujries 
sustained  in  a  collision,  in  which  defend- 
ant denied  that  plaintifi  was  injured,  evi- 
dence as  to  the  number  of  persons  killed 
in  the  collision  was  admissible  to  show 
its  severity.  Estes  v.  Missouri  Pac.  R. 
Co.,   85   S.  W.   627,   110   Mo.   App.   725. 

A  train  was  wrecked,  but  the  rear 
coach,  in  which  plaintiff  was  a  passenger, 
was    not    derailed   or   overturned.     Plain- 


tiff claimed  his  injuries  had  been  caused 
by  the  shock.  Defendant  pleaded  a  gen- 
eral denial.  Held,  that  evidence  was  ad- 
missible that  persons  riding  in  the  other 
coaches  were  injured,  and  that  the  en- 
gineer was  killed.  Missouri,  etc.,  R.  Co. 
V.  Wright,  47  S.  W.  56,  19  Tex.  Civ. 
App.   47. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff,  a  passenger, 
caused  by  a  car  jumping  the  track,  where 
the  issue  is  whether  plaintiff  was  injured 
at  all,  and  the  physicians  disagree,  evi- 
dence that  the  conductor  of  the  train, 
who  was  in  a  seat  near  plaintiff  at  the 
time  of  the  accident,  was  not  injured,  is 
admissible.  Levy  v.  Campbell  {.T&:x..),  20 
S.  W.  196,  reversing  19  S.  W.  438. 

10.  Illustrating  severity  of  injury. — 
Louisville,  etc.,  R.  Co.  v.  Carothers,  65  S. 
W.  833,  66  S.  W.  385,  23  Ky.  L.  Rep.  1673. 

11.  Apparent  condition  of  plaintiff. — 
Williamson  v.  Grand  Trunk  Western  R. 
Co.,  159  111.  App.  443. 

12.  Evidence  of  other  injuries  inadmis- 
sible.— Under  an  allegation  in  a  petition 
in  an  action  against  a  railroad  for  dam- 
ages for  personal  injuries  that  plaintiff's 
back  was  sprained,  evidence  of  injuries  to 
his  bladder  and  kidneys  is  inadmissible. 
Ft.  Worth,  etc.,  R.  Co.  v.  Rogers,  21  Tex. 
Civ.  App.  605,  53  S.  W.  366. 

Allegations  in  plaintiff's  petition  to  the 
effect  that  his  damages  resulted  from  the 
negligent  crushing  of  his  foot  by  defend- 
ant's cars  will  not  warrant  the  admission 
of  evidence  to  show  that  an  attending 
physician  in  the  employ  of  the  defendant 
company  improperly  administered  an 
enema  which  caused  a  permanent  stricture 
of  the  bowels.  Galveston,  etc.,  R.  Co.  w. 
Scott,  18  Tex.  Civ.  App.  321,  44  S.  W. 
589. 

13.  Change  of  disposition. — Neuer  v. 
Metropolitan  St.  R.  Co.,  127  S.  W.  669, 
143  Mo.  App.  402. 
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Statement  Prepared  by  Physician. — A  written  statement  prepared  by  a 
physician  who  attended  the  plaintiff,  setting  forth  the  nature  of  the  injuries  re- 
ceived and  their  effect  upon  his  bodily  and  mental  condition  and  containing  a 
staternent  as  to  witness'  opinion  as  to  the  probable  length  of  time  within  which 
he  might  recover  from  the  injuries,  is  not  admissible  in  evidence  as  an  instru- 
ment of  evidence  although  at  the  trial  the  physician  testified  that  it  was  written 
by  him  and  that, it  correctly  stated  the  plaintiff's  condition  at  the  time  referred  to 
therein. 1* 

Physical  Examination. — The  court  can  not,  on  application  of  the  defend- 
ant, and  in  advance  of  the  trial,  order  the  plaintiff  to  submit  to  a  surgical  ex- 
amination as  to  the  extent  of  his  injuries. ^^ 

§§3234-3237.  As  to  Damages— §  3234.  Damages  for  Breach  of 
Contract. — In  an  action  for  damages  for  breach  of  contract  of  carriage,  any 
evidence  which  is  relevant  and  material  to  the  question  of  amount,  measure 
and  elements  of  damages  properly  pleaded  is  admissible.^®  Thus,  where  the 
damages  depend  upon  the  discomfort  or  injury  suffered,  evidence  which  tends 
to  show  that  the  plaintiff  suffered  no  discomforts  or  injury  is  admissible. ^'^  But 
where  the  question  is  as  to  the  amount  and  measure  of  damages,  evidence  as  to 
matters  for  which  the  plaintiff  is  not  entitled  to  recover  should  be  excluded.^^ 


14.  Written  statement    of    physician. — 

Vicksburg,  etc.,  R.  Co.  v.  O'Brien,  119  U. 
S.   99,   30   L.    Ed.   299,   7   S.   Ct.   118. 

15.  Compelling  plaintiff  to  submit  to 
surgical  examination  before  trial. — Union 
Pac.  R.  Co.  V.  Botsford,  141  U.  S.  250,  35 
L.  Ed.  734,  11  S.  Ct.  1000. 

16.  Damages  for  breach  of  contract. — 
In  an  action  by  a  passenger  against  a 
railroad  company  to  recover  damages  for 
the  tatter's  breach  of  a  contract  to  carry 
him  to  a  certain  station,  in  that  it  took 
him  to  a  station  a  few  miles  distant  there- 
from, the  exclusion  of  the  testimony  of  a 
livery  stable  man.  engaged  in  transport- 
ing passengers  between  these  stations,  as 
to  the  regular  charge  for  such  transporta- 
tion, where  the  object  is  to  show  that  the 
passenger  could  have  obtained  transpor- 
tation back  to  the  station  for  a  less  .sum 
than  that  charged  for  such  service  in  the 
complaint,  constitutes  error.  Miller  v. 
King,  53  N.  Y.  S.  123,  32  App.  Div.  389. 

In  an  action  against  a  railroad  cc;mpany 
for  carrying  a  passenger  by  her  destina- 
tion, evidence  that  no  conveyance  could 
be  obtained;  that  she  walked  five  miles  in 
the  night  over  dusty  roads,  taking  her 
three  hours;  that,  in  crossing  a  creek,  she 
got  her  clothing  and  feet  wet;  that  she. 
was  chased  by  dogs,  and  otherwise 
frightened;  and  that,  in  consequence  of  all 
this  and  the  heat,  she  was  made  sick,  is 
admissible.  Cincinnati,  etc.,  R.  Co.  v. 
Eaton,  94  Ind.  474,  48  Am.   Rep.   179. 

17.  Evidence  as  to  discomfort,  etc. — In 
an  action  for  damages  by  a  negro  against 
a  railroad  company  for  being  required  to 
ride  in  a  car  not  provided  with  a  water 
closet,  evidence  that  plaintiff  suffered  no 
discomfort  or  injury  on  account  of  the 
car  not  being  provided  with  a  water 
closet  is  admissible.  Henderson  v.  Gal- 
veston, etc.,  R.  Co.  (Tex.  Civ.  App.),  42 
S.  W,   1030. 


18.    Matter  irrelevant  and  inadmissible. 

— Martin  v.  Southern  Railway,  89  S.  C.  32, 
71   S.   E.   236. 

In  an  action  by  a  passenger  for  dam- 
ages from  being  directed  to  a  train  which 
did  not  stop  at  her  destination,  instead  of 
the  proper  one,  which  followed  a  few 
minutes  later,  testimony  that  her  son  had 
been  directed  to  meet  her  on  arrival  of 
the  train  which  did  not  stop,  and  that  he 
did  so,  and,  not  finding  hen-  returned 
home  so  that  she  was  compelled  to  walk, 
was  improperly  admitted  on  the  question 
of  damages,  since,  if  she  had  been  directed 
to  the  proper  train,  her  son  would  still 
not  have  met  her.  Louisville,  etc.,  R.  Co. 
V.  Summers   (Ky.),   118  S.  W.  926. 

In  an  action  for  carrying  passenger  be- 
yond destination  it  appeared  that  plaintiff, 
of  her  own  volition,  returned  to  her  desti- 
nation on  a  freight  train,  while,  by  wait- 
ing an  hour,  she  could  have  returned  on 
a  passenger  train.  Held,  that  evidence  as 
to  the  unpleasant  conditions  on  the 
freight  train,  and  plaintiff's  annoyance 
caused  thereby,  was  not  admissible.  St.. 
Louis,  etc.,  R.  Co.  v.  Power,  53  S.  W.  572, 
67  Ark.  142. 

Matter  of  which  neither  party  had  no- 
tice.—Upon  the  trial  of.  an  action  brought 
by  a  woman  against  a  railroad  company 
for  damages  alleged  to  have  been  sus- 
tained by  her  in  consequence  of  having 
been  carried  beyond  her  destination  and 
landed  at  niijht  at  or  near  a  given  town, 
where  she,  with  no  companion  except  her 
little  child,  was  compelled  to  walk  some 
distance  in  order  to  secure  shelter  and 
protection  until  the  following  morning, 
evidence  that  it  was  not  the  custom  for 
ladies  to  walk  about  at  that  tim.e  :■!  night 
without  an  escort  in  that  town,  or  that  it 
would  be  rather  imprudent  for  a  lady  to 
walk  a  given  distance  in  that  place  "in 
the    dark"    with    no    companion    except    a 
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Mitigation  or  Aggravation  of  Injury.— On  the  issue  whether  plaintiff  ex- 
ercised proper  care  in  hiring  a  conveyance  and  driving  to  his  destination  after 
the  carrier  had  failed  to  stop  its  train  to  permit  him  to  board  it,  evidence  that 
plaintiff  was  in  the  habit  of  driving  was  admissible. ^^ 

Willful  Failure  or  Refusal. — Where  the  complaint  alleges  intentional 
wrong,  the  plaintiff  has  the  right  to  introduce  testimony  having  only  a  remote 
causal  connection  between  the  alleged  wrongful  act  and  the  injury  resulting 
therefrom,  in  order  that  the  jury  may  have  all  the  facts  and  circumstances  be- 
fore them  in  estimating  damages. 2°  Where  the  question  at  issue  is  whether 
the  employee  of  the  carrier  willfully  or  inadvertently  breached  the  contract  of 
carriage,  evidence  which  tends  to  show  his  temper  or  disposition  toward  the 
passenger  at  the  time  is  admissible. ^^  But  in  an  action  by  a  passenger  for  dam- 
ages resulting  from  having  taken  the  wrong  car  in  pursuance  to  a  direction  of 
the  railroad's  flagman,  the  fact  that  plaintiff  was  a  witness  in  another  case  in- 
volving misconduct  on  the  part  of  the  flagman  was  not  competent  as  tending 
to  show  that  he  willfully  directed  her  to  the  wrong  car.22 

Evidence  to  Rebut  Willfulness. — In  an  action  against  a  railroad  company 
for  its  willful  failure  to  transport  a  passenger  over  a  leased  line,  evidence  that 
its  lease  had  expired,  and  that  it  was  not  in  its  power,  was  competent  on  the 
question  of  willfulness. ^^  But  in  an  action  against  a  railroad  company  for 
willful  and  malicious  refusal  to  stop  its  train,  a  statement  by  the  engineer  of 
the  train  that  he  had  never  disregarded  a  signal  to  stop  is  incompetent,  as  he 
was  not  a  party  to  the  suit,  and  there  were  no  allegations  in  the  complaint  charg- 
ing him  with  willful  misconduct.^* 

§  3235.  In  Actions  for  Ejectment. — In  an  action  for  damages  for  wrong- 
ful ejection,  any  evidence  is  admissible  which  is  relevant  and  material  to  the 
question  of  the  amount  of  measure  and  elements  of  damages  recoverable  under 
the  pleadings.25     Thus,  where  passengers  who  called  for  tickets  to  a  place  over 

little   child,    was   inadmissible;    it   not   ap-  plied,  "No,  sir!  I  won't  stop  for  you  there, 

pearing  that  either  the  plaintiff  or  defend-  or    anywhere    else."     Vicksburg,    etc.,    R. 

ant    had    any    knowledge    of    these    facts.  Co.  v.  Scanlan,  63  Miss.  413. 

Dorsey  v.   Central,   etc.,   R.   Co.,  38   S.   E.  22.     Evidence     to     show     willfulness.— 

958,    113    Ga.    564.  Robertson   v.    Louisville,    etc.,    R.    Co.,   37 

19.  Mitigation    or    aggravation. — Inter-  So.  831,  142  Ala.  216. 

national,    etc.,    R.    Co.    v.    Addison    (Tex.  23.    Expiration     of     lease. — Pickens     v. 

Civ.    App.),    93    S.    W.    1081,    reversed    on  South  Carolina,  etc.,  R.  Co.,  32  S.  E.  567, 

another  point  in   97   S.   W.   1037,   100  Tex.  54  S.  C.  498. 

241,  8  L.  R.  A.,  N.  S.,  880.  24.  Statements  by  employee. — Reeves  i'. 

20.  Pickens  v.  South  Carolina,  etc.,  R.  Southern  R.  Co.,  46  S.  E.  543,  68  S. 
Co.,   54   S.    C.   498,    32   S.    E.    567.  C.   89. 

Under  a  complaint  alleging  willful  fail-  25.  In  action  for  ejectment— Recover- 
ure  to  carry  plaintiff  to  her  destination,  able  under  pleading. — In  an  action  by  a 
and  damages  resulting  from  a  storm  passenger  against  a  carrier  for  wrongful 
after  leaving  defendant's  depot,  evidence  ejection,  an  allegation  that  the  agents  of 
that  plaintiff  was  annoyed  by  negroes  at  defendant,  "by  force  and  violence  and 
and  about  the  depot,  and  by  defendant's  threats,  put  plaintiff  in  fear,"  is  equivalent 
failure  to  have  a  fire  therein,  was  compe-  -to  an  allegation  that  the  agents  of  de- 
tent to  show  -what  caused  her  to  leave,  fendant  were  insolvent  or  insulting,  and 
though  she  did  not  claim  to  have  been  authorizes  the  recovery  of  damages  for 
injured  by  a  failure  to  provide  suitable  insult  or  insolence.  Cincinnati,  etc.,  R.  Co. 
accommodations  therein.  Pickens  v.  v.  Barkley,  13  Ky.  L.  Rep.  331. 
South  Carolina,  etc.,  R.  Co.,  32  S.  E.  567,  But  a  subsequent  count  which  alleges 
54  S.  C.   498.  that   plaintiff,    after   being    expelled   from 

21.  Evidence  as  to  temper  or  disposi-  defendant's  car,  "walked  to  B.,  her  home, 
tion. — On  an  issue  as  to  whether  the  act  there  being  no  other  way  or  means  of 
of  defendant's  conductor  in  running  by  a  reaching  there,"  and  that  she  v/as  injured 
certain  station  at  which  plaintiff  wished  by  being  compelled  to  leave  defendant's 
to  alight  was  willful  or  inadvertent,  evi-  car,  by  defendant's  refusal  to  convey  her, 
dence  was  admissible  that  when  plaintiff  and  by  her  walk  to  B.,  sufficiently  alleges 
asked  to  be  put  off  at  a  gate,  which  was  that  the  walk  to  B.  was  caused  by  de- 
not   a   stopping   place,   the   conductor   re-  fendant's  act,  and  under  such  count  plain- 
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one  route,  were  given  tickets  there  over  a  second  rotite,  boarded  a  train  over  the 
first  route,  and  were  put  ofif  at  the  next  station,  evidence  of  the  conditions  at 
such  station  and  of  the  injuries  from  a  carriage  ride  back  to  the  initial  station, 
IS  admissible  as  tending  to  show  the  necessity  of  such  ride  and  damages  there- 
from.26  And  evidence  of  a  passenger's  arrest,  on  account  of  orders  of  the 
conductor,  though  subsequently  discharged,  is  admissible.^T  In  an  action  for  the 
wrongful  ejection  of  a  street-car  passenger,  it  is  proper  to  allow  plaintiff  to  tes- 
tify that  the  place  at  which  she  was  ejected  had  no  police  protection,  though  the 
absence  of  such  protection  is  not  alleged  in  the  declaration.^s  But  such  issues 
mustbe  properly  before  the  jury  under  the  pleading,  or  evidence  relating  thereto 
should  be  ex(;luded.-" 

Evidence  of  Worldly  Circumstances. — In  an  action  to  recover  for  the 
wrongful  expulsion  of  a  passenger,  evidence  of  the  worldly  circumstances  of  the 
parties  is  only  admissible  where  the  entire  injury  is  to  the  peace,  happiness  and 
feelings  of  the  plaintiff  and  not  where  recovery  is  sought  for  loss  of  time  and 
expenses  incurred  by  reason  of  his  expulsion. ^o 

§  3236.  In  Action  for  Personal  Injury.— In  an  action  for  personal  in- 
jury to  a  passenger,  any  evidence  which  relevantly  and  materially  tends  to  show 
the  extent,  nature  and  elements  of  damage  for  which  the  passenger  can  recover 
is   admissible. 31      Thus,   where   the   suit   is   brought    for   ill-treatment,    such    as 


tiff  may  recover,  not  only  for  her  expul- 
sion, but  also  for  damages  caused  by  her, 
walk  to  B.,  if  she  herself  exercised  due 
care.  Spicer  v.  Lynn,  etc.,  R.  Co.,  149 
Mass.  307,  31  N.  E.  363. _ 

26.  Conditions  at  point  of  ejection — 
Ride  back,  etc. — Levan  v.  Atlantic,  etc., 
R.    Co.,    68    S.    E.    770,    86    S.    C.    514. 

27.  Evidence  of  arrest,  etc. — In  an  ac- 
tion to  recover  damages  from  a  street  car 
company  for  the  act  of  the  conductor  of 
a  car  in  unlawfully  ejecting  a  passenger, 
evidence  offered  by  the  plaintiff  that,  upon 
the  conductor's  orders,  he  was  arrested 
by  a  policeman  and  taken  to  court,  but 
afterwards  discharged,  was  excluded. 
Held  error,  as  the  evidence  bore  on  the 
extent  of  plaintiff's  damages.  Jenkins  v. 
Brooklyn  Heights  R.  Co.,  51  N.  Y.  S.  316, 
29  App.  Div.  8,  5  N.  Y.  Ann.   Cas.  315. 

28.  Absence  of  police  protection. — At- 
lanta Consol.  St.  R.  Co.  V.  Hardage,  93 
Ga.  457,  21   S.   E.  100. 

29.  Issue  must  be  raised. — An  allega- 
tion in  a  complaint  that  plaintiff  was  ex- 
pelled from  defendant's  train,  that  he  ex- 
perienced great  fatigue  and  distress  in 
finding  his  v.'ay  back,  and  that  by  reason 
thereof  and  the  ejection  from  the  train  he 
suffered  great  pain  of  mind  and  body, 
will  not  admit  proof  of  the  sickness  of 
plaintiff's  child,  to  which  he  was  going, 
and  plaintiff's  consequent  mental  suffer- 
ing, but  such  fact  must  be  distinctly 
pleaded.  Gulf,  etc.,  R.  Co.  v.  Hurley,  74 
Tex.  593,  12  S.  W.  336. 

In  an  action  by  a  passenger  against  a 
railroad  company  for  being  v.'rongfuUy 
ejected  from  a  ttain  on  a  dark,  cold  night, 
at  a  place  where  there  was  no  station  or 
house,  where  the  complaint  did  not  al- 
lege any  mental  suffering  it  was  error  to 
allow  plaintiff  to  prove  the  delicate   con- 


dition of  his  wife,  who  was  awaiting  his 
arrival  at  his  destination,  and  his  conse- 
quent distress  of  mind  on  her  account. 
Indianapolis,  etc.,  R.  Co.  v.  Milligan,  30 
Ind.  393. 

A  count  in  a  declaration  which  alleges 
that  plaintiff,  a  passenger  in  defendant's 
railway  car,  was  wrongfully  expelled 
therefrom,  and  that  "in  consequence  of 
her  wrongful  expulsion,  f-  *  *  defendant's 
neglect  of  duty  in  not  carrying  her  to  B., 
*  *  *  and  of  her  walk  to  B.  in  order  to 
reach  her  home,"  she  was  injured,  may 
be  treated  as  if  the  last  allegation  were 
omitted,  as  plaintiff's  walk  to  B.  is  not 
alleged  to  have  been  caused  by  defend- 
ant's act,  and  under  such  count  plaintiff 
may  recover  for  damages  resulting  from 
her  wrongful  expulsion,  but  not  for  dam- 
ages occasioned  by  the  walk.  Spicer  v. 
Lynn,  etc.,  R.  Co.,  149  Mass.  207,  21  N. 
E.   363. 

30.  Evidence  of  worldly  circumstances. 
—Central,  etc.,  R.  Co.  v.  Almand,  116  Ga. 
780,  43  S.  E.  67,  citing  Higgins  v.  Chero- 
kee Railroad,  73  Ga.  ]49;  Georgia  R.  Cc. 
V.  Homer,  7.T  Ga.  351;  Central  R.  Cc.  z: 
Senn,  73  Ga.  705;  Coleman  zi.  Allen,  79 
Ga.  637,  5  S.  E.  304,  11  Am.  St.  Rep.  449; 
Atlanta  Consol.  St.  R.  Co.  v.  Hardage,  93 
Ga.  457,  31  S.  E.  100;  Southern  R.  Co.  t. 
Hardin,  101  Ga.  363,  28  S.  E.  847;  South- 
ern R.  Co.  V.  Bryant,  105  Ga.  316,  31  S. 
E.  182. 

31.  Conduct  of  servants. — A  passenger 
in  a  steamboat,  in  an  action  against  the 
owners  for  damages,  having  proved  the 
injury  to  himself  through  the  negligence 
of  the  master  and  crew,  offered  further 
evidence  to  show  that,  while  sitting  upon 
the  wharf  immediately  after  the  injury, 
he  applied  to  the  master  for  some  of  his 
men  to  assist  him  into  a  carriage,  who  re- 
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threatened  ejection,  evidence  which  tends  to  estabHsh  the  existence  and  amount 
of  any  element  of  damage,  such  as  plaintiff's  anxiety,  for  which  the  plaintiff 
can  legitimately  recover,  is  competent.*^  But  evidence  as  to  matters  for  which 
the  plaintiff  can  not  recover  should  be  excluded.  Matter  immaterial  to  the  is- 
sue involved  under  the  pleading  is  incompetent.^^ 

Evidence  as  to  Poverty  or  Need  of  Plaintiff. — A  passenger  being  entitled 
only  to  compensatory  damages,  evidence  as  to  his  poverty,  or  the  number  and 
ages  of  his  children,  is  irrelevant.^* 

§  3237.  Punitive  Damages. — Where  the  question  is  whether  or  not  plain- 
tiff is  entitled  to  punitive  damages,  the  rules  as  to  relevancy  and  materiality 
apply,  and  any  testimony  is  admissible  which  materially  tends  to  establish  or 
protect  the  rights  of  either  party  as  to  the  issue  involved.^^  The  conduct  or  con- 
versation of  the  carrier's  employees  which  ten^s  to  aggravate  the  injury  com- 
plained of  seems  to  be  relevant  and  material. ^^  But  testimony,  though  material 
to  the  question  of  actual  damages,  may  be  immaterial  as  to  the  question  of  puni- 
tive damages. ^'^ 

Ejection  at  Dangerous  Place. — In  an  action  against  a  carrier  for  wrongful 
ejection,  evidence  that  plaintiff  was  put  off  at  a  point  where  there  was  a  switch 
engine  approaching  him  and  a  freight  train  also  moving  on  the  side  tracks  was 
properly  admitted,  as  it  tended  to  show  that  he  was  ejected  at  a  dangerous  place 
which  was  an  aggravating  circumstance  to  be  considered  in  determining  the 
right  to  exemplary  damages.^® 


fused,  saying  that  he  had  enough  for  his 
men  to  do  on  board.  Held,  that  such  evi- 
dence was  admissible,  because  such  con- 
duct of  the  master  was  part  of  the  trans- 
action in  question,  and  because  it  was 
proper  for  the  purpose  of  showing  the 
damage  sustained.  Hall  v.  Connecticut 
River  Steamboat   Co.,   13  Conn.  319. 

32.  In  suit  for  ill  treatment. — Where,  in 
action  against  a  railroad  for  damages  to 
plaintiff  through  ill  treatment  at  the  hands 
of  defendant's  train  employees  in  threat- 
ening to  eject  her  from  the  train  because 
of  an  alleged  irregularity  in  her  ticket,  the 
petition  did  not  allege  plaintiff's  pecuniary 
condition,  but  plaintiff  testified  that  at  the 
time  of  the  threatened  ejection,  she  told 
defendant's  inspector  that  she  could  not 
leave  the  train  at  that  point  as  she  had 
not  sufficient  money  to  enable  her  to 
reach  home  from  there,  such  evidence 
could  be  considered  by  the  jury  in  passing 
on  the  question  of  the  extent  of  plaintiff's 
anxiety.  Southern  Pac.  Co.  v.  Bailev 
(Tex.  Civ.  App.),  91  S.  W.  820. 

33.  Immaterial  matter. — In  an  action 
for  carrying  passenger  beyond  destina- 
tion, evidence  of  the  sad  plight  of  her  boy, 
whom  she  was  anxious  to  reach,  is  not 
admissible.  St.  Louis,  etc.,  R.  Co.  v. 
Power,  53  S.  W.  573,  C7  Ark.  142. 

Where  defendant  carrier  did  not  deny 
its  liability  for  injuries  to  plaintiff,  a  pas- 
senger, the  issue  being  the  ainount  of 
damages,  a  photograph  of  the  wreck  was 
not  material  evidence.  Taylor  v.  Spok- 
ane, etc.,  R.  Co.,  07  Wash.  96,  120  Pac. 
889. 

34.  Poverty  or  necessity  of  plaintiff. — 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
36  Iv.   Ed.  141. 


35.  Testimony   to   reduce   damages. — Irt 

an  action  by  a  passenger  for  injuries  aris- 
ing from  the  explosion  of  a  steamboat 
boiler,  caused  by  negligence  of  the  engi- 
neer, the  defendant  may,  for  the  purpose 
of  reducing  the  amount  of  punitive  dam- 
ages only,  show  that  the  engineer,  though 
not  licensed  as  such  under  United  States, 
statutes,  was,  nevertheless,  skillful  and 
competent.  Fay  v.  Davidson,  13  Minn. 
523,  Gil.  491. 

36.  Conduct,  etc.,  aggravating  injury.— 
In  an  action  against  a  carrier  for  taking 
a  passenger  past  his  destination,  evidence 
of  conversations  between  plaintiff  and  the 
conductor  and  motorman  of  the  car,  tend- 
ing to  show  aggravation  of  the  wrong  and 
bearing  on  the  issue  of  plaintiff's  right  ta 
recover  punitive  damages,  was  admissible. 
North  Alabama  Tract.  Co.  v.  Daniel,  3 
Ala.   App.   428,   57   So.   120. 

37.  _  Matter  immaterial  to  question  of 
punitive  damages. — On  the  question  of  a 
passenger's  right  to  punitive  damages  for 
being  carried  beyond  her  destination,  the 
physical  condition  of  the  passenger,  the 
purpose  of  her  journey  and~  that  she  in- 
tended to  go  to  a  hospital,  the  condition 
of  the  weather,  and  the  fact  that  her  ill 
health  was  aggravated  by  getting  wet,  are 
immaterial,  though  they  may  be  material 
on  the  question  of  actual  damage,  or  as 
matters  of  aggravation,  if  the  right  to- 
punitive  damages  is  established.  Yazoo, 
etc.,  R.  Co.  V.  Hardie,  100  Miss.  132,  55  So. 
42,  34  L.  R.  A.,  N.  S.,  740,  Ann.  Cas.  1914A, 
333,  suggestion  of  error  denied  in  55  So. 
967,  34  L.  R.  A.,  N.  S.,  742. 

38.  Action  for  ejection — Ejection  at  dan- 
gerous place. — Louisville,  etc.,  R.  Co.  w. 
Forrest,  65  S.  E.  808,  6  Ga.  App.  766. 
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Refusing  Entrance  upon  Subsequent  Tender  of  Pare. — Where  the  plain- 
tiff sues  for  ejection  from  a  street  car  for  refusal  to  accede  to  a  wrongful  de- 
mand for  fare,  evidence  that,  immediately  after  the  ejection,  plaintiff  tendered 
a  second  fare  and  attempted  to  re-enter  the  conveyance,  is  admissible  as  a  cir- 
cumstance of   aggravation   authorizing  punitive   damages. ^^ 

Previous  Trouble  between  Plaintiff  and  Carrier's  Employees. — In  a  suit 
against  a  street  railroad  for  the  ejection  of  plaintiff  who  boarded  a  car  not  in 
service  for  carriage  of  passengers,  evidence  that  plaintiff  had  previously  had 
trouble  with  the  men  in  charge  of  such  cars,  and  claimed  he  had  a  right  to 
ride  on  them,  is  admissible  on  the  issue  of  punitive  damages.*" 

§§3238-3287.  Weight  and  Sufficiency  of  Evidence— §  3238.  In  Gen- 
eral.— In  order  to  recover  for  personal  injuries  alleged  to  have  been  occasioned 
by  negligence  of  a  carrier,  plaintiff  must  show  by  a  preponderance  of  the  evi- 
dence that  defendant's  negligence  in  fact  caused  such  injuries  and  that  there 
was  no  negligence  on  his  part  which  contributed  to  causing  the  same.*^     In  an 


39.  Subsequent  tender  of  fare. — Gecrg^ia 
R.,  etc.,  Co.  V.  Davis,  65  S.  E.  785,  6  Ga. 
App.   645. 

4<)  Previous  difficulties. — Hermann  v. 
St.  Joseph  R.,  etc.,  Co.  (Mo.  App.),  129  S. 
W.  414. 

41.  Weight  and  sufficiency  of  evidence. 
—Keck  V.  Calumet,  etc.,  R.  Co.,  156  111. 
App.  402. 

Evidence  held  sufficient. — St.  Louis,  etc., 
R.  Co.  V.  Evans,  99  Ark.  69,  137  S.  W.  568; 
St.  Louis,  etc.,  R.  Co.  v.  Taylor,  84  S.  W. 
1035,  74  Ark.  31. 

Colorado. — Denver,  etc.,  R.  Co.  v.  Gun- 
ning-, 80  Pac.  737,  83  Colo.  280. 

Florida. — Pensacola  Elect.  Co.  v.  Alex- 
ander,   50    So.    673,    58    Fla.    337. 

Georgia. — East  Tennessee,  etc.,  R.  Co. 
V.  Hughes,  33  S.  E.  397,  97  Ga.  330;  Geor- 
gia R.,  etc.,  Co.  V.  Tice,  52  S.  E.  916,  124 
Ga.  459;  Southern  R.  Co.  v.  Dean,  57  S. 
E.  703,  128  Ga.  366;  Georgia  R.,  etc.,  Co. 
V.  Cole,  57  S.  E.  1036,  1  Ga.  App.  33;  Tal- 
lulah  Falls  R.  Co.  v.  Harris,  58  S.  E.  838, 
129   Ga.   305. 

Indiana. — Evansville  Elect.  R.  Co.  v. 
Lerch,  40  Ind.  App.  147,  81  N.   E.  225. 

Kentucky. — Illinois  Cent.  R.  Co.  v.  Dal- 
las, 150  S.  W.  536,  150  Ky.  442;  Chesa- 
peake, etc.,  R.  Co.  V.  Morgan,  139  Ky. 
731,  113  S.  W.  859;  Illinois  Cent.  R.  Co. 
V.  Colly,  86  S.  W.  536,  37  Ky.  L.  Rep. 
730;  Louisville  R.  Co.  v.  Worley,  101  S. 
W.   926.   31  Ky.   L.   Rep.   96. 

Louisiana. — (Dxendine  v.  Louisiana  R., 
etc.,  Co.,  43  So.  1003,  119  La.  191. 

Maine. — Pomroy  v.  Bangor,  etc.,  R.  Co., 
67  Atl.  561,  103  Me.  497. 

Michigan. — Gerlach  v.  Detroit  United 
Railway,  171  Mich.  474,  137  N.  W.  256. 

Minnesota. — McGuire  v.  Great  Northern 
R.  Co.,  118  N.  W.  556,  106  Minn.  192; 
Crandall  v.  Minneapolis,  etc.,  R.  Co.,  105 
N.  W.  185,  96  Minn.  434,  2  L.  R.  A.,  N. 
S.,  645,  113  Am.  St.  Rep.  653;  Symonds 
V.  Minneapolis,  etc.,  R.  Co.,  92  N.  W. 
409,  87  Minn.  408;  Ahern  v.  Minneapolis 
St.  R.  Co.,  113  N.  W.  1019,  102  Minn.  435. 

Nebraska. — Chicago,  etc.,  R.  Co.  v.  Win- 


frey, 93  N.  W.  526,  67  Neb.  13.  Judg- 
ment, 97  N.  W.  308,  70  Neb.  287,  affirmed 
in  Chicago,  etc.,  R.  Co.  v.  Troyer,  103 
N.  W.  680,  70  Neb.  293. 

New  York. — Graham  v.  New  York  City 
R.  Co.,  104  N.  Y.  S.  869,  54  Misc.- Rep. 
566;  Tauger  v.  New  York  City  R.  Co. 
(App.  Term),  104  N.  Y.  S.  681. 

North  Carolina. — Reeves  v.  Seaboard, 
etc.,   R.   Co.,   62  S.   E.   1078,   149   N.   C.   344. 

Oklahoma. — Atchison,  etc.,  R.  Co.  v. 
Calhoun,    89    Pac.    307,    18    Okla.    75. 

Oregon. — Devroe  v.  Portland  R.,  etc., 
Co.,   131    Pac.    304,   64   Ore.   547. 

P  ennsvlvania.  —  Powelson  v.  United 
Tract.  Co.,  66  Atl.  78,  316  Pa.  583;  Harper 
V.  Pittsburg,  etc.,  R.  Co.,  68  Atl.  831,  319 
Pa.  368. 

South  Carolina.  —  Gyles  v.  Southern 
Railway,   60  S.   E.  433,  79   S.   C.   176. 

Tennessee. — Cincinnati,  etc.,  R.  Co.  v. 
Harris,  91  S.  W.  211,  115  Tenn.  501,  5 
L.  R.  A.,  N.  S.,  779;  Memphis  St.  R.  Co. 
V.  Shaw,  75  S.  W.  713,  110  Tenn.  467. 

Texas. — Texas,  etc.,  R.  Co.  v.  Bump, 
43  Tex.  Civ.  App.  297,  95  S.  W.  29;  Ft. 
Worth,  etc.,  R.  Co.  v.  Walker,  48  Tex. 
Civ.   App.    86,   106    S.   W.   400. 

[7ta/i.— Madsen  v.  Utah,  etc.,  R.  Co.. 
105    Pac.   799,    36  Utah    538. 

Evidence  held  insufficient.  —  Maine.  — 
Sayles  v.  Maine  Cent.  R.  Co.,  85  Atl.  2, 
109  Me.  570. 

Massachusetts. — Welch  v.  Boston  Elev. 
R.   Co.,  72   N.   E.   500,   187   Mass.   118. 

Minnesota. — Mageau  v.  Great  Northern 
R.  Co.,  119  N.  W.  200,  106  Minn.  375; 
S.   C,  113   N.  W.   1016,   103   Minn.   399. 

Oregon. — Goss  v.  Northern  Pac.  R.  Co., 
87   Pac.   149,   48   Ore.   439. 

South  Carolina. — McLean  v.  Atlantic, 
etc.,  R.  Co..  61  S.  E.  900,  1071,  81  S.  C. 
100,  18  L.  R.  A.,  N.  S.,  763. 

South  Dakota. — Wright  v.  Sioux  Falls 
Tract.  System,  28  S.  Dak.  379,  133  N.  W. 
696. 

Virginia.  —  Norfolk,  etc.,  R.  Co.  v. 
Rhodes,   109  Va.   176,   63   S.   E.   445. 

Washington.  —  Valentine    v.    Northern 
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action  for  the  death  of  a  passenger,  it  is  necessary,  not  only  to  show  that  the 
accident  occurred,  but  to  show  that  the  injury  occurred  through  the  fault  of  the 
defendant,  and  it  is  insufficient  to  show  that  defendant  might  have  been  guilty  of 
negligence,  especially  where  the  evidence  suggests  with  equal  force  that  the  in- 
jury might  have  resulted  without  his  fault.*  ^ 

Preponderance  of  Evidence. — In  an  action  by  a  passenger  for  injuries,  he 
must  make  out  his  case  by  a  preponderance  of  the  evidence.*^  A  passenger, 
suing  for  injuries,  must  show  by  preponderance  of  the  evidence  that  the  negli- 
gence causing  the  accident  was  the  negligence  described  in  the  declaration.** 

Proof  to  Satisfaction  of  Jury. — A  requested  instruction  which  required  that 
the  jury  should  be  "satisfied"  that  the  apprehended  results  would  flow  from 
the  injury,  was  properly  refused.  It  exacted  too  high  a  degree  of  proof  for 
a  civil  case.*= 

Reasonable  Certainty. — Plaintiff,  in  an  action  against  a  carrier  for  personal 
injuries,  is  bound  to  make  it  reasonably  certain  that  the  injury  was  caused  by 
the  negligence  of  defendant  or  his  agents  or  servants.*^  An  instruction  that  the 
jury  must  find,  with  a  "reasonable  degree  of  certainty,"  that  decedent's  death  was 
the  proximate  result  of  the  injury  received  while  a  passenger  on  defendant's 
railroad,  was  properly  refused,  as  it  required  a  higher  degree  of  evidence 
than  is  furnished  by  a  preponderance  of  evidence.*'' 

Questions  for  Jury. — Where  the  plaintiff  testifies  that  the  injury  for  which 
he  sues  occurred  as  defendant's  train  was  approaching  a  station,  a  verdict  in  his 
favor  will  not  be  set  aside  on  account  of  the  strength  of  defendant's  evidence 
that  the  injury  occurred  as  they  were  preparing  to  leave  and  not  as  they  ap- 
proached the  station,  as  the  weight  of  the  evidence  and  credibility  of  the  wit- 
nesses are  for  the  jury.*^  In  an  action  for  personal  injury  by  a  passenger,  the 
verdict  on  conflicting  evidence  will  not  be  disturbed.*^ 

Circumstantial  Evidence.— The  liability  of  a  street  car  company  for  the 
death  of  a  passenger  struck  by  a  car  may  be  shown  by  circumstantial  evidence."" 
Though  the  death  of  a  passenger  was  unwitnessed,  where  the  circumstances  are 

Pac.  R.  Co.,  136  Pac.  99,  70  Wash.  95.  Louisville,   etc.,   R.   Co.   v.   Jones,   83   Ala. 

Wisconsin. — Peat     v.    Chicago,     etc.,    R.  376,  3  So.  902. 

Co.,   107   N.   W.   355,   138  Wis.   86.  44.  Reiss  v.   Wilmington     City    R.     Co. 

42.  Brown   v.    Union    Pac.    R.    Co.,    106  (Del.)     67    Atl.    153         _ 

Pac.  1001,  81  Kan;  701,  29  L.  R.  A.,  N.  S.,  .  45.  Proof  to  satisfaction  of  jury.— For- 
308.  liyce  t/.   Chancy,   3  Tex.   Civ.   App.  34,  31 

43.  F^eponderance    of    evidence -Ben-       ^- ^ '  Reasonable      certainty.-Otts        v. 

son  V.  Wilmington  City  R.  Co.,  1  Boyce  s       ax,,^   „ t  a'-„.,i    i-„     =o  c„    or,n    -ion  To 

(24   Del.)     202,   75    Atl    793;    Domenico   v.       ^052" 

f\?f'«r>^Q"*-  ^'  ^V^^""-  ^'\  App.)  90  J   •              ;       ^          passenger  against  a 

^•w-^^;^i'aV°'r     'a°""'/,"';^^c;   w  ^^il^oad    company    for    personal    injuries 

r«^ffi^^''/?  ^^^^^'■\t^^-  ^^'  ^^  ^-  ^-  caused  by  the  breaking  of  machinery  on 

56,  affirmed  in  93  Tex.  735,  no  op.  defendant's  locomotive,  an  instruction  that 

In  an  action  by  a  passenger  for  injuries,  the   jury   must    feel    "reasonably   certain" 

he  must  make  out  his  case  by  a  prepon-  ^^at  the  engine,  or  the  part  in  question, 

derance  of  the  evidence.   Domenico  v.   El  had  not  been  properly  cared  for;  that,  in 

Paso  Elect.  R.  Co.  (Tex.  Civ.  App.),  90  S.  civil  cases,  the  jury  did  not  arrive  at  con- 

W.  60.  elusions   beyond  a  reasonable   doubt;   but 

To  warrant  a  verdict   for   defendant  in  they   should   feel   "reasonably  certain,"   is 

an  action  for  injuries  to  a  passenger,  the  unobjectionable.      Beery   v.    Chicago,   etc., 

jury  must  find  defendant's  liability  estab-  R.  Co.,  73  Wis.  197,  40  N.  W.  687. 

lished  by  a  preponderance  of  the  evidence.  47.  St.  Louis,  etc.,  R.  Co.  v.  Burke,  81  S. 

Mieuli  V.   New  York,   etc.,   R.   Co.,  130  N.  W.  774,  36  Tex.  Civ.  App.  222. 

Y.  S.     1078,  136  App.  Div.  373.  48.  Question  for  jury. — Lusby  v.  Atchi- 

In    order    to    recover    damages    from    a  son,  etc.,  R.  Co.,  41  Fed.  181. 

railroad  company  for  injuries   causing  the  49.     Louisville,    etc.,    R.     Co.     v.     Smith 

death  of  a  passenger,  the  right  need  not  (Ky.),  2  Duv.  556.^ 

be    established,  beyond   all    doubt,   a   pre-  50.  Circumstantial  evidence. — Richter  1: 

ponderance    of    evidence    being    sufficient.  United  R.  Co.  (Mo.  App.),  129  S.  W.  1055. 
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such  as  to  satisfy  reasonable  minds  that  the  accident  resulted  from  the  negli- 
gence of  the  carrier,  liability  attaches.^^ 

Occurrence  of  Accident. — In  an  action  of  injuries  to  a  passenger,  the  pre- 
sumption of  negligence  which  arose,  under  the  circumstances,  from  the  oc- 
currence of  the  accident,  was  sufficient  to  sustain  a  verdict  for  plaintiff,  in  the 
absence  of  specific  proof  rebutting  the  presumption. ^^  Proof  that  a  passenger 
on  a  street  car  was  injured  in  a  collision  between  the  car  in  which  she  was  rid- 
ing and  the  car  of  another  company  at  a  street  intersection  established  a  prima 
facie  case  of  negligence  against  both  companies. ^^ 

Testimony  of  Plaintiff. — The  plaintiff  was  the  only  witness  as  to  the  way 
in  which  the  accident  occurred.  His  testimony  contradicted  material  allegations 
of  his  complaint,  and  was  not  clear  or  satisfactory  as  to  how  the  accident  hap- 
pened. His  account  of  what  he  was  doing  immediately  preceding,  and  what 
happened  immediately  after,  the  accident  was  not  satisfactory,  and  his  confusion 
of  mind  at  the  time  was  not  satisfactorily  explained.  He  was  contradicted  by 
several  disinterested  witnesses  as  to  the  circumstances  of  the  accident,  and  im- 
mediately after  the  accident  admitted  it  to  be  his  fault.  A  verdict  in  the  plain- 
tiif's  favor  should  be  set  aside,  as  against  the  weight  of  evidence.'^* 

Proximate  Cause  of  Injury. — The  burden  of  proof  is  upon  a  passenger, 
seeking  to  recover  against  a  street  railroad  for  personal  injuries,  to  show  by  a 
preponderance  of  evidence  that  defendant's  negligence  caused  the  injuries. ^^ 
In  an  action  against  a  street  railway  for  negligence  causing  the  death  of  a  pas- 
senger, it  was  plaintiff's  theory  that  the  passenger's  fingers  were  bruised  in  the 
device  for  the  opening  the  door,  and  that  from  such  injuries  he  fainted,  and  fell 
from  the  car,  and  was  killed.  There  was  evidence  that  he  had  taken  six  or  eight 
glasses  of  ale  that  evening,  and  there  was  no  evidence  to  show  that  he  did  faint. 
The  jury  would  not  have  been  warranted  in  finding  that  his  fall  was  caused 
by  an  injury  to  his  finger,  it  being  as  reasonable  to  suppose  that  he  might  have 
fallen  from  sleepiness,  apoplexy,  or  from  the  effects  of  the  ale.s"  The  plaintiff, 
eleven  years  of  age,  a  passenger  on  the  defendant's  train,  was  thrown,  by  the 
backing  of  an  engine  against  the  train,  so  violently  across  one  of  the  seats  that 
he  shortly  after  had  pains  in  his  left  side  and  breast,  and  for  months  suffered  in- 
tensely therefrom.  It  was  claimed  that  the  injury  was  permanent,  and  rendered 
the  plaintiff  incapable  of  severe  exertion,  and  decreased  his  capacity  for  labor  from 
one-half  to  two-thirds;  that  he  had  previously  been  bright  and  strong,  but 
since  he  had  been  dull  and  weak.  The  defendant's  evidence  showed  that  the 
engine  was  backed  against  the  train  by  an  employee  without  authority;  that  the 
plaintiff's  father  said,  shortly  after  the  accident,  that  the  plaintiff  had  merely 
got  a  good  shaking.  A  physician  testified  that,  a  month  before  the  accident, 
he  had  treated  plaintiff;  found  that  he  then  had  a  difficulty  in  breathing,  and 
swelling  in  the  left  side ;  that  the  plaintiff  looked  very  delicate ;  that  shortly  after 
the  accident  plaintiff  was  worse,  but  in  witness'  opinion  this  was  but  a  continua- 
tion of  the  old  trouble,  as  there  was  then  no  evidence  of  physical  injury  except 
from  the  disease.     Other  physicians  testified  that  plaintiff's  trouble  was  prob- 

51.  Tucker  v.  Pittsburg,  etc.,  R.  Co.,  75  facie  case  of  negligence  by  the  carrier,  es- 
Atl.  091,  227   Pa.   66.  pecially  in   case  of  an  injury  caused  by  a 

52.  Occurrence  of  accident — Cincinnati,  derailment.  Arkansas  Cent.  R.  Co.  v. 
etc.,   R.   Co.  V.   Bravard,   76   N.   E.   899,   38  Janson,  90  Ark.  494,  119  S.  W.  648. 

Ind.   App.  423;   Craft  v.   Boston  Elev.   R.  54.  Testimony      of     plaintiff. — Fash     v. 

Co.,  97  N.  E.  610,  211  Mass.  374,  39  L.  R.  East   River   Ferry     Co.,   8   N.   Y.  St.   Rep. 

A.,    N.    S.,    878.  363. 

53.  Schmidt  v.  Chicago  City  R.  Co.,  88  65.  Proximate  cause  of  injury. — Butler 
N.  E.  275,  239  111.  494,  affirming  judgment  v.  Wilmington  City  R.  Co.,  2  Boyce's 
144   111.   App.   512.  (35  Del.)   262,  78  Atl.  871. 

A  showing  of  injury  to  a  passenger  in  56.    Williams   v.    Citizens'    Elect.    St.    R. 

the  operation  of  a  train  makes  out  a  prima       Co.,  68  N.  E.  840,  184  Mass.  437. 

3   Car— 54 
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ably  from  disease,  and  not  from  the  accident.  A  verdict  for  plaintiff  was  war- 
ranted.^'^ 

Gross  Negligence  of  Carrier. — In  an  action  for  personal  injuries  caused  by 
a  railroad  accident,  in  the  absence  of  evidence  of  gross  negligence,  punitive 
damages  for  such  negligence  can  not  be  recovered,  since  the  presumption  that 
the  accident  and  resulting  injury  were  caused  by  the  carrier's  negligence  does 
not  embrace  gross  negligence.^s  Where,  in  an  action  against  a  railroad  for  in- 
juries to  a  passenger  in  alighting  from  a  car,  the  record  failed  to  show  gross 
negligence  or  any  element  of  wrongdoing  on  defendant's  part  to  warrant  puni- 
tive damages,  any  recovery  should  have  been  limited  to  compensatory  dam- 
ages.^ ^ 

Violation  of  Rules  and  Regulations. — ^Abrogation  of  a  rule  of  a  carrier 
may  be  shown  by  proof  of  its  habitual  violation  with  knowledge  of  the  carrier, 
and  such  knowledge  may  be  constructive  as  weil  as  actual.®" 

Payment  of  Fare. — Where,  in  an  action  for  death  of  an  alleged  passenger 
on  a  freight  train,  plaintiff's  only  witness  as  to  payment  of  fare  to  the  conductor 
is  not  corroborated,  though  she  states  another  person,  who  is  in  attendance 
on  court,  was  present,  and  such  other  person  is  not  examined,  and  witness'  testi- 
mony is  discredited,  a  finding  that  deceased  was  not  a  passenger  must  be  sus- 
tained.® ^ 

Passenger  on  Freight  Train.— Evidence  that  plaintiff  rode  in  a  "caboose 
car"  attached  to  a  freight  train  does  not  show  that  he  was  a  passenger,  as  such 
a  car  is  defined  as  one  "used  on  freight  or  construction  trains  for  workmen  or 
train  crew."  ^^  A  conductor  of  a  freight  train  collusively  agreed  to  carry  the 
plaintiff  without  payment  of  fare.  The  plaintiff  testified  that  he  did  not  know 
the  rules  of  the  road,  and  thought  that  he  had  a  right  to  ride  on  the  train,  and 
added  that  he  would  have  preferred  to  go  on  a  passenger  train  if  he  could  have 
gone  for  the  same  money.  The  plaintiff  was  nineteen  years  of  age,  and  the 
conductor  permitted  him  to  ride  on  the  payment  of  a  nominal  sum  for  the  con- 
ductor's use.  The  evidence  was  held  to  authorize  the  court  to  assume  as  a  mat- 
ter of  law  that  the  plaintiff  knew  that  the  conductor  had  no  authority  to  allow 
him  to  ride  on  the  train  as  a  passenger.®^ 

As  to  Negligence  in  Transporting  Explosives. — Where  defendant's  street 
car,  on  which  plaintiff  was  a  passenger,  was  proceeding  at  such  speed  that  it 
might  have  been  quickly  stopped  and  in  a  short  distance,  and  was  completely 
wrecked — as  to  the  forward  part — by  an  explosion  conceded  to  have  been  caused 
by  dynamite,  and  there  was  no  evidence  whatever  that  defendant  or  its  servants 
had  special  information  of  such  unusual  danger,  or  could  have  obtained  it  by 
the  exercise  of  that  high  degree  of  care  exacted  of  carriers,  the  happening  of  the 
explosion  was  not  evidence  of  negligence.®* 

Injury  to  Illiterate  and  Ignorant  Person. — In  an  action  against  a  city  for 
injuries  sustained  while  a  passenger  on  one  of  a  line  of  ferryboats  operated  by 

57.  Richmond,  etc.,  R.  Co.  v.  Childress,  63.  Grahn  v.  International,  etc.,  R.  Co.^ 
S6  Ga.  85,  12  S.  E.  301.                                            100  Tex.  27,  93  S.  W.  104,  5  L.  R.  A.,  N. 

58.  Gross  negligence  of  carrier. — South-       S.,  1025,  123  Am.  St.  Rep.  767. 

€rn  R.  Co.  v.  Lee,  101  S.  W.  307,  30  Ky.  No  inference  would  ;irisc  that  a  brake- 

L.   Rep.  1360,  10  L.  R.  A.,  N.  S.,  837.  man   on   a   freight   train   had   authority  to 

59.  Louisville,  etc.,  R.  Co.  v.  Mount,  101  agree  to  carry  passengers  merely  because 
S.  W.  1182,  31  Ky.  L.  Rep.  210.          _  his    employer   knew   that   such   acts   were 

60.  Violation  of  rules  and  regulations.^-  done,  as  they  might  be  done  while  the 
Coburn  v.  Moline,  etc.,  R.  Co.,  149  III.  company  was  endeavoring  to  enforce  rules 
App.  133,  judgment  affirmed  in  343  111.  forbidding  such  acts.  ludgment  78  S.  W. 
448,    90   N.    E.    741.  249,   reversed   in   Missouri,   etc.,   R.   Co.  v. 

61.  Payment  of  fare.— Crawleigh  v.  Gal-  Huff,    81    S.    W.    525,    98    Tex.    110. 
veston,  etc.,  R.  Co.,  67  S.  W.  140,  38  Tex.  64.  As  to  negligence  in  transporting  ex- 
Civ.  App.   360.  plosives. — Bigwood  v.  Boston,  etc.,  R.  Co., 

62.  Passenger  on  freight  train. — Ber-  95  N.  E.  751,  209  Mass.  345,  35  L.  R.  A., 
gan  V.  Central  Vermont  R.  Co.,  82  Conn.       X.   S..   113. 

574,  74  Atl.  937. 
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the  defendants,  in  which  it  is  admitted  for  the  purpose  of  the  case  that  the 
liability  of  the  defendant  is  that  of  a  carrier  of  passengers,  it  is  no  defense  that 
the  plaintiff  and  her  mother,  the  only  witnesses,  illiterate  and  ignorant  women, 
do  not  know  the  name  of  the  ferryboat  on  which  the  accident  happened,  and  it 
is  for  the  jury  to  say  whether  the  inability  of  the  witnesses  to  give  the  name 
of  the  boat  proceeds  from  their  ignorance  or  is  evidence  that  the  whole  claim  is  a 
fraud.*'5 

Passenger  Injured  by  Missile  from  Outside  of  Car. — A  passenger  on  a 
train,  while  sitting  at  a  window,  was  injured  by  a  missile,  the  nature  of  which 
was  unknown.  There  was  no  evidence  to  connect  the  accident  with  a  defect  in 
any  of  the  appliances  or  with  negligence  of  the  company.  The  passenger  could 
not  recover  from  the  carrier  for  the  injury.*"^  In  an  action  against  a  railroad 
company  for  personal  injury,  the  evidence  showed  that  plaintiff,  while  a  pas- 
senger on  the  train,  in  rapid  motion,  was  struck  over  the  eye  by  a  hard  sub- 
stance, thought  by  surgeons  to  be  coal,  and  was  severely  injured.  Another  train 
was  at  the  time  passing,  and  the  engine  was  opposite  plaintiff.  There  was  no 
evidence  to  show  where  the  missile  came  from.  The  operatives  of  plaintiff's 
train  testified  that  they  knew  nothing  of  it,  and  did  nothing  to  cause  it,  and 
those'  of  the  passing  train  testified  that  nothing  was  thrown  or  escaped  from 
their  train.  There  was  evidence  that  the  appliances  and  machinery  of  the 
trains  were  in  good  order.  Instructions  that  there  was  no  evidence  for  the 
consideration  of  the  jury,  and  that  they  should  find  for  defendant,  were  prop- 
erly refused.^'' 

§§  3239-3248.  As  to  Negligent  Acts  of  Employees— §  3239.  In  Gen- 
eral.— The  term  "gross  negligence,"  relating  to  the  negligence  of  employees, 
means  negligence  materially  greater  than  the  lack  of  ordinary  care;  but  a 
finding  of  gross  negligence  should  be  sustained,  where  the  injury  likely  to  result 
from  failure  to  do  that  which  should  be  done  will  be  fatal  or  very  serious,  so 
that  a  finding  of  gross  negligence  by  a  railroad  company's  servants  is  justified 
where  an  express  train  is  run  past  a  station  without  slowing  up,  while  a  local 
train  is  stopping  to  discharge  passengers.^s 

§  3240.  Ejecting  Passenger. —  Proximate  Cause  of  Injury, — Where, 
in  an  action  for  the  death  of  a  trespasser  who  had  been  stealing  a  ride  on  a 
passenger  train,  it  appeared  that  deceased  was  instantaneously  killed,  and  his 
body  was  found  some  distance  from  the  place  of  his  ejection  and  on  the  oppo- 

65.  Injury  to  illiterate  and  ignorant  that  any  one  was  near  the  train  on  the 
person. — Rosen  v.  Boston,  187  Mass.  345,  outside  who  could  have  inflicted  it.  Plain- 
73  N.  E.  993,  68  L.  R.  A.  153.  tiff  contended  that  the  injury  was  caused 

66.  Passenger  injured  by  missile  from  by  a  loose  nut,  thrown  from  one  of  the 
outside  of  car. — Ginn  v.  Pennsylvania  R.  switches  of  defendant's  roadbed,  over 
Co.,  69  Atl.  992,  220  Pa.  552.  which  the  train  was  passing  at  the  time; 

In  an  action  against  a  street   car  com-  but  there  was  no  evidence   either  to  sus- 

pany  for  personal  injuries  caused  by  plain-  tain    such    contention,    or   to    connect    the 

tiffs  being  struck  by  a  missile  thrown  by  injury  with  any  defect  in  the  cars  or  ma- 

a  member  of  a  mob  composed  of  striking  chinery,  in  the  movement  of  the  train,  or 

employees     of     defendant     company     evi-  any    of   the   appliances    of   transportation, 

dence  considered,   and  held  insufficient  to  Held,    that    a   verdict    for    defendant    was 

justify  a  jury  finding  that  defendant  was  properly    directed.     Thomas    v.     Philadel- 

guilty    of    negligence.      Fewings    v.    Men-  phia,  etc.,  R.  Co.,  148  Pa.  180,  23  Atl.  989, 

denhall,  39  N.  W.  127,  88  Minn.  336,  60  L.  15    L.    R.   A.   416,   distinguishing  Pennsyl- 

R.   A.    601,   97   Am.    St.    Rep.    519.  vania   R.   Co.  v.   MacKinney,  124  Pa.   463, 

In  an  action  against  a  railroad  company  17  Atl.  14,  10  Am.  St.  Rep.  601,  2  L.  R.  A. 

for    personal    injuries,   it     appeared    that  830. 

plaintiff  was   a  passenger   on   defendant's  67.  Pennsylvania  R.  Co.  v.  MacKinney, 

cars;  that,  while  sitting  at  an  open  win-  124  Pa.   462,   17  Atl.  14,  10  Am.   St.   Rep. 

dow,  his  arm  was  struck  and  broken  by  a  601,  2  L.   R.  A.  820. 

missile;   that  he   did  not   see  the  missile;  68.  As  to  negligent  acts  of  employees.— 

and  that  it  was  not  found  in  the  car.     It  Renaud  v.  New  York,  etc.,  R.  Co.,  92  N. 

was  not  shown  what  caused  the  injury,  or  E.  710,  206  Mass.  557. 
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site  side  of  the  track,  his  death  was  not  shown  to  be  the  proximate  result  of 
his  ejection.*^ 

Authority  to  Eject  Passenger. — A  previous  course  of  conduct,  not  shown 
to  have  been  known  to  the  company,  or  its  proper  representative,  does  not 
establish  authority  to  eject.^" 

Unnecessary  Force. — On  an  issue  whether  a  conductor  on  a  street  car  used 
more  force  than  was  necessary  in  putting  a  passenger  off  the  car  on  his  refusal 
to  pay  his  fare,  it  appeared  that  the  conductor  had  to  use  force  to  put  the  plain- 
tiff off;  that  the  plaintiff  was  resisting;  that  the  plaintiff  landed  in  the  street 
on  his  head;  that  the  car  had  not  altogether  come  to  a  stop  when  the  conductor 
laid  hold  of  the  plaintiff,  but  had  stopped  by  the  time  the  conductor  had  the 
plaintiff  off  the  car.  This  evidence  was  held  insufficient  to  warrant  a  finding 
that  the  conductor  used  more  force  than  was  necessary.''^ 

Ticket  Taken  by  Conductor. — The  plaintiff  testified  that  he  got  on  the 
defendant's  train,  which  was  crowded,  and  that  he  gave  his  ticket  to  the  con- 
ductor, who  afterwards  asked  for  it  again,  and  denied  receiving  it.  Two  boys 
who  were  in  company  with  plaintiff  told  the  conductor  that  he  had  it,  but  the 
latter  ordered  the  plaintiff  to  leave  the  train.  He  got  off  when  the  conductor 
again  ordered  him  to  do  so,  but  immediately  got  back  on  the  train,  and  was 
carried  to  his  destination.  The  two  boys  corroborated  plaintiff's  testimony. 
The  conductor  testified  that  the  plaintiff  never  gave  him  a  ticket,  and  that  after 
leaving  the  train  he  got  on  again,  and  rode.  The  evidence  is  sufficient  to  sus- 
tain a  judgment  against  the  company  for  the  wrongful  ejection  of  the  plain- 
tiff.''2 

Passenger  Refusing  to  Pay  Fare. — Plaintiff,  who  was  traveling  with  his 
sister,  presented  a  ticket  for  one  fare,  and  a  sum  of  money,  less  than  the  legal 
rate,  for  the  other,  and  was  ejected  by  the  conductor  for  refusal  to  pay  the  full 
fare.  At  the  trial  of  an  action  therefor,  plaintiff's  contention  was  that  the 
ticket  was  given  to  cover  his  fare,  and  the  cash  to  cover  his  sister's  fare,  and 
that  his  sister  was  responsible  for  the  extra  amount  demanded.  The  evidence 
did  not  show  that  the  conductor  had  reason  to  so  understand  the  matter,  and 
it  appeared  that  plaintiff's  sister  had  offered  to  pay  the  additional  amount,  but 
plaintiff  refused  to  allow  her  to  do  so,  and,  on  being  ejected,  exclaimed  that 
he  would  "get  $10,000  for  this."  A  verdict  for  plaintiff  was  not  sustained  by 
the  evidence.''^ 

Passenger  Carried  Past  Destination. — Where,  at  the  time  a  passenger 
reached  his  destination,  he  was  asleep,  and  so  continued  until  the  train  had  left 
the  station,  when  the  conductor  discovered  him  and  his  companion,  and,  while 
the  train  was  in  motion,  ejected  them,  and  a  passenger  on  the  train  testified 
that  the  conductor  and  porter  put  plaintiff  and  his  companion  off  the  train,  and 
came  back  laughing,  and  stated  that  the  last  they  saw  of  them  they  were  turn- 
ing somersaults  along  the  track,  a  verdict  in  favor  of  plaintiff  was  supported  by 
the  evidence.^* 

Passenger  Answering  Description  on  Ticket. — Where  a  passenger  was 
ejected  from  a  railroad  train  by  reason  of  a  defect  in  her  return  ticket  in  fail- 
ing to  properly  describe  her  personal  characteristics,  evidence  that  the  conductor 
who  ejected  her  was  the  conductor  who  punched  the  ticket  on  the  going  trip, 
and  that  he  was  acquainted  with  her,  was  insufficient  to  establish  that  he  had 

69.  Ejecting  passenger. — Morgan  v.  Or-  bama,  etc.,  R.  Co.  v.  Bell  (Mass.),  29  So. 
egon   Short   Line   R.   Co.,   83   Pac.   576,   30       818. 

Utah  82.  73.   Passenger  refusing-  to    pay    fare.— 

70.  Authority  to  eject  passenger. — Chi-  Houston,  etc.,  R.  Co.  v.  Faulkner  (Tex. 
cago,  etc.,  R.  Co.  v.  Moran,  129  111.  App.  38.       Civ.  App.),  56  S.  W.  253. 

71.  Unnecessary  force. — ^McGarry  v.  74.  Passenger  carried  past  destination. 
Holyoke  St.  R.  Co.,  182  Mass.  133,  65  N.  — International,  etc.,  R.  Co.  v.  Bohannon 
E.   45.  (Tex.  Civ.  App.),  71  S.  W.  776. 

72.  Ticket    taken    by    conductor. — Ala- 
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knowledge  that  plaintiff  was  the  same  person  who  presented  the  going  part  of 
the  ticket,  where  he  and  the  brakeman  on  the  going  train  both  testified  that 
they  did  not  see  plaintiff  on  such  train,  but  that  they  remembered  seeing  plain- 
tiff's  daughter  thereonJ^ 

Passenger.  Riding  on  Freight  Train. — Where  a. passenger  who  boarded  a 
freight  train  without  a  required  permit  was  carried  back  to  the  place  where  he 
embarked,  and  put  off  the  train  without  force,  and  it  was  not  shown  that  he  de- 
manded a  return  of  the  money  paid  for  his  ticket,  or  that  he  was  prevented 
from  making  the  desired  journey  on  that  day,  no  damage  was  shown. ''^  Plain- 
tiff was  ordered  off  a  freight  train  by  a  brakeman,  who  had  consented  that  he 
should  ride,  having  accepted  the  regular  fare.  Plaintiff  refused  to  go,  when 
the  brakeman  knocked  him  off.  In  an  action  for  the  injuries  resulting  defend- 
ant went  to  trial  under  a  general  denial.  Plaintiff  testified  that  he  had  no 
knowledge  of  a  rule  forbidding  trainmen  to  permit  persons  to  ride  on  freight 
trains.  He  had  frequently  seen  persons  riding  on  such  trains.  During  the  pain 
caused  by  the  injury  he  stated  that  he  had  been  knocked  off  after  he  had  paid 
his  fare.  Defendant's  evidence  was  almost  wholly  directed  to  show  that  the 
brakeman  had  no  authority  to  eject  trespassers.  The  brakeman  did  not  testify. 
On  appeal  defendant  contended  that  plaintiff  rode  through  collusion  with  the 
.  brakeman  to  defraud  the  cornpany.  The  evidence  did  not  support  such  a  de- 
fense.'''^ 

Passenger  Taken  Back  on  Train. — An  unlawful  ejection,  or  any  willful 
disregard  of  the  plaintiff's  rights  as  a  passenger,  authorizing  punitive  damages, 
is  not  shown  by  testimony  that,  when  her  train  reached  the  natural  and  con- 
templated place  for  her  to  change  for  her  destination,  but  where  she  thought 
she  would  only  have  to  step  from  the  coach  on  which  she  was  to  the  coach  for 
her  destination,  the  porter  picked  up  her  baggage,  and  told  her  she  would  have 
to  get  off  there,  and,  on  her  protesting  that  she  had  been  told  that  she  would 
only  have  to  step  into  another  coach,  carried  her  things  off,  saying  it  was  the 
conductor's  orders;  she  having,  when  it  was  discovered  that  her  train  had 
gone,  been  let  back  on  to  the  train  from  which  she  had  alighted,  with  a  view  to 
making  connection  at  another  point,  though  she  testified  that  when  this  was 
suggested  to  the  conductor  by  a  stranger,  the  conductor  said  "in  a  rather  gruff 
kind  of  way"  that  he  supposed  she  could  get  back  on  the  train.'^^ 

Expense  Incurred  by  Ejection. — The  plaintiff  was  wrongfully  ejected  from 
the  defendant's  train  at  night,  and  stayed  at  a  hotel  until  the  afternoon  of  the 
next  day.  Her  son  testified  that  he  paid  one  dollar  and  seventy-five  cents  for 
his  mother  for  her  hotel  bill.  This  was  sufficient  to  show  that  the  bill  was  rea- 
sonable, and  that  it  was  paid  with  the  plaintiff's  money.' ^ 

Testimony  of  Plaintiff. — In  an  action  against  a  railroad  company  by  a 
trespasser  on  a  train  for  injuries,  the  plaintiff's  evidence  that  he  was  kicked 
from  the  train  by  one  of  the  defendant's  brakeman  is  insufficient  to  establish 

75.  Passenger  answering  description  on  presence,  but  the  carrier's  brakeman  had 
ticket. — Western  Maryland  R.  Co.  v.  been  exercising  such  authority  for  so  long 
Schaun,  55  Atl.  701,  97  Md.  563.  that    the   carrier    should    have  known    it, 

76.  Passenger  riding  on  freight  train. —  then  "plaintiff  had  the  right  to  presume 
Ellis  V.  Houston,  etc.,  R.  Co.,  70  S.  W.  that  such  duties."  Held  erroneous,  for 
114,  30  Tex.  Civ.  App.  172.  authorizing    such    presumption,    especially 

77.  Texas,  etc.,  R.  Co.  v.  Black,  57  S.  in  view  of  evidence  tending  to  shov/  that 
W.   330,   23   Tex.    Civ.   App.    119.  plaintiff  was  informed  that  the  brakeman 

In   an   action   for  personal   injuries   the  was  acting  without  authority.     Judgment 

court  instructed  that  if  a  carrier  of  pas-  78  S.  W.  349,  reversed  in  Missouri,  etc.,  R. 

sengers   was    using   for    its   purposes   the  Co.  v.  Huff,  81  S.  W.  525,  98  Tex.  110. 

kind     of    freight     train     which     plaintiff  78.    Passenger    taken    back    on    train.— 

horded,  and  if  plaintiff  paid  his  fare  to  a  Taber  v.  Seaboard,  etc.,  Railway,  63  S.  E. 

brakeman,  and  was  authorized  by  him  to  311,  81  S.  C.  317. 

board  the  train,  though  the  brakeman  had  79.    Expense   incurred   by   ejection.— St. 

no    express    authority,    and    if  the     con-  Louis,    etc.,    R.    Co.  v.    McAnellia    (Tex. 

ductor    had    no    knowledge    of    plaintiff's  Civ.  App.),  110  S.  W.  936. 
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that  fact  as  against  the  positive  evidence  of  every  person  connected  with  the 
operation  of  the  train  at  the  time  of  the  injury,  the  most  of  which  was  undis- 
puted.*° 

Instances  of  Sufficiency  of  Evidence. — For  other  circumstances  of  suffi- 
ciency of  evidence,  see  cases  in  footnote.^^ 


80.  Testimony  of  plaintiff. — Murphy  v. 
New  York,  etc.,  R.  Co.,  92  N.  Y.  S.  192, 
101  App.  Div.  610. 

In  an  action  against  a  carrier  for  per- 
sonal injuries,  plaintiff  testified  that  he 
paid  the  conductor  the  fare,  and  asked  to 
be  put  off  at  a  certain  station,  and  that 
the  conductor  said  he  would  stop  there; 
that  the  train  stopped  200  yards  before 
reaching  the  station,  but  plaintiff  did  not 
get  off  there,  supposing  it  would  stop 
when  it  reached  the  platform;  that  on 
the  train's  passing  the  platform  plaintiff 
went  to  the  conductor,  and  said  he  wanted 
to  get  off;  that  the  conductor  said: 
"God  damm  you,  why  didn't  you  get  off 
when  the  train  stopped?  *  *  *  Get  off 
here;"  that  the  train  was  running  fifteen 
miles  an  hour,  and  he  asked  the  conductor 
to  stop  it,  but  that  the  conductor 
said,  ''God  damn  you,  get  off  here,''  and 
pushed  him  off.  In  the  fall  plaintiff  was 
injured.  Another  witness  corroborated 
plaintiff.  Defendant's  conductor,  brake- 
man,  and  a  passenger  contradicted  plain- 
tiff, and  testified  that  he  jumped  off  of 
his  own  accord.  Held  that,  in  view  of 
the  conflict  in  the  evidence,  and  the  trial 
judge's  approval  of  the  verdict  for  plain- 
tiff, it  should  not  be  disturbed.  East  Ten- 
nessee, etc.,  R.  Co.  V.  Hyde,  89  Ga.  731, 
15  S.   E.  621. 

81.  Evidence  held  sufficient. — Arkansas. 
— St.  Louis,  etc.,  R.  Co.  v.  Dallas,  93  Ark. 
209,  124  S.  W.  247;  Little  Rock  R.,  etc., 
Co.  V.  Dobbins,  95  S.  W.  788,  78  Ark.  553. 

Georgia. — Southern  R.  Co.  v.  Merritt, 
47   S.   E.  908.  120  Ga.  409. 

Idaho. — Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Idaho  477,  90  Pac.  984,  12  L. 
R.  A.,  N.  S.,  184. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Robinett,  107  S.  W.  763,  32  Ky.  L.  Rep. 
1077;  South  Covington,  etc.,  St.  R.  Co. 
V.   Burns,   150   S.  W.  343,   150   Ky.   348. 

Utah. — 'Slatter  v.  Oregon,  etc.,  R.  Co., 
118   Pac.   831,   39  Utah   596. 

In  an  action  against  a  carrier  for  the 
ejection  of  an  intoxicated  passenger  at 
such  a  point  that  he  was  thereby  drowned, 
evidence  held  sufficient  to  show  that  he 
was  put  off  at  a  reasonably  safe  place, 
that  he  was  not  guilty  of  contributory 
negligence,  and  that  he  came  to  his 
death  by  drowning.  Bennett  v.  Seattle 
Elect.  Co.,  105  Pac.  285,  56  Wash.  407. 

In  an  action  to  recover  for  ejection  of 
a  passenger  from  a  freight  train  because 
he  had  no  ticket,  evidence  held  to  warrant 
a  finding  that  the  passenger  paid  his  fare 
and  believed   in  good  faith  that  a  permit 


issued  him  was  the  evidence  of  his  right 
to  transportation,  and  that  he  was  not  at 
fault  in  failing  to  discover  the  agent's 
mistake  in  not  giving  him  a  ticket.  Olson 
V.  Northern  Pac.  R.  Co.,  96  Pac.  150,  49 
Wash.  626,  18  L.  R.  A.,  N.  S.,  209. 

Alabama. — Louisville,  etc.,  R.  Co.  v. 
Perkins,  39  So.  305,  144  Ala.  325. 

G^o^gJa.^Watson  v.  Southern  R.  Co., 
64  S.  E.  549,  132  Ga.  552. 

Kentucky. — Louisville,  etc.,  R.  Co.  z'. 
Setser   (Ky.),  128  S.  W.  341. 

Mississippi. — Mobile,  etc.,  R.  Co.  v. 
Jackson,  92  Miss.  517,  46  So.  143. 

Washington. — Knapp  v.  Northern  Pac. 
R.   Co.,   106   Pac.   190,   56  Wash.   662.  < 

Wisconsin. — Hirte  v.  Eastern  Wiscon- 
sin R.,  etc.,  Co.,  106  N.  W.  1068,  127  Wis. 
230. 

In  an  action  against  a  railroad  for  the 
wrongful  ejection  of  a  passenger,  evidence 
held  insufficient  to  support  findings  that 
the  conductor  received  plaintiff's  ticket 
as  entitling  him  to  travel,  or  without  no- 
tifying him  that  it  was  of  no  value,  or 
that  plaintiff  intimated  in  any  way  that 
he  would  pay  his  fare  or  present  a  valid 
ticket  if  the  ticket  which  was  taken  up 
should  be  returned.  Elliott  v.  Southern 
Pac.  Co.,  79  Pac.  420,  145  Cal.  441,  68  L. 
R.   A.   393. 

In  an  action  by  one  traveling  upon  a 
coupon  ticket,  issited  for  transportation 
over  several  roads,  for  damages  for  his 
ejection  by  the  last  carrier  on  the  ground 
that  the  time  limit  contained  in  the  ticket 
had  expired,  evidence  held  not  to  show 
that  the  time  limit  fixed  in  the  ticket  by 
the  issuing  carrier  was  unreasonable. 
Brian  v.  Oregon  Short  Line  R.  Co.,  105 
Pac.  489,  40  Mont.  109,  25  L.  R.  A.,  N. 
S.,  459,  20  Am.  &  Eng.  Ann.  Cas.  311. 

In  an  action  against  a  railroad  company 
for  injuries  resulting  from  the  ejection  of 
a  drunken  passenger,  evidence  held  not  to 
show  that  he  was  in  such  a  condition  that 
he  would  probably  not  be  able  to  take 
care  of  himself  when  ejected  shortly  after 
noon  on  a  not  inclement  day  in  April. 
Tuttle  V.  Cincinnati,  etc.,  R.  Co.,  80  S.  W. 
802,   26   Ky.   L.   Rep.   152. 

Evidence  considered,  and  held  to  show 
that  a  passenger  who  boarded  a  train 
without  procuring  a  ticket  did  not  exercise 
proper  diligence  to  procure  a  ticket  be- 
fore the  train  started,  and  that  he  was  not 
entitled  to  recover  damages  caused  by  his 
ejection  from  the  train  after  it  had  left 
the  depot.  Indianapolis,  etc.,  R.  Co.  v. 
Kennedy,  77  Ind.  507. 


2785  ACTIONS.  §  3241 

§  3241.  Assaulting  Passenger. — Evidence  that  a  passenger  was  assaulted 
by  one  who  was  acting  as  a  brakeman  is  sufficient  to  support  a  finding  that  he 
was  so  acting  by  the  authority  of  those  who  were  authorized  by  the  company 
to  assign  brakemen  to  duty  on  that  train.^^  where  a  train  reached  a  terminal 
station  at  which  train  crews  are  changed,  and  the  coach  in  which  passengers 
were  riding  was  taken  out  of  the  train  without  notice  to  passengers  and  placed 
on  a  siding  about  four  hundred  feet  away  while  one  of  the  passengers  was  in 
the  dining  room  eating  breakfast,  and  when  the  passenger  returned  to  the  train 
he  found  a  new  crew  in  charge  and  the  car  in  which  he  had  been  riding  and 
which  contained  his  baggage  had  been  set  out,  and  when  he  went  to  that  car 
the  brakeman  who  had  been  with  the  train  up  to  that  point  was  present  with 
uniform  and  assuming  to  be  in  control  of  the  car,  and,  when  chided  for  not 
warning  the  passengers  that  the  car  containing  their  baggage  was  to  be  cut  out, 
made  a  violent  assault  on  the  passenger,  the  testimony  is  sufficient  to  support 
the  verdict  of  the  jury,  finding  the  company  liable  for  the  injuries  inflicted,  on 
the  theory  that  the  brakeman  was  a  servant  of  the  company  and  in  the  line  of 
his  employment  when  the  assault  was  made.*^  In  an  action  against  a  railroad 
for  a  rape  committed  on  a  passenger  by  a  brakeman,  the  absence  of  complaint 
does  not  conclusively  disprove  the  charge,  but  the  jury  are  to  consider  all  of  the 
facts  and  circumstances  surrounding  all  connected  with  the  transaction,  includ- 
ing the  age,  intelligence,  and  experience  of  the  plaintiff.^*  Where  the  defend- 
ant's version  of  an  assault  made  on  the  plaintiff  by  a  conductor  on  one  of  its 
cars,  uncontradicted  by  any  testimony  except  that  of  the  plaintiff,,  is  to  the  ef- 
fect that  the  plaintiff  fell  in  jumping  ofif  the  car  while  in  motion,  and  the  con- 
ductor stopped  the  car,  and  went  back  to  make  inquiries,  whereupon,  after  some 
conversation,  the  plaintiff,  who  was  suffering  from  a  broken  ankle,  followed 
and  struck  him,  and  was  dealt  a  blow  in  return,  a  verdict  for  the  defendant 
will  not  be  disturbed  on  the  ground  that  the  story  is  too  incredible  to  justify 
it_85  Where  a  child  riding  on  the  platform  of  a  street  car  is  of  such  tender 
years  as  not  to  be  chargeable  with  negligence,  and  there  is  some  evidence,  al- 
though disputed,  that  the  conductor  approached  for  fare  in  a  manner  calculated 
to  frighten  him,  so  that  he  jumped  and  was  injured,  the  case  is  for  the  jury.^^ 
The  plaintiff  recovered  a  verdict  against  a  railroad  company.  His  case  was  to 
the  effect  that  the  conductor  and  several  passengers,  by  talking  about  robbing 
him  and  throwing  him  off  the  train,  so  frightened  him  that  he  jumped  off  and 
was  injured.  It  was  proved  that  he  had  been  drinking,  and  there  was  evidence 
tending  to  prove  him  to  have  been  suffering  from  dehrium  tremens,  or  from  a 
disordered  mind,  and  the  conductor's  testimony  wholly  contradicted  plaintiff's. 
A  new  trial  was  granted.^'?     In  an  action  by  a  passenger  for  assault  by  an  em- 

82.    Assaulting    passenger. — Conger     v.  tion  was   given  voluntarily,   after  the  de- 

St.    Paul,    etc.,    R.    Co.,    45    Minn.   207,    47  nial  of  a  motion  for  a  bill  of  particulars, 

N.  W.  788.       '  ^nd  ^t  3-  ti™^  when  the  attorney  was  un- 

In  an  action  for  an  assault  on  plaintiff  der  no  obligation  to  give  the  information, 

by   a    conductor,    evidence    held    sufficient  which   was   given  over  the  telephone,   did 

to  sustain  a  judgment  for  plaintiff.  Yazoo,  not  show  such  bad  faith  of  plaintiff  as  to 

etc.,  R.  Co.  V.  Shelby,  95  Miss.  155,  48  So.  impeach    him,    authorizing    for    defendant. 

403.  Cohen   v.     Brooklyn,   etc.,     R.     Co.    (App. 

In  trespass   for  assault   and  battery  by  Term.),  115  N.  Y.  S.  1101. 

employees  of  a  carrier  upon  one  about  to  83.   Morey  v.   Chicago,   etc.,   R.   Co.,   119 

take  passage  on  its  car,  evidence  held  to  Pac.  544,  86  Kan.  73. 

sustain  a  verdict   for  plaintiff.     Wilcox  v.  84.    Garvik   v.    Burlington,    etc.,    R.    Co., 

Rhode  Island  Co.,  70  Atl.  913,  29  R.  I.  292;  108  N.  W.  327,  131  Iowa  415,  117  Am.  St. 

Bishop  V.  Bishop  (R.  I.),  70  Atl.  966;  Hoi-  Rep.  432. 

ley  V.  Jamestown,  etc.,  Ferry  Co.   (R.  I.),  85.  James  v.  Metropolitan  St.  R.  Co.,  80 

71  Atl.  69.  N.  Y.   S.   710,   80  App.   Div.   364. 

In  an  action  for  an  assault  on  car  No.  86.  Sandford  v.  Hestonville,  etc.,  R.  Co., 

3,717,   proof   that   plaintiff's    attorney   had  153   Pa.   300,   25   Atl.   833. 

informed   defendant   that   the   assault    oc-  87.   Spohn  v.   Missouri   Pac.   R.   Co.,   87 

curred  on  car  (No.  3,771,  the  the  informa-  Mo.   74. 
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ployee,  where  the  evidence  tended  to  show  that  it  was  mahcious  and  vicious, 
the  question  of  exemplary  damages  was  properly  submitted.** 

§  3242.  Escorting  Passenger  Across  Track. — In  an  action  for  the  kill- 
ing of  a  passenger  at  a  railroad  station,  evidence  held  not  to  show  that  at  the 
time  of  the  accident  deceased  was  being  escorted  across  the  tracks  by  an  agent 
of  defendant.** 

§  3243.  Controlling  Conduct  of  Other  Passengers. — In  an  action  by  a 
woman  passenger  against  a  railroad  company  to  recover  damages  for  personal 
injuries,  caused  by  another  passenger  sitting  in  front  of  her  tossing  through  an 
open  window  an  empty  bottle,  which  broke  against  a  car  on  another  track,  and 
fragments  of  it  returned  through  the  open  window  at  which  plaintiff  was 
seated,  injuring  her  in  the  face,  the  evidence  was  held  not  sufficient  to  sustain 
a  verdict  against  the  railroad  company.*"  Car  employees  were  sufficiently  shown 
to  have  known  of  the  use  of  profane  language  by  the  plaintiff's  fellow  passen- 
gers, where  the  conductor  had  passed  through  the  car,  taking  up  tickets,  and 
other  employees  had  swept  it  out,  after  plaintiff  had  become  a  passenger.®^ 
In  an  action  by  a  woman,  a  passenger  on  a  street  car,  to  recover  against  the 
railroad  company  for  injuries  received  from  an  intoxicated  passenger,  where  the 
only  negligence  alleged  was  allowing  the  man  to  enter  the  car  when  he  appeared 
intoxicated,  it  was  error  to  submit  the  case  to  the  jury  where  the  evidence  showed 
that  there  was  no  appearance  of  intoxication  until  he  was  asked  to  pay  his 
fare.92 

§  3244.  Aiding  in  Making  Arrests. — Evidence  that  on  demand  of  police 
officers  who  were  endeavoring  to  arrest  plaintiff,  a  passenger  on  defendant's 
train,  defendant's  conductor  instructed  the  train  porter  to  deliver  to  such  officers 
the  key  to  a  water-closet,  wherein  plaintiff  had  locked  himself,  without  the  con- 
ductor's knowledge,  bolting  the  door  on  the  inside,  so  that  the  key  was  of  no 
avail,  and  that  the  train  remained  a  few  minutes  longer  at  the  station  while 
the  arrest  was  being  made,  did  not  show  that  the  conductor  aided  the  arrest.** 

88.  Germann  v.  Great  Northern  R.  Co.  started  out  at  the  back  of  the  car,  saying: 
(Minn.),  135  N.  W.  750.  "This  train  does  not  stop  at  all  stations." 

89.  Escorting  passenger  across  track.—  This  witness  also  testified  that  she  saw 
Dieckmann  v.  Chicago,  etc.,  R.  Co.  t^e  male  passenger  and  the  conductor 
(Iowa)     105   N    W    526  ^^^"^  together  twice,  but  this  was  shown  to 

90.  Controlling  conduct    of  other    pas-      ^^^^  ''"^  in  plaintiff's  presence,  who  was 
""•  ,*'     -T",.  :&  tTu-  4        r>        endeavoring  to  persuade  the  conductor  to 

r^/i  ^^     Q  r.  ^S         '^'    ^*'=-'    ^-  let  her  off  at  her  destination.     When  the 

L,o.,  41  ir-a.  super.  L,t.  «7.  ^^^^^  showed  up  at  the  preceding  station, 

In  an  action  for  injuries  by  a  passenger  the  conductor  informed  plaintiff  that  she 
inflicted  by  a  fellow  passenger,  evidence  would  have  to  get  off  there,  and  the  male 
held  to  justify  a  finding  that  the  con-  passenger  then  offered  to  conduct  her  to 
ductor  had  knowledge  or  opportunity  to  an  hotel  where  he  boarded.  Held,  that 
know  that  some  injury  was  threatened,  the  evidence  was  not  sufficient  to  estab- 
and  that  by  his  prompt  intervention  he  Hgh  plaintiffs  claim  that  while  she  was  a 
might  have  prevented  or  mitigated  it,  au-  passenger  on  defendant's  train  a  conspir- 
thorizing  a  recovery.  Kline  v.  Milwaukee  acy  was  formed  between  the  male  pas- 
Elect.  R.,  etc.,  Co.,  131  N.  W.  427,  146  senger,  the  conductor,  and  the  porter  to 
Wis.  134,  Ann.  Cas.  1912C,  276.  place     plaintiff    in    the    male     passenger's 

It  appeared  that  after  the  train  started  power,  to  enable  him  to  ravish  her.   Sira 

plaintiff  was   informed   by  the   conductor  v.  Wabash  R.  Co.,  115  Mo.  127,  21  S.  W. 

that   the   train   did   not   stop   at   the   place  905,  37  Am.  St.  Rep.  386. 
of    her    destination,    and    that    she    would  91.   Texas,   etc..   R.   Co.  v.   Kingston,   30 

have  to   get   off  at  the   preceding  station.  Tex.   Civ.  App.  24,   68   S.  W.  518. 
One   of  plaintiff's   witnesses   testified  that  92.   Brehony  v.   Pottsville  Union  Tract, 

a   male   passenger,   who   had   intruded   his  Co.,  66  Atl.  1006,  218  Pa.  123. 
attentions    on  plaintiff,   afterwards   had   a  93.  Aiding  in  making  arrests. — Bowden 

conversation   with   the   negro   porter,   and  v.  Atlantic,   etc.,   R.   Co.,  144  N.'  C.  28,   56 

gave   him   half   a   dollar,   when   the   negro  S.   E.   558. 
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§  3245.  Negligently  Closing  Door.— A  passenger,  after  closing  the  door 
to  the  lavatory,  threw  her  hand  up  against  the  side  of  the  lavatory  to  steady 
herself,  so  that  her  little  fipger  was  between  the  door  and  the  door  jamb.  At 
that  moment  a  brakeman  came  up  behind  her,  opened  the  door,  went  in,  and 
closed  it.  As  he  opened  it,  the  passenger's  finger  fell  into  the  crack  thus  made, 
and  was  crushed  when  the  door  was  closed.  The  evidence  was  held  to  be  in- 
sufficient to  show  negligence.84  The  plaintiff,  a  passenger  on  a  street  car,  be- 
ing unable  to  see  out  by  reason  of  frost  on  the  windows,  and  believing  that  the 
next  street  was  the  place  where  he  desired  to  alight,  signaled  the  conductor  to 
stop  and  walked  toward  the  door,  which  the  conductor  opened.  The  car  was 
stopped  "unusually  sudden,"  and  plaintiff  discovered  that  he  had  not  yet  reached 
his  stopping  place,  so  informed  the  conductor,  and  placed  his  hand  against  the 
door  jamb  in  plain  sight  of  the  conductor,  with  his  thurhb  in  the  slot  in  which 
the  door  ran,  to  support  himself  against  the  sudden  starting  of  the  car.  The 
conductor  became  enraged,  and  slammed  the  door  on  plaintiff's  thumb.  The 
evidence  was  held  sufficient  to  warrant  a  finding  that  the  conductor,  by  the  ex- 
ercise of  ordinary  care,  could  have  known  that  the  plaintiff's  thumb  was  in  the 
slot,  and  was  therefore  negligent  in  closing  the  door  as  he  did.^^  g^^  negli- 
gence is  not  shown,  and,  if  anything,  contributory  negligence,  by  evidence  that, 
as  a  passenger  who  had  been  standing  on  the  platform  of  a  car  of  an  elevated 
train  started  to  enter  the  car,  the  guard  closed  the  sliding  door,  jamming  the 
passenger's  fingers  between  the  door  and  the  sill;  that  the  guard  looked  just 
before  closing  the  door,  and  the  passenger's  hand  was  not  on  the  sill;  and  that 
the  passenger  did  not  see  that  the  door  was  being  closed.^® 

§  3246.  Inviting  Passenger  on  Engine.— The  plaintiff's  testimony  that 
the  conductor  was  in  charge  of  the  train,  and  was  giving  orders  in  connection 
therewith,  and  had  authority  over  the  train,  and  went  with  the  plaintiff  to  the 
engine,  does  not  show  authority  on  the  part  of  the  conductor  to  waive  a  written 
contract  providing  that  plaintiff  "shall,  while  the  train  is  in  motion,  ride  in  the 
caboose  attached  to  the  train  conveying  the  stock,"  since,  to  prove  such  a  waiver, 
it  rested  on  the  plaintiff  to  affirmatively  show  that  it  was  within  the  apparent 
scope  of  the  conductor's  authority  to  waive  the  benefit  of  the  contract,  and  that 
plaintiff  did  not  know  or  have  reasonable  grounds  to  believe  that  the  conductor 
was  exceeding  his  authority.^'''  In  an  action  for  injuries  to  the  plaintiff,  a  boy 
fifteen  years  old,  received  while  attempting  to  board  the  defendant's  train,  mov- 
ing at  the  rate  of  three  miles  an  hour,  it  appeared  that  one  of  the  defendant's 
engineers,  while  standing  by  his  engine  at  a  station,  asked  plaintiff  to  get  him 
some  paint.  When  the  plaintiff  returned  with  the  paint,  the  engine  was  gone, 
and  he  went  to  a  flag  house  near  by,  where  he  waited  about  an  hour,  explaining 
to  a  switchman  his  errand  for  the  paint.  The  engineer  of  a  passing  train  waved 
his  hand  at  the  switchman,  who  suggested  to  plaintiff  that  it  was  the  engineer 
who  sent  him  for  the  paint,  and  that  he  "imagined"  that  this  engineer  was 
looking  for  plaintiff,  whereupon  plaintiff  attempted  to  board  the  train,  and  was 
injured.  The  evidence  was  not  sufficient  to  show  that  the  engineer  invited  the 
plaintiff  to  get  on  his  train. ^^ 

§  3247.  Putting  Up  Berth. — In  an  action  by  a  passenger  against  a  rail- 
road company  for  injury  received  by  the  falling  of  a  berth,  it  appeared  that  the 
accident  happened  on  a  car  on   which   it  was  understood  that  the  passengers 

94.  Negligently  closing  door. — Martin  v.  97.  Inviting  passenger  on  engine. — Illi- 

Missouri  Pac.   R.  Co.,  119   S.  W.  444,  137  nois   Cent.   R.   Co.   v.  Jennings,   83   N.   E. 

Mo.  App.  69  i.  403,    229    III.    608. 

96.    Carroll   v.    Boston,    etc.,    R.    Co.,    71  98.    Connaughton   v.    Brooklyn,    etc.,    R. 

N.    E.   89,    186    Mass.   97.  Co.,  13  Misc.  Rep.  401,  34  N.  Y.  S.  243,  68 

96.     O'Rourke    v.    Interborough    Rapid  N.  Y.  St.  Rep.  122. 
Trans.  Co.,  92  N.  Y.  S.  317,  46  Misc.  Rep. 
453. 
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should  look  after  their  own  berths,  and  were  accordingly  charged  a  low  rate  of 
fare.  Soon  after  the  accident,  plaintiff  wrote  the  company  that  she  was  injured 
by  the  carelessness  of  one  of  its  employees.  Shortly  afterwards,  in  a  letter  to 
the  company,  she  said  that  it  was  a  newsboy  who  pushed  the  berth  up.  On  the 
trial  she  testified  that  she  thought  it  was  a  brakeman.  There  was  sufficient  evi- 
dence that  the  injury  resulted  by  reason  of  the  negligence  of  an  agent  of  the 
company  to  sustain  a  verdict  for  the  plaintiff.®^ 

§  3248.  Injury  to  Passenger  in  Custody  of  Employee. — The  fact  that 
the  superintendent  of  a  railroad  is  in  the  same  car  with  a  slave  who  is  being 
carried  as  a  passenger,  and  who  is  run  over  and  injured  on  account  of  leaving 
it,  is  not  sufficient  to  charge  the  road,  when  there  is  no  evidence  that  the  super- 
intendent saw  the  slave  leave  the  car  or  permitted  him  to  do  so.i 

§  3249.  As  to  Negligence  in  Respect  to, Condition  of  Carrier's  Prem- 
ises.— Passenger  Invited  to  Place  of  Danger. — A  prospective  passenger,  in- 
jured by  falling  into  a  hole  in  a  corner  of  depot  grounds  not  for  use  by  pas- 
sengers, claimed  that  he  was  directed  by  the  company's  employee  to  go  from 
the  passenger  depot  to  the  freight  depot  to  get  a  ticket.  He  believed,  but  would 
not  swear  positively,  that  the  defendant's  night  clerk  was  the  one  giving  such 
direction,  in  attempting  to  obey  which  he  came  to  his  hurt.  The  night  clerk 
and  train  dispatcher,  who  alone  were  about  the  premises  at  the  time,  positively 
denied  giving  any  such  direction,  and  both  knew  that  tickets  were  not  sold  at 
the  freight  depot.  The  person  accompanying  the  plaintiff  testified  that  after- 
wards, on  purchasing  a  ticket  from  the  night  clerk,  the  plaintiff  said,  "You  came 
near  getting  me  killed,"  to  which  no  reply  was  made,  but  did  not  identify  the 
clerk  as  the  person  giving  the  direction.  The  evidence  was  insufficient  to  show 
such  an  express  invitation  by  an  authorized  agent  of  the  company  as  to  require 
a  reversal  of  judgment  in  its  favor.^ 

Defective  Platform. — Where  a  person  was  injured  by  falling  off  a  plat- 
form which  was  built  by  the  side  of  a  street  railway,  and  used  by  it,  and  at 
which  the  company  regularly  stopped  its  cars  to  take  on  and  discharge  passen- 
gers, a  finding  that  the  company  had  adopted  the  platform,  and  invited  the  pub- 
lic to  use  it  in  getting  on  and  off  the  cars,  was  justified.^  Evidence  that  plain- 
tiff slipped  on  a  platform  at  the  bottom  of  a  flight  of  stairs,  where  there  was  a 
slight  snow  over  thin  ice  above  a  depression  of  from  one-eighth  to  three-eighths 
of  an  inch,  does  not  warrant  a  finding  that  the  depression  was  the  proximate 
or  a  concurrent  cause  of  the  accident.* 

Permitting  Banana  Peel  to  Remain  on  Platform. — The  fact  that  a  ban- 
ana peeling  was  on  a  stairway  leading  to  a  street-railway  station,  on  which  a 
passenger  stepped,  causing  him  to  fall,  would  not  support  a  verdict  against  the 
railway  company  for  injuries,  in  the  absence  of  a  showing  of  negligence  in  per- 
mitting it  to  remain  there.^  Testimony  in  an  action  for  injury  to  a  passenger 
on  an  elevated  railroad,  by  slipping  on  a  banana  peel  on  the  carrier's  station 
platform,  describing  the  peel  in  the  following  terms:  "It  felt  dry,  gritty,  as  if 
there  were  dirt  on  it,"  as  if  "trampled  over  a  good  deal,"  as  "flattened  down, 
and  black  in  color,"  "every  bit  of  it  was  black,  there  wasn't  a  particle  of  yel- 
low," and  as  "black,  flattened  out,  and  gritty,"  authorized  an  inference  that  it 
had  not  been  dropped  a  moment  before  by  a  passenger,  and  consequently  fur- 

99.     Putting   up   berth. — Northern    Pac.  3.      Defective     platform. — Haselton     v. 

R.  Co.  V.  Hess,  2  Wash.  383,  26  Pac.  866.  Portsmouth,    etc.,    Railway,    53    Atl.    1015, 

1.  Injury  to  passenger  in  custody  of  em-      71  N.  H.  589. 

ployee. — Mitchell  v.  Western,  etc.,  R.  Co.,  4.    Rusk  v.  Manhattan  R.  Co.,  61  N.  Y. 

30   Ga.  22.  S.   384,   46   App.    Div.    100. 

2.  As  to  negligence  in  respect  to  con-  5.   Permitting  banana    peel    to    remain 
dition  of  the  carrier's  premises. — Davis  v.  on    platform. — Benson   v.     Manhattan     R. 
nouston,    etc.,    R.    Co.,    OS    S.    W.   733,   29  Co.,  65  N.  Y.  S.  271,  31  Misc.  Rep.  723. 
Tex.  Civ.  App.  42. 
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nished  evidence  of  negligence  of  the  carrier's  employee  at  the  station,  whose 
•duty  included  the  observing  and  removing  of  anything  on  the  platform  inter- 
fering with  the  safety  of  passengers. ^ 

Passenger  Injured  by  Crowd  at  Station. — In  an  action  by  a  woman 
against  a  railroad  company  to  recover  damages  for  personal  injuries,  a  verdict 
and  judgment  for  the  plaintiff  will  be  sustained,  where  the  evidence  tended  to 
show  that  as  the  plaintiff,  an  intending  passenger,  was  crossing  the  corridor 
from  the  waiting  room  to  the  train  shed  of  a  large  terminal  station,  she  was 
surrounded  and  thrown  down  by  a  rush  of  several  hundred  students,  who  were 
attending  the  departure  of  a  football  team,  that  the  crowd  had  been  in  the  cor- 
ridor for  nearly  half  an  hour,  had  been  behaving  in  a  boisterous  and  disorderly 
manner,  and  that  after  the  plaintiff  had  fallen  they  formed  a  ring  and  danced 
around  her,  inflicting  further  injuries  as  she  lay  prostrate.'' 

Defective  or  Slippery  Steps  to  Platform. — At  a  place  where  the  defend- 
ant's railroad  had  been  elevated,  and  a  station  built  on  one  side  of  the  tracks, 
approached  by  flights  of  steps,  and  a  wall  and  steps  were  being  constructed  on 
the  other  side  of  the  tracks,  preparatory  to  construction  of  a  station  there,  the 
plaintiff,  a  stranger,  without  making  any  inquiries  as  to  how  to  get  to  the  station, 
started  up  the  unfinished  steps  at  about  eight  o'clock  in  the  evening,  though 
she  saw  there  was  no  constructed  walk  from  the  street  to  the  steps,  but  only 
a  little  beaten  path  through  the  mud,  and  though  close  to  the  steps  were  piles 
of  broken  stone,  a  derrick,  and  other  evidences  that  work  was  going  on,  and 
an  arc  light  across  the  street  lighted  up  the  place  about  the  steps.  From  the  top 
of  the  steps  she  fell.  Even  if  the  defendant  was  negligent,  there  was  no  evi- 
dence to  warrant  a  finding  that  the  plaintiff  was  in  the  exercise  of  due  care.^ 
Hand  rails  on  uncovered  steps  to  an  elevated  railway  track  were  about  the 
height  of  a  man's  hips,  and  the  rail  on  top  too  wide  to  clasp  with  the  hand. 
Plaintiff's  intestate,  ascending  the  steps,  had  nearly  reached  the  upper  platform, 
when  he  stopped  and  leaned  against  the  rail,  and  went  over  sideways,  falling 
across  it.  He  did  not  have  hold  of  the  hand  rail,  and  had  walked  up  the  stairs 
the  same  as  anybody  else.  It  had  been  raining,  and  the  steps  were  slippery. 
The  evidence  was  held  to  present  no  evidence  of  negligence  necessary  to  be 
submitted  to  the  jury.® 

Uncovered  Water  Hole. — A  passenger  of  another  railroad  company  re- 
quired to  pass  over  the  depot  platform  of  defendant  railroad  company  was  in- 
jured by  stepping  into  an  uncovered  water  hole  in  the  platform.  The  defend^ 
ant  was  in  the  exclusive  control  of  the  platform  and  water  holes  used  for  wa- 
tering its  trains,  an  extra  number  of  which  had  been  watered  during  the  day 
before  the  accident.  The  weather  was  cold,  and  the  employees  were  busy  and 
had  frequent  occasion  to  uncover  the  holes  and  no  other  person  had  any  author- 
ity to  open  them.  The  employees  opening  the  holes  were  instructed  not  to 
leave  them  uncovered.  Though  negligence  will  not  be  presumed,  an  inference 
within  a  statute,  declaring  that  an  "inference"  is  one  kind  of  indirect  evidence, 
and  a  deduction  which  the  jury  makes  from  the  facts  proved  and  must  be 
found  on  a  fact  legally  proved  and  on  such  a  deduction  from  that  fact  as  is 
warranted  by  a  consideration  of  the  usual  propensities,  that  the  employees 
omitted  to  recover  the  hole  was  justified,  authorizing  a  recovery  against  the 
latter  company. i*' 

Injured  by  Falling  over  Mail  Bag. — In  an  action  for  injuries  to  a  passen- 
ger caused  by  stumbling  over  a  mail  bag  lying  on  the  station  platform,  between 

6.  Anjou  V.  Boston  Elev.  R.  Co.,  94  N.  form.— Reimer  v.  New  York,  etc.,  R.  Co., 
E.  386,  208  Mass.  373,  21  Am.  &  Eng.  Ann.       59  N.  E.  671,  178  Mass.  .54. 

Cas.   1143.  9-    McMahon  v.  New  York  Elev.  R.  Co., 

7.  Passenger  injvired  by  crowd   at  sta-      50  N.  Y.  Super.  Ct.  507. 

tion. — Kennedy    v.    Pennsylvania    R.    Co.,  10.    Uncovered  water  hole. — Jenkins   v. 

32  Pa.  Super.  Ct.  633.  Northern    Pac.    R.    Co.,    119    Pac.    794,    44 

8.  Defective  or  slippery  steps  to  plat-       Mont.  295. 
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the  waiting  room  and  the  passenger  car,  several  witnesses  for  plaintiff  testified 
that  they  had  seen  mail  bags  thrown  on  the  platform  many  times  during  the 
preceding  two  years.  The  defendants'  station  agent  testified  that  sometimes 
mail  was  thrown  out  of  the  mail  car,  but  that  he  never  knew  it  to  be  thrown  at 
the  place  where  plaintiff  was  injured.  The  conductor  of  the  train,  a  trainman, 
and  the  person  who  carried  the  mail  between  the  post  office  and  the  train  testi- 
fied that  they  never  knew  of  mail  bags  being  thrown  off  on  that  side  of  the 
station.  The  evidence  was  held  sufficient  to  sustain  a  findng  that  the  defendant 
knew  of  the  practice  of  throwing  mail  bags  from  the  train  on  the  platform. ^^ 

Failure  to  Provide  Light. — A  carrier's  failure  to  provide  sufficient  lights 
at  a  passenger  station  tends  to  show  actionable  negligence.^^  Where  a  depot 
platform  was  elevated  five  feet  above  the  track,  a  verdict  is  warranted  finding 
the  company  negligent  in  failing  to  light  the  platform  at  night,  so  that  passen- 
gers could  safely  pass  from  the  platform  to  the  cars.^^ 

Station  Not  Heated. — The  possibility  that  a  passenger  could  have  caught 
a  cold  from  other  causes  than  the  condition  of  defendant's  waiting  room  did 
not  prevent  the  jury  from  finding  that  the  cold  resulted  proximately  from  such 
cause,  if  there  was  evidence  to  sustain  such  finding,  and  there  was  no  evidence 
that  the  cold  in  fact  resulted  from  any  other  cause.^* 

Derrick  Near  Track. — The  plaintiff,  while  a  passenger  on  one  of  the  de- 
fendant's trains,  received  a  blow  from  a  heavy  block,  attached  to  a  derrick, 
which  was  thrown  through  the  window  of  the  car.  The  derrick,  consisting  of 
a  mast,  and  a  long  boom  and  block,  had  been  in  use  near  the  tracks  for  several 
days,  and  when  the  boom  was  lowered  and  swung  towards  the  tracks  it  ex- 
tended over  them.  It  had  been  thus  swung  before  the  train  approached,  and 
there  was  evidence  that  when  it  was  over  the  tracks  it  could  have  been  seen  by 
those  in  charge  of  the  train  long  enough  before  reaching  it  to  stop  the  train; 
that  the  train  was  running  at  a  high  rate  of  speed;  and  that  the  watchman  who 
had  been  stationed  there  to  warn  approaching  trains  was  absent.  A  verdict  for 
the  plaintiff  was  neither  contrary  to  nor  against  the  weight  of  evidence. ^^ 

§  3250.  As  to  Negligence  in  Respect  to  Condition  of  Means  of  Trans- 
portation.— Defective  Track. — Evidence  that  there  was  a  low  joint  at  the 
place  of  the  injury,  and  that  there  was  a  sudden  jar  of  the  train,  sufficiently 
showed  that  there  was  a  defect  in  the  track  to  support  a  verdict  for  the  plain- 
tiff." 

Defective  Switch. — Where  a  passenger  was  injured  in  a  wreck  caused  by 
the  failure  of  a  switch  tender  to  throw  a  switch  so  that  the  train  would  go  onto 
the  main  line,  causing  the  train  to  pass  onto  a  side  track  and  run  into  a  train 
standing  thereon,  the  facts  showed  ordinary  negligence,  and  not  a  wanton  or  ma- 
licious injury." 

Defective  Door. — Where  a  passenger  on  boarding  a  car  placed  his  right 
hand  on  the  door  jamb,  when  it  was  injured  by  the  conductor  closing  the  door 
of  the  car  upon  it,  the  fact  that  the  car  was  so  constructed  that  in  all  positions 

11.  Injured  by  falling  over  mail  bag. —  16.    As  to  negligence  in  respect  to  con- 

Ayres   v.   Delaware,   etc.,   R.    Co.,   4   App.  dition  of  means  of  transportation. — Gulf, 

Div.  511,  40  N.  Y.  S.  11,  74  N.  Y.  St.  Rep.  etc.,  R.  Co.  v.  Franklin  (Tex.  Civ.  App.), 

619.  155   S.  W.  553. 

12.  Failure  to  provide  light — Williford  A  passenger  alleged  that  he  was  in- 
V.  Southern  Railway,  67  S.  E.  302,  85  S.  jured  by  a  rail,  which  was  broken  before 
C.  301.  the  train  reached  it.     Held,  thai  the  fact 

13.  Texas,  etc.,  R.  Co.  v.  McKenzie  that  another  train  passed  over  the  road 
(Tex.),   2   Poiey   307.  shortly  before  the  injury  was  insufficient 

14.  Station  not  heated. — Crawford  v.  to  support  the  allegation.  McPadden  v~ 
Maine  Cent.  Railroad,  78  Atl.  1078,  76  N.  'New  York  Cent.  R.  Co.,  44  N.  Y.  478,  4 
H.    29.  Am.   Rep.  705,   reversing  47   Barb.  247. 

15.  Derrick  near  track. — Baker  v,  New  17.  Defective  switch. — Shelton  v.  Cana- 
York,  etc.,  R.  Co.,  50  N.  Y.  S.  989,  28  App.  dian  Northern  R.  Co.,  189  Fed.  153. 

Div.  316. 
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the  sliding  doors  operated  from  right  to  left  did  not  render  the  happening  of 
the  accident  as  claimed  a  physical  impossibility,  it  not  appearing  that  the  plain- 
tiff at  the  time  of  the  accident  was  not  facing  the  platform  instead  of  the  inside 
of  the  car.i*  The  plaintiff,  while  passing  through  the  forward  door  of  a  com- 
bination car  in  alighting  at  his  destination,  put  his  hand  on  the  jamb  of  the  door 
to  steady  himself  in  turning  round,  when  the  door  closed  on  his  fingers.  It  ap- 
peared that  in  the  top  of  the  door  there  was  an  arrangement  which  automatically 
closed  the  door  and  at  the  bottom  a  catch  designed  to  hold  it  open.  The  door 
was  open  when  the  plaintiff  reached  it  and  the  train  was  then  at  a  standstill. 
A  companion  of  the  plaintiff  got  off  immediately  before  the  plaintiff,  and  this 
companion,  called  by  the  plaintiff,  testified  that  an  unknown  man  and  a  newsboy 
got  off  ahead  of  him  and  that  the  door  was  opened  by  the  newsboy.  The  for- 
ward part  of  the  combination  car  here  in  question  was  used  as  a  baggage  car. 
The  baggage  master,  called  by  the  plaintiff,  testified  that  he  did  not  open  the 
door  in  question;  that  there  was  no  newsboy  on  the  train,  and  that  he  was 
most  sure  that  the  door  was  opened  by  the  plaintiff's  companion;  that  the  plain- 
tiff's companion  was  the  first  to  go  out,  then  the  plaintiff,  and  then  an  unknown 
man,  who  said  he  didn't  pull  the  door  on  the  plaintiff's  fingers.  The  plaintiff 
testified  that  two  or  three  people  went  out  ahead  of  him,  and  that  he  was  the 
last  passenger  out  of  the  car.  On  this  evidence  there  was  no  more  reason  to 
suppose  that  the  door  swung  to  because  of  a  defect  in  the  catch  than  to  suppose 
that  it  was  not  properly  set  on  the  catch  when  opened  by  one  of  the  persons  who 
got  off  before  the  plaintiff;  and  therefore  no  case  of  negligence  on  the  part  of 
the  defendant  was  made  out.i^  In  an  action  against  a  street  railway  for  in- 
juries to  a  passenger,  it  was  the  plaintiff's  theory  that  the  slot  in  the  door  which 
contained  the  opening  device  was  defective,  and  exposed  those  opening  the  door 
to  the  risk  of  having  their  fingers  bruised  when  the  door  was  slid  back.  It  ap- 
peared that  the  passenger  had  declared  that«he  jammed  his  finger  in  the  door, 
and  one  witness,  who  saw  him  open  the  door,  testified  that  he  used  his  right 
hand,  while  it  was  his  left  that  was  injured.  There  was  nothing  to  warrant  a 
finding  that  plaintiff  was  injured  by  means  of  the  opening  device. ^'^ 

Defective  Seat. — A  passenger  was  injured  by  the  fall  of  the  seat  in  front 
of  her,  caused  by  the  breaking  of  the  metallic  armature  by  which  it  was  attached 
to  a  post  on  the  car.  After  the  accident,  a  half  of  the  break  was  bright  and  the 
other  half  rusty.  The  evidence  was  held  sufficient  to  warrant  a  finding  that  a 
crack  in  the  armature,  existing  before  the  accident,  was  discoverable  on  inspec- 
tion, authorizing  a  recovery  for  the  injuries  received.^^ 

Defective  Window. — If  the  evidence  shows  that  a  window  latch  of  a  rail- 
road car  is  weak,  broken,  or  defective,  and  for  that  reason  the  window  falls  and 
inflicts  injury  to  a  passenger,  the  carrier  is  prima  facie  guilty  of  negligence.22 
In  an  action  for  injuries  to  a  passenger  caused  by  the  fall  of  a  car  window  when 
the  train  started  of  its  usual  motion,  it  appearing  that  the  window  and  attach- 
ments were  in  good  order,  and  that  the  fall  must  have  been  due  to  it  not  having 
been  properly  fastened,  and  there  being  no  evidence  that  defendant's  employees 
raised  the  window,  the  plaintiff  could  not  recover.^s     In  an  action  by  a  passen- 

18.  Defective  door. — Stein  v.  Manhat-  23.  Faulkner  v.  Boston,  etc.,  Railroad, 
tan  R.  Co.,  90  N.  Y.   S.  437.  73   N.    E-    976,    187   Mass.   254. 

19.  Casey  v.  New  York,  etc.,  R.  Co.,  Where,  in  an  action  for  damages  for 
207   Mass.   443,   93   N.    E.    926.  injuries  to  plaintiff's  hand   by  a  car  win- 

20.  Williams  v.  Citizens'  Elect.  St.  R.  dow  falling  on  it,  plaintiff's  testimony  that 
Co.,  68  N.  E.  840,  184  Mass.  437.  when  he  entered  the  car  the  window_  was 

21.  Defective  seat. — Gould  v.  Boston,  raised,  and  that  he  did  not  touch  it,  is 
etc.,  R.  Co.,  77  N.  E.  713,  191  Mass.  396.  disputed    by    other    witnesses,    and    found 

22.  Defective  window. — Rehearing  83  untrue  by  the  court,  and  it  is  found  that 
N.  E.  1025,  denied  in  Cleveland,  etc.,  R.  plaintiff  raised  the  window  himself,  and 
Co.  V.  Hadley,  84  N.  E.  13,  170  Ind.  304,  there  is  no  evidence  as  to  the  cause  of 
16  L.   R.  A.,   N.   S.,  527.  the  fall,  or  that  it  was  caused  by  any  de- 
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ger  for  injuries,  the  evidence  showed  that  the  plaintiff  changed  her  seat  to  one 
beside  an  open  window  just  vacated  by  another  passenger,  and  that  about  five 
minutes  after  the  train  started  the  window  fell,  injuring  the  plaintiff's  arm. 
There  was  no  evidence  who  opened  the  window,  and  nothing  but  the  fact  that 
it  fell  tending  to  show  that  any  part  was  out  of  order.  An  expert  witness  tes- 
tified that  the  window  might  have  become  jammed  in  the  casing  without  engag- 
ing the  catch,  and  become  loosened  by  the  motion  of  the  car,  or  that  there  might 
have  been  some  defect  in  the  catch.  The  evidence  was  insufficient  to  go  to  the 
jury,  the  burden  of  proof  being  on  the  plaintiff  to  show  negligence  by  a  prepon- 
derance of  the  evidence,  and  proof  of  facts  that  might  show  negligence  or  not 
being  insuificient.^*  Where,  in  an  action  for  injury  to  a  street  railway  passen- 
ger by  a  window  falling  on  his  finger,  there  was  no  direct  evidence  that  the 
window  catch  was  defective,  and  the  presumption  of  defective  condition  that 
might  arise  from  the  fact  that  the  window  fell  was  met  by  evidence  that  the 
catch  was  in  first-class  condition  immediately  after  the  accident  and  by  other 
evidence  by  the  carpenter  in  charge  of  the  railway  company's  workshop  that  he 
had  examined  the  car  the  day  before,  and  that  every  window  was  in  perfect 
condition  and  that  two  days  after  the  accident  the  car  was  found  in  good  con- 
dition the  burden  of  establishing  negligence  by  a  preponderance  of  the  evidence 
was  not  sustained,  and  there  could  be  no  recovery.^s  Where,  in  an  action  for 
injuries  to  a  passenger  caused  by  the  fall  of  a  car  window  when  the  train  started, 
the  evidence  authorized  an  inference  that  when  the  window  was  put  up,  and  the 
bolt  released  to  keep  it  up,  the  window  was  not  raised  high  enough  for  the  bolt 
to  be  shot  clear  over  its  rest,  the  testimony  of  a  witness  that  his  window  was  up 
as  high  as  it  would  go,  and  that  the  window  in  question  appeared  to  be  equally 
high,  did  not  overcome  the  inference.^® 

Defective  Transom. — The  plaintiff,  a  mail  clerk,  when  he  started  on  his 
return  trip  stopped  at  another  mai!  car  to  leave  some  mail  with  the  agent,  who 
observed  that  he  was  then  in  good  health.  A  few  minutes  later  another  witness 
observed  him  sitting  in  his  compartment  with  an  expression  of  pain,  and  he  com- 
plained of  being  hurt.  The  witness'  attention  was  directed  to  his  left  shoe, 
which  showed  fresh  marks  as  if  something  had  struck  the  top  of  it.  The  wit- 
ness then  noticed  a  transom  lying  on  the  floor,  and  saw  that  a  transom  was 
missing  from  its  place.  Nothing  else  in  the  car  was  disturbed.  When  the  de- 
cedent returned  home,  he  limped,  and  that  night  the  top  of  his  foot  was  badly 
swollen.  During  the  night  he  had  a  severe  chill  and  another  in  the  morning. 
The  swelling  increased  in  area,  and  the  decedent  subsequently  died  of  traumatic 
pneumonia.  The  evidence  was  sufficient  to  show  that  the  fall  of  the  transom 
was  the  proximate  cause  of  the  decedent's  injury.^''' 

Defective  Floor. — The  plaintiff,  a  passenger,  while  leaving  the  defendant's 
car,  stepped  on  a  nail,  which  penetrated  his  shoe  and  entered  one  of  his  toes,  re- 
maining there.  No  direct  proof  was  given  that  the  nail  came  out  of  the  floor 
of  the  car.  The  defendant  proved  that  the  car  had  been  inspected  on  hour  be- 
fore the  accident,  and  that  a  matting  covered  the  floor.     Since  the  evidence  was 

feet  in  the  window  or  fastening,   a  judg-  -sufficient  to  sustain  a  verdict  for  plaintiff, 

ment   for  plaintiff  is   not  justified.    Texas  International,   etc.,    R.    Co.   v.   Phillips,   69 

Mid.  R.  Co.  V.  Johnson   (Tex.  Civ.  App.),  S.  W.  107,  29  Tex.  Civ.  App.  336. 

65  S.  W.  388.  24.    Boucher    v.    Boston,    etc.,    Railroad, 

A  passenger  was  injured  by  the  window  79  Atl.  993,  76  N.  H.  91,  34  L.  R.  A.,  N.  S., 

of  a  car  falling  on  his  fingers,  and  in  an  738. 

action  for  the  injuries  it  was  shown  that  25.     Segelman    v.     Interborough     Rapid 

the  car  had  left  a  place  of  general  irrspec-  Trans.  R.  Co.   (App.  Term),  112  N.  Y.  S. 

tion;  that  it  was  a  new  one,  and  that  the  1068. 

vi'indow  was  supplied  with  proper  catches,  26.    Faulkner  v.  Boston,   etc..  Railroad, 

but  that  the  window  was  not  raised  above  72  'N.  E.  976,  187  Mass.  254. 

the  catches;  and  that  it  is  sometimes  diffi-  27.    Defective  transom. — Dunlap  v.  Chi- 

cult   to   raise   windows   above   catches    on  cago,   etc.,   R.   Co.    (Mo.  App.),  129   S.  W. 

new   cars.      Held,    that   the   evidence   was  363. 
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as  equally  consistent  with  the  absence  as  with  the  existence  of  negligence,  the 
plaintiff '  could  not  recover.^^ 

Defective  Coupling. — Where  a  passenger  injured  by  the  breaking  of  a  de- 
fective coupling  and  the  parting  of  the  train  showed  that  an  inspection  of  the 
coupling  might  have  disclosed  the  defect,  the  company  was  required  to  show 
that  it  made  an  inspection,  and  a  failure  to  do  so  warranted  a  recovery.^^ 
Where,  in  making  up  a  passenger  train,  the  coupler  connecting  the  baggage  car 
with  the  tender  gave  way,  causing  injury  to  a  passenger,  negligence  of  the  car- 
rier is  proven  by  evidence  that  the  coupler  had  come  apart  several  times  before, 
that  the  carrier's  servants  knew  it  was  liable  to  come  apart,  and  that,  notwith- 
standing this,  they  threw  off  the  safety  chains  simply  to  expedite  business.^'' 

Defective  Trolley  Wire. — The  frequent  breaking  of  a  trolley  wire  near  a 
given  point  justifies  a  finding  that  the  company  was  negligent  in  discharging  its 
duties  to  the  public  and  the  passengers.^^ 

Defective  Lamp. — The  plaintiff,  a  passenger,  was  cut  about  the  face  by  a 
piece  of  a  porcelain  shade  which  fell  from  a  lamp  attached  to  the  top  of  the  car. 
If  the  shade  was  defective  and  unsafe,  the  question  whether  it  was  in  that  con- 
dition through  the  negligence  of  the  defendant  was  for  the  jury;  and  that  the 
fact  that  the  shade  broke  and  fell  from  the  use  for  which  it  was  intended  would 
be  evidence  that  it  was  defective  and  unsafe,  and,  if  not  explained  or  controlled, 
would  be  sufficient  evidence  to  convict  defendant  of  negligence. ^^ 

Defective  Ventilator. — A  trolley  car  passenger  was  injured  by  the  falling 
of  a  ventilator.  Shortly  before  the  accident  the  ventilator  had  been  opened  by 
the  conductor.  The  passenger  was  in  a  seat  directly  beneath  the  ventilator. 
The  cause  of  the  fall  of  the  ventilator  was  not  shown,  but  the  evidence  showed 
that  it  was  so  constructed  that  it  could  not  fall  from  its  place  if  the  fixtures 
and  fastenings  were  in  proper  condition  and  properly  cared  for.  The  evidence 
was  sufficient  to  prima  facie  show  actionable  negligence,  without  proof  of  any 
specific  defect  in  the  ventilator  or  any  particular  act  of  misconduct  in  its  man- 
agement or  inspection  constituting  the  negligence  causing  the  injury.^^ 

Defective  Stanchion  on  Ferryboat. — The  plaintiff,  while  a  passenger  on 
the  defendant's  ferryboat,  was  hurt  by  the  falling  of  a  stanchion,  which  was 
knocked  down  by  the  stage  plank  which  had  been  run  out  to  land  the  passengers, 
and  which,  by  the  falling  away  of  the  boat,  was  brought  in  contact  with  the 
stanchion.  There  was  evidence  that  the  stanchion  had  been  shoved  in  to  tem- 
porarily support  the  upper  deck,  which  was  heavily  loaded,  and  that  it  was  not 
perpendicular,  nor  fastened  to  the  floor,  and  there  was  also  evidence  that  the 
crew  placed  the  stage  plank  so  that  it  came  in  contact  with  the  stanchion.  There 
was,  on  the  other  hand,  evidence  that  the  stanchion  was  secure  enough  to  resist 
any  ordinary  blow  or  strain,  and  that  other  passengers  placed  the  stage  plank 
so  that  it  struck  the  stanchion.  The  burden  of  proof  being  on  the  defendant,  a 
verdict  for  the  plaintiff  was  justified  by  the  evidence.^* 

28.  Defective  floor. — Cahn  v.  Manhat-  dence,  that  it  should  be  answered  "Yes," 
tan  R.  Co.,  76  N.  Y.  S.  893,  37  Misc.  Rep.  should  have  been  given.  Ward  v.  Chi- 
834.                 _  cago,  etc.,  R.  Co.,  78  N.  W.  443,  103  Wis. 

29.  Defective  coupling. — Galveston,  etc.,  215. 

R.  Co.  V.  Young,  45  Tex.   Civ.   App.  430,  31.    Defective  trolley  wire.— Mannon  v. 

]00  S.   W.   993.  Camden   Interstate   R.   Co.,   49   S.   E.   450, 

30.  Williams  v.  Spokane   Falls,   etc.,   R.       56  W    Va    554 

Co     80  Pac    1100    39  Wash    77,   reversed  ^^   'Defective  lamp.-White   v.   Boston, 

wt  P^=;."29'   42  Wash.   597  ^    Co.,  144  Mass.  404,  11  N.  E.  552. 

Where    the    question    was    whether   the  ^   .      .                .,             „, 

negligence    of     defendant's      servants      in  33.     Defective    ventilator.--Thorson    v. 

coupling  the  car  was  the  proximate  cause  Groton,   etc.,   St.   R.   Co.,   81   Atl.  1024,   So 

of  an  injury  to  a  passenger,  an  instruction  Conn.  11. 

that  the  jury  must  answer  it  "No,"  unless  34.  Defective   stanchion  on   ferryboat. — 

they   were   satisfied   to   a   reasonable   cer-  Louisville,    etc.,    Ferry    Co.   v.    Nolan,    135 

tainty,    from    the    greater    weight    of    evi-  Ind.  60,  34  N.   E.  710. 
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Defective  Curtain  Hook. — The  plaintiif's  clothing  caught  in  a  curtain  hook 
as  she  was  attempting  to  get  out  of  the  defendant's  car,  and  she  was  injured. 
The  only  proof  of  negligence  on  the  part  of  the  defendant  was  that  the  spring 
of  the  hook  was  broken,  thus  exposing  its  point;  but  it  did  not  appear  how  long 
it  had  been  broken,  nor  that  by  any  diligence  the  defendant  could  have  known 
of  its  condition.  The  evidence  was  held  not  to  be  sufficient  proof  of  negligence 
to  support  a  finding  for  the  plaintiff.^^  The  only  proof  of  negligence  given  by 
the  plaintiff  was  that  the  spring  of  the  hook  was  broken,  and  that  the  point  of 
the  hook  was  thus  exposed.  There  was  no  proof  showing  how  or  when  the 
spring  was  broken,  nor  how  long  it  had  been  broken;  nor  was  there  any  proof 
that  by  any  degree  of  diligence  or  care  incumbent  upon  the  defendant  it  could 
have  known  of  its  defective  condition.  The  hooks  broke  in  no  other  way  than 
by  use,  and,  for  aught  that  appears,  this  hook  may  have  been  broken  by  some 
person  after  the  car  started  upon  that  trip.  The  defendant  gave  evidence  show- 
ing that  all  the  Coney  Island  cars  were  furnished  with  the  same  kind  of  cur- 
tains and  hooks,  and  that  there  was  no  better  way  known  of  fastening  the  cur- 
tains; that  its  road  had  been  operated  for  several  years,  and  carried  more  than 
a  million  of  passengers  every  year,  and  that  such  an  accident  had  never  before 
occurred ;  that  the  springs  in  the  hooks  would  sometimes'  break  by  use ;  that  at 
the  end  of  every  trip  the  cars  were  inspected  by  persons  assigned  to  that  duty, 
and  the  curtains  examined,  and,  if  a  broken  hook  was  discovered,  it  was  taken 
off,  and  replaced  by  a  perfect  one.  It  is  difficult  to  preceive  what  more  the 
defendant  could  have  done  or  was  bound  to  do.  A  defective,  broken  hook  was 
not  of  such  a  dangerous  character  as  to  require  the  very  highest  degree  of 
diligence  to  discover  and  remove  it.  It  was  not  more  dangerous  in  this  car 
than  it  would  have  been  elsewhere,  where  people  were  passing.  No  prudent 
man  would  have  anticipated  such  an  accident  as  this,  or  apprehended  such  an 
injury  from  a  broken  hook.  Upon  all  the  evidence,  therefore,  the  trial  judge 
should  have  held,  as  matter  of  law,  that  the  plaintiff  had  failed  to  establish  a 
case  entitling  her  to  a  recovery. ^^ 

Peculiar  Construction  of  Step. — Where  plaintiff  in  alighting  from  a  rail- 
road car  missed  her  footing  and  fell  between  the  car  step  and  the  platform  and  was 
injured,  evidence  that  other  railroads  constructed  car  steps  and  platforms  of  a 
different  type,  without  proof  of  the  existence  of  a  standard  type,  is  insufficient 
to  charge  defendant  with  negligence.^'' 

Snow  and  Ice  on  Platform  and  Step. — In  an  action  for  injuries  to  a  pas- 
senger by  slipping  on  the  snow  on  the  platform  of  defendant's  car  in  attempting 
to  alight,  where  there  was  evidence  from  which  it  could  be  inferred  that  the 
snow  was  on  the  step  before  the  train  started,  and  in  such  condition  that  it  was 
likely  that  some  one  would  slip  upon  it,  a  finding  that  defendant  was  liable  for 
a  failure  to  remove  the  condition  at  the  earliest  practicable  moment  was  war- 
ranted.3*  A  carrier  may  not  be  held  liable  for  the  fall  of  a  passenger  from  the 
platform  of  a  car  while  standing  on  a  trestle,  on  the  ground  of  negligence  in 
permitting  part  of  the  platform  to  be  in  a  slippery  condition;  how  he  came  to 
fall  not  being  shown,  and  the  contributing  thereto  of  the  slippery  condition,  not 
shown  to  exist  in  front  of  the  door,  being  mere  speculation.^*  Testimony  of 
plaintiff  that  the  tread  on  the  car  step  was  covered  with  a  solid  sheet  of  ice, 
and  of  a  witness  to  the  same  effect,  is  of  much  greater  force  than  evidence  that 
a  person  slipped  on  material  on  the  platform  of  the  car  which  "looked  like  old 

35.  Defective  curtain  hook.— Kelly  v.  Atl.  327,  81  N.  J.  L.  536,  35  L.  R.  A.,  N. 
New  York,  etc.,  R.  Co.,  109  N.  Y.   44,   15       S.,  338. 

N.  E.  879,  reversing  39  Hun  486.  38.    Snow  and  ice  on  platform  and  step. 

36.  Kelly  v.  New  York,  etc.,  R.  Co.,  — Oilman  v.  Boston,  etc..  Railroad,  168 
109  N.  Y.  44,  15  N.  E.  879.  Mass.  454,  47  N.  E.  193. 

37.  Peculiar  construction  of  step.  —  39.  Louisville,  etc.,  R.  Co.  v.  Gregory, 
Kinesley    v.    Delaware,    etc.,    R.  Co.,    80       133   S.  W.   805,   141  Ky.  747,  35  L.  R.  A-, 

N.    S.,   317. 
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ice."*"  In  an  action  by  a  passenger  against  a  street  car  company  for  personal 
injuries,  where  the  plaintiff  testified  that  the  step  of  the  car  was  slippery  from 
frost  or  ice,  he  could  not  tell  which,  and  the  motorman  testified  that  there  might 
have  been  some  frost  on  the  step,  but  he  did  not  think  there  was  any  ice,  giv- 
ing as  his  reason  that  the  car  stayed  in  a  shed  overnight,  an  allegation  that  de- 
fendant negligently  permitted  the  step  to  remain  covered  with  ice  was  not  sus- 
tained.*^  Plaintiff  was  injured,  while  alighting  from  a  street  car  because  of  the 
slippery  condition  of  the  steps,  which  was  occasioned  by  a  storm  of  snow  and 
sleet.  Before  the  car  started  on  its  trip  during  which  the  accident  occurred  it 
waited  at  least  fifteen  minutes.  The  rules  of  the  company  required  the  con- 
ductor, in  case  of  a  storm,  to  sprinkle  sand  on  the  steps.  The  conductor 
stated  that  there  was  sand  at  each  end  of  the  car  in  a  pail,  and  that  about  half 
an  hour  before  the  accident  he  had  put  a  quart  of  sand  on  the  step  while  the 
car  was  waiting.  The  plaintiff's  witnesses  stated  that  there  was  no  sand  on  the 
step  when  the  accident  happened,  and  that  there  was  no  sand  pail  on  the  plat- 
form. The  evidence  was  sufficient  to  warrant  the  jury  in  finding  that  defend- 
ant was  negligent.* 2 

Defective  Platform  and  Running  Board. — The  mere  facts  that  a  rail- 
way passenger,  in  passing  from  one  car  into  another,  fell  and  was  injured,  and 
that  the  platform  of  one  car  was  higher  than  the  other  by  three  or  four  inches, 
do  not  render  the  railroad  company  liable  for  the  injury,  in  the  absence  of  any 
evidence  as  to  what  caused  the  fall,  or  that  the  difference  between  the  height 
of  the  platforms  was  unusual  or  dangerous.*^  A  passenger,  suing  a  carrier  for 
injury  on  the  ground  of  a  defective  running  board  on  the  car,  is  properly  non- 
suited; all  that  appears  being  that  plaintiff  caught  her  heel  and  tripped  and  fell, 
and  the  occurrence  being  as  consistent  with  the  supposition  that  she  carelessly 
put  down  her  foot,  without  noticing  where  it  was  going,  as  that  there  was  a  hole 
in  the  board.** 

Providing  Proper  Horses  and  Driver. — In  an  action  by  a  passenger  for 
injuries  from  the  upsetting  of  a  stage  on  a  mountain  road,  it  appeared  that  one 
of  the  horses  had  been  inclined  to  run  away;  that  the  road  was  muddy;  that 
the  horses  were  going  at  "a  slow  jog,"  when  they  were  frightened  by  a  land- 
slide; that  they  ran  one  hundred  yards  before  the  driver  regained  control;  that 
flying  mud  made  it  hard  for  the  driver  to  see,  and  tended  to  frighten  the  horses ; 
and  that  the  horses  were  going  in  a  trot,  when  they  were  so  frightened  by  an- 
other slide  that  the  driver  lost  control,  and  they  ran  away,  and  upset  the  stage. 
There  was  evidence  for  the  jury  as  to  whether  defendant  failed  to  provide 
suitable  horses  and  driver.*^ 

Guard  Chains  Out  of  Place. — Where,  in  an  action  for  injuries  to  a  pas- 
senger, the  only  allegation  of  negligence  submitted  was  the  defendant's  failure 
to  have  the  guard  chains  in  place  across  the  edge  of  the  platforms  of  the  cars, 
between  which  the  plaintiff's  foot  was  caught  and  crushed,  and  there  was  no 
evidence  as  to  the  purpose  of  the  chains  nor  how  they  could  have  prevented  the 
accident  had  they  been  in  place,  such  negligence  was  not  shown  to  be  the  proxi- 
mate cause  of  the  injury.*^ 

Grip  Iron  Wedged  in  Slot  of  Conduit. — A  prima  facie  case  of  negligence 

40.  Murphy  v.  North  Jersey  St.  R.  Co.,       98  C.  C.  A.  289. 

80  Atl.  331,  81   N.  J.  L.  TOG,  35  L.  R.  A.,  44.     Wilbour   v.    Rhode    Island    Co.    (R. 

N.    S.,    592,    reversing    judgment    73    Atl.  I.),  67  Atl.  445. 

1119.  45.    Providing  proper  .horses  and  driver. 

41.  Richmond  R.,  etc.,  Co.  v.  West,  40  —Knight  v.  Pacific  Coast  Stage  Co.,  100 
S.  E.  643,  100  Va.  184.  Cal.  xvii,  34  Pac.   868. 

42.  Foster  v.  Old  Colony  St.  R.  Co.,  46.  Guard  chains  out  of  place.— Coady 
182   Mass.   378,   65   N.   E.   795.  V.  Brooklyn  Heights  R.  Co.,  128  App.  Div. 

43.  Defective    platform     and     running  856,  113  N.  Y.  S.  100. 
board.— Wigg  v.  Erie  R.  Co.,  174  Fed.  401, 

3  Car— 55 
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is  established  in  an  action  for  personal  injuries  by  a  passenger  where  the  evi- 
dence tends  to  indicate  that  from  some  cause  the  grip  iron  of  the  traction  car 
became  wedged  in  the  slot  of  the  conduit  in  which  the  grip  runs,  and  that  in 
consequence  thereof  the  injury  resulted.*^ 

Burning  Out  of  Electric  Fuse. — Evidence  in  an  action  for  the  death  of  a 
passenger  on  an  open  electric  car,  occasioned  by  the  burning  out  of  the  fuse  in 
the  fuse  box  situated  above  the  floor,  accompanied  by  a  loud  explosion  and  a 
flame  streaming  above  the  floor,  whereupon  the  passenger  jumped  to  the  oppo- 
site side  of  the  car  to  avoid  the  flame  and  stepped  or  fell  off,  is  sufficient  to 
authorize  a  finding  that  the  death  was  caused  by  negligence  in  not  furnishing 
a  safe  car.**  In  an  action  for  injuries  to  a  passenger  on  an  electric  street  car 
by  fire  alleged  to  have  been  caused  by  the  burning  out  of  a  fuse,  the  expert  evi- 
dence on  both  sides  showed  that  the  report,  flash,  and  vapor-like  puff  attendant 
on  the  burning  out  of  a  fuse  in  proper  condition,  was  instantaneous  and  harmless. 
Other  evidence  established  that  the  fuse  on  the  car  in  question  was  located  di- 
rectly under  plaintiff's  seat,  and  that  the  burning  thereof  was  attended  with  a 
flame  lasting  a  few  seconds,  which  partly  enveloped  plaintiff,  and  burned  her 
face  and  clothing;  while  other  witnesses  testified  that  they  noticed  only  the 
smoke,  and  no  flame.  A  verdict  finding  that  the  flame  was  not  the  instantaneous 
and  harmless  flame  which  results  from  the  ordinary  burning  out  of  a  fuse  in 
proper  condition,  that  the  fuse  was  therefore  defective,  and  that  the  company 
was  guilty  of  negligence  in  placing  the  fuse  where  it  was,  was  not  contrary  to 
the  evidence. *8 

Insufficient  Heating  of  Car. — Car  employees  were  sufficiently  shown  to 
have  known  that  a  passenger  was  suffering  from  its  cold  condition,  where  the 
conductor  had  passed  through  the  car,  taking  up  tickets,  and  other  employees 
had  swept  it  out,  after  plaintiff  had  become  a  passenger. 5°  Where  it  is  impos- 
sible to  determine  whether  the  cold  contracted  by  a  passenger  resulted  from  the 
insufficient  heating  of  the  car  or  from  the  fact  that  after  arrival  at  his  desti- 
nation he  marched  with  a  militia  company  and  stood  around  for  several  hours 
in  the  cold  without  an  overcoat,  the  carrier  is  not  liable.^  ^  Where,  in  an  action 
against  a  railway  company  for  damages  to  a  passenger,  defendant  denied  gen- 
erally the  allegations  that  the  coach  was  not  properly  heated,  and  that  the  pas- 
senger contracted  a  cold  by  reason  thereof,  and  the  passenger's  only  testimony 
that  the  coach  was  not  sufficiently  heated  was  contradicted  by  another  passen- 
ger and  the  railway  employees,  the  claim  that  the  coach  was  not  properly 
heated  was  denied  by  allegation  and  proof,  thereby  rendering  a  verdict  for 
the  company  supported  by  the  evidence. ^^ 

§  3251.  As  to  Negligence  in  Management  of  Conveyances  in  General. 
—Necessity  for  Proof  of  Cause  of  Accident. — Where  an  accident  happens 
to  a  passenger  on  a  street  railway  and  the  instrumentality  which  caused  the  ac- 
cident was  within  the  railway  company's  control,  and  the  passenger  at  the  time 
of  the  accident  was  in  the  exercise  of  due  care,  proof  of  such  facts  is  sufficient 
to  establish  a  prima  facie  case  of  negligence  against  the  railway  company  with- 
out proof  of  the  cause  of  the  accident.^^ 

Running  at  Excessive  Speed. — That  a  car  is  going  at  a  dangerous  speed 

47.  Grip  iron  wedged  in  slot  of  con-  etc.,  R.  Co.  v.  Kingston,  68  S.  W.  518,  30 
duit. — Chicago    City    R.    Co.    v.    Wyckoff,       Xex.    Civ.   App.   24. 

136  111.  App.  342    judgment  affirmed  in  85  gj_    Louis^iHe,  etc.,  R.  Co.  v.   Scalf,  110 

N    E.  237,  234  111.  613.  S.  W.  862,  33  Ky.  L.  Rep.  721. 

48.  Burning  out  of  electric  fuse. — Lord  -^     m  ,  m  r^     r^      /tn 

V.    Manchester    St.    Railway    CN.    H.),    67       ^.52-    Tyler  v.   Texas,   etc.,    R.   Co.    (Tex. 
^^.j    ggg  Civ.   App.),   79    S.   W.   1075. 

49.  Cassady  v.  Old  Colony  St.  R.  Co.,  53.  As  to  negligence  in  management  of 
184  Mass.  156,  68  N.  E.  10,  63  L.  R.  A.  conveyances  in  general. — Greinke  v.  Chi- 
285.  cago   City   R.   Co.,   85   N.   E.   327,   234  111. 

50.  Insufficient  heating  of  car. — Texas,  564,   affirming  judgment  136  111.  App.  77. 
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and  strikes  an  obstruction,  injuring  a  passenger,  is  evidence  of  negligence.^* 
Where  an  electric  railway  company  operates  its  road  on  the  public  highway, 
and  runs  its  cars  in  the  nighttime  upon  a  straight  level  track,  although  in  the 
open  country,  at  such  a  rate  of  speed  that  a  cow  can  not  be  discovered  standing 
upon  the  track  by  the  light  of  the  headlight  in  time  to  stop  the  car,  and  a  pas- 
senger is  injured  .by  reason  of  the  car  striking  the  animal,  such  facts  will  justify 
a  jury  in  rendering  a  verdict  in  favor  of  the  passenger  for  the  injuries  sus- 
tained.55 

Rounding  Curve. — Where  plaintiff,  a  passenger  on  a  street  car,  was  thrown 
from  the  platform  thereof  as  it  was  rounding  a  curve,  evidence  that  the  speed 
of  the  car  was  "pretty  swift,"  "about  nine  miles  an  hour,"  and  that  the  move- 
ment was  not  "an  ordinary  jolt,"  was  insufficient  to  establish  negligence  on  the 
part  of  the  carrier.^®  Evidence  that  while  plaintiff  was,  by  permission,  standing 
on  the  platform  of  an  elevated  street  car,  she  placed  her  hand  on  the  door 
casing  to  save  herself  from  being  thrown  as  the  car  passed  a  curve,  when  her 
hand  was  injured  by  the  door  coming  out  of  the  socket  and  striking  it,  does 
not  entitle  her  to  recover  against  the  car  company  for  the  injury;  there  being 
no  evidence  that  the  speed  of  the  car  was  excessive  or  that  the  trainmen  were 
negligent.^' 

Jerking  and  Booking  of  Car. — Where  irregular  movement  of  a  street  car 
which  causes  injury  to  a  passenger  is  so  excessive  and  violent,  though  the  car 
may  remain  on  the  track,  that  common  experience  warrants  a  finding  that  the 
movement  would  not  have  happened  but  for  a  defect  in  tht  car  on  in  the  roadbed, 
or  carelessness  in  managing  the  car,  evidence  of  the  accident  and  of  the  pas- 
senger's due  care  are  prima  facie  sufficient  to  establish  liability,  if  no  proof  of 
want  of  negligence  is  offered  by  the  carrier.^®  A  carrier's  negligence  can  not 
be  found  from  the  bare  fact  that  there  was  an  unusual  lurch  of  the  car,  and 
that  injury  to  a  passenger  resulted.  The  passenger,  to  recover,  must  show, 
by  evidence  of  what  the  motorman  did,  or  what  occurred,  that  the  motorman 
was  negligent. 59 

Injury  to  Passenger  Standing  in  Car. — In  an  action  for  injuries,  caused 
by  being  thrown  to  the  floor  while  standing  in  a  train  without  holding  on  to 
anything,  the  mere  expression  of  opinion  by  plaintiff  and  one  of  his  witnesses 
that  the  rocking  or  lurching  of  the  train  was  unusual  and  extraordinary  was 

54.  Running  at  excessive  speed. — ^Will-  enough  for  witnesses  to  testify  that  the 
mott  V.  Corrigan  Consol.  St.  R.  Co.  jerk  was  unusual.  Work  v.  Boston  Elev. 
(Mo.),  16  S.  W.   500;   S.   C,  106  Mo.  535,       R.  Co.,  93  N.  E.  693,  307  Mass.  447. 

17  S.  W.  490.  Arm  caused  to  protrude  from  window. 

55.  Cleveland,  etc.,  Railway  v.  Sites,  — On  the  question  whether  plaintiff  vol- 
31-31  O.  C.  D.  167,  13  O.  C.  C,  N.  S.,  73.  untarily  put  his  arm  out  of  tlie  car  win- 

56.  Rounding  curve. — Kiefer  v.  Brook-  dow,  or  whether  it  was  cast  out  by  a 
lyn  Heights  R.  Co.,  97  N.  Y.  S.  841,  111  lurch  of  the  train,  and  came  in  contact 
App.  Div.  404.  with  a  bridge  through  which  the  car  was 

57.  Hunt  V.  Boston  Elev.  R.  Co.,  87  N.  passing,  it  appeared  that  the  rail  on  plain- 
E.  489,  201  Mass.  182.  tiff's    side    was    one-half  inch    lower    than 

58.  Jerking  and  rocking  of  car. — Nolan  the  other,  that  neither  plaintiff  nor  the 
V.  Newton  St.  R.  Co.,  92  N.  E.  505,  306  other  passengers  were  moved  from  their 
Mass.   384.  seats    by    the    lurch    complained   of,   that 

59.  Young  V.  Boston,  etc.,  R.  Co.,  100  plaintiff  immediately  after  the  injury  said 
N.  E.  541,  313  Mass.  367,  50  L.  R.  A.,  N.  that  he  got  his  arm  hurt  by  putting  it  out 
S.,  450,   Ann.   Cas.   1914A,  635.  of  the   car  window,   and   that   the  top    of 

In  order  for  a  passenger  to  recover  for  the  car  did  not  touch  the  bridge,  as  it 
an  injury  from  a  jerk,  jolt,  or  lurch,  he  must  have  done  in  case  of  a  violent  lurch, 
must  show,  by  evidence  of  what  the  mo-  Held  insufficient  to  show  involuntary  pro- 
toi-man  did,  that  he  was  negligent  in  the  jection  of  plaintiff's  arm  from  the  win- 
way  he  stopped  or  started  the  car,  or  by  dow,  and  that  a  verdict  in  his  favor  must 
evidence  of  what  took  place  as  a  physical  be  set  aside.  Richmond,  etc.,  R.  Co.  v. 
fact,  or  by  evidence  of  what  appeared  to  Scott,  S8  Va.  958,  14  S.  E.  763,  IG  L.  R. 
take  place  as  a  physical  fact,  and  it  is  not  A.   91. 
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insufficient  to  show  defendant's  negligence.^o  The  plaintiff  was  injured  while 
riding  on  a  freight  train  for  the  purpose  of  attending  to  the  shipment  of  a 
horse,  and,  in  an  action  therefor,  he  testified  that  he  was  seventy  years  of  age; 
that  while  he  was  walking  in  the  middle  of  the  caboose,  without  having  either 
hand  on  anything,  an  unexpected  movement  of  the  car  threw  him  down.  This 
evidence  is  insufficient  to  show  negligence  by  the  trainmen. f^  But  where  the 
movement  of  a  train  so  unusual  and  extraordinary,  as  to  break  a  passenger 
loose  from  his  hold  on  the  water-closet  in  the  car,  and  of  such  a  nature  that 
the  accident  could  not  have  happened  without'  negligence,  a  prima  facie  pre- 
sumption of  negligence  arises. *'2 

Testimony  of  Plaintiff.^ — Where  the  plaintiff  and  two  witnesses  testify 
substantially  that  the  injury  was  caused  by  a  sudden  jerk  before  the  car  had 
been  brought  to  a  full  stop,  and  a  former  motorman  experienced  in  the  opera- 
tion of  the  same  kind  of  car  testifies  that  such  jerk  might  occur  and  would  occur 
unless  the  car  was  properly  equipped  and  operated,  it  was  held,  that  the  liability 
of  the  street  car  company  is  sufficiently  shown  to  uphold  the  verdict.^ ^  In  an 
action  for  injuries  to  a  passenger,  his  sworn  statement  that  he  was  not  thrown 
by  the  force  of  the  car,  but  had  a  ring  on  the  third  finger  of  his  left  hand  that 
got  caught  on  the  brass  car  handle,  lacerating  the  finger,  was  not  inconsistent  with 
his  claim  at  the  trial  that  the  sudden  forward  movement  of  the  car  caused  the 
laceration  of  his  finger. s*  In  an  action  against  a  street  railway  company,  on 
the  first  trial  the  plaintiff  testified  that  her  injury  occurred  through  the  sudden 
stopping  of  the  car,  and  that  there  was  a  car  waiting  to  which  she  wanted  to 
transfer,  and  on  the  second  trial  she  contradicted  herself,  and  testified  that  it 
occurred  through  the  sudden  starting  of  the  car,  and  that  no  other  car  was 
waiting.  At  both  trials  the  pleadings  were  amended,  as  to  the  cause  of  her  fall, 
to  conform  to  her  testimony.  There  was  no  corroborating  evidence  on  her 
side,  while  the  defendant's  version  of  the  accident  was  confirmed  by  two  dis- 
interested witnesses.  A  judgment  for  the  plaintiff  was  contrary  to  the  evi- 
dence.®^  That  in  an  action  for  injuries  by  being  thrown  from  a  jerk  of  a  cable 
car,  plaintiff  testifies  that  the  car  stopped  and  was  jerked  forward,  and  then 
stopped  within  two  feet,  which  would  be  impossible,  does  not  show  that  there 
was  no  jerk,  since  it  was  merely  a  matter  of  opinion,  which  in  his  condition  he 
could  not  have  known. ^^ 

Sudden  Starting  of  Car. — The  mere  fact  that  a  car  was  started  with  a  sud- 
den jerk  will  not  of  itself  warrant  a  finding  that  an  accident  to  an  embarking 
passenger  was  due  to  the  negligence  of  the  motorman.*'^  Evidence  that  a  motor- 
man,  when  about  to  start  or  increase  the  motion  of  a  heavily  loaded  passenger 
car,  turned  on  the  power  and  released  his  brake,  so  as  to  cause  a  passenger  on 
the  front  platform  to  fall  a  little  to  the  side,  is  not  evidence  of  negligence  on  the 
part  of  the  motorman.®*  Where  the  plaintiff  had  stepped  on  the  platform  of  a 
car  and  was  about  to  enter  the  same,  when  the  train  was  started  so  suddenly  that 
she  was  compelled  to  seize  hold  of  the  frame  of  the  doorway,  and  the  door, 
which  was  open,  closed,  injuring  her  finger,  it  was  insufficient  to  justify  a  ver- 
dict against  the  defendant,  where  plaintiff  failed  to  show  any  unskillfulness  or 
negligence  on  the  part  of  the  defendant's  employees,  or  any  defect  in  the  ap- 

60.  Injury  to  passenger  standing  in  car.  64.     Tooker    v.    Brooklyn    Heights    R. 
—Norfolk,  etc.,  R.  Co.  v.  Rhodes,  109  Va.       Co.,  80  N.  Y.  S.  969,  80  App.  Div.  371. 
176,   63   S.   E.  445.                                                          65.    Reiss  -■.  Joline,  135  N.  Y.  S.  765,  (59 

61.  Heyward    v.    Boston,    etc.,    R.    Co.,       Misc.   Pep    349.  o      r,     r. 
169   Mass.   466,  48   N.   E.   773.                                    (Ml     1^2^   S    "'    ^^'"""P"^''^"    ^*-    ^-    '^°- 

^T^\^°l\°'t'-S^''l\^-  ^°-  "•  ^''"'^^''  ^°^  6?.    Su^^en  starting  of  car.-Martin  v. 

Va.  176,  63  S.  E.  44d.  Boston   Elev.   R.   Co.,   101  N.   E.  1089,  214 

63.    Testimony  of  plaintiff. — Van  Vran-  Mass.  456. 

ken  V.  Kansas  City  Elev.  R.  Co.,  84  Kan.  es.    Faul  v.  North  Jersey  St.  R.  Co.,  59 

287,    114   Pac.   203.  Atl.   148,   70   N.   J.   L.   T9o. 
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pliances  used  in  starting  the  train."*" 

Same — Passenger  Carrying  Bundles.— A  finding  that  the  starting  of  a 
Sjtreet  car,  throwing  a  passenger,  who  had  entered  with  both  hands  filled  with 
articles  and  was  standing  without  holding  onto  anything  to  steady  herself,  was 
with  extraordinary  violence,  so  as  to  constitute  negligence,  is  not  authorized; 
she  alone  testifying  to  that  effect,  and  that  only  when  recalled  after  the  defense 
was  developed,  and  all  the  other  witnesses  either  testifying  that  there  was  no 
such  violation  or  that  they  did  not  notice  any.''*' 

Same — Testimony  of  Plaintiff. — In  an  action  against  a  street  railway  for 
injuries  to  a  passenger  resulting  from  the  negligent  starting  of  defendant's  car, 
testimony  of  plaintiff  that  the  car  was  started  with  "a  very  strong  jerk,"  and  of 
another  witness  that  "the  car  jerked,"  was  insufficient  to  show  negligence  on 
defendant's  part.'''^  After  the  plaintiff  stated  that  the  car  on  which  she  was 
riding  was  started  ahead  with  a  motion  "like  three  bounds,"  and  she  was 
thrown  against  another  seat  and  injured,  she  was  shown  a  written  statement  by 
her  to  a  claim  agent,  soon  after  the  accident,  in  which  she  stated  that  the  car 
started  in  the  usual  way,  and  was  then  asked,  "The  statement  you  then  made  do 
you  now  say  is  a  fact?"  to  which  she  replied  in  the  affirmative.  The  plaintiff's 
answer,  after  having  had  her  attention  called  to  her  previous  statement,  affirmed 
the  truth  thereof,  thus  showing  that  there  was  no  negligence  in  starting  the 
car.''^ 

Sudden  Stopping  of  Car. — That  the  plaintiff  testified  that  the  street  car 
on  which  she  was  riding  was  stopped  more  suddenly  than  any  on  which  she  had 
ever  ridden,  and  that  she  had  ridden  on  electric  cars  for  a  long  time,  showed 
that  the  stop  was  not  one  of  the  kind  incident  to  travel  on  an  electric  car.'^^ 

Sudden  Application  of  Brake. — The  testimony  of  witnesses,  in  an  action 
against  a  street  railway  company  for  injuries  sustained  to  a  passenger  by  rea- 
son of  the  stopping  of  the  car  by  a  sudden  jerk,  that  the  jerk  was  caused  by  the 
sudden  application  of  the  brake,  who  failed  to  testify  that  they  saw  the  motor- 
man  apply  the  brake,  but  inferred  the  cause  from  what  happened,  was  insuffi- 
cient to  show  the  cause  of  the  jerk,  or  that  the  application  of  the  brake  was 
negligently  done,  essential  to  a  recovery. ''*  In  an  action  for  injuries  to  a 
passenger  from  the  sudden  stopping  of  a  street  car,  plaintiff's  testimony  that 
she  did  not  remember  distinctly,  but  it  seemed  to  her  it  was  a  regular  stop,  and 
that  she  had  an  indistinct  recollection  of  some  one  passing  in  front  of  her  as 
though  they  went  out  of  the  front  door,  justified  a  finding  that  thfe  car  was 
stopped  to  let  ofiE  passengers,  and  not  to  avoid  a  colHsion.'^s 

Running  Behind  Scheduled  Time. — The  presumption  of  negligence  of  the 
carrier  in  failing  to  make  a  schedule  connection  is  not  conclusively  overcome 
by  testimony  that  the  delay  was  due  to  being  late  from  another  point,  to  loss 
of  time  on  account  of  a  trestle  being  on  fire,  to  delay  of  nine  minutes  at  a 
station  in  loading  baggage,  and  to  twenty-one  minutes  lost  owing  to  bad  coal.'^'^ 

Negligent  Swinging  of  Trolley  Rope. — As  the  plaintrfif,  a  passenger  on  a 
trolley  car,  was  descending  the  steps,  the  end  of  the  trolley  rope  struck  him  in 
the  eye,  destroying  its  sight.  The  conductor  had  released  the  rope,  and  swung 
it  around  in  front  of  the  steps,  intending  to  catch  it  with  his  other  hand.     Such 

69.  Gould  V.  New  York,  etc.,  R.  Co.,  Boston  Elev.  R.  Co.,  91  N.  E.  891,  306 
lU  N.  Y.   S.  1106,  59   Misc.  Rep.  36.  Mass.  80. 

70.  Passenger  carrying  bundles.-Ran-  74.  Sudden  application  of  brake.-Re- 
dall  V.  Providence,  etc.,  R.  Co.  (R.  I.),  67  hearing,  102  N.  W  641,  denied  in  Conroy 
ji^j.j    4^9  V.  Detroit  United  Railway,  104  iSl.  W.  319, 

71.  Testimony  of    plaintiff.— H irsch     v.  139  Mich.  173.                   ^,        „     „ 
Union   R.   Co.,  96   N.   Y.   S.  333,   48   Misc.  75.    Black  v.  Boston   Elev.   R.   Co:,   206 
Rep    527.  Mass.  80,  91  N.  E.  891. 

72.  Tupper  v.  Boston  Elev.  R.  Co.,  90  76.  Running  behind  scheduled  time.— 
N.  E.  422,  204  Mass.  151.  Taber    v.    Seaboard,    etc.,    Railway,    63    S. 

73.  Sudden   stopping  of  car.- Black  v.  E.  311,  81  S.  C.  317. 
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facts  warranted  findings  that  the  conductor's  act  was  negligence  for  which  the 
defendant  was  responsible,  that  it  was  the  proximate  cause  of  the  injury,  and 
that  a  person  of  ordinary  care  ought  to  have  foreseen  that  some  injury  would 
be  likely  to  result  from  such  act  when  persons  were  leaving  the  car  J'' 

HegHgent  Placing  of  Torpedo. — \\^here  the  only  evidence  as  to  the  cause  of 
an  accident  to  a  passenger  was  that  of  the  plaintiff,  who  testified  that,  before 
the  window  at  which  he  was  sitting  was  struck  by  a  missile,  he  heard  two 
sharp  reports,  like  the  explosion  of  a  torpedo,  and  that  an  engine  on  the  track 
adjoining  was  opposite  his  window,  a  nonsuit  was  properly  grantedJ^ 

ITegligent  Coupling  of  Cars. — That  a  jerk  given  a  train  on  a  coupling  of 
cars  was  extraordinary  and  unusual  tends  to  prove  negligence  in  operating  the 
train  J  9  That  cars  of  a  freight  train  were  coupled  so  violently  that  a  passenger 
sitting  on  a  trunk  near  a  side  door  of  the  caboose  was  thrown  through  the 
door  to  the  ground,  a  water  keg  in  the  car  was  overturned,  papers  were  jarred 
from  the  conductor's  desk,  and  a  lamp  was  jarred  from  its  position,  etc.,  war- 
rants a  finding  that  the  company  was  negligent,  though  there  is  no  proof  of  a 
specific  negligent  act  on  the  part  of  those  operating  the  train.^" 

Permitting  Overcrowding  of  Car. — Evidence  that  a  street  railroad  company 
allowed  its  car  to  become  so  filled  that  the  aisle  and  platforms  were  packed  jus- 
tified the  jury  in  finding  that  it  was  negligent.®^ 

Failure  to  Detach  Car  from  Train. — ^Where,  in  an  action  for  injuries  to  a 
person  riding  on  a  freight  train,  there  was  a  conflict  in  the  evidence  as  to 
whether  the  caboose  could  have  been  detached  from  the  train,  after  the  danger 
was  known  to  defendant,  in  time  to  have  avoided  the  injury,  and  that  no  at- 
tempt was  made  to  do  so,  though  the  trainmen  were  requested  by  the  plaintiff 
and  others  to  attempt  to  detach  it,  there  was  substantial  evidence  to  support 
a  verdict  in  the  plaintiff's  favor,  and  hence  a  finding  that  the  defendant  failed  to 
use  ordinary  care  will  not  be  reviewed  on  appeal.*^ 

Passing  Object  Beside  Right  of  Way. — Evidence  that  a  trolley  car  pas- 
senger standing  on  a  step  within  the  vestibule  and  forced  outward  by  the  crowd 
on  the  car  and  the  swinging  motion  of  the  car,  so  as  to  collide  with  a  trolley 
pole  at  the  side  of  the  track,  is  sufficient  to  justify  a  finding  that  the  conductor 
was  guilty  of  negligence  in  failing  to  exercise  care  for  the  safety  of  the  pas- 
senger.*^ The  plaintiff,  who  was  a  passenger  in  the  defendant's  open  horse  car, 
sitting  in  the  outside  seat,  was  injured  by  a  kick  from  a  horse  going  in  the 
same  direction  as  the  car.  In  an  action  against  the  railroad  company  for  dam- 
ages therefor,  he  testified  that  the  car  approached  a  pair  of  horses  on  the  track, 
on  one  of  which  a  man  was  riding,  and  leading  the  other;  that  the  man  com- 
menced to  get  them  out  of  the  way,  but  the  driver  of  the  car  ran  the  car  against 
the  legs  of  the  lead  horse,  so  that  the  front  and  end  of  the  step  at  the  side  of 
the  car  struck  the  horse,  which  then  kicked  plaintiff  on  the  knee.  His  testimony 
was  contradicted  by  all  the  other  witnesses,  seven  in  number;  but,  of  these,  two 
were  the  driver  and  conductor  of  the  car,  and  the  testimony  of  the  others  was 

77.  Negligent  swinging  of  trolley  rope.  Knaisch  v.  Joline,  123  X.  Y.  S.  412,  138 
— Coolidge  V.  La  Crosse  City  R.  Co.,  117       App.  Div.  854. 

N.  W.  818.   136  Wis.  356.  Injury  to   a  passenger  while   excusably 

78.  Negligent  placing  of  torpedo. — Ginn  riding  on  the  platform  of  a  car  because  of 
■V.  Pennsylvania  R.  Co.,  69  Atl.  992,  220  the  overcrowding  of  the  train  usually  con- 
Pa.  552.  stitutes  a  prima  facie  case   of  negligence 

79.  Negligent  coupling  of  cars. — St.  of  the  carrier.  Norvell  v.  Kanawha,  etc., 
Louis,  etc.,  R.  Co.  v.  Billingsley,  96  S.  W.  R.  Co.,  68  S.  E.  288,  67  W.  Va.  467,  29  L. 
357,  T9  Ark.  335;  Lancon  v.  Morgan's,  etc.,       R.  A.,  X.  S.,  325. 

Steamship    Co.,    137    La.    1,   53     So.     365;  82.    Failure  to  detach  car  from  train. — 

Mitchell  V.    Chicago,    etc.,    R.   Co.,   112   S.  Merrielees   v.   Wabash    R.    Co.,   63    S.   W. 

W.  291,  132  Mo.  App.  143.  718,  163   Mo.   470. 

80.  Mitchell  v.  Chicago,  etc.,  R.  Co.,  112  83.  Passing  object  beside  right  of  way. 
S.  W.  291,  132  Mo.  App.  143.  — Tolleman  v.  Sheboygan,  etc.,  R.  Co..  148 

81.  Permitting   overcrowding   of   car.^  Wis.  197,  134  X.  W.  406. 
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not  positive,  and,  in  some  particulars,  not  consistent.  A  dismissal  of  the  com- 
plaint was  improper,  as  the  question  of  the  improbability  of  the  plaintiff's  testi- 
mony was  for  the  jury.^* 

§§  3252-3256.  As  to  Negligence  Causing  Passenger  to  Fall  from 
Vehicle — §  3252.  In  General. — Passenger  Passing  from  One  Car  to  An- 
other.— The  fact  that  intestate,  a  passenger,  was  found  near  the  tracks  in  a 
position  showing  that  he  had  been  dragged  by  the  cars  for  some  distance  was 
no  evidence  that  in  attempting  to  pass  from  one  car  into  another  he  fell  be- 
tween the  cars  by  reason  of  imperfections  in  the  passageway.*^ 

Where  Passenger  Jumped  from  Car. — Where  the  only  testimony  of  the 
plaintiff,  in  an  action  against  a  carrier,  shows  that  he  jumped  from  the  defend- 
ant's car  while  it  was  in  motion,  and  was  thereby  injured,  the  court  may  with- 
draw the  case  from  the  jury  and  enter  judgment  for  the  defendant  on  the 
ground  that  no  negligence  has  been  proved  against  defendant.*^ 

Drawn  under  by  Draft  of  Moving  Train  after  Fall. — The  plaintiff  tes- 
tified that  he  went  from  his  seat  in  a  car  to  the  platform  before  the  train  had 
stopped,  and  was  thrown  from  the  train  by  a  sudden  jerking  movement  of  the 
cars,  and  that  his  foot  was  caught  under  the  wheels  and  injured.  A  deposition 
by  plaintiff  in  another  stage  of  the  action  stated  that,  after  he  was  thrown  from 
the  car,  he  was  drawn  under  the  wheels  by  the  draught  created  by  the  moving 
of  the  train,  but  several  unimpeached  witnesses  testified  that  after  the  accident 
plaintiff  stated  that  he  had  stepped  off  the  train  when  it  stopped  at  the  depot, 
and  that  in  trying  to  step  back  he  slipped,  and  that  his  foot  was  caught  under 
the  wheel.  It  was  shown  that  the  wheel  of  the  car  was  two  feet  inside  the  outer 
■edge  of  the  lower  step  of  the  platform,  and  that  the  height  of  such  step  was  two 
feet,  and  it  appeared  that  from  the  slow  motion  of  the  train  at  the  time  of  the 
accident  it  would  have  been  impossible  for  plaintiff  to  have  been  drawn  under 
the  cars  by  the  draught  as  alleged.  A  verdict  for  the  plaintiff  was  not  sustained 
hy  the  evidence. *'' 

§  3253.  Defective   Means   and   Instrumentalities. — Defective   Track. 

— In  an  action  for  personal  injuries  by  a  passenger  against  a  street-railway 
company  it  appeared  that  plaintiff,  while  standing  on  the  front  platform,  let  go 
the  rail  to  get  out  his  fare,  and  slipped  off,  getting  his  foot  crushed  under  the 
wheel.  The  car  was  in  good  repair,  and  there  was  no  evidence  that  the  track 
was  out  of  order,  except  the  testimony  of  one  witness  that  about  the  time  of 
the  accident  the  track  was  laid  on  lateral  sleepers,  without  cross-ties,  which  had 
partially  rotted.  There  was  no  extraordinary  jar  or  unusual  motion  of  the  car 
at  the  time  of  the  accident.  The  evidence  did  not  show  the  company  to  be  guilty 
of  negligence.**  In  an  action  against  a  street-railroad  company  for  personal  in- 
juries occasioned  by  plaintiff's  being  thrown  from  a  car,  the  evidence  was  that 
the  plaintiff  at  the  time  was  drunk;  that  he  had  no  recollection  of  boarding  the 
■car,  or  of  any  of  the  facts  connected  with  the  accident ;  and  that  he  first  came 
to  a  realization  of  his  injuries  at  the  hospital.  Shortly  before  the  accident  he 
was  standing  on  the  front  platform,  with  his  hands  on  the  guard  rail,'  and  his 
tody  swaying  back  and  forth.  The  rate  of  speed  was  moderate,  and,  although 
the  up  and  down  motion  of  the  car  was  such  at  the  time  the  plaintiff  was  thrown 
•off  as  to  throw  another  passenger  towards  the  driver,  there  was  no  evidence  of 
any  defect  in  the  rails  or  the  roadbed.  The  court  properly  directed  a  verdict 
for  the  defendant.** 

84.  Walker  v.  Atlantic  Ave.  R.  Co.,  11  87.  Drawn  under  by  draft  of  moving 
N.  Y.  S.  742,  34  N.  Y.  St.  Rep.  118.  train  after  fall.— San  Antonio,  etc.,  R.  Co. 

85.  As  to  negligence  causing  passenger  v.  Choate  (Tex.  Civ.  App.),  35  S.  W.  180. 
to  fall  from  vehicle. — Chicago,  etc.,  R.  Co.  88.  Defective  means  and  instrumentali- 
V.  Mock,  88  111.  87.                                                 ties Baltimore,    etc..    Turnpike    Road    v. 

86.  Where  passenger  jumped  from  car.  Cason,  73   Md.   377,  30  Atl.   113. 

— Coursel  V.  Cincinnati,  etc.,  R.  Co.,  8  O.  89.   Holland   v.   West    End    St.    R.    Co., 

Dec.   174,  6  Wkly.  L.  Bull.  190.  155   Mass.   387,  39   N.   E.  633. 
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Defectve  Platform. — The  testimony  is  not  entirely  clear  as  to  the  exact 
manner  in  which  the  injury  occurred;  but  it  sufficiently  appears  from  the  evi- 
dence on  behalf  of  the  plaintiff  that,  just  as  the  train  was  pulling  into  a  station, 
moving  very  slowly,  the  plaintiff  left  one  coach  to  go  into  another.  When  he 
reached  the  platform,  which  was  without  vestibule,  he  stumbled  over  some- 
thing and  fell.  He  tried  to  catch  himself,  but  failed,  and  was  thrown  to  the 
ground  and  his  arm  broken.  The  evidence  shows  that  the  coach  was  old,  and 
that  the  planks  in  the  floor  of  the  platform  were  loose,  and  could  be  kicked  up 
with  the  foot.  Plaintiff  did  not  know  just  what  his  foot  struck,  but  stated  that 
it  felt  like  a  hole.  Held,  sufficient  to  show  that  the  defective  condition  of  the 
platform  was  the  cause  of  plaintiff's  stumble,  whereby  he  was  thrown  from  the 
train. so  In  an  action  against  a  street-railway  company  for  damages  for  killing 
the  plaintiff's  minor  child,  an  instruction  to  the  effect  that,  under  the  pleadings 
and  evidence,  the  plaintiff  could  not  recover,  was  properly  refused,  when  it  ap- 
pears from  the  evidence  that  the  boy  stated  that  ""he  "fell  off  the  front  platform" 
of  the  defendant's  car,  and  it  further  appears  that  the  evidence  tended  to  show 
that  there  was  no  gate  to  keep  him  from  falling  off,  as  required  by  law,  and  that 
the  car  was  going  around  a  curve  at  a  rate  of  about  five  miles  an  hour.^i 

§  3254.  Negligent  Management  of  Conveyance. — Running  at  Ex- 
cessive Speed. — There  was  evidence,  though  conflicting,  that  while  the  car 
was  being  driven  at  a  dangerous  speed  it  struck  an  obstruction  on  the  track,  and 
the  jolting  caused  thereby  threw  the  plaintiff  off  and  injured  him.  It  was  held, 
that  the  defendant  was  not  entitled  to  a  nonsuit.^^  Where  a  passenger  was 
thrown  from  a  street  car  while  rounding  a  curve,  and  injured,  his  testimony 
that  the  car  was  going  at  an  unusually  rapid  rate  of  speed  is  sufficient  to  sus- 
tain a  verdict,  where  other  passengers  were  thrown  at  the  same  time.®^     In  an 


90.  Defective  platform. — Yazoo,  etc.,  R. 
Co.  V.  Tillman  (Miss.),  61  So.  658. 

91.  Muehlhausen  v.  St.  Louis  R.  Co., 
91   Mo.  333,  2  S.  W.  315. 

92.  Negligent  management  of  convey- 
ance.— Willmott  V.  Corrigan  Consol.  St. 
R.  Co.  (Mo.),  16  S.  W.  500;  S.  C,  106 
Mo.  535,  17  S.  W.  490. 

93.  Rounding  curve. — Samuels  v.  Cali- 
fornia St.  Cable  R.  Co.,  56  Pac.  1115,  124 
Cal.  294. 

That  a  passenger  alleged  to  have  been 
thrown  off  a  street  car  in  consequence  of 
it  having  been  run  on  a  curve  toward  the 
west  from  the  north  at  an  excessive  rate 
of  speed  was  found  lying  six  feet  to  the 
east  of  the  track  did  not  demonstrate  that 
according  to  the  laws  of  physics  she 
could  not  have  been  thrown  from  the  car, 
but  must  have  stepped  off,  and  a  verdict 
for  her  would  not  be  set  aside  as  against 
the  physical  facts.  Neumann  v.  St.  Louis 
Trans.  Co.,  90  S.  W.  1165,  115  Mo.  App. 
259. 

Passenger  on  platform.. — Plaintiff's  in- 
testate, who  was  a  passenger  on  defend- 
ant's street  car,  left  his  seat  as  the  car 
was  about  to  enter  a  thirty-tliree  degree 
curve,  and  went  out  on  the  front  plat- 
form, from  which  he  fell.  One  witness 
stated  that  the  car  was  running  twenty 
miles  per  hour,  and,  when  it  struck  the 
curve,  deceased  was  lifted  from  his  feet, 
and  thrown  over  a  chain  three  and  a  half 
feet  high  across  the  entrance  to  the  plat- 
form.    Witness  was  about  1,400  feet  dis- 


tant. The  evidence  was  overwhelming 
that  there  was  no  chain  on  the  car.  The 
motorman  stated  that  his  first  knowledge 
of  deceased's  presence  on  the  platform 
was  when  the  car  was  entering  the  curve, 
when  he  saw  him  lift  his  hand  as  if  for 
a  signal;  that  about  this  time  v/itness 
threw  off  the  power,  and  deceased  at  the 
same  moment  opened  the  gate  across  the 
entrance,  and  stepped  down  on  the  car 
step;  that  witness  warned  him,  but  he  did 
not  stop,  and  stepped  down  into  the 
street.  This  witness  said  the  car  was 
running  about  fifteen  miles  per  houf,  and 
others,  who  were  passengers,  placed  it  at 
from  ten  to  fifteen  miles  per  hour,  and 
none  of  them  seemed  to  think  the  car 
was  tjoing  too  fast.  Held,  that  the  evi- 
dence was  insufficient  to  sustain  a  verdict 
based  upon  any  negligence  of  defendant. 
Bruce  v.  Brooklyn  Heights  R.  Co.,  74  N. 
Y.  S.   324,   68  App.  Div.  242. 

Plaintiff,  a  passenger  on  a  horse  car, 
during  an  altercation  with  the  driver  on 
the  front  platform  fell  or  was  thrown 
therefrom  as  the  car  was  rounding  a 
curve.  He  contended  that  he  was  thrown 
off  by  the  excessive  speed  of  the  car 
while  rounding  the  curve,  and  testified 
that  the  car  was  going  at  "full  speed,"  and 
at  a  "terrific  rate,"  while  rounding  the 
curv«.  Plaintiff's  witness,  who  saw  the 
accident,  testified  that  the  car  was  going 
three  or  four  miles  an  hour,  which  v/as 
substantiated  by  other  witnesses,  and  it 
was    undisputed    that     the     car     stopped 
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action  for  the  death  of  plaintiff's  intestate,  who  was  killed  by  falling  from  an 
open  street  car,  it  appeared  that,  when  he  fell  from  the  car,  it  was  rounding  a 
sharp  curve,  but  was  only  going  at  the  rate  of  four  miles  per  hour,  and  nothing 
more  than  the  ordinary  jar  was  experienced  by  any  of  the  passengers.  Under 
the  evidence,  the  deceased  fell  out  contrary  to  the  known  laws  of  force,  and  the 
occurrence  was  not  accounted  for.  There  was  no  evidence  showing  improper 
management  of  the  horses  or  the  car,  or  a  defect  in  the  car  or  the  track.  The 
plaintiff  failed  to  show  that  the  injury  was  in  any  way  caused  by  the  negligence 
of  the  defendant  or  its  servants.^* 

Sudden  Starting. — In  an  action  for  injuries  to  plaintiff  while  a  passenger 
on  defendant's  electric  car,  plaintiff  claimed  that,  while  be  was  sitting  in  a  seat 
facing  towards  the  front  of  the  car,  it  suddenly  gave  a  jerk,  and  threw  him  off. 
Such  evidence  was  not  sufficient  to  charge  defendant  with  negligence,  as  the 
natural  result  of  a  sudden  start  would  be,  not  to  throw  plaintiff  off,  unless  he 
was  sitting  in  a  careless  manner,  but  to  throw  him  against  the  back  of  the  seat 
on  which  he  was  sitting.^s 

While  Setting  Down  Passenger. — Plaintiff  was  a  passenger  in  one  of  de- 
fendants' stages.  As  she  was  getting  out,  the  horses  started  up,  and  by  reason 
thereof  she  was  thrown  down  and  injured.  In  an  action  to  recover  damages, 
it  was  held,  that  the  facts  showed,  prima  facie,  either  that  the  horses  were  un- 
suitable for  the  business  or  that  the  driver  was  incompetent  or  negligent,  and, 
in  the  absence  of  proof  that  the  occurrence  of  something  beyond  the  control  of 
the  driver  or  the  proprietors  caused  the  horses  to  start,  was  sufficient  to  sustain 
a  recovery.^®  In  an  action  against  a  street-car  company  for  personal  injuries, 
where  plaintiff  testifies  that  after  the  car  had  slackened  speed,  and  while  he  was 
waiting  for  it  to  stop,  it  made  a  sudden  start  forward,  and  threw  him  off,  thus 
causing  the  injuries,  and  defendant's  witnesses  are  not  entirely  harmonious  as 
to  the  circumstances,  though  they  all  testify  that  plaintiff  got  off  while  the  car 
was  in  motion,  a  verdict  for  plaintiff  will  not  be  disturbed  on  appeal. ^'^ 

Passenger  Intoxicated. — In  an  action  to  recover  for  injuries  sustained 
from  the  sudden  movement  of  a  horse  car,  it  appeared  that  plaintiff  had  been 

within  five  feet  of  the  place  where  plain-  instruct  the  jury  that  there  was  no  evi- 
tiff  fell.  Held,  that  the  evidence  was  in-  dence  of  overloading,  or  neg-ligent  man- 
sufficient  to  sustain  a  verdict  for  plaintiff  agement,  or  that  the  injury  was  the  re- 
on  the  ground  of  excessive  speed.  Vogler  suit  of  a  mere  accident.  Wallace  v.  V/est- 
V.  Central  Crosstown  R.  Co.,  83  iN.  Y.  S.  ern,  etc.,  R.  Co.,  101  N.  C.  454,  8  S.  E. 
485,    83    App.    Div.    101.  166. 

94.  Muller  v.  Second  Ave.  R.  Co.,  48  N.  96.  While  setting  down  passenger.— 
Y.  Super.  Ct.  546.  Roberts  v.  Johnson,  58  N.  Y.  613. 

95.  Sudden  starting. — Brennan  v.  Brook-  97.  Ganley  v.  Brooklyn  City  R.  Co.,  55 
lyn  Heights  R.  Co.,  12  Misc.  Rep.  570,  33  Hun  605,  7  N.  Y.  S.  854,  23  N.  Y.  St.  Rep. 
N.  Y.  S.  853,  67  N.  Y.   St.  Rep.   605.                 93,   5    Silvernail   319. 

Evidence  in  an  action  for  injuries  to  a  In  an  action  for  personal  injuries  ?i!f- 
street  railway  passenger  thrown  from  the  tained  by  plaintiff  there  was  evidence  that 
front  platform  while  the  car  was  ascend-  the  driver  of  the  car  directed  plaintiff  to 
ing  an  incline  held  to  warrant  a  finding  take  a  dangerous  position  on  the  plat- 
that  the  motorman,  when  starting  ahead  form;  that  plaintiff,  on  nearing  his  des- 
after  slowing  down,  threw  on  the  whole  tination,  asked  the  driver  to  stop  the  car; 
power  at  once,  instead  of  putting  it  on  that  the  speed  of  the  car  was  thereupon 
slowly.  Cutts  V.  Boston  Elev.  R.  Co.,  89  slackened,  and  that  when  plaintiff  was 
N.   E.  31,   303    Mass.   450.            •  preparing   to    get    off   the    horses    started 

Plaintiff   and   a   fellow   passenger    testi-  suddenly,  throwing  plaintiff  to  the  ground, 

fied  that  they  were  riding  in  a  caboose  on  The  driver  testified  that  he  did  not  hear 

a  freight  train,  and  that,  the  train  having  plaintiff  ask  him   to   stop,   and   there   was 

stalled  and   come   to   a   stop,   plaintiff  at-  evidence  that  plaintiff  attempted  to  leave 

tempted  to  pick  up  an  overcoat  from  the  the  car  while  it  was  in  motion.   There  was 

floor,  when   the   car  was   suddenly  struck,  not   sufficient    evidence    of   negligence    on 

a  very  hard  blow,  causing  him  to  fall  and  the  part  of  the  plaintiff,  or  of  due  care  on 

receive  the  injury,  and  that  when  the  car  the  part  of  defendant,  to  warrant  taking 

stalled  it  made  two  or  three  attempts  to  the  case  from  the  jury.     Nichols  v.  Sixth 

move,  and  then   eased  back  and   stopped.  Ave.   R.   Co.,   38   N.   Y.   131,   97  Am.  Dec. 

Held,  that  the  court  properly  refused  to  780. 
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drinking,  was  riding  on  the  front  platform,  although  without  objection,  and 
stepped  to  the  lower  step  to  permit  persons  to  pass.  The  only  evidence  as  to 
defendant's  negligence  was  that  the  car  in  starting  gave  a  sudden  movement. 
A  nonsuit  should  have  been  granted.^* 

Sudden  Starting. — In  an  action  against  a  street  railway  company  for  in- 
juries to  a  passenger,  evidence  showing  that  plaintiff,  who  was  standing  near 
the  edge  of  the  rear  platform  without  holding  onto  anything,  was  pitched  off  by 
a  sudden  jerk  in  the  car,  caused  by  a  sudden  stop,  without  showing  that  there 
was  any  defect  in  the  car  or  rails,  or  that  the  apparently  sudden  stop  was  not 
justifiable,  fails  to  show  any  negligence  on  the  part  of  defendant.*^ 

Sudden  Jerking  or  Lurching  of  Car. — A  passenger  on  a  street  car,  who 
was  injured  by  being  thrown  to  the  ground  by  the  lurch  of  the  car  in  passing 
from  the  main  track  to  a  switch  track,  can  not  recover  therefor  where  there  is 
no  evidence  that  the  injury  was  due  to  any  defect  in  the  car  or  track,  or  that 
the  speed  was  unusual  or  dangerous,  or  that  the  jar  was  unusual,  since  such  mo- 
tion of  the  car  is  not  sufficient  to  show  negligence. ^  Where  a  passenger  on  a 
train  which  was  lurching  considerably  was  last  seen  alive  going  out  of  one  sleep- 
ing car  for  the  next  one,  which  he  did  not  enter,  and  was  afterwards  found 
dead  beside  the  track,  the  manner  of  his  death  is  not  mere  conjecture,  but  it  is 
a  fair  inference  that  he  was  thrown  by  the  lurching  of  the  train  through  the 
open  vestibule  door,  there  being  nothing  to  indicate  he  intended  to  commit  sui- 
cide.^ Where  a  plaintiff's  testimony  that  he  was  thrown  from  a  car  platform 
by  a  jerk,  by  reason  of  which  his  foot  was  run  over  by  the  train,  was  corrobo- 
rated by  two  witnesses,  a  verdict  for  plaintiff  will  not  be  disturbed  on  the  ground 
of  insufficiency  of  the  evidence.^  Where  a  plaintiff's  testimony  that  he  was 
thrown  from  a  car  platform  by  a  jerk,  by  reason  of  which  his  foot  was  run 
over  by  the  train,  was  corroborated  by  two  witnesses,  a  verdict  for  plaintiff  will 
not  be  disturbed  on  the  ground  of  insufficiency  of  the  evidence.* 


98.  Passenger  intoxicated. — Hayes  v. 
Forty-Second,  etc.,  R.   Co.,  97   N.  Y.  259. 

99.  Sudden  stopping. — Timms  v.  Oid 
Colony  St.  R.  Co.,  66  N.  E.  797,  183  Mass. 
193. 

1.  Sudden  jerking  or  lurching  of  car. — 
Byron  v.  Lynn,  etc.,  R.  Co.,  58  N.  E. 
1015,   177   Mass.  303. 

In  an  action  to  recover  for  an  injury  re- 
ceived by  plaintiff  in  falling  from  defend- 
ant's surface  car,  he  testified  that  the  car 
"went  right  from  under  him,"  but  there 
was  no  other  evidence  to  indicate  any 
sudden  start,  jerk,  or  jolt  of  the  car.  De- 
fendant's witnesses  testified  that  plaintiff 
stepped  off  while  the  car  was  moving, 
and  that  there  was  no  change  in  its  move- 
ment. Held,  that  a  finding  of  negligence 
was  not  justified.  Armstrong  v.  Metro- 
politan St.  R.  Co.,  48  N.  Y.  S.  597,  33  App. 
Div.  137. 

Plaintiff's  intestate  fell  or  was  thrown 
from  an  open  street  car  while  in  rapid 
motion,  and  was  killed.  A  witness,  who 
was  sitting  at  a  fourth  story  window,  over 
one  hundred  feet  away  from  the  place  of 
the  accident,  testified  that  the  car  came 
to  a  sudden  jerk  back,  which  threw  de- 
ceased off  on  her  head,  and  then  went  on, 
and  that  after  she  fell  the  danger  signal 
was  rung,  and  the  car  then  stopped  sud- 
denly. There  was  no  other  evidence  of 
defendant's  negligence.  The  conductor, 
motorman,  several  passengers,  and  a 
policeman   who   was    riding   on   a   bicycle 


just  behind  the  car,  all  testified  that  there 
was  no  sudden  check  or  jerk  of  the  car 
until  the  ringing  of  the  danger  signal  after 
the  accident.  Held,  that  a  verdict  for 
plaintiff's  intestate  against  the  street  car 
company  was  not  justified  by  the  evi- 
dence. Ehrhard  v.  Metropolitan  St.  R. 
Co.,  68  N.  Y.  S.  457,   58  App.  Div.  613. 

Where  there  is  evidence  that  a  passen- 
ger was  seen  upon  the  train  near  the  rear 
of  the  car  just  before  a  sudden  and  vio- 
lent jolt  of  the  train  occurred  and  he  was 
afterwards  run  over  and  killed  while  ly- 
ing across  -the  track  at  this  point,  the  evi- 
dence authorizes  a  verdict  that  his  death 
was  caused  by  the  negligent  operation  of 
the  train  which  threw  him  off.  Southern 
R.  Co.  V.  Webb,  116  Ga.  153,  -42  S.  E. 
395,  59  L.  R.  A.  109. 

Expressions  such  as  "very  fast,"  "jerk,'' 
and  "sudden  jerk,"  used  in  testimony  in 
an  action  against  a  earner  for  injuries, 
caused  by  being  thrown  from  a  car,  are 
vague,  indefinite,  and  meaningless,  and, 
unaccompanied  by  other  and  more  definite 
evidence,  do  not  tend  to  prove  negligence. 
Chicago  Union  Tract.  Co.  v.  Duckstein, 
136  111.  App.  389,  judgment  affirmed  in  85 
'N.  E.  195,  334  111.  617. 

2.  Robinson  v.  Chicago,  etc.,  R.  Co.,  97 
N.    W.    689,    135    Mich.   254. 

3.  San  Antonio,  etc.,  R.  Co.  v.  Choate, 
56   S.  W.  314,  32  Tex.   Civ.  App.  618. 

4.  San  Antonio,  etc.,  R.  Co.  v.  Choate, 
56  S.  W.  214,  32  Tex.  Civ.  App.  618. 
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Passenger  Riding  on  Platform. — In  an  action  by  a  street  car  passenger 
for  injuries  by  being  thrown  from  a  platform,  plaintiff  does  not  make  out  a 
prima  facie  case  merely  by  proof  that  the  car  gave  a  jerk  or  similar  motion, 
and  that  he  was  hurt;  but  must  further  show  that  it  was  due  to  a  defect  in  the 
track  or  to  negligence  in  operating  the  car.^  In  an  action  for  the  death  of  plain- 
tiff's intestate  caused  by  a  fall  from  defendant's  train,  the  declaration  alleged 
that  the  intestate  was  a  passenger,  that  he  was  in  the  exercise  of  due  care  and 
-caution  for  his  own  safety,  that  defendant  did  not  furnish  intestate  a  seat  in- 
side the  cars,  and  that  he  was  obliged  to  ride  on  the  platform  of  the  car,  and 
while  so  riding  defendant  was  negligently  running  its  train,  that  the  car  on 
which  intestate  was  riding  was  so  violently  swayed  from  side  to  side  that  intes- 
tate was  thrown  from  the  platform  and  killed.  The  preponderance  of  evidence 
showed  that  there  were  vacant  seats  in  some  of  the  coaches,  and  that  the  train 
was  moving  at  a  very  slow  rate  of  speed,  and  that  there  was  no  violent  motion 
or  swaying  of  the  cars,  but  only  the  usual  motion  of  the  cars  was  noticeable. 
The  evidence  did  not  sustain  the  allegation  of  negligence,  and  a  judgment  for 
plaintiff  should  be  reversed. ^ 

Failure  to  Turn  Switch. — A  passenger  who  was  injured  by  the  derailment 
of  defendant's  street  car  testified  that  it  was  too  dark  to  observe  the  destination 
of  the  car;  that  he  went  to  the  door  to  inquire;  that  he  was  obliged  to  place  one 
foot  outside  the  door  to  make  room  for  another,  when,  by  failing  to  turn  the 
switch  at  the  junction,  the  car,  which  was  running  rapidly,  was  derailed,  throw- 
ing him  off;  and  that  the  car  had  no  conductor.  There  was  evidence  to  cor- 
roborate the  passenger,  but  the  driver  contradicted  it  in  most  important  particu- 
lars, testifying  that  the  passenger  came  to  the  platform,  and  remained  there ; 
that  he  directed  him  to  go  inside;  and  that  the  car  was  not  going  rapidly;  that 
the  switch  turned  automatically  by  the  weight  of  the  horse,  but  in  this  instance 
turned  the  wrong  way,  owing  to  the  driver's  attention  being  drawn  by  the  pas- 
senger.    The  evidence  was  sufficient  to  sustain  a  verdict  for  plaintiff.'' 

§  3255.  Negligent  Pushing  Passenger  from  Car. — ^When  the  testimony 
of  a  passenger  leaves  it  in  doubt  whether  he  fell  off  or  was  pushed  off  the  car, 
and  also  leaves  it  in  doubt  if  he  was  pushed  off  whether  the  conductor  or  some 
third  person  pushed  him  off,  there  being  no  evidence  to  clear  up  this  doubt,  the 
plaintiff's  complaint  will  be  dismissed.* 

By  Turning  Brake. — In  an  action  for  causing  the  death  of  a  passenger  it 
appeared  that,  upon  first  entering  the  car,  the  deceased  obtained  a  seat;  that  the 
car,  for  some  cause,  ran  off  the  track;  and  the  conductor  requested  the  assist- 

5.    Passenger    ridding     on    platform. —  After   refusal   to   pay  fare. — Plaintiff,   a 

McGann  v.  Boston  Elev.  R.  Co.,  85  N.  E.  boy   eight  years   of  age,   voluntarily,    and 

570,  199  Mass.  446,  18  L,.  R-  A.,  N.  S.,  506.  without  the  knowledge   of  the  conductor, 

6   Krug  V.  Chicago,  etc.,  R.  Co.,  155  111.  went  to  the  front  platform  of  a  horse  car 

Apo    114  '■°    J""^            companion.       Ihe    conductor 

_,-,.,'          ^      ^               -i  -1.      -n         11  opened  the  wicket  in  the  front  door,  and 

7.  Failure   to   turn   switch.-Farrell    v.  J^^   plaintiff's   companion    for   his   fare, 

vT.T,    o%^vS;°-  p^    "„T   ^*'''   *   ^-       and,   upon  the   latter  stating   that   he   had 
\.  b.  597,  21  iN.  y.  bt.  Rep.  84.  ^^^^  j^;^  j^^.^  ^^^  another  car,  said  he  must 

8.  Negligent  pushing  passenger  from  either  pay  or  get  off,  and  opened  the 
car.— Pixley  v.  Third  Ave.  R.  Co.,  33  N.  door.  As  he  did  so,  plaintiff  stepped  with 
Y.  Super.  Ct.  406.  one  foot  down  on  the  step  of  the  car,  and 

Plaintiff     passenger     stated     positively  attempted      to     get    off    backwfard.      The 

that  he  was  pushed  off  the  train  by  one  of  driver   caught  him.  and  placed  him   back  on 

defendant's  train  crew  in  uniform,  which  the  platform,  saying,  "Don't  you  get  off, 

each  of  the  crew  but  the  conductor   and  you    will    fall;"    but    almost    immediately, 

porter  of  the  sleeper  denied.     Held  that,  plaintiff  repeated  the  act,  and  was  either 

though    plaintiff    was     unable      to      state  thrown  off  or  jumped  off  backward,  and 

whether  he  was  on  the  steps  or  platform  was    injured.      Held,    that    there    was    no 

of  the  car,  there  was  evidence  to  support  evidence  of  negligence  on  the  part  of  the 

a  verdict  for  him.     Louisville,  etc.,  R.  Co.  company.      Sandford   v.    Hestonville,   etc., 

V.  Ray,  46  S.  W.  554,  101  Tenn.  1.  R.   Co.,   136   Pa.   84,   20  Atl.   799. 
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ance  of  the  passengers  to  put  it  on.  The  deceased  did  not  regain  his  seat,  and, 
from  the  crowded  condition  of  the  car,  was  compelled  to  stand  on  the  front 
platform.  Thus  he  was  brought  into  close  proximity  to  the  brake,  which  was 
used  by  the  driver,  at  or  about  the  time  of  the  accident.  There  was  evidence 
from  which  the  jury  might  fairly  have  inferred  that  he  was  thrown  from  the 
platform  by  the  sudden  turning  of  the  brake.  A  verdict  against  the  company 
was  sustained.® 

By  Closing  Gate. — An  elevated  car  was  standing  at  a  station  with  the  gate 
open.  Two  of  plaintiff's  witnesses  stated  that  intestate  had  one  foot  on  the 
car,  and  was  about  to  step  on  with  the  other,  when  the  train  started  with  a  jerk, 
and  she  fell  between  the  station  and  the  car.  This  testimony  was  held  not  to 
contradict  plaintiff's  other  witnesses,  who  stated  that  the  slamming  of  the  gate 
pushed  her  back  and  made  her  fall  as  she  was  entering.^" 

By  Another  Passenger.- — In  an  action  against  a  street  railway  company  for 
injuries  alleged  to  be  due  to  the  overcrowding  of  a  trolley  car,  and  lack  of  fa- 
cilities for  alighting,  the  plaintiff  and  her  daughter  testified  that  in  leaving  the 
car,  at  night,  she  was  pushed  from  the  step  of  the  front  platform  by  the  passen- 
gers behind  "her,  and  fell  upon  the  fender,  through  which  one  foot  was  thrust. 
The  testimony  for  the  defendant  showed  that  she  alighted  safely,  but,  failing  to 
think  of.  the  fender,  attempted  to  pass  in  front  of  the  car,  and  thus  met  with  the 
accident.  As  the  weight  of  evidence  showed  no  negligence  on  the  part  of  de- 
fendant, a  verdict  for  plaintiff  would  be  set  aside.^^ 

§  3256.  Negligence  after  Passenger  Has  Fallen. — When  a  passenger 
falls  from  a  fast  running  train,  every  ofHcer  of  the  train,  as  soon  as  he  knows 
of  the  fall,  must  be  conscious  of  the  impelling  duty  to  stop  the  train,  or  to  take 
some  other  prompt  measure  to  rescue  the  passenger,  and  the  failure  so  to  do, 
unless  in  extraordinary  cases,  is  strong  evidence  of  a  reckless  disregard  of 
duty.i2 

§  3257.  As  to  Cause  of  Derailment. — Proof  that  a  passenger  on  a  rail- 
road train  was  injured  by  derailment  is  sufficient  to  establish  a  prima  facie  case 
of  defendant's  negligence. i^     In  an  action  by  a  passenger  for  personal  injuries 

9    By  turning  brake. — Chicago  City   R.  the  derailment  of  a  car  ioaded  with  dyna- 

Co.  V.  Young,  62  111.  238.  mite   exploded   thereby,   evidence   held   to 

10.  By  closing  gate. — Schestauber  i'.  Man-  support  a  finding  that  the  carrier  was 
hattan  R.  Co.,  44  Hun  628,  9  N.  Y.  St.  negligent  in  loading  slabs  on  a  flat  car 
Rep.  215.  in  front  of  the  car  loaded  with  dynamite, 

11.  By  another  passenger. — Hansen  v.  and  that  the  slabs  fell  from  the  car  and 
North  Jersey  St.  R.  Co.  (N.  J.),  43  Atl.  caused  the  derailment.  Roberts  v.  Sierra 
663,  reversed  in  46  Atl.  718,  64  N.  J.  L.  R.  Co.,  Ill  Pac.  519,  14  Cal.  App.  180,  re- 
686.  hearing  denied  in  111  Pac.  527. 

12.  Negligence  after  passenger  has  In  an  action  for  injuries  to  a  passenger 
fallen. — Brice  v.  Southern  Railway,  67  S.  by  derailment  of  a  train  being  run  over 
E.  243,  85  S.  C.  216,  27  L.  R.  A.,  N.  S.,  a  completely  submerged  track,  evidence 
768.  held  sufficient  to  establish  defendant's  neg- 

13.  As  to  cause  of  derailment. — ^Win-  ligence.  Chicago,  etc.,  R.  Co.  v.  Cain,  37 
ters   V.    Baltimore,    etc.,   R.    Co.,    163    Fed.  Tex.  Civ.  App.  531,  84  S.  \V.  6S2. 

106.  Evidence  in  an  action  against  a  carrier 

The    derailment    of     a     car    establishes  for   injuries   sustained   by   a   passenger   in 

prima   facie  negligence   toward   a  passen-  consequence    of    the    derailment    of    the 

ger,  where  his  due  care  is  not  contested.  train    examined,    and    held    to    support    a 

Minihan  v.  Boston  Elev.  R.  Co.,  91  N.  E.  verdict  of  negligence  on  the  part  of  the 

414,  205  Mass.  402.  carrier.      Illinois    Cent.    R.    Co.   v.    Porter, 

Evidence   that   an    electric   car   was    de-  94  S.  W.  666,  117  Tenn.  13. 

railed,  and  that  plaintiff,  a  passenger,  was  Evidence,  in  a  street  car  passenger's  ac- 

injured  in  consequence  of  the  derailment,  tion   for  injuries  in  a  derailment,  held  to 

is    sufficient    evidence    prima    facie    of   de-  support   a   verdict   in    some    amount     for 

fendant's    negligence.      Berry   v.    Atlantic  plaintiff.     Emerson  v.  Butte  Elect.  R.  Co., 

Railway,  84  Atl.  740,  109  Me.  330.  129   Pac.   319,  46   Mont.   454. 

In   an   action    for   injuries   to   a   passen-  Evidence,   in  an   action  for  injury  to  a 

ger  on  a   special   freight  train   caused  by  passenger  by  derailment  of  a  street  car, 


2807 


ACTIONS. 


§  3257 


caused  by  the  derailment  of  a  train,  a  verdict  for  the  plaintiff  will  not  be  dis- 
turbed where  it  appears  that  the  carrier  did  not  have  a  suitable  track,  that  the 
outside  of  the  curve  where  the  accident  occurred  was  lower  than  the  inside  and 
that  the  train  was  behind  time  and  running  rapidly  when  derailed. i*  Where, 
in  an  action  by  a  passenger  for  personal  injuries  alleged  to  have  been  caused 
by  the  -derailment  of  a  car,  the  evidence  as  to  the  nature  and  extent  of  the  in- 
juries and  their  cause  is  conflicting,  but  there  is  sufficient  evidence  to  sustain 
the  verdict  for  the  plaintiff,  it  is  not  error  to  refuse  to  grant  a  new  trial. ^^ 

Where  Circumstances  Not  Explained. — In  an  action  against  a  street  rail- 
road company  for  injuries  to  a  passenger  caused  by  the  derailment  of  a  car  in 
which  he  was  riding,  it  appeared  from  the  plaintiff's  evidence  that  the  car  was 
thrown  from  the  track  while  turning  a  curve,  and  that  the  driver  at  the  time 
was  looking  at  some  boys  who  were  quarreling  in  the  street.  The  defendant 
introduced  evidence  that  the  track  at  the  place  of  the  accident  was  in  good  con- 
dition, and  was  constructed  in  such  manner  as  to  materially  reduce  the  chances 
of  derailment,  but  no  explanation  was  attempted  as  to  what  took  place.  The 
evidence  was  sufficient  to  carry  the  case  to  the  jury  on  the  question  of  the  de- 
fendant's negligence. 1® 

Running  at  Excessive  Rate  of  Speed. — A  railroad  company  is  liable  for 
injury  to  a  passenger  by  derailment  caused  by  running  at  an  excessive  rate  of 
speed."  In  an  action  against  a  railroad  to  recover  for  injuries  to  a  passenger 
caused  by  a  railroad  accident,  evidence  tended  to  show  that  the  train  was  going 
at  a  high  rate  of  speed;  that  the  ties  were  rotten,  spikes  loose,  and  the  rails 
worn  at  the  place  where  the  accident  occurred ;  and  that  the  outside  rail  in  a 
curve  was  not  high  enough  to  prevent  the  throwing  of  the  train  by  its  own  mo- 
mentum.   A  verdict  of  the  jury  for  plaintiff  would  not  be  disturbed  on  appeal. ^^ 


held  sufficient  to  authorize  the  jury  to  find 
that  the  car  left  the  track  because  of  de- 
fects in  the  flange  of  a  wheel,  and  be- 
cause, the  car  was  run  around  a  curve  at 
the  usual  rate  at  which  sound  cars  are  run 
around  it.  Johnson  v.  St.  Louis,  etc.,  R. 
Co.,   73    S.   W.   173,   173   Mo.   307. 

In  an  action  for  injuries  to  a  passenger, 
caused  by  an  alleged  sudden  stop  follow- 
ing the  derailment  of  a  car,  physical  facts 
held  to  require  a  verdict  for  defendant  on 
the  ground  that  plaintiff  could  not  have 
been  injured  in  the  manner  claimed.  St. 
Louis,  etc.,  R.  Co.  v.  Britton,  190  Fed. 
316,  111  C.  C.  A.  216. 

In  an  action  for  injuries  to  a  passenger 
caused  hy  delay  after  the  train  had  been 
derailed,  because  of  a  broken  rail,  evi- 
dence held  to  sustain  a  finding  of  negli- 
gence by  the  company.  Arkansas  Cent. 
R.  Co.  V.  Janson,  90  Ark.  494,  119  S.  W. 
648. 

14.  Central  R.  Co.  v.  Sanders,  73  Ga. 
513. 

15.  Central  R.,  etc.,  Co.  v.  Gamble,  77 
Ga.   584,   3   S.   E.   287. 

16.  Where  circumstances  not  explained. 
—Pollock  V.  Brooklyn,  etc.,  R.  Co.,  60  Hun 
584,  15  N.  Y.  S.  189,  39  m.  Y.  St.  Rep.  568. 

17.  Running  at  excessive  rate  of  speed. 
— In  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  caused  by  a 
car  being  thrown  from  the  track  by  rea- 
son of  the  breaking  of  a  wheel,  it  ap- 
peared that  the  train  was  running  at  the 
rate  of  sixteen  or  twenty  miles  per  hour, 
■where  the  schedule  rate  was   four  miles; 


that  the  air  brakes  were  defective,  but  for 
which  the  engineer  might  have  stopped 
the  train;  that  the  rails  were  old  and  bat- 
tered, the  ties  rotten,  and  the  roadbed 
rough  and  uneven.  Held,  that  these  facts 
warranted  the  jury  in  finding  the  com- 
pany negligent.  Texas,  etc.,  R.  Co.  v. 
Hamilton,  66  Tex.  92,  17   S.  W.  406. 

Plaintiff's  evidence  tended  to  show  that 
the  train  was  derailed  while  running  at  a 
high  rate  of  speed,  that  the  ties  were 
rotten  and  the  roadbed  in  an  unsafe  con- 
dition at  the  point  where  the  accident  oc- 
curred, and  defendant's  evidence  as  to  the 
appearance  of  the  nuts,  bolts,  and  bars 
used  in  connecting  the  rails  and  the  ap- 
pearance of  the  rails  tended  to  show  that 
they  had  been  removed  by  some  malicious 
person,  but  no  evidence  was  given  as  to 
who  removed  them,  or  that  any  person 
was  seen  about  the  place.  Held,  that  a 
judgment  for  plaintiff  will  not  be  set  aside 
as  against  the  weight  of  evidence.  Hous- 
ton, etc.,  R.  Co.  V.  Lee,  69  Tex.  556,  7  S. 
W.  334. 

18.  Louisville,  etc.,  R.  Co.  v.  Jones,  108 
Ind.    551,    9   N.    E.    476. 

Down  grade. — Defendant's  train,  while 
going  down  a  grade  of  sixty  feet  to  the 
mile,  with  engine  and  tender  reversed, 
left  the  track.  The  roadbed  was  old,  but 
had  not  been  used  till  two  months  before 
the  accident,  when  it  had  been  covered 
with  six  inches  of  fresh  dirt.  The  testi- 
mony of  several  railroad  men  was  that 
there  was  no  curve  within  a  quarter  of  a 
mile,    and    they    were    supported    by    the 
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In  an  action  for  injuries  to  a  passenger  on  a  street  car,  where  it  was  shown  that 
the  car,  while  being  driven  rapidly  on  a  curve,  left  the  track,  whereupon  plain- 
tiff was  thrown  from  the  platform  into  the  street,  receiving  the  injuries  com- 
plained of,  it  was  error  to  dismiss  the  complaint  for  failure  of  proof  of  defend- 
ant's negligence. 1^ 

Defect  Known  to  Employee. — In  an  action  for  injuries  to  a  passenger  hy 
a  wreck  caused  by  derailment  due  to  the  breaking  of  an  equalizer  over  the 
trucks  which  had  been  partially  broken  for  a  long  period  of  time  and  not  dis- 
covered by  the  railroad's  inspection,  such  facts  held  sufficient  to  sustain  a  ver- 
dict for  plaintiff. 2''  A  passenger  was  injured  while  riding  in  the  caboose  of  a 
freight  train  by  its  derailment,  caused  by  the  falling  of  a  brake  attached  to  the 
next  car  in  front.  The  train  was  running  up  grade  at  a  speed  not  as  fast  as  a 
man  could  walk,  and  could  have  been  stopped  in  one  hundred  feet.  The  danger 
was  discovered  before  the  train  reached  a  switch,  and  the  conductor  said  there 
would  be  danger  of  derailing  the  caboose  when  the  switch  was  reached.  The 
train  was  run  over  four  hundred  feet  after  it  passed  the  switch  before  the  acci- 
dent occurred.  There  was  a  conflict  in  the  evidence  as  to  whether  the  conductor 
gave  the  engineer  a  simple  stop  signal  or  an  emergency  signal,  but  the  train  did 
not  stop  until  after  the  accident.  Such  evidence  was,  sufficient  to  support  a  ver- 
dict in  favor  of  plaintiff  on  the  theory  that  the  trainmen  failed  to  use  ordinary 
care  to  prevent  the  accident  after  the  danger  was  discovered. ^^ 

Defective  Ties. — In  an  action  for  damages  for  injuries  to  a  passenger  by 
the  derailment  of  a  car,  several  witnesses  for  the  plaintiff  testified  that  the  ties 
at  the  point  where  the  accident  occurred  were  in  a  very  rotten  condition,  and  that 
the  rail  was  much  worn  and  mashed.  The  only  testimony  to  rebut  this  was  that 
of  the  defendant's  section  boss,  who  testified  that  he  examined  the  track  a  day 
or  two  before  the  accident,  and  that  the  rail  was  sound,  but  admitted  that  one 
of  the  ties  was  somewhat  decayed.  The  defendant  did  not  produce  the  broken 
portion  of  the  rail.     The  plaintiff  was  held  entitled  to  recover.^^ 

Defective  Switch. — In  an  action  for  injuries  caused  by  derailment  of  a 
train,  due  to  a  defective  switch,  it  appeared  that  none  of  the  weakness  of  the 
switch  were  hidden  before  the  accident;  that  the  rails  weighed  seventy  pounds 
to  the  yard,  and  were  made  by  a  reputable  manufacturer;  and  also  that  the 
switch  had  been  inspected  a  short  time  before  the  accident.  These  facts  did  not 
prove  that  the  accident  might  not  have  been  prevented  by  the  exercise  of  the 
highest  practicable  care,  which  defendant  was  required  to  exercise  for  the 
safety  of  passengers. ^^ 

Rail  Removed  by  Third  Person. — In  an  action  by  a  passenger  on  a  de- 
railed train  for  injuries  received,  witnesses  for  plaintiff  testified  that  they  counted 
a  certain  number  of  rotten  ties  out  of  a  certain  number  of  ties  on  the  roadway 
in  the  vicinity,  and  others  that  some  rotten  ties  were  burning  in  fires  kindled  im- 
mediately after  the  accident.  Defendant's  evidence  showed  that  the  ties  in  use 
were  sufficiently  good  to  make  a  first-class  track  and  hold  the  spikes,  and  that 
a  rail  had  been  intentionally  removed;  tools  adopted  for  that  purpose  being 
found  near  the  track.     Such  tools  belonged  to  another  company,  and  had  been 

map    of   the   route.      Others   testified   that  Co.,  124  Mo.  323,  25  S.  W.  239. 

within    six    hundred    yards    there    was    a  19.    Ludinsky  v.  New  York  City  R.  Co., 

curve  of  two  feet,  and  that  there  was  an  103  N.  Y.  S.  711,  53  Misc.  Rep.  5G9. 

extra  curve  of  six  inches  where  the  train  20.     Defect    known    to     employee. — St. 

went   off.     The   rate   of  speed   testified  to  Louis,  etc.,  R.  Co.  v.  Leflar,  104  Ark.  538, 

was  from  twelve  to  fifteen  miles  an  hour,  149   S.  W.   530. 

and  the  highest  rate  at  which,  under  the  21.  Merrielees  v.  Wabash   R.   Co.,  63  S- 

circumstances,  the  train  could  safely  run,  W.  718,  163  Mo.  470. 

was   set   at  from   ten   to  fifteen   miles   an  22.    Defective   ties. — Newman    v.     Ala- 
hour.     In  an  action  for  the  death  of  pas-  bama,   etc.,   R.   Co.,   38   Fed.   819. 
sengers,  held,  that  the  evidence  was  suffi-  23.    Defective    switch.  —  Terre    Haute,, 
cient   to  show  negligence   on   the  part   of  etc.,   R.   Co.  v.   Sheeks,   56   N.   E.  434,  155- 
the  company.     Berry  v.  Missouri  Pac.  R.  Ind.  74. 
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placed  in  the  tool  house  a  mile  or  so  distant,  and  were  found  missing  the  next 
morning.  The  house  had  apparently  been  broken  into.  Two  suspicious  char- 
acters were  seen,  soon  after  the  accident,  hastening  from  the  vicinity.  A  verdict 
for  plaintiff  should  be  set  aside  as  against  the  preponderance  of  the  evidence. 2* 

Caused  by  Windstorm. — A  judgment  for  defendant  in  an  action  against 
a  railway  company  for  damages  for  negligently  running  its  train  through  a 
windstorm,  resulting  in  its  derailment,  is  proper,  where  there  is  a  mere  scintilla 
of  evidence  of  such  negligence,  and  prima  facie  inference  of  negligence  arising 
from  the  fact  of  derailment  is  rebutted. ^^ 

Position  of  Oar  after  Derailment. — Proof  that  an  electric  car  left  the 
track  and  turned  around,  so  as  to  stand  almost  at  right  angles  to  the  track,  in- 
juring a  passenger,  justifies  a  finding  of  negligence  of  some  kind.^® 

Passenger  Riding  in  Unsafe  Place.^In  an  action  against  a  railroad  com- 
pany for  personal  injuries  received  while  a  passenger  on  defendant's  freight 
train,  there  was  evidence  that  plaintiff  was  ordered  out  of  the  caboose,  and  with 
defendant's  knowledge,  was  riding  on  a  buggy  on  a  flat  car,  and  that  the  train 
was  derailed  on  account  of  the  negligence  of  defendant's  employees,  seriously 
injuring  him.    A  verdict  for  plaintiff  was  supported  by  the  evidence.^'^ 

§  3258.  As  to  Negligence  Causing  Collision. — In  an  action  by  a  pas- 
senger against  a  carrier  for  hire  to  recover  for  personal  injuries  sustained,  a 
prima  facie  case  is  established  by  proof  of  the  relation,  a  collision  while  the  re- 
lation existed,  and  resulting  injury  and  damages. ^s  The  allegations  of  negli- 
gence being  shown,  a  prima  facie  case  in  favor  of  the  plaintiff  is  established  by 
evidence  tending  to  show  that  the  defendant  was  the  owner  of  and  operating 
the  cars  in  collision;  that  the  plaintiff  was  a  passenger  upon  one  of  the  colliding 
cars;  that  the  cars  came  into  collision  while  he  was  in  the  exercise  of  due  care 
for  his  own  safety;  and  that  he  was  injured  as  a  result  of  such  collision. ^^     The 


24.  Rail   removed   by    third    person. — 

Whipple  V.  Michigan  Cent.  R.   Co.,  90  N. 
W.   3S7.   130   Mich.   460. 

25.  Caused  by  wind  storm. — Pierce  v. 
Great  Falls,  etc.,  R.  Co.,  56  Pac.  867,  22 
Mont.    445. 

26.  Position  of  car  after  derailment. — 
James  v.  Boston  Elev.  R.  Co.,  87  N.  E. 
474,  201   Mass.  263. 

27.  Passenger  riding  in  unsafe  place. — 
Mexican  Cent.  R.  Co.  v.  Lauricella  (Tex. 
Civ.  App.),  26  S.  W.  301. 

28.  As  to  negligence  causing  collision. 
— Burgoyne  v.  Chicago  City  R.  Co.,  167 
111.   App.   59. 

Proof  that  the  plaintiff  was  a  passen- 
ger for  hire;  that  the  car  in  which  he  was 
riding  collided  with  another  train  of  the 
defendant,  while  the  plaintiff  was  in  the 
exercise  of  due  care,  and  that  he  was  in- 
jured by  reason  of  such  collision,  makes 
a  prima  facie  case  of  negligence  on  the 
part  of  the  defendant.  Illinois  Cent.  R. 
Co.  V.  Rothschild,   134   111.  App.   504. 

29.  Wilson  v.  Chicago  City  R.  Co.,  144 
III.  App.   604. 

Instances  of  evidence  held  sufficient. — 
California. — Kimic  v.  San  Jose-L,os  Gatos, 
etc.,  R.  Co.,  104  Pac.  986,  156  Cal.  379. 

Illinois. — Sandy  v.  Lake  St.  Elev.  R. 
Co.;  85  N.  E.  300,  235  111.  194,  affirming 
judgment   in   137   111.   App.   244. 

Kentucky. — Louisville,    etc.,    R.     Co.    v. 


I\Iarshall,  110  S.  W.  885,  33  Ky.  L.  Rep. 
039. 

Michigan. — Van  Orman  v.  Lake  Shore, 
etc.,  R.  Co.,  115  N.  W.  968,  152  Mich.  185; 
Sloan  V.  Detroit  United  Railway,  172 
Mich.   68,   137   N.   W.   691. 

Minnesota. — Willard  v.  Iowa  Cent.  R. 
Co.,   123   N.   W.   169,   108   Minn.   304. 

Missouri. — Price  v.  Metropolitan  St.  R. 
Co.,  119   S.  W.  932,  220  Mo.  435. 

New  York. — Smith  v.  Metropolitan  St. 
R.  Co.,  86  N.  Y.  S.  1087,  92  App.  Div.  213; 
Giltman  v.  Brooklyn  Heights  R.  Co.,  113 
iN.  Y.  S.  1046,  129  App.  Div.  654;  S.  C, 
113   N.  Y.   S.   1048,   129   App.   Div.   919. 

Utah. — Dearden  v.  San  Pedro,  etc.,  R. 
Co.,  93  Pac.  371,  33  Utah  147. _ 

Leaping  from  car  to  avoid  collision.— 
In  an  action  by  a  street  car  passenger 
against  a  street  railway  company  and  a 
steam  railroad  for  injuries  caused  by  leap- 
ing from  the  car  to  avoid  a  threatened 
collision  at  a  crossing  between  the  car 
and  a  locomotive,  evidence  examined  and 
held  to  warrant  a  finding  that  the  serv- 
ants in  charge  of  the  car  were  free  from 
negligence.  Ilorton  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  Civ.  App.  639,  103  S.  W.  467. 

Car  overcrowded. — In  an  action  by  a 
street  car  passenger  for  injuries  by  col- 
lision of  the  car  with  a  wagon,  evidence 
held  to  justify  a  finding  of  negligence  by 
the  motorman  in  permitting  the  front  plat- 
form to  be  so  overcrowded  that  he  could 
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fact  that  the  plaintiff  at  the  trial  attempted  to  prove  specific  acts  of  negligence 
is  not  material  as  affecting  the  prima  facie  case  thus  made  out.^" 

Preponderance  of  Evidence.— In  an  action  for  the  death  of  deceased,  caused 
by  a  collision  between  a  street  car  on  which  he  was  a  passenger  and  a  railroad 
train,  the  court  properly  charged  that  the  jury  could  find  a  verdict  against  the 
street-car  company  from  the  mere  fact  of  the  collision,  unless  the  presumption 
of  negligence  on  its  part  was  rebutted;  but  that,  to  justify  a  verdict  against 
the  railroad  company,  a  preponderance  of  the  evidence  must  show  negligence 
on  its  part  contributing  to  the  accident.^i 

Question  for  Jury. — Where,  in  an  action  for  injuries  to  a  passenger  caused 
by  a  collision  between  defendant's  car  and  another,  plaintiff's  testimony  that  he 
was  riding  on  the  front  platform,  and  not  on  the  guard  rail  in  front  of  the  car, 
is  contradicted  by  two  witnesses  of  the  defendant,  the  question  of  his  position 
is  for  the  jury.^^ 

Necessity  for  Proof  of  Negligence. — One  injured  by  a  collision  with  a 
horse  and  buggy  while  riding  in  a  cable  car,  whose  curtains  were  drawn  to  keep 
out  the  rain,  must  show,  by  a  preponderance  of  evidence,  some  neglect  of  duty 
or  want  of  care  on  the  part  of  the  trainmen.-^ ^ 

Proximate  Cause  of  Injury. — In  an  action  against  a  steamship  company  for 
causing  the  death  of  the  plaintiff's  intestate  in  a  collision  between  two  of  the 
defendant's  vessels,  on  one  of  which  the  intestate  was  going  from  New  York  to 
Stonington,  where  the  only  evidence  as  to  the  intestate's  death  was  that  of  a 
witness  who  testified  that  he  saw  the  dead  body  at  Stonington  two  days  after 
the  collision,  there  being  no  evidence  as  to  what  caused  the  intestate's  death,  or 
how  his  body  came  to  be  found  there,  it  is  error  to  direct  the  jury  to  find  for 
the  collision.^*  The  plaintiff  claimed  to  have  been  ruptured,  while  a  passenger 
on  the  defendant's  train,  by  a  collision.  The  train  on  which  the  defendant  was 
riding,  he  being  seated  in  the  rear  car,  was  run  into  from  behind  by  a  train 
running  at  the  rate  from  one  to  three  miles  per  hour.  The  pilot  slid  under  the 
hind  end  of  the  rear  car,  raising  it  up  about  eight  inches,  and  showing  the  entire 

not  operate  the  brakes  or  control  the  car.  sener  collided  with  a  team  attached  to  a 

Garber  v.  Joline  (App.  Term),  119  N.  Y.  beer  wagon.     The   car  was  gomg  at  the 

S.  1070.                                                            _  rate,   of   eight   miles   an   hour;   and  would 

Instatv:es  of  evidence  held  insufficient.  travel  thirty  feet  in  about  twelve  seconds. 

— Louisiana. — Trenchard   v.    'New    Orleans  The    wagon,    heavily    loaded    and    drawn 

R.,   etc.,   Co.,   48   So.   575,   123   La.   36.  by  four  horses,  was  proceeding  along  an- 

Maryland. — Stewart  Taxi  Service   Co.  v.  other   track,   when   a   second   car,   coming 

Getz,   84  Atl.   338,  118   Md.   171.  up    behind,    caused    it   to    turn    upon    the 

New  Yark. — Gorman  v.  New  York,  etc.,  track     where     the   injury   occurred.     The 

R.  Co.,  87  N.  E.  683,  194  N.  Y.  488.  wagon  and  horses   covered  a  distance  of 

North  Carolina. — Hollingsworth  v.  Skel-^  thirty-five    or    forty    feet.      The    distance 

din,  55  S.   E.  312,  142  N.  C.  246.                   '  between   the   colliding   car   and   the   team 

Ohio. — Ohio  Tract.   Co.  v.   Miller,  22-32  at   the   time   the   latter   turned    was     not 

O.  C.  D.  348.  shown.     Held,  that  there  was  evidence  to 

Philadelphia. — Gaines    v.    Chester   Tract.  sustain   the   finding  of   negligence   in   the 

Co.,   73   Atl.   7,   324  Pa.   52.  gripman  in  not   stopping  the  car  in  time 

Washington. — Hyde     v.     Seattle     Elect.  to  avoid  the  collision.     West  Chicago  St. 

Co.,  93   Pac.  903,  48  Wash.  393.  R.  Co.  v.  Williams,  87  111.  App.  548. 

In   an   action   for   the   negligent   killing  30.    Wilson  v.  Chicago  City  R.  Co.,  144 

of  a  person  in  a  rear  end  collision  between  111.  App.  604. 

defendant's  trains,  evidence  held  to  show  31.    Preponderance  of  evidence. — Little 

that   decedent   took  passage  on  the  train  Rock,  etc.,  R.  Co.  v.  Harrell,  58  Ark.  454, 

pursuant  to  an  arrangement  with  the  con-  35  S.  W.  117_. 

ductor  for  free  passage,  and  knowing  that  32.    Question    for     jury. — Hourney     v. 

the  conductor  had  no  right  to  allow  him  Brooklyn  City  R.  Co.,  7  N.  Y.  S.  603,  37 

to  ride  free,  rendering  him  merely  a  tres-  N.  Y.  St.  Rep.  49. 

passer  on  the  train,  to  whom  the  carrier  33.    Necessity  for  proof  of  negligence. 

was  not  liable  for  injuries,  unless  willfully  — Potts  v.   Chicago   City  R.  Co.,  33  Fed. 

or  wantonly  inflicted.     Sessions  v.  South-  610. 

ern  Pac.  Co.,  114  Pac.  982,  159  Cal.  599.  34.    Proximate   cause  of  injury. — Provi- 

Wagon  turning  from  another  track. — A  dence,    etc.,    Steamship    Co.   v.   Clare,   127 

street   car   on   which   plaintiff  was   a  pas-  U.  S.  45,  8  S.  Ct.  1094,  33  L.  Ed.  199. 


2811  ACTIONS.  §  3258 

train  about  twenty  feet.  The  plaintiff  testified  that  his  first  sensation  was  a 
push  in  his  back,  and  that  he  was  then  thrown  in  his  stomach  on  the  seat  in  front, 
and  he  sank  down  between  the  seats,  becoming  insensible ;  that  when  he  came  too 
he  tried  to  get  up,  and  found  that  he  could  not  use  his  right  arm ;  that  with  the 
assistance  of  some  one  unknown  to  him  he  got  into  another  car;  that  he  felt 
terrible  pains  in  his  groin,  and  that  it  was  only  by  pressing  the  affected  part  that 
he  obtained  any  relief;  and  that  he  kept  his  hand  pressed  against  that  part 
until  he  reached  his  destination.  A  passenger  and  several  of  the  defendant's 
employees  testified  that  the  shock  was  not  severe  enough  to  disturb  any  one; 
that  after  the  accident  they  made  inquiries  all  through  the  train  as  to  whether 
any  one  was  hurt,  but  heard  no  complaints.  The  medical  experts  testified  that 
rupture  could  have  been  produced  by  such  an  accident.  Witnesses  also  testi- 
fied to  complaints  by  plaintiff  after  reaching  his  home,  and  visits  to  physicians. 
The  finding  that  the  plaintiff  had  been  hurt  in  the  coUision  was  not  disturbed.^* 

Where  View  Not  Obstructed. — Where  a  street  car  passenger,  suing  for  in- 
juries in  a  collision  between  the  car  and  a  wagon,  proved  the  collision  and  the. 
injury,  and  the  omission  of  the  motorman  to  give  any  warning  of  the  approach 
of  the  car,  and  that  the  collision  occurred  in  broad  daylight  and  on  an  unob- 
structed street,  the  jury  could  find  a  failure  of  the  motorman  to  exercise  the 
care  required  for  the  protection  of  passengers.^®  Evidence  that  the  defendant's 
street  car  was  being  driven  very  rapidly,  and  ran  into  the  end  of  a  van  drawn 
by  horses,  which  had  crossed  the  track ;  that  the  accident  happened  at  midday, 
and  when  there  was  no  obstruction  in  the  street ;  and  that  the  plaintiff,  a  pas- 
senger, was  free  from  negligence, — will  sustain  a  verdict  in  his  favor,  for  in- 
juries received  by  the  collision. ^^ 

Where  Dray  Skidded  on  Track. — In  an  action  for  injuries  to  a  passenger 
on  a  street  car  resulting  from  a  collision  between  the  car  and  defendant's  dray, 
the  fact  that  the-  collision  would  not  have  occurred  except  for  the  slipping  of 
wheels  of  the  dray  on  the  street-car  track  does  not  conclusively  repel  the  im- 
putation  of   negligence.^* 

Caused  by  Defective  Brake. — In  an  action  for  injuries  to  a  passenger  re- 
sulting from  a  collision,  proof  that  the  collision  was  occasioned  by  reason  of  a 
defective  brake,  and  that  plaintiff  was  in  the  exercise  of  due  care  at  the  time, 
makes  out  a  prima  facie  case,  and  puts  upon  the  defendant  the  onus  of  rebutting 
the  negligence  presumed.^®  Where,  in  an  action  against  a  railroad  company  for 
injuries  to  a  passenger,  a  witness  for  defendant  who  set  the  brake  on  one  of  the 
cars  which  sHd  into  a  collision  testified  that  the  reason  the  brakes  did  not  work 
was  on  account  of  the  drum  of  the  brake  having  too  much  oil  on  it  causing  it 
to  slip,  the  jury  was  justified  in  accepting  such  evidence  as  explanatory  of  the 
accident.**' 

Caused  by  Misplaced  Switch. — Proof  that  a  trespasser  on  a  railroad  train 
was  injured  in  a  collision  caused  by  a  misplaced  switch  showed  ordinary  negli- 
gence only,  and  not  a  willful,  wanton,  or  reckless  injury.*^ 

35.  Wedekind  v.  Southern  Pac.  Co.,  20  37.  Franklin  v.  Forty-Second,  etc.,  R. 
Nev.  292,  21  Pac.  682.                                               Co.,  50  Hun  605,  3  N.  Y.  S.  229,  21  N.  Y. 

Excessive  speed. — In  an  action    for    in-  St.  Rep.  944. 

juries   to   a   passenger   by   a   collision   be-  sg.    Where    dray    skidded    on    track. — 

tween  two  street  cars,  evidence  held  suffi-  Seigel  v.  Eisen,  41  Cal.  109. 

cient  to  sustain  an  averment  that  the  di-  39       Caused     by      defective      brake.— 

rect   cause   of  the  collision  was   the   high  g^j-^gch   v.   Chicago   City   R.   Co.,   157   111. 

rate   of  speed   at   which    one   of   the   cars  .„„    j^gg 

was    moving.      Chicago    City    R.     Co.      v.  ^y'    ,.  \,     ^,  .            c^,     -n    n            tj      j 

Pural,  79  N.  E.  686,  224  111.  324,  affirming  ^-    North  Chicago  St.  R.  Co.  v.  Boyd, 

judgment  127   111.  App.  652.  57  111.  App.  535. 

36.  Where  view  not  obstructed.— Do-  41.  Caused  by  misplaced  switch.— 
herty  v.  Boston,  etc.,  R.  Co.,  92  N.  E.  Denny  v.  Chicago,  etc.,  R.  Co.,  150  Iowa 
1026,   207   Mass.   27.  460,  130   N.  W.  363. 

3  Car— 56 
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Collision  at  Crossing, — Where  a  freight  train  of  one  defendant  collided 
with  an  electric  street  car  of  the  other,^on  which  plaintiff  was  a  passenger,  at 
a  grade  crossing,  where  the  view  was  obstructed  by  buildings,  and  plaintiff  was 
injured  in  jumping  from  the  car  through  fright  occasioned  by  the  collision, 
findings  that  the  proximate  cause  of  plaintiff's  injury  was  the  negligence  of  de- 
fendants, and  that  plaintiff's  negligence  did  not  contribute  to  the  injury,  were 
proper  and  final  on  appeal.*^  In  an  action  against  a  street  railway  company  for 
injuries  to  a  passenger  in  a  collision  with  a  train  at  a  railroad  crossing,  the  evi- 
dence showed  that  the  car  was  partly  over,  or  immediately  adjacent  to,  the  first 
rail  of  the  first  main  track  of  the  crossing  when  the  noise  of  the  train  was  heard 
or  made  known  to  the  motorman  or  conductor.  There  was  no  headlight  on  the 
engine  of  the  coming  train,  and  no  whistle  was  sounded  to  signal  its  approach. 
When  the  conductor  heard  the  train  he  immediately  apprised  the  motorman 
thereof,  and  directed  him  so  speed  the  car,  which  was  done,  but  it  failed  to  clear 
the  crossing  before  the  train  collided  with  it.  The  evidence  was  contradicted  by 
calculations  based  on  statements  of  witnesses  as  to  the  speed  of  the  approaching 
train,  the  speed  of  the  car  before,  and  at  the  time,  and  after  the  persons  in  its 
control  heard  the  approaching  train.  The  calculations  were  speculative  in  their 
character  and  could  have  no  probative  force  as  against  the  positive  evidence. 
The  evidence,  as  a  matter  of  law,  showed  that  the  employees  in  charge  of  the  car 
were  not  guilty  of  negligence.*^  In  an  action  against  a  street  railway  company 
for  injury  to  a  passenger  in  a  collision  with  a  train  at  a  crossing,  the  evidence 
showed  that  the  conductor  preceded  the  car  to  a  point  where  he  had  a  clear 
view  of  the  railroad  track  in  both  directions,  and  then  signaled  the  motorman  to 
proceed.  The  evidence  was  held  sufficient  to  show,  as  a  matter  of  law,  a  com- 
pliance by  the  conductor  with  a  city  ordinance  requiring  every  conductor  to  pass 
in  front  of  his  car,  approaching  a  railroad  crossing,  a  sufficient  distance  to  en- 
able him  to  ascertain  whether  there  is  any  danger  before  signaling  the  car  to 
cross.** 

42.  Collision  at  crossing. — Brockett  v.  company  for  injuries  to  a  passenger  in  a 
Fair  Haven,  etc.,  R.  Co.,  47  Atl.  763,  73  collision  with  a  train  at  a  crossing,  the 
Conn.  428.  conductor  and  motorman  testified  that  the 

Crossing  of  railroad  and  street  railroad.  car  was  stopped  before  crossing  the  rail- 
— In  an  action  against  a  railroad  and  a  road  track,  and  that  the  conductor  passed 
street  railroad  for  injuries  sustained  while  in  front  of  the  car  and  ascertained  that 
a  passenger  of  the  street  railroad,  result-  there  was  no  danger  in  sight  before  signal- 
ing from  collision  with  a  railroad  train  at  ing  the  motorman  to  cross.  The  gate- 
a  crossing,  evidence  held  sufficient  to  war-  keeper  at  the  crossing  testified  that  he 
rant  the  finding  that  the  street  railroad  saw  the  conductor  in  front  of  the  car  he- 
was  not  guilty  of  negligence.  Snider  v.  fore  it  passed  the  track,  and  that  he  saw 
Chicago,  etc.,  R.  Co.,  83  S.  W.  530,  108  the  car  moving,  but  he  did  not  state  that 
Mo.  App.  234.  the   car  did  not  stop.     Held,  to  show,  as 

In  an  action  by  a  passenger  on  defend-  a  matter  of  law.  that  the   conductor  and 

ant's   street   car   for  injuries   caused   by  a  motorman    complied    with    an    ordinance 

collision  of  the  car  with  a  locomotive  at  requiring  every  motorman  to  stop  his  car 

a    railroad    crossing,    evidence    examined,  at  least  twenty  feet  from  a  railroad  cross- 

and  held  to  warrant  findings  that  defend-  '"/.  and  every  conductor  to  pass  m  front 

ant's  motorman  was  negligent  in  attempt-  of  "is   car  to   enable    him     to     ascertain 

ing  to  cross  the  railroad  track,  and  that,  whether    there    is     any      danger      before 

had  he  exercised  due  care,  he  would  have  signaling  the  car  to  cross.     Bartholomaus 

seen  that  a  street  car  approaching  in  the  ^-   Milwaukee   Elect.   R.,  etc.,   Co.,   109  N. 

opposite      direction     was     obstructing     a  "  ■  ^^^'  ^^^  Wis.  388.  _ 

switch  over  which  he  must  pass  in  order  But   an    action   for    injuries   to   a   street 

to    clear    the    railroad    crossing.      Linden-  car  passenger   in   a   collision  between   the 

baum  V.  New  York,  etc.,  R.  Co.,  84  N.  E.  car  and  the  railroad  train  at  a  crossing, 

129    197  Mass    314  evidence  held  sufficient  to  warrant  a  find- 

A^      T.     iU   i'  iv/r-1         I         -i?i     i        ing  that   the   operatives  of  the   street  car 

43.  Bartho  omaus   z;     Milwaukee   Elect.       ^^^^        j,       ^V  ^^ 

R.,  etc.,  Co.,  109  N.  W.  143,  129  Wi.s^  388.       g   ^^^f^   requiring  the  operatives   of  a  car 

44.  Bartholomaus  v.  Milwaukee  Elect.  to  come  to  a  full  stop  at  a  railroad  cross- 
R.,  etc.,  Co..  109  N.  W.  143,  129  Wis.  388.       ing.     Montgomery  St.  R.  Co.  v.  Lewis,  41 

In   an    action    against   a    street    railway       So.  736,  148  Ala.  134. 
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Collision  with  Car  on  Main  Track. — Proof  of  a  collision  between  a  pas- 
senger train  and  unprotected  box  cars  on  the  main  track  of  a  railway  company 
is  prima  facie  evidence  of  negligence  which  when  uncontradicted  or  unexplained 
will  support  a  finding  in  favor  of  a  passenger  injured  thereby.* ^  The  plaintiff's 
intestate  was  a  passenger  on  the  defendant's  railroad,  and  was  killed  by  an  acci- 
dent caused  by  a  collision  between  the  train  she  was  on  and  an  empty  car  on  the 
track.  It  appeared  probable  that  the  car  had  been  blown  onto  the  track  from  a 
side  track  by  a  high  wind.  The  train  consisted  of  two  locomotives  and  eleven 
coaches,  and  was  fitted  only  with  hand  brakes,  and  manned  by  three  brakemen. 
It  was  running  at  the  rate  of  twenty-six  miles  per  hour  when  the  train  struck 
the  car.  It  was  shown  that  a  field  of  corn  near  by  was  not  affected  by  the  wind, 
and  an  expert  testified  that  to  move  the  car  with  the  brakes  set  would  require 
the  wind  to  blow  with  a  velocity  of  eighty-one  miles  per  hour.  It  also  appeared 
that  the  wind  had  been  very  violent,  and  blew  down  some  large  trees  near  by. 
It  was  shown  that  when  the  car  was  left  on  the  track  on  the  day  before  the  brakes 
were  set,  but  how  tightly  did  not  appear,  and  no  other  precautions  were  taken 
to  prevent  the  removal  of  the  car.  The  evidence  of  negligence  was  held  suffi- 
cient to  submit  to  the  jury.*^ 

Collision  with  Car  Thrown  on  Track  by  Another  Collision. — An  electric 
car,  running  at  a  high  rate  of  speed,  came  into  collision  with  a  car  on  a  parallel 
track,  which  had  collided  with  a  beer  wagon  a  few  seconds  before.  There  was 
no  evidence  as  to  the  manner  of  operating  the  car  which  collided  with  the  beer 
wagon,  nor  as  to  who  was  answerable  for  such  car  being  thrown  on  the  track 
of  the  car  on  which  plaintiff  was  a  passenger.  The  distance  between  the  cars  at 
the  time  of  the  first  collision  was  about  one  hundred  and  fifty  yards  and  the  in- 
terval of  time  about  five  seconds.  The  evidence  was  held  to  justify  a  finding  that 
defendant  was  not  guilty  of  negligence.*'' 

Collision  While  Backing  Train. — A  special  verdict  finding  that  the  train  of 
the  defendant,  in  which  plaintiff  was  traveling,  was  backed  down  upon  the  car 
of  another  company,  and  that  the  car  was  passing  over  the  crossing  of  the  two 
roads,  does  not  make  such  a  showing  of  neghgence  as  to  justify  a  judgment  for 
plaintiff.** 

Collision  While  Engine  Pushing  Train. — Evidence  that  a  train  was  run- 
ning on  a  track  where  horses  were  frequently  seen,  with  the  locomotive  with  its 
front  end  to  the  rear  of  the  last  car,  pushing  the  train,  which  method  of  run- 
ning was,  in  the  opinion  of  experts,  dangerous,  and  the  engine  could  have  been 
placed  at  the  front  end  in  a  few  minutes,  is  sufficient  to  support  a  verdict  for  a 
passenger  who  was  injured  in  a  coUision  of  the  train  with  a  horse  on  the 
track.*9 

Where  Force  of  Impact  Slight. — In  an  action  by  a  street  car  passenger  for 
injuries  received  in  a  collision,  the  court,  sitting  without  a  jury,  found  on  suffi- 
cient evidence  that  the  tracks  were  wet  and  slippery,  by  reason  of  which,  and 
notwithstanding  all  reasonable  and  proper  efforts  by  the  motorman  of  the  col- 
liding car,  in  applying  brakes,  the  car  shd  on  the  rails,  and  the  fender  came  in 
contact  with  that  of  the  car  in  which  plaintiff  was;  and  that  the  force  of  the 
impact  did  not  injure  the  fender  or  woodwork  of  either  car,  nor  were  other  pas- 
sengers affected  beyond  the  sensation  of  a  jar.  A  judgment  for  defendant, 
based  on  an  absence  of  negligence,  was  proper,  notwithstanding  the  motorman 
on  cross-examination  had  testified  that  he  took  the  risk;  it  being  for  the  court 

45.  Collision  with  car  on  main  track.—  Elect.  R.  Co.,  58  N.  Y.  S.  457,  41  App.  Div. 
Ft.  Worth,   etc.,   R.   Co.  v.   Day,   50  Tex.       628. 

Civ.  App.  407,  111  S.  W.  663.  48.     Collision    while    backing    train.— 

46.  Bowles  -v.  Rome,  etc.,  R.  Co.,  46  Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98  Ind, 
Hun  324,  12  N.   Y.   St.   Rep.  457.  186. 

47.  Collision  with  car  thrown  on  track  49.  CoUision  while  engine  pushing 
by  another  coUision. — Snediker  v.  Nassau  train. — Chicago,  etc.,  R.  Co.  v.  Grimm,  57 

N.    E.   640,   35   Ind.   App.   494. 
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to  say  what  the  motorman  meant  by  that  statement,  and  whether,  under  the 
circumstances,  it  was  negligence  for  him  to  take  the  risk-^" 

Failure  to  Stop  Car  Where  Collision  Imminent. — Where  there  was  evi- 
dence that  the  conductor  of  an  open  street  car  did  not  stop  it  although  he  knew 
a  passing  truck  on  the  street  was  dangerously  close,  and  that  the  plaintiff,  a  pas- 
senger, was  on  the  side  step  of  the  car,  a  finding  that  plaintiff's  injuries  by 
collision  with  the  truck  were  caused  by  defendant's  negligence  was  sustained.^! 

§§  3259-3269.  As  to  Negligence  in  Taking  Up  Passengers  in  Gen- 
eral— §  3259.  In  General. — For  instances  of  evidence  held  sufficient  to  prove 
negligence  of  a  carrier  in  taking  up  passengers,  see  cases  in  footnote.'^ 

§  3260.  Place  of  Taking  Up  Passengers. — The  plaintiff  had  not  been 
directed  to  take  the  car  at  the  place  where  he  attempted  to  do  so,  although  an 
employee  of  defendant  heard  him  say  he  would  do  so,  and  saw  him  go  towards 
the  train.  A  witness  testified  that  he  had  on  one  occasion  boarded  the  train  at 
the  same  place.  Another  witness  testified  that  an  employee  of  the  defendant  had 
directed  him  to  take  the  train  at  the  same  place.  A  third  witness  testified  that 
he  had  seen  persons  board  the  train  at  the  same  place.  It  was  held  that  there 
was  no  evidence  to  justify  the  finding  that  the  defendant  had  invited  the  travel- 
ing public  to  enter  the  train  at  that  place.^^ 

§  3261.  Passenger  Boarding  Moving  Train. — Where  the  case  hinged  on 
whether  the  defendant's  car  was  at  a  standstill  when  the  plaintiff  endeavored 
to  board  it,  the  jury  might  believe  the  defendant's  witnesses,  who  showed  that 
the  car  was  moving  rapidly,  and  that  the  plaintiff  was  negligent,  though  there 
was  some  difference  of  opinion  among  them  as  to  the  exact  rate  of  speed.^* 


50.  Where,  force    of     impact     slight. — 

Mullin  V.   Boston   Elev.   R.   Co.,   70   N.   E. 
102],   185    Mass.   522. 

51.  Failure  to  stop  car  where  collision 
imminent. — Paris  v.  Brooklyn  City,  etc., 
R.  Co.,  61  N.  Y.  S.  670,  46  App.  Div.  231. 

52.  As  to  negligence  in  taking  up  pas- 
sengers in  generaL — Chicago  Union  Tract. 
Co.  V.  Lundahl,  74  N.  E.  155,  2]  5  111.  289, 
affirming  judgment  117  111.  App.  220; 
Louisville,  etc.,  R.  Co.  v.  Arnold,  102  S. 
W.  322,  31  Ky.  L.  Rep.'  414;  Brice  v. 
South  Covington,  etc.,  St.  R.  Co.,  93  S. 
W.  37,  29  Ky.  L.  Rep.  373;  Quagliana  v. 
Jersey,  etc.,  St.  R.  Co.,  71  Atl.  43,  77  .V. 
J.  L.   101. 

Evidence  held  to  sustain  a  finding  of 
breach  of  duty  by  a  street  railroad  com- 
pany in  refusing  to  bring  a  car  back 
seventy-five  yards  for  a  bearding  passen- 
ger after  running  by  him.  Christian  v. 
Augusta,  etc.,  R.  Co.,  69  S.  E.  17,  87  S. 
C.  123. 

Evidence  held  insufficient. — Kruck  v. 
Connecticut  Co.,  80  Atl.  162,  84  Conn.  401; 
Winchell  v.  St.  Paul  City  R.  Co.,  90  N. 
W.  1050,  86  Minn.  445;  Tobin  v.  Pennsyl- 
vania Railroad,  60  Atl.  999,  211  Pa.  457; 
Northington  v.  Norfolk  R.,  etc.,  Co.,  46 
S.    E.   475,   103-  Va.  446. 

In  an  action  against  a  railroad  for  fail- 
ure to  stop  its  train  a  sufficient  time  to 
allow  an  intending  passenger  to  board  the 
same,  a  verdict  for  punitive  damages  on 
ihe  theory  of  misconduct  of  the  conductor 
in  abusing  plaintiff,  which  was  testified 
to  only  by  plaintiff,  and  whose  testimony 
in  this  respect  was  contradicted  by  many 


other  witnesses,  held  against  the  weight 
of  the  evidence.  Mobile,  etc.,  R.  Co.  v. 
Reeves,  80  S.  W.  471,  25  Ky.  L.  Rep.  2236. 

53.  Place  of  taking  up  passengers. — 
Judgment  35  N.  Y.  S.  1109,  90  Hun  605, 
reversed  in  Jones  v.  New  York,  etc.,  R. 
Co.,  50  N.  E.  856,  156  N.  Y.  187,  41  L.  R. 
A.  490. 

54.  Passenger  boarding  moving  train. 
— Levy  V.  New  York  City  R.  Co.  (App. 
Term),   116_N.  Y.   S.  655. 

Acceleration  of  speed  of  car. — In  an  ac- 
tion against  a  street  car  company  for  in- 
juries received  while  boarding  a  street 
car,  based  on  the  alleged  negligence  of 
the  conductor  in  giving  the  signal  to  the 
motorman  to  increase  the  speed  of  the 
car,  causing  plaintiff  to  fall  to  the  pave- 
ment, evidence  held  to  sustain  a  finding 
of  negligence  on  the  part  of  the  conductor 
in  giving  the  signal.  Orth  v.  Saginaw 
Valley  Tract.  Co.,  162  Mich.  353,  127  N. 
W.   330. 

Train  leaving  station. — Plaintiff,  shortly 
before  a  train  on  which  he  intended  to 
take  passage  was  due  to  leave  a  station, 
went  into  a  saloon,  where  he  met  the  con- 
ductor, who  asked  him  if  he  was  going 
on  it.  Plaintiff  replied  that  he  was,  and 
the  conductor  said,  "x\ll  right!"  and  left 
the  place.  Plaintiff  remained  until  the 
train  was  pulling  out,  when  he  ran  and 
tried  to  board  it  while  it  was  running  at 
the  rate  of  from  one  to  three  miles  an 
hour,  but  fell  and  was  iniured.  He  testi- 
fied that,  when  he  undertook  to  take 
hold  of  the  railing  of  the  car,  the  train 
gave  a  jerk  and  threw  him  back;  the  jerk 
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After  Signaling  to  Stop. — Where  one  signaled  a  motorman  of  a  street  car, 
who  was  looking  toward  him,  and  who  then  slowed  up  the  car,  there  was 
enough  to  warrant  the  inference  that  the  signal  was  seen,  and  the  car  slowed 
up  to  permit  the  taking  of  passage  on  it.^^  A  street  car,  on  being  signaled  to 
stop,  merely  slackened  its  speed,  without  stopping,  whereupon  the  plaintiff  at- 
tempted to  get  on  it  while  in  motion,  and  was  injured.  There  was  no  evidence 
that  the  car  had  slowed  down  in  response  to  the  signal,  or  that  the  conductor 
or  motorman  knew  of  the  attempt  to  board  it.  A  finding  in  an  action  to  recover 
for  such  injuries,  that  the  persons  in  charge  of  the  car  were  negligent,  was  not 
warranted  by  the  evidence. ^^  In  an  action  against  a  street  railroad  for  dam- 
ages for  death,  it  appeared  that  the  deceased  was  struck  by  the  footboard  of  a 
car  while  passing  a  platform  on  which  he  was  standing ;  that  the  deceased  had 
ample  space  on  the  platform  to  stand  without  coming  in  contact  with  the  foot- 
board ;  that  the  car  passed  in  perfect  safety  four  other  persons  standing  on  the 
same  platform  before  it  reached  decedent ;  that  he  had  an  uninterrupted  view 
of  the .  approaching  car,  and  had  an  opportunity,  from  the  passing  of  two  pre- 
vious cars,  to  notice  the  portion  of  the  platform  which  would  be  covered  by  the 
footboard;  that  the  platform  had  been  in  use  for  years,  and  had  accommodated 
ten  persons  with  perfect  safety.  There  was  no  evidence  that  the  motorman  in 
charge  of  the  car  acted  in  a  negligent  or  unlawful  manner,  though  the  car  came 
up  and  passed  at  the  rate  of  thirty  miles  an  hour,  and  did  not  stop  on  signal 
to  do  so.  The  evidence  was  held  insufficient  to  establish  negligence  on  the  part 
of  the  street  railroad. ^"^ 

Between  Stations. — In  an  action  against  a  street  railway  company  for 
killing  the  plaintiff's  intestate,  all  the  witnesses  fixed  the  place  of  the  accident 
midway  between  two  streets.  Two  witnesses  for  the  plaintiff  testified  that  the 
train  stopped  at  the  said  place,  when  the  witnesses  and  the  deceased,  with  his 
arms  full  of  bundles,  boarded  the  cars,  and  that  the  train  started  up  with  a 
jerk,  which  caused  one  of  the  witnesses  to  be  thrown  backward,  striking  the 
deceased,  who  was  then  on  the  bottom  step,  and  throwing  him  to  the  ground. 
Two  witnesses  for  the  defendant  and  the  train  employees  testified  that  the  train 
was  moving  at  from  four  to  seven  miles  an  hour  when  the  deceased  attempted 
to  board  it,  and  that  the  train  did  not  stop  between  the  said  streets;  and  one 
of  such  witnesses  testified  that  no  one  was  with  the  deceased  at  the  time  he 
attempted  to  board  the  train.  A  city  ordinance  prohibited  trains  from  stopping 
between  said  streets.  The  trainmen  testified  that  the  trucks  which  passed  over 
deceased  were  thrown  from  the  track.  The  preponderance  of  the  evidence 
was  so  greatly  in  the  defendant's  favor  as  to  require  a  new  trial  after  verdict 
for  plaintiff .°* 

being  caused  by  putting  on  more  steam.  corroborated  plaintiff's  testimony.  Eight 
Held  insufficient  to  prove  actionable  neg-  witnesses  for  defendant  testified  that  the 
ligence  on  the  part  of  the  railroad  com-  car  was  moving  at  the  ordinary  speed 
pany,  because  of  the  failure  to  show  that  when  plaintiff  attempted  to  get  on;  that 
plaintiff  was  a  passenger,  or  to  prove  that  plaintiff  missed  the  hand  rail  with  his  left 
the  jerk  was  anything  more  than  was  hand,  and  was  dragged  while  he  was  hold- 
necessary  in  the  movement  of  the  train.  ing  on  with  his  right  hand.  Plaintiff  had 
Southern  R.  Co.  v.  Johnson,  39  So.  376,  at  the  time  a  package  of  rope  and  a  ham- 
144  Ala.   361,   113   Am.   St.   Rep.  48.      ^  mar  in  his  left  hand.     Held,  that  the  evi- 

55.    After   signaling   to   stop. — Mulligan  dence  did  not  show  negligence  on  the  part 

V.    Metropolitan    St.    R.    Co.,   85    N.    Y.    S.  of   defendant.     Paulson   v.   Brooklyn   City 

791,   89  App.   Div.   207.  R.  Co.,  13  Misc.  Rep.  387,  34  N.  Y.  S.  244, 

In  an  action  for  injuries  received  while  68   N.   Y.   St.   Rep.   123. 

boarding    defendant's    street    car,    plaintiff  gg_    j^^;^     ^_  Metropolitan  St.  R.  Co.,  58 

testified   that    he    signaled    the    motorman  j^^  y.  S.  326,  27  Misc.  Rep.  537. 

to  stop,  whereupon   the   speea  of  the   car  .,„      -r-                  tt   •,.  j    u        4.        n        re 

was   slackened,   and   plaintiff  grabbed   the  ,,f •  Jsn^Vd    ,q?              '          '          ' 

front  rail   of  the  front  platform  with   his  Atl.  789,  98  Md.  397. 

right  hand,  and  got  both  feet  on  the  step,  58.       Betvyeen       stations. — Birmingham 

when  the  car  made  a  sudden  jolt,  and  in-  Elect.  R.  Co.  v.  Clay,  108  Ala.  233,  19  So. 

flicted  the  injury  complained  of.     No  one  309. 
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Danger  to  Passenger  Known  to  Carrier. — The  deceased  attempted  to 
board  a  combination  street  car  moving  between  four  and  six  miles  per  hour. 
He  lost  his  hold,  fell  under  the  car,  and  received  injuries  from  which  he  died. 
There  was  no  evidence  that  the  motorman  saw  him.  The  conductor  was  inside 
the  closed  portion  of  the  car,  collecting  fares,  at  the  time  of  the  accident.  The 
motorman  testified  that  after  a  blockade  which  had  occurred  they  had  orders 
to  pass  streets  without  taking  passengers  to  equalize  the  traffic;  that  he  did  not 
slow  up  for  passengers  at  the  street  where  the  deceased  attempted  to  board  the 
car,  and  was  not  aware  that  any  one  attempted  to  do  so.  Such  facts  were  held 
insufficient  to  establish  negligence  on  the  part  of  the  railway  company.^^ 

§  3262.  Passenger  Boarding  Car  on  Wrong  Side. — In  an  action  against 
a  street  railroad  company  by  a  passenger,  it  appeared  that  the  defendant  used 
chains  on  the  sides  of  the  cars  to  prevent  passengers  from  boarding  them.  At 
a  transfer  station,  the  plaintiff  went  between  the  two  tracks  to  enter  a  car.  Such 
car  had  no  chain  on  the  side  next  to  the  adjacent  track,  and  a  car  on  such  track 
came  along  at  a  rapid  rate,  and  struck  the  plaintiff.  The  defendant's  only  wit- 
ness, the  motorman  on  the  latter  car,  testified  that  the  plaintiff  darted  from 
behind  the  former,  and,  in  attempting  to  board  it,  fell  under  his  car.  A  verdict 
for  the  plaintiff  was  not  disturbed.®"' 

§  3263.  Negligent  Starting  Car. — Evidence  that  while  the  plaintiff  was 
attempting  to  board  a  street  car,  which  had  stopped  in  response  to  his  signal, 
the  car  started,  and  the  plaintiff  fell  on  the  street,  without  showing  in  what 
manner  the  car  started,  and  without  showing  that  the  plaintiff's  fall  was 
caused  by  the  starting  of  the  car,  is  insufficient  to  show  negligence  on  the  part 
of  the  defendant.*!  Proof  that  a  passenger  was  injured  by  the  sudden  and 
untimely  starting  of  a  train  which  he  was  attempting  to  board  is  sufficient  to 
entitle  him  to  recover,  without  showing  that  each  person  in  charge  of  the  train 
was  negligent.®  2 

Danger  to  Passenger  Known  to  Carrier. — The  testimony  of  the  plaintiff 
that  he  gave  a  signal  indicating  that  he  desired  to  take  a  car,  which  was  in  the 
sole  charge  of  the  driver,  and  had  stopped  on  a  crossing  where  it  usually  stopped 
to  receive  passengers,  and  that  the  driver  saw  and  understood  the  signal,  but 
started  up  when  he  had  placed  one  foot  upon  the  platform,  throwing  him  to  the 
ground,  is  sufficient  to  sustain  a  verdict  against  the  company,  though  his  testi- 
mony as  to  the  signal  is  disputed  by  the  driver,  and  also  by  the  driver  of  another 

59.  Danger  to  passenger  known  to  car-  Minnesota. — Koenig  v.  St.  Paul  City  R. 
rier.— Fremont  v.  Metropolitan  St.  R.  Co..       Co.,   124  N.  W.  832,  110  Minn.  312. 

82  N.  Y.  S.  307,  83  App.  Div.  414.  Missouri.— Schmitt  v.   St.   Louis   Trans. 

60.  Passenger  boarding   car   on  wrong  Qq    90  g.  W.  421,  115  Mo.  App.  445. 
side.-Gaffneyt.    Brooklyn  City  R.   Co    6  ^^„^^     Caro/wa.-Harrell    v.     Columbia 
Misc.  Rep.  1,  25  (N.  Y.  S.  996,  58  In.  Y.  St.  ^j^^^    g^    ^              ^       ^^  g    g    35      gg  g_ 
Rep.  119.  C   97 

61.  Negligent    starting     car. — Meyero-         '—   .' ,  .       ,  ,       .    . 

witz  V.  Interurban  St.  R.  Co.,  84  N.  Y.  S.  Evidence  in  the  action  for  injury  to  a 

233  passenger   injured   by  the   closing   of  the 

62.  Alabama,  etc.,  R.  Co.  v.  Siniard,  36  vestibule  door  and  the  starting  of  the 
So.    689,    133   Ala.    557.  t'"a'n    while    he    was    on    the    lower    step 

Evidence     held     sufficient.— ^rfeon^oj.—  leading  to  the  vestibule  held  to  authorize 

Arkansas  Cent.  R.  Co.  v.  Bennett,  82  Ark.  a   finding   that   there   was   under   the   cir- 

393    102  S   W    198  cumstances    an    invitation   to    board     the 

Ca/jyor«ia.— Spearman    v.    California    St.  train  on  its   side  ^rther  from  the  depot. 

R    Co.    57   Cal.  433.  Rainey  v.   Grand  Trunk  R.   Co.    (Vt.),   80 

Iowa. — Boice    v.    Des    Moines    City    R.  ^t'-  '^^^■ 
Co.,  153   Iowa  472,  133   N.  W.  657.  Evidence   held   insufficient.— Howard   v. 

Massachusetts.— KznA.    v.    Boston     Elev.  Louisville  R.  Co.,  105  S.  W.  933,  32  Ky.  L. 

R.   Co.,  84  N.  E.  841,  198  Mass.  569;  Mc-  Rep.   309;   Wick  v.   St.  Paul  City  R.   Co., 

Carthy  v.  Boston  Elev.  R.  Co.,  208  Mass.  116  N.  W.  929,  104  Minn.  428;  Mullarkey 

513,   94   N.    E.   749.  V.  Interurban  St.  R.  Co.,  88  N.  Y.  S.  699. 


2817  ACTIONS.  ,  §  3263 

car,  which  was  near  by.*'^  In  an  action  for  injuries  received  while  attempting 
to  enter  the  defendant's  railroad  train,  it  appeared  that  when  the  train  stopped 
at  the  station  it  was  very  dark,  and  the  station  house  was  shut.  Neither  the 
conductor  nor  the  brakeinan  noticed  whether  any  passenger  left  or  took  the 
train.  Immediately  after  the  train  started  a  jolt  was  felt,  the  train  was  stopped, 
and  it  was  found  that  the  plaintiff's  foot  had  been  run  over  and  crushed.  The 
plaintiff  testified  that  he  attempted  to  get  on  the  train,  when  it  suddenly  started, 
and  caused  him  to  fall.    A  verdict  for  the  plaintiff  was  not  disturbed.^* 

After  Giving  Signal  to  Start. — A  judgment  for  the  plaintiff  is  supported 
by  evidence  that  he  attempted  to  board  the  defendant's  street  car  while  it  was 
at  a  standstill  immediately  on  the  alighting  of  a  passenger,  and  that  it  staffed 
while  he  was  stepping  on  it,  though  the  plaintiff  approached  the  car  after  the 
signal  to  start  had  been  given  by  the  conductor,  who  was  inside  the  car.^^ 

Without  Giving  Signal  to  Start. — In  an  action  for  injury  to  a  passenger 
when  attempting  to  board  a  railroad  train  at  a  station,  negligence  may  fairly  be 
inferred  by  the  jury  from  the  starting  of  the  train  without  warning  when  a 
large  number  of  passengers  were  attempting  to  enter.®^ 

Where  Platform  Crovsrded. — The  plaintiff  signaled  a  horse  car,  which 
stopped,  but,  as  he  was  getting  aboard,  having  one  foot  on  the  lower  step, 
was  started  again  suddenly  on  signal  of  the  conductor,  and  plaintiff  was  thrown 
off  and  injured.  The  plaintiff  testifies  that  the  platform  was  crowded,  and  by 
reason  of  the  sudden  shock  he  could  not  reach  it  with  either  foot,  or  get  hold  of 
the  hand  rail.  The  evidence  being  conflicting,  the  verdict  for  plaintiff  was 
conclusive  of  the  questions  of  negligence.*'' 

While  Passenger  Has  One  Foot  in  Car. — Testimony  that  the  defendant's 
car  had  come  to  a  stop  to  take  on  passengers,  and  that  the  plaintiff  mounted  the 
footboard,  and  had  placed  one  foot  inside  on  the  main  platform,  and  was  in 
the  act  of  raising  the  other,  so  as  to  enter  the  car,  when  the  car  was  started, 
with  the  result  that  he  fell  into  the  street,  authorizes  an  inference  that  the  fall 
was  caused  by  the  sudden  movement  of  the  car,  and  a  finding  of  negligence  on 
the  part  of  those  in  charge  of  the  car.** 

Before  Passenger  Seated. — The  plaintiff  entered  the  defendant's  street 
car,  walked  to  the  forward  end,  and  before  he  was  seated  the  car  started, 
throwing  him  to  the  floor.  There  was  no  proof  that  the  time  given  him  to  get 
into  the  car  and  seated  was  not  sufficient,  or  that  the  car  was  started  with  a 
jerk  or  in  an  unusual  manner.  The  driver  assisted  the  plaintiff  to  arise,  said 
he  was  sorry,  and  thought  plaintiff  was  seated.  It  was  held  that  the  evidence 
was  not  sufficient  to  prove  negligence  of  the  defendant.**  Where  the  evidence 
tends  to  show  that  the  plaintiff's  husband  was  killed  by  falling  from  the  running 
board  of  a  summer  car  within  eight  or  ten  seconds  after  he  had  stepped  on  it, 
and  while  he  was  endeavoring  to  get  into  the  car,  the  car  having  started  as 
soon  as  he  stepped  on  it,  he  having  been  thrown  from  the  car  by  its  rapid  mo- 
tion when  it  entered  a  switch,  or  knocked  off  by  striking  a  standing  car  on  the 
main  track,  the  track  and  switch  being  near  each  other,  a  judgment  against 
the  street  railway  company  for  causing  his  death  will  be  sustained.™  Where, 
in  an  action  to  recover  damages  for  loss  of  services  and  expenses  incurred 
ty  reason  of  the  injury  of  plaintiff's  infant  son,  there  was  evidence  that  the 

63.  Danger  to  passenger  known  to  car-      423,  106  C.  C.  A.  433. 

Tier.— Ganiard  v.   Rochester,   etc.,    R.   Co.,  67.    Where  platform  crowded.— Black  z;. 

50  Hun  22,  2   N.   Y.   S.  470,   18   N.   Y.   St.  Brooklyn   City   R.   Co.,   108   N.   Y.  640,   15 

Rep.    693  N.   E.  389,  1  Silvernail  Ct.  App.  580. 

64.  Chicago,  etc.,  R.  Co.  v.  Drake,  33  68.  While  passenger  has  one  foot  in 
111.   App.   114.  car. — Fine  v.  Interurljan  St.  R.  Co.,  91  N. 

65.  After   giving   signal   to    start.— Mc-  Y.  S.  43,  45  Misc.  Rep.  587. 

Gill  V.   Central   Crosstown   R.   Co.,  84  N.  69.    Before  passenger  seated.— Jackson- 

Y.   S.  477.  ville  St.  R.  Co.  v.  Chappell,  31  Pla.  175. 

66.  Without  giving  signal  to  start. —  70.  Miller  v.  Philadelphia  Rapid  Trans. 
Pennsylvania  R.  Co.  v.  Stockton,  184  Fed.  Co.,  80  Atl.  1108,  231  Pa.  637. 
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conductor  of  defendant's  car  signaled  the  driver  to  start  before  plaintiff's  five 
year  old  boy  and  his  attendant  had  reached  a  place  of  safety  upon  the  car, 
and  the  car  immediately  started  with  a  jerk,  thereby  throwing  the  child  under 
the  car,  and  crushing  his  leg,  a  verdict  for  plaintiff  will  be  sustained,  though 
such  evidence  rests  solely  on  the  testimony  of  the  child's  attendantJ^ 

Testimony  of  Passenger, — In  an  action  for  injuries  to  a  passenger  on  a 
street  car,  testimony  of  the  plaintiff  that,  when  the  car  stopped  at  a  street  in- 
tersection, he  attempted  to  board  it,  and  that  the  car  started  suddenly  and 
without  warning,  throwing  him  to  the  ground,  warranted  the  jury  in  finding  for 
plaintiffJ^  Where,  in  an  action  for  injuries  received  while  attempting  to  board 
a  street  car,  the  defendant  offered  no  evidence,  and  the  plaintiff's  testimony, 
which  was  corroborated  by  one  apparently  disinterested  witness,  clearly  sup- 
ported the  allegations  of  the  complaint  that  while  plaintiff  was  attempting  to 
board  the  car  after  it  had  come  to  a  standstill,  and  before  he  had  a  reasonable 
time  to  do  so,  the  car  was  started,  and  he  was 'thrown  to  the  ground  and  in- 
jured, a  verdict  for  the  defendant  was  unwarranted^^ 

Contradicted  by  Other  Witnesses. — The  plaintiff  testified  that  a  street 
car  was  started  after  it  had  stopped,  and  after  he  had  a  foot  on  a  step,  and  he 
was  thrown  into  an  excavation,  and  injured.  A  person  on  the  opposite  side 
of  the  street  partially  corroborated  and  partially  contradicted  the  plaintiff's 
testimony.  Six  other  persons  who  were  near  the  place  of  the  accident,  two 
of  whom  were  disinterested  passengers,  testified  that  the  car  did  not  stop  at  all, 
and  that  the  plaintiff  fell  into  the  excavation  before  he  touched  the  car.  It  was 
held,  that  a  judgment  for  the  plaintiff  was  not  sustained  by  the  evidence.'''* 

Contradicted  by  Physical  Pacts. — In  an  action  against  a  street  car  com- 
pany for  injuries  received  by  a  passenger  while  attempting  to  board  a  car,  the 
plaintiff  testified  that  he  was  thrown  ten  feet  by  the  movement  of  the  car  on  it 
starting  while  he  was  boarding  it.  The  conductor  testified  that  the  plaintiff  was 
dragged  along  some  distance  and  thrown  to  the  ground.  Other  witnesses  showed 
that  he  was  not  thrown  ten  feet.  The  verdict  for  the  plaintiff  was  not  re- 
versed because  his  testimony  was  contradicted  by  physical  facts  based  on  the 
improbability  that  a  car  could  start  from  a  motionless  state  with  such  violence 
as  to  throw  a  person  in  the  act  of  stepping  on  it  ten  feet  away.''^ 

§  3264.  Negligent  Backing  Car. — In  an  action  for  injuries  sustained  in 
boarding  defendant's  street  car,  evidence  that,  after  the  car  had  stopped,  it 
moved  slightly  backward,  causing  plaintiff  to  fall,  is  insufficient  to  justify  a 
finding  that  plaintiff's  injuries  were  caused  by  defendant's  negligence,  where 
there  was  also  evidence  that  plaintiff  made  a  misstep  in  tryftig  to  board  the  car, 

71.  Akersloot  v.  Second  Ave,  R.  Co.,  they  would  not  have  had  time  to  get 
131  N.  Y.  599,  30  IN.  E.  195,  15  L.  R.  A.  safely  seated  had  they  got  on  in  front. 
489,  4  Silvernail  Ct.  App.  71,  affirming  56  The  testimony  of  all  the  witnesses  but 
Hun   640,   8   N.   Y.   S.   936.  plaintiff's  wife  was  that  the  train   started 

72.  Testimony  of  passenger. — McLaugh-  slowly.  No  one  saw  plaintiff's  wife  fall, 
lin  V.  Syracuse  Rapid  Trans.  Co.,  101  N.  and  she  deposed  before  the  trial  that  she 
Y.   S.  196,   115  App.  Div.  774.  did  not  know  what  caused  her  to  fall  from 

73.  Klein  v.  Interurban  St.  R.  Co.,  105  the  train.  At  the  trial  she  testified  the 
N.  Y.  S.  95,  55  Misc.  Rep.  211.  train   started   off  rapidly,   and   caused  her 

74.  Contradicted  by  other  witnesses.^ —  to  fall  from  the  platform,  but  she  was 
Hansen  v.  Third  Ave.  R.  Co.,  58  N.  Y.  S.  contradicted  by  her  husband  and  brother 
282,  27   Misc.   Rep.  524.  and  others.     Held,  that  the  evidence  was 

A  train  stopped  at  a  station  long  insufficient  to  show  negligence  of  the  rail- 
enough  for  plaintiff  and  his  family  to  pass  way  company.  Houston,  etc.,  R.  Co.  v. 
from  the  front  of  the  car,  where  they  Stewart,  50  S.  W.  580,  21  Tex.  Civ, 
should  have   gotten   on,   to   the   rear  plat-  App.  33. 

form,  and  to  get  on  there.    No  reason  was  75.    Contradicted  by    physical     facts.— 

shown  why  they  walked  the  whole  length  Schmitt  v.  St.  Louis  Trans.  Co.,  90  S.  W. 

of  the  car,  and  there  was  no  evidence  that  421,  115  Mo.  App.  445. 
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and   that   the   backward   movement,   if   any,    was   insufficient   to   cause   him   to 
fall.'« 

§  3265.  Negligent  Coupling  Cars. — Evidence  that,  when  a  passenger  had 
reached  the  car,  and  before  she  had  time  to  seat  herself,  a  train  or  engine  was 
propelled  against  the  car  with  such  force  that  she  was  thrown  against  the  back 
of  a  seat,  warranted  a  finding  of  negligence.'^'' 

§  3266.  Negligent  Pushing  of  Passenger  from  Train. — The  plaintiff,  a 
lad  thirteen  years  of  age,  was  injured  while  attempting  to  board  a  moving  street 
car,  and,  in  an  action  therefor,  alleged  that  the  cause  of  the  injury  was  his  being 
caught  by  the  motorman  on  car  going  in  the  opposite  direction,  which  caused 
him  to  fall  to  the  ground.  This  allegation  was  supported  only  by  the  plain- 
tiff's own  testimony,  and  was  denied  by  the  motorman.  The  evidence  showed 
that  both  cars  were  stopped  as  quickly  as  possible.  It  was  held  that  the  plain- 
tiff could  not  recover .''*  A  street  railway  company  permitted  persons  to  line 
up  along  a  track  approaching  its  terminal  and  board  cars  before  they  reached 
their  final  stopping  point.  On  account  of  the  danger  incident  to  such  a  pro- 
ceeding, special  employees  were  placed  on  the  rear  steps  of  the  car  to  prevent 
persons  entering  until  the  passengers  had  been  discharged,  and  the  cars  came 
to  a  full  stop.  On  the  morning  this  order  went  into  effect,  the  plaintiff  made 
an  attempt  to  board  a  car  while  it  was  moving,  and  was  struck  in  the  chest  by 
an  employee  of  the  company,  and  thrown  a  considerable  distance,  sustaining  seri- 
ous injuries.  An  announcement  was  made  by  the  special  officers  warning  per- 
sons not  to  attempt  to  get  on  the  car,  but  plaintiff  testified  that  he  did  not 
hear  such  warnmg.  A  verdict  for  plaintiff  should  be  sustained.''®  The  plain- 
tiff, while  attempting  to  board  the  defendant's  train  at  a  station,  fell  between 
the  platform  and  the  car  steps.  She  testified  that  the  brakeman  rushed  ahead  of 
her,  and  reached  a  higher  step,  thus  preventing  her  from  getting  on  the  car, 
and  causing  her  to  fall.  The  brakeman  denied  this  statement,  and  said  that 
she  fell  while  he  was  behind  her,  and  without  any  interference  on  his  part.  The 
evidence  was  held  sufficient  to  submit  to  the  jury  on  the  question  of  the  defend- 
ant's negligence.®" 

§  3267.  Negligent  Shutting  of  Gate  on  Passenger. — The  plaintiff's  evi- 
dence was  that,  after  the  signal  was  given  to  start  a  train,  his  decedent  attempted 
to  board  one  of  the  cars,  but  that  the  conductor  shut  the  gate,  imprisoning  de- 
cedent's hand,  so  that,  in  spite  of  his  cries  to  the  conductor  to  "let  go,"  he  was 
dragged  fifteen  or  more  feet,  and  crushed  against  a  bridge  railing.  The  de- 
fendant's evidence  was  that  the  decedent  held  on,  though  told  by  the  conductor 
to  "let  go."  The  defendant  furnished  many  witnesses,  but  they  were  not  in 
accord,  while  the  condition  of  decedent's  hand  corroborated  plaintiff's  evidence, 
A  verdict  for  plaintiff  was  not  disturbed.®^ 

§  3268.  Passenger  Injured  by  Brake  Handle. — Where  plaintiff  was 
struck  by  the  handle  of  a  street  car  brake  as  she  was  boarding  the  car,  and  the 
motorman  admitted  that  after  he  had  wound  up  and  set  the  brake  he  aban- 

76.  Negligent  backing  car. — Schmeltzer  rjer  ;„  forcing  or  pushing  intestate  from 
V.  St.  Paul  City  R.  Co.,  80  Minn.  50,  83  the  train  held  not  to  preponderate,  so  as 
N.  W.   1092.  to  sustain  a  verdict  for  the  plaintiff.  Shee- 

77.  Negligent  coupling  cars. — Missouri,  han  v.  Nassau  Elect.  R.  Co.,  143  App.  Div. 
etc.,  ,R.    Co.   V.   Alien,    53   Tex.    Civ.   App.  gSl,  138  N.  Y.  vS.  545. 

433,   115   S.W.  11T9.  79.  Ditchfield  v.  Philadelphia,  etc.,  Tract. 

78.  Negligent     pushing     of     passetiger       ^       33  p^    g,  ^t.  531. 

from  train. — Omaha  St.  R.   Co.  v.   Baker,  '           .,    ,  ,   ,  .        ,       o    n      „    ai   ^^a 

44  Neb.  511,  63   N.  W.  35.  ..f-^^^'}^^^^F\l\  'ooi'  ^^                              ' 

In   an   action   by  an   administratrix   for  128   fz.  ii,   18  Ati.   dyi. 

injuries  causing  the  death  of  her  intestate  81.    Neghgent  shutting  of  gate  on  pas- 

in   attempting   to   board   a   moving   train,  senger.— Ericius   v.   Brooklyn   Heights   R. 

evidence  as  to  the  negligence  of  tiie  car-  Co.,  71  N.  Y.  S.  596,  63  App.  Div.  353. 
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doned  it,  and  stepped  back  into  the  vestibule  of  the  car,  in  order  to  avoid 
being  jostled  by  incoming  passengers,  leaving  the  brake  unguarded,  though  it 
was  apparent  that  it  might  be  released  by  an  awkward  step  of  the  passenger  or 
by  the  jostling  of  the  car,  such  admission  constituted  sufficient  evidence  of  de- 
fendant's negligence. ^2 

§  3269.  Failure  to  Control  Conduct  of  Other  Passengers. — Where,  in 
an  action  against  a  carrier  for  injuries  to  a  passenger  by  reason  of  the  pushing 
of  a  crowd  while  attemptng  to  enter  a  car  at  a  station,  there  was  evidence  that 
there  was  usually  a  large  crowd  in  the  station  at  that  time  of  day,  and  that  there 
had  been  on  many  previous  occasions  the  same  struggle  to  get  on  the  car  as  oc- 
curred at  the  time  of  the  accident,  and  that  the  carrier  ought  to  have  anticipated 
the  happening  of  the  accident,  and  ought  to  have  taken  reasonable  precautions 
to  guard  against  such  injuries,  the  refusal  to  charge  that  there  was  no  evidence 
of  negligence  of  the  carrier  was  proper.*^ 

§§  3270-3277.  As  to  Negligence  in  Setting  Down  Passengers — 
§  3270.  In  General. — Proof  by  Preponderance  of  Evidence. — If  the  al- 
leged negligence  in  an  action  for  injury  to  a  passenger  while  alighting  is  denied, 
plaintifif  must  prove  it  by  a  preponderance  of  the  whole  evidence. ** 


82.  Passenger  injured  by  brake  handle. 

• — Kentucky,    etc.,    R.    Co.    v.    Shrader,    80 
S.  W.  1094,  36  Ky.  L.  Rep.  206. 

83.  Failure  to  control  conduct  of  other 
passengers. — Kuhlen  v.  Boston,  etc.,  R. 
Co.,  79  N.  E.  815,  193  Mass.  341,  7  L.  R. 
A.,   N.   S.,  739. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger  due  to 
the  pressure  of  a  crowd  passing  through 
its  gates  to  a  train,  plaintiff  and  another 
witness  testified  that  but  one  of  the  five 
gates  was  open.  Several  witnesses  for 
defendant  testified  that  all  the  gates  were 
open,  but  they  had  other  duties  to  per- 
form at  the  train  which  would  interfere 
with  their  observation  on  this  pointy  and 
the  gate  keepers  and  policemen  stationed 
at  the  other  four  gates  were  not  examined. 
Held,  that  a  finding  by  the  jury  that  but 
one  gate  was  open  would  not  be  disturbed 
on  motion  for  new  trial.  Taylor  v.  Penn- 
sylvania Co.,   50   Fed.  755. 

84.  As  to  negligence  in  setting  down 
passengers. — 'Wyatt  v.  Pacific  Elect.  R. 
Co.,  103  Pac.  893,   156  Cal.  170. 

Evidence  held  sufficient. — Arkansas.— 
St.  Louis,  etc.,  R.  Co.  v.  Russell,  96  Ark. 
647,  131  S.  W.  679;  St.  Louis,  etc.,  R.  Co. 
V.  Brabbzson,  87  Ark.  109,  113  S.  W.  222. 

Connecticut. — Elwood  v.  Connecticut  R., 
etc.,   Co.,   58   Atl.   751,   77   Conn.   145. 

Gex)rgia. — Southern  R.  Co.  v.  Parham, 
73  S.  E.  763,  10  Ga.  App.  531;  Southern  R. 
Co.  V.  Bandy,  47  S.  E.  923,  120  Ga.  463, 
102  Am.  St.  Rep.  112;  Southern  R.  Co.  v. 
Clay,  61   S.  E.  226,  130  Ga.  563. 

Iowa. — Hannestad  v.  Chicago,  etc.,  R. 
Co.,   132   Iowa   233,   109   N.  W.  718. 

Kansas. — Walters  v.  Missouri  Pac.  R. 
Co.,  109  Pac.  173,  82  Kan.  739,  28  L.  R. 
A.,  N.  S.,  1058;  Atchison,  etc.,  R.  Co.  v. 
Loewe,  74  Pac.  234,  69  Kan.  843,  judgment 
affirmed  on  rehearing  76  Pac.  431;  Koran 
V.   Metropolitan   St.   R.   Co.,   118   Pac.   875, 


85   Kan.  707. 

Kentucky. — Illinois  Cent.  R.  Co.  v. 
Hurt,  134  S.  W.  144,  142  Ky.  198;  Hough- 
ton V.  Louisville  R.  Co.,  81  S.  W.  695,  26 
Ky.  L.  Rep.  393;  Louisville,  etc.,  R.  Co.  v. 
Roney  (Ky.),  137  S.  W.  158;  Tennessee 
Cent.  R.  Co.  v.  Brasher,  97  S.  W.  349,  39 
Ky.   L.   Rep.   1277. 

Louisiana. — Morris  v.  Illinois  Cent.  R. 
Co.,  53  So.  698,  127  La.  445,  31  L.  R.  A., 
N.   S.,   629. 

Michigan. — Krouse  v.  Detroit  United 
Railway,  170  Mich.  438,  136  N.  W.  434; 
Spangler  v.  Saginaw  Valley  Tract.  Co., 
116  N.  W.  373,  153  Mich.  405. 

Minnesota. — Patzke  v.  Minneapolis,  etc., 
R.  Co.,  113  Minn.  168,  129  N.  W.  124; 
Newbury  v.  Great  Northern  R.  Co.,  109 
Minn.  113,  133  N.  W.  1117. 

Mississippi. — Yazoo,  etc.,  R.  Co.  v. 
Hatch  (Miss.),  35  So.  941. 

Montana. — Lehane  v.  Butte  Elect.  R. 
Co.,  97  Pac.  1038,  37  Mont.  564. 

New  York. — Cross  v.  Coney  Island,  etc., 
R.  Co.,  137  N.  Y.  S.  993,  153  App.  Div. 
319,  reargument  granted  in  137  N.  Y.  S. 
1116,  152  App.  Div.  907;  Bente  v.  Metro- 
politan St.  R.  Co.,  72  N.  E.  1139,  180  N. 
Y.  519,  affirming  judgment  86  N.  Y.  S. 
85,  90  App.  Div.  313. 

Pennsylvania. — Mahoney  v.  Philadelphia 
Rapid  Trans.  Co.,  63  Atl.  439,  214  Pa.  180; 
Englehaupt  v.  Erie  R.  Co.,  58  Atl.  154, 
309  Pa.  182. 

Evidence  held  insufficient. — Georgia. — 
Georgia,  etc.,  R.  Co.  v.  Hutchins,  48  S.  E. 
939,  121  Ga.  317;  Southern  R.  Co.  v. 
Hobbs,  49  S.  E.  394,  121  Ga.  438. 

Kansas. — Union  Pac.  R.  Co.  v.  Luck, 
100  Pac.  378,  79  Kan.  330. 

Kentucky. — Wade  v.  Illinois  Cent.  R. 
Co.  (Ky.),  112  S.  W.  1103;  Cole  v.  Chesa- 
peake,  etc.,   R.    Co.    (Ky.),  113  S.  W.  832 

Massachusetts. — Stevens  v.  Boston  Elev. 
R.  Co.,  85  N.  E.  571,  199  Mass.  471;  Far- 
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Presumption  of  Self-Preservation. — In  an  action  for  personal  injuries  in 
alighting  from  a  street  car,  in  determining  where  the  preponderance  of  the  evi- 
dence is  the  jury  may  take  into  consideration  the  presumption  and  instincts 
which  naturally  lead  men  to  avoid  injury  and  preserve  their  own  lives. ^^ 

§  3271.  Defective  Instrumentalities  or  Premises. — Defective  Step. — 

In  an  action  against  a  street  railroad  company  for  injuries  received  in  alighting 
from  a  car,  a  verdict  for  plaintiff  can  not  be  sustained  where  the  only  ground 
alleged  in  support  of  it  is  evidence  of  a  defect  in  the  car  step,  and  plaintiff  tes- 
tifies that  he  looked  at  the  step,  and  saw  nothing  wrong,  and  numerous  witnesses 
agree  that  it  was  not  defective.®® 

Where  Stepping  Stool  Turned  under  Passenger. — A  judgment  for  in- 
juries received  by  a  woman  in  alighting  from  a  train  will  not  be  disturbed, 
as  contrary  to  the  evidence,  where  she  was  obliged  to  step  down  onto  a  box 
about  eleven  inches  square  at  the  top,  and  somewhat  larger  at  the  bottom ;  and 
plaintiff  and  several  witnesses  testify  that  she  was  unassisted,  that  the  box  was 
standing  on  rough  stones,  and  that  it  tipped  as  she  stepped  on  it,  though  several 
witnesses  for  defendant  testify  that  plaintiff  was  assisted  in  alighting,  that  the 
box  stood  on  level  gravel,  that  the  accident  was  due  to  her  stepping  on  its 
edge,  and  that  several  others  alighted  by  means  of  the  box  with  safety.*''' 

Passenger  Injured  by  Hand  Catching  in  Door. — Where  a  passenger  suing 
for  injuries  caused  by  her  hand  being  caught  in  the  door  of  a  car  while  alighting 
did  not  show  the  cause  of  the  door  catching  her  hand,  or  any  commission  or 
omission  of  the  carrier  or  its  servants,  she  failed  to  show  facts  justifying  an 
inference  of  negligence. ®® 

Putting  Passenger  Down  at  Unsafe  Place. — Where  plaintiff,  a  passenger 
on  defendant's  car,  requested  the  conductor  to  stop  at  the  first  entrance  to  a 
cemetery,  where  she  was  in  the  habit  of  alighting,  and  where  the  highway  was 
level  with  the  roadbed,  which  he  failed  to  do,  but  stopped  a  short  distance  be- 
yond, opposite  a  hole,  into  which  plaintiff  fell  in  alighting  and  was  injured,  the 
objection  that  there  was  no  evidence  to  support  a  verdict  that  defendant  was 
guilty  of  negligence  was  not  well  taken. ^^  In  an  action  against  a  carrier  for 
injuries  received  by  plaintiff  while  alighting  from  a  train  by  reason  of  defend- 
ant's alleged  negligence  in  failing  to  provide  a  safe  place  for  passengers  to 
alight,  evidence  that  there  were  holes  or  depressions  in  the  surface  of  broken 
lime  or  gravel  used  as  a  platform  for  passengers  to  alight  on  did  not  warrant 

rington  v.  Boston  Elev.  R.  Co.,  302  Mass.  Chicago  City  R.  Co.  v.  Dinsmore,  63  111. 
315,  88  N.   E.   578.  App.    473. 

Michigan.— SnyA^t    v.    Michigan    Tract.      .   86-   defective  instrumentalities  or  prem- 

Co.,  117  N.  W.  889,  154  Mich.  418.  ''^V"'I^^''°,''''xi''- J^'c"n7."  9'%  \  ^t' 

'.  ,        T  /^       .   XT     tu     .,       50  Hun  606,  3   N.   Y.   S.  318,  21  N.  Y.  St. 

Minnesota. — Lamson  v.   Great   Northern       -^        g^^ 

R.    Co     130    N     W.    945,    114    Minn.    183,  ^^^  ^^^^^  stepping  stool  turned  under 

Ann.  Cas.  1914A,  15.  passenger.— Missouri  Pac.  R.  Co.  v.  Wor- 

Mississippi.—Gvili,    etc.,    R.    Co.   v.    Cole,  tham,   73   Tex.   25,   10   S.   W.  741,   3   L.   R. 

101  Miss,  411,  58  So.  208.  A.  368. 

Montana. — Lehane-      v.       Butte      Elect.  88.    Passenger  injured  by  hand  catching 

R.  Co.,  97  Pac.  1038,  37  Mont.  561.  in   door. — Cornette   ;'.    Baltimore,   etc.,   R. 

New  J e^rsey.— Spencer  v.  Erie  R.  Co.,  75  Co.,  195  Fed.  59,  115  C.  C.  A.  61. 

Atl.  155,  79  N.  J.  L.  5.  89.  Putting   passenger   down   at   unsafe 

Pennsylvania. — Howell   v.   Union    Tract.  place. — Bass   v.   Concord    St.    Railway,   46 

Co.,   51   Atl.   885,   203    Pa.    338;    Margo   v.  Atl.  1056,  70  N.  H.  170. 

Pennsylvania  R.  Co.,  63  Atl.  1079,  313  Pa.  In   an   action   for   injuries   to  a  passen- 

463.  ger  by  his   falling  into  a  ditch   in   going 

South    Carolina. — Crosby    v.     Seaboard,  from  a  train  to   the  platform   on   a  dark 

etc..   Railway,  61  S.   E.   1064,   81   S.   C.  34.  night   after   he   had   alighted   on   direction 

Texas.— Q\x\i,   etc.,   R.    Co.   v.   Williams,  of  the  trainmen,  the  evidence  held  to  show 

70  Tex.  159,  7  S.  W.  88;  International,  etc.,  that  the   company  had  failed   to   exercise 

R.   Co.  V.  Sampson   (Tex.   Civ.   App.),   64  that    degree    of    care   which    the    law    re- 

S.  'W.  692.  quired.     Chesapeake,   etc.,  R.   Co.  v.  Har- 

85.  Presumption  of  self  preservation.—  ris,  49  S.  E.  997,  103  Va.  635. 
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a  finding  that  such  holes  or  depressions  caused  the  injuries. ^^  In  an  action  for 
injuries  to  a  passenger,  evidence  that  a  depression  into  which  she  stepped  on 
alighting  from  the  car  had  been  there  for  a  long  time,  that  at  the  time  of  the 
accident  grading  was  being  done  to  level  up  the  ground  adjacent  to  the  rails 
near  by,  that  the  defendant  had  established  a  white  pole  as  a  stopping  place 
near  the  point  of  the  accident,  and  that  the  depression  was  hid  from  view  as 
she  sat  in  the  car,  was  sufficient  to  import  notice  to  the  defendant  of  the  unsafe 
condition  of  the  ground  and  to  make  out  a  prima  facie  case  of  its  negligence.®^ 
Platform  Not  Lighted. — Where  a  passenger's  testimony  that  the  platform 
provided  for  passengers  to  alight  was  not  well  lighted,  and  that  the  brakeman 
did  not  offer  to  assist  her  in  alighting,  and  had  no  lantern,  was  contradicted,  and 
the  jury  found  that  the  platform  was  reasonably  safe,  and  that  the  brakeman 
had  a  lantern  and  offered  to  assist  plaintiff,  and  the  evidence  established  that 
there  were  several  lights  on  or  near  the  platform,  a  finding  that  the  platform 
was  not  sufficiently  lighted  to  enable  plaintiff  to  alight  in  safety,  which  was  the 
proximate  cause  of  her  injury,  was  contrary  to  the  evidence. ^^ 

§  3272.  Passenger  Alighting  from  Moving  Train. — That  a  passenger  in 
a  street  car  was  injured  by  alighting  before  the  car  stopped  did  not  of  itself 
constitute  a  prima  facie  case  of  the  carrier's  negligence. ^^ 

Positive  and  Expert  Testimony  Conflicted. — Where,  in'  an  action  for 
personal  injuries  received  by  a  passenger  while  alighting  from  a  train,  there  is 
positive  testimony  that  the  train  was  not  in  motion  when  plaintiff  attempted  to 
alight,  a  judgment  in  his  favor  will  not  be  reversed  on  the  ground  that  the  man- 
ner of  his  fall  showed  that,  under  the  laws  of  mechanics,  the  train  must  have 
been  in  motion  at  the  time.®* 

Proximate  Cause  of  Injury.— That  a  passenger  strained  in  alighting  from 
a  moving  train  began  suffering  immediately,  and  after  continuous  pain  for  sev- 
eral days  miscarried,  warrants  a  finding  that  the  strain  proximately  caused  the 
miscarriage.®^ 

Refusal  of  Carrier  to  Stop  Train  at  Station. — In  an  action  against  the 
railroad  for  wrongful  death  resulting  from  the  defendant's  failure  to  stop  its 
train  at  the  decedent's  station  so  as  to  enable  him  to  alight,  evidence  that  there 
was  no  usual  or  customary  place  for  stopping  at  that  station  two  years  prior  to 
the  time  of  the  accident,  was  not  evidence  that  there  was  no  such  place  when  the 
accident  occurred.®" 

Sudden  Acceleration  of  Speed  of  Car. — Where  a  passenger  arose  from 
his  seat  as  the  car  approached  his  destination,  went  out  on  the  platform,  and 
mentioned  the  name  of  the  street  to  the  motorman,  which  was  the  customary 
manner  of  signifying  a  desire  that  the  car  be  stopped,  and  the  speed  of  the  car 
was  reduced  to  about  four  or  five  miles  an  hour,  and,  under  the  impression  that 
it  was  about  to  stop,  he  stepped  from  the  platform  to  the  first  step  of  the  car, 
and  the  car  continued  at  a  slaw  rate  of  speed  for  some  distance  beyond  the 
crossing,  when  suddenly  the  speed  was  increased  with  a  violent  jerk,  and  the 
passenger  was  thrown  off  and  injured,  it  established  a  prima  facie  case  of  neg- 
ligence.®^    Where  a  passenger  was  injured  when  about  to  alight  from  a  street 

90.  True?dell  v.  Erie  R.   Co.,  99  N.   Y,  flicted.— Enches  v.  New  York,  etc.,  R.  Co.,. 
S.  694,  114  App.  Div.  34.  135   Pa.   194,   19   Atl.   939. 

91.  Tilden  v.  Rhode  Island  Co..  63  Atl.  ^  95.    Proximate  cause  of  injury.— Illinois. 
675,  37  R.  I.  483.  Cent.  R.   Co.  v.  Hurt,  142  Ky.  198,  134  S. 

92.  Platform  not  lighted.— Duell  v.  Chi-  Qe''^^t>«<:,.=„i   «f  „,..,:»,  *„   >,4.„„  *,-,!„  o* 

Ti     /->        no    AT     iir     00,1     11/!  °°-    Ketusal  01  carrier  to  stop  train  at 

cagfO.    etc.,     R.     Co.,    92     N.    W.    269,    115       -4.,4.;„„       -r,       /-<     /.-n  r^   i      \.  „*„ 

wr      K1R  station. — ^De    Castillo    v.    Galveston,    etc.. 


Wis.   516 


R.    Co.,   43   Tex.   Civ.   App.   108,  95   S.  W. 


93.  Passenger    alighting    from    moving  547 
train.- Armstrong  v.  Portland  R.   Co.,  97  97.    Sudden  acceleration  of  speed  of  car. 
Pac.  715,  52  Ore.  437.  — Knuckey  v.  Butte  Elect.  R.  Co.,  109  Pac. 

94.  Positive  and  expert  testimony  con-  979,  41  Mont.  314. 
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car,  before  the  car  had  reached  its  stopping  place,  by  an  acceleration  of  speed, 
evidence  merely  that  the  car  "went  ahead  with  a  jerk,"  or  started  up  violently 
with  a  "lurch  or  jerk,"  was  insufficient  to  show  that  it  was  negligently  op- 
erated.** In  an  action  against  a  street  railroad  for  injuries  to  a  passenger,  it 
appeared  that  he  was  standing  on  the  step  of  the  car  preparatory  to  alighting 
when  it  should  stop  on  the  further  side  of  a  cross-street,  which  the  car  was  then 
crossing,  when  the  car,  according  to  his  evidence,  "jumped,"  and  he  fell  within 
a  few  feet  from  tracks  laid  in  the  cross-street.  It  was  shown  that  when  cross- 
ing the  other  tracks  there  was  no  power  on  the  car  on  which  he  was  riding.  The 
facts  were  held  insufficient  to  show  negligence  on  the  part  of  defendant."" 

After  Car  Had  Slowed  Down. — Where  a  passenger  gave  a  conductor  the 
stop  signal,  and  he  recognized  it  and  indicated  a  purpose  to  stop  where  requested, 
and,  as  the  passenger  with  his  knowledge  is  in  the  act  of  alighting,  the  speed  is 
suddenly  increased,  the  court  ought  not  to  disturb  a  conclusion  of  negligence. ^ 
Evidence  that  the  plaintiff,  who  was  upon  the  platform  to  alight  as  soon  as  the 
car,  which  was  slowing  up,  stopped  at  the  far  side  of  the  street,  its  usual  stop- 
ping place,  was  thrown  from  the  car,  by  a  sudden  jerk,  when  the  car  was  only 
halfway  across  the  street,  is  insufficient,  in  the  absence  of  evidence  as  to  the 
cause  of  the  sudden  jerk,  to  warrant  a  recovery  by  plaintiff.^  Plaintiff,  who  was 
injured  while  getting  off  of  one  of  defendant's  street  cars,  on  which  she  was 
a  passenger,  testified  that,  before  reaching  the  crossing  where  she  wished  to  get 
off,  she  nodded  to  the  conductor,  which  was  the  usual  signal  to  stop,  and  that 
he  commenced  to  stop  the  car,  and  she  went  to  the  platform,  but  that  the  car 
was  going  too  fast  to  get  off,  but  the  speed  gradually  decreased  after  the  cross- 
ing had  been  passed  till  it  seemed  as  if  the  car  had  stopped,  when,  while  step- 
ping to  the  ground,  the  car  started  with  a  jerk,  and  she  was  injured.  The  con- 
ductor testified  that  he  did  not  see  the  plaintiff  nod,  and  did  not  commence  to 
decrease  the  speed  of  the  car  till  it  had  passed  the  crossing,  and  then  only  to 
keep  from  frightening  a  horse,  and  that  the  speed  was  not  reduced  to  less  than 
three  miles  an  hour,  and  was  increased  without  a  jerk  after  it  had  passed  the 
horse.  A  third  person  corroborated  the  conductor  as  to  the  speed  of  the  car, 
but  he  had  made  contradictory  statements  out  of  court,  and  he  also  testified  that 
the  plaintiff  alighted  before  the  speed  was  increased.  The  plaintiff  knew  that 
the  cars  only  stopped  at  crossings.  It  was  held  that  there  was  sufficient  evidence 
of  negligence  to  sustain  a  judgment  for  plaintiff.^ 

Intention  to  Alight  Known  to  Carrier. — In  an  action  for  personal  injuries 
sustained  by  plaintiff  in  jumping  from  a  moving  train,  the  evidence  showed  that 
after  the  train  stopped  at  the  station,  for  which  the  plaintiff  held  a  ticket,  the 
conductor  called  out  the  name  of  the  station,  but  did  not  leave  the  train,  being 
engaged  in  collecting  tickets ;  but  by  his  order  the  brakeman  got  off,  and  assisted 
some  passengers  to  alight,  and,  seeing  no  others,  cried,  "All  aboard;"  that  after 
the  train  was  under  way  plaintiff  left  the  rear  car,  which  she  had  occupied,  and, 
without  warning  to  the  conductor  or  brakeman,  and  without  looking  to  see 
where  she  would  alight,  jumped  from  the  train,  and  was  injured;  that  ample 

98.  Dwyer  v.  Auburn,  etc.,  Elect.  R.  Co.,  inference  that  the  motorman's  act  in 
115  N.  Y.  S.  364,  131  App.  Div.  477.  slowing    down    the    car    was    such    as    to 

99.  Adams  v.  New  York  City  R.  Co.,  101  charge  him  with  knowledge  that  passen- 
N.  Y.  S.  510,  116  App.   Div.  315.  gers  might  on  account  thereof  place  them- 

1.  After  car  had  slowed  down. — Cohen  selves  in  a  position  to  be  injured  by  any 
■o.  Sioux  City  Tract.  Co.,  14]  Iowa  469,  sudden  movement  of  the  car,  and  that  -he 
119  N.   W.   964.  was     required     before     suddenly     moving 

2.  Etson  V.  Fort  Wayne,  etc.,  R.  Co.,  his  car  to  look  to  see  the  situation  of  the 
110  Mich.  494,  68  N.  W.  298.  passengers,   and   that   his    sudden   starting 

3.  Root  V.  Des  Moines  City  R.  Co.,  113  of  the  car  on  a  signal  given  by  a  passen- 
lowa  675,  83     N.  W.  904.  ger,  without  looking  to  learn  of  the  posi- 

In  an  action  for  injuries  to  a  street  car  tion   of   passenger,   was    actionable   negli- 

passenger  while  alighting,   caused  by  the  gence.     Winona,  etc.,  R.  Co.  v.  Rousseau, 

sudden    starting    of    the    car    after    it    had  48  Ind.  App.  248,  93  N.   E.  1028,  denying 

slowed  down,  evidence  held  to  justify  the  rehearing  93   N.   E.  34. 
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time  was  given  to  alight  at  the  station;  that  plaintiff  was  a  young  woman  of 
average  intelligence,  ^nd  well  acquainted  with  the  premises.  The  evidence  was 
insufficient  to  show  the  negligent  starting  of  the  train  without  giving  the  plain- 
tiff sufficient  or  reasonable  time  to  alight.* 

Alighting  at  Invitation  of  Carrier. — The  act  of  a  conductor,  in  inviting 
and  assisting  a  passenger  to  alight  before  the  complete  stopping  of  a  slowly 
moving  train,  may  be  evidence  of  negligence  in  failing  to  exercise  the  high  de- 
gree of  care  due  to  passengers,  but  does  not  authorize  the  inference  that  he 
acted  willfully,  or  in  conscious  disregard  of  his  duty  towards  passengers.^  In 
an  action  by  a  passenger  injured  while  alighting  from  a  moving  train,  evidence 
that  the  porter  who  directed  plaintiff  to  get  off  the  train  at  the  time  he  did,  as- 
sisted in  helping  passengers  off  at  stations  such  as  that  where  plaintiff  alighted, 
was  sufficient  to  justify  a  finding  that  it  was  within  the  scope  of  the  porter's 
duty  to  direct  passengers  to  alight.^  In  an  acti<5h  against  a  railroad  company  for 
injuries  to  a  passenger,  the  plaintiff  testified  that,  as  the  train  was  barely  mov- 
ing, the  brakeman  told  him  to  be  quick  if  he  wanted  to  get  off,  and  put  his  hand 
on  the  plaintiff's  shoulder  to  steady  him,  and  told  him  to  step  with  the  train; 
that  he  did  not  ask  that  the  train  be  stopped,  but  stepped  off  and  was  injured. 
Such  evidence  is  sufficient  to  sustain  an  affirmative  answer  to  an  interrogatory 
as  to  whether  the  plaintiff  alighted  at  the  invitation  of  the  brakeman.'^ 

§  3273.  Negligent  Stopping  of  Car. — The  plaintiff,  seventy-two  years 
old  and  somewhat  infirm,  took  passage  on  the  defendant's  train,  being  placed 
in  charge  of  the  conductor.  When  a  transfer  point  was  reached,  the  conductor 
saw  her  safely  seated  in  the  other  train,  and  enjoined  her  to  remain  seated  until 
it  stopped  at  her  destination.  The  plaintiff  testified  that,  on  nearing  the  depot, 
some  one  came  to  the  door  of  the  coach  and  cried,  "All  hands  get  out  here;" 
that  she  could  not  hear  very  well ;  that  her  head  was  all  bundled  up ;  that  she 
rose  from  her  seat,  and  was  thrown  down  by  a  movement  of  the  train,  and  in- 
jured. There  was  no  evidence  of  any  unusual  jerk  or  suddenness  in  the  stop- 
ping of  the  train.     It  was  held  that  the  defendant  was  not  liable.^ 

§  3274.  Negligent  Starting  of  Car. — Where  a  train  is  started  while  a  pas- 
senger is  attempting  to  alight,  and  he  is  injured,  a  prima  facie  case  of  negligence 
is  made  against  the  company. ^  In  an  action  against  a  railroad  company  for  in- 
jury to  a  passenger  while  alighting  at  her  destination,  it  was  proper  to  instruct 
that  if  the  plaintiff  was  a  passenger  and  was  injured,  and  the  injuries  were 
caused  by  defendant's  moving  train,  there  was  sufficient  proof  of  negligence.^" 
Evidence  tending  to  show  that  when  the  train  stopped  at  the  station  where  the 
plaintiff  was  injured  the  conductor  was  on  the  platform  of  the  rear  end  of  the 

4.  Intention  to  alight  known  to  carrier.  8.  Negligent  stopping  of  car. — Illinois 
—Chicago,  etc.,  R.  Co.  v.  Landauer,  36  Cent.  R.  Co.  v.  Boles,  73  S.  W.  1034,  34 
Neb.  642,  54  N.  W.  976.  Ky.   L.   Rep.  2282. 

5.  Alighting  at  invitation  of  carrier.—  9-  Negligent  starting  of  car.— St.  Louis, 
Crosby  v.  Seaboard,  etc.,  Railway,  61  S.  etc.,  R.  Co.  v.  Bnggs,  87  Ark.  581,  113  S. 
E.  1064,  81   S.  C.  24.  W.   644. 

T                 ,.        .                                 t  10.    St.    Louis,    etc.,    R.  Co.    V.    Malone 

In   an   action    by   a   passenger   for   per-  CArk ")    150  S    W    116 

sonal   injuries   sustained   in   getting   off  a  The  testimony, 'in  an  action  for  injuries 

moving    tram     evidence    considered     and  car  passenger  while  alighting 

held  sufficient  to  sustain  the  special  find-  ^          ^           ^j^  J  ^^^  conductor  was  told 

mg  of.  the  jury  that  defendant  was  negli-  '  crossing,  that  he  did  so,  that 

gent    m    telling    pamtiff    to    get    off    the  ^     passenger,  accompanied  by  her  little 

train    and  that  defendant  caused  plaintiff  ^^^^^^^^  f^    '^^  ^g   l^^  that,  as  she  was 

to  take  the  jump.     St.  Louis,  etc     R    Co.  j^    ^^^   ^^^    ^^   stepping    down    from    the 

V.  Leamons,  82  Ark.  504,  102  S.  W.  363.  running  board,  the  car  started  with  a  jerk, 

e.    Texas,   etc.,   R.   Co.   v.  Whiteley,  43  and  she  fell,   sufficiently  showed  that  the 

Tex.  Civ.  App.  346,  96  S.  W.  109.  jerk  of  the  car  caused  the  fall  to  sustain 

7.  Pittsburgh,  etc.,  R.  Co.  v.  Gray  (Ind.  a   recovery.     Cohen  v.  Brooklyn  Heights 

App.),  59  N.  E.  1000.  R.  Co.  (App.  Div.),  118  N.  Y.  S.  803. 
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rear  coach,  taking  a  farewell  drink  with  several  persons,  and  that  when  they 
alighted  the  signal  to  start  was  given  the  engineer,  was  sufficient  to  sustain  a 
finding  that  defendant  was  negligent. ^^ 

Necessity  for  Proof  of  Negligence. — In  an  action  for  injuries  to  a  passen- 
ger on  a  freight  train,  preparing  to  alight  therefrom,  testimony  that  the  "train 
made  a  heave  forward  just  like  lightning,"  that  "it  was  an  awful  hard  jerk," 
and  that  "the  jerk  was  the  most  severe  I  had  ever  experienced,"  is  valueless  as 
evidence,  and  does  not  prove  that  the  jerk  resulted  from  negligence.^^ 

Preponderance  of  Evidence. — In  an  action  for  injuries  to  a  passenger, 
which  he  alleged  were  caused  by  the  sudden  starting  of  the  car  on  which  he  was 
riding  as  she  was  about  to  alight  therefrom,  the  plaintiff,  to  recover,  must  show 
by  a  preponderance  of  the  evidence  that  his  injuries  were  caused  by  the  negli- 
gence of  defendant,  as  alleged. ^^  . 

Circumstances  Giving  Rise  to  Inference  of  Negligence. — To  justify  a 
finding  of  actionable  negligence  by  a  motorman  in  suddenly  starting  his  car 
with  a  jerk,  so  as  to  throw  off  a  passenger  attempting  to  alight,  it  is  only  necessary 
that  the  evidence  affirmatively  establishes  circumstances  from  which  the  infer- 
ence fairly  arises  that  the  accident  resulted  from  the  want  of  some  precaution 
which  the  motorman  might  have  taken. i* 

Car  Standing  When  Passenger  Started  to  Alight. — In  an  action  against 
a  carrier  for  injuries  received  by  plaintiff  while  alighting,  evidence  that  the  train 
was  at  a  stand  when  plaintiff  started  to  alight  was  held  sufficient  to  support  a 
verdict  for  the  plaintiff. "^^ 

While  Passenger  Has  One  Foot  on  Car. — The  testimony  of  the  plaintiff 
that,  after  the  defendant's  car  had  stopped,  she  was  alighting  from  the  rear  plat- 
form, with  her  right  hand  on  the  rail  of  the  dashboard,  and  one  foot  in  the  air, 
ready  to  step  off,  when  the  car  started,  throwing  her  "forward,"  is  not  neces- 
sarily untrue. 1^  In  an  action  against  a  street  railway  company  for  personal  in- 
juries, plaintiff  testified  that  as  he  stepped  off  the  car,  having  one  foot  on  the 
step  of  the  car  and  the  other  on  the  ground,  the  driver  drove  off,  giving  plaintiff 
a  jerk  which  threw  him  on  the  ground,  dislocated  his  hip,  and  broke  his  leg.  It 
was  proved  that  he  was  permanently  disabled  and  incapacitated  for  his  business. 
The  only  evidence  for  defendant  was  that  of  the  car  driver,  who  testified  that 

11.    St.    Louis,    etc.,    R.    Co.    v.   Turner  Evidence    held    insufficient. — Massachu- 

(Tex.   Civ.  App.),  84  S.  W.  1094.  setts. — Coneton  v.  Old  Colony  St.  R.  Co., 

Evidence  held  sufficient. — United  States.  98  N.  E.  602,  31S  Mass.   38. 

— Pittsburgh  R.  Co.  v.  Bloomer,  146  Fed.  Michigan. — Baldwin  v.   Grand  Trunk  R. 

730,    77    C.    C.    A.    146.         .  Co.,  87  N.  W.  380,  128  Mich.  417. 

Arkansas. — St.     Louis,     etc.,    R.    Co.     v.  New    York. — Gunn   v.    Metropolitan    St. 

Byrne,  84  S.  W.  469,  73  Ark.  377.  R.  Co.,  86  N.  Y.  S.  241;  Fox  v.  Metropol- 

Kentucky.South     Covington,     etc.,     St.  itan  St.  R.   Co.,  87  N.  Y.   S.  754,  93  App. 

R.    Co.   V.    Geis,    135    Ky.   192,    123    S.   W.  Div.    229. 

306.  Oregon. — Armstrong  v.  Portland  R.  Co., 

Maryland.— Unittd  R.,  etc.,  Co.  v.  Weir,  97   Pac.  715,  52  Ore.  437. 

63   Atl.   588,   103   Md.    386.  12.  Necessity  for  proof  of  negligence.— 

Massachusetts. — McDermott     v.     Boston  Young    v.   Missouri     Pac.     R.     Co.     (Mo. 

Elev.  R.  Co.,  94  N.  E.  309,  308  Mass.  104.  App.),  84  S.  W.  175,  affirmed  in  88  S.  W. 

Michigan.   —   Malinowski      v.      Detroit  767,   13  3  Mo.  App.  636. 

United  Railway,  117  N.  W.  565,  154  Mich.  13.    Preponderance    of    evidence— Ben- 

104                             -  son  V.  Wilmmgton  City  R.  Co.,  1  Boyce  s 

Missouri.— Millar    v.    St.    Louis     Trans.  (24  Del.),  302,  75   Atl._  793.     _             _ 

Co.,   215   Mo.   607,   114   S.  W.-  945.  1*.   Circumstances   giving  nse  to  inler- 

j^     ,            T^       1              T>   ii     T^i     i.     -D  ence  of  negligence. — Winona,  etc.,   K.  Co. 

Montana -Knnckey   v    Butte    Elect.    R.  Rousseau,  48 -Ind.  App.  248,  93  N.  E.  34. 

Co.,   133   Pac.   380,  45   Mont.   106.  ^q„„                '                     ±-i-          > 

Noirth    Carolina. — Kearney   v.    Seaboard,  ig_  Car  standing  when  passenger  started 

etc..  Railway,  74  S.  E.  593,  158  N.  C.  521.  to  alight.— Saeger  v.  Wabash  R.  Co.,  110 

Wisconsin.— Champant     v.     La     Crosse  S.  W.  686,  131  Mo.  App.  282. 
City  R.  Co.,  99  N.  W.  334,  121  WiSj  554;  16.    While   passenger   has   one   foot    on 

Baermann    v.    Chicago,    etc.,    R.    Co.,    153  car. — Basting  v.  Brooklyn  Heights  R.  Co., 

Wis.   235,   140  N.   W.   1119.  57   N.   Y.   S.   119,   39   App.   Div.   629. 
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he  always  stopped  until  every  one  was  off  of  the  car,  and  that  he  did  so  on  the 
night  that  plainitff  was  hurt,  and  that  he  did  not  know  after  starting  that  plaintiff 
had  been  hurt.  It  was  held,  that  a  verdict  for  the  plaintiff  was  warranted  by  the 
evidence.  1^  But  a  verdict  for  the  plaintiff  in  an  action  against  a  street  railway 
for  injury  received  in  alighting  from  a  car  should  be  set  aside  as  against  the 
weight  of  evidence,  plaintiff  testifying  that,  when  the  car  had  passed  beyond 
the  further  side  of  the  street  crossing,  is  came  to  a  stop,  and  while  he  was  in  the 
act  of  alighting,  and  had  one  foot  on  the  ground,  it  suddenly  started,  and  threw 
him,  he  being  corroborated  in  no  respect  except  by  one  witness,  who  showed 
that  at  best  he  had  little  knowledge  of  how  the  accident  occurred,  and  who,  in 
many  respects,  contradicted  plaintiff;  and  six  disinterested  witnesses  testifying 
that  the  car  had  not  reached  the  further  side  of  the  street  when  the  accident 
occurred;  and  the  driver  and  another  testifying  that  he  told  plaintiff  to  wait 
till  the  car  came  to  a  full  stop,  and  that  it  would  stop  on  the  further  side,  and 
that,  while  it  was  still  moving,  plaintiff  stepped  or  slipped  from  it.^* 

While  Passenger  Attempting  to  Take  Hold  of  Support. — In  an  action 
for  injuries  received  in  alighting  from  a  street  car,  plaintiff  testified  that  the 
car  suddenly  started  as  she  was  attempting  to  take  hold  of  a  brass  rail  on  the 
car  to  aid  her  in  getting  off,  thereby  throwing  her  to  the  ground.  The  con- 
ductor and  two  disinterested  witnesses  testified  that,  while  the  car  was  still  in 
motion,  plaintiff,  though  told  by  the  conductor  to  wait  until  it  stopped,  got  off, 
and  was  thrown  to  the  ground.  A  finding  that  the  plaintiff's  injuries  were 
caused  by  starting  the  car  too  soon  is  against  the  weight  of  the  evidence.^^ 

While  Passenger  Taking  Off  Baggage. — The  plaintiff,  upon  the  announce- 
ment of  the  arrival  of  the  train  on  which  she  was  riding  at  her  destination,  pro- 
ceeded to  leave  the  train,  carrying  with  her  a  basket  and  bundle  of  wall  paper. 
She  testified  that  on  leaving  the  train  she  placed  the  bundle  on  the  end  of  the 
car,  stepped  down  onto  the  platform,  deposited  her  basket,  and  turned  round 
to  reach  for  the  bundle,  when  the  train  started,  and  she,  holding  onto  the  rail- 
ing of  the  car,  was  dragged  some  distance,  receiving  the  injuries  complained  of. 
The  conductor  and  telegraph  operator  testified  that  the  train  had  started  before 
she  reached  for  the  bundle,  and  that  she  placed  one  foot  on  the  car  step,  holding 
onto  the  rail ;  and  that  the  car  remained  at  the  station  about  two  minutes.  It 
was  held  that,  as  the  evidence  might  have  warranted  a  finding  that  the  car 
started  after  she  stepped  on  the  car  step,  a  finding  for  the  plaintiff  would  not 
be  set  aside.^" 

Before  All  of  Passengers  Could  Get  Off. — In  an  action  against  a  carrier 
for  injuries  sustained  while  attempting  to  alight,  evidence  that  plaintiff  promptly 
started  to  get  out  as  soon  as  the  train  stopped ;  that  it  started  suddenly,  while 
she  was  in  the  car  steps,  causing  her  to  fall  therefrom,  that  other  passengers 
did  not  have  sufficient  time  to  alight;  and  that  the  conductor  was  compelled  to 
make  a  second  stop  beyond  the  platform,  warrants  a  finding  that  defendant  was 
negligent,  though  there  is  evidence  that  the  train  stopped  for  two  or  three  min- 
utes.21 

After  Stopping  Sufficient  Time. — The  carrier  must  stop  and  holds  its 
trains  at  stations  a  reasonably  sufficient  time  to  enable  passengers  to  alight;  and, 
where  the  passenger  uses  ordinary  diligence  to  get  off  and  is  injured  by  the  train 
starting,  the  jury  may  infer  that  the  time  was  insufficient. ^^     In  an  action  for 

17.  City,  etc.,  Railway  v.  Findley,  76  20.  While  passenger  taking  off  baggage. 
Ga.  311.                                                                         — Simpson  v.  Rome,  etc.,   R.  Co.,  48  Hun 

18.  Black  V.  Second  Ave.  R.  Co.,  60  N.       113,  15  N.  Y.  St.  Rep.  539. 

Y.  S.  631,  44  App.  Div.  333.  21.    Before  all  of  passengers  could  get 

19.  While  passenger  attempting  to  take  off. — Illinois  Cent.  R.  Co.  v.  Taylor,  46 
hold   of  support. — Ormond   v.    Metropoli-       111.  App.  141. 

tan  St.  R.  Co.,  58  N.  Y.   S.  335,  37  Misc.  22. .After  stopping  sufficient  time.— Cul- 

Rep.  526.  lar  v.  Missouri,  etc.,  R.  Co.,  84  Mo.  App. 

340. 
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injury  to  a  passenger,  alleged  to  have  been  caused  by  the  train  suddenly  starting 
while  he  was  alighting  from  it,  eleven  witnesses,  many  of  them  disinterested, 
testified  that  the  train  stopped  long  enough  to  allow  passengers  to  alight  safely; 
and  their  testimony  was  only  contradicted  by  that  of  plaintiff  and  two  boys. 
Two  disinterested  witnesses  testified  that  plaintiff  had  left  the  car,  and  was 
standing  on  the  ground,  leaning  against  a  car  when  the  train  started.  Several 
witnesses  testified  that  the  usual  signals  were  given  before  the  train  started. 
A  verdict  for  the  plaintiff  was  clearly  against  the  weight  of  the  evidence. ^^ 
Where  a  passenger  testified  that  the  street  car  did  not  stop  long  enough  to 
enable  him  to  alight  in  safety,  that  as  he  was  in  the  act  of  stepping  to  the  rear 
platform  the  car  suddenly  started,  that  he  was  "rushed"  out  on  the  platform  by 
the  momentum,  that  the  conductor  "grabbed"  him  as  he  was  attempting  to 
seize  the  handhold,  and  that  in  that  manner  he  was  thrown  form  the  car  and 
injured,  but  this  theory  was  rendered  highly  improbable  by  the  construction  of 
the  car  and  other  physical  facts,  he  did  not  show  a  right  to  recover.^* 

After  Signal  to  Start  Given. — Where,  in  a  suit  by  a  passenger  for  in- 
juries caused  by  the  sudden  starting  of  a  train  as  she  was  leaving  it,  the  brake- 
man  testified  that  he  received  a  signal  to  start,  and  some  passengers  gave  evi- 
dence to  show  that  the  train  was  started  by  one  of  their  number  taking  hold 
of  the  bell  rope  by  accident,  a  charge  that  it  was  for  the  jury,  in  such  a  conflict 
of  evidence,  to  decide  the  question  as  to  how  the  train  was  started,  is  proper.^^ 
The  plaintiff  sued  for  injuries  received  by  being  thrown  from  an  electric  car  as 
she  was  stepping  off.  She  alleged  that  the  defendant  carelessly  caused  the  car 
to  start  by  its  servants,  and  testified  that  the  conductor  rang  two  bells,  on  which 
the  car  started,  but  on  cross-examination  admitted  that  all  she  knew  about  it 
was  that  the  car  started.  Her  witnesses  did  hot  see  who  rang  the  bell.  The 
conductor  testified  that  he  was  collecting  the  fares,  when,  just  as  she  was  getting 
off,  some  one  on  the  rear  platform  rang  the  bell.  The  evidence  was  held  not  to 
justify  a  finding  that  the  negligence  of  any  employee  of  defendant  caused  the  car 
to  start.^®  Evidence  by  an  injured  street  car  passenger  that  she  did  not  remember 
whether  she  heard  bells  given  to  start  the  car,  but  only  knew  that  the  car 
started,  was  not  evidence  that  it  started  by  reason  of  a  bell  signal. ^''^ 

After  Stop  to  See  That  Track  Clear  Ahead. — In  an  action  by  a  passenger 
against  a  street  railway  company  to  recover  damages  for  personal  injuries,  the 
evidence  showed  that  the  car  stopped  in  order  to  allow  the  conductor  to  go  ahead 
and  see  whether  the  track  of  the  steam  railroad  was  clear.  The  plaintiff  testi- 
fied that  the  stop  was  also  for  a  street  where  she  had  been  in  the  habit  of 
alighting.  She  also  testified  that  she  was  in  the  act  of  alighting  with  one  foot 
on  the  lower  step  of  the  car,  when  it  moved  and  threw  her  to  the  ground,  in- 
juring her.  Three  witnesses  testified  that  "fche  stepped  from  the  car  while  it 
was  moving.  One  of  these  witnesses  had  been  called  by  plaintiff.  A  verdict 
and  judgment  for  plaintiff  should  be  sustained.^s 

Causing  Door  to  Shut. — The  evidence  showed  that  the  train  had  reached 
the  passenger's  destination  before  she  went  on  the  platform;  that  the  train 
had  so  far  slowed  up  that  the  conductor  and  brakeman  were  both  off  the  train, 
and  that  the  express  purpose  of  its  stopping  was  to  let  the  passenger  off,  and 

23.  Gulf,  etc.  R.  Co.  v.  Williams,  70  port  a  finding  that  another  passenger,  and 
Tex.  159,  7  S.  W.  88.  not    the    conductor,    gave    the   signal    to 

24.  Berkley  St.  R.  Co.  I/.  Simpson,  56  S.  start.  Fanshaw  v.  Norfolk,  etc.,  Tract. 
E.  331,  106  Va.   548.  Co.,   61  S.  E.  790,   108  Va.  300. 

25.  After  signal  to  start  given.— Ferry  26.  O'Neil  v.  Lynn,  etc.,  R.  Co.,  63  N. 
V.  Manhattan  R.   Co.,  54  N.  Y.  Super.  Ct.  E.  983,  180  Mass.  576 

325    6  N    Y    St    Rep.  831.  27.    KiUam    v.    Wellesley,    etc.,    R.    Co.. 

In    an    action   against    a   street    railroad  101  N.  E.  374,  314  Mass.  383. 

for   injuries   to   a  passenger   through   the  28.   After   stop   to   see  tiiat  track   cle^ 

starting    of  the    car    while    plaintiff     was  ahead.— Skean  v.  Schuylkill   Valley   tract, 

alighting  therefrom,  evidence  held  to  sup-  Co.,  33  Pa.  Super.  Ct.  558. 

3  Car— 57 
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that  the  brakeman  told  her  to  remain  on  the  platform,  and  that  she  was  not 
attempting  to  get  off  when  injured  by  the  shutting  of  the  car  door  owing  to  a 
sudden  starting  of  the  train.  The  evidence  was  held  sufficient  to  support  a 
finding  for  the  passenger.^^ 

Passenger  on  Wrong  Train. — Plaintiff  testified  that,  having  found  she 
had  gotten  on  the  wrong  car,  she  asked  the  conductor  to  wait  a  moment,  so  she 
could  get  off ;  that  the  car  was  standing  still  until  she  attempted  to  get  off,  when 
it  started  up  with  a  jerk,  and  threw  her  off.  A  passenger  testified  that  the 
car  did  not  move  more  than  eight  feet  after  it  started  up  before  she  fell  off; 
that  "it  ^yas  all  done  in  two  seconds'  time."  There  was  much  evidence  tending 
to  prove  that  plaintiff  stepped  off  the  car  after  it  had  started  and  run  about 
forty  feet.  There  was  evidence  reasonably  tending  to  support  a  verdict  for 
plaintiff.30 

Passenger  Dragged. — A  verdict  is  properly  directed  for  the  defendant  in 
an  action  against  a  railroad  by  a  passenger  whose  unsupported  testimony  is  that, 
as  he  was  about  to  alight  at  the  station,  the  train  started,  and  his  clothing  caught 
on  the  step,  and  was  dragged  some  distance  when  his  clothing  gave  way,  and 
his  foot  was  run  over;  two  witnesses  testifying  that  he  was  not  dragged  at  all 
from  the  station,  but  was  on  the  steps  while  the  car  was  being  backed  out, -and 
four  others  agreeing  that  he  was  picked  up  at  a  certain  point,  one-half  mile  from 
the  station,  in  order  to  reach  which  the  train,  after  going  in  one  direction, 
stopped,  and  then  went  in  another  direction,  and  he  not  having  denied  that  he 
was  picked  up  at  such  point.*^ 

Passenger  Incumbered  with  Bundles. — A  train  stopped  so  short  a  time 
at  a  station  that  a  passenger  without  bundles  could  scarcely  get  off  before  it 
started.  A  passenger  incumbered  with  packages  was  found,  at  the  station  to 
which  he  had  bought  a  ticket,  mortally  wounded  by  the  cars.  No  one  saw  him 
get  off.  A  jury  could  infer  that  the  accident  was  caused  by  the  sudden  starting 
of  the  train. ^2 

Passenger  Intoxicated. — In  an  action  for  injuries  to  a  passenger  alleged 
to  have  been  occasioned  by  a  lurch  of  the  train  as  he  alighted,  the  evidence 
tended  strongly  to  show  that,  contrary  to  plaintiff's  own  testimony,  he  was 
drunk  when  the  accident  occurred.  Plaintiff  testified  to  a  mental  stupor  re- 
sulting from  the  accident,  and  his  statements  to  others  as  to  how  he  was  in- 
jured were  conflicting.  While  his  statement  that  he  was  not  drunk  might  affect 
his  credibility,  if  false,  yet  the  drunkenness  itself  might  explain  his  failure  to 
remember  such  condition,  his  supposition  that  the  stupor  resulted  from  the  in- 
juries, and  his  conflicting  statements,  and  that  hence  the  question  of  his  drunken- 
ness was  not  vitally  material.^*        r 

Testimony  of  Plaintiff. — Where  plaintiff,  in  an  action  against  a  street  rail- 
way for  personal  injuries,  testified  that  the  car  had  stopped  and  she  had  put 
her  foot  on  the  step,  when  the  conductor  suddenly  started  the  car  and  she  was 
thrown  to  the  ground,  a  prima  facie  case  is  made  for  the  jury.^* 

Corroborated  by  Other  Witnesses. — In  an  action  against  a  street  railroad 
for  injuries,  the  plaintiff,  who  was  corroborated  by  two  others,  testified  that, 
just  as  she  was  stepping  from  the  car,  it  started  with  a  jerk,  and  threw  her 
down,  and  the  conductor,  motorman,  and  three  others  gave  testimony  that  the 

29.  Causing  door  to  shut. — Kentucky,  — Flanagan  v.  New  York,  etc.,  R.  Co.,  55 
etc.,  Bridge  Co.  v.  Quinkert,  2  Ind.  App.  Hun  611,  8  N.  Y.  S.  744,  29  N.  Y.  St.  Rep. 
244,  28  N.  E.  338.                            _  543,  5  Silvernail  495. 

30.  Passenger  on  wrong  train. — Joyce  33.  Passenger  intoxicated. — Louisville, 
V.  St.  Paul  City  R.  Co.,  73  N.  W.  158,  70  etc.,  R.  Co.  v.  Deason,  96  S.  W.  1115,  29 
Minn.  339.  Ky.  L.  Rep.  1259. 

31.  Passenger  dragged. — Daly  v.  Cen-  34.  Testimony  of  plaintiff. — Rea  v.  Me- 
tral  R.  Co.,  57  N.  Y.  S.  44,  38  App.  Div.  dia,  etc.,  Elect.  R.  Co.,  70  Atl.  554,  221  Pa. 
632.  129. 

32.  Passenger  incumbered  with  bundles. 
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plaintiff  alighted  while  the  car  was  in  motion,  but  some  of  the  latter  witnesses 
did  not  see  all  the  transactions.  A  verdict  for  the  plaintiff  was  not  against 
the  evidence.^s  In  an  action  for  injuries  to  the  plaintiff  caused  by  being  thrown 
from  a  street  car,  the  plaintiff  testified  that  the  car  stopped,  and,  as  she  was 
stepping  off,  the  driver  started  the  car  suddenly,  throwing  her  to  the  ground. 
Her  statement  as  to  the  injuries  was  corroborated  by  her  physician.  The  de- 
fendant's witnesses  swore  that  she  attempted  to  get  off  when  the  car  was  in 
motion,  without  notice  to  the  driver.  There  was  sufficient  evidence  to  sustain 
a  verdict  for  the  plaintiff.^® 

Contradicted  by  Other  Evidence. — Where  plaintiff  was  injured  while 
alighting  from  a  street  car,  and  her  testimony  that  the  car  had  stopped  before 
she  attempted  to  alight,  and  that  she  was  injured  by  the  premature  starting  of 
the  car,  was  uncorroborated,  and  several  disinterested  witnesses  testified  that 
she  attempted  to  alight  before  the  car  had  stopped  and  was  thrown  down  in  so 
doing,  a  verdict  in  favor  of  plaintiff  was  contrary  to  the  weight  of  evidence. ^'^ 


35.  Corroborated  by  other  witnesses. — 

Nash  V.  Yonkers  R.  Co.,  71  N.  Y.  S.  594, 
63  App.  Div.  315. 

In  an  action  against  a  street  railway 
company  for  the  wrongful  death  of  a  pas- 
senger, decedent's  deposition  tended  to 
establish  that  he  signed  his  intention  to 
get  off;  that  the  conductor  rang  the  bell, 
and  the  mortorman  thereupon  stopped 
the  car;  and  that  it  was  suddenly  started 
while  he  was  getting  off,  causing  his  in- 
jury. Two  disinterested  witnesses  cor- 
roborated his  testimony.  Several  wit- 
nesses for  defendant  testified  that  the  car 
had  not  stopped.  Others  testified  that  de- 
cedent, immediately  after  he  was  injured, 
stated  that  he  attempted  to  get  off  while 
the  car  was  in  motion,  in  order  to  get  a 
train,  and  that  it  was  not  the  fault  of  de- 
fendant's servants.  Held,  that  a  verdict 
for  decedent's  administratrix  would  not 
be  disturbed.  Ludeman  v.  Third  Ave.  R. 
Co.,  76  N.  Y.   S.  128,  72  App.  Div.  26. 

36.  Corroborated  in  part. — Coast  Line 
R.  Co.  V.  Boston,  83  Ga.  387,  9  S.  E.  1108. 

In  an  action  for  personal  injuries 
against  a  street  railway  plaintiff  testified 
that,  after  the  car  on  which  he  was  a  pas- 
senger had  been  stopped  in  response  to 
his  signal  to  the  conductor,  he  stepped 
down  upon  the  running  board,  and  from 
that  position  was  thrown  to  the  ground 
by  a  sudden  starting  of  the  car.  An- 
other passenger  corroborated  his  state- 
ment, except  as  to  the  car  starting  up 
again  before  he  was  injured,  but  she  did 
not  explain  how  he  could  have  been  in- 
jured with  the  car  standing  still  A  third 
passenger  testified  that  plaintiff  was  iii- 
jured  by  stepping  from  the  car  while  it 
was  in  motion.  Neither  the  conductor 
nor  motorman  was  called,  nor  was  their 
absence  explained.  Held,  that  a  verdict 
in  favor  of  plaintiff  was  not  against  the  pre- 
ponderance of  the  evidence.  Judgment  78 
N.  Y.  S.  1069,  77  App.  Div.  231,  affirmed 
in  Muller  v.  Metropolitan  St.  R.  Co.,  69 
N.  E.  1127,  177  N.  Y.  565. 

37.  Contradicted  by  other  evidence- 
Andrews  V.  Metropolitan  St.  R.  Co.,  86 
N.  Y.  S.  338,  91  App.  Div.  63. 


In  an  action  against  a  street  railway  to 
recover  for  injuries  alleged  to  have  been 
received  by  plaintiff  by  reason  of  defend- 
ant's negligence  in  starting  its  car  while 
plaintiff  was  alighting  therefrom,  plain- 
tiff was  the  sole  witness  as  to  the  acci- 
dent, although  there  were  a  number  of 
other  passengers  on  the  car,  including  an 
acquaintance  of  plaintiff,  who  sat  on  the 
seat  beside  her,  and  alighted  just  before 
plaintiff  did.  The  conductor,  motorman, 
and  such  passengers  as  were  called  as 
witnesses  positively  denied  that  the  acci- 
dent occurred.  Held,  that  a  verdict  for 
plaintiff  was  not  sustained  by  the  evi- 
dence. Heltzen  v.  Union  R.  Co.,  59  Atl. 
918,  26  R.  I.  576. 

Plaintiff  testified  that  the  street  car 
started  suddenly  while  she  was  alighting, 
throwing  her  to  the  ground.  The  con- 
ductor, the  motorman,  and  three  passen- 
gers testified  that  the  car  came  to  a  full 
stop  before  plaintiff  attempted  to  alight, 
and  that  it  made  no  movement  until  after 
she  had  fallen.  Held,  that  a  judgment 
for  plaintiff  would  be  reversed.  Hart  v. 
Metropolitan  St.  R.  Co.,  58  N.  Y.  S.  1087, 
28   Misc.   Rep.   766. 

The  plaintiff  sued  to  recover  for  in- 
jixries  sustained  in  falling  from  a  street 
car,  alleged  to  have  been  caused  by  a 
sudden  movement  forward  of  the  car.  The 
plaintiff  stepped  to  the  rear  platform,  and 
from  it  sought  to  step  down  to  the  pave- 
ment, when  he  fell.  The  car  was  in  good 
order,  and  the  conductor  was  on  the 
platform.  The  motorman  testified  that 
there  was  no  attempt  to  start  the  car  at 
the  time  the  accident  happened,  and  he 
was  corroborated  by  several  witnesses, 
though  the  plaintiff  was  positive  in  his 
statement  that  the  car  moved,  causing 
him  to  fall..  As  the  preponderance  of  the 
evidence  was  that  the  car  did  not  move, 
there  was  a  want  of  testimony  to  sustain 
the  allegation  of  the  complaint.  Gretzner 
V.  New  Orleans,  etc.,  R.  Co.,  29  So.  496, 
105   La.  266. 

Plaintiff  testified  that,  after  the  car 
stopped,  and  while  he  was  stepping  off, 
it  "made  a  jerk,"  and  threw  him  down,  so 
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A  verdict  for  the  plaintifif  in  an  action  against  a  street  car  company  for  injuries 
alleged  to  have  been  received  by  the  car  starting  while  she  was  alighting  at  a 
street  crossing  is  not  conclusive,  but  will  be  set  aside,  as  against  the  weight  of 
the  evidence,  where  the  uncorroborated  evidence  of  plaintiff  that  the  car  started 
while  she  was  alighting  was  contradicted  by  the  conductor,  gripman,  and  two  dis- 
interested witnesses,  who  testified  that  the  accident  happened  north  of  the  cross- 
ing, and  that  the  plaintiff  alighted  from  the  car  before  it  came  to  a  stop.^^  Where 
the  plaintiff  in  an  action  against  a  street  car  company  testified  that  as  she  was 
holding  the  handrail  of  the  car  with  her  left  hand,  with  her  foot  out  to  step  on 
the  ground,  she  heard  the  bell  ring,  became  insensible,  and  when  she  regained 
consciousness  found  her  left  arm  pulled  out  of  its  socket,  the  jury  were  war- 
ranted in  inferring  that  the  car  started  as  she  was  alighting.^®  Where  disinter- 
ested evidence  shows  that  plaintiff,  a  passenger  on  a  street  car,  alighted  while 
the  car  was  in  motion,  after  a  signal  by  the  conductor  to  stop,  a  verdict  for  plain- 
tilf  will  be  set  aside,  though  she  states  that  the  car  came  to  a  full  stop,  and 
started  while  she  was  attempting  to  get  off.*"  In  an  action  against  a  street  rail- 
way for  injuries  received  by  a  passenger  while  alighting  from  a  car,  where 
plaintiff's  contention  that  the  car  had  come  to  a  full  stop  before  suddenly  starting 
was  practically  uncorroborated,  his  only  witness  refusing  to  swear  that  the  car 
had  stopped,  and  defendant's  claim  that  plaintiff  endeavored  to  alight  while 
the  car  was  in  motion  was  supported  by  the  testimony  of  five  witnesses,  three 
of  whom  were  disinterested,  and  whose  testimony  was  strongly  supported  by 
the  probabilities  of  the  case,  a  verdict  for  plaintiff  was  clearly  against  the  weight 
of  evidence.*  1  But  the  contrary  has  also  been  held.  The  plaintiff's  testimony 
that  the  car  lurched  forward  as  he  attempted  to  alight  has  been  held  sufficient 
to  sustain  a  verdict  in  his   favor  though  the  motorman,  conductor,  and  three 


that  his  shoulder  and  head  struck  on  the 
curbstone  was  from  ten  to  thirteen  feet 
from  the  car,  and  'five  or  six  witnesses 
for  defendant  testified  that  plaintiff  safely 
left  the  car,  and  when  several  feet  from  it 
was  knocked  down  by  a  bicycle,  and 
struck  on  the  curbstone.  Held,  that  a  ver- 
dict for  plaintiff  was  against  the  weight 
of  evidence.  Colvin  v.  Brooklyn  Heights 
R.   Co.,  52  N.  Y.  S.   698,  32  App.  Div.  76. 

Where  plaintifif  sued  for  an  injury  on 
the  theory  that  the  street  car  which  he 
was  a  passenger  stopped  f'or  him  to 
alight,  and,  while  he  was  doing  so,  started, 
without  giving  him  sufficient  time,  throw- 
ing him  to  the  ground,  a  verdict  for  him 
is  against  the  weight  of  evidence;  he  hav- 
ing no  testimony  but  his  own,  the  con- 
ductor's testimony  that  plaintiff  at- 
tempted to  alight  while  the  car  was  mov- 
ing being  corroborated  by  two  passen- 
gers, and  plaintifif  admitting  that  he  told 
defendant's  claim  agent  that  the  car  "did 
not  stop,  and  as  it  was  turning  slowly  and 
kind  of  stopped  I  stepped  off,"  though  he 
explained  that  by  "kind  of  stopped"  he 
meant  it  stopped  "for  a  minute  or  half  a 
minute  or  10  seconds,  enough  to  step  off." 
Maurer  v.  Brooklyn  Heights  R.  Co.,  96  N. 
Y.  S.  1065,  110  App.  Div.  900. 

Plaintifif   having   testified    on   her   direct 

■  examination  that  on  her  si.gnal  the  car 
came  to  a  full  stop,  and  she  stepped  on 
the   footboard,   and   as   she   was    about   to 

•  put  her  left  foot  to  the  ground,  while  hav- 
ing the  other  on  the  step,  the  car  started, 


and  she  was  thrown;  and  on  cross-exam- 
ination that  she  got  on  the  footboard,  and 
as  she  was  putting  her  left  foot  to  the 
ground  the  car  started  off;  and  on  redi- 
rect examination  that  she  had  hold  of  the 
car,  and  it  started  and  jerked  her  around 
and  threw  her  on  her  left  hip,  she  can 
not  be  considered  as  affirming  that  when 
the  car  started  she  was  in  a  firm  and  safe 
position  on  the  footboard,  and  as  matter 
of  simple  volition  and  from  motives  of 
saving  herself  inconvenience  she  left  such 
place  of  safety. and  stepped  from  the  car 
while  it  was  in  motion,  though  on  cross- 
examination,  before  testifying  as  above, 
she  answered  "Yes''  to  the  questions, 
"You  got  down  on  the  footboard?"  "Then 
the  car  started?"  "And  then  you  tried  to 
step  down?"  and  to  the  question,  "There 
was  no  reason  why  you  did  not  step 
back?"  answered,  "It  was  not  handy  |or 
me,  I  being  crippled;"  and  to  the  question, 
"You  preferred  to  step  off?"  answered, 
"Yes;"  and  to  the  question,  "You  thought 
it  was  going  slow  enough  for  you  to  step 
off?"  answered,  "It  started  ofif  fast."  United 
R.,  etc.,  Co.  V.  Beidelman,  52  Atl.  913,  95 
Md.   480. 

38.  Connor  v.   Metropolitan  St.  R.  Co., 
58  N.  Y.  S.  340,  27  Misc.  Rep.  541. 

39.  Bartle   v.   Houghton    County   St.   R. 
Co.,  93  N.  W.  620,  132  Mich.  290. 

40.  Pierce  v.  Metropolitan  St.  R.  Co.,  47 
N.  Y.  S.  540,  21  App.  Div.  427. 

41.  Kramer  v.  Metropolitan  St.  R.  Co., 
86  N.  Y.  S.  33. 
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disinterested  witnesses  testified  to  the  contrary.*  ^ 

§  3275.  Negligent  Backing  of  Car. — Evidence  that  an  engineer  suddenly 
and  violently  backed  his  train  without  warning  at  a  place  where  passengers 
might  be  expected  to  alight  was  some  evidence  of  wantonness.* ^  Evidence  that, 
after  a  train  had  been  brought  to  a  stop  to  allow  a  passenger  who  had  been 
taken  past  a  station  to  alight,  the  engineer  backed  the  train  so  forcibly  as  to  se- 
riously injure  the  passenger  by  throwing  her  against  the  car  door,  is  sufficient 
to  justify  the  jury  in  finding  that  the  engineer  was  wantonly  reckless,  and 
awarding  the  passenger  exemplary  damages  on  that  ground.**  A  railroad  train, 
stopping  at  a  station,  went  beyond  the  station  platform,  so  that  passengers 
alighting  were  compelled  either  to  jump  three  or  four  feet  to  the  ground,  or 
descend  by  stepping  on  the  link  connecting  the  passenger  car  and  a  box  car. 
Some  of  the  passengers  got  off,  but  another  stepping  on  the  link  for  that  pur- 
pose, had  her  foot  crushed  between  the  bumpers  by  the  train  backing.  In  an 
action  against  the  railroad  company  for  the  injury,  there  was  evidence  that  the 
conductor,  who  had  got  off  the  train,  was  taking  plaintiff's  goods  out  of  the  box 
car  before  she  alighted,  but  this  was  denied  by  him;  and  there  was  also  a  con- 
flict of  testimony  as  to  whether  the  bell  was  rung  or  the  whistle  blown  before 
backing  the  train.  There  was  sufficient  evidence  of  negligence  to  sustain  a  ver- 
dict for  plaintiff.*  5 

§  3276.  Carrying  Passenger  Past  Station. — Where  deceased,  who  was 
a  passenger,  was  injured  by  alighting  from  the  train  after  it  had  stopped  beyond 
the  usual  stopping  place,  a  finding  of  negligence  of  the  company  was  sustained 
where  there  was  no  evidence  explaining  the  failure  to  stop  at  the  regular  sta- 
tion, nor  any  explanation  of  the  failure  to  give  warning,  nor  of  the  cause  of 
stopping  at  such  dangreous  place.*" 

Where  Conductor  Could  Not  Signal  Engineer  to  Stop. — A  woman,  with 
her  children,  purchased  tickets,  and  boarded  a  train  to  go  to  a  certain  "crossing" 
where  there  was  no  station.  The  train  was  a  long  freight  train  with  a  passenger 
coach  in  the  rear.     The  conductor  was  unable  to  communicate  the  signal  to  the 

42.  Wible  z'.  Metropolitan  St.  R.  Co.,  drunken  crowd,  who  pushed  against  her 
127   Pac.   625,   88   Kan.   55.  and   abused  her  with   menacing   speeches. 

Where  the  only  question  in  dispute  was  using  profane  language,  held  not  to  sup- 
as  to  whether  or  not  a  street  car  was  in  port  a  verdict  for  plaintiff.  Taylor  v.  At- 
motion  when  a  passenger  attempted  to  lantic,  etc.,  R.  Co.,  59  S.  E.  641,  78  S.  C. 
alight,    and   plaintiff's   testimony   that   the  552. 

car  stopped  and  as   she  was   stepping  off  In   an   action   by  a  passenger  who  was 

it  started  was  corroborated  by  other  evi-  carried  past  his  station,  and  there  told  to 

dence,   while   the   conductor   and   six   pas-  alight,    the   conductor   using    abusive    lan- 

sengers  testified  that  the  car  was  in  rapid  guage     and    personal     violence,     evidence 

motion  when  she  attempted  to  get  off,  a  held  sufficient  to  support  a  verdict  for  the 

finding   that    the    car     had     stopped,     and  passenger.     King  v.   Southern   R.    Co.,   57 

started    as    plaintiff   was    getting    off,    was  S.  E.  507,  128  Ga.  285. 

not   against   the   clear  weight   of   the    evi-  Plaintiff,    who    was   seventy    years    old, 

dence.     Bartle  v.  Houghton  County  St.  R.  failed  to  leave  defendant's  train  on  which 

Co.,  93  N.  W.  620,  132  Mich.  290.  she   was   a   passenger  at   the   station,   and 

43.  Negligent  backing  of  car. — Hiers  v.  was  put  off  a  few  hundred  yards  beyond, 
Atlantic,  etc.,  R.  Co.,  55  S.  E.  457,  75  S.  C.  between  eight  and  nine  o'clock  at  night, 
311,  9  Am.  &  Eng.  Ann.  Cas.  1114.  in  the  rain.  At  the  trial  she  was  suffering 

44.  Appleby  v.  South  Carolina,  etc.,  R.  from  a  bronchial  affection,  but  the  evi- 
Cc,  38  S.  E.  237,  60  S.  C.  48.  dence  was  conflicting  as  to  whether  it  re- 

45.  Johnson  v.  Winona,  etc.,  R.  Co.,  11  suited  from  exposure  or  other  causes. 
Minn.  396,  Gil.  204,  88  Am.  Dec.  83.  Held,  that  to  charge  that  if  her   sickness 

46.  Cairying  passenger  past  station. —  was  not  the  result  of  her  being  put  off, 
Terre  Haute,  etc.,  R.  Co.  t'.  Buck,  96  Ind.  and  that  it  was  reasonably  certain  to 
346,  49  Am.  Rep.  168.  have   resulted  from   other   causes,   defend- 

Evidence   in    an   action   by   a   passenger  ant   is    not   liable,    was    erroneous,    as    re- 

who  was  carried  by  her  station,  and  who  quiring    proof    beyond    reasonable    doubt, 

alleged  that  on  her  return  and  while  leav-  St.    Louis,   etc.,   R.   Co.  v.   Burns,  71  Tex. 

ing    the    cars    she    was    surrounded    by    a  47  9,  9  S.  W.  467. 
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engineer  in  time  to  stop  at  their  destination,  and  stopped  at  another  crossing 
three-fourths  of  a  mile  beyond,  where  he  assisted  them  to  alight.  A  shower 
had  come  up,  and  it  was  raining  when  they  got  off  the  train,  and  they  were 
wet-  when  they  reached  a  farm  residence  near  by.  There  was  no  unnecessary 
force  used  or  rudeness  shown  by  the  conductor.  The  woman  was  not  put  to 
any  extra  expense,  and  would  have  been  wet  if  let  off  at  her  destination.  She 
was  sick  afterwards,  but  her  physician  testified  that  she  would  have  been  sick 
anyway.    A  judgment  of  nonsuit  was  properly  ordered.*'^ 

Name  of  Station  Announced  by  Carrier. — A  passenger  was  hard  of  hear- 
ing, but  such  fact  was  not  disclosed  to  the  company  or  its  employees,  and  she 
alighted  at  a  wrong  station,  though  the  porter  had  twice  announced  its  name. 
The  plaintiff  testified  that  the  porter  took  her  grip,  and  told  her  to  sit  still  until 
the  train  stopped,  which  was  denied  by  the  porter,  and  that  she  left  the  car 
when  the  train  stopped,  and  the  porter  deposited*  her  grip  on  the  ground.  The 
evidence  was  not  sufficient  to  sustain  a  judgment  for  the  plaintiff  for  negli- 
gently setting  her  down  at  a  wrong  station.**  In  an  action  for  damages  for  being 
carried  past  her  station,  plaintiff  testified  that  she  did  not  know  the  station, 
that  she  was  sick,  and  that  she  so  informed  the  conductor,  who  promised  to  let 
her  know  when  the  station  was  reached;  that  he  did  not  do  so;  and  that  she  did 
not  hear  the  station  called.  Her  attorney  testified  that  he  was  on  the  same  train, 
and  got  off  at  the  station  in  question,  and  that  he  did  not  hear  the  station  called, 
but  he  admitted  that  he  was  familiar  with  its  locality,  and  did  not  listen  particu- 
larly to  hear  it  called.  The  porter  whose  duty  it  was  to  call  the  station  testi- 
fied that  he  did  so  on  the  occasion  in  question,  and  that  he  was  sure,  because 
his  attention  was  called  to  the  matter  the  next  day.  The  conductor  denied  that 
the  plaintiff  had  any  such  conversation  with  him  as  stated.  It  appeared  that 
the  plaintiff  was  a  morphine  eater,  and  subject  to  fits  of  unconsciousness.  The 
evidence  did  not  warrant  a  recovery.** 

After  Failure  to  Assist  Passenger  to  Alight. — Where  the  plaintiff,  a  pas- 
senger on  a  train,  in  charge  of  her  invalid  and  helpless  sister  and  her  aged 
mother,  the  circumstances  being  known  to  the  carrier's  servants  in  charge  of 
the  train,  obtained  the  promise  of  the  conductor  before  they  arrived  at  their 
destination  that  he  would  assist  them  from  the  train  as  soon  as  they  arrived  at 
the  station,  that  they  could  immediately  procure  a  conveyance,  and  be  carried 
to  a  hotel,  and  he  failed  to  have  assistance  rendered,  and  the  train  with  them 
on  it  was  moved  into  the  yards,  away  from  the  depot,  and  they  had  to  remain 
there  some  time  before  a  carriage  was  procured,  and  were  then  driven  about 
to  several  hotels  before  they  could  obtain  a  room,  this  with  evidence  that  it 
was  a  cold  night,  and  that  they  were  being  deprived  of  the  comforts  of  a  room, 
which  possibly  could  have  been  procured  if  they  could  have  left  the  train  imme- 
diately on  its  arrival  at  the  station,  is  sufficient  evidence  of  physical  and  mental 
suffering  from  the  negligence  of  the  carrier's  servants. s° 

§  3277.  Passenger  Injured  after  Alighting. — In  an  action  for  injuries 
in  alighting  from  a  street  car,  wherein  the  evidence  was  conflicting  as  to  whether 
plaintiff   safely   reached   a   cross-walk   and   received   her   injury  thereafter,   the 

47.  Where  conductor  could  not  signal  Iracted  sickness  in  driving  across  country 
engineer  to  stop. — Smith  v.  Wilmington,  to  it,  evidence  held  to  warrant  a  verdict 
etc.,  R.  Co.,  41  S.  E.  481.  130  N.  C.  304.  against  defendant   on  the  theory  of  free- 

48.  Name  of  station  announced  by  car-  dom  from  contributory  negligence.  St. 
rier.— Texas  Mid.  R.  Co.  v.  Terrry,  65  S.  Louis,  etc.,  R.  Co.  v.  Foster,  46  Tex.  Civ. 
W.   697,   27   Tex.   Civ.   App.   341.  App.  517,  103  S.  W.  194. 

Wrong    station    announced. — In  an    ac-  49.  Tillery  v.   Bond,   38   Fed.   825. 

tion    for    damages,    where    a    train    porter  50.  After  failure   to  assist  passenger  to 

negligently  called  the  wrong  station,  and  alight. — Gulf,    etc.,      R.     Co.    v.     Overton 

by    reason    thereof    a    passenger    left    the  (Tex.  Civ.  App.),  107  S.  W.  71,  judgment 

train  before  reaching  her  station,  and  con-  reversed   in    110   S.   W.   736. 
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jury  had  a  right  to  accept  her  account  as  true.^^ 

By  Fall  after  Stepping  from  Car. — Opposed  to  the  plaintiff's  testimony 
that  her  injuries  were  caused  by  the  sudden  starting  of  defendant's  cable  car, 
while  she  was  in  the  act  of  alighting  therefrom,  was  the  testimony  of  five  eye- 
witnesses that  plaintiff  fell  after  she  stepped  from  the  car,  and  was  assisted  to 
her  feet  by  some  of  the  witnesses,  during  all  which  time  the  car  was  motionless. 
It  was  held,  that  a  verdict  for  the  plaintiff  should  be  set  aside,  as  against  the 
clear  weight  of  evidence. ^^ 

By  Negligent  Act  of  Employee. — In  a  suit  against  a  street  railway  com- 
pany for  personal  injuries,  the  plaintiff's  evidence  tended  to  show  that  the  plain- 
tiff, a  man  eight-three  years  old,  had  alighted  from  the  defendant's  car,  but 
was  precipitated  to  the  pavement  by  reason  of  the  conductor  holding  on  to  his 
coat  after  starting  the  car.  The  evidence  for  the  defendant  was  to  the  effect 
that  the  plaintiff  fell  after  the  car  had  passed  him,  and  after  the  conductor  had 
ceased  to  hold  on  to  him.  It  was  held  that,  taking  the  plaintiff's  evidence  to 
be  true,  he  was  entitled  to  recover.^^ 

Before  Car  Started  Again. — Where,  in  an  action  for  injuries  to  a  passen- 
ger as  he  was  alighting  from  a  street  car,  the  preponderance  of  the  evidence 
showed  that  the  car  stopped  before  he  alighted,  and  was  not  started  again  until 
after  the  accident  occurred,  which  was  fully  accounted  for  by  the  plaintiff's  fall- 
ing after  he  reached  the  sidewalk,  without  any  fault  imputable  to  the  carrier 
or  its  servants,  a  verdict  for  the  plaintiff  was  erroneous.^* 

Injured  by  Another  Train. — In  an  action  for  injuries  received  in  getting 
off  a  moving  cable  car,  by  a  car  passing  on  another  track,  evidence  that  the 
cars  were  running  at  a  higher  rate  of  speed  than  was  authorized  by  city  ordi- 
nances, coupled  with  some  evidence  that  the  bell  on  the  passing  car  was  not 
rung,  is  sufficient  to  show  negligence  of  defendant.^^  A  passenger,  arriving  at 
a  certain  station  after  night,  was  killed  by  a  rapidly  moving  train  passing  be- 
tween his  train  and  the  station.  The  interval  between  the  arrival  of  the  two 
trains  was  variously  described  by  the  witnesses  as  almost  simultaneous,  or  with 
an  interval  of  from  one  to  three  minutes.  Several  swore  that  deceased  had 
reached  the  station,  and  was  returning  to  the  train.  None  of  them,  however, 
had  any  previous  acquaintance  with  deceased,  or  saw  him  at  the  instant  of  the 
accident,  but  testified  merely  to  having  seen  a  person  whom  they  took  to  be  him 
on  the  station  platform,  just  prior  thereto.  The  case  was  twice  tried,  resulting 
each  time  in  a  judgment  against  the  railroad.  It  was  held,  that  the  judgment 
would  not  be  disturbed. ^^ 

Passenger  111. — In  an  action  for  injuries  causing  death,  where  the  evidence 
showed  that  the  deceased  was  found  lying  beside  the  defendant's  tracks,  se- 
verely injured,  soon  after  the  defendant's  train,  from  which  he  had  alighted,  had 
passed,   but    failed   to    show   more   particularly   how   the   injury   was    received, 

51.  Passenger  injured  after  alighting. —  struck  by  passing  behind  the  rear  end  of 
Farrington  v.  Boston  Elev.  R.  Co.,  88  such  car  by  one  going  in  the  opposite  di- 
N.  E.  578,  202  Mass.  315.  rection,  held,  that  evidence  was  sufficient 

52.  By  fall  after  stepping  from  car. —  to  sustain  verdict  for  plaintiff.  Swanson 
Empey  v.  Grand  Ave.  Cable  Co.,  45  Mo.  v.  Duluth  St.  R.  Co.,  124  N.  W.  219,  109 
App.  422.  Minn.   464. 

53.  By  negligent  act  of  employee. —  In  an  action  by  a  passenger,  who,  after 
Bonney  v.  Bushwicke  R.  Co.  (N.  Y.),  1  the  station  had  been  announced,  alighted 
How.  Prac,  N.  S.,  66.  from  the  car,  and  was  struck  while  cross- 

54.  Before  car  started  again. — Sullivan  ing  the  track  between  his  train  and  the 
V.  Union  R.  Co.   (R.  I.),  69  Atl.  923.  station   by   another  train   running   on   the 

55.  Injured  by  another  train. — ^Weber  v.  intervening  track  in  violation  of  the  rules 
Kansas  City  Cable  R.  Co.,  100  Mo.  194,  of  the  company,  evidence  held  to  sustain 
12  S.  W.  804,  13  S.  W.  587,  18  Am.  St.  verdict  for  plaintiff.  Besecker  v.  Dela- 
Rep.  541,  7  L.  R.  A.  819.  ware,    etc,   R.    Co.,    69   Atl.    1039,   220   Pa. 

In   an   action   against   a   street   railroad      507,  14  Am.  &  Eng.  Ann.  Cas.  21. 
company     for    injuries     to    a     passenger  56.  Denver,  etc.,  R.  Co.  v.  Hodgson,  18 

alighting    from    a  street    car    and    being       Colo.  117,  31  Pac.  954. 
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though  it  appeared  that  the  deceased,  while  on  the  train,  was  obviously  ill,  and 
in  need  of  the  defendant's  help  to  reach  a  place  of  safety,  a  judgment  for  the 
defendant  will  not  be  disturbed.^'' 

§  3278.  As  to  Companies  or  Persons  Liable  for  Injuries. — Where,  in 
an  action  against  a  street  railway  for  injuries,  the  defendant  answered  by  gen- 
eral denial,  and  there  was  no  evidence,  positive  or  circumstantial,  that  the  de- 
fendant owned  or  operated  the  road  or  car  on  which  the  plaintiff  was  a  passen- 
ger, a  judgment  in  the  plaintiff's  favor  was  error.^^ 

Relation  of  Carrier  and  Passenger. — Where,  in  a  personal  injury  suit  by 
a  passenger  against  a  street  railway  company,  the  evidence  showed  that  defend- 
ant received  and  undertook  to  carry  plaintiff  and  others  in  a  car  which  it  owned 
over  a  line  of  a  street  railway,  in  the  absence  of  any  contrary  showing,  that  the 
inference  that  the  defendant  was  operating  the.<;ar  for  the  benefit  of  those  who 
wished  to  avail  themselves  thereof  was  warranted. ^^  A  judgment  for  plaintiff 
for  injuries  sustained  by  falling  from  a  street  car  will  not  be  disturbed  on  the 
ground  that  the  evidence  failed  to  show  that  the  plantifi  was  at  the  time  a 
passenger  on  a  car  of  the  defendant,  where  a  letter  to  the  defendant  offered  in 
evidence  by  the  defendant,  and  received  without  limitation,  stated  that  the 
plaintiff  "was  thrown  from  one  of  your  cars,"  though  the  plaintiff  did  not 
directly  state  that  she  was  an  a  car  of  the  defendant,  and  though,  after  the 
accident,  she  made  a  complaint  at  a  stable  of  another  company .«<*  An  allegation 
in  a  declaration  that  a  railroad  ticket  was  from  one  to  another  speci^ed  station 
is  sufficiently  supported  by  the  statement  of  the  plaintiff  that  the  ticket  in  ques- 
tion was  from  one  to  the  other  of  such  points,  where  such  statements  is  uncon- 
tradicted, notwithstanding  there  was  no  evidence  as  to  how  the  ticket  read."' 
In  an  action  for  damages  brought  by  a  passenger  for  injuries  caused  by  care- 
lessness of  the  driver  in  overturning  the  coach,  it  was  held  that  the  fact  that  the 
driver  was  informed,  before  the  accident,  that  a  passenger  was  to  be  left  at  the 

57.  Passenger  ill. — Brady  v.  Old  Colony  Where,  in  an  action  for  an  assault  on  a 
R.   Co.,  162  Mass.  408,  38  N.  E.  710.  passenger,   defendant  street  railway  com- 

58.  As  to  companies  or  persons  liable  pany  appeared,  answered,  and  made  de- 
fer injuries. — Indianapolis  St.  R.  Co.  v.  fense,  admitting  that  at  the  time  of  the 
Lawn,  66  N.  E.  508,  30  Ind.  App.  515.  accident   it   was   engaged   in   hauling  pas- 

A  judgment  against  a  railroad  company  sengers   for  hire   in   the   city  in   question, 

for  injuries  to  a  passenger  while  alighting  and  the  evidence   showed  the   occurrence 

from  a  train  will  be  reversed  where  there  to  have  taken  place  in  one  of  the  streets 

is  no  satisfactory  evidence  that  defendant  in  such  city,  and  that  plaintifl  was  ejected 

was  the  owner  or  lessee  in  possession  of  with   force   from   one   of  the  "company's" 

the   train   or   the   tracks,   or  was   the   em-  cars   by  one   of  the  "company's"  employ- 

ployer    of    those    in    charge    of    the    train,  ees,  the  jury  was  justified  in  finding  that 

and    there    is    no    proof    that     defendant  defendant  was  the  "company"  referred  to. 

owns    any   road   or   tracks.     Kurzmann   v.  Citizens'  St.  R.  Co.  v.  Clark,  71  N.  E.  53, 

New  York,  etc.,   R.   Co.,  27   NL   Y.   S.  132,  33  Ind.  App.  190,  104  Am.  St.  Rep.  249. 

6  Misc.  Rep.  440,  58  N.  Y.  St.  Rep.  584.  59    Relation  of  carrier  and  passenger.— 

In   an   action   agamst   the   Pennsylvania  Chafife  v.   Consolidated   R.   Co.,  196  Mass. 

Railroad  Company  for  breach  of  a  special  434    §2  N    E   497 

contract    of    carriage,    where  't    appeared  ^^    Demann  v.    Eighth   Ave.   R.   Co.,  10 

that  plaintifi  purchased  from  the  B.  &  P.  ^.        „                 qn  K?   V    S    926    62  N    Y 

Railroad  Company  a  round  trip  excursion  ci'^^Vn    ?7r-         ^'^  ^-  ^-  =>■  936,  62   N.   X. 

ticket  to  Atlantic    City,    entitling    him  to  ^^-  '^J>-  -i'"- 

transportation   on  that   road  to   and   from  Evidence  that  plaintiff .  was  a  passenger 

Camden   and   over   the    C.    &   A.    Railroad  "Pon  the  cars  of  the  "Consolidated  Street 

Company  from   Camden   to  Atlantic   City  Railway    Company"    and    the    "Springfield 

and     return,     which     ticket     was     refused  Consolidated     Railway"    is     sutlicient     to 

on  the  last  named   road   on  plaintiff's   re-  show   that    she   was    a   passenger    on   the 

turn   from  Atlantic  City,  evidence  consid-  (^ars  of  the  Springfield  Consolidated  Rad- 

ered,   and   held   insufficient   to   so   connect  way  Company.  Judgment  71  111.  App.  163, 

the  Pennsylvania  Railroad  Company  with  affirmed   in   Springfield   Consol.   R.   Co.  v. 

the   other   companies   as   to   render   it   lia-  Hoeflfner,  51  N.  E.  884,  175  111.  634. 

ble  to  plainlifif.     Tyler  v.   Pennsylvania  R.  61.  Chicago,  etc.,  R.  Co.  v.  Stratton,  111 

Co.,  18  App.  D.  C.  31.  111.   App.   142. 
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plaintiff's  destination,  and  that,  after  the  accident,  the  agent  of  the  defendant 
informed  the  driver  that  the  plaintiff  was  to  stop  at  the  station  designated,  was 
sufficient  to  establish  prima  facie  the  allegation  in  the  complaint,  of  a  contract 
to  safely  carry.^^ 

Carrier  for  Hire. — Where  plaintiff's  place  of  employment  as  a  railroad  car 
inspector  was  changed  to  a  town  some  distance  from  his  home,  and  at  the  time 
of  the  change  he  was  informed  that  his  wages  would  be  the  same,  but  that  he 
would  be  furnished  free  transportation  between  his  home  and  his  place  of  em- 
ployment, such  facts  justified  an  inference  that  the  passbook  was  a  part  of 
the  consideration  for  his  services,  and  that  the  carriage  was  not  gratuitous. ^^ 

Slight  Evidence  of  Ownership  Sufficient. — In  an  action  for  injuries  to  a 
passenger  while  attempting  to  board  a  street  car,  slight  evidence  in  support  of 
the  allegations  as  to  defendant's  ownership  or  operation  of  the  car  at  the  time 
of  the  injury  is  sufficient  where  it  is  not  combatted,  and,  except  for  the  general 
denial,  there  is  no  intimation  that  defendant  resists  the  claim  on  the  ground  that 
it  was  not  the  operator  of  the  car.^'' 

Ticket  Purchased  of  Carrier. — In  an  action  for  personal  injuries  received 
while  the  plaintiff  was  a  passenger  on  a  railroad  train,  the  evidence  is  sufficient 
to  show  that  the  defendant  was  the  carrier,  where  it  appears  that  the  plaintiff 
purchased  her  ticket  from  the  defendant,  and  that  the  car  in  which  she  was 
riding  had  the  defendant's  name  on  it.*"  From  evidence  that  a  railroad  com- 
pany sold  a  passenger  a  ticket  over  a  leased  road,  knowing  it  would  cease  to 
operate  it  before  the  time  to  which  the  ticket  was  limited  would  expire,  willful 
failure  to  transport  her  over  the  leased  line  after  the  lease  had  expired,  and 
while  the  ticket  was  good,  may  be  inferred,  though  failure  to  operate  the  same 
was  not  willful.'^^  Where,  in  an  action  for  injuries  to  a  street  car  passenger, 
the  only  evidence  that  the  defendant  operated  the  cars  on  the  line  on  which  plain- 
tiff was  injured  was  a  transfer  slip  bearing  defendant's  name,  which  transfer 
slip  the  defendant's  superintendent  testified  was  issued  by  another  railroad 
company,  and  not  by  the  defendant,  the  plaintiff  was  not  entitled  to  recover.®'^ 

Carrier's  Name  on  Car. — Where  a  passenger,  suing  for  injuries  sustained 
while  alighting  from  a  car,  showed  that  the  defendant  company's  name  was 
on  the  car,  and  the  motorman  testified  that  he  was  working  for  the  company, 
the  proof  prima  facie  showed  that  the  company  was  operating  the  car.^* 

Map  Alone  in  Evidence. — There  was  no  evidence  in  an  action  by  a  passen- 
ger against  a  street  railroad  company  for  injuries  that  the  defendant  company 
owned  or  operated  the  road  at  the  place  where  the  plaintiff  was  hurt,  except 
a  map  by  the  railroad  company  which  designated  the  railroad  by  name ;  and  there 
was  no  evidence  as  to  the  existence  of  the  defendant  corporation,  or  that  it 
owned  or  operated  any  railroad.  The  engineer  making  the  map  testified  that 
certain  lines  designated  the  street  railway  tracks.  A  judgment  in  favor  of  the 
plaintiff  was  reversed.®^ 

Road  Leased  to  Defendant. — At  the  trial  of  an  action  to  recover  damages 
for  an  assault  committed  by  a  person  alleged  to  have  been  in  defendant's  ern- 
ploy  as  a  conductor  on  one  of  its  horse  cars,  plaintiff  proved  that  a  certain 
other  company  had,  a  year  before  the  accident,  leased  to  the  defendant  for 
term  of  years  certain  railroad  routes,  including  one  passing  through  the  street 

62.  Thorne  v.  California  Stage  Co.,  6  Rep.  689,  29  N.  Y.  S.  327,  60  N.  Y.  St. 
Cal     232  Rep.  822. 

..„"'■.       ,       ,  .  T*i_     .  -n.  ..     -v  66.   Pickens  v.   South   Carolina,   etc.,   R. 

63.  Carrier  for  hire. — Eberts  v.   Detroit,       p       32  ^    £    567    54  S    C    498 
etc     Railway.    115    N.    W.    43,    1,51    Mich.  67.' DiVta  'v.  Westchester   Eiecl.   R.   Co. 


260, 


(App.  Term),  103  N.  Y.  S.  738. 


64.  Slight  evidence   of  ownership   suiR-  68.    Carrier's   name   on   car. — Baermann 
.  cient.— Reisenleiter  v.  United  R.  Co.  (Mo.  j,    Chicago,  etc.,   R.  Co.,  140  N.  W.  1119, 

App.),  134  sS.  W.  11.  ]53  iWis.   235. 

65.  Ticket  purchased  of  carrier. — Kunz-  69.  Map  alone  in  evidence. — Citizens'  St. 
mann  v.  Nev/  York,   etc.,   R.   Co..  8   Misc.  R.  Co.  v.  Stockdell,  62  N.  E.  21,  159  Ind.  25. 
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where  the  assault  was  shown  to  have  occurred.  Thereafter,  in  the  course  of  the 
trial,  defendant's  counsel,  while  denying  that  defendant  operated  any  cars,  ad- 
mitted that  they  owned  and  operated  a  railroad  on  that'  street.  In  the  absence 
of  any  evidence  in  support  of  the  denial  by  counsel,  there  was  enough  to 
warrant  the  presumption  that  the  car  from  which  the  plaintiff  was  thrown 
was  under  defendant's  control  and  management.'" 

Connecting  Carriers. — Where  a  passenger  who  bought  a  through  ticket  on 
connecting  roads  from  one  company  was  injured  on  the  train  of  the  other,  sued 
both,  and  it  was  admitted  that  the  relations  of  the  defendants  to  each  other 
were  defined  by  written  contracts,  which  they,  upon  notice,  refused  to  produce, 
and  a  verdict  was  rendered  against  both  the  defendants,  from  the  judgment  on 
which  the  second  company  appealed,  objecting  that  there  was  not  sufificient 
evidence  that  it  was  a  joint  contractor  with  the  company  issuing  the  ticket,  it 
was  held  that,  while  the  proof  to  establish  a  joint  interest  in  defendants  was 
slight,  yet  there  was  some;  and  defendants  knowing  the  truth,  and  omitting  to 
speak,  every  inference  warranted  thereby  should  be  taken  against  them;  and 
the  verdict  should  therefore  be  sustained. ''^ 

Passenger  Injured  by  Falling  Pole.^ — ^Where  the  plaintiff  was  injured  by 
the  fall  of  a  trolley  pole  from  a  street  car  running  on  a  certain  avenue  in  a 
city,  and  the  plaintiff's  son  testified  that  cars  running  on  such  avenue  bore 
the  inscription,  "The  Chicago  City  Railway,"  which  was  the  defendant's  cor- 
porate name,  and  the  defendant  introduced  medical  witnesses  who  testified 
that  on  the  same  day  the  plaintiff  was  injured  they  were  directed  by  defendant 
to  make  an  examination  of  the  plaintiff,  and  were  paid  by  the  defendant  for 
so  doing,  such  evidence  was  sufficient  to  show  that  the  defendant  owned  and 
operated  the  cars  on  such  avenue. ^^^ 

Passenger  Injured  by  Hole  beside  Track. — Where,  in  an  action  for  in- 
juries to  a  passenger  by  stepping  into  a  hole  dug  by  the  side  of  the  street 
railway  track  for  a  trolley  pole  while  he  was  transferring  at  night  from  one 
car  to  another,  evidence  that  the  defendant's  railway  was  operated  by  electricity, 
and  that  the  hole  was  close  to  defendant's  track  and  was  dug  for  a  trolley  pole, 
was  sufficient  to  justify  the  conclusion  that  the  defendant  dug  the  hole,  in  the 
absence  of  evidence  in  the  contrary .'^^ 

Passenger  on  Logging  Train. — Though  the  defendant,  engaged  in  the 
logging  business,  and  operating  as  part  of  its  appliances  a  logging  steam  rail- 
road with  engines  and  logging  trucks,  is  not  engaged  in  the  passenger  business, 
and  neither  charges  nor  receives  fares  of  persons  carried,  its  implied  consent 
to  the  carriage  of  a  person  on  one  of  its  trucks  may  be  found  from  evidence 
tending  to  show  not  only  that  the  defendant's  manager  had  actual  knowledge 
that  the  persons  in  charge  of  its  trains  were  in  the  habit  of  permitting  persons 
to  ride  thereon,  and  also  that  such  practice  was  so  open,  notorious,  and  continu- 
ous that  it  was  hardly  probable  that  it  could  have  been  without  his  knowl- 
edge.'^* 

§  3279.  Limitation  of  Liability. — In  an  action  against  a  railway  com- 
pany by  a  wife  for  injuries  sustained  while  riding  on  a  pass,  testimony  of  the 
husband  is  not  sufficient  to  show  that  the  pass  was  not  issued  as  a  mere  gratuity, 
when  it  is  merely  to  the  effect  that  the  pass  was  given  him  with  four  other  passes ; 
one  being  issued  to  the  general  manager  of  the  advertising  service,  of  which  the 
witness  was  the  superintendent,  another  to  the  Baltimore  agent  of  such  advertis- 

70.  Road  leased  to  defendant. — Raid-  Chicago  City  R.  Co.  v.  Carroll,  68  N.  E. 
man  v.  Brooklyn,  etc.,  R.  Co.,  51  N.  Y.  S.      1087,  206  111.  318. 

196,  28  App.  Div.  540.  73.  Passenger    injured    by    hole    beside 

71.  Connecting  carriers. — Wylde  v.  track. — Colorado  Springs,  etc.,  R.  Co.  v. 
Northern   R.    Co.,   53   N.   Y.   156,   14  Abb.       Petit,  86  Pac.  181,  37  Colo.  326. 

Prac,  N.   S.,  213.  74.  Passenger    on   logging   train. — Har- 

72.  Passenger  injured  by  falling  pole. —  vey  v.  Deep  River  Logging  Co.,  90  Pac. 
Judgment    102    111.    App.    202,    affirmed    in       501,  49  Ore.  583,  12  L.  R.  A.,  N.  S.,  131. 
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ing  service,  another  to  the  witness,  marked  as  being  issued  on  account  of  ad- 
vertising service,  instead  of  complimentary,  and  the  others  to  the  wives  of  such 
recipients,  and  all  being  issued  at  the  same  time  and  pursuant  to  the  same  con- 
versation with  the  general  passenger  agent  of  the  defendant,  but  where  there 
is  no  attempt  on  the  part  of  the  witness  to  relate  such  conversation^^ 

§  3280.  Passenger  in  Elevators. — In  an  action  for  injuries  through  the 
falling  of  an  elevator,  evidence  tending  to  prove  that  the  defendants  were  op- 
erating the  elevator,  and  were  common  carriers  of  passengers,  that  the  plain- 
tiff was  a  passenger  on  the  elevator,  together  with  proof  of  the  accident  and 
attending  circumstances  and  the  plaintiff's'  injuries,  is  sufficient  to  make  out  a 
prima  facie  case,  entitling  the  plaintiff  to  go  to  the  jury.^^  Where  the  evidence 
■  shows  that  a  passenger  elevator  refused  to  stop,  but  continued  to  the  top  of  the 
shaft,  where  the  hoisting  cables  parted,  causing  the  car  to  fall,  injuring  a  pas- 
senger, a  presumption  of  negligence  arises,  establishing  a  prima  facie  case  for 
the  passenger.'^^  But  where  the  plaintiff  was  injured  by  the  falling  of  an  ele- 
vator, and  it  appeared  that  there  was  nothing  broken,  out  of  order,  or  defective 
about  the  elevator,  and  the  defendant's  expert  testified  that  it  could  have  been 
run  safely  immediately  after  the  accident  if  operated  carefully,  there  was  no 
proof  of  negligence  on  the  part  of  defendant.'^* 

Evidence  to  Overcome  Presumption  of  Negligence. — Where  the  plain- 
tiff was  injured  by  the  falling  of  an  elevator  in  defendant's  building,  in  which 
plaintiff  was  employed,  and  it  appeared  that  defendant  had  furnished  a  compe- 
tent engineer,  whose  duty  it  was  to  inspect  the  elevator  each  morning;  that  the 
latter  had  inspected  it  the  morning  before  the  accident,  and  found  it  to  be  in 
good  condition ;  that  the  operator  was  a  competent  person ;  that  during  the  three 
years  that  the  elevator  was  in  use  no  accident  had  ever  happened;  and  that  it 
worked  properly  immediately  after  the  accident  without  any  repair;  and  it  did 
not  appear  that  there  was  any  defect  in  the  construction  of  the  elevator,  or 
that  it  was  out  of  order,  or  that  the  operator  or  any  other  employee  of  defendant 
■was  in  fault — judgment  for  the  plaintiff  was  not  sustained,  even  assuming  that 
the  maxim  res  ipsa  loquitur  applied. '^^ 

Sudden  Starting. — The  plaintiff  was  injured  while  riding  in  the  defendant's 
elevator.     The  elevator  was  ordinarily  operated  at  the  maximum  rate  of  one 

75.  Limitation  of  liability. — Boering  v.  elevator  cable  passed  through  holes 
Chesapeake  Beach  R.  Co.,  20  App.  D.  C.  in  the  center  of  these  floor  sections, 
500,  affirmed  in  24  S.  Ct.  515,  193  U.  S.  and  guard  rails  were  maintained  around 
442,  48  L.  Ed.  742.  such  sections,  one  of  them  being  movable, 

76.  Passengers  in  elevators.— Orcutt  v.  so  as  to  allow  access  to  the  elevator. 
Century  Bldg.  Co.,  112  S.  W.  532,214  Plamtiffs  mtestate.  one  of  defendant  s 
]y[Q    35  customers,  was  taken  up  on  the  elevator. 

In    an    action    for   personal   injuries    re-  and  left  on  the  fourth  floor,  to  pack  the 

ceived   in   an   elevator,   evidence   that   the  goods  purchased  by  him;  it  being  under- 

injury  was  caused  by  the  negligent  oper-  stood   that   he   was    to    shake   one   of   the 

ation  of  the  elevator,  plaintifiE  being  law-  elevator   ropes   when   he   wished   to   come 

fully  in  it,  is  sufficient  to  sustain  a  recov-  down.      Thereafter   the    porter    heard    the 

ery.    Franklin   Printing,   etc.,    Co.   v.    Beh-  agreed  signal,  and  started  the  elevator  up, 

rens,  80  111.  App.  313,  affirmed  in  54  N.  E.  ,calling  out   that  he  was     coming.     When 

896    181   111    .340  he    reached    the    fourth    floor,    the    guard 

-r^    T^  11    '  '     -iir         n     il     A-i       -no   ^T  railing  was  down,  and  deceased  was  found 

V    Q    ^t  foA^°^T^- ^t^l'^T^^°"     u       <  mashed  between   the   top   of  the  elevator 

,    w  5=^8,  128  App.  Diy    154;  Diepenbrock  ^  ^^  ^gju        ^f  ^^e  room.     It  appeared 

A  ^  n?  ^if^'^  ^°'  ^^^  ^-  ^-  ^-  ^^^'  ^^^  that  there  was  plenty  of  light  around  the 

App.  Uiv.  888.  elevator,    and   there    was    no    evidence    of 

78.    Elevator  in  good  repair.— Hubener  ^ny  defects,  or  of  negligence  in  its  opera- 

V.  Heide,  70  N.  Y.  S.  1115,  62  App.  Div.  368.  jjon     Held  not  to  show  negligence  on  de- 

The  only  access  to  the  fourth   floor   of  fendant's  part.     State  v.  Green,  52  Atl.  673, 

defendant's    building   was    by    way    of   an  95  Md.  217. 

elevator,  which  took  sections  of  the  floors  79.   Evidence  to  overcome  presumption 

through  which  it  passed  with  it  as  it  went  of  negligence. — Hubener  v.  Heide,  76   N. 

up,  replacing  them  as  it  came  down.    The  Y.  S.  758,  73  App.  Div.  200. 
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hundred  and  fifty  feet  per  minute,  within  which  its  speed  was  in  the  control 
of  the  operator.  The  plaintiff  stepped  into  the  elevator,  which  immediately 
started  at  the  maximum  speed,  resulting  in  a  jerk  which  threw  plaintiff  to  the 
floor.  His  arm  was  caught  between  the  floor  of  the  elevator  and  the  ceiling  of 
the  second  floor  of  the  building.  The  plaintiff  and  his  brother  testified  that  the 
elevator  was  started  before  the  plaintiff  had  time  to  get  entirely  into  it.  The 
evidence  was  held  to  be  sufficient  to  sustain  a  verdict  for  the  plaintiff.*"  The 
fifth  floor  of  the  defendant's  building  where  the  elevator  passed,  was  cut  away 
too  much,  and,  to  prevent  passengers  from  stepping  into  the  space  between  the 
elevator  and  the  floor,  an  iron  plate  was  attached  to  the  floor,  thus  closing  the 
space  when  the  elevator  was  flush  with  the  floor,  but  not  when  it  was  a  few 
inches  lower.  The  plaintiff  was  injured  while  leaving  the  elevator  on  the 
fifth  floor,  the  heel  of  her  shoe  being  wrenched  off  and  the  shoe  otherwise  torn, 
and  her  foot  being  badly  bruised  on  top,  and  'when  found,  immediately  after 
the  accident,  she  was  lying  on  the  floor  immediately  in  front  of  the  elevator  door. 
The  plaintiff  was  the  only  witness  as  to  how  the  accident  occurred,  the  elevator 
boy  not  being  introduced ;  and,  though  her  testimony  was  confused,  it  tended 
to  show  that  the  elevator  stopped,  and  the  boy  opened  the  door,  but  that  when 
she  started  out  the  elevator  moved  upwards,  catching  her  foot,  and  that  then, 
by  her  direction,  the  elevator  was  moved  downwards  again,  releasing  her  foot, 
and  she  fell,  she  thought,  inside  the  elevator.  The  evidence  was  sufficient  to 
sustain  a  verdict  based  on  the  theory  that  through  the  defendant's  negligence 
the  plaintiff's  foot  was  caught  under  the  iron  plate  by  reason  of  the  elevator 
stopping  below  the  floor,  and  then  moving  upwards,  with  the  door  open,  while 
the  plaintiff  was  attempting  to  get  out.^^ 

Negligent  Moving  of  Lever. — Where,  in  an  action  for  the  death  of  an 
elevator  passenger  caused  by  the  fall  of  the  elevator,  the  evidence  showed  that 
the  car  was  in  perfect  condition  and  under  complete  control  oi  the  operator, 
who  stood  with  his  hand  on  the  lever,  and  that  the  elevator  could  not  descend 
unless  the  lever  was  moved,  there  was  evidence  justifying  the  conclusion  that 
the  operation  voluntarily,  or  through  inattention  to  duty,  moved  the  lever, 
thereby  causing  the  elevator  to  fall,  and  plaintiff  to  recover  need  not  produce 
a  witness  who  saw  the  operator  move  the  lever.*^ 

§§  3281-3287.  Evidence  to  Rebut  Presumption  of  Negligence  Aris- 
ing from  Injury — §  3281.  In  General. — Where  negligence  is  proved,  or 
where  from  the  nature  of  the  accident  negligence  is  presumed,  the  carrier  is 
then  required  to  show  that  it  was  in  no  wise  at  fault,  or  that  plaintiff  was 
guilty  of  some  contributory  negligence.*^     The  presumption  of  negligence  of  a 

80.  Sudden  starting. — Russo  z\  Morris  time  to  save  her  life.  The  evidence  did 
Bldg.,  etc.,  Ass'n,  29  So.  46,  104  La.  426.  not  disclose  whether  the  rope  was  so  sit- 

81.  Bullock  V.  Butler  Exch.  Co.,  52  Atl.  uated  that  it  could  be  reached  by  persons 
122,  24  R.  I.  50.  standing  outside  the  elevator  shaft  or  on 

Plaintifif's  intestate  rode  in  the  elevator  the  upper  floors  when  the  gates  were 
from  the  sixth  to  the  ground  floor  in  de-  closed,  or  whether  all  such  gates  were 
fendant's  building.  The  elevator  man  closed.  Held,  that  a  finding  that  the  ac- 
opened  the  gate  and  stepped  out,  walking  cident  resulted  from  defendant's  negli- 
away  from  the  elevator;  and,  as  deceased  gence  was  justified.  Ingrafia  v.  Samuels, 
attempted  to  follow,  the  elevator  shot  up-  75  N.  Y.  S.  718,  71  App.  Div.  14. 
ward,  catching  her  against  the  wall  and  82.  Negligent  moving  of  lever. — Cham- 
killing  her.  The  elevator  was  operated  bers  v.  Kupper-Benson  Hotel  Co.  (Mo. 
by  a  rope  which  had  to  be  pulled  with  a  App.),  134  S.  W.  45. 

force  of  twenty-five  pounds  a  distance  of  83.    Evidence   to   rebut   presumption   of 

twenty-six  inches  to  start  it.     There  were  negligence    arising    from    injury.— Lincoln 

two   other  persons    in    the    elevator,    but  Tract.    Co.    v.   Webb.    102    N.    W.   258,   73 

neither   of   them   touched   the   rope.     The  Neb.  136,  119  Am.  St.  Rep.  879;  Roanoke 

mechanism    was    in    perfect    order,    and,  R.,  etc.,  Co.  v.  Sterrett,  111  Va.  293,  68  S. 

when  the  elevator  man  heard  her  scream  E.  998. 

as     the     elevator      started,   he     ran     back.  It     is    only    necessary      to     a    recovery 

seized  the  rope,  and  stopped  it,  but  not  in  against  a  carrier  to  show  that  the  person 
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carrier  arising  from  proof  of  injury  to  a  passenger  while  in  transit  obtains 
until  the  carrier  has  overcome  the  same  by  proving  that  it  discharged  every 
obligation  laid  on  it  to  the  end  of  insuring  the  safety  of  the  passenger  in  the 
circumstances  of  the  case.^* 

Statutory  Provisions. — Under  a  statutory  provision  creating  a  presumption 
of  negligence  against  a  railroad  in  an  action  for  injuries  to  a  passenger,  and 
requiring  carriers  of  passengers  to  use  extraordinary  diligence,  defendant, 
in  order  to  rebut  such  presumption,  must  prove  that  its  servants  exercised  ex- 
traordinary care  in  connection  with  those  things  in  which  negligence  is 
charged.ss 

Preponderance  of  Evidence. — In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  received  under  circumstances  giving  rise  to  a  presumption  of 
negligence,  defendant  is  entitled  to  a  verdict  if  it  produces  sufficient  evidence 
to  overbalance  the  presumption  without  overcoming  it  by  the  preponderance  of 
the  evidence.**  The  presumption  of  negligence  arising  from  an  accident  to  a 
railroad  train  must  be  overcome  by  clear  and  explicit  proof  that  the  accident 
could  not  have  been  avoided  by  the  utmost  practical  care  and  diligence.*^  The 
evidence  must  be  sufficiently  strong  to  show  that  the  company  exercised  due 
care.** 

Unavoidable  Accident. — The  carrier  can  only  rebut  the  presumption  by 
showing  that  the  injury  arose  from  an  accident  which  could  not  have  been  pre- 
vented by  the  use  of  due  care  and  diligence. ^^  Where  a  passenger  being  car- 
ried on  a  train  is  injured  by  an  accident  to  the  train,  the  carrier,  in  order  to 
overcome  the  presumption  of  negligence,  must  show  that  the  injury  arose  from 
an  accident  which  the  utmost  care,  diligence,  and  skill  could  not  prevent,  or  that 
the  injury  would  not  have  occurred  but  for  the  passenger's  own  negligence. ^^ 
The  presumption  is  also  rebutted  where  the  evidence  shows  that  the  carrier  was 
wthout  fault.91 

Degree  of  Care  to  Avoid  Accident. — When  the  plaintiff  proves  that  he 
was  injured  as  a  passenger  on  the  defendant's  road,  it  is  incumbent  on  the  de- 
fendant to  rebut  the  legal  presumption  of  negligence  by  evidence  that  it  exer- 
cised extraordinary  diligence  to  prevent  the  accident  which  caused  the  injury 
to  the  plaintiff;  that  is  to  say  that  it  exercised  that  extreme  care  and  caution 
which  prudent  and  thoughtful  persons  use  in  securing  and  preserving  their  own 
property.®^ 

injured  was  at  the  time  a  passenger  of  the  Pennsylvania,   etc.,  R.   Co.   (Pa.),  1   C.   P. 

carrier,  and  that  the  injury  resulted  from  Rep.  9. 

the    management   of    the     carrier's     road.  If  the  accident  which  caused  the  injury 

whereupon  a  presumption  arises  that  such  to  the  plaintiff  could  not  have  been  pre- 

management  was  negligent,  which  can  be  vented   by   the    exercise    of   extraordinary 

met  only  by  showing  that  the  injury  was  diligence  on    the    part   of    the    defendant, 

due  to  the  contributory  negligence  of  the  then    it   is    not    liable    therefor   under   the 

person   injured,   or  was   the   result   of   the  law,    and   inasmuch   as    four   unimpeached 

violation  of  some  express  rule  of  the  car-  and   uncontradicted   witnesses    swear   that 

Tier,  brought  to  the  notice  of  the  passen-  the    accident   was    unavoidable,    and    their 

ger.'     Fremont,  etc.,  R.   Co.  v.  French,   48  testimony  being  corroborated  by  the  facts 

Neb    638    67  N.  W.  473.  ^'^d     circumstances     connected     with     the 

„.'    TT  '  r^t.-  „!-„     x>     r^     CMn  transaction,   the    verdict   was    contrary   to 

Kl^^    \T.   I  W   f7f '  '  1^^-'  t^-  1-gal  presumption  of  negligence 

App.;,  1.31  b.   W,  374.    _  _  ^^  ^^g  p^^^  ^j  ^^g  defendant  having  been 

85.  Statutory  provisions.— Civ.  Lode  rebutted  by  unimpeached  and  uncontra- 
1895,  §§  3366,  3331;  Georgia  R.,  etc.,  Co.  v.  ^-^^^^^  evidences  as  disclosed  in  the  record. 
Gilleland,  66  S.  E.  944,  133  Ga.  631.  Brunswick,  etc.,  R.  Co.  v.  Gale,  56  Ga.  333. 

86.  Preponderance  of  evidence. — Patter-  90.  Louisville,  etc.,  R.   Co.  v.  Ritter,  85 
son  V.  San  Francisco,  etc.,  R.  Co.,  81  Pac.       Ky.  368,  3  S.  W.  591,  9  Ky.  L.  Rep.  33. 
531,    147    Cal.    178.  91.   Gardner   v.   Waycross,   etc.,    R.    Co., 

87    Louisville    etc.,  R.  Co.  v.  Miller,  141       97  Ga.  483,  35  S.  E.  334,  54  Am.  St.  Rep. 

435. 


Ind.  533,  37  N.  E.  343. 

88.  Florida,  etc.,  R.  ' 
^a.    143,   38-  S.   E.   338.  ^  .,     -  ,    ,  t,    ■,         j      .r 

89.  Unavoidable     accident.— Dayton   v.      333;    Stiles   v.   Atlanta,    etc..    Railroad,    65 


88.    Florida,  etc.,  R.' Co.  v.  Rudulph,  113  92.  Degree  of  care  to  avoid  accident.— 

Ga.  143    38'  S.  E.  338.  Brunswick,    etc.,    R.    Co.   v.    Gale,    56    Ga. 
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Contributory  Negligence  of  Passenger. — Evidence  which  shows  that  the 
passenger  was  at  fault  himself  to  the  extent  of  failing  to  exercise  ordinary 
care  for  his  safety  is  sufficient  to  rebut  the  presumption.^^  So  where  the  prima 
facie  case  in  behalf  of  the  plaintiff,  so  far  as  establishing  negligence  by  the  de- 
fendant is  concerned,  rests  alone  upon  the  presumption  of  negligence  raised  by 
a  statute  against  the  railroad  company,  and  this  presumption  has  been  fully 
overcome  by  the  uncontradicted  evidence  introduced  by  the  defendant,  and  the 
undisputed  physical  facts  manifestly  indicate  that  the  death  of  the  plaintiff's  hus- 
band was  caused  by  his  own  gross  negligence  in  attempting  to  board  a  moving 
train,  a  verdict  against  the  company  was  not  authorized  by  the  evidence,  and 
was  therefore  contrary  to  law.^* 

Uncontradicted  Testimony. — A  verdict  against  a  carrier  is  contrary  to  law 
and  should  be  set  aside  where  the  legal  presumption  against  it  upon  which 
alone  the  plaintiff's  right  of  recovery  depends,  has  been  fully  overcome  by  un- 
contradicted testimony  showing  conclusively  that  its  servants  in  charge  of  the 
train  used  due  care  and  diligence  to  prevent  the  injuries  complained  of.^^ 

Evidence  of  Circumstances  of  Accident. — While  the  presumption  of  neg- 
ligence arises  when  the  fact  of  a  passenger's  injury  is  shown,  the  very  circum- 
stances out  of  which  the  negligence  arises  may  rebut  the  presumption. ^^ 

Evidence  Introduced  by  Plaintiff. — The  presumption  of  negligence,  which 
an  injury  to  a  passenger  raises  against  the  carrier  may  be  rebutted  by  the  evi- 
dence introduced  by  the  plaintiff  and  in  such  case  it  is  not  error  to  grant  a 
nonsuit.^'^  If  the  plaintiff's  own  testimony  shows  that  the  damage  was  caused 
by  his  own  negligence  or  that  by  the  exercise  of  ordinary  care,  he  could  have 
avoided  it,  the  defendant,  in  order  to  defeat  a  recovery,  would  not  be  bound 
to  make  these  facts  more  apparent  by  the  introduction  of  additional  testi- 
mony.8* 

Question  for  Jury.- — It  is  for  the  jury  to  decide  whether  or  not  the  evi 
dence  presented  by  the  defendant  in  an  action  against  a  carrier  of  passengers, 
for  personal  injuries  overcomes  the  presumption  of  negligence  and  shows  that 
it  exercised  extraordinary  diligence  in  the  management,  control  and  move- 
ment of  its  train. ®8  When  the  company  has  introduced  evidence  which  war- 
rants the  conclusion  that  it  was  not  negligent  but  exercised  due  care  and  there 
is  evidence  to  the  contrary  on  behalf  of  the  plaintiff,  the  question  of  negligence 
is  upon  one  to  be  finally  determined  by  the  jury.^ 

§  3282.  Injury  Caused  by  Defective  Means  of  Transportation. — 
Proper  Inspection  by  Carrier. — In  an  action  against  a  street  railway  for 

Ga.  370;  Central  R.  Co.  v.  Sanders,  73  Ga.  97.   Evidence   introduced  by  plaintiff.^- 

513;  Central  R.  Co.  v.  Brinson,  64  Ga.  475.  Murphy  v.   Atlanta,   etc.,   R.    Co.,   89   Ga. 

Ordinary   care. — As   railroad   companies  832,  15  S.  E.  774. 

are  bound  to  exercise  extraordinary  care  This  presumption  may  be   rebutted  by 

and    diligence    for   the    safety   of   passen-  any   facts    stated   by   the   plaintiff   or   his. 

gers,  the  presumption  of  negligence  is  not  witnesses  which  in  any  way  show  that  the 

rebutted   by   the   company's   showing   the  carrier's    servants    exercised    proper    dili- 

exercise   of   only  ordinary   care   and   dili-  gence  or  were  not  in  fault  and  if  this  is. 

gence.   East    Tennessee,  '  etc.,    R.    Co.   v.  made   to   appear   by   the   plaintiffs   testi- 

Miller,  95  Ga.  738,  22  S._  E.  660.  mony    the    law    is     sufficiently    complied 

93.  Contributory  negligence  of  passen-  with.  While  very  slight  evidence  may,  in 
ger. — Gardner  v.  Waycross,  etc.,  R.  Co.,  many  instances,  remove  the  presumption 
97  Ga.  483,  S5  S.  E.  334,  54  Am.  St.  Rep.  against  the  carrier,  unless  this  is  done  by 
435.  some   testimony  the  presumption   stands. 

94.  Georgia,  etc.,  R.  Co.  v.  George,  92  Western,  etc..  Railroad  v.  Abbott,  74  Ga. 
Ga.   760,   19   S.    E.   813.  851. 

95.  Uncontradicted  testimony. — Cen-  98.  Central  R.  Co.  v.  Brinson,  70  Ga.. 
tral,  etc.,   R.   Co.  v.   Holmes,  110   Ga.  282,       207. 

34  S.  E.  846.  99.  Question  for  jtiry. — Florida,  etc.,  R. 

96.  Evidence  of  circumstances  of  acci-  Co.  v.  Lucas,  110  Ga.  121,  35  S.  E.  283.. 
dent. — East  Tennessee,  etc.,  R.  Co.  v.  1.  Florida,  etc.,  R.  Co.  v.  Rudulph,  113; 
Green,  95  Ga.  736,  22  S.  E.  658.  Ga.  143,  38  S.  E.  328. 
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injuries  to  a  passenger  caused  by  the  breaking  of  an  appliance  underneath  the 
car,  where  defendant's  evidence  showed,  not  only  that  it  purchased  the  appli- 
ance from  a  reputable  dealer,  but  also  that  it  had  made  daily  inspection  of  the 
same  by  an  expert  employed  for  that  purpose,  and  plaintiff  offered  no  evidence 
in  rebuttal,  relying  wholly  on  the  doctrine  of  res  ipsa  loquitur,  a  verdict  for  the 
defendant  was  supported  by  the  evidence.^ 

Obstruction  on  Track. — The  presumption  of  negligence  of  a  carrier  arising 
from  proof  of  injury  to  a  passenger  in  consequence  of  the  train  colliding  with 
an  obstruction  on  the  track  is  not  overcome  in  every  case  by  the  carrier  show- 
ing conclusively  that  the  obstruction  was  one  not  under  its  control,  because  there 
are  instances  where  a  carrier  is  otherwise  negligent,  and  its  negligence  has  op- 
erated proximately  to  occasion  the  obstruction. ^ 

Defective  Bridge. — Where  it  is  shown,  in  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  a  train  breaking  through  a  bridge,  that  the  accident 
was  caused  by  defective  construction  of  the  roadway  at  the  point  where  the 
derailment  occurred,  or  its  train  or  cars,  or  by  the  management  of  the  train, 
this  would  create  a-  presumption  of  negligence,  and  cast  upon  defendant  the 
burden  of  proving  that  it  was  not  caused  by  any  negligence  in  the  construction 
or  maintenance  of  its  roadway,  or  management  of  the  train,  but  it  is  not  re- 
quired to  prove  that  nothing  about  its  entire  train  and  railway  was  defective.* 

Car  Door. — In  an  action  for  injuries  to  a  passenger  caused  by  a  sudden 
closing  of  the  car  door  on  his  hand,  any  presumption  of  negligence  arising  from 
the  accident  was  overcome  by  the  uncontradicted  evidence  that  the  catch  pro- 
vided for  the  car  door  was  in  good  repair,  and  that  the  train  was  not  operated 
at  a  dangerous  rate  of  speed,  and  hence  a  verdict  was  properly  directed  in  favor 
of  defendant.' 

Controller  of  Street  Car. — Proof  that  the  controller  of  a  street  car  may 
explode  without  any  negligence  of  the  company  meets  by  the  prima  facie  case 
of  negligence  established  by  the  proof  of  the  explosion  of  the  controller  and 
resulting  injury  to  a  passenger.® 

Expulsion  of  Boiler  on  Ship. — In  an  action  to  recover  for  injuries  to  a 
passenger  resulting  from  the  explosion  of  a  boiler  on  defendant's  ship,  the  fact 
that  defendant  fully  complied  with  the  act  of  congress  with  respect  to  safe- 
guards for  the  protection  of  passengers  did  not  clear  it  from  a  presumption  of 
negligence  arising  from  evidence  tending  to  show  that  it  did  not  employ  the 
latest,  best,  and  most  improved  method  of  bracing  its  boiler.'' 

Gang  Hoist  on  Ferry  Boat. — A  prima  facie  case  of  negligence  made  out  by 
the  breaking  of  a  ferry  gang  hoist  is  not  conclusively  rebutted  by  evidence  that 
it  had  been  at  intervals  inspected.^ 

Spark  Arrester. — Instructions  in  an  action  for  an  injury  to  a  passenger  by 
a  cinder  were  erroneous  which  placed  on  the  defendant  the  burden  of  proving 
that  it  had  selected,  or  exercised  the  highest  degree  of  care  to  select,  the  best 
spark  arrester  in  use.^ 

2.  Injury  caused  by  defective  means  of  Christensen  v.  Oregon,  etc.,  R.  Co.,  35 
transportation.— Murray  v.  Pawtnxet  Val-  Utah  137,  99  Pac.  676,  20  L.  R.  A.,  N.  S., 
ley  St.  R.  Co.,  55  Atl.  491,  S5  R.  I.  309.  355,  18  Am.  &  Eng.  Ann.  Cas.  1159. 

3.  Obstruction  on  track. — Rice  v.  Chi-  e.  Controller  of  street  car. — Gay  v.  Mil- 
eage, etc.,  R.  Co.  (Mo.  App.).  131  S.  W.  waukee  Elect.  R.,  etc.,  Co.,  120  N.  W. 
374.  283,    138   Wis.   348. 

4.  Defective  bridge.— Pershing  ^.  Chi-  y_  Explosion  of  boiler  on  ship.— Cald- 
cago,  etc.,  R.  Co.,  71  Iowa  561,  33  N.  W.  ^^n  ^^  ^^^  jg^gy  Steamboat  Co.,  47  N. 
488.  Y     383 

5.  Car  door. — Goss  v.  Northern  Pac.  R.  '  '  ,  .  .  „  j:„__.,  t,„,,.  t3.,,4.„:i, 
Co.,  87  Pac.  149,  48  Ore.  439.  8     Gang   hoist   on   ferry    boat -Bartnik 

Any  inference  that  a  car  door  catch  was  ^.  E"e   R.   Co.,   55   N.   \..   S.  366,  36  App. 

defective,   arising  from   the   fact  that  the  ^i^.  246. 

door   closed   on   a  passenger's   hand,  was  9.     Spark     arrester.- Missouri,    etc.,    R. 

overcome    by    the    conductor's    testimony  Co.  v.  Mitchell,  79  S.  W.  94,  34  Tex.  Civ. 

that  the      catch    was  in      perfect     order.  App.  394. 
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§  3283.  Injury  Caused  by  Negligent  Management  of  Conveyance.— 

Where  the  evidence  showed  that  a  passenger  was  injured  by  the  running  of  a 
locomotive  of  the  carrier,  the  carrier  did  not  meet  the  prima  facie  case  thereby 
made,  under  a  statute  providing  that,  in  actions  against  railroads,  proof  of  an 
injury  inflicted  by  the  running  of  locomotives  shall  be  prima  facie  evidence  of 
negligence,  by  evidence  leaving  it  a  matter  of  conjecture  as  to  how  the  accident 
happened ;  but  it  must  clearly  show  how  the  injury  occurred,  and  show  facts 
exonerating  it  from  liability.^*' 

Giving  Emergency  Signal  for  Stop. — The  conductor  of  a  car  on  which  the 
plaintiff  was  riding  gave  a  signal  for  an  emergency  stop,  whereupon  the  motor- 
man  applied  the  brakes  so  suddenly  that  his  hand  slipped  through  the  glass  of 
the  front  door,  some  of  which  fell  on  plaintiff  and  injured  him.  The  defend- 
ant did  not  show  the  reason  for  giving  the  signal.  Since,  without  further  ex- 
planation, the  slipping  of  the  motorman's  hand  from  the  brake  was  presumably 
negligent,  there  was  no  refutation  of  the  presumption  of  negligence  by  the  proof 
of  the  giving  of  the  emergency  signal,  and,  having  failed  to  show  the  necessity 
therefor,  the  presumption  that  the  defendant  was  negligent  was  unaffected.^^ 

§  3284.  Injury  Caused  by  Negligent  Setting  Down  Passengers. — In 

an  action  by  a  passenger  against  a  street  railway  for  injuries  alleged  to  have  been 
received  by  the  sudden  and  careless  starting  of  a  street  car  as  the  plaintiff  was 
about  to  alight,  the  defendant  is  only  required  to  furnish  sufficient  proof  to  re- 
but that  produced  by  the  plaintiff  on  this  point,  and  is  not  required  to  estabHsh 
its  freedom  from  negligence  by  a  preponderance  of  the  evidence.^^ 

§  3285.  Injury  Caused  by  Derailment. — Though  a  presumption  of  negli- 
gence arises  from  the  derailment  of  a  street  car,  if  it  is  met  by  evidence  which 
makes' it  equally  probable  that  the  accident  was  not  due  to  negligence  on  the 
defendant's  part,  in  the  absence  of  other  evidence  establishing  the  affirmative, 
the  defendant  is  entitled  to  a  verdict. ^^     Where  a  railroad  passenger  is  injured 


10.  Injury  caused  by  negligent  manage- 
ment of  conveyance. — Easley  v.  Alabama, 
etc.,   R.  Co.,  96  Miss.  396,  50  So.  491. 

Upon  proof  of  injury  to  a  passenger  of 
a  railroad  company  by  the  running  of  its 
locomotives,  cars,  or  other  machinery,  or 
by  any  person  in  its  employment,  there 
is  a  presumption  of  the  railroad  company's 
negligence,  under  Civ.  Code  1910,  §  2780, 
providing  that  a  railroad  company  shall 
be  liable  for'  damage  to  persons  by  the 
running  of  the  locomotives,  cars,  or  other 
machinery  of  such  company,  unless  the 
company  shall  make  it  appear  that  their 
agents  had  exercised  all  ordinary  and 
reasonable  care  and  diligence,  the  pre- 
sumption in  all  cases  being  against  the 
company;  and  as  such  section  must  be 
construed  with  §  2714,  providing  that  a 
carrier  of  passengers  is  bound  to  extraor- 
dinary diligence  to  protect  its  passengers, 
but  is  not  liable  for  injuries  to  the  person 
after  having  used  such  diligence,  so  that 
the  phrase  "reasonable  care  and  diligence," 
in  §  2780,  must  be  deemed  to  mean  "ex- 
traordinary" care  and  diligence,  the  pre- 
sumption of  negligence  is  not  rebuttable 
by  a  showing  that  the  railroad  company 
exercised  only  ordinary  care  and  dili- 
gence. Doughitt  V.  Louisville,  etc.  R.  Co, 
71  S.   E.  470,"  136  Ga.  351. 

11.  Giving  emergency  signal  for  stop. — 
Brumberger  v.  Joline  (App.  Term),  125 
N.  Y.   S.  519. 


12.  Injury  caused  by  negligent  setting 
down  passengers. — Lincoln  Tract.  Co.  v. 
Shepherd,  104  N.  W.  882,  74  Neb.  369,  af- 
firmed on  rehearing  107  N.  W.  764. 

13.  Injury  caused  by  derailment. — Chi- 
cago, etc.,  R.  Co.  V.  Brandon,  95  Pac.  573, 
77  Kan.  612;  Omaha  St.  R.  Co.  v.  Boesen, 
105  N.  W.  303,  74  Neb.  764,  4  L.  R.  A.,  N. 
S.,   122.^ 

It  is  incumbent  on  the  carrier  in  an  ac- 
tion for  injury  to  a  passenger  from  derail- 
ment of  a  train  to  repel  by  satisfactory 
proof  every  imputation  of  the  slightest 
negligence.  Sherman  v.  Southern  Pac. 
Co.,  Ill  Pac.  416,  33  .'Nev.  385,  Ann.  Cas. 
1914A,  287. 

Where  a  passenger  was  injured  with- 
out his  fault  by  derailment  of  a  train,  de- 
fendant must  show,  to  rebut  the  presump- 
tion of  negligence,  that  the  accident  re- 
sulted from  circumstances  against  which 
human  care  and  foresight  could  not 
guard.  Reems  v.  New  Orleans,  etc.,  R. 
Co..   52   So.   681,   126   La.   511. 

Where  a  passenger  coach  is  thrown 
from  the  track  a  presumption  of  negli- 
gence arises  against  the  railroad  company, 
and  it  must  show  affirmatively,  in  order 
to  escape  liability,  that  it  has  taken  all 
usual  and  practical  precautions,  applied 
to  the  careful  management  of  passenger 
railways,  to  maintain  its  track,  roadway, 
and  appliances  in  a  safe  condition.    Cleve- 
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by  the  derailment  of  a  train  at  a  place  where  the  track  and  train  are  entirely 
under  the  control  of  the  company,  a  presumption  of  negligence  arises,  and  the 
company  must  show  that  at  the  time  of  the  accident  it  was  exercising  the  utmost 
care  and  foresight  reasonably  compatible  with  the  prosecution  of  its  business, 
in  order  to  escape  liability. i* 

By  Preponderance  of  Evidence. — If,  in  an  action  to  recover  for  personal 
injuries  resulting  from  the  derailment  of  defendant's  car,  the  evidence  of  negli- 
gence aside  from  the  derailment  is  equally  balanced,  the  derailment  sufficiently 
shows  negligence  entitling  the  plaintiff  to  recover.^^ 

Unaccountable  Cause. — Proof  that  the  derailment  occurred  from  some  un- 
accountable cause  is  insufficient  to  overcome  the  presumption. ^^  And  the  fact 
that  the  cause  of  the  derailment  of  the  tender  wheels  is  unknown  will  not  rebut 
the  presumption  of  negligence  arising  from  the  application  of  the  rule  res  ipsa 
loquitur.i'^  But  the  jury  is  authorized  to  find  that  the  inference  of  negligence 
from  derailment  of  a  train  is  rebutted  by  evidence  that  the  train  had  run  two 
hundred  miles  withovit  anything  to  indicate  any  defect  or  weakness  in  any  of 
its  equipment,  that  the  track  at  the  place  of  the  accident  was  in  good  condition, 
that  the  engine,  the  mail  car,  and  the  front  trucks  of  the  baggage  car  passed 
over  the  place  in  safety,  and  that  the  train  was  going  only  six  or  eight  miles  an 
hour;  and  this,  though  it  is  not  shown  what  caused  the  accident.^* 

Freshly  Broken  Flange  on  Wheel. — When,  after  the  submission  of  evi- 
dence which  authorized  the  jury  to  determine  that  the  plaintiff  was  injured 
by  a  derailment  of  the  defendant's  train  of  cars,  the  plaintiff  rested  her  case  on 
the  presumption  of  negligence  raised  by  the  law,  and  the  defendant  introduced 
evidence  showing  that  at  the  time  of  the  derailment  the  train  was  being  run  at 
a  reasonable  rate  of  speed;  that  the  track  and  roadbed  were  in  first-class  condi- 
tion; that  the  cause  of  the  derailment  was  a  freshly-broken  flange  on  one  of  the 
wheels  of  a  car;  that  the  wheel  was  properly  made,  and  before  being  used  was 
thoroughly  tested  at  the  manufactory,  again  tested  before  being  placed  under  the 
car,  and  was  inspected  during  the  trip  the  day  the  accident  occurred,  and  was  ap- 
parently in  perfect  condition — and  such  evidence  was  not  only  uncontradicted, 
but  was  the  only  evidence  introduced  as  to  the  cause  of  the  derailment,  the  pre- 
sumption was  rebutted,  and  in  the  absence  of  proof  of  negligence  a  verdict  for 
the  plaintiff  was  not  sustained  by  the  evidence.  ^^ 

Stones  Thrown  at  Car. — The  presumption  of  negligence  which  arises 
against  a  street  railroad  from  an  injury  to  a  passenger,  caused  by  the  car's  run- 
ning off  the  track,  is  rebutted  by  evidence  showing  that  stones  were  thrown  at 
the  car,  and  got  under  it  and  threw  it  off  the  track. 2° 

Obstructions  Placed  on  Track  by  Strikers. — A  passenger  on  a  street  car 
was  injured  by  derailment  on  a  dark  evening.  There  was  evidence  that  at  the 
time  of  the  occurrence  a  strike  was  in  progress  among  the  carrier's  employees, 

land,  etc.,  R.  Co.  v.  Newell,  104  Ind.  364,  15.    By    preponderance     of     evidence. — 

3  N.  E.  836,  54  Am.  Rep.  .312.  Montgomery,   etc.,   R.   Co.  v.   Mallette,  93 

Where   a   railroad   passenger   is   injured  Ala.  309,  9  So.  3C3. 

by  the   derailment   of  a   train   at   a  place  16.     Unaccountable      cause. — Sloan      v. 

where  the  track  and  train  are  entirely  nn-  Little  Rock  R.,  etc..  Co.,  89  Ark.  574,  117 

der   the    control    of   the    company,    a   pre-  S.  W.  551. 

sumption    of   negligence   arises,    and     the  y,.    Shaw  v.   Chicago,   etc.,    R.   Co.,   173 

company  must  show  that  at  the  time  of  jn   /^pp    xo7 

the  accident  it  was  exercising  the  utmost  '^^      p^^j^   ^_    Galveston,    etc.,    R.    Co., 

care  and  foresight   reasonably  compatible  ^        ^.^      ^                93  g    ^_  ^^^ 

with    the    prosecution    of   its    business,    in  „      ,  ,      ,      ,         r,                       ,      , 

order  to  escape  liability.     Mexican   Cent.  „  19-    Freshly  broken  flange  on  wheel.— 

R.  Co.  'V.  Lauricella,  87  Tex.  277,  28  S.  W.  Florida,  etc.,  R.  Co.  v.  Rudulph,  38   S.  E. 

277,   47  Am.   St.   Rep.   103.  328,  113  Ga.  143. 

14.    Mexican  Cent.  R.  Co.  v.  Lauricella,  20.    Stones  thrown  at  car.— Swigelsky  z/. 

87   Tex.    277,    28    S.    W.    277,    47    Am.    St.  Interurban  St.  R.  Co.,  91  N.  Y.  S.  350. 
Rep.   103. 

3  Car— 58 
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and  that  obstructions  had  been  placed  on  the  track  at  various  points,  and  several 
witnesses  testified  that  the  derailment  was  accompanied  by  a  jolt  as  if  an  ob- 
struction had  been  run  over.  A  spike  was  picked  up  from  the  track  near  the 
place  of  the  accident,  which  had  the  appearence  of  having  been  run  over,  and  it 
was  also  proved  that  the  car  running  at  its  maximum  speed  could  not  have  been 
derailed  at  that  point  by  its  speed.  The  evidence  sufficiently  rebutted  the  pre- 
sumption of  negligence  arising  from  the  happening  of  the  accident.^^ 

Passsenger  Injured  by  Jumping  from  Car. — In  a  suit  for  injuries  received 
by  plaintiff  in  jumping  from  a  derailed  railroad  car,  the  plaintiff  establishes  a 
prima  facie  case  by  showing  that  he  was  a  passenger  on  said  car  and  was  injured 
in  consequence  of  the  derailment;  and  it  then  devolves  upon  the  railroad  com- 
pany to  show  that  such  derailment  was  occasioned  by  unavoidable  casualty, 
which  could  not  be  prevented  by  the  exercise  of  the  greatest  skill  and  diligence, 
or  by  the  act  of  a  stranger  which  it  could  not  anticipate,  and  that  it  was  in  no 
wise  attributable  to  the  negligent  acts  of  its  servants.^^ 

Broken  Eail. — In  an  action  against  a  railroad  companj'  for  injuries  received 
by  a  passenger  of  a  car  which  was  thrown  from  the  track  and  upset  by  the 
breaking  of  a  rail,  the  burden  of  showing  negligence  on  the  part  of  the  company 
was  not  shifted  on  plaintiff  by  proof  that  the  rail  was  sufficient  in  size  and  free 
from  defects;  it  being  necessary,  to  shift  the  burden  of  proof,  that  defendant 
should  further  show  that  the  rail  was  properly  laid  and  spiked  on  sufficient  cross- 
ties. ^^ 

Cyclone. — When  it  is  shown  that  the  derailment  was  caused  by  a  cyclone,  the 
presumption  of  negligence  arising  therefrom  does  not  obtain,  and  the  burden 
is  on  plaintiff  to  prove  defendant's  negligence.^* 

Testimony  of  Experts. — In  ah  action  for  injuries  from  the  derailment  of 
the  car  in  which  plaintiff  was  a  passenger,  evidence  of  persons  who  examined 
the  railroad  track  and  car  after  the  derailment  that  the  track  was  all  right,  and 
that  they  could  see  nothing  the  matter  with  the  car,  was  insufficient  to  rebut  the 
presumption  of  the  railroad  company's  negligence,  arising  from  the  derailment 
itself,  especially  where  the  persons  making  the  examination  were  not  shown  to 
have  been  competent  inspectors. ^^ 

§  3286.  Injury  Caused  by  Collision. — When  an  injury  results  to  a  passen- 
ger from  a  collision  of  the  trains  of  a  company,  a  prima  facie  presumption  of 
negligence  arises  against  the  company,  and  unless  the  company  relieves  itself 
from  liability  by  showing  that  the  injury  did  not  result  from  its  carelessness, 
or  by  showing  contributory  negligence  upon  the  part  of  the  passenger,  judgment 
should  be  rendered  against  it.^*  In  an  action  against  a  carrier  for  injuries  to 
a  passenger,  the  prima  facie  case  of  negligence  made  out  by  evidence  of  a  col- 
lision between  the  train  upon  which  the  plaintiff  was  riding  and  another  train 
owned  and  operated  by  the  defendant  may  be  overcome  by  evidence  of  the  de- 
fendant that  the  accident  could  not  have  been  avoided  by  the  exercise  of  the 
highest  practical  care  and  diligence  on  its  part,  and  it  was  error  to  instruct  that 
such  prima  facie  case  must  be  overcome  by  clear  and  explicit  proof .^^ 

Preponderance  of  Evidence. — Though,  where  in  an  action  against  a  rail- 
road for  injuries  to  a  passenger  in  a  collision  between  a  passenger  train  and 

21.  Obstructions  placed  on  track  by  25.  Testimony  of  experts. — Houston, 
strikers. — Cheetham  v.  Union  R.  Co.,  58  etc.,  R.  Co.  v.  Lindsey,  51  Tex.  Civ.  App. 
Atl.  881,  26  R.  I.  379.                                                   67,   110  S.  W.  995. 

22.  Passenger  injured  by  jumping  from  26.  Injury  caused  by  collision. — Iron  R. 
car.^Dimmitt  v.  Hannibal,  etc.,  R.  Co.,  Co.  v.  Mowcry,  36  O.  St.  418,  38  Am.  Rep. 
40   Mo.  App.   654.                                                       597;  Cincinnati  St.  R.  Co.  v.  Kelsey,  9  O. 

23.  Broken  rail. — Pittsburg,  etc.,  R.  C.  C.  170,  6  O.  C.  D.  209;  Cincinnati,  etc., 
Co.  V.  Williams,   74   Ind.   462.  R.  Co.  v.  Brown,  0  O.  C.  C.  198,  6  O.  C. 

24.  Cyclone. — Galveston,  etc.,  R.  Co.  v.      D.  225. 

Crier,   45   Tex.    Civ.   App.   434,   100   S.   W.  27.     Pittsburgh,    etc.,    R.    Co.   v.    Higgs, 
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unprotected  box  cars  on  the  main  track,  it  devolves  on  defendant  to  explain  the 
occurrence  in  such  a  way  as  to  free  itself  from  the  imputation  of  negligence,  yet, 
where  it  has  attempted  to  do  so,  the  court  is  not  authorized  to  charge  that  the 
burden  is  on  defendant  to  establish  by  a  preponderance  of  the  evidence  its  free- 
dom from  negligence. 2® 

Collision  Caused  by  Storm. — In  an  action  against  a  street-railway  company 
for  injuries  received  by  a  passenger  from  a  collision  between  defendant's  cars, 
the  bare  fact  that  the  collision  was  occasioned  by  the  team  attached  to  one  of 
the  cars  running  away  through  fright  at  a  storm  does  not,  of  itself,  imply  that 
the  accident  was  inevitable,  nor  is  it  alone  sufficient  to  rebut  plaintiff's  prima 
facie  case,  or  to  cast  upon  him  the  burden  of  proving  specific  negligence  or  mis- 
management.^^ 

§  3287.  Injury  Caused  by  Another  Passenger. — The  rule  that  the  legal 
presumption  of  the  carrier's  negligence  when  a  passenger  is  injured  without 
fault  of  his  own  can  only  be  rebutted  by  proof  that  the  injury  arose  from  an 
accident,  which  proper  skill,  foresight,  and  diligence  could  not  prevent,  applied, 
where  one  was  injured  by  bottle  glass  thrown  by  one  of  two  drunken  men,  who 
were  fighting  with  each  other  without  the  conductor's  interfering  to  terminate 
the  affray.^" 

§§  3288-3320.  Questions  for  Court  or  Jury— §  3288.  Actions  for 
Breach,  of  Contract  in  General. — In  an  acton  against  a  carrier  of  passengers 
where  the  evidence  upon  a  question  is  conflicting,  or  is  such  that  different  minds 
might  draw  different  conclusions  therefrom,  the  queston  is  for  the  jury.^^ 
Where  the  testimony  of  the  plaintiff  that  a  railroad  agent,  in  selling  a  ticket,  had 
promised  that  a  certain  train  would  stop  at  the  purchaser's  point  of  destination 
is  contradicted,  not  directly  but  inferentially,  by  the  testimony  of  the  agent,  the 
issue  should  be  left  to  the  jury.^^  Where  there  is  any  evidence  upon  which  a 
recovery  for  plaintiff  might  be  based,  it  is  proper  to  refuse  a  motion  for  non- 
suit.^^  So  in  an  action  against  a  carrier  for  a  tortious  failure  to  carry  a  person 
for  whom  a  third  person  had  paid  for  a  ticket,  failure  of  the  plaintiff  to  prove 


76  N.  E.  399,  165  Ind.  694,  4  L.  R.  A.,  N. 
S.,    1081. 

28.  Preponderance  of  evidence. — Ft. 
Worth,  etc.,  R.  Co.  v.  Day,  50  Tex.  Civ. 
App.  407,  111  S.  W.  663. 

89.  Collision  caused  by  storm. — Smith 
V.  St.  Paul  City  R.  Co.,  33  Minn.  1,  18  N. 
W.  837,  50  Am.  Rep.  550. 

30.  Injury  caused  by  another  passenger. 
—Pittsburg,  etc.,  R.  Co.  v.  Pillow,  76  Pa. 
510,  18  Am.  Rep.  434. 

31.  Questions  for  jury — Whether  pas- 
senger had  reasonable  opportunity  to 
alight. — Lamson  v.  Great  Northern  R.  Co., 
114  Minn.  183,  .130  N.  W.  945,  Ann.  Cas. 
1914A,    15. 

_  Whether  signals  at  flag  station  suffi- 
cient to  attract  attention  of  engineer. — ■ 
Louisville,  etc.,  R.  Co.  v.  Moore  (Ky.),  131 
S.  W.  666. 

Whether  delay  due  to  wreck. — In  an 
action  for  injuries  to  a  passenger  by  de- 
lay causing  plaintiff  to  take  cold  which 
settled  in  his  kidneys  and  back,  whether 
the  delay  was  due  to  a  wreck  or  to  the 
blocking  of  the  carrier's  yards  or  to  some 
other  cause  that  could  have  been  avoided 
by  the  exercise  of  ordinary  care  held  for 
the  jury.  Southern  R.  Co.  v.  Miller  (Ky.), 
130  S.  W.  378. 


Whether  conductor  had  reasonable  time 
to  take  up  tickets. — Evidence  in  an  action 
by  a  passenger  for  being  carried  by  her 
destination  held  to  make  the  question 
whether  the  conductor  had  had  a  reason- 
able time  after  leaving  the  station  in 
which  to  take  up  tickets  a  question  for 
the  jury.  Louisville,  etc.,  R.  Co.  v.  Seale, 
160   Ala.   584,   49    So.    323_. 

Presumption  of  negligence  from  long 
delay  not  so  completely  rebutted  as  to 
leave  no  question  for  jury. — Mulligan  v. 
Southern  Railway,  84  S.  C.  171,  65  S.  E. 
1040. 

32.  International,  etc.,  R.  Co.  v.  Kilgo 
(Tex.  Civ.  App.),  71  S.  W.  556. 
.  33.  Nonsuit  properly  refused. — In  an 
action  by  a  passenger  to  recover  because- 
of  delay  in  the  movement  of  a  train,  evi- 
dence that  it  was  due  to  leave  a  station 
twenty  minutes  late,  and  did  so  leave,  and 
after  moving  about  one  hundred  yards 
returned  to  the  station  where  it  remained 
for  ten  hours,  is  sufficient  to  prevent  a 
nonsuit,  where  no  information  was  given 
the  passengers  as  to  the  probable  dura- 
tion of  the  delay  or  the  cause  thereof. 
Miller  v.  Southern  R.  Co.,  48  S.  E.  99,  69 
S.  C.  130. 

Where  there  is  evidence  that  a  passen- 
ger was   delayed   eight   or  ten  hours,   and 
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a  contract  of  carriage  did  not  render  the  denial  of  the  motion  for  a  nonsuit  er- 
roneous.8*  A  passenger  having  missed  an  appointment  by  misinformation  given 
by  a  carrier's  ticket  collector,  is  not  barred  from  recovering  damages,  as  a  matter 
of  law,  because  he  might  have  taken  a  train  on  another  road  and  reached  his 
destination  in  time,  but  the  question  should  be  left  to  the  jury.^^ 

Particular  Questions. — What  is  a  reasonable  time  in  which  to  deliver  a  pas- 
senger and  his  baggage,^^  and  whether  an  intending  passenger  was  subjected  to 
discomfort,  inconvenience,  and  expense  in  walking  between  stops  because  of 
the  failure  of  a  street  car  to  stop  for  him,^'''  are  questions  for  the  jury.  In  an 
action  against  a  carrier  for  failure  to  stop  at  a  station,  and  allow  plaintiff  to 
take  passage,  whether  the  station  was  one  at  which  the  company  was  accustomed 
to  stop  its  trains  is  a  question  of  fact  for  the  jury.^^ 

Negligence  and  Contributory  Negligence. — Whether  the  carrier  has  been 
negligent  in  a  particular  case  is  generally  a  question  for  the  jury.^^  Where,  by 
reason  of  the  negligence  of  the  carrier,  a  passenger  has  been  carried  past  his  sta- 
tion**' or  has  left  the  train  before  reaching  his  station,*^  the  question  whether 


because  thereof  incurred  an  extra  ex- 
pense of  $2.50,  there  was  no  error  in  re- 
fusing a  nonsuit  as  to  the  cause  of  action 
for  negligence.  Taber  v.  Seaboard,  etc., 
Railway,  84  S.  C.  29t,  66  S.  E.  293,  19 
Am.  &  Eng.  Ann.  Cas.  1132. 

34.  Failure  to  prove  contract  of  car- 
riage.— Mims  V.  Seaboard,  etc.,  Railway, 
48    S.    E.   269,    69    S.    C.   338. 

35.  Wilcox  V.  Southern  Railway,  91  S. 
C.   71,   74   S.    E.   122. 

36.  Reasonable  time  to  deliver  passen- 
ger.— Gilhooly  V.  New  York,  etc.,  Nav. 
Co.  (N.  Y.),  1  Daly  197. 

37.  Whether  passenger  subjected  to 
discomfort,  etc. — Northern  Texas  Tract. 
Co.  V.  Hooper  (Tex.  Civ.  App.),  80  S.  W. 
113. 

38.  Whether  station  customary  stop- 
ping place. — Ballard  v.  Cincinnati,  etc.,  R. 
Co.,  15  Ky.  L.  Rep.  703. 

39.  Whether  carrier  negligent. — Plain- 
tifif,  a  passenger,  on  giving  her  ticket  to 
the  conductor,  told  him  that  she  desired 
to  alight  at  A.  and  that  she  was  not  ac- 
quainted with  the  stations  along  the  road. 
Thereafter  defendant's  flagman  asked 
plaintiflf  where  she  was  going,  told  her 
that  the  car  she  was  on  did  not  go  to 
A.,  and  directed  her  at  a  junction  to  go 
into  another  car,  which  proved  to  be  the 
wrong  car,  and  plaintiff  was  compelled  to 
leave  the  train  and  await  another;  the 
right  car  having  left.  Held,  that  whether 
defendant  was  negligent  was  for  the  jury. 
Southern  R.  Co.  v.  Wooley,  158  Ala.  447, 
48  So.  369. 

Tn  an  action  against  a  carrier  for  carry- 
ing plaintiflf  beyond  a  flag  station,  her  des- 
tination, whether  the  carrier's  conductor 
was  negligent  in  not  ascertaining  that 
there  was  a  passenger  for  that  station, 
was  for  the  jury.  Louisville,  etc.,  R.  Co. 
V.    Seale,   172   Ala.   480,    55    So.   237. 

In  an  action  by  a  passenger  against  a 
carrier  for  damages  resulting  from  being 
carried  past  his  station,  where  the  cir- 
cumstances are  in  dispute,  the  question 
of  defendant's  negligence  is  a  mixed  one 
of  law  and  fact,  and  the  jury  should  pass 


on  what  facts  amount  to  negligence,  and 
assess  reasonable  damages  therefor.  Daw- 
son V.  Louisville,  etc.,  R.  Co.,  4  Ky.  L. 
Rep.  801. 

Failure  to  assist  passenger  changing 
cars. — Where  a  passenger  is  an  old 
woman,  having  the  care  of  four  children, 
three  to  nine  years  of  age,  one  of  whom 
is  sick,  and  the  passenger  requests  the  as- 
sistance of  the  conductor  in  changing 
cars,  it  is  a  question  for  the  jury  whether 
failure  to  render  such  assistance  is  neg- 
ligence. Atkinson  v.  Mercer,  75  S.  E.  676, 
11  Ga.  App.  462. 

Failure  to  notify  passenger  of  arrival  at 
destination. — If  a  passenger,  when  a  train 
stops  at  a  water  tank,  is  informed  that 
it  is  not  her  station  but  that  the  next 
stop  will  be,  and  her  informant,  an  em- 
ployee, tells  her  that  he  will  notify  her 
of  the  arrival  of  the  train  at  the  station, 
and  fails  to  do  so,  the  question  whether 
he  is  guilty  of  negligence  is  for  the  jury. 
Missouri,  etc.,  R.  Co.  v.  Miller,  50  S.  W. 
168,   20  Tex.    Civ.   App.   570. 

40.  Contributory  negligence  of  passen- 
ger carried  past  destination. — Whether  a 
passenger  fifteen  years  old,  who,  when 
carried  past  her  station  walked  back  to 
her  station,  and  was  thereby  injured, 
acted  as  might  be  reasonably  expected  of 
one  in  her  situation  and  at  her  age,  so  as 
to  make  the  carrier  liable  for  the  injuries 
received,  was  a  question  for  the  jury. 
Chesapeake,  etc.,  R.  Co.  v.  Lynch,  89  S. 
W.  517,  28  Ky.  L.  Rep.  467. 

Plaintiff  and  his  wife  were  carried  three 
and  a  half  miles  past  their  station  to  a 
place  in  which  they  were  strangers.  It 
was  evening,  and  there  was  no  returning 
train  until  the  next  morning.  It  was 
necessary  for  plaintiff  to  be  at  home  that 
night,  and  he  and  his  wife  walked  back 
to  their  home.  The  wife  was  not  in  good 
health,  and  the  walk  made  her  ill.  Held, 
that  the  question  of  the  wife's  contribu- 
tory negligence  was  for  the  jury.  St. 
Louis,  etc.,  R.  Co.  v.  Franks,  52  Tex.  Civ. 
App.   614,   114  S.  W.   874. 

41.  Leaving  train  before  reaching  des- 
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he  was  guilty  of  contributory  negligence  affecting  the  liability  of  the  carrier  for 
injuries  thereafter  received  is  for  the  jury.  In  an  action  against  a  carrier  for 
carrying  plaintiff  beyond  her  destination,  a  flag  station,  whether  the  plaintiff 
was  negligent  in  not  informing  the  conductor  or  flagman  that  she  wished  to  get 
off  there,  was  for  the  jury.*^ 

Proximate  Cause  of  Injury. — It  is  generally  held  that  whether  the  injuries 
received  by  a  passenger  were  the  proximate  result  of  the  carrier's  negligence 
is  a  question  for  the  jury.**  So  in  an  action  against  a  railroad  company  for 
willful  failure  to  transport  plaintiff  to  the  destination  called  for  by  her  ticket, 
whether  damages  received  by  plaintiff  from  a  storm  which  overtook  her  after 
leaving  defendant's  depot  were  proximate  or  too  remote  was  for  the  jury,  de- 
pending on  whether  the  storm  was  reasonably  to  be  expected  or  extraordinary.** 
And  in  an  action  against  a  carrier  for  compelling  plaintiff  to  leave  its  train  some 
distance  from  the  depot,  and  to  walk  along  a  track  having  an  open  culvert,  into 
which  plaintiff  fell,  receiving  the  injuries  complained  of,  where  there  is  some 
evidence  tending  to  show  that  plaintiff  fell  into  the  culvert  while  attempting  to 
help  a  companion  out,  it  is  error  to  refuse  to  submit  such  question  to  the  jury.*^ 

Authority  of  Carrier's  Employee. — Where  a  railroad  ticket  sold  by  the 
agent  of  one  company  was  recognized  as  valid  for  passage  to  some  extent  over 
the  road  of  another  company,  the  authority  of  the  agent  to  sell  the  ticket  is  a 
question  for  the  jury.*^  And  where  a  passenger  sued  for  misinformation  given 
by  a  carrier's  ticket  collector,  the  conductor  and  collector  having  testified  that  it 
was  their  duty  to  give  correct  information  when  requested,  the  court  could 
not  say,  as  a  matter  of  law,  that  the  ticket  collector  was  not  acting  within  the 
scope  of  his  authority.*'^ 

Reasonableness  of  Carrier's  Regulation. — The  reasonableness  of  a  rail- 
way company's  regulation  restricting  the  right  of  passengers  to  carriage  on  cer- 
tain trains  is  for  the  court.**  But  it  has  been  held  that  whether  a  regulation  of 
a  transportation  company  operating  a  ferryboat  that  foot  passengers  shall  not 
go  upon  the  boat  through  the  gate  provided  for  vehicles  is  reasonable  is  a  ques- 
tion for  the  jury.*^ 


tination. — Where  in  an  action  for  dam- 
ages, because  a  train  porter  negligently 
called  the  wrong  station  and  by  reason 
thereof  a  passenger  left  the  train  before 
reaching  her  station,  it  appeared  that  the 
next  train  was  not  due  until  the  next 
evening,  and  the  passenger  was  a  stranger 
in  the  little  place  at  which  she  got  off,  and 
did  not  know  the  conditions  as  to  hotels 
and  boarding  houses,  but  was  dressed  in 
winter  wear,  and  wore  a  shoulder  cape, 
making  the  trip  by  buggy  was  not  negli- 
gence per  se.  St.  Louis,  etc.,  R.  Co.  v. 
Foster,  46  Tex.  Civ.  App.  194,  103  S.  W. 
194. 

A  passenger  on  defendant's  train  was 
negligently  set  down  after  dark  before 
she  had  reached  her  destination.  The 
night  was  dark  and  cold,  but  she  secured 
a  conveyance,  and  drove  five  miles  to  her 
destination,  arriving  there  at  ten  o'clock, 
and  the  cold  and  exposure  made  her  sick. 
Held,  that  whether  she  was  guilty  of  con- 
tributory negligence  in  thus  continuing 
her  journey,  was  for  the  jury.  Pitts- 
burgh, etc.,  R.  Co.  V.  Klitch,  11  Ind.  App. 
390,   37   N.   E.   560. 

42.  Louisville,  etc.,  R.  Co.  v.  Seale,  173 
Ala.  480,  55  So.  237. 

43.  Proximate  cause  of  injury. — See 
post,  "Proximate  Cause  of  Injury,"  §  3319. 


A  passenger  on  defendant's  train  was 
negligently  set  down  after  dark  before 
she  had  reached  her  destination.  The 
night  was  dark  and  cold,  but  she  secured 
a  conveyance,  and  drove  five  miles  to  her 
destination,  arriving  there  at  ten  o'clock, 
and  the  cold  and  exposure  made  her  sick. 
Held,  that  whether  her  injuries  were  the 
proximate  result  of  defendant's  negli- 
gence, was  for  the  jury.  Pittsburgh,  etc., 
R.  Co.  V.  Klitch,  11  Ind.  App.  290,  37  'N. 
E.  560. 

44.  Pickens  v.  South  Carolina,  etc.,  R. 
Co.,   32  S.   E.   567,   54   S.   C.  498.        ■ 

45.  Kreuziger  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  158,  40  N.  W.  e57. 

46.  Authority  of  agent  to  sell  ticket.— 
Alabama,  etc.,  R.  Co.  v.  Brady,  160  Ala. 
615,  49  So.  351. 

47.  Authority  to  give  information. — 
Wilcox  V.  Southern  Railway,  74  S.  E.  133, 
91   S.  C.  71. 

48.  Reasonableness  of  carrier's  regtUa- 
tion. — Doherty  v.  Northern  Pac.  R.  Co., 
115  Pac.  401,  43  Mont.  394,  36  L.  R.  A., 
N.  S.,  1139. 

49.  Compton  v.  Van  Volkenburgh,  34 
N.  J.  L.  134,  wherein  the  court  said: 
"There  is  no  doubt  that  the  rule  thus  in- 
timated is  in  opposition  to  recent  Ameri- 
can authorities.  "'  "^  *  But  the  rule  thus  in- 
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Boarding  Places  for  Passengers. — How  far  a  street  railroad  company 
can  vary  the  place  of  stops  for  boarding  passengers  without  a  breach  of  duty 
is  ordinarily  a  question  of  fact,  to  be  determined  by  the  surrounding  circum- 
stances.s" 

Questions  as  to  Damages. — Where,  in  an  action  for  the  carriage  of  a  pas- 
senger beyond  his  destination,  there  is  any  evidence  tending  to  establish  a  right 
to  recover,  the  amount  to  be  awarded  is  for  the  jury  and  should  not  be  with- 
drawn from  its  consideration. ^i  Where  a  passenger  was  carried  several  hun- 
dred feet  beyond  her  station,  and  in  her  efforts  to  reach  the  station,  in  the 
dark,  injured  herself  and  became  wet,  whether  her  injured  feelings  were  con- 
nected with  a  bodily  injury  so  as  to  entitle  her  to  damages  for  such  feelings 
was  for  the  jury.^^  In  determining  whether  the  plaintiff  is  entitled  to  punitive 
damages,  the  question  as  to  gross  negligence  ^^  or  willfulness  or  wantonness,^* 
is  for  the  jury.  But  where  there  is  no  evidence  of  wantonness  or  willfulness 
the  defendant's  motion  for  a  nonsuit  as  to  the  cause  of  action  for  punitive  dam- 
ages should  be  granted. ^^  Where  a  passenger  bought  a  limited  ticket,  but  missed 
the  connecting  train  at  a  junction,  and  took  the  next  train  after  the  time  limit 
had  expired,  there  is  sufficient  evidence  to  go  to  the  jury  on  the  question  of  ex- 
emplary damages,  where  the  conductor,  after  full  explanation,  collected  fare 
on  threats  of  expulsion ;  s®  and  so  is  evidence  that  the  conductor  knew  that  a 
railroad  agent  had  made  a  mistake  in  the  limit  of  the  ticket,  and  required  the 
passenger  to  pay  additional  fare  under  threat  of  expulsion. ^'^ 


dicated  was  explicity  adopted  and  en- 
forced in  the  Morris,  etc.,  R.  Co.  v. 
Ayres,  29  N.  J.  L.  393,  80  Am.  Dec.  215, 
and  I  think  that  decision  is  binding  on 
this  court." 

50.  Boarding  places  for  passengers. — 
Christian  v.  Augusta,  etc.,  R.  Co.,  8Y  S.  C. 
123,   69    S.  'E.   17. 

51.  Amount  of  damages. — Dalton  v. 
Kansas,  etc.,  R.  Co.,  96  Pac.  475,  78  Kan. 
233,  17  L.  R.  A.,  N.  S.,  1236,  16  Am.  & 
Eng.   Ann.    Cas.    185. 

52.  Damages  for  injured  feeliags. — 
Rawlings  v.  Wabash  R.  Co.,  97  Mo.  App. 
511,  71  S.  W.  535. 

53.  Punitive  damages — Gross  negli- 
gence.— Evidence  in  an  action  by  a  pas- 
senger against  a  carrier  for  putting  him 
off  at  the  wrong  station  held  to  present  a 
question  for  the  jury  whetlicr  there  was 
such  gross  negligence  on  the  part  of  de- 
fendant as  warranted  punitive  damages, 
and,  if  such  damages  were  allowed,  such 
a  case  as  warranted  damages  for  mental 
suffering.  Davis  v.  Yazoo,  etc.,  R.  Co.,  95 
Miss.   540,  49   So.   179. 

54.  Willfulness  or  wantonness. — If  a 
flagman  knew  that  the  car  occupied  by 
plaintiff  was  the  proper  car  to  convey  her 
to  her  destination,  and  that  another  was 
the  wrong  car,  and  realized  that  his  ac- 
tion in  directing  her  to  the  wrong  car 
would  probably  result  in  inconvenience 
and  injury  to  plaintiff',  wantonness  might 
be  fairly  attributed  to  him,  a  purpose  to 
injure  not  being  an  ingredient  of  wanton- 
ness, and  the  question  of  wantonness  was 
for  the  jury.  Southern  R.  Co.  v.  Wooley, 
15R   Ala.   447,    48   So.    369.- 

Misinformation  by  ticket  collector. — In 
an    action    for    damages    to    a    passenger 


by  a  ticket  collector's  misinformation, 
whether  the  mistake  was  due  to  mere 
inadvertence  or  was  a  reckless  and  wanton 
disregard  of  plaintiff's  rights,  so  as  to 
justify  punitive  damages,  held  for  the 
jury.  Wilcox  v.  Southern  Railway,  91  S. 
C.  71,  74  S.  E.  133. 

Failure  to  stop  trsiin. — If  the  engineer 
of  a  passenger  train  sees  a  signal  to  stop 
at  a  flag  station,  and  understands  it,  and 
does  not  stop,  and  there  is  no  reasonable 
explanation  as  to  why  he  does  not  do  so, 
it  is  a  question  for  the  jury  whether  his 
acts  are  characterized  by  malice,  willful- 
ness, or  wantonness,  justifying  punitive 
damages.  Yazoo,  etc.,  R.  Co.  v.  White,  33 
So.   970,   83   Miss.   130. 

Where,  in  an  action  against  a  carrier 
for  failing  to  stop  its  train  at  a  flag  sta- 
tion, plaintiff's  testimony  showed  that  a 
signal  to  stop  was  given  in  the  usual  man- 
ner and  as  soon  as  the  train  came  in  sight, 
and  the  engineer  testified  that  he  was  on 
the  lookout  for  signals  and  that  he  would 
have  seen  the  signal  had  it  been  given  as 
testified  to  by  plaintijfif's  witnesses,  the 
question  of  whether  the  failure  to  stop 
the  train  was  willful,  reckless,  or  ca- 
pricious, so  as  to  authorize  punitive  dam- 
ages, was  for  the  jury.  Burns  v.  Ala- 
bama, etc.,  R.  Co.,  93  Miss.  816,  47  So. 
640. 

55.  Ussery  v.  Augusta-Aiken  R.  Co., 
79  S.  C.  309,  60  S.  E.  537.  See  Mulligan 
V.  Southern  Railway,  84  S.  C.  171,  65  S. 
E.   1040. 

56.  Myers  v.  Southern  Railroad,  42  S. 
E.   598,  64  S.   C.  514. 

57.  Chiles  V.  Southern  R.  Co.,  48  S.  E. 
253,  69  S.   C.  337. 
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§§  3289-3292.  Actions  for  Wrongful  Ejection— §  3289.  In  General. 

— Where  the  evidence  in  an  action  for  wrongful  ejection  is  conflicting  on  ma- 
terial points,  or  where  the  facts  though  undisputed,  are  such  that  different 
minds  might  reasonably  differ  as  to  the  conclusions  to  be  drawn  therefrom,  the 
question  is  for  the  jury.^s     It  is  reversible  error  to  submit  to  the  jury  the  ques- 


58.  Actions  for  Wrongful  Ejection — 
Questions  for  jury. — Louisville,  etc.,  R. 
Co.  V.  Perkins,  144  Ala.  335,  39  So.  305; 
Chicago  Union  Tract.  Co.  v.  Brethauer, 
223  111.  531,  79  N.  E.  287,  affirming  135 
111.  App.  204;  Texas  Mid.  R.  Co.  v.  Geral- 
don,  54  Tex.  Civ.  App.  71,  117  S.  W.  1004. 

Whether  a  passenger  wrongfully  ejected 
from  a  train  sustained  any  injury  to  his 
health  caused  by  his  having  to  walk  to 
his  home  a  distance  of  six  miles  held,  un- 
der the  evidence,  for  the  jury.  Light  v. 
Detroit,  etc.,  R.  Co.,  130  N.  W.  1124, 
165  Mich.  433,  34  L.  R.  A.,  N.  S.,  282. 

Whether  passenger  tendered  fare  be- 
fore ejection  commenced. — Powell  v.  St. 
Louis,  etc.,  R.  Co.,  229  Mo.  246,  129  S.  W. 
963. 

Whether  failure  to  warn  ejected  pas- 
senger of  danger  negligence. — Anderson 
V.  Seattle-Tacoma,  etc.,  R.  Co.,  36  Wash. 
387,  78  Pac.  1013,  104  Am.  St.  Rep.  963. 

Whether  exclusion  of  intoxicated  per- 
son from  railroad  station  excusable. — 
Adams  v.  Chicago  Great  Western  R.  Co., 
156  Iowa  31,  135  N.  W.  31. 

Whether  station  agent  caused  plaintiff 
to  be  searched  by  officer  for  a  pistol. — 
Texas  Mid.  R.  Co.  v.  Geraldon,  54  Tex. 
Civ.  App.  71,  117  S.  VV.  1004. 

Whether  passenger  was  ejected. — South- 
ern Kansas  R.  Co.  v.  Wallace  (Tex.  Civ. 
App.y  152  S.  W.  873. 

Whether  plaintiff  ejected  as  claimed. — 
In  an  action  against  a  railroad  for  in- 
juries alleged  to  have  been  sustained  by 
plaintiff  by  being  thrown  from  one  of  de- 
fendant's trains  by  the  conductor,  without 
opportunity  to  exhibit  his  ticket,  the  evi- 
dence showed  that  the  train  v/as  the  last 
one  running  between  the  point  at  which 
he  boarded  it  and  his  alleged  destination 
on  the  day  of  the  injury.  When  found 
where  he  said  he  fell  from  the  train,  he 
had  in  his  pocket  a  ticket  from  the  place 
where  he  boarded  the  train  to  his  alleged 
destination,  stamped  as  of  the  day  of  the 
injury,  which  stamp  was  placed  there  by 
the  selling  agent.  Physicians  testified 
that  his  injuries  were  such  as  could  fol- 
low from  a  fall  at  the  place  where  he  said 
he  fell.  Plaintiff,  being  confronted  with 
the  conductor,  testified  that  he  thought 
he  saw  him  on  the  train,  but  that,  at  any 
rate,  the  man  who  threw  him  off  was  of 
about  the  same  appearance.  The  con- 
ductor testified  that  he  did  not  see  plain- 
tiff on  the  night  of  the  alleged  injury,  and 
that  he  had  no  trouble  with  any  one.  Two 
porters  testified  that  they  were  in  a  posi- 
tion to  have  seen  if  there  was  any  trouble 
as  claimed,  and  that  there  was  none. 
Held,  that  the   question  whether  plaintiff 


was  ejected  from  the  train  as  claimed  was 
for  the  jury.  Texas,  etc.,  R.  Co.  v.  Tems 
(Tex.   Civ.  App.),   77   S.  W.  230. 

Whether  conductor  was  justified  in 
striking  passenger  after  they  had  both 
fallen  from  the  train  held  under  the  evi- 
dence for  the  jury.  Lindsay  v.  Wabash 
R.   Co.,   141    Mich.   204,   104   N.   W.   656. 

Whether  reasonable  opportunity  given 
to  obtain  ticket  or  permit. — Rivers  v. 
Kansas  City,  etc.,  R.  Co.,  86  Miss.  571,  38 
So.  508. 

Plaintiff  reached  the  station  fifteen  min- 
utes before  the  train  started.  The  train 
was  then  at  the  station,  and  the  agent  of 
the  railroad  was  on  the  platform,  engaged 
in  receiving  freight  from  it.  Plaintiff  ap- 
plied to  the  agent  for  the  necessary  per- 
m.it  to  ride  on  the  freight,  and  was  told 
he  could  have  one  as  soon  as  the  agent 
had  time  to  inake  it  out.  None  was  fur- 
nished, and,  after  waiting  until  just  as 
the  train  was  moving,  plaintiff  stepped  on 
board.  The  testimony  of  the  agent  as  to 
whether  he  had  time  to  issue  the  permit 
was  evasive.  Held,  that  whether  a  rea- 
sonable opportunity  to  obtain  a  permit 
was  accorded  plaintiff  was  for  the  jury. 
Reed  v.  Great  Northern  R.  Co.,  78  N.  W. 
B74,   76   Minn.   163. 

Custom  of  conductor  to  furnish  per- 
mits.— Defendant  was  operating  a  freight 
train,  which  carried  passengers  on  per- 
mits issued  by  station  agents  and  con- 
ductors, and  plaintiff  was  ejected,  though 
he  had  a  ticket,  and  asked  the  conductor 
for  a  permit.  The  plaintiff  testified  that 
he  asked  the  station  agent  for  a  permit, 
and  was  told  to  get  it  from  the  conductor, 
which  was  denied  by  the  agent.  The  com- 
pany introduced  a  rule  by  which  con- 
ductors were  only  allowed  to  give  per- 
mits at  stations  where  no  tickets  were 
sold.  The  agent  had  not  been  furnished 
with  blank  permits  up  to  such  time,  and 
plaintiff's  evidence  showed  that  the  con- 
ductors had  been  in  the  habit  of  giving 
permits.  Held  sufficient,  in  an  action  for 
wrongful  ejection,  to  authorize  a  submis- 
sion of  an  issue  whether  it  was  the  cus- 
tom for  conductors  to  furnish  permits  to 
passengers  after  they  got  on  the  train. 
Houston,  etc.,  R.  Co.  v.  White  (Tex.  Civ. 
App.),  61  S.  W.  436;  Houston,  etc.,  R.  Co. 
V.  Jackson  (Tex.  Civ.  App.),  61  S.  W. 
440. 

Whether  plaintiff's  resistance  was  to 
enhance  damages. — Plaintiff,  a  passenger 
on  a  railroad,  traveling  on  a  mileage  book 
which  stated  in  plain  letters  that  it  was 
not  good  over  a  certain  bridge,  stated  to 
the  conductor  when  his  mileage  was 
taken  up  that  he  would  not  pay  the  fare 


§  3289 


CARRIERS. 


2850 


tion  of  the  substantial  violation  of  a  provision  in  a  street  car  transfer  that  it  was 
good  only  at  the  intersection  of  issuing  line  where  there  was  no  dispute  as  to  the 
fact  that  plaintiff  boarded  the  car  at  a  point  substantially  distant  from  the  inter- 
section, notwithstanding  testimony  of  the  plaintiff  that  she  first  waited  at  the  in- 
tersection between  five  and  ten  minutes  for  a  car,  that  none  came,  that  she  was 
just  convalescent,  that  the  day  was  windy  and  chilly,  and  that  she  walked  away 
on  the  street  of  intersection  and  boarded  the  car  at  the  distance  of  a  block  there- 
from.59 

Nonsuit  or  Direction  of  Verdict. — In  a  passenger's  action  for  personal  in- 
juries by  being  ejected,  a  prayer  requested  by  defendant  for  a  directed  verdict, 
based  upon  the  theory  that  plaintiff  directly  contributed  to  his  injury  by  his  in- 
toxication, was  properly  refused,  where  there  was  some  evidence,  though  slight, 
that  plaintiff  was  not  intoxicated.''''  And  in  an  action  for  wrongfully  ejecting 
a  passenger  on  her  return  trip,  the  plaintiff's  evidence  that  the  regular  fare  from 
her  starting  point  to  her  destination  was  a  certain  amount,  but  that  on  the 
present  occasion  she  bought  a  round-trip  ticket  for  a  less  amount,  is  sufficient 
to  show  her  right  to  a  return  passage,  so  as  to  justify  the  refusing  of  a  motion 
for  a  nonsuit.*'^  When  it  appears  that  upon  a  case  made  by  the  plaintiff's  evi- 
dence, all  taken  as  true,  the  defendant  is  not  liable,  and  that,  taking  the  evi- 
dence in  its  strongest  light  against  the  defendant,  the  plaintiff  has  presented  no 
case  upon  which  he  is  entitled  to  recover,  the  court  may  instruct  the  jury  to  re- 
turn a  verdict  for  the  defendant.®^ 

Plaintiff's  Belief. — It  is  held  that  it  is  error  to  submit  to  the  jury  the  ques- 


of  fifty  cents  charged  for  crossing  over 
such  bridge,  and  that  he  could  afford  to 
be  put  off  the  train  if  the  company  could 
stand  it.  He  was  not  molested  on  that 
trip,  but  on  his  return,  the  next  night, 
when  the  train  was  stopped  at  the  bridge 
for  the  bridge  conductor  to  collect  tolls, 
the  toll  was  demanded  and  refused,  and 
the  bridge  conductor  testified  that  he  told 
plaintiff  if  he  did  not  pay  he  would  have 
to  be  put  off.  He  said,  "Why  don't  you 
do  it?"  The  conductor  then,  said,  "If  you 
want  me  to  take  hold  of  you,  which  seems 
evident,  I  can  do  that,"  and  then  laid  his 
hand  on  plaintiff's  shoulder.  He  said, 
"That  is  all  I  want,"  and  paid  the  toll, 
taking  a  receipt.  Held,  that  the  evidence 
was  sufficient  to  justify  submitting  to  the 
jury  the  question  whether  plaintiff's  re- 
sistance until  the  assault  was  made  was 
for  the  purpose  of  enhancing  his  dam- 
ages. Patterson  v.  Southern  Pac.  Co.,  6fi 
S.  W.  308,  38  Tex.  Civ.  App.  67. 

Nature  of  contract  of  carriage. — Plain- 
tiff, whose  ejectment  from  defendant's 
train  was  unlawful,  if  his  contract  entitled 
him  to  ride  on  such  train,  produced  as 
proof  of  the  contract  the  information 
given  him  by  defendant's  agent  who  sold 
the  ticket  which  the  conductor  refused  to 
honor,  the  testimony  of  other  comrnuters 
as  to  their  customary  use  of  similar 
tickets,  and  an  admission  by  defendant 
that  it  sold  such  tickets.  A  bulletin  of 
the  company  declaring  how  such  tickets 
might  be  used  was  also  put  in  evidence. 
The  language  of  the  ticket  was  incon- 
clusive on  the  point  at  issue.  Held,  that 
the  submission  of  all  these  circumstances 
to  the  jury  on  the  question  what  was  the 


contract  between  the  railroad  company 
and  the  plaintiff  was  proper.  Wood  v. 
Delaware,  etc.,  R.  Co.,  63  Atl.  867,  73  N. 
J.  L.  357. 

Whether  plaintiff  had  notice  that  round 
trip  tickets  were  required  for  passage  on 
excursion  train. — Kirkland  v.  Charleston, 
etc.,  R.  Co.,  79  S.  C.  373,  00  S.  E.  068,  15 
L.  R.  A.,  N.  S.,  435. 

59.  Hanley  v.  Brooklyn  Heights  R.  Co., 
96  N.  Y.   S.   249,   110   App.   Div.  439. 

60.  Nonsuit  properly  refused. — Mary- 
land, etc.,  R.  Co.  V.  Tucker,  115  Md.  43, 
80  Atl.   688. 

61.  Daniels  v.  Florida,  etc.,  R.  Co.,  39 
S.   E.  763,   62  S.   C.   1. 

62.  Direction  of  verdict. — Roberts  v. 
Smith,   5  Ariz.   368,  52  Pac.   1130. 

Plaintiff  boarded  a  train  made  up  of 
two  freight  cars,  two  empty  coaches,  and 
the  superintendent's  car,  at  a  flag  station, 
where  it  had  slacked  up  on  his  signal,  but  • 
not  stopped.  Not  having  been  able  to 
purchase  a  ticket  because  the  station  was 
closed,  he  tendered  his  fare  to  a  con- 
ductor while  on  the  platform,  and  before 
he  had  entered  the  coach,  when,  by  order 
of  the  superintendent  of  the  road,  he  was 
told  to  get  off  the  train,  and  he  did  so 
after  it  had  stopped  and  his  money  had 
been  returned.  It  appeared  that  the  train 
was  a  special  freight,  and  no  person  had 
authority  to  permit  passengers  to  be  car- 
ried thereon  on  that  day  without  permis- 
sion of  the  superintendent.  It  was  not 
shown  that  plaintiff  suffered  any  dam- 
ages. Held,  that  the  giving  of  a  peremp- 
tory charge  for  defendant  was  not  error. 
Roberts  v.  Smith,  53  Pac.  1120,  5  Ariz. 
368. 
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tion  whether,  from  the  evidence  and  from  the  reading  of  the  contract  on  the 
back  of  a  railroad  ticket,  the  jury  find  that  plaintifif  believed  he  had  a  right  to 
use  the  ticket.^^ 

Misconduct  Justifying  Ejection. — It  is  held  that  in  an  action  against  a 
railroad  for  expelling  a  passenger,  it  is  error  to  submit  to  the  jury  the  question 
as  to  what,  and  how  much,  misconduct  of  the  passenger  would  justify  his  ex- 
pulsion, since  it  is  for  the  court  to  tell  the  jury  what  facts  disclosed  by  the 
proof  would  constitute  such  a  justification,  and  it  is  for  the  jury  to  determine 
whether  such  facts  were-  established  by  the  proof.®* 

Whether  Reasonable  Time  Given  to  Produce  Ticket  or  Pay  Fare. — 
Whether  a  passenger  was  given  a  reasonable  time  in  which  to  produce  his  ticket 
or  pay  his  fare  is  ordinarily  a  question  of  fact  for  the  jury.**^ 

Authority  of  Carrier's  Employee. — Ordinarily  in  an  action  for  being 
ejected  the  question  whether  the  carrier's  employee  was  acting  within  the  scope 
of  his  employment  is  for  the  jury  to  determine.^® 

Kind  of  Ticket  Purchased. — In  an  action  against  a  carrier  by  a  passenger 
for  wrongful  ejection,  it  appearing  that  plaintiff  has  lost  her  ticket,  and  defend- 
ant producing  secondary  evidence  of  its  contents,  consisting  of  the  testimony  of 
the  agent  as  to  what  sort  of  tickets  were  sold  for  the  excursion  in  question,  it  is 
proper  to  submit  to  the  jury  the  question  as  to  the  kind  of  ticket  plaintiff  pur- 
chased.®'^ 

Whether  Ticket  Gave  Right  to  Transportation  on  Certain  Train. — 
Where,  in  an  action  against  a  carrier  for  wrongful  ejection,  plaintiff's  ticket 
as  well  as  the  railroad  company's  rules  affecting  it  were  in  evidence,  the  legal 
effect  of  such  written  testimony  and  whether  plaintiff  was  entitled  to  ride  on  a 
given  train  was  for  the  court.*^ 


63.  Plaintiff's  belief.— Spiess  v.  Erie  R. 
Co.,  58  Atl.  116,  71  N.  J.  L.  90. 

64.  Misconduct    justifying    .ejection. — 

Baltimore,   etc.,   R.   Co.   v.  Kirby,   88   Md. 
409,  41  Atl.  777. 

65.  Whether  reasonable  time  given  to 
produce  ticket  or  pay  fare. — Seaboard, 
etc..  Railway  v.  Scarborough,  52  Fla.  425, 
42  So.  706. 

What  would  be  a  reasonable  time  within 
which  a  passenger  should  produce  and  ten- 
der the  extra  fare  demanded  on  a  train 
where  he  is  riding  without  a  ticket  is 
properly  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  Curl  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  417,  16  N.  W.  69,  19  N. 
W.  308. 

66.  Authority  of  carrier's  employee. — A 
conductor  shoved  from  the  platform  of  a 
street  car  a  man  who  had  paid  his  fare, 
but  who  was  noisy  and  abusive.  In  a  suit 
against  the  company,  held,  that  the  case 
was  properly  submitted  to  the  jury,  the 
facts  being  controverted  as  to  whether  the 
conduct  of  the  conductor  was  malicious, 
and  not  within  the  scope  of  his  authority. 
Flynn  v.  Central  Park  R.  Co.,  49  N.  Y. 
Super.   Ct.   81. 

It  is  for  the  jury  to  determine  whether 
a  railroad  ticket  agent,  who  expels  one  in- 
tending to  become  a  passenger  from  the 
station,  was  acting  within  the  scope  of 
his  employment,  so  as  to  render  his  em- 
ployer liable  for  injuries  inflicted  thereby 
on  the  passenger.  McKernan  v.  Manhat- 
tan R.  Co.,  54  N.  Y.  Super.  Ct.  354. 


There  being  no  express  agent  at  his 
destination,  after  arriving  there  the  pas- 
senger went  into  the  express  car  to  get 
goods  billed  to  him.  The  train  .'Started, 
but  was  stopped  on  the  conductor's  dis- 
covering him  in  the  car,  and  he  was  then 
told  tn  get  out  because  he  was  delaying 
the  train.  This  he  refused  to  do  unless 
he  could  get  his  express.  The  conductor 
then  started  the  train,  and  the  passenger 
attempted  to  get  out,  but,  finding  that  the 
car  had  passed  the  station  plaform,  he 
tried  to  withdraw  into  the  car,  when  he 
was  seized  by  the  conductor,  who  was  on 
the  ground,  and  pulled  out.  Held,  that 
whether  the  conductor  was  acting  within 
the  scope  of  his  duties,  he  having  no  au- 
tliority  to  eject  persons  in  the  express  car 
without  right,  was  for  the  jury.  Fremont, 
etc.,  R.  Co.  V.  Root,  69  N.  W.  397,  49  Neb. 
900. 

Whether  the  first  assault  upon  one 
who  was  ejected  from  a  railroad  train  was 
begun  by  the  railroad  company's  serv- 
ants while  acting  within  the  scopf  of 
their  employment  should  be  submitted  to 
the  jury.  McDonald  v.  St.  Louis,  etc.,  R. 
Co.    (Mo.   App.),  146   S.  W.   83. 

67.  Kind  of  ticket  purchased. — Daniels 
V.  Florida,  etc.,  R.  Co.,  39  S.  E.  762,  62  S. 
C.  1. 

68.  Whether  ticket  gave  right  to  trans- 
portation on  certain  train. — Chicago,  etc., 
R.  Co.  V.  Carroll  (Tex.  Civ.  App.),  151  S. 
W.    1116. 
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The  reasonableness  of  a  provision  in  a  transfer  ticket  that  it  is  good  only 
at  intersection  of  issuing  line  is  a  question  of  law.®^ 

Construction  of  Contract  for  Carriage. — Where  a  firm  contracted  with  a 
railway  company  in  consideration  of-  a  ticket  entitling  either  one  of  the  firm  to 
travel  on  the  company's  passenger  trains,  and  the  company  issued  to  the  iirm 
an  annual  pass,  on  expiration  of  which  the  firm  applied  for  and  procured  a  re- 
newal, but  on  the  expiration  of  the  latter  did  not  apply  for  another  renewal,  the 
question  whether  it  was  the  company's  duty  to  issue  a  renewal  without  applica- 
tion is  for  the  jury  to  determine  in  accordance  with  a  practical  construction  put 
upon  the  contract  by  the  parties  themselves.'" 

As  to  Care  Exercised  by  Plaintiff.^Where  a  passenger,  who  was  ejected 
from  a  railway  train,  exercised  the  required  care  to  ascertain  whether  he  was  on 
the  right  train,  or  in  the  proper  car  of  the  train,  to  reach  his  destination,  is  gen- 
erally a  question  of  fact.'^  As  is  also  the  question  whether  he  used  the  proper 
care  after  the  ejection.''^  Whether  an  aged  female  passenger,  on  being  ejected 
from  a  train,  was  guilty  of  contributory  negligence  in  disembarking  at  a  place 
designed  by  the  carrier's  employees,  is  for  the  jury.''^ 

Proximate  Cause  of  Injury. — Whether  the  ejection  of  plaintiff  was  the 
proximate  cause  of  injuries  arising  on  his  continuation  of  the  journey  by  ve- 
hicle is  ordinarily  a  question  for  the  jury.'^* 

Right  to  Punitive  Damages. — Where,  in  an  action  for  wrongful  ejection, 
malice  and  wilfulness  authorizing  the  award  of  punitive  damages  may  be  in- 
ferred from  the  evidence,  it  is  the  province  of  the  jury  to  determine  such  ques- 
tion.'^B 


69.  Reasonableness  of  provision  in  trans- 
fer.— Hanley  v.  Brooklyn  Heights  R.  Co., 
96  N.  Y.  S.  249,  110  App.  Div.  429. 

70.  Construction  of  contract  for  car- 
riage.— •Knopf  V.  Richmond,  etc.,  R.  Co., 
85   Va.   769,   8   S.   E.   787. 

71.  As  to  care  exercised  by  plaintiff. — 
Spirk  V.  Chicago,  etc.,  R.  Co.,  57  Neb. 
565,   78   N.   W.   272. 

Examination  of  ticket  by  passenger. — 
It  is  held  that  whether  due  diligence  in 
the  effect  to  get  on  the  right  train  re- 
quires the  passenger  to  examine  his  ticket 
is  ordinarily  a  question  for  the  jury.  Levan 
V.  Atlantic,  etc.,  R.  Co.,  86  S.  C.  514,  68 
S.   E.   77. 

72.  Care  used  after  ejection. — Tilburg 
V.  Northern  Cent.  R.  Co.,  217  Pa.  618,  66 
Atl.  846,  12  L.  R.  A.,   N.  S.,  359. 

Illustrations. — Whether  a  passenger 
wrongfully  ejected  from  a  train  acted  as 
a  reasonably  cautious  person  in  going 
back  to  the  station  held  for  the  jury. 
Clare  v.  Northwestern  Pac.  R.  Co.  (Cal. 
App.),  131  Pac.  328. 

Whether  a  passenger,  who,  being  put 
off  the  train  at  a  station  other  than  hers, 
walked  the  rest  of  the  night  in  the  rain  to 
her  station,  was  justified  in  so  doing,  so 
as  to  be  entitled  to  recover,  as  part  of 
her  .damages,  for  her  resulting  sickness, 
is  a  question  for  the  jury;  she  testifying 
that  she  was  without  money  to  pay  for 
hotel  accommodations  or  for  transporta- 
tion, and  knew  no  one  in  the  place.  Drew 
V.  Wabash  R.  Co.,  139  Mo.  App.  459,  107 
S.   W.   478. 

Evidence  that  when  passengers,  a 
woman  and  young  child,  were  ejected  at 


W.  from  a  train  for  S.  by  way  of  C,  hav- 
ing asked  defendant's  agent  for  a  ticket 
for  S.  by  way  of  C,  and  been  furnished 
with  one  for  S.  by  way  of  H.,  the  next 
train  for  S.  by  way  of  H.  would  not  ar- 
rive for  seven  or  eight  hours,  that  it  was 
a  cold  winter  day,  that  the  waiting  room 
v/as  unheated,  and  that  they  were  with- 
out money  to  procure  accommodations,  is 
sufficient  to  go  to  the  jury  on  the  ques- 
tion of  a  carriage  trip  back  to  the  initial 
station  taken  by  them,  having  been  a 
necessity  forced  on  them  by  defendant's 
breach  of  duty,  and  so  prevents  it  being 
said  as  matter  of  law  that  their  duty  to 
minimize  the  damage  required  them  to 
remain  at  W.,  and  obtain  accommodations 
there  till  arrival  of  such  next  train.  Levan 
V.  Atlantic,  etc.,  R.  Co.,  68  S.  E.  770,  86  S. 
C.   514. 

73.  Central,  etc.,  R.  Co.  v.  Bagley,  173 
Ala.    611,    55    So.    894. 

74.  Proximate  cause  of  injury. — Chi- 
cago, etc.,  R.  Co.  V.  Spirk,  70  N.  W.  926, 
51   Neb.    167. 

75.  Right  to  punitive  damages. — Short 
V.  St.  Louis,  etc.,  R.  Co.,  3  50  Mo.  App. 
359,  130  S.  W.  488;  Norman  v.  Southern 
R.  Co.,  65  S.  C.  517,  44  S.  E.  83,  95  Am. 
St.  Rep.  809;  Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  Atl.  688. 

Illustration. — Where,  in  an  action  for 
ejection  of  a  passenger  from  a  street  car 
for  alleged  nonpayment  of  fare,  plaintiff's 
evidence'  showed  that  though  he  offered 
no  resistance  to  being  ejected  from  the  car 
except  by  catching  hold  of  the  hand  rails 
to  prevent  himself  from  being  thrown  off, 
and   that   the   conductor    used     excessive 
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§  3290.  Whether  Plaintiff  Was  Passenger. — In  an  action  for  wrongful 
ejection  the  question  whether  the  plaintiff  was  a  passenger  is  one  for  the  jury- 
to  determine  where  the  evidence  is  conflicting,''^  or  where  the  question  depends 
upon  the  inference  to  be  drawn' from  the  testimony^'''  If  there  be  no  testimony 
from  which  the  inference  can  be  drawn  that  the  plaintiff  was  a  passenger,  then 
an  order  of  nonsuit  would  be  proper  J  ^ 


force,  struck  plaintiff,  and  stamped  on  his 
feet,  it  was  proper  to  submit  the  question 
of  punitive  damages  to  the  jury.  Madigan 
V.  St.  Louis  Trans.  Co.,  93  S.  W.  316,  117 
Mo.  App.  138. 

Plaintiff,  who  was  rightfully  a  passenger 
on  defendant's  train,  was  wrongfully 
ejected  therefrom  at  night  in  the  country. 
Plaintiff  testified  that  the  conductor  and 
brakeman  took  hold  of  him  and  forcibly 
ejected  him,  in  the  presence  of  other  pas- 
sengers, and  that  the  conductor  was  rude, 
stern,  harsh,  and  humiliating  in  his  de- 
meanor towards  plaintiff.  Held,  that  such 
facts  were  sufficient  to  justify  the  submis- 
sion of  the  issue  of  plaintiff's  right  to 
punitive  damages.  Parrott  v.  Atlantic, 
etc.,  R.  Co.,  53  S.  E.  432,  140  N.  C.  54fi. 

Where,  in  an  action  for  wrongful  as- 
sault in  ejecting  a  passenger  from  a  street 
car  for  nonpayment  of  fare,  it  appeared 
the  conductor  was  notified  by  plaintiff  and 
his  companion  that  he  had  paid  his  fare, 
but  the  conductor,  notwithstanding  this 
fact,  made  an  unnecessary  assault  on 
plaintiff,  striking  him  several  limes  in  the 
face,  and  causing  blood  to  flow  from  his 
nose,  and  bruising  and  scratching  his  face, 
and  that  defendant  ratified  the  acts  of  the 
conductor,  the  evidence  justified  the  sub- 
mission of  plaintiffs  right  to  recover  ex- 
emplary damages  to  the  jury.  Denison, 
etc.,  R.  Co.  V.  Randell,  G9  S.  W.  101?.,  S9 
Tex.  Civ.  App.  460. 

76.  Whether  plaintiff  was  passenger. — 
Hogner  v.  Boston  Elev.  R.  Co.,  198  Mass. 
260,  84  N.  E.  464,  15  L.  R.  A.,  N.  S.,  960; 
Meyer  v.  Second  Ave.  R.  Co.,  21  N.  Y. 
Super.   Ct.  805. 

77.  Martin  v.  Southern  R.  Co.,  51  S.  C. 
150,  28  S.  E.  303,  citing  Littlejohn  v. 
Richmond,  etc.,  R.  Co.,  49  S.  C.  12,  26  S. 
E.  967;  Missouri,  etc.,  R.  Co.  v.  Brown 
(Tex.  Civ.  App.),  156  S.  W.  519. 

Good  faith  of  plaintiff". — "If  plaintiff  en- 
tered the  car  in  good  faith,  honestly  be- 
lieving in  his  ticket,  he  was  a  passenger. 
*  *  *  The  question  of  his  good  faith,  of 
course,  is  for  the  jury."  Short  v.  St. 
Louis,  etc.,  R.  Co.,  150  Mo.  App.  359,  130 
8.  W.  488.  See  Powell  v.  St.  Louis,  etc., 
R.  Co.,  229  Mo.  246,  129  S.  W.  963. 

Where  defendant  railroad  by  mistake 
advertised  that  round  trip  tickets  would 
be  for  sale  at  a  reduced  rate  at  a  station 
upon  its  line  which  in  fact  was  merely  a 
flag  station,  and  there  was  evidence  that 
plaintiff  knew  these  facts,  and  on  board- 
ing a  train  refused  to  pay  the  fare  to  the 
next  station  at  which  a  regular  ticket 
could  be  procured,  tendering  to  the  con- 


ductor the  round  trip  rate  advertised,  it 
was  proper,  in  an  action  by  plaintiff  to 
recover  for  being  ejected  from  the  train, 
to  submit  to  the  jury  the  issue  of  plain- 
tiff's good  faith.  Cluck  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  Civ.  App.  112,  101  S.  W.  1021. 

Nonsuit  erroneous. — The  refusal  of  a 
conductor  in  charge  of  a  passenger  train 
to  accept  a  ticket  offered  for  passage,  and 
his  subsequent  refunding  of  the  fare  col- 
lected in  lieu  thereof,  and  accepting  and 
punching  the  ticket,  saying  that  he  had 
ejected  the  person  offering  the  ticket  from 
the  train  as  a  joke,  and  the  acceptance  and 
retention  of  it  by  a  second  conductor,  the 
only  objection  made  to  the  ticket  being 
that  it  was  a  "scalper's"  ticket,  furnishes 
some  evidence  that  the  person  offering  it 
was  entitled  to  the  rights  of  a  passenger, 
and  that  objection  to  the  ticket,  if  any, 
had  been  waived,  and  therefore  it  was  er- 
ror to  nonsuit  such  person  in  an  action  by 
him  for  wrongful  ejection.  Iseman  v. 
South  Carolina,  etc.,  R.  Co.,  30  S.  E.  488, 
52   S.   E.   566. 

Illustrations. — One  having  a  ticket  good 
on  the  day  of  sale  only  boarded  a  train 
shortly  after  midnight  on  such  day,  and, 
on  being  told  that  he  could  not  ride  on 
such  ticket,  offered  to  pay  the  difference 
between  the  full  fare  and  the  redemption 
value  of  his  ticket.  The  conductor  re- 
fused, in  accordance  with  a  rule  which 
the  passenger  did  not  know  of,  and  put 
him  off  at  a  way  station,  which  was  not 
lighted,  and  plaintiff  was  injured  by  a 
train  passing  on  an  adjacent  track.  Held, 
that  the  case  should  have  been  submitted 
to  the  jury  to  determine  whether  plaintiff 
was  a  passenger  or  a  trespasser,  and 
whether  the  company  was  negligent. 
Arnold  v.  Pennsylvania  R.  Co;,  115  Pa. 
135,  8  Atl.  213,   2  Am.   St.   Rep.   542. 

Where  one  having  a  ticket  entitling 
him  to  ride  as  a  passenger  on  a  train 
boarded  said  train  at  an  unusual  time  and 
place,  and  while  it  was  in  motion,  and  on 
a  portion  thereof  where  passengers  were 
not  ordinarily  received,  but  with  the  in- 
tention of  becoming  a  passenger,  and,  be- 
ing ordered  off'  by  an  employee  of  the 
railway  company,  jumped  off  the  train 
while  it  was  still  in  motion,  _  and  was 
thereby  injured,  it  was  for  the  jury  to  say 
whether  he  was  a  trespasser.  Martin  v. 
Southern -R.  Co.,  28  S.  E.  303,  51  S.  C. 
150. 

78.  Where  nonsuit  proper. — Martin  v. 
Southern  R.  Co.,  51  S.  C.  150,  28  S.  E. 
303. 
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§  3291.  Questions  as  to  Carrier's  Regulations. — The  reasonableness  of 
a  given  rule  or  regulation  adopted  by  a  carrier  of  passengers  is,  in  an  action  for 
ejection,  a  question  for  the  court. '''^  Thus,  it  has  been  held  that  the  reasonable- 
ness of  regulations  requiring  passengers  to  surrender  their  tickets  without  re- 
ceiving a  check  in  return,^*'  requiring  passengers  for  way  stations  to  surrender 
their  tickets  immediately  after  leaving  the  principal  or  regular  stopping  place 
nearest  their  destination, ^i  regulating  excess  rates  and  rebate  checks,*^  fixing 
the  maximum  amount  for  which  change  will  be  made,*^  or  forbidding  riding  oa 
the  platform,^*  is  for  the  determination  of  the  court.  Where  there  is  no  evi- 
dence that  a  regulation  requiring  extra  fare  of  those  riding  in  a  chair  car  is  not 
lawful,  public,  uniform,  and  reasonable,  it  is  not  error  to  refuse  to  submit  to. 
the  jury  the  question  whether  it  possesses  those  qualities. ^^  Whether  a  regulation 
of  a  railroad  company  which  excluded  a  woman  from  a  car  set  apart  for  ladies, 
merely  on  account  of  color,  the  facts  being  undispmted,  was  a  reasonable  one,  was 
a  question  of  law  to  be  determined  by  the  court,  and  in  submitting  it  as  a  ques- 
tion of  fact  to  the  jury  the  court  committed  error. ^^ 

Application  of  Regulation  to  Particular  Case. — Where  a  regulation  re- 
quires the  payment  of  additional  fare  for  packages  too  large  to  be  carried  on  a 
passenger's  lap  without  incommoding  others,  a  package  may  be  so  large  as  to, 
require  the  conclusion  that  it  is  within  the  purview  of  the  regulation,  and  in 
such  case  the  court  might  as  a  matter  of  law  so  determine;  but  when  it  does  not 
necessarily  so  appear  the  question  becomes  one  of  fact  for  the  jury  to  deter- 
mine.s'^  The  court  should  charge,  instead  of  leaving  it  for  the  determination 
of  the  jury,  that  a  passenger  carrying  in  his  hands  two  rifles,  with  bayonets, 
attached,  besides  a  valise,  may  be  excluded  from  a  street  car  by  the  con- 
ductor, he  using  no  unnecessary  force,  under  a  rule  of  the  company  that  passen- 
gers shall  not  be  permitted  to  take  into  the  cars  dangerous  articles. ^^ 

§  3292.  Place  and  Manner  of  Ejection. — Place  of  Ejection. — Where 
the  evidence  is  conflicting  as  to  where  a  passenger  was  ejected,  the  question 
is  for  the  jury.^**     It  is  generally  a  question  for  the  jury  as  to  whether  the  car- 

79.  Reasonableness     of     regulations.—  114  Mo.  88,  21  S.  W.  457,  19  L.  R.  A.  269. 
Birmingham  R.,  etc.,  Co.  v.  McDonough,  87.  Application  of  regulation  to  particu^ 
153  Ala.  122,  44  So.   960,  13   L.   R.   A.,  N.  lar  case. — Morris  v.  Atlantic  Ave.  R.  Co., 
S.,  445.  116  N.  Y.  552,  32  N.  E.  I(i97,  holding  that 

80.  Regulations  as  to  surrender  of  it  is  for  the  jury  to  determine  whether 
tickets. — illlinois  Cent.  R.  Co.  v.  Whit-  two  parcels,  twenty  by  twenty-four  in- 
more,  43  111.  420,  92  Am.  Dec.  138,  holding  ches  in  size,  are  within  the  purview  of 
that  testimony  on   such   regulation  is   ad-  such  a  regulation. 

missible.  88.  Dowd  v.  Albany  Railway,  62  N.  Y.. 

81.  Vedder  v.  Fellows,  20  N.  Y.  126.  S.  179,  47  App.  Div.  202. 

82.  Excess  rates  and  rebate  checks. —  89.  Place  of  ejection. — The  conductor 
Weber  v.  Southern  R.  Co.,  43  S.  E.  888,  and  trainmen  testified  that  plaintiff  was 
65    S.   C.   356.                              _  put  off  the  train  at  a  certain  junction,  and 

83.  Regulation  as  to  making  change. —  one  of  plaintiff's  witnesses  testiticd  that 
Burge  V.  Georgia  R.,  etc.,  Co.,  133  Ga.  he  did  not  know  where  plaintiff  was  put 
423,  65  S.  E.  879,  18  Am.  &  Eng.  Ann.  off,  but  that  it  was  at  the  first  stop,  which 
Cas.  42.  was  usually  at  the  junction;  and  another 

84.  Forbidding  riding  on  platform. —  that  he  thought  plaintiff  was  put  off  at 
Montgomery  v.  Buffalo  R.  Co.,  165  N.  Y.  the  first  stop;  that  the  train  stopped  at 
139,  58  N.  E.  770,  affirming_  48  N.  Y.  S.  the  junction,  but  that  he  saw  no  lights, 
849,  24  App.  Div.  454,  wherein  it  was  held  which  was  his  only  reason  for  thinking 
that  a  conductor  is  justified  in  enforcing  that  plaintiff  was  not  ejected  at  the  junc- 
the  rule  against  a  passenger  who  stated  tion.  Two  other  witnesses  testified  that 
that  he  was  suffering  from  nausea,  and  plaintiff  was  put  off  at  a  street  corner 
might  have  to  relieve  himself  by  vomit-  some  blocks  from  the  junction,  and  that 
ing;  and  that  it  was  error  to -leave  the  he  came  to  the  place  where  they  were 
question  to  the  jury.  .standing    near   by,    and    spoke   to    them. 

85.  Extra  fare  for  riding  in  chair  car. —  Held,  sufficient  to  make  the  place  where- 
AVright  V.  Central  R.  Co.,  78  Cal.  360,  20  plaintiff  was  put  off  a  disputed  question 
Pac.   740.  for  the  jury.     Gaulker  v.  Detroit,  etc.,  R.. 

86.  Chilton    v.    St.    Louis,    etc.,    R.    Co.,  Co.,  90  N.  W.  660,  130  Mich.  666. 
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tier  exercised  reasonable  care  in  expelling  a  passenger  at  a  certain  place.^o 
Where  a  passenger,  who  offered  an  invalid  ticket,  was  permitted  to  ride  past 
several  stations  before  he  was  ejected,  and  he  was  put  off  at  a  place  remote  from 
shelter,  and  in  a  storm,  the  jury  might  consider  those  facts  in  determining 
whether  the  conductor  selected  such  place  intentionally.^i 

Manner  of  Ejection. — The  propriety  of  the  manner  of  ejection  is  usually  a 
question  for  the  jury,^^  ^s  whether  excessive  force  was  used.^^  Whether  the 
force  used  was  wanton  or  willful,  is  also  a  question  for  the  jury. 8*     Where  the 


90.  Whether  care  exercised  in  selfictlng 
place  of  ejection. — Central,  etc.,  R.  Co.  v. 
Bagley,   173  Ala.   611,   55   So.   894. 

Illustrations. — ^Whether  a  railroad  com- 
pany is  liable  for  ejecting  a  female  pas- 
senger, who  can  not  pay  fare,  on  a  dark, 
rainy  night,  at  a  point  in  a  swamp  several 
miles  from  a  station  where  shelter  could 
be  obtained,  should  be  left  to  the  jury. 
Jackson  v.  Alabama,  etc.,  R.  Co.,  35  So. 
353,   76    Miss.    703. 

Plaintiff,  who  was  ejected  from  defend- 
ant's train  at  a  station,  was  directed  by 
the  conductor  to  get  down  on  the  side 
nearest  the  station,  where  it  was  dark, 
and  where  he  was  compelled  to  cross  an- 
other track  to  get  to  the  station.  In  an 
action  to  recover  for  injuries  received  by 
plaintiff  being  struck  by  a  train,  due  on 
the  track  at  the  time  he  was  ejected,  held, 
that  the  question  whether  defendant  ex- 
ercised due  care  in  ejecting  plaintiif  was 
for  the  jury,  notwithstanding  plaintiff 
may  have  been  a  trespasser.  Arnold  v. 
Pennsylvania  R.  Co.,  115  Pa.  135,  8  Atl. 
213,  2  Am.  St.  Rep.  543. 

The  safe  character  of  the  place  at 
which  a  passenger  was  ejected  at  night 
was  for  the  jury,  where  plaintiff  testified 
that  on  leaving  the  car  she  was  compelled 
to  wade  through  mud  and  v.'eeds,  and  the 
evidence  for  defendant  tended  to  show 
that  there  were  sidewalks  in  the  vicinity, 
which  she  could  have  used.  Light  v. 
Harrisburg,  etc.,  R.  Co.,  4  Pa.  Super.  Ct. 
427. 

In  an  action  to  recover  for  the  death  of 
a  passenger,  expelled  from  a  train  at  a 
flag  station  and  on  a  stormy  night,  for 
failure  to  produce  his  ticket,  where  he 
was  afterwards  found  dead,  apparently 
having  been  killed  by  a  locomotive, 
"whether  the  servants  of  the  carrier  were 
guilty  of  negligence  was  a  question  for 
the  jury.  Tilburg  v.  Northern  Cent.  R. 
Co.,  317  Pa.  618,  66  Atl.  846,  13  L.  R.  A., 
TSr.  S.,  3.59. 

Intoxicated  passenger. — Plaintiff's  in- 
testate, on  a  cold  night  in  winter  and 
when  badly  intoxicated,  boarded  an  in- 
terurban  car  on  defendant's  electric  line. 
The  conductor  collected  his  fare,  but  aft- 
erwards ejected  him  at  a  point  three- 
quarters  of  a  mile  from  any  shelter  and 
where  the  snow  was  two  and  one-half 
feet  deep,  and  he  was  struck  and  killed 
hy  the  returning  car.  Held,  in  an  action 
to  recover  for  his  death,  that,  whether  or 
not  defendant  had  the  abstract  legal  right 


to  eject  him,  it  was  liable  if  it  failed  to 
exercise  reasonable  care  for  his  safety  in 
doing  so,  in  view  of  his  known  condition, 
which  was  a  question  for  the  jury.  Don- 
ovan V.  Greenfield,  etc.,  St.  R.  Co.,  183 
Fed.  536,  106  C.  C.  A.  73. 

Where  the  proofs  would  have  justified 
findings  that  decedent,  when  ejected 
from  defendant's  trolley  car,  was  so 
drunk  as  to  be  unable  to  stand  without 
assistance,  and  that  he  was  put  off  in  the 
nighttime,  where  the  snow  was  banked 
on  either  side,  twenty  yards  from  a  shel- 
ter shed,  the  question  whether  reasonable 
care  was  exercised  is  for  the  jury.  Mc- 
Coy V.  Millville  Tract.  Co.,  85  Atl.  358, 
83  N.  J.  L.  508. 

91.  Vankirk  v.  Pennsylvania  R.  Co.,  76 
Pa.    66,    18    Am.    Rep.    404. 

92.  Propriety  of  manner  of  ejection. — 
Gulf,  etc.,  R.  Co.  V.  Kuenhle,  4  Texas 
App.  Civ.  Cas.,  §  349,  16  S.  W.  177. 

93.  Whether  excessive  force  used.^ 
Illinois. — Pennsylvania  R.  Co.  v.  Connell, 
36   111.  App.   594. 

Maryland. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  Atl.  688. 

M/)i;i(?joto.— Willard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  N.  W.  465. 

Missouri. — Randell  v.  Chicago,  etc.,  R. 
Co.,  103  Mo.  App.  343,  76  S.  W.  493; 
Glover  V.  Atchison,  etc.,  R.  Co.,  139  Mo. 
App.   563,   108    S.   W.   105. 

Virginia. — Virginia,  etc.,  R.  Co.  v.  Hill, 
54  S.  E.  873,  105  Va.  739,  6  h.  R.  A.,  N. 
S.,    899. 

Where,  in  an  action  for  the  ejection  of 
a  passenger  from  an  electric  car  after  lie 
Iiad  become  a  trespasser,  there  was  evi- 
dence that  more  force  was  used  than  was 
necessary,  and  a  willful  and  unprovoked 
assault  had  been  committed,  the  weight 
of  such  testimony  was  for  the  jury.  Mills 
V.  Seattle,  etc.,  R.  Co.,  96  Pac.  520,  50 
Wash.  30,  19  L.  R.  A.,  N.  S.,  704. 

It  is  a  question  of  fact  for  the  jury 
whether  blows  were  struck  in  the  exer- 
cise of  justifiable  force  to  effect  an  ex- 
pulsion and  overcome  force  with  which 
the  passenger  was  resisting  it.  Coleman 
V.  New  York,  etc.,  R.  Co.,  106  Mass.  160. 

94.  Whether  force  wanton  or  virilful. — 
There  was  evidence  that  the  conductor 
told  the  passenger  to  pay  his  fare  or  he 
would  "bounce"  him  from  the  train;  that, 
assisted  by  the  brakeman,  he  pulled  him 
rather  violently  to  the  door  of  the  car,  in 
pushing  him  through  which  the  arm  of 
the   passenger    was    hurt;    that    when   the 
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conductor  ordered  a  passenger  to  leave  the  car,  and  put  his  hand  on  his 
arm,  and  the  passenger,  with  the  assistance  of  the  conductor  and  a  friend,  left 
the  car,  it  was  a  question  for  the  jury  whether  the  conductor's  act  showed  a 
disposition  to  use  force  to  remove  the  passenger  by  which  he  was  put  in  fear.®* 
In  an  action  for  maliciously  ejecting  the  plaintiff  from  defendant's  car,  where 
the  evidence  is  conflicting,  the  question  whether  the  plaintiff  was  pushed  off 
the  car  or  dropped  off,  is  one  for  the  jury  to  determine.*^ 

Ejection  from  Moving  Train  or  Car. — Whether  it  is  negligence  to  eject  a 
person  from  a  moving  train  or  car,  especially  where  it  is  moving  very  slowly, 
is  a  question  for  the  jury,  to  be  determined  from  the  rate  of  speed  as  well  as  the 
other  circumstances.®'^  But  to  attempt  to  eject  a  person  when  a  train  is  under 
full  headway  would  unquestionably  be  deemed  gross  carelessness  and  a  court 
would  be  fully  warranted  in  so  declaring  it.^^  The  removal  of  a  passenger, 
for  alleged  misconduct,  from  the  ladies'  car  to  another,  by  officers  of  the  train, 
while  the  train  is  moving  twenty  miles  an  hour,  is  not  negligent  or  wrongful 
per  se,  but  a  question  to  be  left  to  the  jury  under  all  the  facts  of  the  case.*® 

§§  3293-3320.  Actions  for  Personal  Injuries—!  3293.  In  General— 
What  Constitutes  Negligence. — Negligence  is  a  mixed  question  of  law  and 
fact.^  The  court  declares  what  is  negligence,  and  the  jury  find  the  facts  in 
the  particular  case,  and  report  to  the  court  what  such  facts  show  upon  the 
question  of  negligence,  viewed  in  the  light  of  what  the  court  has  declared  neg- 
ligence to  be. 2    What  is  and  what  is  not  negligence  is  always  a  question  for  the 


latter  in  going  down  the  steps,  which 
were  icy,  caught  hold  of  the  railing, 
the  brakeman  broke  his  hold;  and 
that  as  a  result  of  such  action  the  passen- 
ger received  considerable  injuries.  Held, 
that  a  finding  of  the  jury  that  the  force 
used  in  ejecting  the  passenger  was  wilful 
or  wanton  would  not  be  disturbed. 
Pennsylvania  R.  Co.  v.  Connell,  137  111. 
419,   20   N.   E.   89. 

Defendant  had  honored  a  passenger's 
ticket,  which  had  expired,  for  a  distance 
of  nearly  500  miles,  until  the  train  arrived 
at  B.,  where  a  change  of  conductors  was 
made.  The  conductor  refused  to  accept 
the  ticket,  and  demanded  the  passenger's 
fare,  which  she  was  unable  to  pay.  The 
conductor  permitted  her  to  ride  past  a 
number  of  stations,  when,  without  notify- 
ing her  of  his  intention  he  procured  a 
negro  policeman,  of  extraordinary  stat- 
ure and  strength,  armed  with  a  club,  and 
directed  him  to  eject  the  passenger,  which 
he  did  with  violence.  Held,  that  whether 
such  acts  were  wanton  and  willful,  were 
for  the  jury.  Randell  v.  Chicago,  etc.,  R. 
Co.,   102   Mo.  App.   342,   76   S.  W.   493. 

95.  Watson  v.  Oswego  St.  R.  Co.,  7 
Misc.  Rep.  562,  28  N.  Y.  S.  84,  58  N.  Y. 
St.  Rep.  356. 

96.  Mever  v.  Second  Ave.  R.  Co.,  21  N. 
Y.   Super.   Ct.  305. 

97.  Ejection  from  moving  train  or  car. 
— Southern  Kansas  R.  Co.  v.  Sanford,  45 
Kan.  372,  25  Pac.  891,  11  L.  R.  A.  432; 
Murphy  v.  Union  R.  Co.,  118  Mass.  228, 
cited  in  Healey  v.  City  Pass.  R.  Co.,  28 
O.   St.  23. 

In  an  action  for  negligence  in  expell- 
ing the  plaintiff  from  the  defendant's  car, 
whereby  he  was  run  over  and  injured,  it 


is  error  in  the  court  to  instruct  the  jury 
that  if  they  believe  the  defendant's  agent 
was  about  to  expel  the  plaintiff  he  should 
first  have  stopped  the  cars,  for  such  an 
instruction  withdraws  the  whole  question 
of  negligence  from  the  jury.  The  court 
can  not  single  out  an  isolated  fact,  and 
instruct  that  it  amounts  to  negligence  as 
matter  of  law.  Meyer  v.  Pacific  R.  Co., 
40  Mo.  151. 

Intoxicated  passenger. — Whether  it  is 
due  care  for  the  conductor  of  a  horse  car 
to  attempt  to  remove  an  intoxicated  pas- 
senger while  the  car  is  in  motion  is  a 
question  for  the  jury.  Murphy  v.  Union 
R.   Co.,   118   Mass.   228. 

98.  Meyer  v.  Pacific  R.  Co.,  40  Mo.  151. 

99.  Marquette  v.  Chicago,  etc.,  R.  Co., 
33   Iowa  562. 

1.  What  constitutes  negligence. — Mc- 
Murtray  v.  Louisville,  etc.,  R.  Co.,  67 
Miss.  601,  7  So.  401;  Zemp  v.  Wilming- 
ton, etc.,  R.  Co.  (S.  C),  9  Rich.  L.  84,  64 
Am.   Dec    763. 

"Negligence,  is  not  in  all  cases,  a  pure 
question  of  fact  for  the  jury,  but  is  often 
mixed  up  with  principles  of  law,  so  that 
negligence  becomes  a  conclusion  of  law 
rather  than  of  fact."  Derwort  v.  Looraer, 
21   Conn.   245. 

2.  McMurtray  v.  IvOuisville,  etc.,  R.  Co., 
67  Miss.  601,  7  So.  401;  Zemp  v.  Wilming- 
ton, etc.,  R.  Co.  (S.  C),  9  Rich.  L.  84,  64 
Am.  Dec.  763. 

Whether  a  carrier  has  exercised  the 
care  required  of  him  by  law  is  a  question 
for  the  jury  to  decide  upon  the  facts,  and 
an  instruction  that  the  carrier  owes  to  a 
passenger  the  greatest  care  to  save  him 
from  harm,  and  whether  the  carrier  has 
exercised    the    degree    of    care,    depends 
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jury  when  the  measure  of  duty  is  ordinary  and  reasonable  care.  In  such  cases 
the  standard  is  not  fixed  but  variable.  And  when  the  standard  shifts  with  the 
circumstances  of  the  case,  it  is,  in  its  very  nature,  incapable  of  being  deter- 
mined as  a  matter  of  law,  and  must  be  submitted  to  the  jury  to  determine  what 
it  is,  and  whether  it  has  been  comphed  with.s  But  when  the  standard  is  fixed, 
when  the  measure  of  duty  is  defined  by  the  law,  and  is  the  same  under  all  cir- 
cumstances, its  omission  is  negligence,  and  may  be  so  declared  by  the  court. 
And  so,  when  there  is  such  an  obvious  disregard  of  duty  and  safety  as  amounts 
to  misconduct,  the  court  may  declare  it  to  be  negligence  as  a  matter  of  law.* 
So  it  is  error,  requiring  the  grant  of  a  new  trial,  for  the  court  to  charge  the 
jury  that  any  given  state  of  facts  will  constitute  negligence,  unless  such  facts 
are  by  statute  declared  to  constitute  negligence. ^  Whether  railroad  employees 
were  negligent  in  not  going  to  the  assistance  of  a  passenger  whose  clothes  caught 
fire  from  alcohol  spilled  by  a  fellow  passenger  is  a  question  for  the  jury.^  And 
where  the  conductor  of  a  freight  train  while  riding  in  a  caboose  discovers  that 
the  car  is  on  fire  and  announces  the  fact  in  an  excited  manner,  whether  his 
conduct  was  such  as  naturally  to  lead  the  passengers  in  the  caboose  to  suppose 
that  they  were  in  a  place  of  danger  and  to  seek  safety  on  the  platform  is 
for  the  jury.'^ 

Determination  of  Existence  of  Negligence. — In  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries,  the  question  of  negligence  is  one  of  law, 
for  the  court,  where  the  facts  are  such  that  all  reasonable  men  must  draw  the 
same  inference  from  them,  and  when  the  conclusion  follows,  as  a  matter  of 
law,  that  no  recovery  can  be  had  on  any  view  of  the  evidence.^  So  if  there  is 
no  evidence  that  the  injury  was  due  to  the  negligence  of  the  carrier,  it  is  proper 
to  direct  a  verdict   for  the  defendant,^   sustain  a  demurrer  to  the  evidence,i° 


upon  the  circumstances,  and  on  the  jury's 
conception  of  what  was  the  highest  de- 
gree of  care,  and  whether  it  was  exer- 
cised, is  not  erroneous,  as  leaving  the 
jury  to  determine  for  themselves  what 
was  in  fact  care.  Carroll  v.  Charleston, 
etc.,   R.  Co.,  43   S.   E.  870,  65   S.  C.  378.  _ 

In  an  action  for  injuries  received  while 
getting  off  defendant's  street  car  at  a 
certain  building,  the  conductor  not  having 
been  notified  that  plaintiff  wished  to 
alight  at  that  point,  which  was  not  a  reg- 
ular stopping  .place,  the  car  having 
stopped  there  only  for  the  purpose  of 
throwing  a  switch,  a  charge  that  if  the 
conductor  failed  to  exercise  such  care  as 
a  very  cautious,  etc.,  person  would  have 
exercised  under  like  circumstances  to  see 
that  no  one  attempted  to  alight  from  the 
car  when  it  started,  such  failure  would 
be  negligence,  was  erroneous,  as  stating, 
in  effect,  that  such  was  the  conductor's 
duty  as  a  cautious  person,  instead  of 
leaving  that  question  for  the  jury.  Rapid 
Transit  R.  Co.  v.  Strong  (Tex.  Civ.  App.), 
108   S.  W.  394. 

It  is  a  question  for  the  jury  whether  or 
not  it  is  negligence  to  lock  the  door  of 
the  privy  on  a  railroad  car,  leaving  no 
person  in  attendance  to  unlock  it,  and 
stopping  the  car  over  a  cut  twenty  feet 
in  depth  without  giving  notice  to  the  pas- 
sengers of  the  danger  to  which  they 
would  be  exposed  if  they  attempted  to 
leave  the  car.  Wood  v.  Georgia  R.,  etc., 
Co.,  84  Ga.  363,  10  S.  E.  967. 


3.  Where  measure  of  duty  ordinary 
care. — 'West  Chester,  etc.,  R.  Co.  v.  Mc- 
Elwee,  67  Pa.  311. 

4.  Where  measure  of  duty  defined  by 
law. — West  Chester,  etc.,  R.  Co.  v.  Mc- 
Elwee,  67  Pa.  311. 

5.  Central,  etc.,  R.  Co.  v.  McKinney, 
116  Ga.  13,  42  S.  E.  329;  Augusta  R.,  etc., 
Co.  V.  Smith,  121  Ga.  29,  48  S.  E.  681; 
Atlantic,  etc.,  R.  Co.  v.  Bryant,  110  Ga. 
247,  34  S.  E.  350.  See  Pennsylvania  Co. 
V.  McCaffrey,  173  111.  169,  50  N.  E.  713, 
affirming  68   111.   App.    635. 

6.  Gulf,  etc.,  R.  Co.  V.  Shields,  9  Tex. 
Civ.  App.  652,  28  S.  W.  709,  29  S.  W.  652. 

7.  Chicago,  etc.,  R.  Co.  v.  James,  105 
Pac.  40,  81  Kan.  23. 

8.  Determination  of  existence  of  negli- 
gence.— Allen  V.  iNorthern  Pac.  R.  Co.,  77 
Pac.  204,  35  Wash.  321,  66  E.  R.  A.  804. 
See  McMurtray  v.  Louisville,  etc.,  R.  Co., 
67  Miss.  601,  7  So.  401;  St.  Louis,  etc.,  R. 
Co.  V.  Watson,  97  Ark.  560,  134  S.  W.  949; 
Farrier  v.  Colorado  Springs,  etc.,  R.  Co., 
42  Colo.  331,  95  Pac.  394;  Griffith  v.  Den- 
ver Consol.  Tramway  Co.,  14  Colo.  App. 
504,  61  Pac.  46. 

9.  Directing  verdict. — Providence,  etc., 
Steamship  Co.  v.  Clare,  137  II.  S.  45,  33 
L.  Ed.  109,  8  S.  Ct.  1094;  Rhea  v.  Minne- 

10.  Demurrer  to  evidence. — Woas  v.  St. 
Louis  Trans.  Co.,  198  Mo.  664,  96  S.  W. 
1017,  7  L.  R.  A.,  N.  S.,  231,  8  Am.  &  Eng. 
Ann.  Cas.  584. 
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or  enter  a  nonsuit. ^^  And  a  verdict  should  be  directed  for  the  defendant  where 
the  evidence  is  insufficient  to  justify  a  verdict  against  it.^^  Where  the  evi- 
dence is  conflicting/^  or  the  given  state  of  facts  is  such  that  reasonable  men  may 


apolis  St.  R.  Co.,  Ill  Minn.  371,  126  N. 
W.  823;  Serviss  v.  Ann  Arbor  R.  Co.,  169 
Mich.  564,  135  N.  W.  343.  See  Smaoska 
V.  Chicago  City  R.  Co.,  150  111.  App.  599; 
Levin  V.  Philadelphia,  etc..  R.  Co.,  77  All. 
450,  228  Pa.  266;  Lauchtamacher  v.  Bos- 
ton Elev.  R.  Co.,  100  N.  E.  1068,  214 
Mass.  103. 

"If  the  evidence,  in  the  most  favorable 
light  in  which  it  may  be  reasonably  con- 
sidered in  behalf  of  the  plaintiff,  does  not 
show,  nor  tend  to  show,  the  defendant 
guilty  of  the  negligence  causing  the  in- 
jury as  alleged  in  the  complaint,  then  the 
court  may  properly  grant  a  nonsuit  or 
direct  a  verdict  in  favor  of  the  defendant." 
Farrier  v.  Colorado  Springs,  etc.,  R.  Co., 
42  Colo.  331,  95  Pac.  294,  quoting  Lord  v. 
Pueblo,  etc.,  Refin.  Co.,  12  Colo.  390,  21 
Pac.   148. 

Where  plaintiff  fails  to  prove  that  the 
negligence  of  defendant  was  the  proxi- 
mate cause  of  the  injury,  a  verdict  is 
properly  directed  for  defendant.  Painter 
V.  Chicago,  etc.,  R.  Co.  (Neb.),  140  N.  W. 
787. 

In  an  action  against  the  owner  of  a 
street  railway  for  an  injury  caused  by 
falling  off  the  front  railing  of  a  street 
car,  and  being  run  over,  evidence  that  the 
driver  made  an  effort  to  rescue  plaintiff 
as  he  fell,  and  stopped  his  car  as  soon  as 
he  could,  shows  no  negligence  on  defend- 
ant's part,  so  far  as  running  over  plain- 
tiff is  concerned,  and  the  question  will 
not  be  submitted  to  the  jury.  Downey 
V.  Hendrie,  46  Mich.  498,  9  N.  W.  828,  41 
Am.    Rep.    177. 

In  an  action  against  the  owner  of  an 
ocean  steamer  by  a  passenger,  the  com- 
plaint alleged  that  plaintiff,  while  going 
from  his  cabin  to  the  dining  saloon,  which 
was  then  insufficiently  lighted,  tripped  on 
the  sockets  fixed  in  the  floor  and  used  to 
secure  the  tables,  and  was  thereby  in- 
jured; but  he  testified  that  when  he  got 
out  of  the  cabin,  and  while  closing  the 
door,  the  vessel  lurched,  and  he  slipped, 
and  that  his  toe  struck  the  socket,  so 
that  he  fell.  Held,  that  the  cause  of  the 
fall  was  the  action  of  the  sea,  and  it  was 
error  not  to  withdraw  from  the  consid- 
eration of  the  jury  the  question  of  neg- 
ligence in  the  lighting  of  the  saloon. 
Bruswitz  V.  Netherlands,  etc.,  Nav.  Co., 
64  Hun  262,  19  N.  Y.  S.  75,  46  N.  Y.  St. 
Rep.  623. 

11.  Nonsuit. — Farrier  v.  Colorado 
Springs,  etc.,  R.  Co.,  42  Colo.  331,  95  Pac. 
394. 

In  an  action  by  a  passenger  against  a 
railroad  company  for  injuries  caused  by 
falling  over  a  hand  bag  in  the  passage- 
way of  a  car,  a  nonsuit  was  properly  en- 
*^ered    where    the    evidence    showed    that 


plaintiff  did  not  see  the  bag  before  her 
foot  struck  it,  and  there  was  no  proof 
that  the  trainmen  knew  the  bag  was  there, 
or  that  it  had  been  there  for  such  a 
length  of  time  as  to  charge  them  with 
notice.  Kantner  v.  Philadelphia,  etc.,  R. 
Co.,   236   Pa.   283,   84  Atl.  774. 

The  electric  controller  of  a  summer  car 
blew  out,  and,  after  the  car  had  stopped, 
a  passenger  was  found  lying  on  the  ground 
some  fifteen  feet  back  from  the  rear  end 
of  the, car.  There  was  no  evidence  to 
show  how  she  came  there.  Held,  in  an 
action  by  her  to  recover  for  injuries  re- 
ceived, a  nonsuit  was  properly  entered. 
Green  v.  Pittsburg,  etc.,  St.  R.  Co.,  68 
Atl.  675,  219  Pa.  241. 

12.  Where  evidence  insufficient  to  sus- 
tain verdict. — Powers  v.  Chicago,  etc.,  R. 
Co.,    108    Minn.    319,    121   N.   W.   897. 

In  an  action  for  injuries  to  a  passen- 
ger by  a  missile  coming  through  a  open 
car  window,  plaintiff's  evidence  was  that 
the  missile  entered  through  an  open  win- 
dow on  the  side  next  to  a  passing  freight 
train,  that  it  was  a  bolt  with  a  nut  on  the 
end  of  it,  and  that  such  bolts  were 
largely  used  in  constructing  ordinary 
freight  cars,  while,  on  the  other  hand, 
there  was  evidence  that  the  missile  was 
thrown  through  an  open  window  on  the 
opposite  side  of  the  car  by  one  of  sev- 
eral boys  who  were  pelting  the  train 
as  it  went  by  them.  Held,  that  the 
evidence  as  to  whether  the  missile  came 
from  a  source  for  which  the  carrier 
was  responsible  was  insufficient  to  justify 
a  verdict  against  it,  and  that  a  verdict 
should,  therefore,  have  been  directed  in 
its  favor.  Pennsylvania  R.  Co.  v.  McCaff- 
rey, 149  Fed.  404,  79  C.  C.  K.  224. 

A  statement  of  a  person,  injured  by 
falling  from  a  platform  on  to  the  track  in 
front  of  an  approaching  engine,  that,  "I 
was  going  up  the  platform;  it  was  dark 
and  I  either  stumbled  or  was  crowded 
off  the  platform,"  was  not  a  sufficient 
proof  as  to  the  cause  of  the  injury  to  go 
to  the  jury.  Gebus  v.  Minneapolis,  etc., 
R.  Co.,  22  N.  Dak.  29,  133  N.  W.  227. 

13.  Where  evidence  conflicting. — United 
States. — Richmond,  etc.,  R.  Co.  v.  Pow- 
ers, 149  U.  S.  43,  37  L.  Ed.  642,  13  S.  Ct. 
748;  North  Jersey  St.  R.  Co.  v.  Purdy, 
142  Fed.  955,  74  C.  C.  A.  125;  Norfolk,  etc., 
Terminal  Co.  v.  Rotolo,  191  Fed.  4,  112  C. 
C.   A.   583. 

Delaware.  —  Freeman  v.  Wilmington, 
etc.,_  Tract.  Co.  (Del.),  80  Atl.  1001. 

District  of  Columbia. — Washington,  etc., 
R.  Co.  V.  Grant,  11  App.  D.  C.  107. 

Georgia. — Florida,  etc.,  R.  Co.  v.  Ru- 
dulph,  38  S.  E.  328,   113  Ga.  143. 

Massachusetts. — Morse  v.  Newton  St.  R. 
Co.,  100  N.  E.   1007,  313  Mass.   595;  Holli- 
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fairly  differ  on  the  question  as  to  whether  there  was  negligence  or  not/*  the 
determination  of  the  matter  is  for  the  jury.  In  the  appended  note  are  cited  nu- 
merous decisions  where  under  the  evidence  the  question  of  the  defendant's  neg- 
ligence was  held  for  the  jury.^^    Where  the  evidence  shows  causal  negligence/^ 


day  V.  Boston  Elev.  R.  Co.,  101  N.  E. 
1073,  214  Mass.  434. 

Michigan. — Dorrance  v.  Michigan  United 
R.   Co.,  175   Mich.  198,   141  N.  W.  697. 

Minnesota. — Gaflfney  v.  St.  Paul  City  R. 
Co.,    81    Minn.    459,    84    N.    W.    304. 

New  York. — Wolfkiel  v.  Sixth  Ave.  R. 
Co.,  38  N.  Y.  49;  Goodkind  v.  Metropoli- 
tan St.  R.  Co.,  87  N.  Y.  S.  523,  93  App. 
Div.  153;  McSwyny  v.  Broadway,  etc.,  R. 
Co.,  7  N.  Y.  S.  456,  54  Hun  637,  37  N.  Y. 
St.  Rep.  363,  4  Silvernail  495. 

Oregon. — Devroe  v.  Portland  R.,  etc., 
Co.,    64   Ore.    547,    131    Pac.    304. 

Virginia. — Chesapeake,  etc.,  R.  Co.  v. 
Barger,  113  Va.  688,  73  S.  E.  693. 

West  Virginia. — Duty  v.  Chesapeake, 
etc.,  R.  Co.,  70  W.  Va.  14,  73  S.  E.  331. 

Evidence  tending  to  establish  some 
act,  neglect,  or  default  upon  the  part  of 
a  carrier's  employees,  resulting  in  injury 
to  a  passenger,  can  not  be  withdrawn 
from  the  jury  merely  because  the  carrier 
adduces  preponderating  contradictory 
evidence.  Western  Maryland  R.  Co.  v. 
Shivers,  61  Atl.  618,  101  Md.  391. 

Where  plaintiff's  testimony  as  to  the 
manner  in  which  he  was  injured  while  at- 
tempting to  board  a  street  car  is  im- 
probable, and  defendant's  evidence  tends 
to  show  that  he  was  injured  on  a  different 
day  and  in  an  entirely  different  manner, 
it  is  error  to  take  the  case  from  the  jury. 
Chicago  City  R.  Co.  v.  Henry,  75  N.  E. 
758,  318  III.  93. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger  from  ex- 
posure to  cold  while  awaiting  removal  of 
obstruction  from  the  track  in  order  to 
reach  the  depot,  the  question  as  to  unrea- 
sonable or  unlawful  obstruction  was,  on 
conflicting  evidence,  for  the  jurj'.  Louis- 
ville, etc.,  R.  Co.  V.  Daugherty,  108  S.  W. 
336,  32  Ky.  L.  Rep.  1393,  15  L.  R.  A.,  N. 
.  S.,  740. 

Plaintiff,  while  a  passenger  on  defend- 
ant's horse  car,  was  thrown  from  the  plat- 
form by  the  jar  of  the  car  as  it  crossed 
a  switch,  resulting  from  the  misplace- 
ment of  the  tongue.  There  was  evidence 
that  the  switch  was  set  by  a  small  boy 
for  the  conductor,  and  that  the  car  was 
crossing  the  switch  at  a  high  rate  of 
speed,  in  violation  of  a  rule  of  defendant; 
that  the  rails  at  the  switch  were  loose; 
that  the  tongue  was  worn  down;  and  that 
these  defects  contributed  to  the  accident. 
This  evidence  was  contradicted.  Held, 
that  it  was  proper  to  submit  the  case  to 
the  jury.  Vail  v.  Broadway  R.  Co.,  6  Misc. 
Rep.  20,  26  N.  Y.  S.  59,  31  Abb.  N.  C.  56, 
58  .N.  Y.   St.   Rep.   134. 

Where,    in   an   action   for   injuries   to   a 

3  Car— 59 


passenger,  she  claimed  that  an  insufficient 
amount  of  drinking  v/ater  was  furnished, 
but  there  was  evidence  that  the  water 
tank  on  the  car  was  full  when  the  train 
started,  and  that  after  it  had  been  con- 
sumed by  the  passengers  drinking  water 
was  furnished  to  them  from  another  car, 
and  that  there  was  no  reason  for  plain- 
tiff suffering  thirst,  whether  the  carrier 
performed  its  duty  to  furnish  water  was 
for  the  jury.  Peck  v.  Atchison,  etc.,  R. 
Co.   (Tex.   Civ.   App.),  91   S.   W.   323. 

14.  Lincoln  Tract.  Co.  v.  McCarty,  76 
Neb.  819,  107  'N'.  W.  1031;  Wolfkiel  v. 
Sixth  Ave.  P.  Co.,  38  N.  Y.  49;  Richmond, 
etc.,  R.  Co.  V.  Powers,  149  U.  S.  43,  37  L. 
Ed.  643,  13  S.  Ct.  748;  Metropolitan  St. 
R.  Co.  V.  Warren,  74  Kan.  244,  86  Pac. 
131,  affirmed  in  89   Pac.  656. 

"When  the  question  of  negligence  is 
dependent  upon  inferences  to  be  drawn 
from  acts  and  circumstances  of  that 
character  that  different  intelligent  minds 
may  honestly  reach  different  conclusions 
on  the  question,  it  is  for  the  jury  to  de- 
termine, under  appropriate  instructions, 
whether  or  not  negligence  has  been  es- 
tablished." Farrier  v.  Colorado  Springs, 
etc.,  R.  Co.,  43  Colo.  331,  95  Pac.  394, 
quoting  Denver,  etc.,  R.  Co.  v.  Spencer, 
27   Colo.  313,  61  Pac.  606,  51  L.  R.  A.   131. 

In  an  action  for  personal  injuries  by 
being  thrown  from  a  car  by  defendant's 
manner  of  removing  an  intoxicated  per- 
son, held  that  whether  defendant  used 
reasonable  and  ordinary  care  to  avoid 
needless  injury  and  ill  treatment  of  plain- 
tiff during  the  removal  was  for  the  jury. 
Thayer  v.  Old  Colony  St.  R.  Co.,  101  N. 
E.  368,  314  Mass.  334,  44  L.  R.  A.,  N.  S., 
1135. 

In  a  suit  by  a  passenger  for  injuries  al- 
leged to  have  resulted  from  the  defective 
loading  of  logs  on  a  train,  it  appeared  that 
such  logs  were  usually  loaded  from  four 
and  one  half  to  six  feet  high,  but  that  the 
loads  in  question  were  about  seven  feet 
high;  that  the  bottom  tier  was  fastened 
with  eighteen-inch  stakes,  and  the  top  log 
secured  by  a  block  because  of  a  crooked 
log  underneath  it;  and  that  the  one  who 
loaded  the  logs  thought  the  loading  de- 
fective at  the  time.  Held,  that  the  ques- 
tion of  negligence  as  to  the  loading  was 
for  the  jury.  Keating  v.  Detroit,  etc.,  R. 
Co.,  104  Mich.  418,  62  N.  W.  575. 

15.  Question  of  negligence  held  for  jury. 
— Alabama. — Carleton  v.  Central,  etc.,  R. 
Co.,  154  Ala.  326,  46  So.  495. 

Arkansas. — St.    Louis,    etc.,    R.    Co.    v. 

16.  Where  evidence  shows  casual  neg- 
ligence.— Kansas,  etc.,  R.  Co.  v.  Mat- 
thews, 143  Ala.  298,  39  So.  207. 
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Jackson,  93  Ark.  119,  124  S.  W.  241. 

California. — Maxwell  v.  Fresno  City  R. 
Co.    (Cal.  App.),   89   Pac.   367. 

Delaware.  —  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.   (Del.),  5  Pen.  52,  63  Atl.  898. 

Florida. — Pensacola  Elect.  Co.  v.  Alex- 
ander, 58  Fla.  337,  50  So.  673. 

Georgia. — Columbus  R.  Co.  v.  Asbell,  133 
Ga.  573,  66  S.  E.  902;  Macon  R.,  etc.,  Co. 
V.  Castopulon,  11  Ga.  App.  242,  75  S.  E.  15. 

Illinois. — Chicago  Union  Tract.  Co.  ?/. 
May,  221  111.  530,  77   N.  E.  933,  affirming 

125  111.  App.  144;  Wyckoff  v.  Chicago  City 
R.  Co.,  234  111.  613,  85  N.  E.  237,  affirming 
136    111.   App.   342. 

Iowa. — Newman  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  72,  134  N.  W.  585;  Dieck- 
mann  v.  Chicago,  etc.,  R.  Co.,  145  Iowa 
250,  121  N.  W.  676,  31  L.  R.  A.,  N.  S.,  338, 
reversing  105  N.  W.  526. 

Kansas. — Metropolitan  St.  R.  Co.  v. 
Warren,  74  Kan.  244,  86  Pac.  131,  89  Pac. 
656. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Burke,  147  Ky.  694,  145  S.  W.  370;  Cen- 
tral  Kentucky  Tract.    Co.  v.   May    (Ky.), 

126  S.  W.   1092. 

Massachusetts.  —  Plummer  v.  Boston 
Elev.  R.  Co.,  198  Mass.  499,  84  N.  E.  849; 
Eldredge  v.  Boston  Elev.  R.  Co.,  203  Mass. 
582,  89  N.  E.  1041;  Magee  v.  New  York, 
etc.,  R.  Co.,  195  Mass.  Ill,  80  N.  E.  38P; 
Hebblethwaite  v.  Old  Colony  St.  R.  Co., 
193  Mass.  295,  78  N.  E.  477;  Black  i'.  New 
York,  etc.,  R.  Co.,  193  Mass.  448,  79  N.  E. 
797,  7  L.  R.  A.,  N.  S.,  148,  9  Am.  &  Eng. 
Ann.  Cas.  485. 

Michigan. — Dupuis  v.  Saginaw  Valley 
Tract.  Co.,  146  Mich.  151,  109  N.  W.  413. 

Minnesota. — Lacey  v.  Minneapolis  St. 
R.  Co.,  118  Minn.  301,  136  N.  W.  878. 

Mississippi.  —  Troutman  v.  Louisville, 
etc.,  R.  Co.,  95  Miss.  183,  48  So.  515. 

Missouri. — Schloemer  v.  St.  Louis 
Trans.  Co.,  204  Mo.  99,  102  S.  W.  565; 
Vessels  v.  Metropolitan  St.  R.  Co.,  129 
Mo.   App.   708,   108   S.   W.   578. 

Montana. — Taillon  v.  Mears,  29  Mont. 
161,  74  Pac.  421. 

Nebraska. — Coffey  v.  Omaha,  etc.,  St. 
R.  Co.,  79  Neb.  386,  112  N.  W.  589;  Chi- 
cago, etc.,  R.  Co.  V.  Troyer,  70  Neb.  393, 
103  N.  W.  680,  affirming  70  Neb.  287,  97 
N.  W.  308. 

New  Jersey. — Brower  v.  Public  Service 
Corp.,   74  N.  J.   L.  193,  64  Atl.  1053. 

New  York. — Weiller  v.  New  York  City 
R.  Co.,  100  N.  Y.  S.  1011,  51  Misc.  Rep. 
668;  Kleflmann  v.  Dry  Dock,  etc.,  R.  Co., 
93  N.  Y.  S.  741,  104  App.  Div.  416,  16  N. 
Y.  Ann.  Cas.  334;  Berry  v.  Utica,  etc., 
St.  R.  Co.,  78  N.  Y.  S.  543,  76  App.  Div. 
490;  Brettner  v.  Westchester  Elect.  R. 
Co.,  98  N.  Y.  S.  857,  49  Misc.  Rep.  508; 
Friedel  v.  Brooklyn  Heights  R.  Co.,  135 
N.  Y.  S.  3,  150  App.  Div.  304.  _ 

North  Carolina. — Cox  v.  High  Point, 
etc.,  R.  Co.,  147  N.  C.  353,  61  S.  E.  183; 
Smith  V.  North  Carolina  R.  Co.,  147  N.  C. 
448,  61  S.  E.  366,  17  L.  R.  A.,  N.  &.,  179; 
Briggs  V.   Durham  Tract.   Co.,  147   N.   C. 


389,  61  S.   E.  373. 

North  Dakota. — Hall  v.  Northern  Pac. 
R.  Co.,  16  N.  Dak.  60,  111  N.  W.  609,  14 
Am.  &  Eng.  Ann.  Cas.  960. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  v. 
Walker,  31  Okla.  494,  133  Pac.  492. 

Pennsylvania.  — ■  Snowden  v.  Philadel- 
phia Rapid  Trans.  Co.,  336  Pa.  53,  84  Atl. 
591;  Brooks  v.  Philadelphia,  etc.,  R.  Co., 
318  Pa.  1;  66  Atl.  872;  Thomas  v.  Phila- 
delphia Rapid  Trans.  Co.,  218  Pa.  219,  67 
Atl.  307;  Rhoads  v.  Cornwall,  etc.,  R.  Co., 
48  Pa.  Super.  Ct.  310. 

South  Carolina. — Mcjimpsey  v.  South- 
ern Railway,  89  S.  C.  132,  71  S.  E.  42; 
Dickerson  v.  Columbia,  etc..  Railroad,  88 
S.  C.  298,  70' S.  E.  728;  Ladshaw  v.  South- 
ern Railway,  90  S.  C.  462,  73  S.  E.  879. 

Washington. — Plattor  v.  Seattle  Elect. 
Co.,  44  Wash.  408,  87  Pac.  489;  Harkins 
V.  Seattle  Elect.  Co.,  53  Wash.  184,  101 
Pac.  836. 

Illustrations. — In  an  action  against  a 
street  car  company  for  personal  injuries 
by  a  crowd  at  an  amusement  resort,  where 
the  car  stopped,  rushing  in  and  attempt- 
ing to  turn  the  seats  while  plaintiff  was 
in  the  car  with  a  child,  catching  her  arm 
between  the  seat  backs,  etc.,  whether  the 
company's  employees  were  negligent  in 
not  protecting  plaintiff  held  a  jury  ques- 
tion. Glennen  v.  Boston  Elev.  R.  Co.,  93 
N.  E.  700,  307  Mass.  497,  32  L.  R.  A.,  N. 
S.,  470. 

A  male  passenger,  while  the  train  was 
in  motion,  left  the  day  coach  for  the 
smoking  car  to  use  a  closet  therein.  While 
on  the  platform  he  took  hold  of  the  knob 
of  the  door  of  the  smoker  when  a  porter 
took  hold  of  the  inside  knob  to  leave  the 
car.  The  passenger  stepped  aside,  and  the 
porter  opened  the  door  and  passed  out. 
The  porter,  though  seeing  the  passenger, 
who,  in  order  to  steady  him„pelf,  placed 
his  hand  on  the  side  of  the  door,  pulled 
the  door  shut  with  a  jerk  and  injured  the 
hand.  Held,  that  the  question  of  the  neg- 
ligence of  the  porter  was  for  the  jury.  St. 
Louis,  etc.,  R.  Co.  v.  Neely,  45  Tex.  Civ. 
App.  611,  101  S.  W.  481. 

Where  a  passenger,  after  alighting  on  a 
dark  night,  goes  along  a  narrow  elevated 
unlighted  walk  close  to  the  track  and  in 
some  way  falls  between  the  wheels  of  a 
passing  car  and  is  instantly  killed  without 
any  actual  witnesses  of  the  occurrence, 
the  question  of  negligence  of  the  railroad 
company  is  for  the  jury.  Tucker  v.  Pitts- 
burg, etc.,  R.  Co.,  75  Atl.  991,  227  Pa.  66. 

Where  an  accident  occurs  through  the 
breaking  apart  of  a  train,  and  collision  of 
the  parts,  shortly  after  an  inspection  of 
the  cars,  and  at  the  time  the  brakemen  ot 
the  train  are  away  from  their  posts,  in 
violation  of  the  rules  of  the  company, 
there  is  sufficient  evidence  of  negligence 
to  go  to  the  jury.  Delaware,  etc.,  R.  Co. 
V.   Ashley,   67   Fed.   209,   14   C.    C.   A.   368. 

Leaving  a  freight  car  on  a  side  track 
unsecured. — Webster  v.  Rome,  etc.,  R. 
Co.    (N.   Y.),   40   Hun   161. 
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or  makes  out  a  prima  facie  case  of  negligence,^''  or  where  it  is  reasonably  in- 
ferable from  the  facts  proven  that  a  passenger  was  injured  through  some  act  or 
omission  of  the  carrier's  servant,  which  might  have  been  prevented  by  a  high 
degree  of  care,i^  the  question  of  the  carrier's  negligence  is  for  the  jury.  Also 
it  is  for  the  jury  where  there  is  evidence  tending  to  show  negligence  on  the 
part  of  defendant,  though  it  is  not  shown  to  be  the  proximate  cause  of  the 
injury  to  the  passenger  on  its  train. ^^  How  far  the  negligence  of  the  carrier 
is  excused  by  the  act  of  the  passenger  is  a  question  for  the  jury.^*^ 

Whether  Presumption  of  Negligence  Rebutted. — Whether  the  carrier  has 
overcome  the  presumption  of  negligence  on  its  part  arising  from  the  plaintiff's 
evidence  is  a  question  for  the  jury.^^ 

Question  of  Gross  Negligence  or  Willfulness  or  Wantonness. — In  an 
action  against  a  carrier  for  injuries  to  a  passenger  in  determining  whether  ex- 
emplary  damages   should   be   awarded,   the   question   of   gross    negligence,^^    or 


17.  Prima  facie    case     of    negligence. — 

Sanson  v.  Philadelphia  Rapid  Trans.   Co., 
239   Pa.   505,   86  Atl.   1069. 

18.  Gottlob  V.  North  Jersey  St.  R.  Co., 
63  Atl.  1003,  73  N.  J.  Iv.  305. 

19.  Doolittle  V.  Southern  R.  Co.,  40  S. 
E.  133,  62  S.  C.  130. 

20.  How  far  act  of  passenger  excuses 
negligence  of  carrier. — In  an  action  to  re- 
cover for  injuries  received  by  plaintiff,  who 
at  the  time  of  tlie  accident  was  standing  on 
the  front  platform  of  the  rear  car,  it  ap- 
peared that  in  the  rear  car  was  a  notice  that 
"passengers  must  not  stand  on  the  plat- 
form;" that  the  road  was  in  an  unfinished 
state;  that  the  ties  were  wide  apart,  and 
the  rails  were  not  well  spiked;  that  the  ac- 
cident happened  from  the  "breaking  of  a 
cleat  at  the  end  of  one  of  the  rails;"  and 
that  none  of  the  passengers  inside  the  car 
were  injured.  Held,  that  the  question 
how  far  the  negligence  of  the  company 
was  excused  by  the  act  of  plaintiff  was 
for  the  jury.  Zemp  v.  Wilmington,  etc., 
R.  Co.  (S.  C),  9  Rich.  L.  84,  64  Am.  Dec. 
703. 

21.  Whether  presumption  of  negligence 
rebutted. — Florida. — Pensacola  Elect.  Co. 
V.  Bissett,  59  Fla.  360,  52  So.  367. 

///JMoij.— Chicago  City  R.  Co.  v.  Pural, 
224  111.  334,  79  N.  E.  686,  affirming  judg- 
ment, 127   111.   App.  653. 

Nevada. — Sherman  v.  Southern  Pac.  Co., 
33  Nev.  385,  115  Pac.  909,  denying  rehear- 
ing, 111  Pac.  416. 

Pennsylvania. — O'Conner  v.  Scranton 
Tract.  Co.,  ISO  Pa.  444,  36  Atl.  866. 

Rhode  Island. — Simone  v.  Rhode  Island 
Co.,  28  R.  I.  186,  66  Atl.  202,  9  L.  R.  A., 
N.  S.,  740. 

Virginia. — Washington-Virginia  R.  Co. 
V.  Bouknight,  113  Va.  696,  75  S.  E.  1032, 
Ann.   Cas.  1913E,   546. 

Illustrations. — Whether  the  presump- 
tion of  negligence  on  the  part  of  the  car- 
rier arising  from  the  testimony  of  a  pas- 
senger on  a  freight  train,  riding  in  the  car 
with  his  stock,  that  he  was  thrown  from 
it  while  in  motion  by  two  persons  un- 
known to  him,  was  overcome  by  the  testi- 
mony of  the  conductor  and  brakemen  on 


the  train  that  they  had  nothing  to  do  with 
his  being  thrown  off,  and  did  not  know 
of  it  till  long  after  its  occurrence,  is  a 
question  for  the  jury.  Louisville,  etc.,  R. 
Co.  V.  Board,  90  S.-W.  944,  38  Ky.  L.  Rep. 
921. 

In  an  action  for  damages  for  the  death 
of  a  passenger  on  defendant's  steamboat, 
caused  by  an  explosion,  the  evidence  for 
defendants  proved  that  it  was  not  an  ex- 
plosion of  the  boat's  boiler  or  machinery, 
and  tended  to  show  that  it  was  not  caused 
by  petroleum  or  gunpowder,  and  there 
was  some  evidence  that  just  before  the  ac- 
cident dynamite  had  been  taken  upon  the 
boat  by  some  unknown  person.  The  boat's 
officers,  and  others  who  examined  it  after 
the  explosion,  testified  that  they  did  not 
know  what  caused  it.  Held  that,  although 
the  judge  had  a  right  to  express  his  opin- 
ion of  the  character  and  weight  of  the  ev- 
idence, it  was  error  to  charge  the  jury 
to  find  for  defendants;  the  extent  to  which 
defendants  had  rebutted  the  presumption 
of  negligence. arising  from  the  happening 
of  the  accident  being  a  question  of  fact 
for  the  jury,  depending  upon  the  degree 
of  credit  to  be  given  to  defendant's  wit- 
nesses. Spear  v.  Philadelphia,  etc.,  R.  Co., 
119  Pa.  61,  12  Atl.  824. 

22.  Exemplary  damage — Question  of 
gross  negligence. — See  ii'azoo,  etc.,  R.  Co. 
V.  Humphrey,  36  So.  154,  S3  Miss.  721;  St. 
Louis,  etc.,  R.  Co.  v.  Fowler  (Tex.  Civ. 
App.),  93  S.  W.  484;  Yancey  v.  Boston 
Elev.  R.  Co.,  205  Mass.  162,  91  N.  E.  303, 
36  L.  R.  A.,  N.  S.,  1217. 

Evidence  that  a  car  was  run  at  an  unu- 
sual speed  and  was  derailed,  causing  in- 
juries to  a  passenger,  was  sufficient  to 
present  a  question  for  the  jury  as  to 
whether  the  carrier  was  guilty  of  gross 
negligence,  so  as  to  authorize  an  award 
of  exemplary  damages.  Louisville  St.  R. 
Co.  V.  Brownfield,  96  S.  W.  913,  39  Ky.  L- 
Rep.  1097. 

Where  a  passenger  on  a  street  car,  a 
girl  thirteen  years  of  age,  had  with  her  a 
bundle  which  was  a  large  one  for  a  girl 
of  her  size,  and  while  she  was  alighting 
with  it  and  had  one  foot  on  the  ground 


§  3293 


CARRIERS. 


2862 


willfulness  or  wantonness,^^  is  usually  for  the  jury.  But  the  question  whether 
defendant  was  guilty  of  gross  negligence  should  not  be  submitted  to  the  jury, 
where  there  is  no  evidence  from  which  it  can  be  inferred.^*  Where  defendant's 
conductor  replied  profanely  to  plaintiff's  husband,  on  being  remonstrated  with, 
with  reference  to  the  jerking  of  the  car  as  plaintiff  was  endeavoring  to  alight, 
resulting  in  injuries  to  her,  the  court  was  authorized  to  submit  the  issue  of 
punitive  damages. ^^  If  the  conductor  after  being  informed  that  an  aged  pas- 
senger is  sick  and  infirm  treats  him,  in  connection  with  the  negligence,  with 
indignity,  insult,  oppression,  or  inhumanity,  the  question  of  exemplary  damages 
should  be  submitted  to  the  jury.^^  And  where,  as  shown  by  her  evidence,  a 
sick  woman,  unable  to  walk,  was  placed  in  a  baggage  car  against  her  protest, 
and,  required  to  ride  on  a  wooden  chair  or  stool  without  the  comforts  provided 
in  a  regular  passenger  coach,  the  question  of  punitive  damages  is  for  the 
jury.^' 

Venue. — In  an  action  by  a  passenger  for  injuries  where  the  evidence  is  con- 
flicting, the  question  as  to  the  locality  of  the  injury  should  be  submitted  to  the 
jury  in  order  to  determine  jurisdiction. ^^ 

Where  Plaintiff  Should  Ride, — Where  a  shipper  of  goods  and  live  stock 


and  one  on  the  step,  the  conductor,  who 
was  watching  her,  caused  the  car  to  be 
started,  whereby  she  was  injured,  it  was 
proper  to  submit  the  question  of  gross 
negligence  to  the  jury.  Louisville  R.  Co. 
V.  Owens,  97  S.  W.  356,  29  Ky.  L.  Rep. 
1394. 

In  an  action  for  injuries  to  a  passen- 
ger, caused  by  the  car  in  which  he  was 
seated  having  been  switched  by  a  "kick- 
ing switcli,"  it  was  proper  to  submit  the 
question  of  punitive  damages,  for  gross 
negligence,  to  the  jury.  Yazoo,  etc.,  R. 
Co.  V.  Roberts,  40  So.  481,  88  Miss.  80. 

The  evidence  showed  that  the  train 
stopped  at  a  station,  and  that  plaintiff 
used  every  effort  to  alight  in  proper  time; 
that  the  conductor  had  gone  off,  while  the 
brakeman  did  nothing  to  warn  those  in 
charge  of  an  approaching  engine  that  its 
collision  with  the  car  in  which  plaintiff 
was  might  injure  passengers.  Held,  that 
the  court  was  justified  in  submitting  the 
question  of  gross  negligence  of  defend- 
ant's servants  to  the  jury.  East  Line, 
etc.,  R.  Co.  V.  Rushing,  69  Tex.  306,  6  S. 
W.   834. 

23.  Willfulness  or  wantonness. — Birm- 
ingham R.,  etc.,  Co.  V.  Fisher,  173  Ala. 
623,  55  So.  995;  McKittrick  v.  Greenville 
Tract.  Co.,  88  S-  C.  91,  70  S.  E.  414. 

If  defendant's  motorman  saw  plaintiff 
alighting  and  started  the  car  with  a  jerk, 
whereby  she  was  injured,  the  question 
whether  the  starting  of  the  car  was  wan- 
ton was  for  the  jury.  Birmingham  R., 
etc.,  Co.  V.  Moore,  163  Ala.  43,  50  So.  115. 
See  Birmingham  R.,  etc.,  Co.  v.  Selhorst, 
165   Ala.   475,   51    So.    568. 

In  a  passenger's  action  for  injuries 
caused  by  his  hands  being  caught  in  the 
swinging  gates  of  the  car,  question  of 
wantonness  held  to  be  for  the  jury,  al- 
though the  motorman  testified  that  be- 
fore starting  the  car  he  looked  back  and 
saw  no  one  attempting  to  alight.     Birm- 


ingham R.,  etc.,  Co.  V.  Taylor,  60  So.  979, 
6  Ala.  App.   661. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained  in 
jumping  from  a  moving  train,  where  plain- 
tiff had  tendered  his  fare  to  M.,  a  regular 
scheduled  station,  and  the  conductor  had 
orders  to  stop  and  to  take  a  siding  there 
if  he  arrived  later  than  a  certain  time,  as 
he  did,  but  though  plaintiff  urged  that  it 
be  stopped,  stating  that  his  child  was  to 
be  buried  that  afternoon,  the  train  was  not 
stopped,  the  plaintiff  had  the  right  to  have 
the  train  stopped  at  M.,  and  the  extraor- 
dinary and  unfeeling  conduct  of  the  con- 
ductor was  some  evidence  of  a  willful, 
wanton,  and  reckless  disregard  of  plain- 
tiff's rights  sufficient  to  be  submitted  to 
the  jury  on  the  question  of  punitive  dam- 
ages. Owens  V.  Atlantic,  etc.,  R.  Co.,  67 
S.   E.  993,  152  N.   C.  439. 

In  an  action  for  injuries  to  a  passen- 
ger, where  the  evidence  showed  that  the 
conductor  promised  a  young  girl  that  he 
would  assist  her  when  her  station  was 
called,  that  at  her  station  her  father  asked 
the  conductor  if  any  passengers  were 
aboard  for  that  station,  and  that  he  said 
he  did  not  know,  and  that  the  train  was 
not  stopped  at  the  usual  stopping  place 
and  passengers  were  not  instructed  to  get 
out,  it  is  sufficient  to  carry  the  case  to  the 
jury  on  the  question  of  wantonness. 
Martin  v.  Southern  Railway,  58  S.  E.  3, 
77  S.  C.  370. 

24.  Lanci  v.  Boston  Elev.  R.  Co.,  197 
Mass.  32,   83  N.   E.   1. 

25.  Birmingham  R.,  etc.,  Co.  v.  Glenn 
(Ala.),  60  So.  111. 

26.  Dawson  v.  Louisville,  etc.,  R.  Co.,  4 
Ky.  L.  Rep.  731. 

27.  Nashville,  etc..  Railway  v.  Black- 
mon,  7  Ala.  App.  530,  61  So.  468. 

28.  Venue. — Louisville,  etc.,  R.  Co.  v. 
Grimes,  150  Ky.  219,  150  S.  W.  346. 
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accompanied  them  and  was  entitled  to  ride  as  a  passenger,  the  question  as  to 
whether  he  should  ride  in  the  freight  car  or  in  the  caboose,  in  the  absence  of  a 
contract  provision,  is  for  the  jury.^^ 

Whether  Engineer  Properly  Construed  Orders. — Where  orders  given  to 
the  engineer  of  a  train,  when  read  in  connection  with  the  rules  and  usages  of 
the  company,  were  ambiguous,  the  question  whether  the  engineer  placed  a  proper 
construction  upon  them  was  one  of  fact  in  an  action  for  injuries  to  a  passen- 
ger.^** 

§  3294.  Existence  of  Relation  of  Carrier  and  Passenger. — Where  the 
facts  are  uncontroverted,  the  existence  of  the  relation  o-f  carrier  and  passenger 
is  a  question  of  law.^^  It  is  not  error  to  fail  to  submit  to  the  jury  a  question 
upon  which  there  is  no  evidence.^  ^  Where,  in  an  action  against  a  carrier  to 
recover  for  the  death  of  a  railway  mail  clerk,  the  evidence  conclusively  shows 
that  decedent  at  the  time  of  his  death  was  rightfully  on  defendant's  train,  the 
direction  of  a  verdict  in  favor  of  plaintiff  on  the  issue  as  to  whether  or  not  he 
was  a  trespasser  on  the  train  is  warranted.^^  The  determination  of  the  ques- 
tion whether  the  relation  existed  in  a  particular  case  is  for  the  jury  where  the 
evidence  is  conflicting,^*  or  such  that  reasonable  minds  might  draw  different 
conclusions  therefrom.^^  In  the  appended  note  will  be  found  numerous  in- 
stances where  the  question  was  held  for  the  jury.^^     Usually  it  is  a  question 


29.  Where  plaintiff  should  ride. — Pitts- 
burgh, etc.,  R.  Co.  V.  Brown,  178  Ind.  11, 
97  N.  E.  145. 

30.  Whether  orders  properly  construed. 

— Willard  v.  Iowa  Cent.  R.  Co.,  108  Minn. 
304,  123  N.  W.  169. 

31.  Existence  of  relation  of  carrier  and 
passenger. — O'Donnell  v.  Chicago,  etc., 
R.  Co.,  106  111.  App.  387.  See  McBride  v. 
Milwaukee  Elect.  R.,  etc.,  Co.,  148  Wis. 
17,  133  'N.  W.  1111. 

32.  Where  plaintiff's  decedent,  an  em- 
ployee of  defendant  carrier,  having  a  free 
pass,  entered  defendant's  train,  and  was 
received  as  a  passenger  and  permitted  to 
ride,  and  there  was  no  evidence  that  the 
employees  of  the  train  did  not  know  that 
decedent  was  riding  on  a  free  pass,  or 
that  they  were  deceived  as  to  his  status 
on  the  train,  it  was  not  error  to  fail  to  sub- 
mit to  the  jury  the  question  as  to  whether 
defendant's  trammen  know  that  decedent 
was  riding  on  a  free  pass  while  not  on 
duty.  Schuyler  v.  Southern  Pac.  Co.,  37 
Utah  581,  109  Pac.  458,  1035. 

33.  Schuyler  v.  Southern  Pac.  Co.,  37 
Utah  581,  109  Pac.  458,  rehearing  denied 
in   109    Pac.    1025. 

34.  Where  evidence  conflicting. — Texas, 
etc.,  R.  Co.  V.  Scott,  64  Tex.  549;  Gafifney 
V.  St.  Paul  City  R.  Co.,  81  Minn.  459,  84 
N.  W.  304. 

Illustrations. — ^Whether  a  passenger 
alighting  in  the  usual  place  near  a  station, 
and  who  was  struck  by  the  train  while  on 
the  only  practicable  route  to  the  station, 
was  a  passenger  or  merely  a  trespasser, 
is  a  question  for  the  jury,  where  the  evi- 
dence was  conflicting  as  to  whether  he 
■was  going  to  the  station  for  the  purpose 
of  receiving  a  teleg'ram,  or  was  merely 
loitering  on  the  tracks.  Alabama,  etc., 
R.  Co.  V.  Coggins,  88  Fed.  455,  32  C.  C. 
A.  1. 


Where  a  car  had  come  to  a  stop  at  a 
usual  stopping  place  in  response  to  plain- 
tiff's signal,  and  he  was  in  the  act  of  en- 
tering it,  with  his  foot  on  the  step,  with- 
out any  objection  or  warning  from  the 
conductor,  who  was  standing  in  the  door- 
way, when  he  was  injured  by  the  motor- 
man  suddenly  opening  the  door  further, 
while  defendant  claimed  that  plaintiff  at- 
tempted to  board  the  car  before  it  came 
to  a  full  stop  and  before  the  conductor 
had  an  opportunity  to  warn  him,  whether 
plaintiff  had  become  a  passenger  at  the 
time  he  was  injured  was  for  the  jury. 
Carter  v.  Boston,  etc.,  St.  R.  Co.,  91  N. 
E.   142,   305   Mass.   31. 

Whether  a  passenger  on  a  street  car, 
which  reached  a  trestle  that  it  could  not 
cross  by  reason  of  a  washout,  was  a  tres- 
passer in  walking  across,  depending  on 
whether  she  was  invited  there  by  the  con- 
ductor, or  told  to  wait  for  a  car,  and  not 
go  on  the  trestle,  as  to  which  the  evi- 
dence was  conflicting,  was  a  question  for 
the  jury.  Bugge  v.  Seattle  Elect.  Co.,  103 
Pac.  834,  54  Wash.  483. 

35.  St.  Louis,  etc.,  R.  Co.  v.  Fowler 
(Tex.   Civ.  App.),  93   S.  W.   484. 

36.  Instances  where  question  of  exist- 
ence of  relationship  held  for  jury.— Where 
plaintiff,  having  tried  to  purchase  a  ticket 
to  ride  on  defendant's  freight  train,  and 
being  directed  by  the  agent  to  pay  on  the 
train,  climbed  onto  one  of  the  freight 
cars  the  platform  of  the  caboose  being 
crowded,  the  question  as  to  whether  plain- 
tiff was  a  passenger  should  have  been  sub- 
mitted to  the  jury.  Ramm  v.  Minneaoohs, 
etc.,  R.  Co.,  94  Iowa  396,  63  N.  W.  751. 

Where  the  evidence  showed  that  dece- 
dent and  another  got  upon  the  platform 
of  a  passenger  train  about  ten  o'clock  at 
night,  attempting  to  ride  to  a  certain  junc- 
tion one  mile  distant,  the  fare  for  which 
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for  the  jury  whether  under  all  the  circumstances  a  person  went  to  the  station  a 
reasonable  time  before  train  time  so  as  to  be  entitled  to  the  rights  of  a  pas- 


was  five  cents,  that  the  conductor  did  not 
see  them  on  the  platform,  and  that  they 
did  not  offer  to  pay  fares,  though  the  per- 
son with  decedent  testified  that  they  were 
ready  and  willing  to  pay  the  fare,  and  ex- 
pected to  do  so  when  the  conductor 
should  ask  for  it,  whether  decedent  was  a 
passenger  was  a  question  for  the  jury. 
St.  Louis,  etc.,  R.  Co.  v.  Sanderson,  99 
Miss.  148,  54  So.  885. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  husband,  who.  after  securing  an 
appointment  of  locomotive  engineer,  was 
traveling  on  a  locomotive  for  the  purpose 
of  informing  himself  more  particularly  as 
to  the  character  of  the  road,  and  was 
killed  by  the  train  leaving  the  tracks, 
owing  to  the  negligence  of  the  engineer 
in  charge,  whether  deceased  was  or  was 
not  a  passenger  was  for  the  jury.  Wilkes 
V.  Buffalo,  etc.,  R.  Co.,  65  Atl.  787,  216  Pa. 
355. 

Person  intending  to  take  passage. — 
Proof  that  plaintiff,  with  a  bona  fide  in- 
tention of  becoming  a  passenger,  went  to 
the  flag  station  of  decedent  railroad 
company,  makes  it  a  question  for  the  jury 
whether  that  relation  arises.  Louisville, 
etc.,  R.  Co.  V.  Glasgow  (Ala.),  60  So. 
103. 

Where  it  appeared  that  plaintiff's  in- 
testate went  to  the  city,  daily,  and  that 
he  had  stepped  on  the  platform  of  de- 
fendant's train  after  stating  that  he  in- 
tended to  take  the  train  for  the  city, 
when  he  was  killed  by  a  collision,  it  was 
a  question  for  the  jury  whether  he  was 
a  passenger,  although  there  was  no  proof 
that  he  had  a  ticket  or  the  money  to  pay 
for  one.  Inness  v.  Boston,  etc.,  R.  Co., 
47   N.   E.   193,   168   Mass.   433. 

One  who  presented  himself  on  the  plat- 
form of  a  street  car,  and  was  approach- 
ing the  entrance  of  the  car,  or  had  put 
his  hands  upon  the  handholds  and  raised 
his  foot  with  the  purpose  of  entering, 
all  of  which  the  conductor  knew,  did  not, 
as  a  matter  of  law,  become  a  passenger. 
Alabama,  etc.,  R.  Co.  v.  Bates,  154  Ala. 
347,   46   So.   776. 

Person  leaving  carrier's  premises. — 
Plaintiff,  who  was  a  passenger  on  defend- 
ant's railroad,  alighted  at  a  station  from 
which  it  was  necessary  to  cross  the  tracks 
to  reach  the  street  leading  to  the  town. 
She  passed  behind  the  train,  and  started 
diagonally  across  the  tracks  at  a  place 
which  the  evidence  tended  to  show  was 
customarily  used  for  that  purpose,  and 
when  upon  the  adjoining  track  was  struck 
by  a  freight  train  approaching  from  the 
opposite  direction,  and  injured.  Held, 
that  the  question  whether  plaintiff  was 
still  constructively  a  passenger  when  she 
was  injured,  was  properly  submitted  to 
the  jury.    Chesapeake,  etc.,  R.  Co.  v.  King, 


99  Fed.  251,  40  C.  C.  A.  432,  49  L.  R.  A. 
102. 

Whether  a  person  who  has  alighted  from 
a  standing  train  at  a  station  and  is  cross- 
ing the  tracks  by  a  planked  way  provided 
by  the  company  after  the  train  from  which 
he  alighted  has  moved  out  is  still  a 
passenger  entitled  to  cross  without  look- 
ing or  listening  is  a  question  of  fact  for 
the  jury,  where  reasonable  men  may  dif- 
fer as  to  whether  he  was  proceeding  to  a 
place  of  safety  within  a  reasonable  time 
after  he  Ijad  alighted  from  the  train.  At- 
lantic City  R.  Co.  V.  Kiefer,  66  Atl.  930, 
75  N.  J.  L.  54. 

Person  alighting  from  street  car. — In 
an  action  to  recover  for  injuries,  where 
there  was  testimony  that  when  the  car 
on  which  plaintiff  was  riding  stopped  he 
put  one  foot  on  the  ground  and  with  the 
other  on  the  footboard  attempted  to  lift 
his  little  girl  off  the  car,  when  it  started 
suddenly,  injuring  him,  the  question  as  to 
whether  he  was  a  passenger  was  for  the 
jury.  Chicago  Union  Tract.  Co.  v.  Rosen- 
thal, 75  N.  E.  578,  217  111.  458,  affirming 
judgment  118  111.  App.  278. 

Person  crossing  trestle  to  reach  train. 
— Whether  plaintiff,  in  passing  over  a 
trestle  in  order  to  reach  a  train  on  which 
he  intended  to  take  passage,'  after  advice 
by  the  conductor  to  use  such  trestle,  was 
a  trespasser  thereon,  was  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the 
court.  Chicago,  etc..  Transfer  Co.  v. 
Kotoski,  65  N.  E.  350,  199  111.  383,  affirm- 
ing 101  111.  App.  300. 

Where  a  large  number  of  passengers  on 
an  excursion  train,  including  plaintiff, 
walked  across  a  railroad  bridge  on  which 
plaintiff  was  injured  by  being  struck  by 
a  train,  and  returned  the  same  way, 
whether  plaintiff  was  on  the  track  by  the 
implied  permission  of  the  railroad  com- 
pany or  was  a  trespasser  was  a  question 
for  the  jury.  Chicago,  etc.,  R.  Co.  v. 
Gruss,  65  N.  E.  693,  200  111.  195,  affirming 
102  111.  App.  439. 

Person  on  elevator. — In  an  action  by  the 
employee  of  a  tenant  against  the  landlord 
for  injuries  sustained  through  a  defective 
freight  elevator  in  operation  in  the  rented 
building,  the  question  whether  plaintiff 
was  rightfully  on  the  elevator  in  the  dis- 
charge of  his  duties  is  one  of  fact  for  tlie 
jury.""  Springer  v.  Ford,  59  N.  E.  953,  189 
III.  430,  52  L.  R.  A.  930,  82  Am.  St.  Rep. 
464,  affirming  88  111.  App.  529.  See  Stew- 
art V.  Harvard  College  (Mass.),  12 
Allen  58. 

Remaining  on  train  after  reaching  des- 
tination named  in  ticket. — ^Where,  in  an 
action  against  a  railroad  for  wrongful 
death,  it  appeared  that  deceased,  after 
reaching  the  point  on  defendant's  line  to 
which  he  had  purchased  a  ticket,  remained 
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senger ;  ^^  as  is  also  the  question  whether  he  has  failed  to  depart  from  the 
carrier's  premises  within  a  reasonable  time,  so  as  to  terminate  the  relation  of 
carrier  and  passenger. ^^  The  question  whether  a  person  traveling  on  a  ticket 
issued  to  a  third  person,  and  providing  that  any  "visitor"  to  his  family  might 
travel  on  it,  was  such  visitor,  so  as  to  be  entitled  to  recover  for  personal  injuries 
caused  by  the  negligent  operation  of  the  train,  should  be  submitted  to  the  jury 
.since  it  inv.;!ves  the  question  of  good  faith  in  using  the  ticket. ^^  Whether  a  pas- 
senger, proceeding  to  leave  the  premises  of  the  carrier,  returned  thereto  m 
good  faith,  and  the  purpose  of  his  return  as  bearing  upon  the  question  as  to 
whether  the  relation  of  carrier  and  passenger  had  terminated,  are  questions 
of  fact  for  the  jury,  in  an  action  by  the  passenger  against  the  carrier  for  an 
assault  upon  him  upon  his  return  to  the  premises  by  an  agent  of  the  carrier.*" 
Where  there  is  sufficient  evidence,  prima  facie,  at  least,  to  warrant  a  jury  in 
finding  that  the  defendant  company  was  operating  the  car  on  which  the  plain- 
tiff received  the  injury  complained  of,  a  motion  to  direct  a  verdict  for  the  de- 
fendant for  want  of  such  proof  is  properly  denied.* ^ 


in  the  coach;  that  the  residence  of  himself 
and  family  was  at  a  station  further  along 
the  road;  and  that,  at  the  time  of  the  col- 
lision causing  his  death,  defendant's  train 
had  started — it  was  not  essential,  in  order 
to  authorize  the  submission  of  the  case 
to  the  jury,  to  show  by  positive  or  direct 
evidence  that  deceased  was  a  passenger 
at  the  time  of  the  collision,  or  that  it 
was  his  purpose  to  continue  his  journey. 
Anderson  v.  Missouri  Pac.  R.  Co.,  93  S. 
W.  394,  196  Mo.  442,  113  Am.  St.  Rep. 
T4S. 

Where  plaintiff  took  passage  on  defend- 
ant's freight  train  under  an  agreement 
with  the  brakeman,  and  did  not  ride  in  the 
caboose,  but  on  a  coal  car,  in  an  action 
for  personal  injuries,  whether  plaintifif  ac- 
quired that  relation  should  be  submitted 
to  the  jury.  Missouri,  etc.,  R.  Co.  v.  Huflf, 
98  Tex.  110,  81  S.  W.  535,  reversing  78  S. 
W.   249. 

A  car  inspector,  after  finishing  his 
work  at  the  point  to  which  he  had  been 
sent,  took  a  freight  train  home.  A 
passenger  train  ran  into  the  caboose  in 
which  decedent  was,  and  he  was  killed. 
There  was  evidence  that  when  decedent 
had  finished  his  work  he  approached  a 
conductor  of  a  passenger  train  which  was 
about  to  leave  in  the  direction  of  his 
home,  took  a  paper  from  his  pocket,  and 
showed  it  to  the  conductor,  but  he  did 
not  return  by  that  train.  Later  he  showed 
a  paper  to  the  conductor  of  the  freight 
train  he  was  on  when  killed,  and  the  con- 
ductor looked  at  the  paper  and  said,  "All 
right."  Decedent  (as  was  the  custom 
when  sent  out)  had  often  ridden  on  freight 
trains,  on  permits  given  him  by  the  com- 
pany. There  was  evidence  that  the  pa- 
per, which  was  alleged  to  be  a  permit,  was 
destroyed  before  the  trial.  Held,  in  an 
action  for  damages,  that,  notwithstanding 
the  absence  of  direct  proof,  the  evidence 
was  sufficient  to  submit  the  question 
whether  decedent  was  rightfully  riding  on 
the  freight  train  to  the  jury,  and  a  non- 
suit was  error.  West  v.  Nev/  York,  etc., 
R.  Co.,  67  N.  Y.  S.  104,  55  App.  Div.  464. 


Whether  a  person,  refused  a  railroad 
ticket  under  a  rule  of  the  carrier  forbid- 
ding sales  more  than  thirty  minutes  be- 
fore train  time,  and  refused  admission  to 
the  waiting  room  was  a  passenger,  within 
Kirby's  Dig.,  §  6634,  requiring  railroad 
waiting  rooms  to  be  kept  open  for  the  ac- 
commodation of  passengers,  was  a  ques- 
tion for  the  jury  under  proper  instruc- 
tions. St.  Louis,  etc.,  R.  Co.  v.  Lawrence 
(Ark.),   153   S.   W.  799. 

Policeman  rendering  service  to  carrier. 
— A  borough  policeman,  not  paid  by  the 
borough,  but  by  persons  needing  police 
protection,  rendered  service  to  a  traction 
company  in  preserving  order  on  its  cars, 
and  was  paid  a  small  sum,  with  the  right 
of  free  transportation.  He  was  asked  by 
a  conductor  to  board  a  car  on  an  outward 
trip,  and,  there  being  no  disorder  on  the 
return  trip,  the  conductor  asked  the  po- 
liceman to  go  on  the  front  platform  with 
the  motorman,  where  he  was  injured  by 
the  car  leaving  the  track.  Held,  that  the 
question  whether  the  policeman  was  a 
passenger  at  the  time  of  the  accident  was 
tor  the  jury.  Goehring  v.  Beaver  Valley 
Tract.   Co.,  72  Atl.  259,  222   Pa.   600. 

37.  Northern  Pac.  R.  Co.  v.  Marinovich, 
111  C.  C.  A.  60,  189  Fed.  328,  wherein  it 
appeared  that  plaintiff,  desiring  to  take  a 
train  at  a  flag  station  where  the  defend- 
ant maintained  no  agent,  inquired  at  a 
store  when  the  next  train  would  arrive, 
and  on  being  told  that  it  would  come 
along  some  time,  went  to  the  waiting 
room  four  hours  and  forty-five  minutes 
before  the  train  was  due  to  leave. 

38.  Layne  v.   Chesapeake,   etc.,   R.   Co., 

68  W.   Va.  213,   69   S.   E.  700,   31  L.   R.  A., 
N.  S.,  414. 

Odell  V.  New  York,  etc.,  R.  Co.,  57 
1119,  163  N.  Y.  625,  affirming  45   N. 
Y.   S.  464,  18  App.  Div.  12. 

40.  Layne  v.   Chesapeake,   etc.,   R.   Co., 

69  S.   E.   700,   68  W.  Va.   213,   31  L.   R.  A., 
N.  S.,   414. 

41.  Berry  v.  Atlantic  Railway,  109  Me. 
330,  84  Atl.  740. 


39. 

N.  E. 
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Whether  Passenger  for  Hire. — Where  the  evidence  as  to  whether  plain- 
tiff was  riding  on  a  pass  or  was  a  passenger  for  hire  is  conflicting,  the  ques- 
tion is  for  the  jury.*^ 

Whether  Reasonable  Opportunity  Given  to  Obtain  Ticket. — Where  a 
carrier  has  estabhshed  a  regulation  requiring  passengers  to  procure  tickets  be- 
fore entering  its  trains,  in  an  action  by  a  passenger,  who  had  not  procured  a 
ticket,  to  recover  for  injuries  sustained  in  attempting  to  board  a  moving  train, 
evidence  that  he  went  to  the  ticket  office  to  secure  a  ticket  shortly  before  the 
train  started,  and  saw  no  one  in  the  office,  and  afterwards  went  again  to  the 
office,  finding  the  agent  out,  and  that  the  agent  attended  to  mail  and  express, 
and  was  in  his  office  except  when  he  left  to  attend  to  a  previous  train,  presents 
a  question  for  the  jury — whether  the  carrier  failed  to  allow  the  passenger 
an  opportunity  to  get  a  ticket,  giving  him  the  right  to  enter  such  train  without  a 
ticket.*^ 

§  3295.  Care  as  to  Passengers  under  Disability. — Usually  it  is  a 
question  for  the  jury  whether  a  carrier  has  exercised  proper  care  toward 
a    sick,**    blind,*^    crippled,*^    or    intoxicated    passenger,*''    or    one    of    tender 


42.  Whether  passenger  for  hire. — Con- 
ner V.  Seattle,  etc.,  R.  Co.,  56  Wash.  310, 
105  Pac.  634,  35  L.  R.  A.,  N.  S.,  930. 

Whether  or  not  a  pass  held  by  a  street 
railway  employee  was  a  gratuity  or  was 
issued  as  one  of  the  terms  of  his  employ- 
ment, thereby  making  him  a  passenger  for 
hire  is  held  to  be  a  question  for  the  jury. 
Dugan  V.  Blue  Hill  St.  R.  Co.,  79  N.  E. 
748,  193  Mass.  431. 

43.  Whether  reasonable  opportunity 
given  to  obtain  ticket. — Mills  v.  Missouri, 
etc.,  R.  Co.,  94  Tex.  342,  59  S.  W.  874,  55 
L.  R.   A.  497,   reversing  57   S.  W.   291. 

44.  Sick  passenger. — Atchison,  etc.,  R. 
Co.  V.  Parry,  67  Kan.  515,  73  Pac.  105. 

Where  a  sick  passenger  fell  from  the 
platform  of  a  moving  car.  the  question  of 
whether  the  train  officers,  knowing  of 
his  condition,  should  have  safeguarded 
him,  held  for  the  iury.  Brice  v.  Southern 
Railway,  85  S.  C.  216,  67  S.  E.  343,  27  L. 
R.  A.,  N.  S.,  768. 

45.  Blind  passenger. — Denver,  etc.,  R. 
Co.  V.  Derry,  47  Colo.  584,  108  Pac.  172, 
27  L.  R.  A.,  N.  S.,  761. 

It  appeared  that  a  certain  passenger 
train  had  reversible  seats;  that  plaintiff, 
who  was  blind,  entered  such  train,  and, 
when  preparing  to  take  his  seat,  placed 
his  hand  on  the  iron  bar  of  the  seat,  next 
to  the  aisle;  that  the  bar  was  slightly 
raised  at  the  time;  and  it  fell,  and  mashed 
one  of  his  fingers;  and  that  it  was  the 
duty  of  the  brakeman,  before  the  train 
started,  to  go  through  the  cars  and  turn 
all  the  seats  in  the  direction  the  train 
would  go.  Held,  that  whether  defendant 
was  negligent  was  a  question  for  the  jury. 
Missouri,  etc.,  R.  Co.  v.  Dill  (Tex.  Civ. 
App.),  40   S.  W.  347. 

46.  Crippled  passenger — Failure  to  as- 
sist to  alight. — In  an  action  against  a 
street  car  company  for  injuries  from  the 
sudden  starting  of  the  car  while  plaintiff, 
a   crippled   passenger,   was   alighting,   evi- 


dence held  to  make  it  a  jury  question 
whether  defendant  was  negligent  because 
the  conductor  did  not  assist  plaintiff  to 
alight,  knowing  her  crippled  condition. 
Mitchell  V.  Des  Moines  City  R.  Co. 
(Iowa),  141  N'.  W.  43. 

Simple  and  gross  negligence. — Evidence 
from  which  it  could  be  found  that  plain- 
tiff, a  woman  on  crutches,  with  intention 
of  taking  passage  on  defendant's  street 
car,  got  on  the  step  leading  to  the  rear 
vestibule  from  the  left  hand  side  of  the 
car,  in  ignorance  of  defendant's  rule  by 
which  the  door  at  that  side  was  kept 
locked,  and  entrance  could  be  had  only  by 
the  door  at  the  right  hand  side,  and  there 
stood  with  both  hands  on  the  .grab  iron, 
holding  her  crutches,  and  rapping  on  the 
door,  and  asking  for  admission,  and  th'at 
the  conductor  shook  his  head  and  at  the 
same  time  signaled  for  the  car  to  start, 
with  full  knowledge  of  her  situation, 
though  perhaps  not  fully  appreciating  her 
bodily  condition,  makes  the  matters  of 
simple  negligence  and  of  gross  negligence 
of  the  conductor  questions  for  the  iurv. 
Yancey  v.  Boston  Elev.  R.  Co.,  91  N.  E. 
302,  205  Mass.  162,  26  L.  R.  A.,  N.  S., 
1217. 

47.  Intoxicated  passenger. — Benson  v. 
Tacoma  R.,  etc.,  Cp.,  51  Wash.  316,  98 
Pac.  605. 

In  an  action  against  a  railroad  com- 
pany for  the  death  of  a  drunken  passenger 
who,  it  was  alleged,  was  placed  in  charge 
of  defendant's  conductor,  and  was  by  him 
negligently  permitted  to  go  onto  the  plat- 
form and  fall  from  the  train,  evidence  held 
to  justify  submission  tc  the  jury  of  the 
issues  of  defendant's  negligence.  Price  v. 
St.  Louis,  etc.,  R.  Co.,  88  S.  W.  575,  15 
Ark.  479,  112  Am.   St.   Rep.  79. 

In  an  action  against  a  street  car  com- 
pany for  wrongful  death  resulting  from 
defendant's  alleged  negligence  in  setting 
down    decedent    from   its    train    while    in- 
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years.**  The  driver  of  a  street  car  is  bound  to  take  more  care  of  an  old  person 
than  of  one  in  full  vigor,  and  whether  starting  a  car  in  the  usual  and  ordinary 
manner  after  an  old  woman  has  entered  it,  is  negligence,  is  a  question  for  the 
jury.*^  The  question  whether  a  passenger's  drunkenness  so  affected  him  as  to 
render  him  incapable  of  appreciating  his  danger  or  caring  for  himself,  though 
he  was  able  to  sing,  talk,  and  dance  about,  is  one  of  fact ;  ^°  as  is  also  the  ques- 
tion whether  his  intoxicated  condition  was  known  to  the  conductor  so  as  to  re- 
quire the  rendition  of  special  assistance. ^^ 

§  3296.  Acts  of  Carrier's  Employees. — Whether  an  assault  upon  a  pas- 
senger was  committed  by  an  agent  of  the  carrier  acting  within  the  scope  of  his 
employment  is  a  question  for  the  jury,  where  the  evidence  upon  such  question 
is  conflicting  or  such  that  different  inferences  may  reasonably  be  drawn  there- 
from.^2  So  the  question  whether  persons  assaulting  a  passenger  were  acting 
as  public  officers  or  as  officers  of  the  carrier  is  upon  conflicting  testimony,  for 
the  jury.^^  And  whether  an  engineer  was  acting  in  the  line  of  his  duty  on  the 
occasion  of  an  accident  resulting  in  injuries  to  a  passenger  is  a  question  to  be 
determined  by  the  jury  from  the  facts  proven,  and  not  from  the  opinion  of 
witnesses  given  on  a  supposable  state  of  facts. ^*  In  an  action  against  a  street 
railway  company  for  injuries  to  a  passenger,  the  question  whether  the  conductor 
of  the  car  had  authority  to  permit  a  passenger  to  stand  on  the  running  board  was 
for  the  jury.55  Where  in  an  action  for  assaulting  a  passenger  the  evidence 
if  conflicting  as  to  whether  the  employee  was  justified  in  fnaking  the  assault, 
the  question  is  for  the  jury.^®  Where  a  street  car  passenger  testifies  that 
he  was  struck  in  the  face  by  the  conductor,  and  the  conductor,  who  is  not  con- 
tradicted, testifies  that  his  act  was  wholly  unintentional  and  accidental,  the 
question  of  negligence  or  mere  accident  is  for  the  jurj.^'^  Where  a  street  rail- 
way conductor,  in  an  altercation  with  a  passenger,  used  insulting  language  and, 

toxicated  at  an  unsafe  place,  it  was  for  ride  on  the  front  platform.  Parker  ". 
the  jury  to  determine  whether  it  was  neg-       Washington,  etc.,  R.  Co.,  56  Atl.  1001,  207 


tan. 


ligent  to  leave  him  at  the  place  at  which  Pa.  4 

defendant     discharged     him.     Sullivan    v.  49.    Aged   passenger. — Holm'es   v.   Alle- 

Seattle  Elect.  Co.,  86  Pac.  786,  44  Wash.  53.  gheny  Tract.  Co.,  153  Pa.  153,  25  Atl.  640. 

48.  Passenger  of  tender  years.— Whether  See  post,  "Starting  or  Moving  Car  While 
a   street  railroad  was   negligent   in   using,  Passenger  Is  Boarding  Same      §  3301. 
for  the  transportation   of   small   children,  50.    Whether  drunkenness   disabled  pas- 
an  open  car,  the  seats  of  which  projected  senger.— Wheeler  v.  Grand  Trunk  R.  Co., 
beyond  the  floor,  so  as  to  leave  an  open-  5  Atl.  103,  70  N.  H.  607,  54  L.  R.  A.  955. 
ing  or  pitfall  through  which  a  child  might  51.    Whether   condition  known  to   con- 
fall   to   the    street,    is    a   question    of   fact.  ductor.— Benson   v.   Tacoma   R.,   etc.,   Co., 
Northern    Texas    Tract.    Co.    v.    Roye,    38  51  Wash.  216,  98  Pac    605. 
Tex.  Civ.  App.  601,  86  S.  W.  621.  52.    Scope   of   emp  oyment.— Tolchester 

Though  it  might  not  be  negligence  for  Beach  Imp.  Co.  v   Scharnagl,  105  Md.  199, 

a  railroad  company  not  to  have  gates  to  65  Atl  916;   Goodwin  v.  Cincinnati  Tract, 

the  platforms  of  its  cars  so  as  to  convert  Co.,  175  Fed.  61. 

the    platforms    into    a    vestibule    between  53.    Whether   acting  as  public   officers. — 

cars,  and  thereby  guard  against  accident  Rand  v.  Butte  Elect.  R.  Co.,  107  Pac.  87, 

to     passengers     from     falling     or     being  40  Mont.  398. 

thrown  from  the  platforms,  yet  where  the  54.    Grand   Rapids,   etc.,   R.   Co.   v.   EHi- 

cars   of  a  particular   train   were   equipped  son    117  Ind.  234,  20  N.   E.  135. 

with    such    gates,   whether   the    failure   to  gg_    Authority  of  employee._Ft.  Wayne 

close  them  was  neghgence   as   to   a   child  rp^^^^    f.^   ^    Hardendorf,  164  Ind.  403,  72 

of   tender    years,    who    was    a    passenger,  .j^    -g    g„q 

and    had    gone    upon    the    platform    and  ■'.',.                                   t> 

fallen    off,   was    a    question    for   the   jury.  66.     Assault    on    passenger  _Brown    v. 

Western,   etc.,   R.    Co.   v.   Deitch,   130    Ga.  Atlantic    etc.,  R    Co.    161  N    C    573,  77  S. 

46    70  S    E    798  ^-  ''''"'''  Dallas  Consol.  Elect.  St.  R.  Co.  v. 

Evidence  in  an  action  for  injuries  to  a  Pettit,  47  Tex.   Civ    App.  354    105   S.  W. 

boy  seven  years  and  eight  months  old,  on  43;  Johnson  v   Washington  Water  Power 

a  street  car,  considered,  and  held  a  qiies-  Co.,    62   Wash.    619,    114    Pac.   453. 

tion  for  the  jury  whether  the  motorman  57.     Kohner   v.    Capital    Tract.    Co.,    22 

was   negligent   in   permitting   the   boy   to  App.  D.  C.  181,  62  L.  R.  A.  875. 
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after  the  passenger  had  left  the  car,  the  conductor  and  motorman  committed 
a  battery  on  him,  it  is  for  the  jury  whether  there  existed  between  the  battery 
and  the  passion  aroused  by  the  altercation  the  relation  of  cause  and  effect,  and 
whether  the  battery  was  but  a  continuation  of  the  wrongful  conduct  begun  on 
the  car  by  the  use  of  the  insulting  language. ^^ 

Repelling  Assault  by  Passenger. — Where  it  plainly  appeared  from  the 
evidence  that  the  carrier's  employee  used  more  force  than  was  necessary  to  repel 
an  assault  on  him,  it  was  not  prejudicial  to  leave  to  the  jury  to  decide  whether 
or  not  such  conductor  used  more  force  than  was  necessary  to  protect  himself 
in  repelling  such  assault.^*  Whether  the  circumstances  warranted  the  force 
and  violence  used  by  the  employee  on  the  ground  of  real  or  apparent  danger  of 
death  or  great  bodily  harm  is  a  question  for  the  ultimate  determination  of  the 
jury,  viewing  the  situation  from  the  standpoint  of  the  employee,  though  he 
must  decide  it  in  the  first  instance  at  the  peril  of  'himself  and  his  master.®** 

Abusive  and  Insulting  Language.^ — It  is  a  question  for  the  jury  whether 
language  used  by  a  conductor  to  a  passenger  was  abusive  or  insulting,  consid- 
ering his  tone  and  manner. ^^  Where  the  evidence  in  an  action  against  a  car- 
rier for  the  use  of  abusive  and  threatening  language  by  one  of  its  employees 
to  a  passenger  is  conflicting  as  to  whether  the  employee  or  the  passenger  was 
the  aggressor,  the  question  should  be  submitted  to  the  jury.®^  Whether  plaintiff, 
p.  female  passenger,  suffered  mental  distress  in  consequence  of  offensive  language 
by  defendant's  conductor,  is  to  be  determined  by  the  jury  from  the  nature  of 
the  language  used  and  the  circumstances  of  the  case.^s 

Identity.^ — In  an  action  by  a  passenger  to  recover  damages  for  injuries  re- 
ceived by  jumping  from  a  moving  train  under  direction  of  the  brakeman,  where 
plaintiff  and  two  witnesses  testified  that  the  brakeman  was  stationed  at  the 
brake  in  the  car,  though  Ijis  back  was  turned  toward  them,  and  though  they  are 
contradicted  by  the  brakeman  himself  and  three  witnesses  for  defendant,  who 
were  in  full  view  of  the  face  of  the  man  at  the  brake  and  whose  testimony  is 
corroborated  by  other  circumstances,  the  identity  of  the  man  at  the  brake  is 
for  the  jury.®* 

Question  Admitted. — Where,  in  an  action  against  a  carrier  for  an  assault  al- 
leged to  have  been  committed  by  defendant's  brakeman,  it  was  admitted  that 
the  person  charged  with  the  assault  was  in  defendant's  employ  as  a  brakeman  at 
the  time  of  the  assault,  it  was  error  for  the  court  to  submit  such  question  to  the 
jury.®5 

§  3297.  Number  and  Efficiency  of  Employees. — Whether  the  failure  of 
a  carrier  of  passengers  to  employ  extremely  cautious  men  is  a  breach  of  the 
carrier's  duty  to  exercise  the  utmost  care  is  prima  facie  a  question  for  the  court, 
and  not  for  the  jury,*®  but  the  question  whether  such  care  has  in  fact  been 
exercised  is  for  the  jury.®^     The  competency  of  the  carrier's  employee  is  us- 

58.  Savannah  Elect.  Co.  v.  McCants,  jury.  Caldwell  v.  Northern  Pac.  R.  Co., 
130   Ga.  741,   61   S.   E.  713.  105  Pac.  635,  56  Wash.  233. 

59.  Repelling  assault. — St.  Louis,  etc.,  62.  Illinois  Cent.  R.  Co.  v.  Winslow, 
R.  Co.  V.  Berger,  64  Ark.  613,  44  S.  W.  119  Ky.  877,  27  Ky.  L.  Rep.  329,  84  S.  W. 
809,  39  L.   R.  A.  784.                                                    1175. 

60.  Teel  v.  Coal,  etc.,  R.  Co.,  66  W.  Va.  63.  Birmingham  R.,  etc.,  Co.  v.  Glenn 
315,  66  S.  E.  470.                                                       (Ala.),  60   So.   111. 

61.  Abusive  dnd  insulting  language. — ■  64.  Identity. — McPeak  v.  Missouri  Pac. 
Lamson    v.    Great    Northern    R.    Co.,    114       R.  Co.,  138  Mo.  617,  30  S.  AV.  170. 

Minn.     182,    130     N.    W.     945,   Ann.     Cas.  65.    Question  admitted. — Garvik  v.  Burl- 

1914C,   15.  ington,  etc.,  R.  Co.,  134  Iowa  691,  100  N. 

Whether  a  conductor  intended  to  insult  W.  498. 

an  invalid  female  passenger  when  he  told  66.    Failure   to   employ   extremely   cau- 

her  that  she  should  have  gone  to  the  other  tious   men. — Bosqui  v.   Sutro   R.   Co.,   131 

side  of  the  car,  where  men  were  employed  Cal.  390,  63  Pac.  683. 

"to  assist  such  as  you,"  and  at  a  later  oc-  67.   Bosqui  v.  Sutro  R.  Co.,  131  Cal.  390, 

casion,  when  he  directed  that  she  be  placed  63   Pac.   682.      See   Belvidere   Bldg.   Co.  v. 

in  the  mail  and  express  car,  that,  "This  is  Bryan,  103   Md.  514,  64  Atl.  44. 

the  place  for  such   as  you,"  was   for  the  In  an  action  for  personal  injuries  while 


2869 


ACTIOJN'S. 


§  3297 


ually  a  question  for  the  jury.®*  But  where  there  is  no  evidence  that  the  em- 
ployee is  wanting  in  skill  or  care,  it  is  error  to  submit  the  question  to  the 
jury.*'" 

Number  of  Employees. — Where  the  crowding  of  the  platforms  and  cars  of 
Tt  carrier  at  certain  hours  of  the  day  was  unavoidable  in  carrying  on  its  busi- 
ness, the  questions  whether  the  carrier  was  bound  to  employ  an  increased  num- 
ber of  men  to  prevent  such  crowding  as  involved  danger  to  passengers,  and 
whether  it  was  reasonable  to  require  such  precaution,  are  for  the  juryJ"  Where 
there  was  nothing  in  the  record  to  show  that  the  train  was  improperly  operated 
on  account  of  a  lack  of  brakemen,  it  was  error  for  the  court  to  submit  to  the 
jury,  on  the  question  of  negligence  in  operating  the  train,  the  fact  that  there 
were  but  two  brakemen  on  itJ^ 

Operation  of  Street  Car  without  Conductor. — Whether  the  operation  by 
a  street-railroad  company  of  its  cars  without  a  conductor  constitutes  negligence 
is  a  question  for  the  jury.'''^     So  where  a  street  car  passenger  was  injured  while 


leaving  an  elevator,  where  it  appeared 
that  the  elevator  boy  in  charge  was 
twenty  years  of  age,  and  had  had  more 
than  two  months  experience,  and  had,  ac- 
cording to  his  own  evidence,  been  in  the 
habit  of  starting  the  car  before  closing 
the  door,  the  question  of  negligence  in 
failing  to  have  a  compatent  operator  in 
charge  of  the  car  was  for  the  jury.  Cub- 
bage  V.  Youngerman,  155  Iowa  39,  134 
N.  W.  1074. 

Defendant  maintained  in  its  building  an 
elevator,  which,  when  in  operation,  had 
an  excessive  lateral  vibration.  It  had  no 
door  on  the  cage,  but  the  exits  from  the 
car  were  through  vestibules  cut  through 
the  wall  of  the  elevator  shaft,  which  was 
about  sixteen  inches  deep,  with  a  door  on 
the  outside,  so  that  a  passenger  losing  his 
balance  might  fall  from  the  car  into  the 
vestibule,  and  roll  from  there  into  the 
elevator  shaft.  The  elevator,  on  the  night 
plaintiff's  son  was  killed,  was  operated  by 
a  boy  about  fifteen  years  old.  He  told 
decedent,  when  the  car  was  at  the  third 
floor,  that  it  was  at  the  fourth  floor,  and 
the  decedent  knowing  that  the  car  stopped 
automatically  at  the  fifth  floor,  and  think- 
ing that  the  car,  when  actually  at  the 
fourth  floor,  was  at  the  fifth  floor,  may 
have  stepped  into  the  vestibule  while  the 
car  was  in  motion,  from  whence  he  fell 
into  the  elevator  shaft,  and  was  killed. 
The  evidence  was  indefinite  as  to  how  the 
accident  occurred.  Held  to  require  sub- 
mission to  the  jury  of  the  question 
whether  the  defendant  was  negligent  in 
employing  an  incompetent  operator.  Lee 
V.  Publishers,  etc.,  Co.,  56  S.  W.  458,  155 
Mo.  610. 

Operation  of  elevator  by  child  employed 
in  violation  of  law. — Jones  v.  Co-Opera- 
tive  Ass'n,  84  Atl.  985,   109   Me.  4.18. 

68.  Competency  of  employee. — Belvi- 
dere  Bldg.  Co.  v.  Bryan,  103  Md.  514,  04 
/i.tl.  44.     (Operator   of  elevator.) 

Illustrations. — In  an  action  against  a 
street  railway  for  injuries  to  a  passenger, 
where  there  was  testimony  that  the  mo- 
torman  did  not  know  that  he  could  stop 


the  car  by  reversing  the  motor,  and  that 
his  tutelage  had  been  brief,  although  there 
was  proof  of  the  opposite,  and  that  he 
did  not  turn  off  the  current  and  lost  his 
judgment,  the  question  of  his  competency 
and  the  character  of  his  conduct  was  for 
the  jury.  Howell  v.  Lansing  City  Elect. 
R.  Co.,  99  N.  W.  406,  136  Mich.  432. 

A  motorman,  while  running  a  car  with 
no  defect  in  its  appliances,  and  while  the 
track  was  in  good  condition,  collided  with 
a  car  ahead  that  had  stopped.  He  knew 
nothing  of  his  duties  forty-one  days  prior 
to  the  accident,  and  had  spent  only  nine 
days  in  learning.  He  had  read  the  book 
of  instructions  only  once,  and  did  not 
know  whether,  at  the  time  of  the  accident, 
he  knew  he  was  bound  to  keep  200  toet 
from  the  car  ahead.  Held  proper  to  sub- 
mit the  question  to  the  jury  as  to  whether 
he  was  inexperienced  and  incompetent 
Holman  v.  Union  St.  R.  Co.,  72  N.  W.  202, 
114  Mich.  208. 

The  question  whether  the  habitual  fail- 
ure of  an  engineer  to  stop  his  train  at  a 
railroad  crossing  proved  him  to  be  a  reck- 
less and  incompetent  employee  is  for  the 
jury.  Ft.  Worth,  etc.,  R.  Co.  v.  Enos 
(Tex.  Civ.  App.),  50  S.  W.  595,  modified 
in  Missouri,  etc.,  R.  Co.  v.  Enos,  50  S. 
W.  928,  92  Tex.  577. 

69.  Wynn  v.  Central  Park,  etc.,  R.  Co., 
133  N.  Y.  575,  30  N.  E.  721,  4  Silvernail 
Ct.  App.  214,  reversing  14  N.  Y.  S.  172. 

70.  Number  of  employees. — Kuhlen  v. 
Boston,  etc.,  R.  Co.,  193  Mass.  341,  79  N. 
E  815,  7  L.  R.  A.,  N.  S.,  729.  See  Reschke 
V.  Syracuse,  etc.,  R.  Co.,  139  N.  Y.  S. 
555,    155    App.    Div.   48. 

71.  Worthington  v.  Central  Vermont  R. 
Co.,  64  Vt.  107,  23  Atl.  590,  15  L.  E.  A. 
326. 

72.  Operation  of  street  car  without  con- 
ductor.— Armstrong  v.  Montgomery  St. 
R.  Co.,  133  Ala.  233,  26  So.  349.  See 
Lamline  v.  Houston,  etc.,  R.  Co.,  14 
Daly  144,  6  N.  Y.  St.  Rep.  248,  wherein  it 
was  held  error  for  the  court  to  decline  to 
charge  that  the  absence  of  a  conductor 
on   a   one   horse   car   does    not   constitute 
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attempting  to  alight  by  the  sudden  starting  of  the  car,  and  complained  that  the 
carrier  negligently  failed  to  employ  a  conductor  to  regulate  the  movement  of 
the  car,  the  court  did  not  err  in  submitting  the  carrier's  negligence  in  failing  to 
provide  a  conductor  to  the  juryJ^ 

§  3298.  Acts   of  Fellow  Passengers   or  Other  Third  Persons. — It  is 

usually  a  question  for  the  jury  as  to  whether  the  carrier  has  exercised  the 
proper  care  to  protect  a  passenger  from  injuries  caused  by  fellow  passengers 
and  others.''*    Thus,  it  is  held  the  province  of  the  jury  to  decide  whether  the 


neligence  and  to  state  that  the  jury  were 
to  say  from  all  the  facts  in  the  case 
whether  a  conductor  was  necessary  or  not. 

73.  Citizens'  R.  Co.  v.  Hall  (Tex.  Civ. 
App.),  138  S.  W.  434. 

74  Acts  of  fellow  passengers  or  other 
third  persons. — Tate  v.  Illinois  Cent.  R. 
Co.,  26  Ky.  L.  Rep.  309,  81  S.  W.  356; 
Nute  V.  Boston,  etc..  Railroad,  314  Mass. 
184,  100  N.  E.  1099;  Stanley  v.  Southern 
R.  Co.,  160  N.  C.  333,  76  S.  E.  321;  Texas, 
etc.,  R.  Co.  V.  Bratcher  (Tex.  Civ.  App.), 
78   S.  W.  531. 

Illustrations. — In  an  action  for  injury  to 
a  street  railway  passenger  due  to  another 
passenger  so  carrying  a  hoe  that  its 
handle  caught  under  the  hood  of  the  for- 
ward car  as  it  rocked  up  and  down,  and 
broke,  hurling  a  piece  back  into  the  car, 
and  striking  him,  whether  the  conductor's 
failure  to  cause  the  passenger  to  place 
his  hoe  on  the  floor  of  the  car  or  to  carry 
it  in  some  other  position  was  negligence 
held  for  the  jury.  Farrier  v.  Colorado 
Springs,  etc.,  R.  Co.,  95  Pac.  294,  42  Colo. 
331. 

Plaintiff,  her  two  children,  and  their 
nurse  boarded  defendant's  train,  and,  there 
being  no  vacant  seats  in  the  day  coach  en- 
tered the  sleeper.  Subsequently  the  sleep- 
ing car  conductor  ordered  them  to  the 
day  coach,  and  at  his  direction  the  porter 
carried  the  oldest  child  out;  plaintiff  fol- 
lowing with  the  nurse  and  other  child. 
The  door  of  the  day  coach  was  locked,  and 
the  porter,  stating  that  he  would  get  a 
key,  left  them  on  the  platform.  Three 
drunken  men  got  on  the  platform  when 
the  train  stopped  at  a  station,  and  greatly 
frightened  plaintiff;  one  of  them  seizing 
her  by  the  arm.  To  escape  them,  she  en- 
tered the  smoking  room  of  the  sleeper; 
remaining  there  until  reaching  her  desti- 
nation. Held,  that  the  question  whether 
defendant  used  proper  care  for  the  pro- 
tection of  its  passengers  was  for  the  jury 
Cincinnati,  etc.,  R.  Co.  v.  Taylor,  85  S.  W. 
168,  37  Ky.  L.  Rep.  351. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  where  it  appeared 
that  defendant  exercised  complete  control 
over  the  platform  from  which  a  passenger 
entered  its  car  through  a  window  thereof, 
thereby  inflicting  injuries  on  plaintiff,  by 
kicking  him  in  the  face,  when  no  reason 
appeared  why  the  defendant  could  not 
have   compelled   its   passengers,   who   had 


congregated  on  the  platform  with  the  pur- 
pose of  taking  passage  on  the  train  in 
which  plaintiff  sat,  to  enter  the  cars 
through  the  doors,  the  question  of  defend- 
ant's negligence  was  for  the  iury.  Grogan 
V.  Brooklyn  Heights  R.  Co.,  89  N.  Y.  S. 
1027,  97  A'pp.  Div.  413. 

In  an  action  against  a  carrier,  the  dis- 
missal of  the  complaint  at  the  close  of 
plaintiff's  case  was  error,  where  there  was 
uncontradicted  evidence  of  more  than  one 
attack  on  plaintiff  by  fellow  passengers, 
and  of  notice  to  the  conductor  in  charge 
of  defendant's  car,  as  it  was  bound,  as 
far  as  practicable,  to  protect  passengers 
from  violence  committed  by  copassengers. 
Stutsky  V.  Brooklyn  Heights  R.  Co.,  94  N. 
Y.  S.  433. 

Plaintiff's  evidence,  if  credible,  estab- 
lished the  facts  that,  while  a  passenger  on 
defendant's  railroad  train,  other  passengers, 
without  provocation,  began  to  insult  and 
revile  him  and  his  companion,  who  were 
talking  in  the  German  language.  They 
took  hold  of  plaintiff's  hat,  and  hustled 
him,  and,  on  the  conductor  being  asked 
to  interfere,  he  said  "he  could  do  nothing; 
that  if  he  asked  them  to  stop  they  wouldn't 
do  it."  Afterward  the  conductor  did  ask 
them  to  "stop  that  fooling,"  at  which  they 
merely  laughed,  and  he  walked  out  of  the 
car,  when  they  resumed  their  boisterous 
conduct  and  insults.  Just  before  a  sta- 
tion was  reached  the  other  passengers 
threw  plaintiff's  hat  on  the  floor,  struck 
him,  and  when  he  rose  to  regain  his  hat 
threw  him  to  the  floor,  and  then  walked 
over  him  out  of  the  car  to  the  station. 
Held,  that  it  was  error  to  dismiss  plain- 
tiff's case  for  damages  at  the  close  of  such 
evidence.  Koch  v.  Brooklyn  Heights  R. 
Co.,  78   N.  Y.  S.  99,  75  App.  Div.  282. 

Plaintiff,  attempting  to  alight  from  de- 
fendant's train,  had  reached  the  second 
step  of  the  platform,  when  a  heavy  man 
caught  hold  of  the  car  rail,  swung  himself 
up  on  the  step,  his  valise  striking  plaintiff 
on  the  knee  and  injuring  her.  The  con- 
ductor of  the  train  and  plaintiff's  father 
were  both  standing  near  by.  Plaintiff 
testified  it  could  not  reasonably  have  been 
anticipated  the  man  was  going  to  hit  her. 
The  conductor  could  have  seen  the  man 
coming  if  he  had  been  attending  to  his 
business.  The  rules  of  the  company  re- 
quired conductors  to  give  particular  at- 
tention to  women  and  children,  etc.  Held, 
that  a  motion  for  a  nonsuit  was  properly 
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carrier  could  have  foreseen  that  an  intoxicated  passenger  might  do  injury  to 
other  passengers/*  or  whether  the  circumstances  required  it  to  anticipate  such 
an  act  as  injured  the  plaintiff*'  or  required  it  to  keep  a  certain  passenger  under 
surveillance,  so  as  to  prevent  him  injuring  a  fellow  passenger. '^'^  The  question 
whether  the  conduct  of  cabmen  at  a  railroad  station,  whereby  a  passenger  was 
injured,  was  so  notorious  that  the  company  had,  or  should  have  had,  knowledge 
thereof,  was  for  the  jury.'''^  Where  the  evidence  in  an  action  by  a  passen- 
ger, who  was  at  a  railway  station  waiting  for  a  train,  against  the  railroad 
company,  for  permitting,  countenancing,  and  participating  in  an  assault  on  him, 
was  conflicting,  the  refusal  of  a  nonsuit  was  proper. '^^  But  where  the  evidence 
is  insufficient  to  justify  a  verdict  against  the  carrier,  it  is  proper  to  sustain  a 
demurrer  to  the  evidence. *° 

§  3299.  Condition  and  Use  of  Carrier's  Premises. — It  is  usually  a  ques- 
tion for  the  jury  to  determine  from  the  facts  of  each  particular  case  whether 
the  carrier  has  been  negligent  as  to  the  condition  and  use  of  its  station  and 
premises. ^1     Where  there  is  a  conflict  in  the  evidence  as  to  material  facts,  it 


granted.  Fritz  v.  Southern  R.  Co.,  44  S. 
E.  613,  133  N.  C.  829. 

Rev.  St.  1895,  art.  4509,  requiring  rail- 
road companies  to  furnish  separate 
coaches  for  white  and  negro  passengers, 
does  not  make  it  negligence  per  se  for  a 
railroad  company  to  permit  a  negro  to 
enter  a  coach  reserved  for  white  passen- 
gers, and  there  assault  a  white  passenger. 
Segal  V.  St.  Louis,  etc.,  R.  Co.,  80  S.  W. 
233,  35  Tex.   Civ.  App.  517. 

Injuries  caused  by  rush  of  other  pas- 
sengers— Where  a  passenger  on  a  railway, 
in  attempting  to  get  off  at  his  destination, 
is  knocked  off  the  car  platform  by  other 
passengers  boarding  the  train,  and  in- 
jured, no  precaution  being  shown  on  the 
part  of  the  guard  to  prevent  interference 
between  passengers  getting  on  and  off,  it 
is  a  question  for  the  jury  whether  any 
neccessary  precaution  has  been  omitted, 
and  it  is  error  to  direct  a  nonsuit.  Buck 
V.  Manhattan  R.  Co.,  2  N.  Y.  S.  718,  9  N. 
Y.   St.   Rep.   908,   15   Daly  48. 

75.  Montgomery  Tract.  Co.  v.  Whatley, 
152  Ala.   101,   44   So.   538. 

76.  Whether  the  carrier  should  have  ap- 
prehended, in  the  exercise  of  ordinary 
care,  that  an  intoxicated  passenger  who 
was  armed  with  a  pistol,  and  who  had 
been  shooting  it  while  on  the  train,  would 
jump  from  the  train  at  a  station  and  fire 
the  pistol  into  the  coach,  injuring  another 
passenger,  is  a  question  for  the  jury  and 
not  for  the  court  on  demurrer.  Grimsley 
V.  Atlantic,  etc.,  R.  Co.,  57  S.  E.  943,  1  Ga. 
App.  557. 

Where  the  air  brakes  on  the  rear  pas- 
senger coach  of  a  train  are  in  such  a  con- 
dition that  the  passengers  are  not  en- 
dangered as  long  as  the  coach  is  attached 
to  the  train,  the  fact  that  the  brakes  are 
not  in  such  a  high  degree  of  efficiency  as 
to  stop  such  coach  before  the  forward 
section  of  the  train  is  stopped,  on  the 
brakes  being  automatically  set  by  the  act 
of  a  drunken  passenger  in  uncoupling  the 
rear  coach  while  the  train  is  in  motion,  is 


not  suflicienr,  as  a  matter  of  law.  to  ren- 
der the  company  liable  to  a  passenger  in- 
jured in  a  collision  of  the  coach  with  the 
forward  section,  as  the  company  is  not 
bound,  as  a  matter  of  law,  to  anticipate 
such  unauthorized  acts  by  passengers,  but 
the  question  whether  the  circumstances 
require  it  to  anticipate  such  act  is  for  the 
jury.  Texas,  etc.,  R.  Co.  v.  Storey,  68  S. 
W.  534,  29  Tex.   Civ.  App.  483. 

77.  McWilliams  v.  Lake  Shore,  etc.,  R. 
Co.,  146  Mich.  216,  109  N.  W.  272. 

78.  Exton  V.  Central  R.  Co.,  63  N.  J.  L. 
356,  46  Atl.  1099,  56  L.  R.  A.  508,  affirming 
42  Atl.  486,  62  N.  J.  L.  7. 

79.  Refusal  of  nonsuit. — Seawall  v. 
Carolina  Cent.  R.  Co.,  132  N.  C.  856,  44 
S.  E.  610,  rehearing  denied  in  133  N.  C. 
515,  45   S.   E.   850. 

80.  Demurrer  to  evidence. — In  an  ac- 
tion against  a  street  railway  by  a  passen- 
ger for  injuries  received  by  being  struck 
by  a  missile  thrown  by  a  bystander,  plain- 
tiff testified  that  he  was  seated  near  the 
front  of  the  car,  and  that  as  the  car  ap- 
proached the  corner,  where  by  ordinance 
it  was  required  to  stop,  he  saw  a  man 
standing  between  the  tracks,  making  vio- 
lent motions  with  something  in  his  hands. 
His  next  recollection  was  of  transactions 
after  the  injury.  Another  witness  testi- 
fied to  seeing  some  one  throw  a  missile 
through  the  front  vestibule  of  the  car. 
Held  proper  to  sustain  a  demurrer  to  the 
evidence.  Woas  v.  St.  Louis  Trans.  Co., 
198  Mo.  664,  96  S.  W.  1017,  7  L.  R.  A.,  N. 
S.,   331,   8  Am.   &  Eng.  Ann.   Cas.   584. 

81.  Condition  and  use  of  carrier's  prem- 
ises.— Pennsylvania  R.  Co.  v.  Green,  140 
U.   S.  49,  35   L.   Ed.  339,  11   S.   Ct.   650. 

In  an  action  for  injuries  to  plaintiff, 
who  had  left  a  car  to  pass  an  obstruction 
and  take  a  car  on  the  other  side,  and  who 
fell  over  an  impediment  in  the  path  fur- 
nished by  the  company  for  the  purpose 
of  passing  the  obstruction,  whether  the 
company  made  reasonable  provisions  for 
the   safety  of  the  plaintiff  while   passing 
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is  error  to  direct  a  verdict  for  defendant.^^  Jt  jg  for  the  jury  to  determine 
whether  a  railroad  company  has  been  guilty  of  negligence  in  failing  to  keep  the 
steps  leading  to  its  depot  clear  of  ice  and  snow,**  in  maintaining  walks  of  loose 
gravel  and  stone,^*  or  in  permitting  a  person  to  work  in  the  narrow  passage 
leading  to  its  ticket  office. ^^  Where  there  was  evidence  to  sustain  a  finding  that 
a  railroad  passenger  took  the  cold  resulting  in  her  death  from  the  company's  neg- 
gent  failure  to  keep  the  waiting  room  in  a  proper  condition,  the  question  was 
properly  submitted  to  the  jury.*^  And  where  plaintiff^  was  injured  by  reason 
of  a  defective  chair  in  the  waiting  room  and  there  was  evidence  tending  to  show 
that  the  chair  had  been  defective  for  some  time,  and  that  defendant's  agent  had 
been  notified  of  the  fact,  the  question  of  defendant's  negligence  in  not  repairing 
or  removing  it  was  one  for  the  jury.*'' 

As  to  Warnings. — Whether  sufficient  warning  was  given  before  closing  the 
space  left  for  the  passage  of  persons  between  cafs  at  a  station^*  and  whether  the 
carrier  was  negligent  in  failing  to  warn  passengers  of  danger  in  passing  from 
the  car  to  the  platform  on  account  of  the  space  between  them,*^  or  in  failing  to 


over  the  path  held  for  the  jury.  Powers 
V.  Old  Colony  St.  R.  Co.,  87  N.  E.  t?3, 
201  Mass.  06. 

Whether  depot  steps  muddy  and  slip- 
pery.— MacLaren  v.  Boston  Elev.  R.  Co., 
197    Mass.   490,   8.S    N.    E.   108S. 

Passenger  falling  into  drain  box. — 
Philadelphia,  etc.,  R.  Co.  v.  McGugan, 
102  Md.  270,  63  Atl.  753. 

Turnstile  improperly  constructed. — 
Proof  that  a  turnstile  maintained  as  a 
passenger  exit  was  so  constructed  that  the 
lower  arm  was  at  least  eight  and  a  half 
inches  above  the  floor,  and  that  a  pas- 
senger was  injured  by  catching  her  foot 
between  the  lowest  revolving  arm  of  the 
turnstile  and  the  floor,  tended  to  sustain 
the  allegation  that  the  turnstile  was  im- 
properly constructed,  and  v/hether  the 
carrier  should  have  foreseen  such  an  acci- 
dent was  for  the  jury.  Gascoigne  v. 
Metropolitan,  etc.,  R.  Co.,  87  N.  E.  883, 
239  111.  18,  16  Am.  &  Eng.  Ann.  Cas.  115, 
affirming  judgment  143   111.  App.   547. 

Negligence  in  maintaining  incline. — 
There  being  evidence  that,  though  it  was 
necessary  to  maintain  the  incline  where 
it  was,  yet  it  might  have  been  movable, 
and  away  when  not  in  use,  or  that  one 
might  have  been  built  in  the  freight  room 
itself  that  would  have  answered  the  pur- 
pose, it  was  not  error  to  refuse  direction 
of  verdict  for  defendant,  since  such  evi- 
dence, together  with  plaintiff's  testimony 
that  it  was  dark  there,  made  the  question 
of  defendant's  negligence  one  for  the  jury. 
Sullivan  v.  Delaware,  etc.,  Canal  Co.,  47 
Atl.    1084,   73   Vt.   353. 

Defects  in  baggage  room. — Where  the 
owner  of  baggage  enters  a  baggage  room 
at  a  railway  station  at  the  invitation  of 
the  baggage  master,  for  the  purpose  of 
pointing  out  the  baggage  wanted,  and  is 
injured  by  the  falling  of  a  defective  door 
in  an  attempt  to  open  it  for  the  purpose 
of  asking  a  street  car  motorman  to  wait, 
the  question  of  negligenue  is  for  the  jury; 
there  being  testimony  tending  to  show 
defendant's  knowledge  of  the  defect. 
Illinois  Cent.  R.  Co.  v.  Griffin,  80  Fed.  378, 


25  C.  C.  A.  413. 

In  an  action  against  a  railroad  for  in- 
juries to  a  passenger  through  stepping  into- 
the  space  between  a  baggage  truck  and 
the  wall  of  a  depression  in  the  floor  of  the 
room,  made  to  bring  the  top  of  the  truclc 
on  a  level  with  the  floor,  to  facilitate  the 
loading  and  unloading  of  baggage,  whether 
the  room,  as  so  constructed,  was  reason- 
ably safe  for  the  use  of  passengers  iden- 
tifying baggage  therein,  held,  under  the 
evidence,  for  the  jurv.  Bates  v.  Chicago, 
etc.,  R.  Co.,  123  N.  W.  745,  140  Wis.  335. 

82.  Erroneous  direction  of  verdict. — 
Plaintiff's  evidence  tended  to  show  that 
as  he  stepped  from  defendant's  train  at  a 
station  in  the  night,  where  it  was  too 
dark  for  him  to  see  well,  he  was  tripped 
by  a  hose  that  was  being  drawn  along  the 
platform  by  employees  of  defendant, 
close  to  the  steps  of  the  car,  and  fell,  and 
was  injured.  Defendant's  evidence  was 
to  the  effect  that  the  hose  was  lying  still 
on  the  platform,  not  less  than  two  and  a 
half  feet  from  the  car  steps,  and  that  the 
place  was  well  lighted.  Held  that,  it  was 
error  to  direct  a  verdict  for  defendant. 
Baker  v.  Clark,  99  Fed.  911,  40  C.  C.  A. 
174. 

83.  Illinois  Cent.  R.  Co  v  Keegan,  11^ 
111.  App.  38,  affirmed  in  310  III.  150,  71  N. 
E.    331. 

84.  Johnson  v.  Texas  Cent.  R.  Co.,  43 
Tex.   Civ.  App.  604,   93   S.  W.  433. 

85.  Lycett  v.  Manhattan  R.  Co.,  43  N. 
Y.   S.   431,   13   App.   Div.  326. 

86.  Crawford  v.  Maine  Cent.  Railroad, 
76  N.  H.  39,  78  Atl.  1078.  See  Neal  v. 
Southern  Railway,  93  S.  C.  197,  75  S.  E. 
405. 

87.  Texas,  etc.,  R.  Co.  v.  Humble,  97 
Fed.  837,  38  C.  C.  A.  502,  affirmed  in  31 
S.   Ct.   526,   181   U.   S.   57,   45   L.    Ed.  747. 

88.  As  to  warnings. — Louisville,  etc.,  R- 
Co.  V.   Smith,   135   Ky.  462,  122  S.  W.   806. 

89.  Duty  to  warn  passenger  of  danger. 
— Langin  v.  New  York,  42  N.  Y.  S.  353,  10 
App.  Div.  539;  Windels  v.  Interborough 
Rapid  Trans.  Co.,  98  N.  Y.  S.  854,  49  Misc. 
Rep.  646. 
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call  attention  of  passengers  to  a  change  in  level  of  the  platform,®**  are  ques- 
tions for  the  jury. 

Lighting  Station  and  Premises. — Whether  the  carrier  has  been  negli- 
gent as  to  the  lighting  of  its  station  and  premises  is  ordinarily  a  question  for 
the  jury  under  proper  instructions. ®i  Whether  a  period  of  time  prior  to  the 
arrival  of  a  night  passenger  train  was  a  reasonable  one  during  which  the  rail- 
road should  have  kept  its  platform  lighted  for  the  accommodation  of  passen- 
gers is  a  question  for  the  jury.^^ 

Platforms  and  Approaches. — Whether  the  approach  to  the  platform  of  a 
railway  station  was  so  constructed  as  to  be  reasonably  safe  is  a  question  for  the 
ju]-y  93  j(.  js  generally  for  the  jury  to  decide  whether  the  carrier  has  been 
guilty  of  negligence  in  failing  to  provide  a  proper  platform,®*  or  in  failing  to. 


90.  Fisher  v.  Boston,  etc.,  Railroad,  75 
N.  H.  184,  72  Atl.  212. 

91.  Lighting    station    and    premises. — 

United  States. — Texas,  etc.,  R.  Co.  v. 
Mayer,  183  Fed.  575,  105  C.  C.  A.  646; 
Pittsburgh,  etc.,  R.  Co.  v.  Wiegel,  191 
Fed.  577. 

Alabama. — Alabama,  etc.,  R.  Co.  v.  Ar- 
nold, 80  Ala.  600,  2  So.  337. 

Illinois. — Chadbourne  v.  Illinois  Cent.  R. 
Co.,   104   111.  App.   333. 

Indiana. — Pere  Marquetto  R.  Co.  v. 
Strange,  171  Ind.  160,  84  N.  E.  819,  20  L. 
R.  A.,  N.  S.,  1041,  rehearing  denied  in  85 
N.  W.  1026. 

Iowa. — Drummy  v.  Minneapolis,  etc., 
R.  Co.,  153  Iowa  479,  133  N.  W.  655; 
Merryman  v.  Chicago,  etc.,  R.  Co.,  135 
Iowa   591,   113    N.   W.   357. 

Massachusetts. — Keefe  v.  Boston,  etc.. 
Railroad,  142  Mass.  251,  7  N.  E.  874. 

New  Jersey. — Vosler  v.  Delaware,  etc., 
R.   Co.,  77.  N.  J.   L.   727,  73  Atl.  483. 

New  York. — Groll  v.  Prospect  Park, 
etc.,  R.  Co.,  51  Hun  643,  4  N.  Y.  S.  80,  22 
N.  Y.  St.  Rep.  656;  Flagg  v.  Manhattan 
R  Co.,  49  N.  Y.  Super.  Ct.  251;  Green  v. 
Middlesex  Valley  R.  Co.,  53  N.  Y.  S.  500, 
31  App.  Div.  412,  28  Civ.  Proc.  R.  152,  6 
N.  Y.  Ann.   Cas.   107. 

South  Carolina. — Williford  v.  Southern 
Railway,  85  S.  C.  301,  67  S.  E.  302. 

Texas.— G\i\i,  etc.,  R.  Co.  v.  Barnett,  19 
Tex.  Civ.  App.  626,  47  S.  W.  1039;  Texas 
Cent.  R.  Co.  V.  Wheeler,  52  Tex.  Civ. 
App.  603,  116  S.  W.  83;  San  Antonio,  etc., 
R.  Co.  V.  Turney,  33  Tex.  Civ.  App.  626, 
78  S.  W.  256. 

Wisconsin. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  235,  122  N.  W.  745. 

In  an  action  against  a  railroad  company 
for  injuries  received  by  plaintiff's  wife  in 
alighting  from  a  train,  where  several^  wit- 
nesses testified  that  she  was  injured 
through  being  compelled  to  jump  from 
the  car  steps  to  the  platform  in  the  dark 
vM\e  the  train  was  moving,  it  was_  not 
error  for  the  court  to  submit  to  the  jury, 
as  a  possible  ground  for  recovery,  the 
question  whether  defendant  was  negli- 
gent in  failing  to  provide  sufficient  lights, 
though  no  witness  testified  that  the  acci- 
dent would  not  have  occurred  if  the  plat- 


form had  been  properly  lighted.  Eddy  v. 
Still,  3  Tex.  Civ.  App.  346,  22  S.  W.  525. 

While  plaintifif  was  waiting  for  a  train 
in  a  station  on  defendant's  railroad  in  the 
evening,  she  had  occasion  to  visit  the 
water  closet,  which  was  150  feet  from  the 
station  and  reached  over  a  platform  ex- 
tending along  the  track  and  beyond  the 
building.  Having  been  shown  the  way 
by  another  passenger,  plaintiff  was  pass- 
ing along  such  platform,  when  she  fell  off 
and  was  injured.  Held,  that  evidence 
that  the  night  was  very  dark,  and  that 
the  platform  was  inadequately  lighted,  if 
at  all,  was  sufficient  to  require  the  sub- 
mission to  the  jury  of  the  question  of  de- 
fendant's negligence  and  breach  of  duty, 
especially  in  view  of  a  state  regulation 
requiring  such  places  to  be  well  lighted, 
where  required  by  the  convenience  of 
passengers.  O'Field  v.  St.  Louis,  etc.,  R. 
Co.,   189   Fed.  721,   111   C.   C.  A.   259. 

92  Abbott  V.  Oregon  R.  Co.,  46  Ore. 
549,  80  Pac.  1012,  114  Am.  St.  Rep.  885, 
1  L.  R.  A.,  N.  S.,  851. 

93.  Approach  to  platform. — Union  Pac. 
R.  Co.  V.  Evans,  52  Neb.  50,  71  N.  W.  1062. 

94.  Failure  to  provide  proper  platform. 
— Whether  a  station  platform  built  level 
with  the  track  so  that  an  ordinary  pas- 
.senger  car  would  project  over  the  plat- 
form for  a  distance  equal  to  the  space  be- 
tween the  inner  rail  and  the  outer  side  of 
the  car  is  reasonably  safe  for  the  use  of 
passengers  is  a  question  for  the  iury,  in 
view  of  the  amount  and  frequency  of 
travel.  Savageau  v.  Boston,  etc.,  Railroad, 
96   N.   E.   67,   210   Mass.   164. 

Where,  in  an  action  for  injuries  sus- 
tained by  plaintiff's  wife  in  attempting  to 
board  defendant's  train,  she  testified  that 
it  was  "quite  a  high  step"  from  the  plat- 
form to  the  steps  of  the  coach,  and  de- 
fendant's employees  testified  that  the  dis- 
tance was  twelve  or  fourteen  inches,  the 
question  of  defendant's  negligence  in  not 
providing  a  better  platform  was  for  the- 
jury.  Ft.  Worth,  etc.,  R.  Co.  v.  Work 
(Tex.    Civ.   App.),    100   S.   W.   962. 

In  an  action  for  the  wrongful  killing  of 
a  passenger  as  he  had  just  reached  a  nar- 
row platform  provided  for  passengers  to 
board  trains,  the  cars  of  which  over- 
lapped the  platform  between  thirteen  and 
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keep  it  in  a  reasonably  safe  condition. ^^  Where  the  evidence  is  conflicting  as 
to  whether  a  station  platform  was  greasy,*^  or  as  to  the  existence  of  a  hole 
therein  and  its  exact  location,^'^  the  question  is  for  the  jury.  Where  a  passen- 
ger on  a  dark  night  stepped  into  an  unguarded  hole  between  two  cars  and  the 
platform  of  an  elevated  railroad  station,  believing  it  to  be  the  platform  of  the 
car  she  was  about  to  board,  and  it  was  shown  that  the  space  between  the  cars 
was  usually  protected  by  a  trellis  gate,  which  at  the  time  of  the  accident  had 
been  removed,  the  question  of  the  carrier's  negligence  was  for  the  jury.^^  Where 
there  is  no  evidence  tending  to  prove  negligence  on  the  part  of  the  carrier  in 
failing  to  have  guard  railings  on  a  platform,  the  question  should  not  be  sub- 
mitted to  the  jury.9^  And  where  a  passenger,  while  attempting  to  board  a  train, 
was  injured  by  stepping  off  a  platform,  the  end  of  which  he  could  not  see 
because  of  darkness,  the  sufficiency  of  the  platform  was  not  involved,  and  the 
submission  of  that  issue  to  the  jury  was  error.^  • 

Crowding  Platform. — Negligence  is  a  question  for  the  jury,  where  the  car- 
rier permitted  its  station  platform  to  become  overcrowded  with  persons  waiting 
for  trains,  so  that  one  of  them  was  pushed  off  the  platform,  and  injured.^  And 
whether  the  carrier  has  been  negligent  in  failing  to  have  adequate  arrangements 
to  control  a  crowd  on  its  station  platform  and  protect  passengers  from  injury 
is  generally  a  question  for  the  jury.^     In  an  action  against  a  street  railway  for 


fourteen  inches,  by  reason  of  its  being 
constructed  on  a  curve  close  to  the  rail, 
evidence  held  to  justify  the  court  in  sub- 
mitting to  the  jury  the  question  whether 
defendant  was  guilty  of  negligence  in 
providing  an  unsafe  platform.  Lehigh 
Valley  R.  Co.  v.  Dupont,  138  Fed.  840,  64 
C.  C.  A.  478. 

In  an  action  for  death  by  wrongful  act, 
it  appeared  that:  First,  defendant  sud- 
denly started  its  car,  which  deceased  was 
about  to  enter,  at  an  elevated  station, 
causing  deceased  to  fall  ofif.or  requiring 
him  to  step  off  on  the  station  platform; 
second,  that  the  railing  at  the  end  of  the 
platform  did  not  reach  the  edge,  and  that 
there  was  left  a  space  of  twenty-six 
inches,  through  which  deceased  was  car- 
ried by  the  momentum,  and  that  he  fell 
to  the  street  below.  No  passengers  were 
allowed  to  ride  on  the  car  steps,  and  no 
necessity  was  shown  for  leaving  so  wide 
a  space.  The  petition  declared  on  the 
two  acts  of  alleged  negligence.  Held, 
that  the  question  of  defendant's  negli- 
gence, in  not  extending  the  railroad 
nearer  to  the  edge  of  the  platform,  was 
for  the  jury.  Barth  v.  Kansas,  etc.,  R. 
Co.,   44   S.   W.   778,   142   Mo.   535. 

95.  Failure  to  keep  platform  in  reason- 
ably safe  condition, — Haselton  v.  Ports- 
mouth, etc..  Railway,  71  N.  H.  589,  53 
Atl.  1016;  Arkansas  Mid.  R.  Co.  v.  Robin- 
son,  96  Ark.   33,   130  S.   W.   536. 

Whether  the  carrier  exercised  reason- 
able care  in  the  method  of  attaching  a  lad- 
der to  a  semaphone  sign  post  in  the 
depot  platform  contiguous  to  the  office 
window.  Vance  v.  Great  Northern  R. 
Co.,  106  Minn.  173,  118  N.  W.  674. 

Rotten  timber  in  platform. — Wood  v. 
Metropolitan  St.  R.  Co.,  181  Mo.  433,  81 
S.  W.  153;  S.  C,  107  Mo.  App.  373,  81  S. 
W.  1373. 


Icy  platform. — McGuire  v.  Interborough 
Rapid  Trans.  Co.,  93  N.  Y.  S.  316,  104 
App.  Div.  105. 

Railroad  ties  on  platform. — Moriarty  v. 
Boston,  etc.,  Railroad,  303  Mass.  166,  88 
N.  E.  585. 

Leaving  trucks  on  platform. — Plaintiff, 
in  an  action  against  a  carrier  for  personal 
injuries  received  while  alighting  from  a 
train  at  night,  at  the  direction  of  the  con- 
ductor, to  purchase  a  ticket,  t-estifred  that 
he  fell  over  some  skids  and  trucks  that 
were  lying  on  the  platform  of  the  depot. 
The  only  evidence  to  contradict  plaintiff 
was  the  testimony  of  a  single  witness  that 
the  skids  and  trucks  were  kept  against 
the  wall  of  the  depot.  Held,  that  it  was 
a  question  for  the  jury  whether  the  leav- 
ing of  the  skids  and  trucks  where  they 
were  when  plaintiff  stumbled  over  them 
was  negligence.  Chicago,  etc.,  R.  Co.  v. 
Barrett,  80  S.  W.  660,  35  Tex.  Civ.  App: 
366. 

96.  Whether  platform  greasy. — New- 
comb  V.  New  York,  etc.,  R.  Co.,  169  Mo. 
409,   69    S.   W.   348. 

97.  Hole  in  platform. — Robertson  v. 
Wabash  R.  Co.,  53  S.  W.  1082,  152  Mo. 
382. 

98.  Lake  St.  Elev.  R.  Co.  v.  Burgess, 
66  N.  E.  315,  300  111.  638,  affirming  99  111. 
App.  499. 

99.  Where  there  is  no  evidence  of  neg- 
ligence.— Moeller  v.  United  R.  Co.,  243 
Mo.  731,  147  S.  W.  1009. 

1.  Submitting  issue  not  involved. — 
Gulf,  etc.,  R.  Co.  V.  Barnett,  47  S.  W. 
1039,  19  Tex.   Civ.  App.  636. 

a.  Crowding  platform. — McGearty  v. 
Manhattan  R.  Co.,  43  N.  Y.  S.  1086,  15 
App.  Div.  2. 

3.  Pennsylvania  R.  Co.  v.  Stockton,  184 
Fed.   432,   106   C.   C.  A.   433;    Reschke     v. 
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injuries  received  through  being  pushed  off  a  station  platform,  which  defendant 
was  alleged  to  have  permitted  to  become  overcrowded,  plaintiff  had  a  right 
to  go  to  the  jury  on  the  grounds  that  the  platform  in  question  was  too  small  to 
take  care  of  the  passengers  who  landed  on  it  and  that  the  guard  who  should  have 
been  on  the  platform  was  not  there.* 

§§  3300-3301.  Taking  Up  Passengers— §  3300.  In  General.— In  an 

action  for  injuries  to  a  passenger  while  attempting  to  board  a  car  the  question 
of  the  carrier's  negligence  is  ordinarily  for  the  jury.^  And  where  the  plaintiff's 
evidence  is  sufficient  to  sustain  a  recovery,  it  is  proper  to  refuse  a  nonsuit.^ 
But  where. the  jury  are  not  justified  in  finding  defendant  negligent,  a  verdict 
should  be  directed  in  its  favor.''  It  is  a  question  for  the  jury  to  determine 
whether  the  carrier  under  the  circumstances  of  a  particular  case  should  have 
provided  an  employee  to  assist  passengers  boarding  its  cars.^     Where  there  is" 


Syracuse,  etc.,  R.  Co.,  139  X.  Y.  S.  C,:>j, 
155  App.  Div.  48;  Dixon  v.  Great  Falls, 
etc.,  R.  Co.,  38  App.  D.  C.  591.  598,  Ann. 
Gas.  1913C,  571.  See  Muhlhause  v'.  Mo- 
nongahela  St.  R.  Co.,  201  Pa.  S37,  50  Atl. 
937. 

Illustrations. — Plaintiff's  intestate  was 
killed  when  attempting  to  board  a  train  on 
defendant's  railroad  at  Newark,  N.  J.,  by 
being  pushed  against  or  under  the  mov- 
ing cars  by  the  crowd  which  was  waiting 
for  the  train.  It  was  Saturday  afternoon 
at  the  height  of  the  season  for  week-end 
summer  travel  to  the  seaside,  where  the 
train  was  bound,  and  there  were  800  or 
900  persons  on  the  platform  and  nearly 
200  who  sought  to  board  this  particular 
train,  which  was  ten  minutes  late.  Such 
crowd,  however,  was  not  exceptional  for 
the  time,  day,  and  season.  There  were  no 
gates,  and  there  was  testimony  that  there 
was  no  one  representing  defendant  on  the 
platform  when  the  train  came  in.  Held, 
that  the  question  of  defendant's  negli- 
gence was  properly  submitted  to  the  jury. 
Pennsylvania  R.  Co.  v.  Stockton,  184 
Fed.  422,  106  C.  C.  A.  433. 

Whether  a  street  railway  company 
which  conducted  an  amusement  park,  at 
which  after  the  close  of  the  entertainment 
one,  who  had  taken  her  place  in  the  front 
rank  of  the  7,000  persons  waiting  foi 
cars,  was  pushed  under  a  car  was  guilty 
of  negligence  in  not  making  adequate 
provision  by  way  of  railings,  barriers,  and 
policemen  to  furnish  protection  from  the 
dangers  incident  to  such  a  crowd,  is  a 
question  for  the  jury.  Cousineau  v. 
Muskegon  Tract.,  etc.,  Co.,  108  N.  W. 
720,  145  Mich.  314. 

4.  Beverley  v.  Boston  Elev.  R.  Co..  194 
Mass.  450,  80  N.   E.  HOT. 

5.  Taking  up  passengers. — Blades  v. 
Des  Moines  City  R.  Co.  (Iowa>,  113  N. 
W.  922;  Sandquist  v.  Fort  Dodge,  etc.,  R. 
Co.  (Iowa"),  140  N.  W.  394;  Joyce  v. 
Metropolitan  St.  R.  Co.,  118  S.  W.  21, 
219  Mo.  344;  VVellman  v.  Metropolitan  St. 
R.  Co.,  118  S.  W.  31,  219  Mo.  126;  Benja- 
min V.  Metropolitan  St.  R.  Co.,  84  N.  Y. 
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S.  458;  Redington  v.  Harrisburg  Tract. 
Co.,  210  Pa.   648,  60  Atl.  305. 

In  an  action  against  an  elevated  rail- 
road company  for  injuries  to  a  person 
attempting  to  board  a  train,  whether  or 
not  the  defendant  was  guilty  of  negli- 
gence in  opening  a  side  door  of  its  train 
for  the  reception  of  passengers  before  the 
train  was  properly  adjusted  to  a  movable 
platform  provided  by  the  defendant, 
without  having  some  one  at  the  place  to 
warn  persons  attempting  to  board  the  car 
of  the  open  space,  held,  under  the  evi- 
dence, a  question  for  the  jury.  Plummer 
V.  Boston  Elev.  R.  Co.,  84  N.  E.  849,  198 
Mass.  499. 

G.  Refusal  of  nonsuit. — Central,  etc.,  R. 
Co.  V.  Goodman,  119  Ga.  234,  45  S.  E. 
969. 

7.  Direction  of  verdict. — Plaintiff,  at- 
tempting to  get  on  a  moving  street  car, 
seized  the  hand  rail  and  placed  one  foot 
on  the  step,  and  with  the  other  on  the 
ground  was  dragged  along  until  he  came 
in  contact  with  some  railroad  ties  near 
the  track  in  the  middle  of  an  intersecting 
street,  when  he  lost  his  hold  and  was 
severely  injured.  The  evidence  as  to 
whether  the  speed  of  the  car  was  increased 
after  plaintiff  took  hold  was  conflicting. 
No  proof  was  offered  that  the  motorman 
in  any  way  indicated  that  he  meant  to 
stop  at  the  upper  corner  of  the  street 
where  plaintiff  stood,  and  he  stated  that 
he  did  not  notice  any  one  there.  Held, 
that  a  verdict  should  have  been  directed 
for  defendant.  Schmidt  v.  North  Jersey 
St.   R.    Co.,   49   Atl.   438,   66    N.   J.   L.   434. 

8.  Assisting  passengers  to  board  cars. 
—Ft.  Worth,  etc.,  R.  Co,  v.  Work  (Tex. 
Civ  App.),  100  S.  W.  962;  Richardson  v. 
Augusta,  etc.,  R.  Co.,  79  S.  C.  535,  61  S. 
E.    83, 

Where,  in  an  action  for  injuries  to 
plaintiff's  wife,  sustained  while  boarding 
defendant's  train,  it  was  alleged  that,  de- 
fendant having  failed  to  provide  a  suit- 
able platform,  and  havmg  failed  to  have 
its  depot  grounds  properly  lighted,  and 
having  permitted  the  steps  leading  to  the 
platform  of  its  coaches  to  be  covered  with 
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evidence  to  the  effect  that  the  trainmen,  instead  of  warning  a  passenger  not  to 
get  on  a  moving  train,  directed  him  to  get  on,  it  was  for  the  jury,  and  not  the 
court,  to  say  what  directions  he  received  from  the  trainmen.^  Evidence  that 
plaintiff  and  a  companion  hailed  a  horse  car,  and  immediately  thereafter  the 
car  was  slowed  down,  requires  the  submission  to  the  jury  of  the  question  whether 
the  driver  knew,  or  should  have  known,  that  both  persons  intended  to  become 
passengers. i** 

As  to  Statements  of  Employers. — Though  ordinarily  the  bald  statement 
of  an  employee  of  a  railroad  telling  passengers  to  "Step  lively"  is  not  negligence, 
still,  where  a  dangerous  place,  not  existing  with  trains  and  platforms  in  their 
normal  condition,  existed  between  the  station  platform  and  the  car  entrance  by 
reason  of  the  act  of  the  employee  who  called  to  passengers  to  step  lively,  it  can 
hot  be  said  as  a  matter  of  law  that  the  request  was  not  negligence. ^^  Whether 
the  statement  of  a  conductor  to  plaintiff,  desiring  to  board  a  train,  that  "I  am  go- 
ing; you  had  better  get  on  the  train,"  was  a  warning  or  an  invitation  to  get  on^ 

was  a  question  of  fact  for  the  jury,  and  not  to  be  determined  by  the  court  on 
demurrer.i2 

Effect  of  Custom. — Where  railroad  trains  for  several  years  have  been  ac- 
customed to  stop  at  a  certain  point,  where  there  was  no  platform  or  other  pro- 
visions for  passengers,  before  crossing  another  railroad  track,  and  employees 
of  various  establishments  in  the  neighborhood  were  in  the  habit  of  there  taking 
the  trains,  no  objection  ever  having  been  made  to  their  doing  so,  and  the  railroad 
employees  sometimes  assisting  them,  and  fare  being  always  collected  from  those 
who  thus  boarded  the  trains,  the  question  whether  the  company  had  induced  the 
public  to  believe  they  were  invited  to  board  the  trains  at  that  place  was  for  the 
jury.13 

§  3301.  Starting  or  Moving  Car  While  Passenger  Is  Boarding  Same. 

— When  a  passenger  is  injured  by  a  sudden  movement  or  jerk  of  the  carrier's 
conveyance  while  he  is  attempting  to  board  it,  the  question  of  the  carrier's  neg- 
ligence is  for  the  jury,  where  it  depends  on  conflicting  evidence  or  on  inferences 
to  be  deduced  from  circumstances  in  regard  to  which  there  is  room  for  fair  dif- 
ference of  opinion  among  intelligent  men.^*     Where  the  evidence  in  an  action 

ice,  it  was  negligent  for  defendant  to  fail  Omaha,  etc.,  St.  R.  Co.,  139  Iowa  645,  117 

to    have    some    person    present    to    assist  N.  W.  35. 

plaintiff's  wife  to  board,  whether   defend-  Kentucky. — Samuels      v.      Louisville      R. 

ant  owed  her  a  duty  to  assist  her  to  board  Co.,   151  Ky.  90,  151   S.  W,  37. 

was  for  the  jury.    Ft.  Worth,  etc.,  R.  Co.  Maryland. — Baltimore  City  Pass.  R.  Co.. 

V.  Work  (Tex.  Civ.  App.),  100  S.  W.  963.  v.  Baer,  44  Atl.  992,  90  Md.  97. 

9.    Fulks  V.  St.  Louis,  etc.,  R.     Co.,  Ill  Massachusetts.  —   Hamilton    v.    Boston 

Mo.  335,  19  S.  W.   818.  Elev.  R.  Co.,  313  Mass.  420,  100  N.  E.  604. 

i_      o     i             TVT  i          I'i        c,     T-.     /-»  Missouri. — Berry    v.     St.     Louis     Trans. 

Jt    l^T^^-  40  T.^^nr^fi                     '  Co.,  211    Mo.  88,  109   S.  W.  661. 

57  N.  Y.  S.  577,  40  App    Div.  26  ^^^    For^.-Michelson   v.   Metropolitan 

11    Statement  of  employee.— Plummer  w.  st.  R.  Co.,  87  N.  Y.  S   501  •  Ward  v.  Met-o- 

Boston  Elev.  R.  Co.,  198  Mass.  499,  84  N.  politan  St.  R.  Co.,  90  N.  Y.  S.  897,  99  App. 

E.  849.  Div,    126;    De    Rozas   z:    Metropolitan    o.. 

12.  Talbert  v.  Charleston,  etc.,  R.  Co.,  R.  Co.,  43  N.  Y.  S.  27,  13  App.  Div.  206; 
72   S.  C.  137,  51  S.   E.  564.  Daley  v.  Port  Jervi?.  etc.,  R.  Co.,  80  Fun 

13.  Effect  of  custom.— Chicago,  etc.,  R.  174,  29  N.  Y.  S.  1011,  61  N.  Y.  St.  Rep. 
Co.  V.  Doan,  195  111.  168,  62  N.  E.  836,  633:  McGlynn  v.  Nassau  Elect.  R.  Co.,  113 
affirming  93   111.  App.  247.  N.  Y.   S.  119,   128   Aop.   Div.   866,  affirmed 

14.  Starting   or  moving   car  while  pas-       in  92  N.  E.  1091,  198  N.  Y.  522. 

senger   is   boarding   same. — United  States.  North     Cairolina. — Roberts     v.    Atlantic^ 

—St.    Louis,   etc.,    R.    Co    v.  Wainwright,  etc.,  R.  Co.,  155  N.  C.  79.  70  S.  E.  1080 

153   Fed.   624,  82  C.   C.  A.   16.  Pennsylvania.— Thnmas  v.   Altoona,   etc.,. 

Arkansas. — Miles    v.    St.    Louis,    etc.,    R.  Elect  Co.,  236  Pa.  365,  84  Atl.  846. 

Co.,  90  Ark.  485,  119  S.  \N.  837.  7'/r^i;a'a.— Blue    Ridge    Light,    etc.,    Co. 

District    of    Columbia. — Anacostia,     etc.,  v.   Price,   108  Va.  652,  62   S.   E    938. 

R.  Co.  V.  Klein,  8  App.  D.  C.  75.  Washington.— QiXchtr    v.    Seattle     Elect. 

/ozua.- Jaques  v.  Sioux  City  Tract.  Co.,  Co..  69  Wash.  78,  124  Pac.  318. 

124  Iowa  357,   99   N.   W.   1069;   Burger  v.  Illustrations. — Negligence   is  a  question 
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against  a  street  railway  company  for  injuries  to  a  passenger  showed  that  the  car 
was  started  before  the  passenger  had  been  given  a  reasonable  opportunity  to  get 
on,  and  there  was  no  evidence  of  contributory  negligence,  it  was  error  to  dismiss 
at  the  close  of  plaintiff's  case.^^  But  where,  in  an  action  against  a  street  railway 
company  for  injury  to  a  passenger  who  was  thrown  down  by  the  sudden  start- 
ing of  the  car  as  he  was  getting  on,  there  was  no  evidence  relating  to  the  con- 
ductor, except  that  plaintiff  did  not  see  him,  it  was  error  to  leave  the  question  of 
the  conductor's  negligence  to  the  jury.^^  Whether  plaintiff  was  given  a  reason- 
able time  to  board  a  street  car  before  it  was  started  is  ordinarily  a  question  for 


for  the  jury,  where  a  car  was  started  sud- 
denly, and  without  warning,  while  a  pas- 
senger had  his  foot  on  the  step,  and  be- 
fore he  had  time  to  get  on  the  car. 
Schalscha  v.  Third  Ave.  R.  Co.,  43  N.  Y. 
S.  35],  19  Misc.  Rep.  141;  Miller  v.  St. 
Paul  City  R.  Co.,  66  Minn.  193,  68  N.  W. 
862;  Earth  v.  Kansas,  etc.,  R.  Co.,  143 
Mo.  535,  44  S.  W.  778;  McKenna  v.  North 
Hudson  County  R.  Co.,  64  N.  J.  L  106, 
45  Atl.  776. 

Where  there  was  evidence  that  plaintiflf 
after  assisting  her  sister  to  a  seat,  got  up 
on  the  running  board  and  attempted  to 
raise  the  curtain  so  that  she  could  enter 
the  car,  and  although  she  requested  the 
conductor  to  raise  it  for  her  he  failed  to 
do  so,  but  started  the  vehicle,  the  con- 
ductor's negligence  was  for  the  jury. 
Martin  v.  Boston  Elev.  R.  Co.,  101  N.  E. 
1089,  214  Mass.  456. 

Where  the  evidence  showed  that  a  pas- 
senger attempting  to  get  on  the  front 
platform  of  a  street  car  was  told  to  get 
off,  and  went  along  the  running  boaid  of 
the  car.  the  car  gave  a  jerk,  and  the  pas- 
senger fell  to  the  ground,  it  was  for  the 
jury  to  say  whether  defendant  was  neg- 
lia-ent.  Budner  v.  Public  Service  Corp., 
65  Atl.  893,  74  N.  J.  L.  298. 

Where  the  conductor  of  a  crowded  car, 
while  in  the  front  end,  knew  that  it  had 
stopped  to  take  on  passengers,  and  started 
it  without  any  effort  to  ascertain  what  or 
how  many  passengers  were  trying  to  get 
aboard,  or  whether  they  had  actually  got- 
ten aboard,  the  question  of  his  negligence 
was  for  the  iury.  Pickford  v.  Boston 
Elev.  R.  Co.,  100  N.  E.  548,  213  Mass.  507; 
Ryan  v.  Pittsfield  Elect.  St.  R.  Co,  203 
Mass.    383,    89    N.    E.    537. 

The  question  of  a  conductor's  negli- 
gence in  starting  a  car  upon  assurance 
from  passengers  on  the  rear  platform  that 
it  was  "all  right,"  held,  in  view  of  all  the 
circumstances,  for  the  jury.  Pickford  v. 
Boston  Elev.  R.  Co.,  100  N.  E.  548,  313 
Mnss.   507. 

The  question  of  negligence  is  for  the 
jury  where  plaintiff  and  friend  hailed  a 
street  car,  and  it  stopped,  and  there  was 
evidence  tending  to  show  that  the  car 
w?s  standing  still  when  plaintiff  at- 
tempted to  get  on,  and  that  it  started  after 
he  had  got  partly  up,  and  that  the  driver, 
feeling  the  jar  of  the  car,- said,  "Was  that 
a    friend    of    yours    with    you?''    although 


the  driver  testified  he  did  not  hear  any 
one  hail  the  car,  and  there  was  evidence 
tending  to  show  that  plaintiff  attempted 
to  get  on  the  car  after  it  had  started. 
Wolfkiel  V.  Sixth  Ave.  R.  Co.,  38  N.  Y.  49. 

Where  plaintiff  showed  that  he  stepped 
onto  the  running  board  of  a  street  car 
when  the  car  was  moving  very  slowly 
and  almost  at  a  standstill,  taking  hold  of 
a  stanchion  and  got  both  feet  on  the 
running  board,  and  was  about  to  step  in- 
side the  car,  when  the  car  started,  his 
foot  slipped,  and  he  fell  and  was  injured, 
it  was  a  question  for  the  jury  whether 
the  starting  was  negligence.  Hirschberg 
V.  Brooklyn,  etc.,  R.  Co.,  119  N.  Y.  S.  493, 
134   App.    Div.    639. 

Where  the  testimony  of  a  passenger  in 
a  suit  against  a  railroad  tends  to  show 
that  he  proceeded  to  board  a  train,  and 
that  when  he  was  on  the  second  step  of 
the  car  his  further  progress  was  barred 
by  persons  on  the  platform;  that  the  train 
was  then  started,  and  was  suddenly 
stopped  with  a  jerk,  when  a  man  on  the 
platform  fell  against  plaintiff,  who  was 
thrown  off  and  injured  and  his  testimony 
was  corroborated,  it  was  a  question  for 
the  jury,  though  contradicted  by  defend- 
ant. Giovanelli  v.  Erie  R.  Co.,  76  Atl. 
424,  228  Pa.  33.  See  Kulman  v.  Erie  R. 
Co.,  47  Atl.  497,  65  N.  J.  L.  241. 

15.  Silber  v.  New  York  City  R.  Co.,  99 
N.  Y.  S.  837.  See  Baltimore  City  Pass. 
P.  Co.  V.  Baer,  90  Md.  97,  44  Atl.  992. 

Plaintiff  was  given  a  transfer  from  one 
of  defendant's  street  cars  to  another,  and 
crossed  to  the  point  where  he  should 
board  the  car.  As  the  car  came  to  a  stop, 
he  took  hold  of  the  upright  rail  to  board 
it,  when  people  in  front  of  him  had  got 
aboard,  and  as  he  was  about  to  step  on 
the  car  gave  a  sudden  jerk,  by  which 
plaintiff  was  caused  to  fall  in  a  hole,  by 
which  he  was  injured,  he  being  compelled 
finally  to  let  go  his  hold  of  the  rail.  Held 
that,  as  such  evidence  would  have  justi- 
fied the  finding  that  defendant  was  negli- 
gent in  failing  to  give  plaintiff  a  reason- 
able time  to  board  the  car,  it  was  error 
to  dismiss  plaintiff's  complaint.  Fay  v. 
Metropolitan  St.  R.  Co.,  70  N.  Y.  S.  763, 
62  App.  Div.  51. 

16.  Where  no  evidence  of  conductor's 
negligence. — Monroe  v.  Metropolitan  St. 
R.  Co.,  80  N.  Y.  S.  177,  79  App.  Div.  587. 
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the  jury.^'^  It  is  not  negligence  per  se  to  start  a  street  car  while  passengers  are 
standing  either  in  the  car  or  on  the  platform  or  in  the  vestibule.^*  And  whether 
it  is  negHgent  to  start  a  car  before  a  passenger  has  taken  his  seat  is  a  question 
of  fact  for  the  jury.i^  A  carrier  is  not  required,  as  a  matter  of  law,  to  keep  a 
train  standing  until  a  passenger  has  had  a  reasonable  opportunity  to  reach  a 
seat  after  boarding  the  train. ^'^ 

§  3302.  Operation  of  Trains  at  Places  Where  Passengers  Are  Being 
Received  or  Discharged. — Ordinarily  it  is  a  question  for  the  jury  whether 
the  carrier  has  been  negligent  in  the  operation  of  trains  or  cars  at  a  place  where 
passengers  are  being  received  or  discharged. ^^     So  it  is  a  question  for  the  jury 


17.  Reasonable  time. — Rand  v.  Boston 
Elev.  R.  Co.,  198  Mass.  569,  84  N.  E. 
841. 

18.  Starting  car  while  passenger  stand- 
ing.— Benjamin  v.  Metropolitan  St.  R. 
Co.,  245   Mo.   598,   151   S.  W.   91. 

19.  Benjamin  v.  Metropolitan  St.  R. 
Co.,  245    Mo.  598,   151  S.  W.  91. 

Woman  passenger. — McGlynn  v.  Nas- 
sau Elect.  R.  Co.,  113  N.  Y.  S.  119,  128 
App.   Div.  866. 

Whether  defendant  was  negligent  in 
starting  its  car,  so  as  to  injure  plaintiff, 
a  woman  of  fifty-seven  years,  weighing 
nearly  200  pounds,  as  she  was  making  her 
way  toward  a  seat,  was  for  the  jury.  Ben- 
jamin V.  Metropolitan  St.  R.  Co.,  245  Mo. 
598,  151  S.  W.  91. 

Where  it  was  shown  that  plaintiff,  a 
woman  seventy-seven  years  old,  after  tak- 
ing a  street  car,  was  thrown,  without 
stumbling,  but  purely  by  the  motion  of 
the  car  in  starting  before  she  could  reach 
a  place  of  safety,  to  the  floor,  and  injured, 
the  question  of  the  negligence  of  defend- 
ant's servants  in  so  operating  the  car  was 
properly  for  the  jury.  Morrow  v.  Brook- 
lyn Heights  R.  Co.,  103  N.  Y.  S.  998,  119 
App.  Div.  22. 

Woman  passenger  accompanying  child. 
—Louisville  R.  Co.  v.  Wilder,  143  Ky.  436, 
136  S.  W.  892. 

Evidence  that  a  woman  with  a  child 
in  her  care  boarded  a  street  car,  and 
while  she  was  still  standing,  facing  partly 
forward  and  partly  sideways,  and  helping 
the  child  to  move  over  from  the  end  of 
the  seat,  the  car,  which  was  standing  at 
the  beginning  of  the  curve,  started  with 
a  sudden  jerk,  causing  her  to  fall,  did  not 
show,  as  a  matter  of  law,  that  there  was 
no  negligence  on  the  part  of  the  con- 
ductor in  starting  the  car  when  he  did. 
Hamilton  v.  Boston,  etc.,  St.  R.  Co.,  79 
N.    E.   734,    193    Mass.    334. 

20.  Louisville,  etc.,  R.  Co.  v.  Gaines,  152 
Ky.  255,  153  S.  W.  216;  St.  Louis,  etc.,  R. 
Co.  V.  Wright,  105  Ark.  269,  150  S.  W. 
706. 

In  an  action  against  a  common  carrier 
of  passengers  to  recover  for  injuries  re- 
sulting from  falling  from  the  coach,  there 
was  evidence  tending  to  show  that  the 
driver  stopped  the  coach  to  receive  plain- 
tiflf  as  a  passenger;  that  the  coach  was 
crowded,  and  all  the  seats  occupied;  and 


that,  immediately  after  she  had  gotten  in, 
and  while  she  was  still  standing  within 
the.  door,  the  coach  violently  started, 
throwing  her  out.  Held,  that  the  evidence 
was  sufficient  to  go  to  the  jury.  Geddes 
V.  Metropolitan  R.  Co.,  103  Mass.  391. 

21.  Operation  of  trains  at  places  where 
passenjgers  are  being  received  or  dis- 
charged. —  United  'States.  —  Chesapeake, 
etc.,  R.  Co.  V.  King,  99  Fed.  251,  40  C.  C. 
A.  432,  49  L.  R.  A.  102;  Harmon  v.  Flin- 
tham,  196  Fed.  635,  116  C.  C.  A.  309;  At- 
lantic City  R.  Co.  V.  Clegg,  183  Fed.  216, 
105  C.   C.  A.  478. 

District  of  Columbia. — Chunn  v.  Cityj 
etc.,  Railway,  23  App.  D.  C.  551,  reversed 
on  another  point  in  28  S.  Cl..  63,  207  U. 
S.   302. 

Kentucky. — Illinois  Cent.  R.  Co.  v. 
Proctor,  122  Ky.  92,  28  Ky.  L.  Rep.  598, 
89  S.  W.  714;  Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190,  127  S.  W.  770. 

Massachusetts. — Sonier  v.  Boston,  etc., 
R.  Co.,  141  Mass.  10,  6  N.  E.  84;  Renaud  z;. 
New  York,  etc.,  R.  Co.,  206  Mass.  557,  92 
N.  E.  710. 

Minnesota. — Fonda  v.  St.  Paul  City  R. 
Co.,  71  Minn.  438,  74  N.  W.  166,  70  Am. 
St.  Rep.  341. 

New  Jersey. — -Walger  v.  Jersey,  etc.,  St. 
R.  Co.,  71  N.  J.  L.  356,  59  Atl.  14. 

New  York. — Allenza  v.  Erie  R.  Co.,  138 
N.  Y.  S.  1024,  78  Misc.  Rep.  659;  Craven 
V.  International  R.  Co.,  91  N.  Y.  S.  625, 
100  App.  Div.  157. 

Pennsylvania. — Muhlhause  v.  Mononga- 
hela  St.  R.  Co.,  201  Pa.  237,  50  Atl.  937. 

Illustrations. — Plaintiff's  intestate  went 
to  a  station  on  defendant's  railroad  at 
night  for  the  purpose  of  taking  a  train, 
and  while  attempting  to  cross  the  tracks 
to  a  closet  on  the  opposite  side  from  the 
station,  was  struck  and  killed  ^y  cars 
which  were  being  pushed  along  the 
trade  by  an  engine.  The  night  was  dark, 
the  place  was  not  lighted,  and  there  was 
no  light  on  the  front  end  of  the  moving 
cars,  nor  any  person  stationed  thereon. 
The  cars  made  but  little  noise,  and 
whether  the  bell  on  the  engine  was  be- 
ing rung  was  in  dispute.  There  was  evi- 
dence that  the  place  where  deceased  was 
struck  was  a  public  crossing,  and  known 
to  be  such  by  defendant.  Whether  or  not 
deceased  was  at  the  time  under  the  in- 
fluence of  liquor  was  also  in  dispute.  Held. 
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whether  defendant  is  liable  for  negligence,  when  its  train,  passing  slowly  through 
depot  grounds,  strikes  a  passenger  on  a  track;  he  supposing  the  train  was  about 
to  stop,  when  it  was  not  designed  that  it  should. ^^  And  where  it  was  customary 
for  passengers  to  alight  on  the  side  of  the  train  where  the  company  operated  a 
parallel  track,  the  question  whether  the  company  was  negligent  in  allowing  an- 
other train  to  move  on  such  track  when  passengers  were  alighting  is  solely  for 
the  jury.^^ 


that  the  questions  of  defendant's  negli- 
gence and  the  negligence  of  the  deceased, 
involving  the  question  of  his  intoxica- 
tion, were  all  properly  submitted  to  the 
jury.  Texas,  etc.,  R.  Co.  v.  Wagley,  91 
Fed.  860,  34  C.  C.  A.  114. 

There  were  two  tracks  in  front  of  the 
station  building,  and  defendant's  train 
passed  on  the  farther  one.  A  street 
crossed  the  tracks  at  the  end  of  the  sta- 
tion, paved  with  concrete,  and  from  it 
and  on  the  same  level  a  paved  platform 
extended  on  the  outer  side  of  each  track, 
there  being  no  division  between  the  pave- 
ment of  the  street  and  the  platform.  A 
picket  fence  also  extended  from  the  street 
between  the  tracks  past  the  station,  which 
prevented  crossing  except  on  the  street. 
An  automatic  bell  was  rung  by  every 
train  from  the  time  it  '  approached  until 
it  left  the  station.  The  train  of  plaintiff's 
intestate  stopped  with  the  rear  car  on  the 
street  crossing,  and,  as  he  was  passing  to 
it  from  the  waiting  room  along  the  street, 
he  was  struck  and  killed  by  a  through 
train  on  the  nearer  track  going  in  the  op- 
posite direction  at  high  speed.  Held,  that 
the  question  of  negligence  was  for  the 
iury.  Atlantic  City  R.  Co.  v.  Clegg,  183 
Fed.  316,  105   C.  C.  A.  478. 

Plaintiff  was  a  passenger  on  defend- 
ant's train  on  a  branch  line.  Plaintifif's 
train  stopped  at  the  station,  where  the 
main  track  ran  parallel  between  the 
branch  track  and  the  depot.  A  person 
standing  on  the  ground  by  the  train 
could  see  the  main  track  250  feet.  As 
the  train  drew  into  the  station,  plaintiff 
stepped  to  the  ground,  and  took  three  or 
four  steps  towards  the  depot,  when  he 
was  struck  by  a  train  on  the  main  track 
running  at  a  high  rate  of  speed,  endeavor- 
ing to  pass  before  plaintiff's  train  stopped. 
Held,  that  the  question  of  defendant's 
negligence  was  properly  submitted  to  the 
jury.  Jewell  v.  New  York,  etc.,  R.  Co., 
50  N.   Y.   S.   848,   27   App,   Div.   500. 

Plaintiff,  who  was  a  passenger  on  de- 
fendant's railroad,  alighted  at  a  station 
from  which  it  was  necessary  to  cross  the 
tracks  to  reach  the  street  leading  to  the 
town.  She  passed  behind  the  train,  and 
started  diagonally  across  the  tracks  at  a 
place  which  ihe  evidence  tended  to  show 
was  customarily  used  for  that  purpose, 
and  when  upon  the  adjoining  track  was 
struck  by  .  a  freight  train  approaching 
from  the  opposite  direction,  and  injured. 
A   rule   of   the   company   required   freight 


trains  to  stop  when  approaching  a  pas- 
senger train  discharging  passengers  at  a 
station,  and  there  was  evidence  that  such 
rule  was  not  observed  in  this  instance. 
Held,  that  the  question  of  the  company's 
negligence  vvas  properly  submitted  to  the 
jury.  Chesapeake,  etc.,  R.  Co.  v.  King, 
99  Fed.  251,  40  C.  C.  A.  433,  49  L.  R.  A. 
103. 

Running  car  past  usual  stopping  place. 
— Whether  it  is  negligence  for  a  suburban 
electric  railway  company  to  run  a  car 
past  a  usual  stopping  place,  when  persons 
can  be  seen  standing  at  such  place  be- 
tween the  inner  rails  from  the  other  di- 
rection, is  a  question  for  the  jury,  espe- 
cially where  the  company  knows  that  in- 
tending passengers  frequently  stand  in 
such  space,  and  has  given  sanction  to  the 
practice  by  opening  the  car  gates  and 
permitting  them  to  enter  from  that  side. 
Chunn  V.  City,  etc.,  Railway,  33  App.  D. 
C.  551,  reversed  on  another  point  in  28 
S.   Ct.   63,   207  U.   S.   303. 

Two  cars  coining  from  opposite  direc- 
tions were  approaching  a  crossing  of  a 
principal  street.  A  traveler,  desiring  to 
catch  one  car,  crossed  the  track  on  which 
the  other  car  was  coming,  and  was  caught 
between  the  two  cars.  The  one  injuring 
him  was  running  fast,  and  gave  no  signal, 
and  its  speed  was  not  checked  before  the 
accident.  Held,  that  the  question  of  neg- 
ligence was  for  the  jury.  Fonda  v.  St. 
Paul  City  R.  Co.,  74  N.  W.  166,  71  Minn. 
438,  70  Am,   St.  Rep.  341. 

Running  car  at  high  speed  past  '  car 
standing  on  parallel  track  to  allow  pas- 
sengers to  alight. — Wise  v.  Brooklyn 
Heights  R.  Co.,  61  N.  Y.  S.  530,  46  App. 
Div.  346. 

Whether  carrier  negligently  omitted  to 
give  warning  of  approach  of  train  is  prop- 
erly left  for  the  jury  to  determine  where 
it  appeared  that  the  plaintiff  was  standing 
upon  the  platform  of  a  station  of  the  de- 
fendant company,  when  he  was  hit  by 
a  passing  train,  and  injured,  and  there 
was  evidence  that  the  bell  on  the  engine 
of  the  train  was  not  rung,  and  that  suit- 
able warning  of  its  approach  was  not 
given.  Bonier  v.  Boston,  etc.,  R.  Co.,  141 
Mass.  10,  6  N.  E.  84. 

22.  Redhing  v.  Central  R.  Co.,  68  N.  J. 
L.  641,  54  Atl.  431. 

23.  Pennsylvania  Co.  v.  McCaffrey,  173 
111.  169,  50  N.  E.  713,  affirming  68  111.  App. 
635. 
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§  3303.  Railroad  Cars. — The  question  of  the  carrier's  negligence  where  a 
passenger  has  been  injured  by  reason  of  the  condition  of  railroad  cars  is  gener- 
ally for  the  jury.2*  Thus,  it  has  been  held  for  the  jury  to  determine  whether 
platform  gates  provided  for  cars  were  sufficient.^s  whether  a  metal  catch  used 
to  hold  open  the  door  of  a  coach  was  defective,^®  whether  the  carrier  was  negli- 
gent in  respect  to  the  construction  of  an  overhead  rack,^'^  or  a  window,^* 
whether  a  carrier  failed  to  furnish  proper  accommodation  for  a  passenger  in- 
side, and  made  it  necessary  for  him  to  stand  on  the  platform,  from  which  he  was 
thrown  by  a  lurch  of  the  train,^^  and  whether  the  carrier  was  negligent  in  failing 
to  keep  the  door  of  a  car  so  it  could  be  closed.^"  Where  a  carrier  operates  a  train, 
advertised  as  completely  vestibuled,  in  whole  or  in  part  not  vestibuled,  a  passen- 
ger, reasonably  believing  from  the  advertisement  that  the  train  is  vestibuled,  and 
relying  on  that  fact,  and  thereby  induced  to  attempt  to  pass  from  one  car  to  an- 
other, and  injured  because  of  the  absence  of  the  vestibule,  is  entitled  to  have  the 
question  of  the  carrier's  negligence  submitted  to  the  jury.^^  Where  a  passen- 
ger was  injured  by  the  giving  way  of  an  adjustable  hand  rail  when  boarding  a 
vestibule  car,  because  the  lower  end  of  the  rail  had  not  been  put  in  its  socket 
by  the  servant  who  adjusted  it,  a  nonsuit  was  properly  denied.^^  Where  a 
shipper  of  live  stock,  in  attempting  to  board  the  car,  grasped  a  hasp  on  the  side 
of  the  car  door  which  was  the  only  thing  to  catch  hold  of,  and  the  hasp  gave 
way  and  he  fell  to  the  ground  and  was  injured,  and  there  is  evidence  of  prior 
similar  use  by  the  plaintiff  and  railroad  employees  of  hasps  so  located,  it  is  error 
to  direct  a  verdict  for  the  defendant.^^ 

Inspection  of  Car. — The  question  of  the  sufficiency  of  defendant's  inspec- 
tion of  the  car,  alleged  as  negligence,  is  for  the  jury.^*     In  an  action  against  a 


24.  Condition   of   railroad   cars. — In   an 

action  for  injury  to  a  passenger  by  get- 
ting his  foot  caught  between  the  bump- 
ers of  two  passenger  cars,  as  he  was 
crossing  from  one  car  to  another  while 
the  train  was  stopping  at  a  station,  and 
claimed  to  have  been  caused  by  some  im- 
proper action  of  the  air  brake,  or  because 
the  space  was  not  covered,  the  carrier's 
negligence  held  for  the  jury.  Central,  etc., 
R.  Co.  z'.  Storrs,  169  Ala.  361.  53  So.  746. 

25.  Whether  platform  gates  sufficient. — 
Boston,  etc.,  R.  Co.  v.  Stockwell,  146  Fed. 
505,  77   C.   C.  A.  19. 

26.  Defective  catch. — Where  a  carrier 
used  a  metal  catch  to  hold  open  the 
door  of  a  coach  while  passengers  alighted 
at  stations,  and  a  brakeman  announced  a 
station  and  pushed  back  the  door  on  the 
catch,  and  while  the  car  was  at  rest  the 
door  closed,  injuring  a  passenger,  and 
there  was  no  unusual  jolt  or  intervening 
cause  which  unloosed  the  door,  the  jury 
could  find  actionable  negligence  of  the 
carrier,  though  the  coach,  when  stopped, 
was  inclined  from  the  side  on  which  the 
door  was  hinged.  Kellogg  v.  Boston,  etc.. 
Railroad,  96  N.   E.  525,  210  Mass.  324. 

27.  Overhead  rack. — Louisville,  etc.,  R. 
Co.  V.  Rommele,  152  Ky.  719,  154  S.  W.  16. 

28.  Window. — Boice  v.  Ulster,  etc.,  R. 
Co.,  105  N.  Y.   S.  83,  130  App.  Div.  643. 

Where  a  passenger  was  injured  by  the 
falling  of  a  car  window,  caused  by  de- 
fective or  insufficient  fastenings,  whether 
defendant's  failure  to  provide  the  win- 
dows with  reasonably  safe  fastenings  and 
keeping  them  in  that  condition  was  negli- 
gence was  for  the  jury,  and  hence  it  was 


error  for  the  court  to  charge  as  a  matter 
of  law  that  "any  failure  or  omission  of 
defendant"  to  so  provide  and  keep  rea- 
sonably safe  fastenings  was  negligence, 
international,  etc.,  R.  Co.  v.  Hubbs,  37 
Te.x.   Civ.  App.  77,  82   S.   W.  1062. 

29.  Central,  etc.,  R.  Co.  v.  Brown,  165 
Ala.   493,    51    So.   565. 

30.  Defective  door. — In  an  action  by  a 
railway  mail  clerk  against  a  railroad  com- 
pany for  damages  sustained  in  that  the 
railroad  company  failed  to  keep  the  door 
of  the  car  in  such  condition  that  it  could 
be  closed,  whereby  he  contracted  a  cold 
and  was  made  seriously  ill,  under  the  evi- 
dence, defendant's  negligence,  held  for 
the  jury.  Decker  v.  Chicago,  etc.,  R.  Co., 
102   Minn.  99,   112   N.  W.   901. 

31.  Train  not  vestibuled  as  advertised. 
— Pittsburgh,  etc.,  R.  Co.  v.  Schepman, 
171  Ind.  71,  84  N.  E.  988,  reversing  82  N. 
E.  998. 

32.  Machlin  v.  Pennsylvania  R.  Co.,  83 
N.  J.  L.  362,  85  Atl.  340. 

33.  Blatcher  v.  Philadelphia,  etc.,  R.  Co., 
31  App.  D.  C.  385,  16  L.  R.  A.,  N.  S.,  991. 

34.  Inspection  of  car. — Western  Mary- 
land R.  Co.  V.  State,  95  Md.  637,  53  Atl. 
969. 

In  an  action  for  injuries  to  a  passenger 
struck  by  a  broken  door  of  a  freight  car 
in  a  train  moving  in  the  opposite  direc- 
tion, the  question  whether  the  inspection 
made  of  the  car  by  the  carrier  prior  to 
the  accident  relieved  it  of  negligence  held 
under  the  evidence  for  the  jury.  Kutt- 
ner  v.  Central  R.  Co.,  80  N.  J.  L.  11, 
77  Atl.  470,  judgment  affirmed  in  81  N.  J. 
L.  731,  80  Atl.  1135. 
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railroad  company  for  injuries  to  a  passenger  caused  by  the  falling  of  a  cai 
window,  evidence  that  almost  immediately  after  leaving  a  terminal  the  latch  of 
the  window  was  in  a  broken  condition  warrants  the  submission  to  the  jury  of 
the  question  of  defendant's  negligence  in  inspection.^s  Though  the  uncontra- 
dicted evidence  in  a  suit  by  a  passenger  injured  in  a  train  wreck  caused  by  the 
breaking  of  a  wheel  shows  that  the  highest  degree  of  care  by  skilled  persons  was 
used  in  testing  it  at  the  factory,  and  that  it  was  perfect  when  it  left  there,  the 
court  can  not  assume  and  charge  that  fact.^*^ 

Derailment  Caused  by  Defects  in  Cars. — See  post,  "Derailment  of  Cars," 
§  3313. 

§  3304.  Cars  and  Equipment  of  Street  Railroads. — The  question  of  a 
street  car  company's  negligence  as  to  the  construction  and  condition  of  its  cars 
and  equipment  is  generally  for  the  jury.^'^     Thus,  it  is  held  for  the  jury  to  de- 


35.  Bunch  v.  Charleston,  etc.,  R.  Co.,  91 
S.   C.  139,  74  S.   E.  363. 

36.  Houston,  etc.,  R.  Co.  v.  .Greer,  23 
Tex.   Civ.  App.   5,   53   S.  W.   58. 

37.  Cars  and  equipment  of  street. — 
Beave  v.  St.  Louis  Trans.  Co.,  313  Mo. 
331,  111  S.  W.  52. 

Illustrations. — The  benches  on  an  open 
street  car  projected  beyond  the  floor  on 
each  side,  and  on  the  inner  side  there 
were  two  lateral  rails  fastened  along  the 
side  of  the  car,  one  of  them  eighteen  and 
the  other  twenty-six  inches  above  the 
floor.  Held,  that  it  was  a  question  for 
the  jury  whether  the  car  was  defectively 
constructed,  owing  to  the  liability  of  chil- 
dren to  fall  through  the  opening  below 
the  lower  rail.  Metropolitan  R.  Co."  v. 
Falvey,  5  App.  D.  C.  176. 

Where  plaintiff  was  injured  while  board- 
ing a  street  car  by  his  hand  coming  in 
contact  with  the  partially  open  door  as  it 
was  in.  the  process  of  opening,  and  plain- 
tiff's testimony  showed  that  the  door 
came  to  a  stop  when  nearly  open  and 
then  started  again,  a  request  for  a  ruling 
that  there  was  no  evidence  that  the  car 
was  of  improper  construction  was  prop- 
erly refused.  Carter  v.  Boston,  etc.,  St. 
R.  Co.,  91  N.  E.  142,  205  Mass.  21. 

Plaintiff's  dress,  when  she  was  leaving 
a  street  car  in  the  usual  manner,  caught 
in  the  sheetiron  covering  of  the  car  wheel 
projecting  above  the  floor,  which  had  been 
unscrewed,  throwing  her  forward  to  the 
ground.  It  was  shown  that  the  defect  in 
question  was  known  to  the  person  in 
charge  of  the  car.  Held,  that  the  ques- 
tion whether  the  defect  was  the  cause  of 
plaintiff's  injury  was  properly  submitted 
to  the  jury,  and  their  verdict  for  the  plain- 
tiff justified  by  the  evidence.  Chase  v. 
Jamestown  St.  R.  Co.,  60  Hun  582,  15  N. 
Y.  S.  35,  38  N.  Y.  St.  Rep.  954. 

Failure  to  provide  safer  coupling. — 
Birmingham  R.,  etc.,  Co.  v.  Bynum,  139 
Ala.  389,  36  So.  736. 

Failure  to  provide  straps  or  handholds. 
— Kebbe  v.  Connecticut  Co.,  85  Conn.  641, 
84  Atl.  329,  Ann.  Cas.  1913C,  167. 

Defective    handholds. — Gerlach    v.    De- 


troit United  Railway,  171  Mich.  474,  137 
N.   W.   256. 

Defective  step. — In  an  action  by  a  pas- 
senger for  injuries  received  in  alighting 
from  a  street  car,  where  there  was  evi- 
dence to  show  that  the  car  step  sagged, 
permitting  the  heel  of  the  person  using  it 
to  be  caught  and  held  while  she  attempted 
to  alight,  the  question  of  whether  the  step 
was  defective  was  properly  submitted  to 
the  jury.  McCormick  v.  Seattle  Elect. 
Co.,  96  Pac.  220,  49  Wash.  652. 

Defective  electric  appliances. — In  an 
action  by  a  passenger  against  a  street 
car  company  for  injury  from  an  electric 
shock,  it  appeared  that  flames  broke  from 
the  controller  box  and  extended  beneath 
the  car  for  its  entire  length,  being  pre- 
ceded by  a  loud  report.  Plaintiff,  in  es- 
caping from  the  car,  stepped  on  the  door 
sill  and  received  a  shock.  It  was  proved 
that  the  phenomenon  could  not  have  ex- 
isted if  the  electrical  appliances  of  the 
car  were  in  proper  shape.  After  the  ac- 
cident the  car  was  used  the  same  day  on 
four  other  trips  without  further  harm. 
There  was  no  evidence  of  any  subsequent 
inspection,  and  no  direct  evidence  that 
the  car  was  out  of  order.  Held,  that  de- 
fendant's negligence  was  a  question  for 
the  jury.  Buckbee  v.  Third  Ave.  R.  Co., 
72  N.  Y.  S.  217,  64  App.  Div.  360. 

Defective  controller. — While  plaintiff 
was  a  passenger  in  an  open  trolley  car  of 
defendant,  in  the  evening,  a  flashing  or 
flaming  shot  out  of  the  motor  box  or 
controller,  from  two  to  six  feet  high,  en- 
veloping the  motorman,  and  continuing 
while  the  car  proceeded  for  some  one 
hundred  feet.  'The  plaintiff  was  so  much 
alarmed  that  she  leaped  from  the  car,  and 
received  the  injuries  complained  of. 
There  was  evidence  on  behalf  of  defend- 
ant that  the  apparatus  was  a  standard  ap- 
pliance, but  the  flaming  on  this 
occasion  was  of  a  very  unusual  char- 
acter; that  dirt  in  the  controller  was 
likely  to  cause  such  results;  that  the  car 
in  question  had  not  been  inspected  that 
day;  and  that  after  the  accident  the  con- 
troller was  found  to  be  dirty.  Held,  that 
the   facts   required  the   submission  to  the 
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termine  whether  failure  to  put  guards  in  front  of  the  wheels  of  a  car,  as  required 
by  statute,^*  or  failure  to  equip  cars  on  parallel  tracks  with  gates  or  bars  to  pre- 
vent passengers  from  getting  off  on  the  side  next  to  the  parallel  track,^^  is  neg- 
ligence, and  whether  the  carrier  exercised  the  utmost  care  in  the  maintenance 
of  the  platform  gate  of  a  car.**>  Whether  a  railway  operating  its  cars  upon 
double  tracks  so  close  together  as  to  be  dangerous  for  passengers  ought  to  pro- 
vide guards  at  the  windows  to  prevent  passengers  from  extending  their  arms 
outside  is  for  the  jury.*^  Where  the  evidence  is  conflicting,  the  question  of  neg- 
ligence is  for  the  jury.*^  Where  there  is  evidence  sufficient  to  justify  an  in- 
ference of  negligence,  it  is  error  to  dismiss  plaintiff's  complaint.*^  And  where 
there  is  evidence  of  the  insufficiency  of  the  appliances  to  stop  the  car  on  the  in- 
cline where  an  accident  occurred  with  the  cable  out  of  the  grip,  a  nonsuit  is 
properly  refused.** 

§  3305.  Tracks  and  Roadbeds. — Where  tha  evidence  showed  that  a  pas- 
senger was  fatally  injured  by  striking  against  an  open  gate  on  a  stock  chute  near 
defendant's  track  while  leaning  out  of  a  car  window,  the  court  properly  refused 
to  submit  to  the  jury  the  question  whether,  in  building  and  maintaining  the  stock 
chute  and  gates  in  close  proximity  to  the  track,  defendant  ought  to  have  an- 


jury  of  the  question  of  defendant's  neg- 
ligence. Poulsen  V.  Nassau  Elect.  R.  Co., 
51  N.  Y.  S.  933,  30  App.  Div.  346. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger  by 
reason  of  the  blowing  out  of  the  control- 
ler on  the  car,  witnesses  for  the  company 
testified  that  they  did  not  know  what  the 
cause  of  the  accident  was,  and  that  some- 
times a  blowing  out  would  occur  and  the 
cause  could  not  be  ascertained.  Plaintiff 
showed  different  causes  for  the  explosion 
which  might  have  been  controlled  '  and 
remedied  by  the  company.  Held,  that  the 
question  whether  the  company  rebutted 
the  presumption  of  negligence  arising 
from  the  occurrence  of  the  accident  was 
for  the  jury.  Firebaugh  v.  Seattle  Elect. 
Co.,  83  Pac.  995,  40  Wash.  658,  3  L.  R.  A., 
N.  S.,  836,  in  Am.  St.  Rep.  990. 

Shock  received  from  controller  box  on 
car. — South  Covington,  etc.,  R.  Co.  v. 
Smith,  37  Ky.  L.   Rep.  811,  86  S.  W.  970. 

Explosion  in  controller  box  of  passing 
car. — German  v.  Brooklyn  Heights  R. 
Co.,  95  N.  Y.  S.  113,  107  App.  Div.  354. 

Defective  brake. — In  an  action  against 
a  street  railway  for  injuries  to  a  passen- 
ger, where  there  was  testimony  that  the 
brake  rod  had  broken  the  day  previous 
to  the  accident,  but  was  repaired  so  that 
the  brakeman  had  no  reason  to  doubt  the 
efficacy  of  the  brake  until  he  tried  to  use 
it,  and  it  was  found  that  after  the  accident 
the  brake  rod  was  useless  for  want  of  a 
bolt,  the  question  of  negligence,  when 
taken  in  connection  with  the  fact  of  the 
accident,  was  for  the  jury.  Howell  v. 
Lansing  City  Elect.  R.  Co.,  99  N.  W.  406, 
136    Mich.    433. 

In  an  action  against  a  street  car  com- 
pany, where  there  was  evidence  that,  after 
the  car  had  slowed  down  as  if  to  stop,  it 
gave  a  suden  lurch,  it  was  improper  to 
declare  as  a  matter  of  law  that  there  was 
no  evidence  that  the  brakes  were  insuffi- 


cient.    Frost  V.  Los  Angeles  R.   Co.,  132 
Pac.  442,  165   Cal.  365. 

38.  Failure  to  put  guards  in  front  of 
wheels. — Finkeldey  v.  Omnibus  Cable 
Co.,   114   Cal.   28,  45   Pac.   996. 

39.  Columbus  R.  Co.  v.  Asbell,  133  Ga. 
573,    66    S.    E.   902. 

40.  Maintenance  of  gate. — Stappers  v. 
Interurban  St.  R.  Co.,  106  N.  Y.  S.  854, 
56   Misc.   Rep.  337. 

41.  Pell  V.  Joliet,  etc.,  R.  Co.,  238  111. 
510,  87  N.  E.  542.  See,  Gage  v.  St.  Louis 
Trans.  Co.,  211  Mo.  139,  109  S.  W.  13. 

42.  Where  evidence  conflicting. — In  an 
action  for  injuries  to  a  passenger  on  one 
of  defendant's  open  trolley  cars,  it  ap- 
peared that  the  span  wire  broke  from 
some  unexplained  cause  while  the  car 
was  going  very  fast;  that  the  trolley  pole 
and  wire  fell  on  the  car,  and,  in  the  unu- 
sual commotion  which  ensued,  plaintiff 
was  either  thrown  or  jumped  in  fright 
from  the  car,  though  in  her  complaint  she 
alleged  that  she  was  thrown  from  the  car. 
The  evidence  was  conflicting,  and  would 
support  either  theory.  The  defendant  of- 
fered no  testimony  as  to  why  the  pole  or 
wire  fell.  Held,  that  the  alleged  negli- 
gence of  the  defendant  was  properly  sub- 
mitted to  the  jury.  Stern  v.  Westchester 
Elect.  R.  Co.,  90  N.  Y.  S.  870,  99  App. 
Div.  491. 

43.  Erroneous  dismissal  of  complaint. — ■ 
Evidence  that,  while  plaintiff  was  riding 
in  defendant's  street  car,  flames  and  smoke 
appeared  in  various  parts  of  the  car,  creat- 
ing a  panic,  so  that  while  plaintiff  was  at- 
tempting to  escape  from  the  car  she  was 
injured,  was  sufficient  to  justify  an  infer- 
ence of  negligence.  Dorff  v.  Brooklyn 
Heights  R.  Co.,  88  N.  Y.  S.  463,  95  App. 
Div.   82. 

44.  Refusal  of  nonsuit. — Roscoe  v.  Met- 
ropolitan St.  R.  Co.,  203  Mo.  576,  101  S. 
W.   33. 
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ticipated  that  the  gate  might  inflict  the  injury  it  dicl.*^  Where  a  street  railroad 
company  places  its  tracks  so  near  an  obstruction,  which  it  is  necessary  to  pass, 
that  its  passengers,  standing  on  the  footboards  of  its  cars,  where  they  are  per- 
mitted, and  often  compelled,  to  stand,  are  in  danger  of  being  injured  by  contact 
with  such  obstruction,  it  is  a  fair  question  for  the  jury  whether  the  company  is 
or  is  not  guilty  of  negligence.** 

Collision  or  Derailment  Caused  by  Defects  in  Track. — See  post,  "Col- 
lision," §  3312;  "Derailment  of  Cars,"  §  3313. 

§  3306.  Condition  of  Elevators. — The  question  of  the  negligence  of  a  car- 
rier by  elevator  in  maintaining  an  elevator  in  a  defective  condition  is  ordinarily 
for  the  jury  to  determine. *''  Whether  an  elevator  was  furnished  with  the  best 
safety  devices  known  and  in  use  at  the  time  of  an  accident,  and  whether  a  de- 
fect in  those  appliances  or  devices  was  a  latent  one,  and  such  as  had  not  been, 
and  could  not  be,  discovered  upon  due  inspection,  nor  by  the  application  of  the 
usual  and  recognized  tests  of  science  in  that  behalf,  are  questions  of  fact  for 
the  jury.*^ 

§§  3307-3314.  Management  of  Conveyances— §  3307.  In  General.— 

Ordinarily,  it  is  a  question  for  the  jury  whether  the  carrier  has  been  negligent 
as  to  the  management  of  its  conveyances.*®     Thus,  it  is  held  for  the  jury  to 


45.  Tracks  and  roadbeds. — Gulf,  etc.,  R. 
Co.  V.  Phillips,  32  Tex.  Civ.  App.  238,  74 
S.  W.  793.  See  post,  "Passing  Other  Ve- 
hicle or  Objects,"  §  3311. 

46.  West  Chicago  St.  R.  Co.  v.  Marks, 
83  111.  App.  185,  affirmed  in  55  N.  E.  67, 
1S2  111.  15. 

47.  Condition  of  elevators. — Oregon 
Co.  V.  Roe,  176  Fed.  715,  100  C.  C.  A.  269; 
Cubbage  v.  Youngerman,  155  Iowa  39,  184 
N.  W.  1074;  Ferguson  v.  Truax,  136  Wis. 
637,  118  N.  W.  251. 

It  is  a  question  for  the  jury  whether 
there  is  negligence  in  running  an  elevator 
operated  by  a  boy,  and  having  an  excess- 
ive lateral  vibration,  with  the  exit  un- 
guarded, and  a  space  opposite  it  at  each 
floor,  cut  into  the  wall  of  the  shaft,  six- 
teen inches  deep,  with  a  door  at  the  rear 
leading  to  the  hallway,  so  that  a  passen- 
ger losing  his  balance  might  fall  onto  such 
landing,  and  thence  under  the  elevator  in 
the  shaft.  Lee  v.  Publishers,  etc.,  Co., 
137  Mo.  385,  38  S.  W.  1107;  S.  C,  155  Mo. 
610,  56  S.  W.  458. 

Evidence  showed  that  plaintiff  was  in 
defendants'  elevator,  on  their  invitation, 
for  the  purpose  of  descending  from  an 
upper  floor,  and  that  when  one  of  their 
employees  on  the  outside  pulled  the  ele- 
vator cord  the  elevator  gave  way,  and 
dropped  rapidly  below,  injuring  plaintiff. 
Held,  that  the  negligence  of  defendants 
was  a  question  for  the  jury.  Miller  v. 
Brewster,  53  N.  Y.  S.  1,  32  App.  Div.  559. 

48.  Hartford  Deposit  Co.  v.  Pederson, 
67  111.  App.  143,  affirmed  in  168  III.  234, 
48  N.  E.  30.  See,  Field  v.  French,  80  111. 
App.  78. 

49.  Management  of  conveyance. — Louis- 
ville R.  Co.  V.  Sheehan,  146  Ky.  168,  142 
S.  W.  221;  Roscoe  v.  Metropolitan  St.  R. 
Co.,  202  Mo.  576,  101  S.  W.  32;   Beave  v. 


St.  Louis  Trans.  Co.,  212  Mo.  331,  111  S. 
W.  53;  Donohue  v.  Public  Service  R. 
Co.,  79  N.  J.  L.  537,  78  Atl.  183;  Karr  v. 
Milwaukee  Light,  etc.,  Co.,  133  Wis.  663, 
113   N.  W.  63,  13  L.  R.  A.,  N.  S.,  283. 

The  question  whether  or  not  a  freight 
train  was  conducted  with  the  highest  de- 
g-ree  of  care  consistent  with  the  practical 
handling  of  the  train,  is  for  the  jury. 
Moore  v.  Saginaw,  etc.,  R.  Co.,  115  Mich. 
103,  73  N._  W.  1113. 

Illustrations. — In  an  action  against  a 
railway  for  personal  injuries  to  a  passen- 
ger, where  negligence  of  the  defendant's 
servants  is  alleged  in  failing  to  keep  the 
plates  over  the  bumpers  between  passen- 
ger cars,  and  in  backing  the  engine  vio- 
lently against  the  coaches  while  passen- 
gers were  entering,  the  question  of  negli- 
gence was  properly  submitted  to  the 
jury.  St.  Louis,  etc.,  R.  Co.  v.  Snell,  82 
Ark.   61,   100   S.   W.   67. 

'Where  a  street  car  was  operated  be- 
tween two  points,  the  motorman  and  con- 
ductor changing  places  on  making  the 
return  trip,  the  question  whether  a  rea- 
sonable opportunity  was  afforded  for  the 
removal  of  accumulations  of  ice  or  snow 
in  the  vestibule  when  the  motorman  and 
conductor  changed  places  before  starting 
on  a  return  trip  was  for  the  jury.  Dor- 
rance  v.  Michigan  United  R.  Co.,  175 
Mich.   198,   141   N.   W.   697. 

A  trolley  car  approached  a  railroad 
crossing  to  within  a  couple  of  lengths, 
when  the  conductor  got  ofi  and  went  for- 
ward, looking  for  trains.  He  motioned 
to  the  motorman  to  start,  and  after  the 
car  started,  evidently  becoming  aware  of 
an  approaching  train,  motioned  again  to 
the  motorman  to  stop,  which  the  latter 
failed  to  do.  The  car  crossed  the  track 
barely  in    time    to    avoid  a    collision.     A 
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determine  the  questions  of  the  carrier's  negligence  in  leaving  open  the  door  of  a 
vestibule,^*'  or  the  trapdoor  in  the  vestibule  platform,^!  in  failing  to  maintain 
light  in  a  vestibule,^^  in  failing  to  light  the  car  properly.^s  in  failing  to  keep 
platform  gates  closed,^*  in  failing  to  keep  car  steps  free  from  ice,^^  in  allowing 


passenger  on  the  car  jumped  therefrom  to 
avoid  injury,  and  was  hurt.  Held,  that 
the  question  of  the  carrier's  negligence 
was  for  the  jury.  Robson  v.  Nassau  Elect. 
R.   Co.,  80  N.  Y.  S.   698,  80  App.   Div.  301. 

The  car,  in  which  plaintiff  was,  was  full, 
and  an  empty  car  was  put  on.  Several 
people  passed  from  the  full  car  to  the 
empty  one,  but  as  plaintiff  attempted  to 
do  so  the  cars  separated,  owing  to  the 
coupling  not  having  been  successfully 
made  and  plaintiff  fell  between  the  cars 
and  was  injured.  There  was  no  one  sta- 
tioned to  warn  passengers  not  to  pass 
from  one  car  to  the  other,  and  no  chain 
guards.  Held,  that  the  question  of  neg- 
ligence should  have  been  submitted  to 
the  jury.  Lent  v.  New  York,  etc.,  R.  Co., 
54  N.  Y.  Super.  Ct.  317,  8  N.  Y.  St.  Rep. 
93,  affirmed  in  120  N.  Y.  467,  24  N.  E.  653. 

Whether  it  was  negligence  for  train- 
men in  charge  of  a  cattle  train  and  ca- 
boose containing  passengers  accompany- 
ing the  cattle,  knowing  that  the  caboose 
had  stopped  on  a  bridge,  where  it  would 
be  dangerous  for  any  one  to  leave  it,  and 
knowing  that  it  was  the  duty  of  passen- 
gers to  get  off  the  car  at  stops  to  attend 
to  the  cattle,  or  knowing  that  they  might 
get  off  to  attend  to  a  call  of  nature,  for 
the  relief  of  which  the  caboose  was  not 
provided,  to  fail  to  warn  a  passenger, 
whom  they  saw  leave  the  car,  of  the  dan- 
ger which  he  would  encounter,  was  a  ques- 
tion for  the  jury.  Cruseturner  v.  Inter- 
national, etc.,  R.  Co.,  38  Tex.  Civ.  App. 
466,  86  S.  W.  778. 

Passenger  riding  on  step  of  platform 
or  running  board. — ^A  street  car  passen- 
ger, because  of  the  crowded  condition  of 
the  car,  stood  on  the  step  of  the  front 
platform  of  the  car,  outside  of  the  gate 
inclosing  the  platform,  and  on  the  side 
next  to  the  track  on  which  cars  were  oper- 
ated in  the  opposite  direction.  The  mo- 
torman  saw  him,  and  warned  him  that  it 
was  a  position  of  danger.  The  conductor 
saw  him,  and,  without  warning,  collected 
his  fare.  It  was  feasible  to  carry  a  pas- 
senger safely  in  that  position.  The  com- 
pany carried  men  safely  in  that  position, 
and  carried  this  passenger  for  about  two 
miles,  when  he  was  injured  by  the  car 
and  a  car  traveling  on  the  other  track 
coming  nearly  in  contact  with  each  other 
at  a  curve  in  the  road,  because  of  a  vio- 
lation of  the  rule  of  the  companies  operat- 
ing cars  on  the  tracks,  governing  the 
passing  of  cars  at  curves.  There  was 
nothing  to  show  that  the  passenger  was 
guilty  of  negligence  after  taking  his  posi- 
tion on  the  step.  Held,  that  the  question 
of  defendants'  negligence  was  for  the 
jury.     Parks  v.  St.  Louis,  etc.,  R.  Co.,  77 


S.  W.  70,  178  Mo.  108,  101  Am.  St.  Rep. 
425. 

Where  a  boy  under  fourteen  got  on 
the  lower  step  of  the  front  platform  of  a 
crowded  street  car,  and  rode  two  miles 
as  a  passenger,  holding  on  with  but  one 
hand,  and,  while  the  car  was  going  at 
the  usual  speed  of  one  not  overloaded, 
with  a  rocking  motion  so  great  as  to  at- 
tract the  attention  of  numerous  passen- 
gers, he  was  jolted  off  arid  injured,  the 
questioti  of  the  company's  negligence  was 
for  the  jury.  West  Philadelphia  Pass. 
R.    Co.   V.    Gallagher,   108    Pa,   524. 

Where,  in  an  action  for  the  death  of  a 
street  car  passenger  occasioned  by  his 
being  thrown  from  the  car,  the  evidence 
showed  that  decedent  was  obliged  to 
stand  on  the  running  board  of  the  car 
because  of  its  crowded  condition,  and  that 
he  held  onto  the  post  with  both  hands, 
and  that  previous  to  the  accident  the  car 
swayed  violently,  the  question  of  the  neg- 
ligence of  the  company  in  operating  the 
car  was  for  the  jury.  Verrone  v.  Rhode 
Island  Suburban  R.  Co.,  62  Atl.  512,  27 
R.  I.  370,  114  Am.  St.  Rep.  41. 

50.  Leaving  open  vestibule  door. — 
Bronson  v.  Oakes,  76  Fed.  734,  23  C.  C. 
A.  520;  Kearney  v.  Oregon  R.,  etc.,  Co., 
59   Qire.  12,  112  Pac.  1083,  115  Pac.  593. 

51.  Leaving  open  trap  door. — Clanton 
V.  Southern  R.  Co.,  165  Ala.  485,  51  So. 
616,  27  L.  R.  A.,  N.  S.,  353;  St.  Louis,  etc., 
R.  Co.  V.  Oliver,  92  Ark.  432,  123  S.  W. 
662;  Rivers  v.  Pennsylvania  R.  Co.,  S3 
Atl.  883,  83  N.  J.  L.  513,  reversing  judg- 
ment   80    N.    J.    L.    217,    76    Atl.    455. 

52.  Failing  to  light  vestibule. — Bronson 
V.  Oakes,  76  Fed.  734,  32  C.  C.  A.  520; 
Clanton  v.  Southern  R.  Co.,  165  Ala.  485, 
51  So.  616,  37  L.  R.  A.,  N.   S.,  353. 

53.  Failing  to  properly  light  car. — 
Beiser  v.  Cincinnati,  etc.,  R.  Co.,  152  Ky. 
532,    153   _S.   W.    742. 

54.  Failing  to  keep  gates  closed. — Bos- 
ton, etc.,  R.  Co.  V.  Stockwell,  146  Fed. 
505,  77  C.  C.  A.  19;  Adams  v.  Washington, 
etc.,  R.  Co.,  9  App.  D.  C.  26. 

55.  Car  steps. — ^Where  a  substantial 
conflict  as  to  the  performance  by  servants 
of  a  carrier  of  their  duties  in  keeping  the 
steps  of  the  car  free  from  ice  is  conflict- 
ing, the  question  is  for  the  jury.  Murphy 
V.  North  Jersey  St.  R.  Co.,  80  Atl.  331,  81 
N.  J.  L.  706,  35  L.  R.  A.,  N.  S.,  593,  re- 
versing judgment  73  Atl.  1119.  See 
Thompson  v.  Chicago,  etc.,  R.  Co.,  189 
Fed.  733,  111  C.  C.  A.    261. 

In  an  action  for  injuries  to  a  passen- 
ger alighting  from  a  car,  the  question  of 
defendant's  negligence  is  for  the  jury, 
where  there  is  evidence  that  ice  on  the 
step  had  accumulated  on  a  prior  daj',  or 
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a  passenger's  hand  to  be  caught  in  the  car  door,56  j^  permitting  a  passenger  to 
ride  on  the  running  board  of  a  street  car,^''  in  faiHng  to  warn  a  passenger 
before  starting  a  car,^^  or  in  making  a  "flying  switch."  ^9  And  the  question  of 
the  carrier's  negligence  is  for  the  jury,  where  a  passenger  is  injured  by  the  fall 
of  a  tool  negligently  left  standing  in  the  vestibule  by  another  passenger,^"  or 
by  the  fall  of  another  passenger's  suit  case  from  the  parcel  rack,^i  or  by  stum- 
bling over  a  suit  case  which  another  passenger  had  placed  on  the  floor.''^  Whether 
a  motorman  was  negligent  in  running  upon  so  small  an  object  as  a  single  stick  of 
dynamite  in  the  night  time,^^  or  in  failing  to  completely  shut  off  the  power  when 
the  car  became  stalled  before  leaving  it  in  an  attempt  to  push  it  from  the  track,^* 
or  in  leaving  the  car  in'such  condition  that  it  could  be  easily  started  by  a  pas- 
senger,^^ is  for  the  jury  to  determine.  The  questions  whether  defendant  rail- 
road company  stopped  its  train  at  a  station,  and  as  to  how  many  feet  beyond 
the  usual  stopping  place  it  could  go  before  coming  to  a  standstill  are  for  the 
jury.^8     Where  the  evidence  is  conflicting,  the  question  is  for  the  jury.^^ 


at  such  an  hour  that  proper  inspection 
would  have  discovered  it.  Sutton  v. 
Pennsvlvania  R.  Co.,  79  All.  719,  330  Pa. 
523. 

56.  When  passenger's  hand  caught  in 
door. — In  an  action  against  a  carrier  to 
recover  for  injuries  to  plaintiff's  hand  by 
closing  a  car  door  on  it,  it  is  a  question 
for  the  jury  whether  the  conductor,  in 
closing  the  door  before  seeing  that  plain- 
tifif  had  cleared  it,  was  exercising  due 
care.  Louisville,  etc.,  R.  Co.  v.  Mulder, 
149  Ala.  676,  42   So.  742. 

Where  a  street  car  passenger  was  in- 
jured by  placing  his  hand  on  the  par- 
tially open  door  of  the  car  as  he  was 
about  to  enter  it,  it  could  not  be  ruled,  as 
a  matter  of  law,  that  the  conductor  was 
not  bound  to  warn  him  against  the  dan- 
ger of  so  doing.  Carter  v.  Boston,  etc., 
St.  R.  Co.,  205  Mass.  21,  91  N.  E.  142. 

Plaintiff,  a  passenger,  waited  sufficient 
time  before  starting  to  leave  the  car  after 
the  train  had  stopped,  and  the  car  door 
had  been  opened  by  the  brakeman,  and 
had  been  caught  so  as  to  hold  it  open  by 
a  device  provided  for  that  purpose,  plain- 
tiff having  heard  it  catch  when  it  was 
opened.  In  leaving  the  car  plaintiff 
rested  her  hand  upon  the  door  jamb,  and 
the  door  came  shut  without  an  apparent 
cause,  injuring  her  hand.  Held,  that 
whether  the  company  was  negligent  be- 
cause of  a  defect  in  the  door  or  door 
catch,  or  because  the  brakeman  neglected 
to  push  the  door  firmly  against  the  catch, 
was  for  the  jury.  Silva  v.  Boston,  etc.. 
Railroad,   90   N.   E.   547,   204   Mass.  63. 

57.  Permitting  passenger  to  ride  on 
running  board. — North  Chicago,  etc.,  R. 
Co.  V.  Polkey,  203  111.  225,  67  N.  E.  793. 

58.  Failure  to  give  warning. — Metro- 
politan St.  R.  Co.  V.  Warren,  74  Kan.  244, 
86  Pac.  131,  affirmed  on  rehearing  in  89 
Pac.  656. 

59.  Making  "flying  switch." — White  v. 
Fitchburg  R.   Co.,   136   Mass.   331. 

60.  Fall  of  tool  in  vestibule — Luddy  v. 
Old  Colony  St.  R.  Co.,  210  Mass.  293,  96 
N.  E.  675. 


61.  Suit  case  falling  from  rack. — Adams 
V.  Louisville,  etc.,  R.  Co.,  134  Ky.  620,  121 
S.  W.  419,  31  Am.  &  Eng.  Ann.  Cas.  331. 

62.  Stumbling  over  fellow  passengers 
suit  case.— Pitcher  v.  Old  Colony  St.  R. 
Co.,  196  Mass.  69,  81  N.  E.  876,  13  L.  R. 
A.,  N.  S.,  481,  12  Am.  &  Eng.  Ann.  Cas. 
886;  Burns  v.  Pennsylvania  R.  Co.,  233 
Pa.  304,  83  Atl.  246,  Ann.  Cas.  1913B,  811. 

63.  Running  upon  dynamite. — Bigwood 
V.  Boston,  etc.,  St.  R.  Co.,  209  Mass.  345, 
95  N.  E.  751,  35  L.  R.  A.,  N.  S.,  113. 

64.  Failing  to  shut  off  power. — Barnes 
V.  Danville  St.  R.,  etc.,  Co.,  85  N.  E.  921, 
235   111.   566. 

65.  Baldosta  St.  R.  Co.  v.  Penn,  11  Ga. 
App.   586,   75   S.    E.   984. 

66.  Cooper  v.  Georgia,  etc.,  R.  Co.,  61 
S.    C.  345,  39   S.   E.   543. 

67.  Conflicting  evidence. — In  an  action 
for  injuries  through  failure  to  let  a  woman 
off  a  street  car  after  disorderly  persons 
began  fighting  thereon,  evidence  of  plain- 
tiff that  the  conductor  stood  in  the  front 
door,  and  that  "he  did  not  say  anything 
to  me  when  I  screamed  and  wanted  to 
be  let  off — never  moved" — and  paid  no 
attention  to  her,  and  of  a  witness,  who 
saw  the  car  pass,  that  she  saw  the  con- 
ductor standing  where  plaintiff  said  he 
stood  while  the  struggle  was  in  progress 
(in  the  middle  of  the  car),  contradicts 
defendant's  evidence  that  the  conductor 
was  engaged  in  attempting  to  disarm  one 
of  the  disorderly  persons  when  he  re- 
sponded to  her  request  by  calling  to  the 
motorman  to  stop  the  car,  and  that  he 
failed  on  account  of  an  obstruction  forci- 
bly placed  in  his  way,  so  as  to  take  plain- 
tiff's case  to  the  jury.  Cross  v.  Detroit 
Citizens'  St.  R.  Co.,  79  N.  W.  11,  120 
Mich.  137. 

In  an  action  against  a  carrier  for  per- 
sonal injuries  to  a  passenger  alleged  to 
be  due  to  negligently  failing  to  stop  a 
train  long  enough  at  a  station  to  enable 
her  to  go  forward  to  another  car  in 
safety,  the  evidence  produced  by  defend- 
ant, standing  alone,  showed  that  plaintiff 
did  not  leave  or  attempt  to  leave  the  car 
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Nonsuit  or  Direction  of  Verdict. — Where  there  is  evidence  to  show  neg- 
ligence in  an  action  against  a  railroad  company  for  injuries  caused. by  the  man- 
agement of  its  conveyance,  the  question  should  be  submitted  to  the  jury,***  and 


until  the  train  had  started,  whereas  the 
evidence  of  plaintiff  and  her  son  was  di- 
rect and  positive  that  they  started  out  as 
soon  as  the  train  stopped  and  before  it 
started.  Held,  that  there  was  therefore  a 
direct  conflict  in  the  evidence  on  this 
point,  and  it  was  for  the  jury  to  settle  it. 
Smith  V.  Chicago,  etc.,  R.  Co.,  119  Mo. 
246,  23   S.  W.  784.^ 

68.  When  question  should  be  submitted 
to  jury. — Stembridge  v.  Southern  R.  Co., 
65    S.    C.   440,   43    S.    E.    968. 

Illustrations. — Plaintiff,  who  was  re- 
covering from  a  severe  illness,  by  advice 
of  her  physician  went  in  January  from 
Memphis  to  New  Orleans,  traveling  on 
the  railroad  of  one  of  defendants,  and 
riding  in  a  sleeping  car  of  the  other  de- 
fendant. The  weather  at  Memphis  was 
very  cold,  with  ice  and  snow  on  the 
ground.  The  car  was  not  heated  until 
four  hours  after  leaving  Memphis,  al- 
though defendants  were  advised  of  plain- 
tiff's condition,  and  she  suffered  con- 
tiuKOUsly  from  cold  during  that  time.  The 
second  day  after  reaching  New  Orleans 
she  suffered  a  relapse,  and  was  again  very 
ill  for  several  months.  In  an  action 
against  defendants  for  negligence,  on  the 
question  of  damages,  physicians  were 
called  as  experts,  and,  while  admitting 
that  the  relapse  and  subsequent  illness 
might  possibly  have  been  due  in  whole  or 
part  to  exposure  in  going  to  and  from 
the  stations  and  the  fatigue  of  the 
journey,  they  testified  that  the  far  more 
probable  cause  was  the  continued  ex- 
posure to  cold  in  the  car.  Held,  that  such 
evidence  required  the  submission  of  the 
question  to  the  jury.  Marbury  v.  Illinois 
Cent.  R.  Co.,  176  Fed.  9,  99  C.  C.  A.  483. 

A  lamp  in  defendant's  car  opposite 
where  plaintiff  was  sitting  blazed  up,  and 
she  changed  her  seat  to  the  other  end  of 
the  car,  next  to  the  baggage  car,  while  a 
bystander,  and  then  the  conductor,  un- 
successfully tried  to  fan  out  the  flame. 
A  brakeman  tried  to  smother  it  with  oily 
waste,  which  caught  fire,  and  part  of  it 
dropped  to  the  floor,  and  the  flames  came 
out  under  the  lamp,  and  the  brakeman 
rushed  for  the  rear  of  the  car,  and  it 
looked  as  if  the  car  was  on  fire.  Plaintiff 
rose  to  go  into  the  baggage  car,  and 
struck  and  injured  her  arm.  There  was 
evidence  that  the  lamp  needed  more  care 
than  ordinary  lamps;  that  the  means  used 
to  put  out  the  fire  were  dangerous;  and 
that,  with  proper  skill,  the  trouble  could 
have  been  avoided.  Held,  that  the  case 
was  properly  left  to  the  jury,  as,  if  her 
fear  was  reasonable,  and  her  action  the 
natural  and  reasonable  consequence  of 
the  situation  as  it  appeared  to  her,  her 
conduct  was   the   consequence   of  defend- 


ant's mismanagement,  for  which  it  is  re- 
sponsible. Gannon  v.  New  York,  etc.,  R. 
Co.,  173  Mass.  40,  52  N.  E.  1075,  43  L.  R. 
A.   833. 

Where  the  action  is  for  damages,  on 
the  theory  that  plaintiff  suffered  a  severe 
illness  as  a  result  of  a  cold  contracted 
while  a  passenger  in  defendant's  car,  and 
it  appears  that  the  car  was  very  cold;  that 
plaintiff  notified  the  trainmen  of  his  suf- 
fering, and  repeatedly  requested  them  to 
make  ^  fire;  that  there  were  stoves  in  the 
car,  and  defendant  could  easily  have  sup- 
plied the  needed  heat,  the  facts  are  for 
the  jury.  Taylor  v.  Wabash  R.  Co.  (Mo.), 
38   S.  W.   304,  42  L.   R.  A.   110. 

In  an  action  for  injuries  to  a  passenger, 
where  the  petition  alleged  that  the  em- 
ployees of  defendant,  in  violation  of  a 
rule  of  the  company  and  of  ordinances  of 
the  city,  failed  to  stop  a  cable  train  be- 
fore it  began  the  descent  of  an  incline, 
and  the  evidence  showed  oral  instructions, 
to  the  motormen,  and  that  the  grip  was 
likely  to  be  loosened  from  the  cable  just 
before  reaching  that  point,  the  refusal  of 
an  instruction  withdrawing  from  the  con- 
sideration of  the  jury  that  allegation  of 
negligence  was  proper.  Roscoe  v.  Metro- 
politan St.  R.  Co.,  101  S.  W.  32,  202  Mo. 
576. 

In  an  action  for  injuries  on  a  street 
car,  defendant's  negligence  is  sufiiciently 
shown  to  carry  the  case  to  the  jury  by 
showing  that  the  car  was  unsafely  run 
in  passing  over  a  curve  which  threw  the 
passenger's  head  beyond  the  guard  rail, 
so  that  it  struck  a  car  passing  on  another 
track.  Cline  v.  Pittsburg  R.  Co.,  73  AtL 
850,  226  Pa.  586,  27  L.   R.  A.,  N.   S.,  936. 

Where  the  trolley  of  a  disabled  car, 
which  was  being  pushed  by  another  car, 
jumped  its  wire,  striking  and  breaking  a 
cross  wire,  thus  causing  the  accident  to 
plaintiff,  the  question  of  negligence  is  for 
the  jury,  on  testimony  that  the  proper 
course  was  to  tie  down  the  trolley  of  the 
disabled  car,  and  that  the  conductor 
thereof  was  told  by  the  conductor  of  the 
other  so  to  do,  but  refused  or  neglected. 
Schenkel  v.  Pittsburgh,  etc..  Tract.  Co., 
44  Atl.  1072,  194  Pa.  182. 

Testimony  that  just  as  a  street  car  was 
slowly  turning  from  an  avenue  onto  a 
street  the  conductor,  at  the  instance  of  a 
passenger  on  the  back  platform,  signaled 
to  stop  the  car,  whereupon  the  passenger 
crossed  the  platform  and  took  his  posi- 
tion on  the  lower  step  of  the  car,  with  his 
hand  on  the  stanchion,  ready  to  alight 
when  the  car  stopped,  and  that,  instead 
of  stopping,  the  motorman  inci  eased  the 
speed  of  the  car  so  that  it  was  going 
eight  or  ten  miles  when  or  soon  after  it 
got   round   the   curve,   and   that   the   pas- 
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it  is  error  to  direct  a  verdict  for  the  defendant  "^a  or  grant  a  nonsuit  J''  But 
where  the  evidence  considered  most  favorably  for  the  plaintiff  is  insufficient  to 
show  negligence  on  the  part  of  the  carrier,  it  is  proper  to  direct  a  verdict 
for  itJi 

§  3308.  Overloading  or  Crowding'  Cars. — Whether  it  is  negligence  for  a 
common  carrier  of  passengers  to  permit  its  cars  to  be  overcrowded  is,  ordinarily, 
a  question  for  the  jury  to  determine  under  all  the  facts  and  circumstances  of 
the  oaseJ^  So  where  a  street  car  company  fails  to  provide  seats  or  standing 
room,  so  that  a  passenger  must  stand  on  the  platform,  which  is  so  crowded  that 
he  is  liable  to  be  pushed  off,  and  the  company  permits  him  to  ride  there,  the 
question  of  its  negligence  is  for  the  jury;'^^  ^g  {g  a,lso  the  contributory  negli- 


senger  was  thrown  off,  is  sufficient  to  go 
to  the  jury  on  the  question  of  negligence 
of  the  persons  operating  the  car  in  lead- 
ing the  passenger  into  a  place  of  danger 
and  throwing  him  off  his  guard.  Weir  v. 
Seattle  Elect.  Co.,  84  Pac,  597,  41  Wash. 
657. 

69.  Direction  of  verdict. — In  an  action 
against  an  electric  railway  company,  by 
a  passenger  who  jumped  or  was  pushed 
from  the  defendants'  car  as  the  result  of 
a  stampede  of  passengers  caused  by  an 
explosion  following  the  blowing  out  of 
a  fuse  box,  while  the  car,  which  was  part 
of  a  train  of  three  cars,  was  being  pro- 
pelled up  a  heavy  grade,  it  was  error  to 
direct  a  verdict  for  defendant,  where 
there  was  testimony  that  the  explosion 
occurred  just  as  the  motorman  turned  on 
his  current  almost  full,  and  the  expert 
testimony  for  the  defendant  was  that  the 
result  of  turning  on  the  full  force  of  the 
current  suddenly  on  a  car  pushing  a 
heavy  load  on  a  hill  would  be  to  melt  out 
a  fuse  and  cause  an  explosion.  Kight  v. 
Metropolitan  R.  Co.,  21  App.  D.  C.  494. 

70.  Nonsmt. — Plaintiff  testified  that, 
while  a  passenger  standing  upon  the  run- 
ning board  of  a  crowded  trolley  car,  he 
was  thrown  off  the  car  by  the  conductor 
stumbling  against  him  while  passing 
along  the  board  in  the  discharge  of  his 
duties,  but  that  he  did  not  know  the 
cause  of  the  stumble.  Held,  that  on  this 
state  of  the  case  a  nonsuit  was  erroneous. 
Whalen  v.  Consolidated  Tract.  Co.,  40 
Atl.  645,  61  N.  T.  L.  606,  41  L.  R.  A.  836, 
68  Am.  St.  Rep.  723. 

71.  Plaintiff,  while  attempting  to  alight 
from  a  north  bound  street  car  at  a  street 
crossing,  fell,  and  was  injured  by  a  south 
bound  car.  The  north  bound  car  stopped 
at  both  crossings  of  the  street  to  let  off 
passengers  a  sufficient  length  of  time  to 
have  enabled  plaintiff  to  have  alighted. 
He  gave  no  signal  to  the  conductor  of  his 
intention  to  alight,  and  there  was  noth- 
ing to  show  that  the  conductor  knew  of 
his  intention.  After  the  car  had  started 
up  after  the  second  stop,  he  fell  from  the 
footboard  where  he  was  standing  while 
the  car  crossed  the  street.  There  was  no 
evidence  that  the  car's  motion  after  leav- 
ing the  street  was  increased  by  any  sud- 
den  or  violent  jerk.     Held,   that  thak  evi- 


dence, though  considered  most  favorably 
for  the  plaintiff,  was  insufficient  to  show 
that  the  car  from  which  he  fell  was  op- 
erated in  a  negligent  manner,  and  hence 
it  was  not  error  for  the  trial  court  to  di- 
rect a  verdict  for  defendant.  Judgment 
94  111.  App.  130,  affirmed  in  Ackerstadt  v. 
Chicago  City  R.  Co.,  62  N.  E.  884,  194 
111.  616. 

72.  Crowding  cars. — Alton,  etc..  Tract. 
Co.  V.  Oiler,  119  111.  App.  181,  judgment 
affirmed  in  Alton,  etc..  Tract.  Co.  v. 
Oliver,  75  N.  E.  419,  217  111.  15,  4  L.  R. 
A..  N.  S.,  399;  Southern  R.  Co.  v.  Nap- 
pier,  138  Ga.  31,  74  S.  E.  778;  Lobner  v. 
Metropolitan  St.  R.  Co.,  79  Kan.  811,  101 
Pac.  463,  21  L.  R.  A.,  N.  S.,  972;  Geddes  v. 
Metropolitan  R.   Co.,  103   Mass.   391. 

73.  Passenger  forced  to  stand  on  plat- 
form.— Cattano  v.  Metropolitain  St.  R. 
Co.,  173  N.  Y.  565,  66  N.  E.  563,  affirming 
73  N.  Y.  S.  1131,  67  App  Div.  615;  Kohm 
V.  Interborough  Rapid  Trans.  Co.,  93  N. 
Y.  S.  671,  104  App.  Div.  237,  16  N.  Y. 
Ann.  Cas.  315. 

Illustrations. — Where  a  passenger  on  a 
crowded  street  car  gave  up  his  seat  to 
his  wife,  and  sought  a  place  on  the  front 
platform,  where  he  stood  with  one  foot 
on  the  steps,  and  holding  on  to  the  rail 
of  the  dasher  with  his  right  hand.  The 
pressure  of  the  crowd  broke  his  hold,  and 
he  fell  under  the  car,  and  was  injured. 
Held,  that  whether  defendant  negligently 
caused  the  injury  was  a  question  for  the 
jury.  Lehr  v.  Steinway,  etc.,  R.  Co.,  118 
N.   Y.    556,   23    N.   E.   889. 

The  question  of  negligence  is  properly 
left  to  the  jury,  on  evidence  that  plaintiff, 
a  passenger  on  defendant's  street  car,  the 
rear  platform  being  too  crowded  to  al- 
low him  to  get  on  it,  got  on  the  front 
platform,  which  was  also  crowded,  stand- 
ing with  one  foot  on  the  platform  and 
the  other  on  the  step,  holding  onto  the 
dashboard  rail;  that  the  conductor  ran  for- 
ward to  get  on  the  front  platform,  and 
at  the  first  attempt  failed,  and  on  a  second 
attempt,  calling  out  for  the  passengers  to 
make  room  for  him,  hit  against  plaintiff, 
and  he  and  the  conductor  were  imme- 
diately forced  off,  and  he  was  run  over. 
Gray  v.  Metropolitan  St.  R.  Co.,  57  N.  Y. 
S.  587,  39  App.  Div.  536,  reversed  on  an- 
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gence  of  the  passenger.'^*  Whether  a  train  was  overcrowded  is  a  question  for 
the  jury  and  not  the  courts ^  Where  it  appeared  that  defendant  had  advertised 
an  excursion,  and  on  the  day  thereof  its  regular  passenger  and  mail  train,  which 
was  followed  by  two  excursion  trains,  took  on  passengers  who  had  purchased 
excursion  tickets,  the  question  whether  defendant  rested  under  a  duty  not  to 
allow  the  mail  train  to  be  delayed  in  order  to  place  a  less  crowded  train  in 
front,  or  \Yhether  defendant  was  negligent  in  not  making  such  delay,  was  for 
the  juryj* 

Nonsuit  or  Direction  of  Verdict. — Where  there  is  evidence  of  the  carrier's 
negligence,  it  is  error  to  direct  a  verdict  in  its  favorJ'''  And  the  grant  of  a 
nonsuit  is  erroneous  where  there  is  evidence  that  the  passenger  was  forced  by 
the  crowded  condition  of  the  car  to  stand  near  the  door,  and  that  the  car  gave 
a  sudden  jerk,  causing  him  to  grasp  the  door  facing  to  keep  from  falling,  and 
that  the  door  slammed  against  his  fingers.'^® 

§  3309.  Rate  of  Speed. — Whether  a  particular  rate  of  speed  amounts  to 
negligence  is  usually  a  question  for  the  jury  under  all  the  circumstances  of  the 
case,''^     as  where  a  train  or  car  is  run  at  a  rapid  rate  of  speed  while  passing  a 


other  point  in  59  N.  E.  263,  165  N.  Y.  457. 
?ee  Pray  v.  Omaha  St.  R.  Co.,  44  Neb. 
167,  63  N.  W.  447,  48  Am.  St.  Rep.  717.^ 

Rate  of  speed. — Where  a  railroad  train 
was  so  crowded  with  passengers  that 
some  of  them  were  standing  on  the  plat- 
form, and  the  train  rounded  a  curve  at 
the  rate  of  twenty-five  or  thirty  miles  an 
hour,  and  a  passenger  was  thrown  off,  in 
an  action  for  his  injuries  it  could  not  be 
said  as  a  matter  of  law  that  there  was  no 
negligence  in  so  operating  the  train.  Chi- 
cago, etc.,  R  Co.  V.  Newell,  73  N.  E.  416, 
313  111.  333,  dismissed  in  25  S.  Ct.  801, 
198  U.    S.  579,   49  L.    Ed.  1171. 

In  an  action  against  a  street  railroad 
company  for  personal  injuries,  the  case 
should  go  to  the  jury  where  plaintiff 
proved,  and  defendant  denied,  that  plain- 
tiff was  received  as  a  passenger  on  a  car 
which  was  so  filled  that  he  had  to  stand 
on  the  rear  platform,  that  the  platform  be- 
came so  crowded  that  he  had  to  stand 
on  the  side  step,  and  that  the  car  in- 
creased its  speed  so  that  he  was  jolted 
off  and  injured.  Saltzman  v.  Brooklyn 
City  R.  Co.,  73  Hun  567,  26  N.  Y.  S.  311, 

56  N.  Y.  St.  Rep.  320. 

74.  Contributory  negligence  of  pas- 
senger.— Gray  v.  Metropolitan  St.  R.  Co., 

57  N.  Y.  S.  587,  39  App.  Div.  536,  re- 
versed on  another  point  in  165  N.  Y.  457, 
59   N.   E.  263. 

Plaintiff  was  a  passenger  in  a  street  car, 
the  seats  of  which  were  occupied,  and  he 
rode  on  the  front  platform,  with  seven 
others.  In  going  fast  on  a  downgrade  the 
driver,  in  his  efforts  to  apply  the  brakes, 
jostled  the  crowd,  and  decedent  was 
thrown  off,  and  instantly  killed.  Held, 
that  the  question  of  contributory  negli- 
gence was  for  the  jury.  Cattano  v.  Metro- 
politan St.  R.  Co.,  173  N.  Y.  565,  66  N. 
E.  563,  affirmed  in  73  N.  Y.  S.  1131,  67 
App.  Div.  615. 

75.  Whether  train  overcrowded. — Lane 
V.  Choctaw,  etc.,  R.  Co.,  19  Okla.  334,  91 
Pac.  883. 


76.  Williams  v.  International,  etc.,  R. 
Co.,  28  Tex.  Civ.  App.  503,  67  S.  W.  108.3. 

77.  Direction  of  verdict. — Plaintiff,  a 
lad  of  fourteen  years,  boarded  defend- 
ant's train,  which  was  so  crowded  that  he 
was  unable  to  get  inside,  but  secured 
standing  room  on  the  rear  platform  of 
the  trailer.  When  the  first  stop  was 
made,  he  stepped  off  to  allow  a  fellow 
passenger  to  alight,  and  was  unable  to  get 
on  the  platform  again.  He  went  forward, 
and  secured  standing  room  on  the  front 
step  of  the  trailer,  holding  on  to  the 
dashboard  and  to  the  iron  rail  attached 
to  the  car  for  some  distance,  when  he 
was  forced,  by  the  pressure  of  the  other 
passengers,  to  relinquish  his  hold,  and 
fell.  There  was  evidence  that  the  pres- 
sure which  forced  him  off  was  occasioned 
by  the  conductor  forcing  his  way  through 
the  crowd  while  engaged  in  collecting 
fares.  Held,  it  was  error  to  direct  a  ver- 
dict for  the  defendant.  Pray  v.  Omaha 
'St.  R.  Co.,  44  Neb.  167,  63  N.  W.  447,  48 
Am.  St.  Rep.  717. 

78.  Nonsuit. — HoUeman  v.  Georgia, 
etc.,  R.  Co.,  12  Ga.  App.  755,  78  S.  E.  428. 

79.  Rate  of  speed. — Connecticut. — Kebbe 
V.  Connecticut  Co.,  85  Conn.  641,  84  Atl. 
339,  A.nn.   Cas.  1913C,  167. 

Indiana. — Louisville,  etc.,  R.  Co.  v. 
Jones,  108  Ind.  551,  9  N.  E.  476;  Pennsyl- 
vania Co.  V.  Newmeyer,  139  Ind.  401,  38 
N.   E.   860. 

Iowa. — Andrews  v.  Chicago,  etc.,  R. 
Co.,   86  Iowa   677,   53   N.  W.   399. 

Kentucky. — Louisville  R.  Co.  v.  Shee- 
han,  146  Ky.  168,  143  S.  W.  331. 

Mississippi. — Leeke  v.  Gulf,  etc.,  R.  Co., 
91  Miss.  398,  46  So.  68. 

Missouri. — Van  Natta  v.  People's  St.  R., 
etc.,  Co.,  133  Mo.  13,  34  S.  W.  505. 

New  York. — Whitaker  v.  Staten  Island, 
etc.,  R.  Co.,  76  N.  Y.  S.  548,  73  App.  Div. 
468. 

Pennsylvania. — Wright  v.  Pennsylvania 
R.  C#.  (Pa.),  3  Pittsb.  Rep.  116;  Reber  v. 
Pittsburg,    etc.,    Tract.    Co.,    179    Pa.    339, 
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curve,^''    switch  si    or   place   in   the   track   containing   a   rail   below   its   opposite 


36  Atl.  245,  57  Am.  St.  Rep.  599. 

Wisconsin. — White  v.  Milwaukee  City 
R.  Co.,  61  Wis.  536,  21  N.  W.  524,  50  Am. 
Rep.  154. 

In  the  absence  of  municipal  or  statu- 
tory regulation,  no  speed  of  a  railroad 
train  can  be  declared  negligence  as  a  mat- 
ter of  law,  but  the  question  must  be  left 
to  the  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Woods,  9fi  Ark.  311,  131  S.  W.  869,  33  L. 
R.  A.,  N.  S.,  855. 

Illustrations. — 'Where,  in  an  action  for 
personal  injuries  to  a  passenger  occasioned 
by  the  derailing  of  a  train,  it  appeared 
that  the  engineer  knew  that  a  storm  had 
prevailed  which  had  occasioned  high 
water  at  some  points,  and  there  was  evi- 
dence that  the  conductor  had,  just  before 
the  accident,  betrayed  his  uneasiness  at 
the  rate  of  speed  by  several  times  pulling 
the  bell  rope,  and  tending  also  to  show 
that  if  the  speed  had  been  six  miles  per 
hour,  instead  of  eighteen  or  twenty,  the 
accident  would  not  have  occurred,  the 
question  of  negligence  in  running  at  such 
a  rate  was  for  the  jury.  Andrews  v.  Chi- 
cago, etc.,  R.  Co.,  86  Iowa  677,  53  N.  W. 
399. 

It  is  not  error  to  submit  to  the  jury 
the  issue  as  to  whether  the  car  that  caused 
the  injuries  to  plaintiff  was  moving  at 
rapid  speed,  where  the  evidence  disclosed 
that  the  rate  thereof  was  from  three  and 
a  half  to  five  miles  an  hour.  Van  Natta 
V.  People's  St.  R.,  etc.,  Co.,  133  Mo.  13,  34 
S.  W.   505. 

The  motorman,  on  a  dark,  stormy 
evening  saw  a  load  of  hay  on  the  track, 
going  in  the  same  direction,  at  a  distance 
of  seventy-five  or  eighty  feet,  but  did  not 
reverse  the  current  until  within  twenty 
feet  of  the  wagon;  and  the  car  was  going 
at  the  rate  of  seven  miles  per  hour,  and, 
on  reversing,  the  circuit  breaker  blew  out, 
causing  a  loud  explosion  and  a  flash  of 
light  in  the  car,  which  was  followed  by 
a  crash  of  breaking  glass  from  the  col- 
lision; and  plaintiff,  a  nervous  woman, 
jumped  from  the  car  and  was  injured, 
while  the  other  passengers  remained  on 
the  car  and  were  uninjured.  Held,  that  it 
was  not  error  to  refuse  to  set  aside  spe- 
cial findings  that  defendant,  in  the  man- 
ner in  which  it  operated  the  car,  failed  to 
exercise  the  highest  degree  of  skill  and 
care  which  a  careful  and  vigilent  man 
would  have  exercised  in  like  circum- 
stances, and  that  the  car  could  have  been 
stopped  before  the  accident  occurred,  by 
the  use  of  the  appliances  with  which  it 
was  equipped,  and  that  the  motorman,  by 
the  exercise  of  the  utmost  care  in  exer- 
cising his  duty,  could  have  avoided  the 
collision,  since,  under  the  circumstances, 
the  question  as  to  whether  the  speed  of 
the  car  was  negligenly  high  was  for  the 
jury.  Wanzer  v.  Chippewa  Valley  Elect. 
R.   Co.,  84  N.  W.  423,  108  Wis.  319. 


In  an  action  for  personal  injury  to 
plaintiff  while  riding  in  one  of  defend- 
ant's horse  cars,  it  appeared  that,  as  the 
car  was  passing  over  a  drawbridge,  a  key 
and  pole,  weighing  about  300  pounds,  fell, 
one  end  of  the  pole  projecting  about 
three  feet  into  the  car,  and  causing  the 
injury.  The  pole  and  key,  when  not  used 
for  operating  the  drawbridge,  were  hung 
up  on  two  railroad  spikes,  driven  in  a 
slant  into  the  trestlework  near  the  track. 
The  evidence  was  conflicting,  but  tended 
to  show  that  the  undue  rate  of  speed  of 
the  car  caused  the  bridge  to  oscillate,  and 
dislodge  the  key  and  pole.  The  driver 
testified  that  he  "was  always  afraid  of  an 
accident — was  always  afraid  it  would  fall;" 
and  that  he  knew,  if  he  "went  over  on  a 
trot,  it  would  shake  the  bridge,"  and  "the 
faster  you  go  the  more  it  will  shake  the 
bridge."  Held,  that  a  case  was  made 
calling  for  submission  to  the  jury  of  the 
question  of  the  negligence  of  defendant's 
driver.  Catalanotto  v.  Coney  Island,  etc., 
R.  Co.,  7  N.  Y.  S.  628,  27  N.  Y.  St. 
Rep.  47. 

80.  Passing  curve. — Metropolitan,  etc., 
R.  Co.  V.  Kowalski,  139  111.  App.  89;  Olund 
V.  Worcester  Consol.  St.  R.  Co.,  205 
Mass.  544,  92  N.  E.  720;  Partelow  v.  New- 
ton, etc.,  R.  Co.,  196  Mass.  24,  81  N.  E. 
894;  Muelhausen  v.  St.  Louis  R.  Co.,  91 
Mo.  332,  2  S.  W.  315;  Trussell  v.  Morris 
County  Tract.  Co.,  79  N.  J.  L.  533,  77 
Atl.  535,  30  L.  R.  A.,  N.  S.,  351. 

Whether  a  street  railway  company  was 
negligent  in  running  an  open  car  so  fast 
around  a  curve  that  a  passenger  was 
thrown  therefrom  was  a  question  for  the 
jury.  Macy  ?'.  New  Bedford,  etc.,  R.  Co., 
65    N.    E.   397,   182    Mass.   291. 

Where  a  passenger  on  a  motor  car, 
who  had  been  directed  by  the  conductor 
to  stand  on  the  front  platform  while 
smoking,  was,  while  holding  on  with  both 
hands  to  the  rail  behind  him,  thrown  off 
as  the  car  went  round  a  sharp  curve,  the 
question  of  excessive  speed  and  the  car- 
rier's negligence  is  for  the  jury;  it  being- 
shown  that  the  car  was  going  at  a  high 
speed,  which  was  not  decreased  at  the 
curve,  and  passengers  who  were  sitting 
down  as  well  as  those  standing  up,  hav- 
ing testified  that  the  lurch  of  the  car 
threw  them  on  their  knees.  Francisco  v. 
Troy,  etc.,  R.  Co.,  88  Hun  464,  34  N.  Y. 
S.  859,  68  N.  Y.  St.  Rep.  792. 

It  is  a  question  for  the  jury  whether  a 
street  railway  company  was  negligent  in 
running  an  electric  car,  the  platform  of 
which  was  crowded  with  passengers,  at 
the  rate  of  fifteen  miles  an  hour  down 
grade  and  around  a  sharp  curve.  Reber 
V.  Pittsburg,  etc..  Tract.  Co.,  36  Atl.  245. 
179    Pa.   339,    57   Am.    St.   Rep.   599. 

81.  Passing  switch. — Brown  v.  Chester 
Tract.  Co.,  230  Pa.  498,  79  Atl.  713. 

When    the    conductor    of     an     electric 
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rail. ^2    Where  the  evidence  was  conflicting,  the  speed  of  the  train  from  which 
plaintiff  alighted  was  for  the  jury.*^ 

§  3310.  Sudden  Lurches,  Jerks,  or  Jolts. — Ordinarily,  the  question  of 
the  carrier's  negligence  when  a  passenger  has  been  injured  by  a  sudden  jerk  or 
jolt  of  the  carrier's  conveyance  is  for  the  jury.^*     Where  the  evidence  is  con- 


street  car,  knowing  of  a  passenger's  ex- 
posed position  standing  upon  the  running 
board,  runs  the  car  at  such  an  unreason- 
ably high  speed  while  passing  a  switch 
as  to  cause  the  passenger  to  be  whirled 
off,  the  question  of  defendant's  negli- 
gence is  for  the  jury.  Olund  v.  Worcester 
Consol.  St.  R.  Co.,  93  N.  E.  730,  306 
Mass.  544,  wherein  it  was  held  that  the 
evidence  presented  was  insufficient  to  go 
to  the  jury  on  the  issue  whether  the  car 
was  run  unreasonably  fast  over  a  switch. 
See  State  v.  United  R.,  etc.,  Co.,  101 
Md.  183,  60  Atl.  349,  holding  that  when 
one  was  thrown  from  the  rear  platform 
of  a  street  car  as  the  car  entered  and 
passed  over  a  switch,  "going  at  a  good 
rate  of  speed,"  but  there  was  no  evidence 
of  negligence  on  the  part  of  defendant 
■or  its  employees,  directing  a  verdict  for 
defendant  was  proper. 

82.  Depressed  raiL— Where  one  of  the 
rails  of  defendant's  horse  car  track  had 
been  depressed  from  four  to  six  inches 
below  its  opposite  rail  for  several  days 
•during  improvements  in  the  street,  which 
depression  extended  about  three  feet 
along  the  track,  making  a  sharp  pitch 
hole,  over  which  defendant's  car  at  the 
time  of  the  accident  was  rapidly  driven, 
and  by  the  bounding  of  the  car  intestate 
was  thrown  from  the  front  platform,  on 
which  he  was  riding  as  a  passenger,  and 
killed,  whether  the  carrier  was  guilty  of 
negligence  was  for  the  jury.  Depew  v. 
New  York  City  R.  Co.,  98  N.  Y.  S.  376, 
113   App.   Div.   260. 

83.  Bishop  V.  Illinois  Cent.  R.  Co.,  35 
Ky.  I,.  Rep.  1363,  77  S.  W.  1099. 

84.  Sudden  jerks  or  jolts. — Birmingham 
R.,  etc.,  Co.  V.  Yates,  169  Ala.  381,  53  So. 
915;  South  Chicago,  etc.,  R.  Co.  v.  Du- 
fresne,  300  111.  456,  65  N.  E.  1075,  affirm- 
ing 103  111.  App.  493;  Louisville,  etc.,  R. 
Co.  V.  Kemp,  149  Ky.  344,  149  S.  W.  835; 
Illinois  Cent.  R.  Co.  v.  Colly,  37  Ky.  L,. 
Rep.  730,  86  S.  W.  536;  Etson  v.  Fort 
Wayne,  etc.,  R.  Co.,  114  Mich.  605,  73 
N.  W.  598;  Reese  v.  Detroit  United  Rail- 
way, 159  Mich.  600,  134  N.  W.  539;  New- 
ton V.  Central  Vt.  R.  Co.,  80  Hun.  491,  30 
N.  Y.  S.  488,  63  N.  Y.  St.  Rep.  387; 
Grotsch  V.  Steinway  R.  Co.,  45  N.  Y.  S. 
1075,  19  App.  Div.  130;  Sheeron  v.  Coney 
Island,  etc.,  R.  Co.,  79  N.  Y.  S.  753,  78 
App.  Div.  476;  Harty  v.  New  York,  "etc., 
R.  Co.,  88  N.  Y.  S.  423,  95  App.  Div.  119; 
San  Antonio,  etc.,  R.  Co.  v.  Choate,  33 
Tex.  Civ.  App.  618,  56  S.  W.  314. 

Illustrations. — Plaintiff,  with  her  hus- 
band,    purchased    first-class     tickets     for 


transportation  between  two  stations  on 
defendant's  railroad,  and  made  her 
journey  in  the  caboose  of  a  freight 
train.  When  the  train  arrived  at  their 
destination,  it  stopped,  with  the  en- 
gine opposite  the  station  and  the  ca- 
boose some  distance  back.  While  so 
standirig,  the  plaintiff  rose  from  her 
seat  to  look  from  the  window,  and  was 
thrown  down  and  injured  by  a  violent 
jerk  given  the  caboose  by  the  starting'  of 
the  train.  It  further  appeared  that  the 
movement  of  the  train  was  the  same  as 
was  usual  at  that  station.  Held,  that  it 
could  not  be  said,  as  a  matter  of  law,  that 
defendant's  servants  were  not  guilty  of 
negligence  causing  the  injury,  but  that 
the  question  was  one  of  fact  for  the  jury. 
Sprague  v.  Southern  R.  Co.,  93  Fed.  59, 
34  C.  C.  A.  207. 

Where  a  passenger  on  a  vestibuled 
train,  while  passing  from  c>ne  car  to  an- 
other, was  caused,  by  a  sudden  jerk  or 
the  swaying  motion  of  the  train  while 
rounding  a  curve,  to  strike  his  heel  on  a 
stool  causing  a  fall  and  the  injuries  com- 
plained of,  whether  the  injury  was  caused 
by  the  running  of  -the  train,  was  for  the 
jury.  St.  Louis,  etc.,  R.  Co.  v.  Pollock, 
93   Ark.   240,   133   S.   W.   790. 

In  an  action  for  personal  injuries  re- 
ceived by  plaintiff  while  a  passenger  on 
defendant's  local  freight  train,  caused  by 
a  sudden  and  violent  jerk  of  the  train 
while  moving  on  after  it  had  stopped  near 
plaintiff's  destination,  and  while  she  and 
other  passengers  were  standing,  prepara- 
tory to  alighting,  evidence  of  defendant's 
negligence  held  sufficient  to  go  to  the 
jury.  St.  Louis,  etc.,  R.  Co.  v.  Brabbzson, 
87  Ark.  109,  113  S.  W.  222. 

A  passenger  on  a  railroad,  while  stand- 
ing in  the  door  of  the  car,  the  train  hav- 
ing stopped  at  a  station,  was  thrown  off 
his  balance  by  a  sudden  backward  and 
then  forward  jerk  of  the  car,  and  grasped 
the  door  casing  for  support,  when  the 
door  slammed  upon  his  fingers.  Held, 
that  whether  the  injury  was  caused  by 
the  company's  negligence  was  for  the 
jury.  McCurrie  v.  Southern  Pac.  Co.,  55 
Pac.   324,   132   Cal.   558. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  alleged  to  have  been 
occasioned  by  the  company's  negligence 
in  the  maintenance  of  its  road,  evidence 
that  the  track  was  not  in  proper  repair, 
and  such  passenger  was  thrown  off  the 
car  by  its  giving  a  sudden  lurch  as  it 
passed  over  a  defective  joint,  is  sufficient 
to  require  the  submission  of  the  cause  to 
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dieting,  the  question  is  for  the  jury.^'     Whether  the  jerks  or  jolts  causing  the 
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the   jury.     Holloway    v.    Pasadena,     etc., 
R.   Co.,  63  Pac.  4?8.  130   Cal.  177. 

EviJence  that,  on  the  calling  of  a  street 
by  the  conductor  of  an  electric  street  car, 
a  passenger  went  to  the  rear  platform, 
and  after  certain  persons  had  alighted 
hefore  the  car  had  stopped,  but  while  it 
was  slowly  crossing  the  street,  he  took 
his  position  on  the  step,  holding  on  the 
rail,  and  while  waiting  for  it  to  come  to 
a  full  stop  it  gave  a  sudden  ierk,  and  in- 
creased its  speed,  throwing  him  oE,  is 
sufficient  evidence  of  negligence  to  go 
to  the  jury,  though  it  is  not  alleged  or 
proved  that  the  jerk  was  unusual.  Louis- 
ville R.  Co.  V.  Williams,  99  S.  W.  345,  30 
Ky.  L.   Rep.  493. 

The  locomotive  was  not  one  of  the 
largest,  and  had  never  been  used  before 
on  a  fifteen  car  train,  but  the  engineer 
testified  that  it  could  draw  fifteen  loaded 
passenger  coaches.  The  train  was  stop- 
ped at  a  steep  grade,  on  a  curve,  by  the 
application  of  the  air  brakes,  by  a  person 
•  not  in  defendant's  employ,  and  the  en- 
gineer could  not  start  the  train  without 
backing  to  take  up  the  slack  which  re- 
sulted in  each  car  going  backward  with  a 
sudden  jar.  Defendant's  servants  did  not 
warn  the  passengers  that  the  cars  would 
be  so  started,  and  plaintiff  was  injured  by 
being  thrown  down  by  the  backward  mo- 
tion. Held  sufficient  evidence  of  defend- 
ant's negligence  in  failing  to  furnish  suf- 
ficient motive  power,  and  of  its  employees 
in  failing  to  call  attention  to  the  danger, 
to  go  to  the  jurv.  Farnon  v.  Boston,  etc., 
R.   Co.,   63   N.   E.   354,   180   Mass.  313. 

Where  a  passenger  was  injured  by  the 
car  suddenly  receiving  a  shock  from  in 
front,  just  as  he  had  entered  it  by  invi- 
tation of  the  carrier,  while  it  was  stand- 
ing on  the  track,  with  the  engine  and 
other  cars  in  front  detached  and  engaged 
in  switching,  the  question  whether  the 
shock  was  caused  by  negligently  back- 
ing the  engine  and  other  cars  against  the 
one  in  which  the  passenger  was  is  for  the 
jury.  Moore  v.  Saginaw,  etc.,  R.  Co.,  78 
N.   W.   666,   119   Mich.   613. 

Where  a  passenger  riding  on  the  plat- 
form of  a  car  was  thrown  off  by  a  sud- 
■den  and  unusual  jerk  of  the  train,  and 
there  was  evidence  that  the  engineer  was 
not  negligent  in  applying  the  brakes,  and 
that  the  roadbed  and  track  were  in  a  rea- 
sonably good  condition,  and  that  there 
was  no  defect  in  the  train,  the  question 
whether  the  jerk  was  due  to  the  carrier's 
negligence  is  for  the  jury.  Ebert  v.  Gulf, 
«tc.,  R.  Co.  (Tex.  Civ.  App.),  49  S.  W. 
1105. 

Jarring  train  by  violent  coupling. — 
Hardin  v.  Forth  Worth,  etc.,  R.  Co. 
(Tex.  Civ.  App.),  100  S.  W.  995;  Lane  ». 
Spokane  Falls,  etc.,  R.  Co.,  31  Wash.  119, 

3   Car— 61 


57  Pac.  367,  46  L.  R.  A.  153,  75  Am.  St. 
Rep.   831. 

85.        Where      evidence      conflicting. — 

Plaintiff  testified  that,  upon  being 
advised  by  the  conductor  that  defendant's 
freight  train  would  remain  on  the  side- 
track forty  or  fifty  minutes,  he  entered 
one  of  the  cars  to  look  after  his  cattle, 
and  that  while  in  there  the  car  was  sud- 
denly moved  a  few  feet,  and  was  suddenly 
stopped,  without  warning,  throwing  the 
weight  of  half  the  cattle  in  the  car 
against  him,  and  pushing  him  against  a 
trough,  whereby  he  received  a  serious  in- 
jury in  his  abdomen.  Plaintiff  did  not 
mention  the  fact  of  his  having  been  hurt 
to  any  of  the  servants  of  defendant, 
though  he  proceeded  with  his  car  of  cat- 
tle to  its  destination,  where  he  and  an 
employee  drove  the  cattle  to  a  ranch 
ihirtj'-seven  miles  distant-  A  witness 
who  saw  plaintiff  before  he  went  into  the 
cattle  car  and  immediately  after  he  came 
out  testified  that  he  saw  a  difference  in 
plaintiff  after  he  came  out,  and  that  he 
had  a  bruised  place  on  his  side  The  con- 
ductor, brakeman,  and  engineer  of  the 
train  testified  that  the  car  which  plaintiff 
entered  was  not  moved  while  he  was  in 
it.  Held,  in  an  action  for  damages,  that 
the  court  properly  refused  to  direct  a 
verdict  for  defendant.  Texas,  etc.,  R.  Co. 
V.  White,  101  Fed.  938,  43  C.  C.  A.  86,  63 
L.  R.  A.  90. 

In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintiff's  evidence 
showed  that,  while  rightfully  on  the  plat- 
form, passing  from  one  car  to  another  as 
a  passenger,  a  sudden  and  unusual  jerk 
of  the  train,  while  it  was  running  at  a 
rate  prohibited  by  law,  threw  him  off  his 
balance,  and  the  railing  gave  way,  and  he 
fell.  The  evidence  was  contradicted  by 
the  employees  of  defendant  and  by  cer- 
tain doctors,  to  whom  plaintiff  had  made 
statements.  Held  error  to  peremptorily 
direct  a  verdict  for  defendant,  under  the 
statute  providing  that  the  jury  in  all 
cases  shall  be  the  exclusive  judges  of  the 
facts  proved  and  of  the  weight  of  the 
testimony.  Gaunce  v.  Gulf,  etc.,  R.  Co., 
48    S.   W.   534.   30   Tex.   Civ.   App.   33. 

While  a  caboose,  on  which  plaintiff  was 
a  passenger,  was  standing,  with  other 
detached  cars,  the  forward  part  of  the 
train  backed  down  to  make  a  coupling, 
and  plaintiff  was  injured  by  the  shock. 
Plaintiff  and  another,  both  being  familiar 
with  the  coupling  of  freight  trains,  testi- 
fied that  the  shock  was  an  unusual  one, 
the  caboose  being  driven  backward 
thirty  feet.  Defendant's  witnesses  con- 
tradicted any  unusual  violence.  Held, 
that  the  question  of  the  company's  negli- 
gence should  have  been  submitted  to  the 
jury.  Harden  v.  Chicago,  etc.,  R.  Co.,  78 
N.   W.   434,    103   Wis.   313. 
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injury  complained  of  were  unusual  or  unnecessary  in  the  operation  of  the 
carrier's  conveyance,  is  generally  a  question  for  the  jury  in  the  light  of  the 
facts.^®  Whether  the  carrier  was  negligent  in  suddenly  starting  ^''  or  stopping 
its  conveyance,^^  is  for  the  jury  to  determine.     Whether  a  stopping  of  a  horse 


86.  Whether  jerks  or  jolts  unusual  or 
unnecessary. — Arkansas. — St.  Louis,  etc., 
R.  Co.  V.  Richardson,  87  Ark.  101,  113  S. 
W.  213;  St.  Louis,  etc.,  R.  Co.  v.  Holmes, 
96  Ark.  339,  131  S.  W.  693. 

Georgia. — Central,  etc.,  R.  Co.  v.  Lipp- 
man,  110  Ga.  665,  36  S.  E.  303,  30  L.  R.  A. 
673. 

Kentucky. — Chesapeake,  etc.,  R.  Co.  v. 
Jordan,  35  Ky.  L.  Rep.  574,  76  S.  W. 
145. 

New  York. — Murphy  v.  Interurban  St. 
R.  Co.,  93  N.  Y.  S.  738,  103  App.  Div. 
110;  Miles  v.  King,  45  N.  Y.  S.  379,  18 
A^.    Div.   41. 

Texas. — Choate  v.  San  Antonio,  etc.,  R. 
Co.,  90  Tex.  83,  37  S.  W.  319,  reversing 
36   S.  W.  347. 

87.  Suddenly  starting  conveyance.— 
Oliver  v.  Fort  Smith  Light,  etc., 
Co.,  89  Ark.  323,  116  S.  W.  304;  Glidden 
V.  New  York,  etc.,  R.  Co.  (N.  Y.),  30 
Wkly.    Dig.    313. 

A  child  seven  years  old  was  placed  by 
her  father  on  the  seat  of  defendant's 
street  car.  The  car  had  stopped  on  a 
curve,  and,  when  it  started,  she  fell  off. 
The  father  testified  that  the  car  started 
with  a  quick  motion,  and  threw  the  child 
out;  that  he  had  not  had  time  to  take  his 
seat  before  the  car  started;  and  that  the 
sudden  start  threw  him  into  a  seat.  Held, 
that  the  question  of  negligence  was  for 
the  jury.  Lansing  v.  Coney  Island,  etc., 
R.  Co.,  45   N.  Y.   S.  120,  16  App.  Div.  146. 

A  street  car  passenger  was  knocked 
from  the  running  board  of  a  car  by  the 
sudden  starting  of  the  car  after  it  had 
slowed  down.  He  was  accustomed  to 
ride  on  cars,  and  knew  that  the  car  would 
not  stop  until  it  reached  a  particular 
point.  After  the  car  had  slowed  down 
he  reached  for  a  package,  and  as  he 
clasped  it  there  was  a  plunge  forward  of 
the  car.  There  was  no  defect  in  the  car 
or  tracks,  and  there  was  no  evidence  of 
incompetency  of  the  servants.  Held  in- 
sufficient as  a  matter  of  law  to  show  neg- 
ligence on  the  part  of  the  company.  San- 
derson V.  Boston  Elev.  R.  Co.,  194. Mass. 
337,    80   N.    E.    515. 

88.  Suddenly  stopping  conveyance. — 
Smalley  v.  Detroit,  etc.,  R.  Co.,  131  Mich. 
560,  91  N.  W.  1037. 

Evidence  that  a  street  car  was  stopped 
with  unusual  suddenness  and  a  jerk,  and 
that  by  the  sudden  stopping  of  the  car 
plaintiff  was  thrown  from  his  seat  and 
injured,  raises  a  question  for  the  jury  on 
the  issue  of  negligence  in  the  manner  of 
stopping  the  car.  Ball  v.  Mobile,  etc.,  R. 
Co.,  39  So.  584,  146  Ala.  309,  119  Am.  St. 
Rep.    33. 


Where,  in  an  action  by  a  passenger 
against  a  street  railway  company  for  in- 
juries, it  appears  that  the  car  was  so 
crowded  that  he  had  to  stand  in  the 
aisle  and  hold  one  of  the  straps,  and 
that  the  car  •  stopped  suddenly,  throwing 
a  number  of  passengers  against  him  with 
great  force,  causing  the  injuries,  the  dec- 
laration is  sufficiently  supported  to  make 
the  question  one  of  fact  for  the  jury. 
Judgment  98  111.  App.  662,  affirmed  in 
Chicago  City  R.  Co.  v.  Morse,  64  N.  E. 
304,    197   III.   337. 

It  can  not  be  held  as  a  matter  of  law 
that  it  was  not  negligence  for  a  motor- 
man,  when  starting  ahead  after  slowing 
down,  to  throw  on  the  whole  power  at 
once,  instead  of  putting  it  on  slowly, 
notwithstanding  that  at  the  time  the 
combined  retarding  effect  of  an  upgrade 
and  a  curve  was  at  the  maximum.  Cutts 
V.  Boston  Elev.  R.  Co.,  89  N.  E.  31,  303 
450. 

Plaintiff  started  to  leave  a  crowded 
railway  train  during  its  stop  at  a  sta- 
tion, but,  when  she  reached  the  plat- 
form, holding  a  valise  in  one  hand  and 
the  train  of  her  dress  in  the  other,  the 
cars  had  started.  A  brakeman,  on  being 
informed  that  she  desired  to  alight, 
pulled  the  bell  rope,  and  the  car  stopped 
suddenly,  throwing  her  off  and  injuring 
her.  The  length  of  time  that  the  train 
stopped  in  the  first  instance  was  in  dis- 
pute. Held,  that  defendant  could  not 
complain  of  the  submission  to  the  jury 
of  the  question  of  the  brakeman's  neg- 
ligence in  failing  to  warn  plaintiff,  or  to 
take  steps  to  protect  her  before  stopping 
the  train.  Smalley  v.  Detroit,  etc.,  R.  Co., 
91   N.  W.   1037,   131   Mich.   560. 

Where  an  open  street  car,  which  was 
on  fire,  came  to  such  a  sudden  stop  as 
to  hurl  a  passenger  to  the  pavement,  in 
an  action  for  the  injuries  it  was  error  to 
direct  a  nonsuit  on  evidence  showing 
such  facts,  since,  if  the  mottrrman  stopped 
the  car,  his  conduct  was  plainly  negligent, 
and  if  the  fire  caused  the  sudden  stop- 
page the  burden  was  on  defendant  to  ex- 
plain the  cause  of  the  accident.  Glass- 
berg  V.  Interurban  St.  R.  Co.,  93  N.  Y. 
S.   731. 

Where  a  passenger  notified  the  railroad 
company's  employees  that  he  was  ig- 
norant of  railroad  traveling,  and  they  in- 
vited him  to  alight  before  the  train  ar- 
rived at  the  station,  and  he  went  upon 
the  platform  and  was  hurled  therefrom 
by  the  sudden  application  of  the  brakes, 
there  was  sufficient  evidence  to  go  to  the 
jury  on  the  question  of  defendant's  neg- 
ligence. Doolittle  V.  Southern  R.  Co.,  40 
S.   E.  133,  63   S.   C.  130. 


2893 


ACTIONS. 


§§  3310-3311 


car  so  suddenly  as  to  throw  a  passenger  over  the  front  dashboard  could  have 
been  caused  by  a  sudden  application  of  the  brake  is  for  the  jury.^^  Where  a 
passenger,  as  he  approached  his  destination,  stood  inside  the  car,  near  the  rear 
door,  which  was  open,  and  a  violent  jerk  of  the  train  threw  him  out  of  the  car, 
and  he  was  seriously  injured,  it  was  not  error  to  refuse  a  nonsuit  at  the  close 
of  his  case.®**  And  where  it  appears,  in  an  action  by  a  passenger  against  a 
street  car  company,  that  the  street  car  was  stopped  by  the  motorman  so  sud- 
denly as  to  throw  the  passenger  forward  against  the  seat  in  front  of  him,  it  is 
improper  to  order  a  compulsory  nonsuit;  there  being  a  presumption  of  neg- 
ligence.^i  When  the  evidence  fails  to  show  negligence  on  the  part  of  the  de- 
fendant, it  is  proper  to  direct  a  verdict  in  its  favor,*^  or  grant  a  nonsuit. ^^ 
It  has  been  held  that  when  a  passenger  entered  a  street  car  while  it  was  stand- 
ing partly  on  a  curve,  and,  after  going  a  few  steps  into  the  car,  was  thrown 
down,  by  its  motion  in  going  around  the  curve,  and  the  motorman  operating 
the  car  was  an  inexperienced  man,  but  there  was  no  direct  evidence  of  the  speed 
of  the  car,  it  was  error  to  submit  to  the  jury  the  question  of  defendant's  neg- 
ligence.^"*  Evidence  that  plaintiff  was  thrown  from  a  cable  car  by  a  jerk  of  the 
car  caused  by  some  action  of  the  gripman,  without  showing  what  the  gripman 
did,  or  how  he  caused  the  jerk,  or  that  he  caused  it  at  all,  is  not  prima  facie 
sufficient  to  submit  to  the  jury  the  question  of  the  gripman's  negligence.^' 

Knowledge  of  Passenger. — It  is  matter  of  common  knowledge  that  jerks 
and  jars  ordinarily  attend  the  handling  and  running  of  freight  trains,  and  more 
than  that  of  regular  passenger  trains,  so  that  it  is  error  to  submit  to  the  jury 
whether  one  who  became  a  passenger  on  a  freight  train  had  such  knowledge.^^ 

§  3311.  Passing  Other  Vehicle  or  Objects. — Ordinarily  the  question  of 
the  carrier's  negligence  is  for  the  jury  to  determine  where  a  passenger 
has     been     injured     while    the     car     was     passing     another     car,^''     or     other 


89.  Bradley  v.  Second  Ave.  R.  Co.,  54 
N.  Y.   S.  256,   34  App.   Div.   284. 

90.  Field  V.  Delaware,  etc.,  R.  Co.,  69 
N.  J.  L.   433,   55   Atl.  241. 

91.  Tilton  V.  Philadelphia  Rapid  Trans. 
Co.,  231   Pa.   63,   79  Atl.  8T7. 

92.  De  Yoe  v.  Seattle  Elect.  Co.,  53 
Wash.  588,  102  Pac.  446,  1133,  judgment 
affirmed   on   rehearing  in    104   Pac.   647. 

Proof,  in  an  action  for  suffering  en- 
dured by  plaintiff's  testator  in  conse- 
quence of  an  injury  while  on  a  street  car, 
that  the  testator,  who  walked  feebly,  fell 
in  a  car  starting  apparently  in  the  usual 
way  with  something  of  a  jerk,  is  insuffi- 
cient as  a  matter  of  -law  to  show  that  the 
testator  was  in  the  exercise  of  due  care 
or  that  the  employees  in  charge  of  the 
car  were  negligent,  essential  to  a  recov- 
ery. Jameson  v.  Boston  Elev.  R.  Co.,  79 
N.  E.  750,  193  Mass.  560. 

Plaintiff  was  sitting  in  defendant's 
dining  car  on  an  unfastened  chair,  such 
as  were  usually  used  on  defendant's  and 
other  railroads.  In  going  around  a  curve, 
the  car  gave  a  sudden  lurch,  which  tipped 
the  chair  over  backward,  injuring  plain- 
tiff. The  train  was  not  running  at  an  un- 
usual rate  of  speed,  and  defendant's  road- 
bed was  in  proper  condition.  Held,  that 
negligence  could  not  be  inferred,  and  it 
was  error  to  submit  the  question  to  the 
jury.  Nelson  v.  Lehigh  Valley  R.  Co.,  50 
N.  Y.  S.  63,  25  App.  Div.  535. 

93.  A  passenger  on  an  open  street  car, 


having  rung  for  the  car  to  stop,  and  as- 
suming that  it  would  stop  at  the  nearest 
side  of  a  street  which  it  was  approach- 
ing, stepped  out  on  the  footboard,  and 
the  jolting  of  the  car  on  passing  over  in- 
tersecting tracks  threw  him  from  the 
footboard.  There  was  no  evidence  that 
the  crossing  was  made  at  unusual  speed. 
There  was  a  sign  in  the  vicinity  which 
said  "Stop,"  but  it  was  not  shown  that 
the  direction  was  to  the  motormen,  or 
that  it  directed  the  car  to  stop  at  any 
particular  point.  Held,  in  an  action  for 
the  injuries,  that  a  nonsuit  was  proper. 
Nies  V.  Brooklyn  Heights  R  Co.,  74  N. 
Y.  S.  41,  68  App.  Div.  259. 

94.  Ayers  v.  Rochester  R.  Co.,  156  N. 
Y.  104,  50  N.  E.  960,  reversing  35  N.  Y. 
S.    1102,    88    Hun    613, 

95.  Bartley  v.  Metropolitan  St.  R.  Co., 
148    Mo.    124,    49    S.    W.    840. 

96.  Southern  R.  Co.  v.  Crowder,  135 
Ala.    417,    33    So.    335. 

97.  Passing  another  car. — Allen  v.  St. 
Louis  Trans.  Co.,  183  Mo.  411,  81  S.  W. 
1142. 

Whether  carrier  negligent  in  running 
passing  cars  so  close  together. — Ft. 
Wayne  Tract.  Co.  v.  Hardendorf,  164 
Ind.  403,  72  N.  E.  593;  Gage  v.  St.  Louis 
Trans.  Co.,  211  Mo.  139,  109  S.  W.  13; 
Georgetown,  etc.,  R.  Co.  v.  Smith,  25 
App.  D.  C.  259,  5  L.  R.  A.,  N.  S.,  274. 

Failure  to  warn  passengers  of  the  close 
proximity  of  cars  while  passing. — Pell  v. 
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vehicles,**  or  objects.®* 

§  3312.  Collision. — In  an  action  for  injuries  to  a  passenger  caused  by  a 
collision,  it  is  ordinarily  for  the  jury  to  determine  the  question  of  the  car- 
rier's negligence,^  as  whether  a  motorman  was  negligent  in  the  operation  of  a 


V.  Joliet,   etc.,   R.   Co.,   2,SS   111.   510,   87   N. 
E.   542,   affirming   judgment   143   III.   App. 

sea. 

98.  Passing  other  vehicles. — Walsh  v. 
Interurban  St.  R.  Co.,  98  N.  Y.  S.  056,  50 
Misc.  Rep.  637. 

Where  a  passenger  was  injured  while 
sitting  on  the  platform  of  an  electric  car, 
with  his  feet  on  the  lower  step,  whether 
the  motorman  was  guilty  of  negligence 
in  running  the  car  forward  when  a  truck 
had  just  pulled  off  the  track  and  was  so 
near  that  it  struck  the  passenger,  was  a 
question  for  the  jury.  Seller  v.  Market 
St.    R.   Co.,   73   Pac.   1006,   139   Cal.   268. 

Where  a  passenger  standing  on  the  side 
step  of  an  overloaded  summer  street  car 
is  struck  by  the  hub  of  a  wheel  of  an  ice 
wagon  standing  so  near  the  track  as  to 
project  over  the  step,  the  negligence  of 
the  motorman,  who  did  not  slacken  his 
speed  till  the  accident,  is  for  the  jury, 
he  being  able  to  see  the  position  of  the 
wagon  when  a  block  from  it,  its  presence 
there  at  that  time  of  day  being  something 
that  was  to  be  expected,  and  there  being 
hardly  room  at  that  place  for  a  wagon  to 
stand  between  the  tracks  and  the  side  of 
the  street.  Bumbear  v.  United  Tract.  Co., 
47  Atl.  961,  198  Pa.  198. 

A  passenger  on  defendant's  car  on  the 
north  track  was  injured  by  a  collision 
with  lumber  which  protruded  from  the 
rear  of  the  wagon  on  the  south  track  of 
defendant's  road,  the  injury  occurring  as 
the  wagon  turned  from  the  track.  In  an 
action  for  plaintiflf's  injuries,  held,  that 
it  was  for  the  jury  to  say  whether  the  ac- 
cident was  caused  by  the  negligence  of 
the  driver  of  the  wagon.  Alexander  v. 
Rochester,  etc.,  R.  Co.,  59  Hun  616,  13 
N.  Y.  S.  685,  35  N.  Y.  St.  Rep.  701. 

99.  Passing  other  objects. — Where  a 
passenger  in  a  railroad  train  was  injured 
by  a  stone  on  a  derrick  near  the  track 
swinging  against  the  car  in  which  he  was 
riding,  and  the  track  for  a  distance  of 
1,000  feet  was  straight,  and  no  obstruc- 
tion prevented  the  engineer  from  seeing 
the  stone  as  his  train  approached,  and  the 
negligence  of  the  men  in  charge  of  the 
derrick  was  clearly  shown,  a  motion  in 
an  action  against  both  the  railroad  com- 
pany and  the  owner  of  the  derrick  to 
take  the  case  from  the  jury  was  properly 
denied.  Judgment,  Chicago,  etc.,  R.  Co. 
V.  Murphy,  99  111.  App.  136,  affirmed  in 
64  N.  E.  1011,  198  111.  462. 

Where  plaintiff,  while  riding  on  the 
step  of  defendant's  street  car,  was 
knocked  off  by  a  derrick  standing  near 
the  track,  thp  fact  that  the  track  had  been 


moved  nearer  the  derrick  on  the  day  of 
the  accident  tends  to  show  negligence 
on  the  part  of  defendant's  driver,  as  he 
must  have  known  of  its  proximity  to  the 
cars,  and  for  that  reason  should  have 
used  care  to  avoid  exposing  passengers 
to  danger,  and  the  question  as  to  his  neg- 
ligence is  for  the  jury.  Seymour  v.  Citi- 
zens' R.  Co.,  114  Mo.  366,  31  S.  W.  739. 

Plaintiff  was  a  passenger  in  a  street 
car,  the  seats  of  which  were  occupied, 
and  he  rode  on  the  running  board.  Work- 
men had  been  excavating  the  street,  and 
had  built  a  fence  near  the  car  track,  al- 
lowing a  beam  to  project  over  where  the 
running  board  would  be.  Held,  that 
whether  or  not  defendant's  motorman 
was  negligent  in  running  past  the  fence 
at  a  high  rate  of  speed,  and  failing  to  see 
the  beam  or  to  appreciate  its  danger,  was 
a  question  for  the  jury.  Judgment 
Kramer  v.  Brooklyn  Heights  R.  Co.,  100 
N.  Y.  S.  376,  114  App.  Div.  804,  reversed 
in  Cramer  v.  Brooklyn  Heights  R.  Co., 
83   N.   E.  35,   190  N.   Y.  310. 

A  street  railway  company  constructed 
its  tracks  so  near  the  superstructure  of  a 
bridge  as  to  leave  only  eighteen  inches 
between  the  framework  thereof  and  the 
outer  edge  of  the  footboard  of  its  open 
cars.  A  passenger  riding  on  the  foot- 
board— the  seats  inside  the  car  all  being 
occupied — was  injured  by  coming  in  con- 
tact with  a  strut  of  the  bridge.  There 
was  evidence  that  the  car  was  going  at 
an  unlawful  rate,  and  that  no  warning  was 
given.  Held,  that  the  company's  negli- 
gence was  a  question  for  the  jury.  An- 
derson V.  City,  etc.,  R.  Co.,  71  Pac.  659, 
42   Ore.   505. 

Where  a  passenger,  while  seated  by  an 
open  window  in  a  street  car,  wa^  struck 
on  the  arm  by  an  iron  post  placed  near 
the  track,  and  the  evidence  was  conflict- 
ing as  to  whether  the  passenger  had  her 
arm  out  of  the  window  at  the  time,  the 
question  of  negligence  was  properly  sub- 
mitted to  the  jury.  New  Orleans,  etc., 
R.  Co.  V.  Schneider,  60  Fed.  210,  8  C.  C. 
A.   571._ 

Injuries  sustained  by  contact  with 
trolley  pole. — Wheeler  v.  South  Orange, 
etc.,  Tract.  Co.,  70  N.  J.  L.  725,  58  Atl. 
937;  Cameron  v.  Lewiston,  etc.,  R.  Co., 
]03  Me.  482,  70  Atl.  534,  18  L.  R.  A.,  N. 
S.,  497;  Pomeroy  v.  Boston,  etc.,  St.  R. 
Co.,    193    Mass.   507,   79   N.    E.   764. 

Failure  to  warn  passengers  of  danger 
of  contact  with  trolley  poles. — Chapman 
V.  Capital_  Tract.   Co.,  37  App.  D.  C.  479. 

1.  Collision. — California. — Seigel  v.  Ei- 
sen,   41  Cal.   109;   Kimic  v.  San  Jose-Los 
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car,2  whether  an  engineer  was  negligent  in  failing  to  observe  cars  obstructing 


Gatos,  etc.,  R.  Co.,  156  Cal.  379,  104  Pac. 
986.  ^ 

Illinois. — Chicago  City  R.  Co.  v.  Mc- 
Clain,  211  111.  589,  71  N.  E.  1103;  Ratner 
V.  Chicago  City  R.  Co.,  233  111.  169,  84  N. 
E.  201,  reversing  judgment,  133  111.  App. 
628;  Math  v.  Chicago  City  R.  Co.,  243 
111.  114,  90  N.  E.  235;  Chicago  City  R. 
Co.  V.  Bennett,  214  111.  26,  73  N.  E.  343; 
Chicago  City  R.  Co.  v.  Shreve,  226  111. 
530,  80  N.  E.  1049,  affirming  judgment  128 
111.  App    462. 

Iowa. — Parker  v.  Des  Moines  City  R. 
Co.,  153  Iowa  254,  133  N.  W.  373,  Ann. 
Cas.  1913E,  174. 

Massachusetts. — Jordan  v.  Old  Colony 
,St.  R.  Co.,  190  Mass.  330,  76  N.  E.  909; 
Doherty  v.  Boston,  etc.,  St.  R.  Co.,  207 
Mass.  27,  92  N.  E.  1026;  Wright  v.  Bos- 
ton, etc.,  R.  Co.,  203  Mass.  569,  89  N.  E. 
1073;  Chafifee  v.  Consolidated  R.  Co.,  196 
Mass.  484,   82   N.   E.  497. 

Michigan. — Thurston  v.  Detroit  United 
Railway,  137  Mich.  231,  100  N.  W.  395. 

Missom. — Stauffer  v.  Metropolitan  St. 
R.   Co.,   243    Mo.   305,   147   S.   W.   1032. 

New  Jersey. — Walsh  v.  North  Jersey  St. 
R.    Co.,   71    N.    J.    L.   641,    60   Atl.    335. 

New  York. — Watkins  v.  Atlantic  Ave. 
R.  Co.  (N.  Y.),  20  Hun  237;  Seidlinger 
V.  Brooklyn  City  R.  Co.  (N.  Y.),  28  Hun 
503;  Hourney  v.  Brooklyn  City  R.  Co., 
7  N.  Y.  S.  602,  27  N.  Y.  St.  Rep.  49; 
Brown  v.  New  York  Cent.  R.  Co.  (N.  Y.), 
31  Barb.  385;  Suse  v.  Metropolitan  St. 
R.  Co.,  80  N.  Y.  S.  513,  80  App.  Div.  24. 

Pennsylvania.  —  Goorin  v.  Allegheny 
Tract.  Co.,  179  Pa.  327.  36  Atl.  207;  Pre- 
throw  V.  West  Jersey,  etc.,  R.  Co.,  214 
Pa.  112,  63  Atl,  415,  113  Am.  St.  Rep. 
736. 

Texas. — Ft.  Worth,  etc.,  R.  Co.  v.  Day, 
50  Tex.   Civ.   App.   407,   111    S.   W.   663. 

Utah. — Dearden  v.  San  Pedro,  etc.,  R. 
Co.,  33  Utah  147,   93   Pac.  271. 

Vermont. — Strong  v.  Burlington  Tract. 
Co.,  80  Vt.  34,  66  Atl.  786,  12  L.   R.  A.,   N. 

S.,   197. 

Whether  presumption  of  negligence 
overcome. — ^Whether  the  prima  facie  case 
of  negligence  made  out  by  injury  to  a 
passenger  by  a  train  breaking  in  two 
parts,  and  the  parts  afterwards  colliding, 
is  overcome,  is  a  question  for  the  jury; 
there  being  testimony  tending  to  show 
that  the  separation  was  occasioned  by  a 
broken  pin,  and  the  pin  not  being  pro- 
duced, and  no  one  undertaking  to  testify 
to  its  condition;  the  switchmen  who 
made  up  the  train,  and  the  brakeman  who 
first  discovered  its  separation,  not  being 
witnesses,  though  there  was  testimony  of 
inspection  on  the  trip  by  employees  pass- 
ing along  the  train  with  a  torch  or  lan- 
tern. Larkin  v.  Chicago,  etc.,  R.  Co.,  92 
N.  W.  891,  118  Iowa  652.  See  Feldsch- 
neider  v.  Chicacro,  etc.,  R.  Co.,  123  Wis. 
423,   99   N.   W.   1034. 


Failure  to  apply  brakes — Crowded  car. 
— In  an  action  for  injuries  sustained  by 
a  passenger  on  defendant's  railway,  it  ap- 
peared that  the  cars  were  so  crowded 
that,  when  the  engineer  gave  the  signal 
to  put  on  the  hand  brakes,  the  trainmen 
could  not  get  at  one  or  more  of  the 
brakes  in  time  to  avoid  the  collision 
which  caused  the  injury.  Held,  that 
whether  there  was  any  negligence  on  the 
part  of  defendant  arising  from  this  state 
of  facts  was  a  question  for  the  jury. 
Dlabola  v.  Manhattan  R.  Co.,  8  N.  Y.  S. 
334,  29  N.  Y.  St.  Rep.  149,  15  Daly  470. 

Break  in  cable. — Plaintiff,  a  passenger 
on  defendant's  cable  car,  was  injured  in 
a  collision  caused  by  a  break  in  the  ca- 
ble where  it  was  spliced.  Defendant 
proved  that  the  cable  was  the  best  in  use; 
that  a  system  of  constant  inspection  was 
in  operation;  and  that  the  defect  was 
not  discovered  in  time  to  avoid  the  ac- 
cident; but  the  inspectors  on  duty  the 
day  of  the  accident  were  not  called.  The 
splicer,  who  was  corroborated  by  an- 
other, testified  that  he  made  the  splice 
eight  days  before;  that  the  work  was 
thoroughly  and  carefully  done;  and  that 
a  splice  would  last  five  or  six  weeks.  Held 
insufficient  to  overcome  the  presumption 
of  negligence  arising  from  the  accident, 
and  the  case  was  therefore  properly  sub- 
mitted to  the  iury.  Smith  v.  Metropoli- 
tan St.  R.  Co.,"  69  N.  Y.  S.  176,  59  App. 
Div.   60. 

Failure  to  use  derailing  switch. — Ir  an 
action  for  injuries  to  a  passenger  froin 
a  collision  with  cars  which  had  run  from 
a  passing  track  upon  the  main  track,  the 
passing  track  having  been  used  three 
weeks  for  the  storage  of  cars,  the  charge 
of  negligence  in  not  using  a  derailing 
switch  was  properly  submitted  to  the 
iury.  Mitchell  v.  Chicago,  etc.,  R.  Co., 
138   Iowa   283,   114   N.   W.   622. 

2.  Whether  mortorman  negligent. — Do- 
herty V.  Boston,  etc.,  St.  R.  Co.,  92  N. 
E.   1036,    207    Mass.   27. 

In  an  action  against  a  street  railway 
for  injuries  to  a.  passenger  by  a  coUison 
between  a  passenger  car  and  a  heavily 
loaded  freight  car,  it  appeared  that,  after 
starting  down  a  steep  incline  at  the  bot- 
tom of  which  the  passenger  car  was 
waiting,  the  motorman  on  defendant's 
car  endeavored  to  apply  the  air  brakes; 
that,  finding  that  they  would  not  work,  he 
made  several  subsequent  attempts  before 
reversing  the  current;  and  that,  after 
finding  that  the  reverse  did  not  work,  he 
failed  to  try  the  hand  brake  on  the  car. 
Held,  that  whether  the  motorman  was 
neglififent  or  not  was  a  question  for  the 
jury.  Rouston  v.  Detroit  United  Railway, 
115  N.  W.  62,  151   Mich.  237. 

In  an  action  against  a  street  railway 
for  injuries  to  plaintiff,  a  passenger,  in 
a   collision  between  a  passenger   car  and 
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the  track  in  time  to  avoid  a  collision,^  whether  a  towerman  gave  wrong  signals,* 


a  heavily  loaded  freight  car,  whether  the 
motorman  of  the  freig-ht  car  was  negli- 
gent in  starting  down  a  steep  incline  at 
the  rate  of  fifteen  miles  an  hour,  know- 
ing that  the  passenger  car  was  at  the 
foot  of  the  incline,  and  relying  on  air 
brakes  alone  to  check  the  speed  of  his 
car,  was  a  question  for  the  jury.  Rous- 
ton  V.  Detroit  United  Railway,  115  N.  W. 
62,   151   Mich.  237. 

In  an  action  against  a  street  railway 
company  for  the  death  of  a  passenger 
caused  by  a  collision  between  the  car  on 
which  he  was  riding  and  a  broken  down 
wagon  on  the  track,  there  was  evidence 
that  the  gripman  was  engaged  in  con- 
versation with  a  passenger,  and  was  not 
looking  at  the  track  ahead  of  him.  Pas- 
sengers on  the  train  testified  that  they 
saw  the  wagon  on  the  track  when  within 
50  to  ISo  feet  from  it,  and  the  driver  of 
the  wagon  and  another  testified  that  the 
driver  had  gone  up  the  track  about  sixty 
feet  to  warn  the  approaching  car,  but 
that  the  gripman  '  paid  no  attention  to 
him;  the  evidence  being  conflicting 
whether  the  car  could  have  been  stopped 
within  forty  feet  or  in  not  less  than  sev- 
enty-five feet.  Held,  that  the  question 
of  the  gripman's  negligence  was  for  the 
jury.  Sweeney  v.  Kansas  City  Cable  R. 
Co.,   51   S.  W.   682,   150   Mo.   385. 

Whether  a  motorman,  who,  on  a  down- 
grade, shut  off  his  power,  and  allowed  the 
car  to  drift,  and  thus  approached  so  close 
to  a  wagon  traveling  in  front  of  him  on 
the  tracks  that  he  was  unable  to  prevent 
a  collision,  injuring  a  passenger,  the 
wheels  of  the  wagon  skidding  when  the 
driver  attempted  to  leave  the  track,  was 
negligent  in  operating  his  car,  is  a  ques- 
tion for  the  jury.  Brackney  v.  Public 
Service  Corp.,  71  Atl.  149,  77  N.  J.  L.  1. 

Plaintiff,  while  riding  on  the  front  plat- 
form of  a  street  car  of  defendant  S.  Co., 
was  thrown  therefrom  by  the  shock  of  a 
collision  with  a  car  of  defendant  H.  Co., 
at  the  point  of  intersection  of  the  two 
lines.  When  within  fifty  feet  of  the  cross- 
ing, the  H.  car  driver  shouted  to  the  S. 
car  driver  that  his  car,  going  down  grade, 
had  become  unmanageable.  The  S.  car 
driver  was  looking  in  an  opposite  direc- 
tion from  the  one  in  which  the  H.  cars 
must  approach  on  its  single  track,  and  did 
not  see  the  H.  car  approaching  at  double 
its  usual  speed;  otherwise  he  might  have 
seen  that  car,  and  then  have  stopped  his 
own  car  in  a  space  of  five  or  six  feet. 
Held,  that  the  evidence  was  sufficient  to 
justify  the  submission  of  the  question  of 
the  S.  car  driver's  negligence  to  the  jury. 
Schneider  v.  Second  Ave.  R.  Co.,  59  N. 
Y.  Super.  Ct.  536,  15  N.  Y.  S.  556,  39  N. 
Y.  St.  Rep.  370. 

In  an  action  against  a  street  railway 
company  and  the  owner  of  a  wagon  for 
negligence,  there  was  evidence  that  plain- 


tiff sat  on  the  east  side  of  a  south  bound 
car,  near  the  rear.  A  short  distance  south 
of  a  street  intersection,  the  car  met  the 
wagon,  coming  north  on  the  east  track  in 
front  of  a  north  bound  car.  To  get  out 
of  the  way  of  the  car  behind  it,  the 
wagon  crossed  to  the  west,  and  collided 
with  the  rear  of  the  south  bound  car, 
striking  and  injuring  plaintiff.  The  grip- 
man  of  the  south  bound  car  ran  it  across 
the  intersecting  street  at  full  speed,  and 
the  wagon  driver  first  started  to  cross 
the  west  track  when  the  car  was  about 
seventy-five  feet  away.  The  wagon  was 
a  heavy  one,  and  could  not  be  stopped 
at  once.  Held,  the  issue  of  negligence 
was  for  the  jury.  Judgment  54  N.  Y.  S. 
391,  34  App.  Div.  297,  affirmed  in  Kee- 
gan  V.  Third  Ave.  R.  Co.,  59  N.  E.  1134, 
165   N.   Y.   622. 

Where  a  street  was  in  an  abnormal 
condition,  owing  to  excavations,  at  the 
time  of  a  collision  between  defendant's 
car  and  a  team  using  defendant's  tracks, 
which  resulted  in  injury  to  plaintiff,  a 
passenger,  it  was  for  the  jury  to  say 
whether  defendant's  motorman  was  jus- 
tified in  assuming  that  he  could  operate 
his  car,  and  that  the  driver  of  the  wagon 
would  use  reasonable  care  to  get  out  of 
the  way.  Frank  v.  Metropolitan  St.  R. 
Co.,  86  N.  Y.  S.  1018,  91  App.  Div.  485. 

In  an  action  by  a  passenger  (o  recover 
of  a  horse  railroad  company  for  personal 
injuries  occasioned  by  a  grocer's  wagon 
running  against  the  car,  there  was  evi- 
dence that  the  wagon  came  rapidly  down 
a  street  intersecting  at  right  angles,  and 
could  have  been  seen  by  the  car  driver  250 
feet  distant,  and  that  the  car  might  have 
been  stopped  in  twelve  feet.  Held,  that 
the  question  of  negligence  should  go  to 
the  jury.  Watkins  v.  Atlantic  Ave.  R. 
Co.   (N.  Y.),  20  Hun  237. 

In  an  action  to  recover  damages  sus- 
tained in  consequence  of  a  collision  be- 
tween a  street  car,  on  which  plaintiff 
was  a  passenger,  and  a  hook  and  ladder 
truck  of  the  fire  department,  it  appeared 
that  the  car  was  going  west  on  State 
street;  the  truck,  south  on  Fourth  street, 
The  driver  of  the  car  did  not  look  north, 
as  he  came  to  the  east  line  of  Fourth 
street,  to  see  if  there  was  any  vehicle 
approaching.  If  he  had  looked,  he  could 
have  seen  the  truck,  and  taken  precau- 
tions to  avoid  the  collision.  Held,  that 
the  question  of  the  driver's  negligence 
was  properly  submitted  to  the  jury. 
Heucke  v.  Milwaukee  City  R.  Co.,  09  Wis. 
401,  34  N.  W.  243. 

3.  Whether  engineer  negligent. — Mitch- 
ell V.  Chicago,  etc.,  R.  Co.,  138  Iowa  283, 
114   N.   W.   622. 

4.  Whether  towerman  gave  wrong  sig- 
nals.— Van  Orman  v.  Lake  Shore,  etc., 
R.   Co.,  115  N.  W.  968,  152  Mich.  185. 
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whether  the  carrier  was  negligent  in  securing  a  freight  car  which  was  moved 
from  a  siding  by  the  wind,^  whether  the  brakes  on  a  freight  car  of  a  street 
railway  colliding  with  a  passenger  car  were  defective,^  whether  the  operation 
of  a  railway  train  with  the  locomotive  in  its  rear  was  negligence/  whether  a 
street  car  company  was  negligent  in  running  two  cars  towards  each  other  on 
the  same  track  *  or  in  failing  to  ring  a  gong,^  or  whether  it  used  due  care  to  avoid 
a  collision  at  a  railroad  crossing,  i"  Whether  there  was  a  rule,  practice,  or 
custom  giving  to  the  cars  of  one  traction  company  a  superior  right  of  way 
over  the  cars  of  another  company  at  a  particular  crossing  is  a  question  of  fact, 
where  the  evidence  is  conflicting  in  an  action  by  a  passenger  for  injuries  caused 
by  a,  collision  with  a  car  of  the  other  company. ^i  Where  an  engineer  knew 
that  cars  were  to  be  stored  on  an  incline  passing  track,  which  the  company  knew 
was  without  a  derailing  switch,  the  question  of  negligence  in  the  speed  of  a  train, 
resulting  in  a  collision  with  cars  which  had  run  upon  the  main  track,  was  prop- 
erly submitted  to  the  jury.^^ 

Failure  to  Keep  Switch  Locked. — Where  the  evidence  shov/s  that  a  pas- 
senger was  injured  in  a  collision  caused  by  the  failure  of  a  railroad  company 
to  keep  a  main-track  switch  locked  or  guarded,  so  as  to  prevent  it  from  being 
improperly  thrown,  whether  this  was  actionable  neghgence  is  a  question  for 
the  jury.18 

track  was  blocked,  was  for  the  jury. 
Schlauder  v.  Chicago,  etc.,  Tract.  Co.,  97 
N.  E.  233,  353  111.  154,  reversing  judg- 
ment 160   111.   App.   309. 

In  an  accident  to  a  street  car  at  a  cross- 
ing of  railroad  tracks  the  street  car  was 
struck  by  an  engine  on  the  second  track. 
The  conductor  crossed  but  one  track  in 
advance  of  his  car,  to  look  for  trains. 
Held,  that  it  was  for  the  jury  to  say 
v^'hether  the  conductor  should  have  gone 
over  in  advance  of  the  car.  Douglass  v, 
Sioux  Citv  St.  R.  Co.,  91  Iowa  94,  58  N. 
W.    1070. 

Where  operatives  of  a  street  car  ran 
the  same  onto  a  railroad  crossing  in  front 
of  an  approaching  train,  which  was  in 
plain  view,  with  the  headlight  burning, 
without  stopping  the  car  and  going  ahead 
to  ascertain  by  looking  and  listening  to 
learn  whether  the  way  was  clear,  result- 
ing in  a  collision,  and  injury  to  a  pas- 
senger on  the  street  car,  whether  the 
street  car  company  was  guilty  of  neg- 
ligence was  for  the  jury.  Renders  v. 
Grand  Trunk  R.  Co.,  108  N.  W.  368,  144 
Mich.  387. 

Proof  that  a  street  car  was  going  very 
fast  as  it  approached  a  crossing,  and  that 
it  did  not  slacken  its  speed  before  collid- 
ing with  a  truck  approaching  the  car 
track,  and  that  a  passenger  was  injured 
in  the  collision,  was  sufficient  to  require 
the  submission  to  the  jury  of  the  carrier's 
negligence.  Kaliniak  v.  Joline  (App. 
Term).  133   N.  Y.  S.  54. 

11.  Schmidt  V.  Chicago  City  R.  Co.,  144 
111.  App.  513,  affirmed  in  88  N.  E.  275. 

12.  Mitchell  V.  Chicago,  etc.,  R.  Co., 
138  Iowa  283,  114  N.  W.  633. 

13.  Failure  to  keep  switch  locked. — El- 
gin, etc.,  Tract.  Co.  v.  Wilson,  317  111. 
47,  75  N.  E.  436,  affirming  judgment  130 
111.  App.  371.  See  Leeke  v.  Gulf,  etc.,  R. 
Co.,   91   Miss.   398,   46    So.   68. 


5.  Negligence  in  securing  car. — ^Web- 
ster V.  Rome,  etc.,  R.  Co.,  31  N.  E.  735, 
115  N.   Y.  113. 

6.  Whether  brakes  defective. — Rouston 
V.  Detroit  United  Railway,  115  N.'  W. 
63,    151    Mich.    237. 

7.  Chicago,  etc.,  R.  Co.  v.  Grimm,  57  N. 
E.   640,  25   Tnd.  App.  494. 

8.  Palmer  v.  Warren  St.  R.  Co.,  56  Atl. 
49,   206   Pa.   574,    63   L.   R.   A.   507. 

9.  Failure  to  ring  gong. — Where  a  pas- 
senger on  a  street  car  was  injured  by  a 
collision  between  the  car  and  a  buggy  go- 
ing in  the  same  direction,  the  defendant 
was  not  entitled  to  an  instruction  that 
failure  to  ring  gong  was,  as  matter  of 
law,  not  negligence.  Judgment  90  111. 
App.  105,  affirmed  in  West  Chicago  St. 
R.  Co.  V.  Tuerk,  61  N.  E.  1087,  193  111. 
385. 

Where  a  street  car's  collision  with  a 
wagon  caused  a  passenger's  injury,  the 
motorman  was  not  negligent  as  a  mat- 
ter of  law  merely  because  the  ringing  of 
the  gong,  v/hich  was  not  done,  woiild 
have  prevented  the  obstruction;  the  in- 
ference of  negligence  not  being  neces- 
sarily contained  in  that  finding.  Strong 
z'.  Burlington  Tract.  Co.,  66  Atl.  786,  80 
Vt.    34,    13    L.    R.    A.,    N.    S.,    197. 

10.  Collision  at  crossing. — Washington, 
etc.,  R.  Co.  V.  Trimyer,  110  Va.  856,  67 
S.  E.  531-;  Cooke  v.  Des  Moines  City  R. 
Co.,  155   Iowa  384,  136  N.  W.  321.  _ 

Illustrations — In  an  action  against  o.n 
electric  railway  company  for  injuries  to  a 
passenger  in  a  c.llision  between  the  car 
on  which  she  was  riding  and  a  train  of  a 
steam  railroad  company  at  a  crossin-;, 
whether  the  company  was  guilty  of  ac- 
tionable negligence,  because  it  permitted 
the  car  to  stand  at  the  crossing  from  three 
to  five  minutes  without  any  precaution 
to  ascertain  whether  a  train  was  approach- 
ing or  to  give  notice  to  the  train  that  the 
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Nonsuit  or  Direction  of  Verdict. — Where  a  trolley  car  was  driven  past  a 
barrel  -wagon  moving  in  an  opposite  direction,  and  the  wagon  had  projecting 
sides,  and  the  roadway  was  such  that  a  lurch  of  the  wagon  might  be  anticipated, 
and  the  space  between  the  two  vehicles  at  the  place  of  passing  was  not  suffi- 
cient to  prevent  the  car  being  struck,  it  was  not  error  to  refuse  to  order  a  non- 
suit or  direct  a  verdict  for  the  defendant. i*  But  where  there  is  no  evidence  of 
negligence  on  the  part  of  the  defendant,  it  is  proper  to  order  a  nonsuit, ^^  or 
direct  a  verdict  for  defendant.!^ 

§  3313.  Derailment  of  Cars. — In  a  passenger's  action  against  a  carrier 
for  injuries  through  the  derailment  of  a  train  or  car,  whether  the  defendant 
was  negligent  is  usually  a  question  for  the  jury.^'''     Where  the  evidence  is  con- 


14.  Nonsuit    or    direction    of    verdict. — 

Rodman   v.   North   Jersey   St.    R.   Co.,   58 
Atl.  1095,  71  N.  J.  L.  43. 

15.  Downey  v.  Pittsburg  R.  Co.,  219  Pa. 
593,  69  Atl.  71. 

IG.  In  an,  action  for  injuries  to  a  pas- 
senger, where  the  evidence,  taken  in  its 
aspect  most  favorable  to  plaintiff,  shows 
that  the  accident  occvirred  either  by  rea- 
son of  the  sudden  stopping  of  the  car 
to  avoid  collision  with  an  ice  wagon,  which 
had  come  without  warning  in  front  of  the 
car,  or  a  sudden  stopping  coupled  with 
an  unexplained  collision,  a  verdict  was 
properly  directed  for  defendant.  Niland 
V.  Boston  Elev.  R.  Co.,  100  \.  E.  5.54.21.3 
Mass.  522. 

Directing  verdict  for  a  defendant,  in  an 
action  for  injury  to  plaintiff  from  collision 
of  a  delivery  wason  and  the  conveyance 
in  which  plaintiff  \va?  riding,  was  proper, 
no  testimony  conecting  such  defendant, 
its  servants  or  property,  with  what  oc- 
curred. Sloan  V.  Detroit  United  Railway, 
172   Mich.   68,   137   N.   W.   691. 

17.  Derailment  of  cars. — United  States. 
— Minahan  ?■.  Grand  Trunk,  etc.,  R.  Co., 
]38   Fed.   37,   70   C.   C.   A.   463. 

California. — Doolin  v.  Omnibus  Cable 
Co.,   140   Cal.   369.   73   Pac.   1060. 

Georgia. — Carswell  v.  Macon,  etc.,  R. 
Co.,  118   Ga.  826,   45   S.   E.  6P5. 

Maryland. — United  R.,  etc.,  Co.  v.  Dean, 
117    Md.    686,    84   Atl.    75. 

Massachusetts. — Tobin  v.  Pittsfield  Elect. 
St.  R.  Co.,  92  N.  E.  887.  206  Mass.  581. 

Michigan. — Schulte  v.  Michigan  Cent.  R. 
Co.,  162  Mich.  76,  127  N.  W.  21;  Niedzin- 
ski  V.  Bay  City,  etc..  Elect.  Co.,  160  jNIich. 
517,  125  N.  W.  409;  Greenfield  -J.  Detroit, 
etc.,  R.   Co..  133  Mich.  557,  95  N.  W.  546. 

Texas. — Houston,  etc.,  R.  Co.  v.  Cheat- 
ham,  52  Tex.   Civ.   App.   1,   113   S.   W.   777. 

Vermont. — Parker  v.  Boston,  etc.,  Rail- 
road,   84    Vt.    329,   79    Atl.    865. 

Where  a  declaration  against  a  carrier 
for  injuries  to  a  passenger  alleged  negli- 
gence in  the  derailment  of  the  car  on 
which  plaintiff  was  riding,  in  the  existence 
of  a  broken  rail,  and  in  the  neglect  and 
default  of  the  carrier's  employees,  a 
prayer  asked  by  the  carrier  that  the  court 
rule  as  matter  of  law  upon  the  pleadings 
and  evidence  that  defendant  had  proven 
that  the  accident  was  not  due  to  its  neg- 


ligence or  that  of  its  servants  could  not 
properly  have  been  given,  although  the 
evidence  conclusively  exculpated  the  car- 
rier in  respect  to  the  cause  which  pro- 
duced the  broken  rail,  unless  the  court 
could  further  rule  as  matter  of  lav/  that 
the  other  alleged  acts  of  negligence  had 
been  disproved  by  defendant.  Western 
Maryland  R.  Co.  v.  Shivers,  61  Atl.  618, 
101    Md.    391. 

Illustrations. — A  request  to  rule,  in  an 
action  against  a  street  railway  company 
for  injury  to  a  passenger,  that  on  all  the 
evidence  defendant  had  proved  there  was 
no  negligence  on  its  part,  and  had  thus 
overcome  the  effect  of  the  evidence  of 
the  mere  running  off  the  track  by  the  car, 
and  to  direct  a  verdict  for  defendant,  is 
properly  refused,  there  being  evidence 
that  the  car  had  run  off  the  track  an  hour 
before  the  accident,  and  that,  imme- 
diately before  it  again  ran  off,  causing 
plaintiff's  injury,  it  was  running  at  the 
rate  of  fifteen  miles  an  hour,  down  a 
grade,  and  around  a  curve.  Harriman  v. 
Reading,  etc.,  St.  R.  Co.,  53  X.  E.  156,  173 
Mass.  28. 

In  an  action  against  a  railroad  com- 
pany for  injuries  received  by  a  passen- 
ger on  one  of  its  trains  by  reason  of  the 
car  in  which  he  was  riding  being  derailed, 
the  evidence  for  defendant  tended  to  show 
that  the  roadbed,  track,  and  cars  were 
well  built  and  in  good  condition,  and  that 
the  train  was  properly  managed;  the  cir- 
cumstances of  its  management  and  of  the 
accident  being  shown.  Held,  that  *^\s 
was  sufficient,  as  against  the  presumption 
of  negligence  on  the  part  of  defendant, 
to  require  the  submission  of  the  question 
of  its  negligence  to  the  jury,  although  the 
real  cause  of  the  accident  was  not  shown. 
Eldridge  z\  Minneapolis,  etc.,  R.  Co.,  32 
Minn.    253,    30    N.    W.    151. 

Plaintiff's  husband  was  killed  by  the  de- 
railment of  defendant's  special  freight 
train,  consisting  of  an  engine,  tender,  one 
box  car,  and  several  flat  cars.  Deceased 
and  others  were  riding  on  a  flat  car  next 
the  engine,  to  the  knowledge  of  the  con- 
ductor and  brakemen,  who  did  not  warn 
them  that  it  was  dangerous;  nor  was  there 
danger  if  the  train  had  not  been  derailed. 
The  conductor  and  a  brakeman  told  them 
it  was   more  comfortable  in  the  box  car, 
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flicting  as  to  whether  the  train  was  operated  at  a  high  rate  of  speed,  and  as  to 
the  condition  of  the  roadbed  and  the  cars,  the  question  whether  defendant  was 
exercising  a  proper  degree  of  care  is  for  the  jury.^^  But  where  there  is  undis- 
puted evidence  that  the  car  was  in  good  order  and  suitable  for  the  purpose,  and 
that  the  track  where  the  derailment  occurred  was  in  a  safe  condition,  it  is 
proper  to  eliminate  the  question  of  negligence  on  those  points. ^^  And  where  the 
petition  alleged  that  a  short  distance  beyond  the  point  of  the  injury  there  was 
a  curve  in  bad  condition  or  improperly  constructed,  and  the  only  evidence  on 
the  question  was  introduced  by  plaintiff,  and  showed  that  the  curve  was  not 
improperly  constructed,  and  there  was  no  evidence  that  plaintiff  knew  of  any 
defect  in  or  danger  arising  from  the  curve,  the  court  should  not  have  submitted 
such  question  to  the  jury.^" 

Defective  Cars.^ — Where  one  of  the  wheels  of  a  car  broke  down  while  the 
train  was   running  at  a  very   rapid  speed,   causing  its   derailment,   on   account 


but  they  preferred  to  ride  on  the  fiat  car. 
The  road  was  rough,  and  the  engine  and 
tender  were  reversed,  which  was  dan- 
gerous on  a  rough  track,  and  the  train 
was  running  too  fast  for  safety.  No  one 
was  injurf^d,  except  those  on  the  flat  car. 
Held,  that  the  question  of  negligence 
was  for  the  jury.  Wagner  v.  Missouri 
Pac.  R.  Co.,  97  Mo.  513,  10  S.  W.  486,  3 
L.  R.  A.  156;  Zuendt  v.  Missouri  Pac.  R, 
Co,    (Mo,),   10   S.  W.   491. 

In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  by  being  thrown  from  a 
street  car  on  its  jumping  the  track,  where 
there  was  evidence  that  the  car  at  the 
time  was  going  at  a  "pretty  good  rate," 
and  that  the  accident  .happened  at  a 
point  where  there  were  side  tracks  lead- 
ing into  the  car  stables,  the  question  of 
defendant's  negligence  was  for  the  jury. 
Hollahan  v.  Metropolitan  St.  R.  Co.,  76 
N,   Y,    S,   751,  73   App,   Div.   164, 

'While  plaintiff  was  a  passenger  on  de- 
fendant's horse  car,  a  place  was  reached 
where  there  were  a  great  many  tracks, 
and  the  street  was  in  such  bad  condition 
that  the  car  was  obliged  to  stop.  Plaintiff 
testified  that,  when  the  driver  undertook 
to  start  the  car,  he  gave  the  horse  a  blow 
with  the  whip,  whereupon  the  horse  made 
a  plunge,  and  the  car  went  off  the  track, 
and  plaintiff  was  thrown  off,  and  injured. 
Held,  that  the  evidence  was  sufficient  to 
present  a  question  to  the  jury  as  to  de- 
fendant's negligence,  Hastings  v.  Cen- 
tral Crosstown  R,  Co,,  7  App,  Div,  312, 
40  N.  Y.  S,  93, 

Plaintiff,  a  passenger,  was  injured  by  the 
derailment  of  the  tram,  and  in  an  action 
for  the  injuries  sustained  alleged  that  de- 
fendant was  negligent  in  the  formation 
of  the  train,  in  its  operation  in  a  negli- 
gent manner,  and  in  that  the  roadway 
was  defective.  There  was  evidence  that 
the  derailment  might  have  been  caused 
by  a  broken  rail,  and  it  was  admitted  that 
the  train  at  the  time  was  being  operated 
with  a  locomotive  in  the  rear,  a  passenger 
coach,  and  two  tank  cars  in  front.  There 
was  also  testimony  that  it  was  necessary 
to  move  the  train  as  constructed  at  the 
time    of   the    derailment,   to   reach    a   sid- 


ing on  which  it  was  to  be  rearranged,  and 
that  the  other  tracks  were  so  congested 
that  the  use.  of  the  siding  was  the  only 
feasible  way  to  accomplish  the  purpose, 
and  that  the  train  was  then  being  moved 
cautiously  and  only  four  miles  an  hour. 
It  also  appeared  that  these  changes  might 
have  been  made  before  permitting  pas- 
sengers to  board  the  train,  but  were  not. 
Held,  that  an  instruction  that  the  opera- 
tion of  a  train  so  arranged  for  the  car- 
riage of  passengers  was  negligence  per 
se,  was  erroneous,  though  the  jury  was 
also  charged  that,  in  order  to  warrant  a 
recovery  on  such  ground,  the  jury  must 
be  satisfied  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injury; 
whether  the  operation  of  a  train  so  ar- 
ranged under  such  circumstances  was  neg- 
ligent being  for  the  jury.  Baltimore,  etc, 
R.  Co.  V.  White,  176  Fed.  900,  100  C.  C, 
A.  370. 

Verdict  directed  for  plaintiff. — Defend- 
ant's railroad  train  encountered  a  wash- 
out, and,  going  too  close  to  the  breach  in 
the  track,  the  engine  overturned.  'J^ie  cars 
were  pushed  back  some  distance,  and  a 
brakeman  was  sent  to  get  the  passengers 
out,  as  the  water  was  running  alongside 
the  track,  and  washing  away  the  embank- 
ment. He  made  the  announcement,  but 
plaintiff's  wife  and  another  passenger,  who 
did  not  understand  English,  remained  in 
the  car,  and  no  further  attempt  was  made 
to  remove  them,  although  the  cars  stood 
upon  the  track  for  thirty  or  forty  minutes, 
when  they  overturned,  and  plaintiff's  wife 
was  injured.  Held,  in  an  action  to  re- 
cover for  the  injury,  that,  on  evidence 
showing  such  facts,  it  was  not  error  to 
direct  a  verdict  for  plaintiff.  Southern 
Pac.  Co,  V.  Tarin,  108  Fed.  734,  47  C.  C. 
A.    648,    54    L.    R.    A.    340, 

18.  Where  evidence  conflicting. — Pate 
V.  Columbia,  etc,  R,  Co,,  100  Pac  334,  53 
Wash,  166. 

19.  Taking  question  from  jury. — Sloan 
V.  Little  Rock  R,,  etc,  Co,,  117  S.  W,  551^ 
89  Ark,  574. 

20.  Georgia  R.,  etc.,  Co.  v.  Gillcland,  66 
S.  E.  944,  136   Ga.  621. 


§  3313 


CARRIERS. 


2900 


of  which  the  plaintiff,  who  was  a  passenger,  sustained  personal  injuries,  the 
question  of  the  negligence  of  the  defendant  railroad  company  was  for  the 
jury.2i 

Derailment  Caused  by  Condition  of  Track. — It  is  generally  a  question 
for  the  jury  whether  the  carrier  has  been  negligent  as  to  the  condition  of  its 
track,22  as  where  a  derailment  was  caused  by  a  spreading  of  the  rails,^^  or  by 
■a  broken  rail. 2*  Proof  of  the  derailment  of  the  train  in  the  light  of  evidence 
that  the  track  at  the  place  of  derailment  was  in  bad  condition  is  sufficient  to 
■carry  the  issue  of  negligence  to  the  jury.^^  ^^d  where  a  train  ran  off  the  track 
where  a  gang  of  men  were  relaying  ties,  an  issue  whether  it  was  negligence 
for  the  company  to  allow  the  foreman  of  the  gang  to  procure  his  own  watch  and 
to  regulate  it  is  for  the  jury.^s 

Misplaced  Switch. — Where  a  derailment  was  caused  by  a  misplaced  switch, 
the  misplacement  being  made  possible  by  the  fact  that  a  bolt  and  key  were  out 
of  place,  it  is  a  question  for  the  jury  whether  the  employees  of  defendant,  whose 
duty  it  was  to  inspect  the  switch,  "had  exercised  the  proper  care.^'^ 

Stone  on  Track. — The.  negligence  of  the  carrier  where  a  derailment  was 


21.  Defective  cars. — Chesapeake,  etc., 
R.  Co.  V.  Howard,  14  App.  D.  C.  262, 
judgment  affirmed  in  20  S.  Ct.  880,  1Y8 
U.  S.  153,  44  L.  Ed.  1015.  See  Greenfield 
V.  Detroit,  etc.,  R.  Co.,  133  Mich.  557,  95 
N.  W.   546. 

22.  Derailment  caused  by  condition  of 
track. — Plaintiff  was  injured  as  a  result 
of  the  derailment  of  defendant's  street 
car.  The  track  at  the  place  of  the  acci- 
dent was  constructed  by  putting  ties 
down  on  a  wellworn  cedar  block  pave- 
ment, and  spiking  on  these  fifty-pound 
rails  that  had  been  used  a  number  of 
years.  There  was  no  filing  or  ballasting, 
except  at  the  ends  of  the  temporary 
track,  where  it  curved  to  join  the  per- 
manent track.  Held,  the  question  of  de- 
fendant's negligence  was  for  the  jury. 
Edlund  V.  St.  Paul  City  R.  Co.,  81  N.  W. 
314,    78    Minn.    434. 

Where  a  passenger  was  injured  by  de- 
railment of  the  train,  and  there  was  evi- 
dence that  the  ties  at  the  place  of  derail- 
ment were  so  rotten  that  they  would  not 
hold  the  spikes,  etc.,  the  court  properly 
submitted  the  issues  of  negligence  as  to 
the  condition  of  .the  track.  Houston, 
etc.,  R.  Co.  ?».  Cheatham,  52  Tex.  Civ. 
App.   1,   113   S.  W.  777. 

23.  Spreading  of  rails. — ^Whipple  v. 
Michigan  Cent.  R.  Co.,  106  N.  W.  690, 
143  Mich.  41;  S.  C,  106  N.  W.  692,  143 
Mich.   47. 

24.  Broken  rail. — ^Where  the  cause  of  a 
railway  accident  and  injury  to  the  plain- 
tiff was  a  broken  rail  that  threvv^  the  ;ar 
in  which  he  was  riding  off  the  track,  it 
was  held  that  it  was  error  not  to  allow 
the  plaintiff  to  go  to  the  jury  on  the 
question  whether  the  rail  was  n.jt  broken 
before  the  train  on  which  he  was  riding 
came  upon  it.  McPadden  v.  New  York 
Cent.   R.   Co.    (N.   Y.),   47  Barb.   347. 

An  accident  to  a  train  being  caused  _by 
a  broken  rail,  which  had  been  in  use  six- 
teen years  as  the  outside  rail  on  a  sharp 


curve,  and  had  been  worn  so  that  its 
weight  was  reduced  from  sixty  to  fifty- 
five  pounds  per  yard,  and  it  having  been 
broken  some  months  before,  and  repaired 
by  use  of  splices  or  side  bars,  and  being 
greatly  weakened  by  the  wear  and  frac- 
ture, there  is  evidence  for  the  jury  of  the 
company's  negligence.  McCafferty  o, 
Pennsylvania  R.  Co.,  44  Atl.  435,  193  Pa. 
3.39,  74  Am.  St.  Rep.  690. 

25.  Cox  V.  High  Point,  etc.,  R.  Co.,  147 
N.  C.  353,  61  S.  E.  183;  Western  Mary- 
land R.  Co.  V.  Shivers,  101  Md.  391,  61 
Atl.  618. 

26.  Matteson  v.  New  York  Cent.  R. 
Co.   (N.  Y.),  62  Barb.  364. 

27.  Misplaced  switch. — Illinois  Cent.  R. 
Co.  V.  Sandusky,  14  Ky.  L.  Rep.  767.  See 
Texas,  etc.,  R.  Co.  v.  Clippenger,  47  Tex. 
Civ.  App.  510,  106  S.  W.  155;  Heyde  v. 
St.  Louis  Trans.  Co.,  102  Mo.  App.  537, 
77   S.   W.   127. 

In  an  action  by  a  passenger  for  injuries' 
sustained  by  reason  of  the  car  running 
through  an  open  switch  the  declaration 
alleged,  that  defendant's  negligence  con- 
sisted in  want  of  reasonable  care,  in  not 
having  the  switch  properly  adjusted,  in 
not  keeping  the  implements  used  in  ad- 
justing it  so  that  children  and  others 
could  not  improperly  use  them  to  move 
the  switch,  in  running  the  car  at  a  high 
rate  of  speed,  and  in  failing  to  approach 
the  switch  with  the  car  under  control.  It 
was  shown  that  the  switch  was  at  a  pub- 
lic place,  where  many  children  congre- 
gated; that  it  was  not  fastened;  that  it 
was  opened  by  any  one  desiring  to  do  so 
by  the  use  of  a  bar  left  there  by  defend- 
ant; that  the  car  approached  the  switch 
at  a  rate  of  fifteen  or  twenty  miles  an 
hour;  and  that  some  one  had  thrown  the 
switch  open.  Held,  that  the  evidence 
was  sufficient  to  require  the  submission 
of  the  case  to  the  jury.  Leslie  v.  Jack- 
son, etc.,  Tract.  Co.,  96  N.  W.  580,  134 
Mich.   518. 
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caused  by  a  stone  on  the  track  is  generally  for  the  jury.^^  Where  contractors 
employed  by  a  railroad  company  to  deliver  stone  placed  it  in  ridges  near  a  rail, 
and,  while  a  train  was  passing,  one  of  the  stones  fell  on  the  track  and  derailed 
the  train,  it  is  a  question  for  the  jury  as  to  whether  the  company  had  used  due 
diHgence  to  guard  against  danger.^^ 

§  3314.  Management  of  Elevators. — Ordinarily,  the  question  of  negli- 
gence in  the  operation  and  management  of  elevators  is  for  the  jury  to  deter- 
mine.'"^^     In  an  action  for  injuries  to  a  customer  in  a  store  by  falling  into  an 


28.  Stone  on  track. — ^Where  a  street  car 
passenger  was  injured  by  the  derailment 
of  the  car  caused  by  a  brick  placed  on 
the  track  by  a  boy  some  forty  or  fifty 
feet  in  front  of  the  car,  whether  the  mo- 
torman  by  the  exercise  of  reasonable  dili- 
gence could  have  seen  the  brick  placed 
on  the  track,  or  could  have  seen  it  after 
it  had  been  placed  there  for  a  sufficient 
length  of  time  to  have  permitted  him, 
with  the  means  and  appliances  at  his 
command,  to  stop  the  car,  was  for  the 
jury.  O'Gara  v.  St.  Louis  Trans.  Co., 
103  S.  W.  54,  204  Mo.  724,  12  L.  R.  A., 
N.  S.,  840,  11  Am.  &  Eng.  Ann.  Cas.  850. 

A  car  of  the  defendant  company,  while 
plaintiff  was  riding  on  it  as  a  passeng-er, 
was  suddenly  derailed,  and  the  plaintifif 
thereby  thrown  to  the  floor  and  injured. 
The  derailment  of  the  car  resulted  from 
its  colliding  with  a  paving  stone,  which 
lay  between  the  rails  and  was  wholly  or 
partially  covered  by  snow  and  slush. 
Held,  that  it  was  for  the  jury,  not  the 
court,  to  determine  whether  the  presence 
of  the  paving  stone  might  not  have  been 
discovered,  and  the  accident  avoided,  by 
the  exercise  of  that  high  degree  of  care 
which  the  law  imposes  on  common  car- 
riers for  the  safety  of  their  passengers. 
Dusenbury  v.  North  Hudson  County  R. 
Co.,   48  Atl.   530,  66  N.  J.   L.  44. 

29.  Virginia  Cent.  R.  Co.  v.  Sanger,  56 
Va.    (15    Gratt.)    230. 

30.  Management  of  elevators. — Illinois. 
— Masonic  Fraternity  Temple  Ass'n  v. 
Collins,  210  111.  483,  71  N.  E.  396,  affirm- 
ing 110  111.  App.  504. 

Iowa. — Cubbage  v.  Youngerman,  155 
Iowa    39,    134    N.   W.    1074. 

Massachusetts. — Sullivan  v.  Marin,  175 
Mass.   423,   56   N.   E.   600. 

Michigan. — Roulo  v.  Minot,  132  Mich. 
317,   93   N.  W.  870. 

Missouri. — ^Hensler  v.  Stix,  113  Mo. 
App.  162,  88  S.  W.  108. 

Rhode  Island. — Blackwell  v.  O'Gorman 
Co.,  23   R.   I.  638,  49  Atl.  28. 

Washington. — Perrault  v.  Emporium 
Department  Store  Co.,  128  Pac.  1049,  71 
Wash.  523._ 

Illustrations. — In  an  action  against  the 
owner  of  a  building  for  the  death  of 
plaintiffs  intestate,  caused  by  his  being 
caught  between  the  floor  of  an  ascending 
passenger  elevator  and  the  top  of  the  door 
in  the  elevator  cage,  evidence  that  the  op- 
erator of  the  elevator  stopped  at  the  floor 


where  deceased  was  killed  without  calling 
that  floor,  or  that  he  started  the  elevator 
upward  before  the  door  at  that  floor  was 
closed,  justified  submission  to  the  jury 
of  the  issue  of  defendant's  negligence. 
Judgment  110  111.  App.  504,  affirmed  in 
Masonic  Fraternity  Temple  Ass'n  v.  Col- 
lins, 71  N.   E.  396,  210   111.   482. 

The  floor  of  an  elevator  car  was  two 
inches  thick,  and  the  dimensions  of  the 
car  such  that,  when  its  floor  was  level 
with  the  hall  floor,  there  was  considerable 
open  space  between  the  car  floor  and  the 
threshold  of  the  door  giving  access.  De- 
fendant, operating  the  elevator  himself, 
opened  the  door,  and  asked  plaintiff  to 
step  in,  the  floor  of  the  car  being  then  six 
or  seven  inches  above  the  hall  Hoor. 
Plaintiff  attempted  to  enter,  and  in  so 
doing  sustained  injuries.  Held,  that  the 
question  of  the  negligence  of  defendant 
was  for  the  jury.  Sullivan  v.  Marin,  56 
N.    E.    600,    175    Mass.    432. 

Plaintiff  entered  an  elevator  in  an  of- 
fice building,  and  requested  the  conductor 
to  let  him  off  at  the  office  of  a  tenant. 
All  the  passengers  had  left,  except  plain- 
tiff, when  the  ninth  floor  was  reached.  On 
the  elevator  reaching  the  ninth  floor,  it 
was  stopped,  and  the  doors  opened;  and, 
plaintiff  concluding  that  the  elevator  had 
stopped  for  him  to  alight,  started  to  do 
so,  when,  as  he  was  stepping  from  the 
elevator,  the  conductor  started  the  ele- 
vator, and,  before  it  could  be  stopped, 
plaintiff  was  crushed  against  the  over- 
head framework.  Held,  that  whether  the 
conductor  was  guilty  of  negligence  was 
for  the  jury.  Roulo  v.  Minot,  93  N.  W. 
870,  132  Mich.  317. 

Defendants'  elevator  operator  shut  the 
elevator  door  on  plaintiff's  dress  while  she 
was  standing  in  the  car,  and  lowered  the 
elevator  at  the  same  instant.  The  oper- 
ator, seeing  plaintiff's  peril,  suddenly  re- 
versed the  lever,  which  resulted  in  the  car 
suddenly  turning  upward,  causing  plain- 
tiff's injuries;  the  operator  claiming  that, 
unless  he  acted  as  he  did,  the  descent  of 
the  elevator  could  not  have  been  stopped 
quickly  enough  to  save  plaintiff  from 
harm.  Held,  that  whether  the  operator 
was  negligent  in  handling  the  elevator 
after  he  saw  plaintiff's  danger  Vv^as  for 
the  jury.  Hensler  v.  Stix,  88  S.  W.  108, 
113  Mo.  App.  162. 

Sudden  drop  of  elevator  car,  of  from 
twelve  to  fifteen  inches,  may,   in  connec- 
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elevator  shaft  through  an  open  door  leading  to  the  elevator,  whether  defendant 
was  guilty  of  negligence  was  a  question  for  the  jury.^i  Where  the  plaintiff  in 
an  elevator  accident  case  contends  that  the  operator  was  negligent  in  attempting 
to  pull  plaintiff  into  the  car,  instead  of  stopping  it,  it  is  not  error  to  refuse  to 
instruct  that  the  attempt  to  pull  plaintiff  into  the  car  was  not  negligence,  since 
such  fact  must  be  considered  in  connection  with  the  failure  to  stop  the  ele- 
vator.82  j^  jg  proper  to  refuse  a  peremptory  instruction  for  defendant  where 
the  evidence  tends  to  show  negligence  on  its  part.^*  But  the  court  must  take  the 
case  from  the  jury  when,  on  all  the  evidence,  no  negligence  appears.^* 

§  3315.  Protection  of  Passengers  from  Incidental  Dangers. — Ordi- 
narily the  question  of  the  carrier's  negligence  in  failing  to  protect  passengers  from 
incidental  dangers  is  for  the  jury,^^  as  where  a  trunk  is  thrown  against  a  pas- 


tion  with  surrounding  circumstances, 
make  a  question  for  the  jury  as  to  the  neg- 
ligence of  its  owners.  Harris  v.  Guggen- 
heim, 138  N.  Y.  S.  1037,  154  App.  Div. 
289. 

31.  Falling  into  elevator  shaft.— Phil- 
lips Co.  V.  Pruitt,  83  S.  W.  628,  20  Ky. 
L.  Rep.  831;  S.  C,  83  S.  W.  114,  26  Ky. 
L.  Rep.  1105;  Burgess  v.  Stowe,  134  Mich. 
304,   96   N.   W.   29. 

32.  Blackwell  v.  O'Gorman  Co.,  23  R. 
I.   638,   49   Atl.   28. 

33.  Refusal  of  peremptory  instruction. 
■ — Plaintifif  entered  defendant's  elevator  on 
the  eighth  floor,  desiring  to  go  to  the 
ground  floor,  and  knowing  it  to  be  the 
custom,  when  a  passenger  wished  to  get 
off  at  an  intermediate  floor,  to  notify  the 
conductor.  On  reaching  the  second  floor 
the  elevator  stopped,  and  plaintiff,  under 
the  impression  that  it  was  the  ground 
floor,  started  to  leave,  without  speaking 
to  the  conductor,  who  started  the  elevator 
before  closing  the  door,  and  plaintiff  was 
injured.  Held,  that  it  was  not  error  to 
refuse  a  peremptory  instruction  for  de- 
fendant. Chicago  Exch.  Bldg.  Co.  v.  Nel- 
son, 64  N.  E.  369,  197  111.  334,  affirming 
98   111.   App.   189. 

An  elevator  operator  testified  that  after 
a  passenger  had  been  caught  in  the  door, 
and  the  elevator  raised  a  couple  of  feet, 
it  came  to  a  full  stop,  and  the  passenger 
could  have  got  back  into  the  car;  that  he 
let  the  car  down,  watching  the  passenger 
more  than  he  should  have  done,  and  the 
elevator  less,  and  permitted  it  to  go  too 
low,  injuring  the  passenger.  Held,  that 
an  instruction  to  find  for  the  defendant 
was  properly  refused.  Luckel  v.  Century 
Bldg.   Co.,   76   S.  W.   1035,   177    Mo.   608. 

34.  Gibson  v.  International  Trust  Co., 
58  N.  E.  278,  177  MaPS.  100,  52  L.  R.  A. 
928. 

35.  Protection  from  incidental  dangers. 
— The  evidence  showed  that  while  plain- 
tiff was  rightfully  on  the  platform  of 
a  station  on  defendant's  railroad  a  large 
number  of  sparks  escaped  from,  the  bot- 
tom of  a  passing  engine,  which  were 
blown  upon  the  platform,  and  one  of 
which  struck  plaintiff's  eye,  destroying 
the  sight.    There  was  also  evidence  tend- 


ing to  show  that  the  escape  of  sparks  in 
that  manner  from  an  engine  was  not 
usual  if  the  ash  pan  was  in  proper  repair, 
and  the  engine  properly  handled.  Held, 
that  such  evidence  was  sufficient  to  justify 
the  submission  of  the  question  of  defend- 
ant's negligence  to  the  jury.  Philadelphia, 
etc.,  R.  "Co.  V.  Young,  90  Fed.  709,  33  C. 
C.  A.  251. 

Plaintiff,  a  passenger  on  defendant's 
train,  was  standing  at  the  rear  door  of  the 
coach,  viewing  the  scenery;  his  left  hand 
resting  on  the  water-closet  door  to  brace 
himself.  The  conductor,  approaching  from 
behind,  opened  the  closet  door,  and  shut 
it  quickly;  catching  and  crushing  plaintiff's 
little  finger,  which  had  slipped  into  the 
crevice  without  his  knowledge.  Plaintiff 
testified  that  the  conductor  said  he  saw 
him  there,  and  ought  to  have  spoken  to 
him,  and  that  he  did  not  hear  the  con~ 
ductor  approaching.  Held,  that  the  ques- 
tions of  defendant's  negligence  and  plain- 
tiff's contributory  negligence  were  for  the 
jury.  Romine  v.  Evansville,  etc.,  R.  Co., 
56  N.  E.  245,  24  Ind.   App.  230. 

Whether  one  standing  at  the  depot 
fifteen  feet  from  the  track,  as  a  train  went 
by,  running  sixty  to  seventy  miles  an 
hour  according  to  his  testimony,  and 
forty  miles  an  hour  according  to  the  com- 
pany's testimony,  was  struck  by  a  piece 
of  coal  from  the  tender,  is  a  question  for 
the  jury;  he  testifying  that  he  was  struck 
by  a  piece  of  coal  which  was  crushed  into 
small  fragments,  and  that  he  saw  it  leave 
the  tender,  and  it  appearing  that_  he  was 
then  found  to  be  injured.  Louisville,  etc., 
R.  Co.  V.  Reynolds,  71  S.  W.  516,  34  Ky. 
L.   Rep.  1402. 

The  front  part  of  defendant's  car  vvas 
equipped  and  used  for  passenger  service 
only,  the  rear  part  being  used  for  bag- 
gage. Along  and  parallel  with  the  sides 
of  such  rear  part  were  seats,  with  upright 
slats  extending  from  the  floor  "to  the  roof 
of  the  car  between  the  back  of  the  seats 
and  the  sides  of  the  car.  Plaintiff  en- 
tered the  forward  compartment,  and  on 
complaining  to  the  conductor  that  it  was 
cold,  the  latter  directed  one  of  the  train 
hands  to  build  a  fire  in  the  stove  in  the 
rear   compartment,   which   plaintiff  there- 
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senger  while  defendant's  employees  are  unloading  baggage  at  the  depot,^^  or 
he  is  bitten  by  a  vicious  dog,  fastened  in  defendant's  railroad  station.^'^  In 
an  action  against  a  street  railroad  company  by  a  passenger  for  injuries  alleged 
to  have  been  caused  by  negligence  of  the  conductor  in  allowing  a  guard  rail  to 
fall  on  plaintiff's  hand,  testimony  of  the  plaintiff  that  the  conductor  knew  his 
position,  and  that  he  did  not  know  that  the  conductor  intended  to  let  the  guard- 
rail down,  was  sufificient  to  require  submission  of  the  issue  to  the  jury  of  the  de- 
fendant's negligence.^^  Under  a  statute,  making  railroad  companies  not  liable 
for  negligence  of  expressmen  on  the  train,  not  in  their  employ,  a  passenger 
testifying  that  she  was  hit  by  a  bundle  thrown  from  the  express  car  is  not 
entitled  to  have  the  question  whether  she  was  injured  by  the  railroad  company 
submitted  to  the  jury,  as  they  would  not  be  justified  in  presuming  that  the 
bundle  was  thrown  by  trainmen.^s 

§§  3316-3318.  Setting  Down   Passengers— §  3316.  In   General. — In 

an  action  for  injuries  to  a  passenger  while  attempting  to  alight  from  the  car- 
rier's conveyance,  whether  there  has  been  negligence  on  the  part  of  the  carrier  is 
ordinarily  a  question  for  the  jury.*"  It  is  for  the  jury  to  say  whether  there 
has  been  negligence,  where  the  evidence  is  conflicting  *i  or  the  facts  are  such 
that  reasonable  minds  might  differ  as  to  the  conclusions  to  be  drawn  therefrom.*^ 
Taking  Case  from  Jury. — The  court  is  not  authorized  to  take  the  ques- 
tions involved  from  the  jury  unless  the  evidence  is  of  such  a  conclusive  char- 
acter that  there  is  no  room  for  ordinary  minds  to  differ  as  to  the  conclusion  to 
be  drawn  from  it.*^     A  motion  for  a  nonsuit  should  not  be  granted,  if  there  is 


upon  entered,  taking  a  seat  near  the 
stove;  the  conductor  taking  up  his  ticket 
from  such  seat.  While  sitting  there, 
plaintiff  rested  his  arm  on  the  back  of 
the  seat,  and,  without  noticing  it,  ex- 
tended his  elbow  back  between  two  of  the 
upright  slats.  While  in  this  position,  the 
door  of  the  baggage  compartment  was  slid 
back,  passing  between  the  slats  and  the 
car,  striking  and  injuring  plaintiff's  elbow. 
Held,  that  it  could  not  be  said,  as  a  mat- 
ter of  law,  that  the  place  provided  by  de- 
fendant was  as  safe  as  could  have  been 
procured,  and  that  the  question  was  for 
the  jury.  Wood  v.  New  York,  etc.,  R. 
Co.,  96  N.  Y.  S.  419,  109  App.  Div.  770. 

36.  Trunk  thrown  against  passenger.^ 
Holcombe  v.  Southern  R.  Co.,  66  S.  C.  6, 
44  S.  E.  68. 

37.  Passenger  bitten  by  dog. — Trinity, 
etc.,  R.  Co.  V.  O'Brien,  18  Tex.  Civ.  App. 
€90,    46   S.  W.   389. 

38.  McDonald  v.  Savannah  Elect.  Co., 
47    S.   E.   547,   120   Ga.   49. 

39.  Mass.  St.  1894,  c.  469,  §  3;  Winship 
V.  New  York,  etc.,  R.  Co.,  170  Mass.  464, 
49   N.  E.   647. 

40.  Negligence  in  setting  down  passen- 
gers.— Benson  v.  Wilmington  City  R.  Co., 
1  Boyce's  (24  Del.)  202,  75  Atl.  793;  Mc- 
Hugh  V.  St.  Louis  Trans.  Co.,  190  Mo.  85, 
88  S.  W.  853. 

Plaintiff  claimed  that,  while  riding  on  a 
street  car  in  the  sole  charge  of  a  motor- 
man,  she  signaled  him  to  stop,  but  that 
the  intersecting  street  was  passed  some 
distance  before  the  car  slackened,  as  she 
thought,  to  allow  her  to  alight,  and  when 
she  undertook  to  do  so  the  car  suddenly 
moved  for-ivard,  causing  her  to  fall.  Held 


that,  if  the  motorman  saw  plaintiff  signal, 
the  question  whether,  in  the  exercise  of 
ordinary  care,  he  should  have  anticipated 
that  she  would  attempt  to  alight  while 
between  such  crossings,  was  a  question 
for  the  jury,  and  it  was  error  to  instruct 
that  he  shoald  have  anticipated  such 
movement.  Root  v.  Des  Moines  R.  Co., 
98   N.   W.   291,   122   Iowa    169. 

Directing  passenger  to  go  to  the  rear 
platform  while  car  in  motion. — Hennessy 
V.  Muskegon  Tract.,  etc.,  Co.,  97  N.  W. 
36,    135    Mich.   29. 

41.  Where  evidence  confllicting. — Ma- 
honing Vallev  E.  Co.  v.  O'Hara,  196  Fed. 
945,  116  C.  C.  A.  495;  Birmingham  R.,  etc., 
Co.  V.  Pritchett,  16]  Ala.  480,  49  So.  782; 
Louisville  R.  Co.  v.  Steubing,  143  Ky.  364, 
136  S.  W.  634;  Carroll  v.  Central  Railroad, 
81  N.  J.  L.  567,  79  Atl.  293;  Gensemer  v. 
Conestoga  Tract.  Co.,  237  Pa.  224,  84 
Atl.   901. 

48.  Carroll  v.  Central  Railroad,  81  N. 
J.   L.   567,   79   Atl.  293. 

It  was  a  question  for  the  jury  whether 
a  carrier  should  have  prevented  a  boy 
fourteen  years  old  jumping  from  a  mov- 
ing train  where  it  knew  that  he  was  in 
the  habit  of  jumping  every  morning  hL  a 
crossing  near  a  school.  Kambour  v.  Bos- 
ton, etc.,  Railroad   (N.  H.),  86   At'.  624. 

43.  Taking  case  from  jury. — Long  v. 
Red  River,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
85   S.   W.   1048. 

It  appeared  by  plaintiff's  evidence  that 
the  train  did  not  stop  at  his  station,  and, 
on  plaiatiff  seeing  conductor,  he  said  he 
had  forgotten  him,  and  suggested  that 
plaintiff  jump  from  the  train,  as  it  was 
running    slow,    which    he    refused    to    do. 
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any  evidence  to  go  to  the  jury  such  as  might  justify  them  in  inferring  from 
the  testimony  that  the  plaintiff  was  entitled  to  a  verdict.**  It  is  held  that  the 
court  may  properly  direct  a  verdict  for  defendant  when  there  is  no  more  than 
a  mere  scintilla  tending  to  prove  defendant's  negligence.*^  Where  the  proof 
is  defective  and  facts  essential  to  plaintiff's  right  to  recover  could  only  be 
reached  by  the  jury  by  conjecture,  surmise  or  guess,  it  is  proper  to  dismiss 
plaintiff's  complaint.*^  Where  a  passenger  was  injured  in  jumping  from  a  train 
at  a  place  where  there  was  no  platform,  at  the  instance  of  a  person  on  the  train,, 
and  there  was  no  testimony  that  such  person  was  dressed  in  the  uniform  in 
which  the  employees  of  the  company  were  dressed,  or  that  he  was  an  employee 
of  the  company,  it  was  error  to  submit  the  question  of  his  service  to  the  jury.*'' 

Assisting  Passengers  to  Alight. — The  duty  of  a  carrier  to  assist  passengers 
to  alight  from  its  conveyance  may  arise  where  the  circumstances  suggest  such 
necessity,  and  whether  in  a  given  case  the  circumstances  were  such  is  a  ques- 
tion for  the  jury.*^ 

Setting  Down  Passenger  at  Improper  Place. — The  question  of  the  car- 
rier's negligence  in  setting  down  a  passenger  at  an  improper  place  is  generally 
for  the  jury.*^     Testimony  that,  after  plaintiff  had  fallen,  while  attempting  ta 


Conductor  then  agreeing  to  slow  up  at  a 
safe  place  for  him  to  get  off,  plaintiff 
agreed  to  follow  his  advice,  and  went  out 
on  the  platform  as  the  train  slowed  up, 
going  about  as  fast  as  a  man  could  walk, 
but  saw  a  signal  to  go  ahead,  and  did  not 
step  off  for  that  reason.  Then,  feeling  the 
increased  motion  of  the  train,  plaintiff 
stepped  off,  believing  he  was  at,  and  rely- 
ing on  conductor's  picking,  a  safe  place, 
and  was  injured.  Held  evidence  sufficient 
to  go  to  the  jury.  Cable  v.  Southern  R. 
Co.,  29   S.   E.  377,  122  N.  C.  892. 

44.  Nonsuit. — Cooper  v.  Georgia,  etc., 
R.  Co.,  61  S.  C.  345,  39  S.  E.  543.  See 
Bartle  v.  New  York,  etc.,  R.  Co.,  193  N. 
Y.   362,   85   N.   E.   1091. 

In  an  action  to  recover  for  injuries  re- 
ceived in  alighting_  from  a  train  in  mo- 
tion, where  there  is  evidence  that  plain- 
tiff was  invited  by  the  conductor  to  get 
ready  to  get  off,  and  went  with  him  to 
the  car  step,  and  the  train  slowed  up,  and 
upon  its  beginning  to  run  faster  he 
jumped,  while  the  conductor  was  present, 
and  was  injured,  a  nonsuit  was  properly 
refused.  Cooper  v.  Geoi"gia,  etc.,  R.  Co., 
39  S.   E.  543,  61  S.  C.  345. 

In  an  action  against  a  railroad  for  per- 
sonal injuries,  plaintiff  testified  that  he 
was  ninety-one  years  old;  that,  when  the 
train  stopped,  the  conductor  told  him  he 
could  get  off  on  the  opposite  side  with- 
out fear;  that  it  was  very  dark,  and  that 
after  the  train  pulled  out  he  attempted 
to  find  the  platform;  that  he  crawled  upon 
what  he  supposed  was  the  platform,  and, 
in  walking  along  it,  fell  off  and  was  in- 
jured. Held,  that  a  nonsuit  was  properly 
denied.  Owen  v.  Washington,  etc.,  R.  Co., 
69   Pac.   757,   29  Wash.  207. 

45.  Direction  of  verdict. — Cable  v. 
Southern  R.  Co.,  123  N.  C.  892,  29  S.  E. 
377. 

Evidence  held  sufficient  under  the  scin- 
tilla doctrine  to  take  case  to  jury. — Louis- 


ville, etc.,  R.  Co.  V.  Payne,  31  Ky.  L.  Rep. 
1173,   104  S.  W.  752. 

46.  Dismissal  of  complaint. — Baker  v.. 
Interurban  St.  R.  Co.,  86  N.  Y.  S.  9. 

47.  Texas,  etc.,  R.  Co.  v.  Woods,  15. 
Tex.  Civ.  App.  612,  40  S.  W.  846. 

48.  Assisting  passengers  to  alight.^ 
Southern  R.  Co.  v.  Reeves,  43  S.  E.  1015, 
116  Ga.  743;  Ft.  Worth,  etc.,  R.  Co.  v. 
Spear  (Tex.  Civ.  App.),  107  S.  W.  613; 
San  Antonio  Tract.  Co.  v.  Flory,  45  Tex. 
Civ.   App.   233,   100   S.  W.   200. 

In  an  action  for  injuries  to  a  female 
passenger  while  alighting  from  a  street 
car  at  a  place  where  the  ground  was  steep- 
and  sloping,  and  below  the  ordinary  dis- 
tance from  the  running  board,  whether  it 
was  the  duty  of  defendant's  conductor  to- 
assist  plaintiff  to  alight  was  a  question 
for  the  jury.  Morarity  v.  Durham  Tract. 
Co.,  70   S.  _E.  938,  154  N.   C.  586. 

49.  Setting  down  passenger  at  improper 
place. — Harkness  v.  Kansas,  etc.,  R.  Co. 
:(Miss.),   33   So.  77. 

Illustrations. — ^Where  the  undisputed 
evidence  showed  that  a  carrier  stopped  its 
train  beyond  a  station,  and  that  a  pas- 
senger destined  for  that  station  alighted 
at  night  to  walk  back  to  the  station,  that 
she  was  aged  and  feeble,  and  that  she  was 
injured  while  attempting  to  walk  back  to 
the  station,  and  the  evidence  was  con- 
flicting as  to  whether  the  train  slopped  at 
the  station  for  the  reception  or  discharge 
of  passengers,  the  liability  of  the  carrier 
was  for  the  jury.  Alabama,  etc.,  R.  Co. 
V.  Cox,  173  Ala.  629,  55  So.  909. 

In  a  sick  passenger's  action  for  injuries 
caused  by  exposure  by  being  put  off  at 
her  destination  about  1S5  yards  from  the 
station  shed,  evidence  as  to  the  carrier's 
negligence  held  to  make  a  question  for 
the  jury.  Anderson  v.  Atlantic,  etc.,  R. 
Co.,   77   S.   E.   403,   161   N.   C.  463. 

Plaintiff  was  a  passenger  on  defend- 
ant's   train,    which   was   stopped   at   eight 
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alight,   the   conductor  asked   witness   if   he   had   seen   that,   raises   the   question 
whether  the  conductor  saw. the  passenger  attempting  to  alight.^** 

Alighting  from  Moving  Train. — In  an  action  by  a  passenger  for  personal 
injury  alleged  to  have  been  sustained  in  getting  ofif  a  moving  train  under  the 
direction  of  the  train  porter,  the  question  of  neghgence  is  for  the  jury  to  de- 
termine under  proper  instructions. ^^ 


o'clock  at  night  by  a  washout.  The  con- 
ductor, knowing  the  track  could  not  be 
repaired  till  the  next  ray,  refused  to  back 
the  train  to  the  last  station  passed,  and 
ordered  all  passengers  to  get  off  and  go 
to  a  farmhouse  about  two  miles  back.  The 
night  was  dark  and  rainy,  and  the  path  to 
the  farmhouse  dangerous.  Held,  that  it 
was  a  question  for  the  jury  whether  de- 
fendant should  have  backed  its  train. 
Houston,  etc.,  R.  Co.  v.  Rogers,  40  S.  W. 
201,  16  Tex.  Civ.  App.  19. 

The  questions  of  negligence  and  con- 
tributory negligence  are  for  the  jury,  in 
case  of  a  passenger  who  was  put  off  just 
beyond  her  station,  which  was  before  the 
one  called  for  by  her  ticket;  her  testimony 
that  the  conductor  agreed  to  put  her  off 
at  that  station  being  corroborated,  and 
she  testifying  that  the  station  was  not 
announced  in  her  car,  and  that  she  was 
not  aware  it  was  reached  till  the  train  was 
moving  away,  when  she  spoke  to  him, 
and  he  immediately  stopped  the  train  and 
assisted  her  off,  and,  on  her  saying  that 
she  did  not  know  where  she  was,  lighted 
her  around  the  car,  and  pointed  out  a 
light,  and  told  her  to  go  for  that,  and  that 
it  was  at  the  station;  that,  on  her  saying 
she  did  not  feel  as  if  she  could  go  fur- 
ther, he  went  back  to  the  car;  that  she 
started  towards  the  depot,  caught  her 
foot  in  some  irons  and  fell,  got  up,  and 
continued  towards  the  depot,  saw  the  plat- 
form indistinctly  on  account  of  the  light, 
which  blinded  her,  and,  thinking  it  was 
not  elevated,  attempted  to  get  off  from 
the  track  onto  it,  and  in  some  way  stum- 
bled and  fell  against  it.  Case  v.  Dela- 
ware, etc.,  R.  Co.,  43  Atl.  319,  191  Pa. 
450. 

Plaintiff,  a  passenger  on  defendant's 
train,  testified  that  as  it  approached  his 
station,  which  was  at  an  opening  332  feet 
long  in  a  tunnel,  the  station  platform  be- 
ing at  the  bottom  of  a  deep  cut,  the  con- 
ductor twice  hurriedly  cried  out  in  the 
smoker,  where  he  was  seated,  "All  out 
for  Pennsylvania  Avenue  Station;"  that 
he  arose  and  passed  down  the  aisle,  the 
speed  of  the  car  decreasing,  it  being  soon 
difficult  to  determine  whether  or  not  it 
had  stopped;  that,  as  the  conductor  closed 
the  door  of  the  ladies'  car,  plaintiff 
stepped  out  of  the  smoker;  that  the  con- 
ductor then  went  down  the  steps,  and 
leaned  out,  looking  ahead;  that  then 
plaintiff  started  down,  having  satisfied 
himself  that  the  car  had  stopped,  and, 
just  as  he  got  to  the  bottom  step,  the  con- 
ductor sprang  up  the  steps  of  the  ladies' 


car;  that  plaintiff  turned  his  head  to  see 
what  the  conductor  was  g'oing  to  do,  and 
saw  him  take  hold  of  the  door  of  the 
ladies'  car,  and  supposed  he  was  going  to 
let  the  ladies  alight;  that  then  he  looked 
out,  and  found  himself  confronted  by 
darkness  and  in  the  tunnel;  and  that  then 
there  came  a  surge,  and  he  lost  his  hold 
and  fell.  Held,  that  the  question  of  neg- 
ligence was  for  the  jury.  Baltimore,  etc., 
R.   Co.  V.  Jean,  57  Atl.  540,  98  Md.  546. 

Whether  car  stopped  to  let  passenger 
off. — The  passenger  and  several  witnesses 
testified  that  they  did  not  notice  whether 
the  conductor  rang  the  bell,  but  all  the 
witnesses  except  one,  who  was  on  the 
sidewalk,  were  on  the  rear  car.  One  wit- 
ness testified  that  the  conductor  placed 
his  hand  on  the  bell  rope.  Held,  that  the 
evidence  raised  the  question  whether  the 
car  was  stopped  to  let  the  passenger  off. 
Cobb  V.  Lindell  R.  Co.,  50  S.  W.  310,  149- 
Mo.   135. 

Whether  passenger  justified  in  alight- 
ing.— Several  blocks  before  reaching  a 
crossing,  a  passenger  on  a  street  car  told 
the  conductor  to  let  her  off  there,  and, 
seeing  that  the  car  was  about  to  pass 
that  point,  she  again  signaled  him  to  let 
her  off,  and  he  nodded  to  her.  Imme- 
diately the  car  slowed  down  until  the  mo- 
tion was  scarcely  perceptible,  when  she 
attempted  to  alight,  taking  hold  of  the 
railing,  and,  when  one  foot  was  on  the 
ground,  the  car  suddenly  started,  throw- 
ing her.  The  company  claimed  that  the 
car  slowed  up  where  it  did,  as  was  usual, 
to  enable  the  motorman  to  see  if  there 
v/ere  any  cars  on  an  intersecting  line  on 
the  next  street,  but  the  testimony  did  not 
show  that  the  passenger  knew  this,  or 
knew  that  it  was  unlawful  to  stop  in  the 
middle  of  a  block  to  discharge  passengers. 
She  knew  it  was  customary  for  the  con- 
ductor to  ring  the  bell  to  stop,  but  testi- 
fied that  she  did  not  know  whether .  he 
rang  it  this  time  or  not,  and  that  she  did 
not  see  him  after  she  signaled.  Held,  that 
the  case  was  properly  left  to  the  jury  to 
determine  whether  the  passenger  was  jus- 
tified in  alighting.  Cobb  v.  Lindell  R. 
Co.,    50    S.   W.    310,    149    Mo.    13-5. 

50.  Cobb  V.  Lindell  R.  Co.,  149  Mo.  135, 
50  S.   W._  310. 

51.  Alighting  from  moving  train. — St. 
Louis,  etc.,  R.  Co.  v.  Leamons,  83  Ark. 
504,    103    S.   W.   363. 

Evidence  that  after  the  name  of  a  sta- 
tion had  been  called  at  night,  and  the 
porter  had  opened  the  door,  a  passenger 
went  out  on  the  steps  while  the  train  was 
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Misleading  Invitation  to  Alight. — The  question  of  the  negligence  of  a  car- 
rier in  giving  a  misleading  invitation  to  alight  is  generally  for  the  jury.^^  What 
amounts  to  an  invitation  to  a  passenger  to  alight  is  ordinarily  a  question  for 
the  jury.53  The  question  whether  language  addressed  to  the  plaintiff  amounted 
to  a  request,  a  direction,  or  an  advice  to  plaintiff  to  leave  the  train  is  for  the 
jury.^*  It  is  a  question  for  the  jury  whether  defendant  was  guilty  of  negli- 
gence in  announcing  the  station,  and  stopping  the  train  at  a  railway  crossing, 
without  warning  the  passengers  that  the  first  stop  would  be  at  the  crossing.^s 

§  3317.  Starting    or    Moving    Car   While    Passenger    Is    Alighting. — 

Whether  the  carrier  has  been  negligent  in  starting  or  moving  its  conveyance 
while  a  passenger  is  alighting  is  ordinarily  a  question  for  the  jury.^'^     Where 


moving;  that  the  porter  then  said,  "All 
right,  sir;"  that  the  passenger  stepped  off, 
and  was  injured;  and  that  he  did  not 
know  that  the  train  was  moving,  is  suffi- 
cient to  warrant  the  submission  of  the  is- 
sue as  to  the  company's  negligence. 
Hodges  V.  Southern  R.  Co.,  27  S.  E.  128, 
120    N.    C.    555. 

The  evidence  showed  that  it  was  the 
custom  on  defendant's  night  trains  to 
turn  down  the  lights  and  furnish  pillows 
to  passengers  who  paid  for  their  use;  that 
a  passenger  who  was  asleep  on  such  a 
train  when  it  reached  his  destination  at 
one  o'clock  in  the  morning  was  imme- 
diately awakened  after  it  left  the  station; 
that,  assisted  by  the  porter,  he  went  for- 
ward and  stepped  off  the  train  and  was 
killed;  that  the  train  was  not  stopped  nor 
its  speed  slackened,  nor  the  passenger  re- 
strained, though  his  danger  was  manifest. 
Held,  that  a  demurrer  to  the  evidence  was 
properly  overruled.  Hanson  v.  Chicago, 
etc.,  R.  Co.,  112  Pac.  152,  83  Kan.  553,  31 
L.   R.   A.,   N.   S.,   624. 

52.  Misleading  invitation  to  alight. — 
Miller  V.  East  Tennessee  R.  Co.,  93  Ga. 
630,  21  S.  E.  153;  Hooks  v.  Alabama,  etc., 
R.  Co._,  73  Miss.  145,  18  So.  925;  Texas, 
etc.,  R.  Co.  V.  Garcia,  62  Tex.  285. 

Where  a  brakeman  called  out  the  name 
of  the  next  station  and  opened  the  doors 
of  the  vestibule  on  the  car,  and  the  train 
shortly  stopped  at  a  point  before  it 
reached  the  station,  those  facts  were  an 
invitation  to  a  passenger  to  alight  at  that 
point  and,  the  passenger  having  been 
jerked  from  the  steps  of  the  car  by  the 
sudden  starting  of  the  train  and  killed, 
the  question  of  the  railroad  company's 
negligence  was  one  for  the  jury.  Dallas 
V.  Illinois  Cent.  R.  Co.,  139  S.  W.  958, 
144    Ky.    737. 

53.  What  constitutes  invitation  to 
alight. — iWhether  the  acts  and  conduct  of 
the  conductor  of  an  electric  car  in  calling 
out  the  name  of  the  station,  and  leaving 
the  platform  and  putting  up  the  fender, 
amounted  to  an  invitation  to  a  passenger 
to  leave  the  car,  was  a  question  of  fact. 
Elwood  V.  Connecticut  R.,  etc.,  Co.,  58 
Atl.  751,  77  Conn.  145. 

Whether  stopping  car  constituted  an 
implied  invitation  to  alight. — Mobile,  etc., 
R.  Co.  V.  Walsh,  146  Ala.  390,  40  So.  559. 


54.  Lewis  V.  Delaware,  etc..  Canal  Co. 
145  N.  Y."  508,  40  N.  E.  248,  reversing  80 
Hun  192,  30  N.  Y.   S.  28. 

55.  Larson  v.  Minneapolis,  etc.,  R.  Co., 
88  N.  W.  994,  85  Minn.  387;  Wolf  v.  Chi- 
cago, etc.,  R.  Co.,  131  Wis.  335,  111  N. 
W.  514. 

56.  Starting  or  moving  car  while  pas- 
senger is  alighting. — Alabama. — Birming- 
ham, R.,  etc.,  Co.  V.  McGinty,  158  Ala.  410, 
48   So.   491. 

Arkansas. — Hill  v.  St.  Louis,  etc.,  R. 
Co.,  85  Ark.  529,  109  S.  W.  523;  Davis  v. 
Kansas,  etc.,  R.  Co.,  75  Ark.  165,  86  S.  W. 
995. 

Illinois. — Peterson  v.  Chicago  Consol. 
Tract.   Co.,  83   N.  E.  159,  231  111.  324. 

Iowa. — Mitchell  v.  Des  Moines  City  R. 
Co.   (Iowa),  141  N.  W.  43. 

Kentudky. — Louisville,  etc,  R.  Co.  v. 
Deason,  29  Ky.  L.  Rep.  1359,  96  S.  W. 
1115. 

Maryland. — United  R.,  etc.,  Co.  v.  Ro- 
sik,   107   Md.   138,   68   Atl.   511. 

Massachusetts. — Vine  v.  Berkshire  St.  R. 
Co.,  313  Mass.  580,  99  N.  E.  473;  Mc- 
Clinchy  v.  Boston  Elev.  R.  Co.,  306  Mass. 
7,  91  N.  E.  883;  McDonough  v.  Boston 
Elev.  R.  Co.,  191  Mass.  509,  78  N.  E.  141. 

Minnesota. — Currie  v.  Mendenhall,  79  N. 
W.  677,  77  Minn.  179. 

Montana. — Knuckey  v.  Butte  Elect.  R. 
Co.,  122   Pac.  280,  45   Mont.  106. 

New  Jersey. — Oakerson  v.  Atlantic,  etc., 
Elect.  R.  Co.,  77  N.  J.  L.  769,  73  Atl.  496. 

New  York. — Koues  v.  Metropolitan  St. 
R.  Co.,  83  N.  Y.  S.  380,  86  App.  Div.  611; 
Gordon  v.  Nassau  Elect.  R.  Co.,  93  N.  Y. 
S.  487;  Bessenger  v.  Metropolitan  St.  R. 
Co.,  79  N.  Y.  S.  1017,  79  App.  Div.  33. 

South  Carolina. — Cooper  v.  Georgia, 
etc.,  R.  Co.,  39  S.  E.  543,  61  S.  C.  345. 

Texas.  —  Galveston,  etc.,  R.  Co.  v. 
Thornsberry  (Tex.),  17  S.  W.  521;  Wil- 
liams V.  Galveston,  etc.,  R.  Co.,  34  Tex. 
Civ.  App.   145,   78   S.  W.  45. 

Virginia. — Wickham  v.  Leftwich,  113 
Va.   235,  70   S.    E.   503. 

Washington. — Breeden  v.  Seattle,  etc.,  R. 
Co.,  60  Wash.  522,  111  Pac.  771. 

Illustrations.  —  Plaintiff  was  injured 
while  alighting  from  a  train,  drawn  by  a 
dummy  which  ran  along  certain  streets, 
stopping  at  crossings  for  passengers. 
There  wa.s  evidence  that,  as  it  approached 
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a  certain  street,  a  signal  from  a  person 
taking  passage  having  been  given,  the 
train  was  brought  nearly  to  a  stop,  and 
that  thereupon  plaintiff,  with  her  left  hand 
holding  a  bundle,  and  her  right  the  hand 
railing,  descended  to  the  steps  of  the  car 
platform  about  the  time  the  other  pas- 
senger got  aboard,  and  as  she  reached 
the  bottom  step,  and  was  about  to  step 
from  the  train,  its  speed  was  quickened 
with  a  jerk,  whereby  she  was  thrown  to 
the  ground.  Plaintiff  testified  that  the 
dummy  stopped  regularly  at  the  crossing. 
Held,  that  the  question  of  negligence  was 
for  the  jury.  Sweet  ii.  Birmingham  R., 
etc.,  Co.,  33  So.  886,  136  Ala.  166. 

The  question  of  negligence  is  for  the 
jury,  there  being  testimony  that  when 
plaintiff,  a  passenger  on  a  street  car,  at- 
tempted to  alight,  it  was  not  in  motion, 
and  no  signal  had  been  given  to  start; 
that  she  looked  at  the  starter,  all  the  time 
while  she  was  getting  out;  that  he  could 
have  seen  her  if  he  had  looked;  that  he 
gave  the  signal  before  she  had  alighted; 
and  that  the  car  was  started  when  she 
had  got  as  far  as  the  running  board, 
throwing  her  down.  Meade  v.  Boston 
Elev.  R.  Co.,  70  N.  E.  197,  185  Mass.  327. 

Plaintiff  arrived  at  her  destination  be- 
fore the  conductor  had  taken  her  ticket, 
and  when  the  station  was  announced  she 
started  to  get  off  the  train;  but  the  stop 
was  too  short,  and  the  train  being  started 
with  a  jerk  before  she  had  time  to  alight, 
without  the  operatives  ascertaining  that 
persons  were  not  in  the  act  of  alighting, 
plaintiff  was  thrown  to  the  ground  and 
injured.  Held,  that  such  facts  did  not 
show  an  absence  of  negligence  on  the 
part  of  the  carrier  as  a  matter  of  law. 
O'Dea  V.  Michigan  Cent.  R.  Co.,  105  N. 
W.   746,   143   Mich.   265. 

(Where  there  is  evidence  that  a  passen- 
ger on  a  street  car  indicated  to  the  con- 
ductor a  desire  to  get  off,  and  that  he 
rang  the  bell,  and  the  car  slowed  up,  and 
the  passenger  then  went  to  the  step  to 
get  off  on  the  car's  stopping,  when  the 
car  suddenly  started  forward  with  a  jerk, 
throwing  such  passenger  off,  and  the  testi- 
mony as  to  the  signal  to  stop  being  given 
is  not  disputed,  though  there  is  a  dispute 
as  to  the  sudden  starting  of  the  car,  the 
evidence  is  sufficient  to  go  to  the  jury  on 
the  question  of  negligence.  Judgment  75 
N.  Y.  S.  377,  70  App.  Div.  202.  aifirmed  in 
Crow  V.  Metropolitan  St.  R.  Co.,  66  N. 
E.  1106,  174  N.  Y.  539. 

Where,  in  an  action  against  a  street 
railway  company  for  mjuries  sustained  on 
alighting  from  a  car,  plaintiff  and  an- 
other testified  that  the  car  had  come  to  a 
full  stop,  and  that  as  she  started  to  put 
her  foot  on  the  pavement  the  car  started 
off  suddenly  and  she  was  thrown  down, 
and  the  conductor  testified  that  he  warned 
plaintiff,  and  there  was  some  evidence 
that  plaintiff  and  her  husband  stated  at 
the  time   that   the   conductor  was   not  to 
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blame,  it  was  proper  to  submit  the  case 
to  the  jury.  Willis  v.  Metropolitan  St.  R. 
Co.,   71   N.   Y.   S.   554,   63   App.   Div.   332. 

A  passenger,  who  was  asleep  when  the 
train  reached  the  terminal  station,  awoke 
a  few  moments  after  the  other  passen- 
gers had  left  the  train,  and  in  leaving 
the  car,  which  was  standing  still  at  the 
time,  was  thrown  and  injured  by  the  car 
being  suddenly  started  with  a  jerk,  with- 
out warning.  Held,  that  the  question  of 
the  company's  negligence  was  for  the 
jury.  Daly  v.  Central  R.  Co:,  49  N.  Y.  S. 
901,  26  App.   Div.  200. 

Plaintiff,  a  man  weighing  about  300 
pounds,  was  injured  in  alighting  from  de- 
fendant's street  car.  He  testified  that  he 
was  sitting  with  one  side  of  his  hip  on 
the  seat,  with  his  foot  on  the  running 
board,  about  to  step  down,  when  he  was 
thrown  "out  and  forward,"  as  a  result  of 
a  sudden  forward  jerk  of  the  car,  which 
had  come  nearly  to  a  standstill  at  the 
time  the  conductor  rang  the  signal  bell. 
Held,  that  a  motion  for  a  nonsuit  on  the 
ground  that  plaintiff's  evidence  was^  in 
contravention  of  a  well  known  physical 
law,  that  the  sudden  starting  of  a  car  will 
throw  the  body  backward,  and  not  for- 
ward, was  properly  denied,  since  the  jury 
were  not  bound  to  find  whether  he  was 
thrown  off  forward  or  backward.  Guntzer 
V.  Yonkers  R.  Co.,  64  N.  Y.  S.  857,  51 
App.  Div.  222. 

The  testimony  of  plaintiff  that  she  in- 
formed the  conductor  that  she  desired  to 
alight  at  a  certain  street,  that  the  con- 
ductor called  the  street,  and  plaintiff  went 
to  the  door  of  the  car,  and  made  a  step 
to  alight,  when  the  car  was  suddenly 
jerked  without  warning,  required  a  sub- 
mission of  the  case  to  the  jury.  Thorp  v. 
Durham  Tract.  Co.,  159  N.  C.  33,  74  S.  E. 
644. 

Plaintiff  testified  that,  as  she  approached 
her  destination  at  night,  on  defendant's 
train,  the  train  stopped,  and  the  brake- 
man  said  to  her,  "I  will  help  you  out  with 
your  things  now;"  that  she  followed  him 
to  the  end  of  the  car,  where  he  held  back 
the  door  while  she  passed  out,  and  started 
down  the  steps;  that  the  brakeman  passed 
to  the  other  side  of  the  platform,  and 
stood  with  his  side  towards  her;  and, 
after  the  car  had  stopped  about  fifteen 
seconds,  the  train  suddenly  started,  throw- 
ing her  beneath  the  car.  Her  testimony 
as  to  the  train  stopping  about  fifteen 
seconds  before  it  reached  the  depot,  and 
then  suddenly  starting,  was  corroborated 
by  four  witnesses.  Held,  that  the  evi- 
dence of  the  company's  negligence  was 
sufficient  to  take  the  case  to  the  jury. 
Smitson  v.  Southern  Pac.  Co.,  60  Pac.  907, 
3?   Ore.  74. 

Car  started  by  fellow  passenger. — It 
appeared  that  plaintiff  was  a  passenger  on 
defendant's  street  car;  that  at  a  crossing 
where  the  car  always  stopped  a  passenger 
on  the  rear  platform  rang  the  bell;  that 
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the  evidence  is  conflicting,  the  issue  of  defendant's  negligence  is  for  the  jury.^' 
So  where  the  evidence  is  conflicting  as  to  whether  plaintiff  was  thrown  by  the 
Starting  of  a  car  as  he  was  alighting,  or  whether  he  stepped  from  it  while 
in  motion,  the  question  is  for  the  jury.^s  Evidence  that,  after  the  train  stopped 
at  a  station,  and  without  warning,  there  was  a  violent  and  unusual  backward 
jerk  of  the  car  which  plaintiff  was  about  to  quit  in  the  usual  manner,  is  suffi- 
cient to  go  to  the  jury.59  Whether  the  stopping  of  a  railway  train  after  a  sta- 
tion has  been  called,  but  before  it  reached  the  platform,  and  the  starting  again 
without  warning  to  passengers,  was  negligence  which  rendered  the  company 
liable  for  the  injury  of  a  passenger  who  had  started  to  alight,  is  a  question  to 
be  determined  by  the  jury,  on  consideration  of  all  the  attendant  circumstances 
which  may  affect  the  questions  of  defendant's  negligence  and  plaintiff's  con- 
tributory negligence."'*     Whether  a  fireman  on  a  passenger  train,  whose  duty  it 


the  conductor  was  inside  the  car,  and 
called  the  crossing,  and  nodded  to  plain- 
tiff, who  had  already  told  him  that  she 
wished  to  stop  there;  that  many  passen- 
gers rushed  out,  plaintiff  being  about  the 
last;  that  as  she  was  about  to  step  from 
the  platform  the  same  passenger  who 
rang  the  bell  for  the  stop  rang  the  signal 
to  start,  and  plaintiff  was  swung  off  by 
the  sudden  starting  of  the  car.  The  con- 
ductor testified  that  he  heard  neither 
signal,  and  had  not  authorized  the  pas- 
senger to  ring  the  bell,  but  there  was  evi- 
dence that  passengers  sometimes  rang  the 
bell  to  start,  as  the  conductor  knew.  Held, 
that  it  was  a  question  for  the  jury  whether 
defendant  had  failed  in  its  duty  in  not 
taking  greater  precautions  to  prevent  its 
car  being  started  before  plaintiff  had 
time  to  get  safely  off.  Nichols  v.  Lynn, 
etc.,  R.  Co.,  47  N.  E.  427,  168  Mass.  528. 

Evidence  insufficient  to  jury — Master- 
son  V.  Crosstown  St.  R.  Co.,  94  N.  E. 
1086.  301  N.  Y.  499,  reversing  120  N.  Y. 
S.  1134,   136  App.   Div.  908. 

57.  Where  evidence  conflicting. — Gar- 
land V.  Boston  Elev.  R.  Co.,  210  Mass. 
458,  97  N.  E.  97;  McCuUom  v.  Atlantic, 
etc.,  R.  Co.,  77  N.  J.  L.  603,  73  Atl.  87; 
Latimer  v.  St.  Louis,  etc.,  R.  Co.,  40  Tex. 
Civ.   App.   614,   90    S.   W.   665. 

Plaintiff's  evidence  showed  that  she  was 
one  of  the  last  of  seven  passengers  to 
alight  from  defendant's  train  at  a  station, 
and  that  when  she  was  on  the  last  step 
of  the  car  the  train  suddenly  jerked  for- 
ward, causing  her  to  fall;  that  she  pre- 
pared to  get  off  as  the  station  was  called; 
that  the  conductor  did  not  aid  her,  and 
was  not  there  when  the  passengers 
alighted.  Her  witnesses  were  contradicted 
by  defendant's  evidence,  which  showed 
that  defendant  was  not  negligent.  Held, 
that  the  issue  of  defendant's  negligence 
was  for  the  jury,  and  hence  it  was  not  er- 
ror to  deny  defendant's  motion  to  dis- 
miss. Parlier  v.  Southern  R.  Co.,  39  S. 
E.  961,  129  N.  C.  362. 

In  an  action  against  a  street  railway  for 
personal  injuries,  where  plaintiff  testified 
that  as  he  was  attempting  to  alight  from 
a  car  it  suddenly  started  forward,  throw- 
ing him  to  the  ground,  and  there  was  tes- 
timony  partially    corroborating   him,    and 


defendant's  witnesses  testified  that  the 
conductor  of  the  car  assisted  plaintiff  to 
alight,  and  that  after  he  had  alighted  he 
staggered  and  fell,  and  there  was  other 
testimony  that  he  used  morphine  and 
whiskey,  etc.,  it  was  the  province  of  the 
jury  to  determine  which  theory  as  to  how 
the  accident  occurred  was  true.  Miller  v. 
South  Covington,  etc.,  R.  Co.,  74  S.  W. 
747,  25  Ky.  L.   Rep.  207. 

58.  White  v.  Philadelphia  Rapid  Trans. 
Co.,  79  Atl.  983,  231  Pa.  93;  Schilling  v. 
Union  R.  Co.,  78  N.  Y.  S.  1015,  77  App. 
Div.   74. 

In  a  suit  by  a  passenger  against  a  street 
railway  company  for  personal  injuries, 
where  plaintiff  testified  that  the  car  came 
to  a  stop,  and  that  while  he  was  attempt- 
ing to  alight  it  started,  suddenly  throw- 
ing him  to  the  ground,  it  was  error  to 
dismiss  the  complaint,  notwithstanding 
that  five  of  defendant's  employees  and 
three  apparently  disinterested  passengers 
testified  that  he  attempted  to  alight  be- 
fore the  car  came  to  a  stop,  the  case  be- 
ing for  the  jury.  Steinle  v.  Metropolitan 
St.  R.  Co.,  74  N.  Y.  S.  483,  69  Aop. 
Div.  85. 

Plaintiff,  who  was  an  old  lady  of  good 
character,  testified  that  a  street  car  had 
stopped  before  she  attempted  to  alight, 
and  started  again  suddenly,  while  she  was 
stepping  off,  throwing  her  to  the  ground, 
and  causing  the  injuries  complained  of. 
One  of  her  witnesses  testified  that  the  car 
stopped,  and  plaintiff  took  hold  of  the 
post,  and  sprang  out,  and  then  fell.  On 
cross-examination,  she  stated  that  the  car 
did  not  slop  and  move  again.  Three  other 
passengers,  the  motorman,  and  conductor 
testified  that  plaintiff  stepped  off  the  cai 
before  it  stopped.  Held  that,  plaintiff's 
story  not  being  intrinsically  improbable,  it 
was  not  reversible  error  for  the  court  to 
deny  defendant's  motion  to  direct  a  ver- 
dict in  its  favor.  Bading  v.  Milwaukee 
Elect.  R.,  etc.,  Co.,  81  N.  W.  861,  105 
Wis.  480. 

59.  Emery  v.  Boston,  etc..  Railroad,  07 
N.    H.   454,   36   Atl.   367. 

60.  Midland  Valley  R.  Co.  v.  Page,  183 
Fed.  135. 

On  a  dark,  rainy  night,  just  after  O.,  at 
which  a  change  of  cars  was  to  be  made, 
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is  to  receive  from  the  conductor  a  signal  to  start  the  train  and  to  convey  the 
order  to  the  engineer,  is  negligent  in  thinking  that  he  sees  such  a  signal  given 
by  the  conductor  when  it  is  not,  and  instructing  the  engineer  to  start  the  train 
while  a  passenger  is  in  the  act  of  alighting,  is  a  question  of  fact  for  the 
jury.^i 

What  is  a  reasonable  time  for  a  passenger  to  alight  safely,  is  generally 
a  question  of  fact  for  the  jury.^^  Thus,  it  is  for  the  jury  to  determine  whether 
or  not  a  passenger  about  to  alight  from  a  train  and  encumbered  with  hand 
baggage  or  parcels  was,  under  the  circumstances,  afforded  by  the  company  rea- 
sonable time  and  opportunity  to  leave  the  train  in  safety.®^  And  where  the 
jury  in  answer  to  special  questions  find  that  the  train  stopped  about  a  minute, 
which  was  the  usual  stop  at  the  station  where  the  injury  occurred,  and  that 
it  ordinarily  takes  passengers  about  a  minute  to  leave  the  train,  the  court  can 
not  say  that  the  time  was  sufficient,  but  whether  the  stop  was  reasonably 
sufficient  under  the  circumstances  was  a  question  for  the  jury.^* 

Taking  Case  from  Jury. — Where  there  is  evidence  that  plaintiff  was  in- 
jured while  attempting  to  alight  from  the  carrier's  conveyance  by  its  sudden 
start,  it  is  proper  to  refuse  to  direct  a  verdict  for  defendant,^^  or  to  order  a 


was  called  out,  the  car  stopped,  and  plain- 
tiff, attempting  to  alight,  was  thrown  by 
the  starting  of  the  car.  The  stop  was  for 
a  railroad;  O.  being  on  the  further  side 
of  it.  Held,  the  question  of  the  carrier's 
negligence  was  for  the  jury.  Smith  v. 
Detroit   United   Railway,   119    N.   W.    610, 

155  Mich.  466. 

61.  Clement  v.  Boston,  etc.,  Railroad, 
184  Mass.  312,  68  N.   E.  1126. 

62.  Reasonable  time  to  alight. — Ala- 
bama.— Dilburn  v.  Louisville,  etc.,  R.   Co., 

156  Ala.  228,  47  So.  210. 

Arkansas. — Hill  v.  St.  Louis,  etc.,  R. 
Co.,   85  Ark.   529,   109   S.  W.   523. 

Georgia. — Killian  v.  Georgia  R.,  etc., 
Co.,  97   Ga.   727,  25   S.   E.   384. 

Iowa. — Farrell  v.  Citizens,'  etc.,  R.  Co., 
137   Iowa  309,   114   N.   W.   1063. 

Michigan. — Smalley  v.  Detroit,  etc.,  R. 
Co.,    131    Mich.    560,    91    N.   W.    1027. 

New  York. — Schaefer  v.  Central  Cross- 
town  R.  Co.,  61  N.  Y.  S.  806,  30  Misc. 
Rep.   114. 

South  Carolina. — Oliver  v.  Columbia, 
etc.,  R.  Co.,  65  S.  C.  1,  43  S.  E.  307. 

Where  the  facts  are  not  conceded,  and 
the  testimony  as  to  them  is  conflicting, 
reasonableness  of  the  time  allowed  for 
passengers  to  alight  from  a  railroad  train 
is  not  a  question  of  law.  Florida  R.  Co. 
V.  Dorsey,  59  Fla.  260,  52  So.  963. 

Plaintiff's  testimony  that  she  went  im- 
mediately to  the  steps  of  the  car  when 
the  station  was  announced,  and,  it  being 
dark,  and  she  thinking  the  train  had 
stopped,  got  off,  and  was  injured,,  the 
train  being  in  motion,  and  testimony  that 
thereafter  the  train  was  again  stopped,  by 
the  ringing  of  the  bell,  to  let  off  other 
passengers,  presents  a  case  for  the  jury 
as  to  negligence  in  stopping  too  short  a 
time.  Toler  v.  Yazoo,  etc.,  R.  Co.  (Miss.), 
31    So.  788. 

Where  plaintiff  was  injured  by  reason 
of  defendant's  train,  upon  which  he  was 
a  passenger,  starting  while  he  was  attempt- 


ing to  alight  at  a  station,  there  being  evi- 
dence to  show  that  the  train  was  crowded, 
and  many  people  were  standing  in  the 
aisles;  that  the  front  door  of  the  car  was 
locked,  causing  plaintiff  to  lose  time;  and 
that  there  were  other  circumstances  tend- 
ing to  delay  passengers  in  getting  oft,  the 
question  as  to  whether  a  reasonable  time 
was  allowed  for  plaintiff  to  get  off  was 
for  the  jury.  Walters  v.  Chicago,  etc.,  R. 
Co.,  89  N.  W.  140,  113  Wis.  367. 

63.  Killian  v.  Georgia  R.,  etc.,  Co.,  97 
Ga.  727,  25   S.  E.  384. 

64.  Chicago,  etc.,  R.  Co.  v.  Wimmer,  84 
Pac.  378,  72  Kan.  566,  4  L.  R.  A.,  N.  S., 
140. 

65.  Direction  of  verdict. — Illinois  Cent. 
R.  Co.  V.  Souders,  178  111.  5S5,  53  N.  E. 
408;  Fenig  v.  North  Jersey  St.  R.  Co.,  64 
N.  J.  L.  715,  46  Atl.  602. 

In  an  action  against  a  street  railway 
company  by  a  passenger,  plaintiff  testified 
that  while  her  daughter,  who  had  alighted 
from  the  car,  was  walking  towards  the 
front  of  the  car  in  the  street  to  procure  a 
basket  from  the  motorman,  the  plaintiff 
attempted  to  alight,  when  the  car,  which 
had  been  at  rest,  suddenly  started  and 
threw  the  plaintiff  to  the  ground,  and  she 
was  thus  injured.  Her  daughter  gave 
substantially  the  same  evidence,  stating 
that  the  car  had  come  to  a  stop  before 
she  alighted,  and  that  she  alighted  be- 
fore her  mother  attempted  to  get  off,  and 
that  it  was  while  her  mother  was  in  the 
act  of  getting  off  that  the  car  made  a 
sudden  jerk  or  start,  and  that  just  as  she 
was  about  to  take  the  basket  from  the 
motorman  she  heard  her  mother  scream, 
and,  turning  to  look,  saw  her  thrown 
down  beside  the  car.  Held  that  the  trial 
court  properly  refused  to  direct  a  verdict 
for  the  defendant.  City,  etc.,  R.  Co.  v. 
Svedborg,  20  App.  D.  C.  543,  affirmed  in 
24  S.  Ct.  656,  194  U.  S.  201,  48  L.  Ed.  935. 

Plaintiff,  who  was  injured  in  attempt- 
ing  to   alight   from   a   train,   testified   that 
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nonsuit,®^  or  to  sustain  a  demurrer  to  the  evidence.®'^  But  where  there  is  no 
evidence  that  plaintiff  had  signaled  the  conductor  or  motorman  to  stop,  or  that 
either  of  them  had  notice  of  his  intention  to  alight,  or  that  the  car  had  been 
started  again  with  a  knowledge  on  their  part  that  he  was  in  the  act  of  alighting, 
the  complaint  should  be  dismissed.** 

§  3318.  Providing  Safe  Place  or  Means  for  Alighting. — Whether  the 
carrier  has  been  negligent  as  to  providing  a  safe  place  or  means  for  alighting 
from  its  conveyance  is  ordinarily  a  question  for  the  jury.®^     Thus,  the  question 


at  the  time  she  fell  she  was  going  down 
the  steps  on  the  left  hand  side  at  the 
front  end  of  the  coach,  and  had  reached 
the  third  step,  and  had  a  valise  and  three 
bundles  in  her  hand,  and  could  not  hold 
to  the  railing;  that  the  train  had  been 
standing  about  fifteen  seconds,  and  started 
suddenly,  throwing  her  from  the  steps. 
Further  evidence  showed  that  she  fell  on 
her  back,  with  her  limbs  across  the  track, 
in  an  oblique  position,  as  the  right  limb 
was  crushed  above  and  the  left  below  the 
knee.  Hence,  if  her  testimony  was  true, 
her  body  must  have  turned  completely 
around  as  she  fell.  She  was  otherwise 
uninjured,  tending  to  show  that  the  train 
must  have  been  in  swift  motion  when  the 
wheels  crushed  her  limbs;  which  seemed 
probable  also  from  the  fact  that  the  train, 
consisting  of  only  an  engine,  baggage  car, 
and  one  coach,  moved  120  feet  from 
where  she  fell,  though  the  signal'  to  stop 
was  immediately  given.  The  fireman- 
testified  for  defendant  that,  as  the  train 
approached  the  station,  th«  steam  was 
shut  off,  and  the  train  was  "drifting  in," 
and  came  to  a  halt  before  the  switch  was 
passed;  and  the  brakeman  corroborated 
that  statement  by  his  testimony  that,  on 
opening  the  car  door,  he  gave  the  "go- 
ahead"  signal,  as  he  saw  they  were 
stopping  before  the  station  was  reached. 
The  fact  that  the  train  came  to  a  halt, 
and  then  went  faster  again,  was  corrobo- 
rated by  other  witnesses  for  the  defend- 
ant. Held,  that  the  plaintiff's  testimony 
was  not  sufficiently  contradicted  by 
physical  facts  to  warrant  the  direction  cf 
a  verdict  for  the  defendant,  especially 
when  the  testimony  of  defendant's  own 
witnesses  tended  to  corroborate  her  state- 
ments. Smitson  v.  Southern  Pac.  Co.,  60 
Pac.  907,  37  Ore.  74. 

66.  Nonsuit. — If,  in  an  action  by  a  pas- 
senger to  recover  damages  from  a  sur- 
face railway  company  for  injuries  sus- 
tained through  the  alleged  negligence  of 
defendant  in  suddenly  starting  a  car  while 
plaintiff  was  leaving  it,  plaintiff  testifies 
positively  that,  when  he  was  stepping  from 
the  car,  it  had,  for  that  purpose,  been 
brought  to  a  full  stop,  and  was  then  sud- 
denly started,  a  motion  for  a  nonsuit, 
made  at  the  close  of  his  case,  is  properly 
denied.  Freeman  v.  Consolidated  Tract. 
Co.,  53  N.  Y.  S.  410,  34  Misc.  Rep.  764, 
affirmed  in  Friedman  v.  Consolidated 
Tract.  Co.,  54  N.  Y.  S.  1099,  24  Misc.  Rep. 
773. 


Where  the  plaintiff",  a  passengei  upon 
a  city  railroad  car,  indicated  his  wish  to 
alight  at  the  place  where  the  car  was  then 
stopping,  by  requesting  the  driver  to 
keep  on  the  brake,  who  replied  "Yes,  sir," 
but,  instead  of  suffering  the  car  to  remain 
stationary  until  the  plaintiff  should  alight, 
he  turned  the  brake  and  set  the  car  in 
motion,  thereby  precipitating  the  plain- 
tiff, who  was  in  the  act  of  ali.ghting,  from 
the  car  into  the  street,  thereby  causing 
an  injury,  it  was  held  that  it  was  not  the 
province  of  the  court  to  nonsuit  the  plain- 
tiff. Mulhado  v.  Brooklyn  City  R.  Co., 
30  N.  Y.  370. 

67.  Demurrer  to  evidence. — Where,  in 
an  action  for  injuries  against  a  street  rail- 
way company,  caused  by  the  negligen-t 
handling  of  a  car  on  which  plaintiff  was  a 
passenger,  there  is  some  evidence  that  the 
accident  resulted  from  the  gripman's 
starting  the  car  suddenly  after  slowing  it 
down  to  allow  plaintiff  to  alight,  a  d-e- 
murrer  to  plaintiff's  evidence  is  properly 
overruled.  Grace  v.  St.  Louis  R.  Co.,  156 
Mo.  295,  56   S.  W.  1121. 

68.  Grabenstein  v.  Metropolitan  St.  R. 
Co.  (App.  Term),  84  N.  Y.  S.  261. 

69.  Providing  safe  place  or  means  for 
alighting. — Harrington  v.  Manchester  St. 
Railway,  76  N.  H.  575,  82  Atl.  720;  Haii- 
cock  V.  New  York,  etc.,  R.  Co.,  184  N. 
Y.  540,  76  N.  E.  1096,  affirming  91  N.  Y. 
S.   601,   100  App.   Div.  161. 

Whether  a  railroad,  maintaining  a  depot 
platform  thirteen  and  five-eight  inches 
from  the  outer  edge  of  the  lowest  car 
step,  and  five  and  three-quarter  inches 
below  it,  for  the  use  of  passengers  in  the 
nighttime,  provided  a  reasonably  safe 
place  for  passengers  to  alight  from  trains, 
held  for  the  jury.  Skow  v.  Green  Bay, 
etc.,  R.  Co.,  123  N.  W.  138,  141  Wis.  21. 

'Where  a  street  car  was  stopped  at  the 
station  with  the  step  opposite  the  curved 
end  of  the  platform,  the  railway  company 
having  charge  of  both  construction  and 
management  of  the  station,  when  it  failed 
to  bring  the  car  wholly  alotigside  the  plat- 
form as  usual,  where  access  would  be 
without  danger,  the  question  whether  it 
was  negligent,  so  as  to  render  it  liable  for 
injuries  to  a  passenger  by  stepping  into 
the  space  left  between  the  car  step  and 
the  platform,  was  for  the  jury.  Brisbin  v. 
Boston  Elev.  R.  Co.,  207  Mass.  553,  93 
N.  E.  572. 

Passenger  stepping  into   excavaticm  or 
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of  negligence  is  for  the  jury,  where  the  carrier  furnishes  no  place  for  alighting 
at  a  station,  except  on  the  filling  between  the  tracks,  which  is  at  about  the 
same  height  as  the  top  of  the  ties,  and  the  passenger  jumps  down  when  it  is 
dusk,  and  alights  with  one  foot  in  a  hole;'^*'  also,  where  the  carrier  makes  pro- 
vision only  on  one  side  of  its  track  for  passengers  to  alight,  and  it  is  dangerous 
to  alight  on  the  other  side,  and  fails  to  provide  some  means  to  prevent  pas- 
sengers from  alighting  on  the  wrong  side  or  to  notify  them  not  to  do  so.''^  And 
it  is  for  the  jury  to  decide  whether  it  is  negligence  for  the  carrier  to  fail  to 
provide  a  stool  for  passengers  in  getting  on  and  off  trains,''^  qj-  ^q  place  a  stool 
on  uneven  ground.''^  Where,  in  an  action  for  injuries  to  a  passenger  on  a 
freight  train  while  attempting  to  ahght  from  the  caboose  at  a  place  where  the 
train  stopped,  the  evidence  was  conflicting  on  the  issue  whether  the  stopping 
of  the  train  with  the  caboose  on  a  trestle  was  necessary  in  the  operations  of  the 
train  and  therefore  a  risk  incident  to  travel  thereon,  the  issue  was  for  the 
juryJ4 

§  3319.  Proximate  Cause  of  Injury. — In  an  action  against  a  carrier  for 
injuries  to  a  passenger,  the  question  of  proximate  cause  is  ordinarily  one  for 
the  jury  to  determineJ^     Thus,  it  is  held  the  province  of  the  jury  to  deter- 


hole  while  alighting. — Murray  v.  Seattle 
Elect.   Co.,  50  Wash.   444,  97  Pac.  458. 

It  is  a  question  for  the  jury  whether  it 
was  the  duty  of  the  conductor  of  a  street 
railway  car,  upon  his  stopping  the  car  at 
a  street  corner  to  enable  a  passenger,  a 
woman,  to  alight,  to  warn  her  of  an  ex- 
cavation near  the  track  at  that  point, 
made  in  the  course  of  "the  repair  of  the 
street,  if  under  the  circumstances  he  was 
not  justified  in  assuming  she  had  observed 
or  would  observe  it;  and  it  is  immaterial 
whether  the  excavation  was  made  by  the 
municipality  or  the  railway  company. 
Capital  Tract.  Co.  v.  Wathen,  35  App.  D. 
C.  577. 

Whether  a  hole  in  the  street  at  the 
place  of  discharging  a  passenger  was  the 
cause  of  the  passenger's  injury,  and  was 
such  a  defective  place  for  discharging 
passengers  as  to  render  it  obviously  un- 
safe, were  questions  of  fact  for  the  jury. 
Sweet  V.  Louisville  R.  Co.,  113  Ky.  15,  67 
S.   W.   4,   23   Ky.   L.   Rep.   2279. 

Defect  in  pavement. — Where  a  passen- 
ger on  a  street  car,  on  alighting  at  a  cross 
walk,  passed  behind  the  car  by  the  con- 
ductor's direction,  and  was  injured  by  a 
defect  in  the  pavement,  which  a  municipal 
ordinance  required  to  be  kept  in  repair 
by  the  street  car  company,  the  question 
of  its  negligence  was  for  the  jury.  Field- 
ers V.  North  Jersey  St.  R.  Co.,  50  Atl. 
533,  67  N.  J.  L.  76.  reversed  in  53  Atl. 
404,  54  Atl.  822,  68  N.  J.  L.  343.  59  L.  R. 
A.  455,  96*i.m.  St.  Rep.  552 

70.  Truesdell  v.  Erie  R.  Co.,  104  N.  Y. 
S.  243,   119  App.  Div.  371. 

71.  Ruffin  V.  Atlantic,  etc.,  R.  Co.,  55 
S.  E.  86,  142  N.  C.  120;  McKimble  v.  Bos- 
ton, etc.,  Railway,  139  Mass.  542,  2  N.  E. 
97;  Chicago,  etc.,  R.  Co.  v.  Winters,  175 
in.  293,  51  N.  E.  901.  aiifirming  65  111.  App. 
435. 

A  passenger  was  injured  in  alighting 
on  the  wrong  side  of  a  train.     The  cus- 


tom up  to  a  short  time  before  the  acci- 
dent had  been  to  pull  into  the  station,  but 
at  the  time  of  the  accident  the  train  be- 
fore reaching  the  station  was  turned 
around  on  a  Y  and  backed  into  the  sta- 
tion. The  passenger  claimed  that  he  had 
no  notice  of  the  change.  Held,  that  the 
question  of  the  negligence  of  the  carrier 
was  for  the  jury.  Ruflin  v.  Atlantic,  etc., 
R.   Co.,   55    S.    E.   86,   143   N.   C.   130. 

72.  Failure  to  provide  stool. — Missouri, 
etc.,  R.  Co.  V.  She'rrill,  32  Tex.  Civ.  App. 
116,  72  S.  W.  429.  See  Singletary  v.  Sea- 
board, etc..  Railway,  88  S.  C.  565,  71  S. 
E.    57. 

Whether  there  was  a  stool  on  the  plat- 
form.— Singletary  v.  Seaboard,  etc..  Rail- 
way,  88   S.   C.   565,  71   S.   E.   57. 

73.  Atlanta,  etc..  Railway  v.  Wheeler, 
154  Ala.    530,   46    So.   262. 

74.  International,  etc.,  R.  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  App.  ISl,  98  S.  W. 
433. 

75.  Proximate  cause  of  injury. — Wash- 
ington, etc.,  R.  Co.  V.  Lukens,  32  App.  D. 
C.  442;  Munsey  v.  Webb,  37  App.  D.  C. 
185;  McDonald  v.  Metropolitan  St.  R. 
Co.,  219  Mo.  468,  118  S.  W.  78,  16  Am.  & 
Eng.  Ann.  Cas.  810.  See  Sacrey  j.  Louis- 
ville R.  Co.,  153  Ky.  473,  153  S.  W.  760; 
Decker  t.  Chicago,  etc.,  R.  Co.-  102  Minn. 
99,  113   N.  W.  901. 

Illustrations. — It  can  not  be  said,  as 
matter  of  law,  that  if  the  conductor  neg- 
lected his  duty  to  assist  a  blind  passen- 
ger, and,  upon  seeing  a  fellow  passenger 
undertake  to  help  him,  directed  the  plain- 
tiff to  be  carried  into  a  position  of  greater 
danger,  with  no  warning  or  assistance  to 
accomplish  a  safe  alighting,  this  was  not 
the  proximate  cause  of  the  injury.  Geor- 
gia R.,  etc.,  Co.  V.  Rives,  137  Ga.  376,  73 
S.   E.  645,  38   L.   R.  A.,  N.   S.,  564. 

In  an  action  against  a  railroad  for  in- 
juries sustained  by  a  passenger,  the  com- 
plaint alleged  that  the  injury  was  owing 
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mine  whether  injuries  complained  of  were  caused  by  running  a  street  car  at  an 
excessive  rate  of  speed,''®  negligently  starting  a  car  while  a  passenger  was  at- 
tempting to  board  ^'^  or  alight/*  jerking  the  train  as  a  passenger  had  arisen 
from  his  seat  to  alight,''^  prematurely  calling  the  station,*"  negligently  using  a 


to  the  fact  that  when  the  passenger 
stepped  on  a  platform  on  alighting  from 
a  train  he  slipped  upon  an  accumulation 
of  ice,  and  there  was  evidence  that  at  the 
time  plaintiff  alighted  the  train  was  in 
motion.  I^Ield,  that  the  question  as  to 
the  proximate  cause  of  the  injury  was  in 
issue  and  was  one  of  fact  for  the  jury. 
Harris  v.  Pittsburg,  etc.,  R.  Co.,  70  N.  E. 
407,   32   Ind.   App.   600. 

There  was  evidence  that  plaintiff,  hav- 
ing been  carried  beyond  her  station,  was 
required  to  alight  on  a  steep  embankment 
covered  with  slippery  stones;  that  the 
brakeman  remained  on  the  platform,  and 
merely  took  hold  of  plaintiff's  arm  as 
she  descended;  and  that  she  kept  her 
right  hand  on  the  railing  till  both  feet 
were  on  the  ground,  when  she  slipped,  fell 
down  the  embankment,  and  was  injured. 
Held,  that  it  was  for  the  jury  to  determine 
whether  defendant's  negligence  in  failing 
to  discharge  plaintiff  at  a  place  where 
there  were  adequate  facilities  for  alight- 
ing in  safety  was  the  proximate  cause  of 
her  injury.  Minor  v.  Ivchigh  ""''alley  R. 
Co.,  47  N.  Y.   S.   307,  31  App.  Div.  307. 

The  station  of  a  carrier  stood  between 
its  main  track  and  a  siding.  The  platform 
adjacent  to  the  siding  was  high,  and  not 
adapted  to  use  by  passengers.  Trains 
tisually  passed  at  such  station,  one  of 
"them  going  on  the  siding.  Sometimes 
passengers  were  taken  on  from  the  siding, 
in  which  event  the  train  would  proceed 
without  returning  to  the  platform  on  the 
main  track,  and  again  it  would  return  to 
the  platform  on  the  main  track.  The  plat- 
form at  the  siding  was  unsuitable  and  in- 
sufficient fer  the  convenience  of  passen- 
gers, while  that  beside  the  main  track 
was  suitable.  A  passenger  had  frequently 
taken  the  train  at  the  siding,  and,  on  the 
occasion  of  receiving  his  injury,  at- 
tempted to  board  the  train  from  the  plat- 
form on  the  siding,  while  it  was  moving. 
Held,  that  whether  the  carrier  was  guilty 
of  negligence  proximately  causing  such 
passenger's  injury  was  for  the  jury.  Mills 
V.  Missouri,  etc.,  R.  Co.,  59  S.  W.  874,  94 
Tex.  342,  55  L.  R.  A.  497,  reversing  57  S. 
W.  291. 

Whether  illness  or  disease  due  to  car- 
rier's negligence. — Louisville,  etc.,  R.  Co. 
V.  Grimes,  150  Ky.  319,  ]50  S.  W.  346; 
Nelson  v.  Chicago,  etc.,  R.  Co.,  130  Wis. 
214,   109  N.  W.  933. 

In  an  action  against  a  carrier  to  re- 
cover for  injuries  from  a  collision  of  the 
car  on  which  plaintiff  was  riding  with  an- 
other one  of  defendant's  cars,  plaintiff 
contended  that  the  accident  had  resulted 
in     neurasthenia,    while     defendant     con- 


tended that  her  condition  was  due  to 
hysteria,  with  which  she  was  suffering 
prior  to  the  accident.  Held,  that  it  was  a 
question  of  fact  whether  plaintiff  was 
suffering  from  neurasthenia  produced  from 
defendant's  negligence.  El  Paso  Elect. 
R.  Co.  V.  Bolgiano  (Tex.  Civ.  App.),  109 
S.  W.  388. 

76.  Excessive  rate  of  speed. — Evidence 
that  a  street  car  company  ran  its  car  at 
an  excessive  rate  of  speed  and  of  con- 
current injury  to  a  passenger  was  suffi- 
cient to  make  it  a  jury  question  whether 
the  excessive  speed  caused  the  injury. 
Austin  V.  Washington  Water  Power  Co., 
67   Wash.    508,   123   Pac.   775. 

Plaintiff  was  injured  by  being  thrown 
from  a  street  car  which  left  the  track 
while  going  around  a  curve  at  a  prohib- 
ited rate  of  speed,  the  flange  on  the  car 
wheel  breaking.  Defendant's  witnesses 
testified  that  a  perfect  wheel  would  safely 
support  a  similar  car,  running  at  a  much 
greater  speed.  Held,  that  it  was  not  er- 
ror to  submit  to  the  jury  the  question  of 
whether  or  not  the  excessive  speed  was 
the  proximate  cause  of  the  injury.  John- 
son V.  Oakland,  etc..  Elect.  Railway,  60 
Pac.  170,  127  Cal.  608. 

Whether  the  derailment  of  a  train 
causing  injury  to  a  passenger  was  caused 
by  a  broken  flange  on  one  of  the  wheels 
of  the  car  that  first  jumped  the  track, 
and  whether  the  proximate  cause  of  the 
derailment  was  the  high  speed  of  the 
train  or  the  broken  flange  held  for  the 
jury.  Shelton  v.  Southern  Railway,  67  S. 
E.  899,   86  S.   C.  98. 

77.  Negligently  starting  car. — Where 
the  immediate  effect  of  the  negligent 
starting  of  a  street  car  was  not  to  throw 
a  passenger,  who  was  attempting  to  board, 
to  the  ground,  but  instead  he  maintained 
his  hold  on  the  rail,  and  ran  alongside 
for  some  distance  in  an  effort  to  board, 
when  finally  his  hold  was  broken  or  re- 
linquished, and  he  fell  and  was  injured, 
the  question  whether  his  fall  was  the 
proximate  result  of  the  negligent  starting 
of  the  car,  if  the  facts  permitted  of  a 
question,  was  for  the  jury.  Burger  v. 
Omaha,  etc.,  St.  R.  Co.,  139  Iowa  645,  117 
N.  W.  35. 

78.  Birmingham  R.,  etc.,  Co.«z/.  Lide,  177 
Ala.  400,  58  So.  990;  Thompson  v.  Nor- 
folk, etc.,  Tract.  Co.,  109  Va.  733,  64  S.  E. 
953. 

79.  Jerking  train. — Moorman  v.  Atchi- 
son, etc.,  R.  Co.,  105  Mo.  App.  711,  78  S. 
W.  1089. 

80.  Prematurely  calling  station. — Fox  v. 
Chicago,  etc.,  R.  Co.,  121  Minn.  511,  141 
N.  W.  845. 
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stool  provided  for  passengers  in  getting  on  or  off  trains, ^^  failing  to  furnish  a 
seat,®2  failing  to  have  depot  premises  properly  lighted,^^  failing  to  put  guards 
in  front  of  wheels  of  street  car,**  failing  to  stop  the  train  at  the  usual  stopping 
place,^5  or  carrying  a  passenger  beyond  his  station. ^^  Where,  in  an  action  against 
a  carrier  for  the  death  of  a  passenger  alleged  to  have  been  the  result  of  a  collision, 
it  is  doubtful  whether  the  deceased  was  killed  by  the  collision,  the  question  is 
one  for  the  jury.*'^ 

§  3320.  Companies  Liable. — Where  the  evidence  tends  to  show  an  ar- 
rangement by  the  defendant  company  to  operate  the  road  upon  which  the  acci- 
dent complained  of  occurred,  it  is  a  question  for  the  jury  whether  the  defendant 
company  was  at  the  time  engaged  in  the  operation  of  such  road.**  Where  plain- 
tiff purchased  a  ticket  which  on  its  face  indicated  that  defendant  steamboat 
company  controlled  the  transportation  by  steamboat  and  trolley  to  plaintiff's 
destination,  and  defendant,  in  an  action  for  injuries  to  plaintiff  on  the 
trolley  road,  introduced  certain  testimony  showing  that  the  trolley  was 
operated  by  another  company,  whether  such  was  the  fact  was  for  the  jury.*^ 
It  is  a  question  for  the  jury  whether  a  lease  of  railroad  property  was  made  in 
good  faith  as  a  business  transaction  where  the  same  officers  thereafter  remain 
in  control  of  the  road,  which  is  advertised  and  operated  as  before,  and  where 
after  a  time  the  lessee  company  is  no  more  heard  of.^*^  Where  in  an  action 
by  a  street  car  passenger  for  injuries  received  in  a  collision  with  the  street 
car  of  another  line,  it  appeared  that  at  the  point  where  the  accident  occurred 
the  tracks  approach  so  closely  that  the  projecting  roofs  of  the  cars  touch  each 
other  in  passing,  it  was  for  the  jury  to  determine  on  which  company  the  negli- 
gence lay.^i 


81.  St.  lyouis,  etc.,  R.  Co.  v.  Johnson, 
100  Tex.  237,  97  S.  W.  1039,  reversing  94 
S.  W.  162 

82.  Failing  to  furnish  seat. — Ft.  Worth, 
etc.,  R.  Co.  V.  Wilkinson  (Tex.  Civ.  App.), 
152   S.  W.  203. 

83.  Failure  to  properly  light  premises. — 
Where,  in  an  action  for  injuries  caused 
by  the  alleged  failure  of  a  railroad  com- 
pany to  have  its  depot  premises  properly 
lighted  there  is  evidence  tending  to  show 
that  the  fall  and  injury  of  plaintiff  im- 
mediately followed  his  leaving  the  ticket 
office  to  take  the  train,  it  can  not  be  af- 
firmed on  the  evidence,  as  matter  of  law, 
that  the  absence  of  a  light  was  not  tht 
proximate  cause.  Alabama,  etc.,  R.  Co.  v. 
Arnold,  80  Ala.  600,  2  So.   337. 

84.  Whether  the  absence  of  guards  in 
front  of  the  wheels  of  a  street  car,  was 
the  cause  of  injury  to  one  who,  trying  to 
get  on  the  front  platform  while  the  car 
was  moving,  missed  his  footing,  and  got 
his  foot  under  the  wheel,  while  holding 
with  both  hands  on  the  railings,  is  a  ques- 
tion for  the  jury.  Finkeldey  v.  Omnibus 
Cable  Co.,  43  Pac.  996,  114  Cal.  28. 

85.  Where  a  carrier  fails  to  stop  its 
trjiin  at  the  usual  stopping  place  for  pas- 
sengers, it  should  suppose  that  a  passen- 
ger would  attempt  to  alight  from  the 
moving  train  if  he  could  do  so  prudently; 
and,  when  a  stranger  assists  the  passen- 
ger in  so  doing  and  the  latter  is  injured, 


it  is  for  the  jury  to  determine  whe'cher.  the 
negligence  of  the  company  or  that  of  the 
assisting  person  was  the  proximate  cause 
of  the  resulting  injury.  Martin  v.  South- 
ern  Railway,   5&   S.  E.  3,  77   S.   C.   370. 

86.  Carrying  passenger  past  his  station. 
—Davis  z:  Atlanta,  etc.,  R.  Co.,  83  S.  C. 
66.  04  S.  E.  1015:  Nelson  r.  Chicago,  etc., 
R.  Co.,  130  Wis.  214,  109  N.  W.  933;  Geor- 
gia R.,  etc.,  Co.  V.  Norris,  13.5  Ga.  838, 
70  S.  E-  793. 

Whether  a  carrier's  negligence  in  carry- 
ing a  passenger  beyond  his  station  was 
the  proximate  cause  of  injuries  received 
while  walking  back  to  the  station  w^s  a 
question  for  the  jury.  Rawlings  v.  Wa- 
bash R.  Co.,  97  Mo.  App.  511,  71  S.  W. 
535. 

87.  Providence,  etc.,  Steamship  Co.  v, 
Clare,  127  U.  S.  45,  33  L.  Ed.  199,'  8  S.  Ct. 

1094. 

88.  Whether  defendant  operating  road. 

— Chesapeake,  etc.,  R.  Co.  v.  Howard,  14 
App.  D.  C.  262,  judgment  affirmed  in  20 
S.  Ct.  880,  178  U.  S.  153,  44  L.  Ed.  1015. 

89.  Clemmens  v.  Washington  Park 
Steamboat  Co.,   162   Fed.  815. 

90.  Whether  lease  made  in  good  faith.—. 
Chesapeake,  etc.,  R.  Co.  v.  Howard,  14 
App.  D.  C.  262,  affirmed  in  20  S.  Ct.  880, 
178  U.  S.  153,  44  L.   Ed.  1015. 

91.  People's  Pass.  R.  Co.  v.  Lauderbach 
(Pa.),  2  Sad.  187,  3  Atl.  672. 
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§§  3321-3368.  Instructions— §§  3321-3362.  Actions  for  Personal 
Injuries— §§  3321-3336.  General  Consideration— §  3321.  Right  to  ana 
Propriety  of  Instructions  Generally. — In  a  passenger's  action  for  personal 
injuries,  the  plaintiff  and  defendant  are  each  entitled  to  instructions  on  their 
respective  theories  of  the  case,®^  but  the  instructions  should  not  submit  plain- 
Liff's  case  on  conflicting  theories,  one  to  the  effect  that  it  is  an  action  for  tort 
and  the  other  for  the  breach  of  the  contract.*^ 

§§  3322-3326.  Form  and  Requisites— §  3322.  Correct,  Pull  and  Pair 
Statement  of  Law. — The  instructions  given  by  the  court  in  a  passenger's  ac- 
tion for  personal  injuries  must  correctly,®*  fully  and  fairly,®^  ^nd  not  too 
broadly,®^  state  the  law  applicable  to  the  case  as  made  by  the  evidence.®'^    Whether 


92.  Propriety  of  instructions — Respec- 
tive theories  of  case. — See  post,  "Con- 
formity to  Pleadings  and  Issues,"  §  3329. 

In  an  action  against  a  railway  company 
for  injuries  to  a  passenger,  where  plain- 
tiflf's  testimony  tended  to  show  that  the 
car  had  stopped  at  the  proper  place  to 
receive  passengers,  that  there  was  an  im- 
plied invitation  to  enter,  that  while  she, 
in  the  usual  way  and  with  proper  care, 
was  entering  the  car,  there  was  a  sud- 
den movement  forward  throwing  her 
down  with  one  foot  under  the  wheels, 
and  defendant's  testimony  tended  to 
show  either  that  plaintiff  was  forced 
against  and  under  the  car  by  a  crowd 
pushing  to  get  on,  or  that  she  negli- 
gently undertook  to  mount  a  moving  car 
before  it  reached  the  stopping  place,  and 
was  injured  by  her  own  inadvertence, 
each  party  was  entitled  to  instructions  on 
their  respective  theories  of  the  case. 
Flaherty  v.  St.  Louis  Trans.  Co.,  106  S. 
W.   15,   207   Mo.   318. 

93.  In  an  action  for  assault  on  a  pas- 
senger, instructions  stating  who  are  pas- 
sengers and  the  duty  of  the  carrier  to- 
ward them,  and  the  measure  of  damages 
for  the  breach  of  this  duty,  were  not  er- 
roneous as  submitting  the  case  on  two 
dififerent  theories;  the  one  that  it  is  an 
action  for  tort,  and  the  other,  for  the 
breach  of  the  contract.  Rand  v.  Butte 
Elect.  R.   Co.,  107  Pac.  87,  40  Mont.  398. 

94.  Correct,  full  and  fair  statement  of 
law. — Where  plaintiff's  slaves,  who  were 
passengers  on  the  steamboat  of  defend- 
ant, who  was  a  common  carrier,  were 
drowned  by  an  accident  to  the  boat,  it 
was  error  to  charge  that  defendant  was 
liable  for  the  loss  of  the  slaves  in  the 
same  manner  as  for  the  loss  of  goods, 
since  the  loss  mij^ht  have  occurred  from 
the  acts  of  the  slaves  themselves.  Mc- 
Donald V.  Clark  (S.  C),  4  McCord  223. 

95.  Columbia,  etc.,  R.  Co.  v.  Means, 
136  Fed.  83,  68   C.   C.  A.  651. 

In  an  action  against  a  street  railway 
for  injuries  received  through  being 
pushed  off  a  station  platform,  which  de- 
fendant was  alleged  to  have  permitted  to 
become  overcrowded,  a  requested  ruling 
that  defendant  was  not  responsible  for 
accidents    happening    solely    through    the 


ordinary  rushing  and  crowding  occurring 
on  the  rcfiad  during  rush  hours  was  prop- 
erly refused.  Beverley  v.  Boston  Elev. 
R.   Co.,  194  Mass.  450,  80  N.   E.  507. 

A  passenger  on  a  freight  train  was 
thrown  from  his  seat  and  injured  by  a 
collision  between  sections  of  the  train, 
which  in  some  way  had  become  un- 
coupled while  running.  The  court  left  the 
question  of  negligence  to  the  jury,  under 
an  instruction  that  negligence  is  the  want 
of  the  care  that  would  be  exercised  by  a 
reasonable  and  prudent  person  under 
like  circumstances,  and  also  charged,  er- 
roneously, that  a  passenger  on  a  freight 
train  does  not  assume  the  risks  usually 
attendant  on  the  operation  of  such  trains 
with  reasonable  skill  and  caution.  Held, 
that  the  error  was  not  harm.less,  though 
a  collision  is  not  usually  incident  to  the 
operation  of  a  freight  train  with  reason- 
able skill  and  caution.  Steele  v.  South- 
ern R.  Co.,  33  S.  E.  509,  55  S.  C.  389,  74 
Am.   St.  Rep.  756. 

A  request  to  charge  that  would  have 
required  the  jury  to  acquit  the  railroad 
company  of  ne.gligence  even  though  the 
quick  effort  of  the  motornian  to  stop  the 
car,  by  which  the  passenger  was  injured, 
was  made  carelessly  and  negligently,  was 
properly  refused.  Daggett  v.  Norih  Ter- 
sev  St.  R.  Co.,  68  Atl.  179,  75  N.  J.  L. 
630. 

96.  Must  not  be  too  broad. — In  an  ac- 
tion for  injuries  to  a  passenger  in  a  col- 
lision between  cable  trains,  in  which  de- 
fendant was  charged  with  general  negli- 
gence, and  in  which  it  appeared  that  all 
the  instrumentalities  connected  with  the 
collision  were  absolutely  under  defend- 
ant's control,  and  there  was  no  evidence 
of  an  intervening  cause,  the  court,  after 
first  declaring  the  rule  as  to  the  degree 
of  care  which  defendant  was  obliged  to 
use  in  such  cases,  and  its  responsibility 
for  failure  to  use  such  care,  stated  that, 
if  there  was  a  collision  between  defend- 
ant's two  trains  on  one  of  which  plain- 
tiff was  a  passenger,  the  presumption  was 
that  it  was  due  to  some  negligence  of  de- 
fendant,   and    the    burden    of    proof    was 

97.  See  post,  "Applicability  to  Evi- 
dence,"  §§   3330-3332. 
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it  does  is  determined  by  considering  the  charge  as  a  whole. ^^ 

Must  Embrace  AH  Facts  and  Conditions  Essential  to  Verdict  Author- 
ized.— Where  an  instruction  in  a  passenger's  action  for  personal  injuries  directs 
a  particular  verdict,  if  the  jury  should  find  certain  facts  and  conditions,  it  must 
embrace  all  the  facts  and  conditions  essential  to  such  a  verdict. ^^ 

Law  of  State  Where  Accident  Occurred. — In  a  passenger's  action  for  per- 
sonal injuries  suffered  in  a  state  other  than  that  of  the  forum,  the  charge  should 
be  such  as,  under  the  law  of  the  state  where  the  accident  occurred,  fairly  pre- 
sents the  issues  raised. ^ 

§  3323.  Language  and  Terminology. — In  a  passenger's  action  for  per- 
sonal injuries,  the  charge  may  be  substantially  in  the  language  of  the  statute  im- 
posing the  liability.^  The  term  used  must  be  accurate.  Thus,  "may"  should  not  be 
used  for  "shall,"  ^  "excessive"  or  "improper,"  for  "negligent,"  *  or  "ample"  or 
"plenty"  for  "reasonable,"  ^  neither  should  "sufficient"  be  used  instead  of  "rea- 

stance  was  caused  to  strike  plaintifif,  in- 
juring him,  the  jury  should  find  for  plain- 
tit¥,  but  unless  the  jury  so  believed  they 
should  find  for  defendant,  and  if  they 
found  for  plaintiff  they  should  award  him 
such  sum,  etc.  Held,  that  under  the 
Pennsylvania  law  the  instruction  fairly 
presented  the  issues  raised.  Pittsburg, 
etc.,  R.  Co.  V.  Grom,  133  S.  W.  977,  14a 
Ky.   51. 

2.  Language  of  statute. — Louisville,  etc., 
R.  Co.  V.  Croxton,  03  Fla.  223,  58  So. 
369. 

3.  "May"  for  "shalL" — An  instruction 
that  if  plaintiff  and  the  agents  of  the 
company  were  both  at  fault,  and  though 
plaintiff  may  have  contributed  to  the  in- 
jury, if  he  could  not  have  avoided  the 
consequences  of  defendant's  negligence, 
he  "may"  recover  damages,  is  inaccurate 
in  the  use  of  the  word  "may"  for  "shall." 
Central,  etc.,  R.  Co.  v.  Brown,  138  Ga. 
107,    74    S.    E.    839. 

4.  "Excessive"  or  "improper"  for  "neg- 
ligent" speed. — ^Where  one  of  the  theories 
of  the  plaintiff  upon  which  he  relied  for 
a  recovery  for  injuries  caused  by  a  de- 
railment was  that  the  railroad  company 
was  guilty  of  negligence  in  running  its 
cars  over  the  switch  where  the  Injury 
occurred  at  an  unusual  and  dangerous 
rate  of  speed,  and  the  court  charged  that 
if  the  company  ran  upon  the  switch  at 
an  excessive  or  improper  rate  of  speed 
and  thereby  contributed  to  and  caused 
the  accident,  then  the  defendant  would 
be  liable,  the  words  "excessive  or  im- 
proper" might  be  treated  as  the  equiva- 
lent of  the  word  "negligent;"  but  it  would 
be  decidedly  better  for  the  court  to  use 
the  latter  word  when  charging  in  such 
connection.'  Central,  etc.,  R.  Co.  v.  John- 
ston,  106   Ga.   130,  32   S.   E.  78. 

5.  "Ample"  or  "plenty"  for  "reason- 
able."— Instructions  in  action  for  injuries 
to  passenger  boarding  moving  train  as 
to  time  allowed  for  going  to  ticket  of- 
fice, using  the  terms  "plenty  of  time"  and 
"ample  time,"  were  inaccurate;  "reason- 
able time"  being  all  that  was  required. 
Southern  R.  Co.  v.  Nichols,  74  S.  E.  268. 
137  Ga.  670. 


cast  on  it  to  rebut  such  presumption  and 
show  "that  the  injury,  if  any,  was  oc- 
casioned by  inevitable  accident,  or  by 
some  cause  which  such  highest  degree  of 
care  could  not  have  avoided."  Held,  that 
the  instruction  was  not  subject  to  objec- 
tion on  the  aground  that  it  too  broadly 
stated  the  rule  of  law  sought  to  be  in- 
voked. Price  V.  Metropolitan  St.  R.  Co., 
119    S.   W.   932,    220   Mo.   435. 

Degree  of  care. — See  post,  "Degree  of 
Care  Required,"   §  3339. 

98.  Rearden  v.  St.  Louis,  etc.,  R.  Co., 
215  Mo.  105,  114  S.  W.  961,  See  post, 
"Misleading    Instructions,"     §    3326. 

99.  Must  embrace  facts  essential  to 
verdict  authorized. — Where,  in  an  action 
for  injuries  to  a  passenger  on  a  street 
car,  it  was  a  question  for  the  jury  whether 
the  motorman  was  negligent  in  failing  to 
guard  against  collision  with  a  wagon, 
though  it  was  conceded  that  after  the 
wagon  left  the  track  it  halted,  swerved, 
or  even  backed  a  few  inches,  an  instruc- 
tion that,  if,  after  the  wagon  had  left  the 
track  a  sufficient  distance  to  permit  the 
car  to  pass  in  safety,  and  after  the  for- 
ward end  of  the  car  had  passed  the  rear 
of  the  wagon,  without  notice  to  those  in 
charge  of  the  car,  the  horse  suddenly 
backed  the  wagon  so  that  it  came  in  con- 
tact with  the  side  of  the  car  and  plaintiff 
v/as  thereby  injured,  the  jury  should  find 
defendant  not  guilty,  was  properly  re- 
fused. Chicago  Consol.  Tract.  Co.  v. 
Schritter,  78  N.  E.  820,  222  111.  364,  af- 
firming   judgment    124    111.    App.    578. 

1.  Law  of  state  vrhere  accident  oc- 
curred.— ^In  a  passenger's  action  for  per- 
sonal injuries  by  being  struck  by  some 
hard  substance  while  riding  in  the  coach 
in  Pennsylvania,  so  that  the  law  of  that 
state  governed,  the  court  charged  that 
the  carrier  was  bound  to  exercise  the 
highest  care  usually  exercised  by  ordi- 
narily careful  and  prudent  persons,  en- 
gaged in  transportation  for  hire,  for  plain- 
tiff's protection,  and  if  the  trainmen  in 
charge  of  plaintiff's  train  or  of  another 
train  passing  it  failed  to  exercise  such 
care  whereby  a  chain  or  other  hard  sub- 
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sonable."  ^  But  there  is  no  substantial  difference  in  effect  between  the  terms 
"ordinary  care"  and  "reasonable  care"  in  such  a  charge.'' 

"Knowing."   "Knew,"   "Know,"   "Reasonable  Grounds  to  Suspect." — 

The  words  "not  knowing"  or  "having  no  reasonable  grounds  to  suspect,"  or  "knew" 
or  "know,"  or  "had  reasonable  grounds  to  suspect,"  when  used  in  an  instruction 
in  an  action  for  injuries  to  a  passenger  while  attempting  to  board  a  train  in  con- 
sequence of  the  starting  of  .the  train,  relating  to  the  knowledge  or  want  of  knowl- 
edge of  the  conductor  in  starting  the  train  before  the  passenger  had  boarded  it, 
are  legal  equivalents.^ 

"Brakes"  as  Including  All  Mechanism  Employed  to  Control  Motion  of 
Train. — Though  the  evidence  in  an  action  for  injury  to  a  passenger  from  the 
slipping  of  a  work  train  against  a  passenger  train  was  that  the  work  train  was 
equipped  with  a  Westinghouse  brake  and  machinery,  as  well  as  with  a  steam 
brake,  the  instruction  as  to  defendant  being  negligent  if  the  train  could  not  be 
held  on  the  track  by  its  "brakes"  is  not  open  to  the  criticism  that  with  "brakes" 
should  be  included  "braking  appliances  and  machinery;"  the  term  "brakes,"  as 
ordinarily  understood,  including  all  the  mechanism  employed  to  control  the  mo- 
tion of  the  train,  and  the  jury  undoubtedly  having  so  understood  it.^ 

§  3324.  Clearness  and  Definiteness. — Although  each  party  to  a  passen- 
ger's action  for  personal  injuries  is  entitled  to  have  instructions  given  that  will 
fairly  present  his  theory  of  the  case,  such  instructions  must  contain  a  clear  and 
definite  statement  of  the  law  applicable  to  the  evidence.^" 

§  3325.  Argumentativeness. — In  a  passenger's  action  for  personal  in- 
juries, the  charge  of  the  court  should  not  be  argumentative.  But  where  an  ac- 
tion against  a  carrier  for  assault  and  battery  committed  by  its  conductor  upon  a 
passenger,  the  court  charged  that,  "even  though  it  be  the  duty  of  the  conductor 
to  keep  [plaintiff]  out  of  that  part  of  the  car  for  white  people,  yet  it  was  the 
tluty  of  the  conductor  not  to  use  any  more  force  than  was  necessary  for  that 
purpose,  and,  if  no  force  was  necessary,  then  it  was  the  duty  of  the  conductor 
not  to  use  any  force  to  injure  plaintiff;"  the  giving  of  such  charge  was  not  re- 
versible error,  even  if  it  be  conceded  that  it  is  argumentative  and  abstract.^^ 

§  3326.  Misleading  Instructions. — The  rule  that  it  is  error  to  give  a 
charge  which  would  mislead  the  jury  and  that  a  misleading  request  should  be 
refused  applies  in  passengers'  actions  for  personal  injuries.  The  courts  applying 
this  rule  have  held  it  error  to  give  a  charge  which  misleads  the  jury  by  diverting 
their  attention  from  the  question  whether  the  passenger's  act  was  negligence,^^ 

6.  "Sufficient"  for  "reasonable." — An-  R.,  etc.,  Co.  v.  Mason,  144  Ala.  387,  39 
derson  v.  South  Carolina,  etc.,  R.  Co.,  81  So.  590.  See  post,  "Applicability  to  Evi- 
S.   C.   1,   61   S.   E.   1096.  dence,"   §§   3330-3332. 

7.  "Ordinary  care"  and  "reasonable  12.  Misleading  instructions. — A  boy 
care." — Ridenhour  v.  Kansas  City  Cable  twelve  years  old  was  thrown  from  a 
R.  Co.,  103  Mo.  270,  14  S.  W.  760,  affirm-  street  car,  and  injured.  He  was  stand- 
ing  13   S.   W.   889.  ing  on  the  step  of  the  front  platform,  and 

8.  "Knowing,"  "knew,"  "know,"  "rea-  testified  that  he  was  thrown  from  the  car 
sonable  grounds  to  suspect." — Choctaw,  by  a  sudden  jolt,  after  the  driver  had  put 
etc.,  R.  Co.  V.  Hickey,  81  Ark.  579,  99  S.  his  team  in  a  rapid  run.  Held,  that  a 
W.  839.  charge    that    if   the    boy   was   injured,   as 

9.  "Brakes'"  as  including  all  mechanism  charged  in  the  petition,  by  the  negli- 
employed  to  control  motion  of  train. —  gence  of  defendant,  the  verdict  should 
Valenti  v.  Sierra  R.  Co.,  158  Cal.  412,  111  be  for  the  boy,  but,  if  he  was  injured  by 
Pac.  95.  his    own    carelessness    in    jumping    from 

10.  Clearness  and  definiteness. — Chi-  the  car  while  in  motion,  the  verdict 
cago  Consol.  Tract.  Co.  v.  Schritter,  222  should  be  for  defendant,  was  misleading, 
ni.  364,  78  N.  E.  820,  affirming  judgment  and  liable  to  divert  the  jury  from  the 
124    111.    App.    578.  question    whether    it    was    neligence    for 

"Degree  of  care  required." — See  post,  the  boy  to  stand  on  the  platform.  Will- 
"Degree   of   Care   Required,"   §   3339.  mott  v.   Corrigan  Consol.   St.   R.   Co.,  106 

11.  Argumentativeness.  —  Birmingham      Mo.  535,  17  S.  W.  490. 
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by  leading  the  jury  to  believe  they  could  not  find  for  plaintiff  unless  the  accident 
was  foreseen  or  anticipated  by  the  defendant/^  by  including  the  proposition  that 
a  carrier  by  permitting  passengers  to  alight  for  lunch  or  refreshments,  permitted 
them  to  go  where  they  pleased,  arid  must  give  them  a  suf^cient  time  to  board 
the  train  after  warning  that  it  was  about  to  depart, i*  or  by  seemingly  justifying 
a  wanton  and  willful  assault  by  the  carrier's  servant  by  proof  of  the  passenger's 
negligence. 1°  And  it  has  been  held  proper  to  refuse  a  misleading  requested 
charge?  which  was  confined  to  only  one  of  the  alleged  acts  of  negligence.^^ 

Use  of  Superfluous  Words  or  Phrases. — An  instruction  that  if  plaintiflf 
was  injured  "by  the  result  of  an  accident  pure  and  simple — that  the  railway  com- 
pany was  not  negligent  through  its  agents  and  employees — then  plaintiff  would 
not  be  entitled  to  recover,"  was  not  erroneous  because  of  the  words  "was  not 
negligent  through  its  agents  and  employees."  ^^  The  idea  of  accident  excludes 
responsibility  because  of  negligence.  The  court  might  have  omitted  the  words 
complained  of,  but  their  addition  could  not  have  mislead  the  jury. 

Confusion  of  Different  Principles  Charged. — In  a  passenger's  action  for 
personal  injuries  the  different  principles  with  which  the  charge  of  the  court  deals 
must  not  be  so  confused  and  connected  with  each  other  as  to  be  misleading.  That 
a  judge  in  instructing  a  jury  in  an  action  for  injuries  to  a  passenger  charged  that 
defendant  was  bound  to  use  extraordinary  care,  and  then  defined  this  degree  of 
diligence,  and  stated  that  if  defendant  failed  to  exercise  it,  plaintiff  could  recover, 
if  he  could  not  by  ordinary  care  have  prevented  the  injury,  and  then  charged  the 
law  as  to  contributory  negligence,  separating  it  from  the  other  charges  by  the 
word  "again,"  the  different  numbers  were  not  so  connected  as  to  be  misleading.^* 

Conflicting  and  Contradictory  Statements  of  Law. — In  a  passenger's 
action  for  personal  injury,  it  is  error  to  give  in  the  charge  conflicting  statements 


13.  In  an  action  for  injuries  to  a  pas- 
senger, caused  by  a  table  handled  by  a 
porter  of  a  Pullman  car  falling  on  her 
hand,  a  charge  that  if  the  jury  believed 
that  the  table  fell  because  of  an  unfore- 
seen accident,  and  one  that  could  not 
have  been  anticipated  by  reasonable  care 
and  foresight  on  the  part  of  the  railroad 
company  or  the  Pullman  Company,  the 
jury  must  find  for  the  railroad  company, 
was  misleading,  as  leading  the  jury  to 
believe  that  they  could  not  find  for  plain- 
tiff unless  the  accident  was  foreseen  or 
anticipated  by  the  railroad  company  or 
the  Pullman  Company,  regardless  of  the 
acts  or  omissions  of  their  servants.  Louis- 
ville, etc.,  R.  Co.  V.  Church,  135  Ala.  329, 
46    So.    457. 

14.  Passenger  permitted  to  alight  for 
refreshment. — An  instruction,  in  an  ac- 
tion for  injuries  to  a  passenger  while  at- 
tempting to  board  a  moving  train  which 
had  been  stopped  to  permit  the  passen- 
gers to  alight  for  lunch,  held  erroneous 
as  including  a  proposition  that  the  pas- 
senger was  not  given  sufficient  time  in 
which  to  board  the  train  after  v/arning 
that  it  was  about  to  depart  which  the 
•carrier  was  not  bound  to  do.  Larson  v. 
Chicago,  etc.,  R.  Co.  (S.  Dak),  141  N.  W. 
353. 

An  instruction,  in  an  action  for  in- 
juries to  a  passenger  while  attempting 
to  board  a  moving  train,  held  erroneous 
as  leading  the  jury  to  believe  that  the 
carrier,  permitting  passengers  to  alight 
for    refreshment,    permitted    them    to    go 


where  they  pleased,  and  that  the  carrier 
must  give  them  sufficient  time  to  reach 
the  train  before  starting.  Larson  v.  Chi- 
cago, etc.,  R.  Co.  (S.  Dak.),  141  N.  W. 
353. 

15.  Charge  seemingly  justifying  will- 
ful assault  if  plaintiff  negligent. — A 
charge  that,  if  a  passenger  in  attempt- 
ing to  board  a  train  was  without  negli- 
gence and  used  ordinary  care,  and  the 
injuries  were  sustained  by  him  from  the 
unlawful,  wanton,  or  malicious  conduct 
of  the  carrier's  servant,  the  carrier  would 
be  liable,  is  misleading  as  seeming  to 
justify  a  wanton  and  willful  assault  by 
proof  of  the  passenger's  negligence.  Wa- 
bash,  etc.,   R.   Co.  V.   Rector,  104  111.  296. 

16.  Cheirge  confined  to  one  of  alleged 
acts  of  negligence. — In  a  suit  against  a 
railroad  for  injuries  from  failure  to  pro- 
vide a  safe  place  for  passengers  to  alight, 
refusal  to  charge  that  plaintiff  can  re- 
cover only  upon  the  specific  acts  of  neg- 
ligence set  out  in  the  petition,  and  that, 
if  the  jury  find  that  the  landing  was  not 
lower  than  the  tops  of  the  cross  ties,  as 
alleged,  plaintiff  could  not  recover,  was 
not  error.  Central,  etc.,  R.  Co.  v.  Brown, 
138    Ga.   107,   47   S.    E.   839. 

17.  Use  of  superfluous  words  or  phrases. 
— Seaboard,  etc.,  R.  Co.  v.  Bradley,  125 
Ga.  193,  54  S.  E.  69,  114  Am.  St.  Rep. 
196. 

18.  Confusion  of  different  principles 
charged. — ^Western,  etc.,  R.  Co.  v.  Burn- 
ham,   123   Ga.   28,   50   S.    E.  984. 
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of  law ;  the  jury  can  not  be  expected  to  decide  correctly  between  such  state- 
ments ;  1^  and  it  is  impossible  to  tell  whether  they  obeyed  the  correct  or  erro- 
neous part  of  the  charge.^"  An  instruction  that  contributory  negligence  barred 
recovery  does  not  conflict  with  one  explaining  the  rule  of  the  last  clear  chance. ^^ 
Charge  Taken  as  a  Whole. — In  determining  whether  or  not  an  instruction 
in  a  passenger's  action  for  personal  injury  is  misleading,  the  charge  of  the  court 
must  be  considered  as  a  whole,  and  if  when  so  taken  there  is  nothing  calculated 
to  mislead  the  jury,  it  will  be  sustained  although  some  unqualified  part  by  itself 
might  seem  to  be  misleading.22  It  has  been  so  held  as  to  a  charge  in  respect  to 
the  degree  of  care  required  of  the  carrier  ^^  and  a  charge  which  did  not  expressly 


19.  Conflicting    statements     of     law. — 

Patee  v.  Chicago,  etc.,  R  Co.,  5  Dak. 
267,    38    N.   W.    435. 

Where,  •  in  an  action  against  a  carrier, 
plaintiff  alleges  several  specified  injuries, 
an  instruction  that,  if  the  jury  find  that 
one  specified  injury  was  not  caused  or 
aggravated  by  the  accident,  then  thej 
shall  find  for  the  defendant,  is  erroneous, 
although  in  other  instructions  they  are 
told  that,  if  they  find  for  plaintiff,  they 
shall  award  damages  sufficient  to  com- 
jiensate  him  for  all  the  injuries  received. 
Moore  r'.  Des  Moines,  etc.,  R.  Co.,  69 
Iowa   491,    30    N.    W.    51. 

Duty  to  protect  passenger  awaiting 
train. — ^W^here  a  passenger  was  injured 
by  the  explosion  of  a  burning  oil  tank 
while  waiting  for  a  train,  a  charge  that 
it  was  "the  duty  of  the  carrier  to  exer- 
cise extraordinary  vigilance,  aided  by  the 
highest  skill,  and  to  exercise  the  highest 
degree  of  care  to  prevent  the  interposi- 
tion of  any  obstacle  to  expose  the  plain- 
tiff to  danger  while  waiting  for  the  train," 
was  reversible  error,  though  the  court 
correctly  stated  elsewhere  that  the  duty 
to  protect  plaintiff  from  injury  from  the 
burning  tank  was  "only  that  of  ordinary 
care  and  prudence."  The  charge  was 
contradictory  and  misleading.  Conroy 
V.  Chicago,  etc.,  R.  Co.,  96  Wis.  243,  70 
N.   W.   486. 

Standard  for  determining  reasonable 
cause  to  jump  from  train. — Where  the 
jury  are  told  that  the  company  was  liable 
if  the  misconduct  of  the  conductor  gave 
the  passenger  reasonable  cause  to  jump 
from  the  train,  it  is  error  to  charge  that 
reasonable  cause  was  a  cause  sufficient 
to  have  induced  the  act,  having  regard  to 
the  passenger's  intelligence  and  experi- 
ence in  life,  and  his  situation  and  sur- 
roundings at  the  time,  the  company  be- 
ing liable  only  for  the  natural  and  prob- 
able consequences  of  the  misconduct  of 
the  conductor,  who  was  not  chargeable 
with  knowledge  of  the  passenger's  "in- 
telligence and  experience  in  life."  The 
instructions  are  conflicting  and  can  not 
be  harmonized.  Spohn  v.  Missouri  Pac. 
R.   Co.,   101   Mo.   417,   14  S.  W.   880. 

20.  Moore  ?'.  Des  Moines,  etc.,  R.  Co., 
69   Iowa  491,  30  N.  W.   51. 

21.  Hoffman  v.  Cedar  Rapids,  etc.,  R. 
Co.    (Iowa),    139    N.    W.    165. 


22.  Charge    taken    as    a  whole. — In  an 

action  for  injuries  to  a  passenger,  an  in- 
struction that  the  declaration  sets  out  the 
claims  of*plaintiff  and  states  the  ground 
of  negligence,  and,  if  the  evidence  sus- 
tains any  or  all  the  grounds,  plaintifif 
could  recover,  is  not  erroneous  when 
qualified  by  the  charge  that  "if  you  think 
the  railroad  company  was  not  in  the  ex- 
ercise of  extraordinary  care  and  dili- 
.gence."  Georgia  R.,  etc.,  Co.  v.  Tice,  53' 
S.    E.    916,    124    Ga.    459. 

23.  Degree  of  care  required. — In  an  ac- 
tion for  personal  injuries,  while  an  in- 
struction that:  "The  defendant  was  not 
the  insurer  of  the  safety  of  the  passen- 
gers upon  its  train;  and  unless  you  find 
that  the  accident  resulting  in  the  injury 
complained  of  by  the  plaintiff  resulted 
from  one  of  the  defects  alleged  in  the 
complaint,  and  which  the  defendant  could 
not  prior  thereto  have  discovered  by  the 
usual  and  ordinary  methods  of  inspec- 
tion adopted  and  exercised  by  railroad 
companies  as  ordinarily  operated,  then 
your  verdict  should  be  for  the  defendant" 
— considered  in  the  abstract,  is  objection- 
able, yet,  when  taken  in  connection  with 
that  portion  of  the  charge  immediately 
following,  where  it  is  said  that  "it  was 
the  duty  of  the  defendant  to  use  the  uv- 
most  care  and  skill  which  prudent  men" 
in  the  same  kind  of  business  would  use 
under  similar  circumstances,  the  instruc- 
tion is  not  misleading.  Major  v.  Oregon- 
Short  Line  R.  Co.,  59  Pac.  522,  21  Utah 
141. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passen.ger  the  court  instructed 
that  carriers  are  not  absolute  insurers  of 
the  safety  of  passengers,  and  that,  if  de- 
fendant exercised  reasonably  practical 
care,  diligence,  and  skill,  and  the  acci- 
dent could  not  have  been  prevented  by 
the  use  of  such  skill,  plaintiff  could  not 
recover.  Held,  that  the  instruction  was 
not  erroneous  on  the  theory  that  from 
the  word  "absolute"  it  might  have  been 
inferred  that  in  a  sense  short  of  absolute 
defendant  was  an  insurer,  the  degree  of 
care  exacted  from  the  carrier  having 
been  accurately  defined  in  other  instruc- 
tions. Cronk  V.  Wabash  R.  Co.,  98  N. 
W.   884,   123   Iowa  349. 

rharge  as  to  degree  of  care  to  avoid 
collision. — See  post,  "Collisions,''  §  3348; 
"Derailment,"    §   3349. 
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instruct  the  jury  that  if  the  plaintiff  received  no  injury  he  can  not  recover. ^^ 

§  3327.  Requests  for  Instructions. — Necessity. — It  is  not  the  duty  of 
the  court  in  a  passenger's  action  for  personal  injuries  to  instruct  on  questions  of 
law  unless  the  desired  instructions  are  tendered.  Where  the  court  has  given  a 
general  charge  if  a  party  desires  further  or  more  definite  and  specific  instruc- 
tions he  should  make  a  request  therefor. -^  Thus,  the  court  in  the  absence  of  a 
proper  request  need  not  define  the  phrases  "extraordinary  care  and  diligence" 
and  "ordinary  care  and  diligence,"  used  in  its  charge. ^'^ 

Modification  and  Correction  by  Court. — The  court  may  modify  the  in- 
structions tendered  in  a  passenger's  action  for  personal  injuries,  so  as  to  make 
them  correctly  state,  the  law,^'''  and  make  them  applicable  to  the  evidence  in  the 
case,^^    but    not    so    as    to    divert    the    minds    of    the    jury    from    the  point 


24.  Necessity  for  proof  of  fact  of  in- 
jury.— In  an  action  by  a  passenger  for 
personal  injuries  alle.cjed  to  have  been 
sustained  through  the  carrier's  negli- 
gence, the  failure  of  the  court  to  ex- 
pressly instruct  the  jury  that  if  the  plain- 
tiff received  no  injury  he  can  not  recover 
is  not  error,  where  construing  the  charge 
of  the  court  fairly,  and  taking  all  its 
terms  together,  the  jury  were  sufficientl}' 
informed  that  in  order  to  recover  the 
plaintiff  would  have  to  prove  that  he  was 
injured  as  alleged  in  his  declaration.  In 
such  case  there  is  no  assumption  by  the 
court  that  any  injury  was  in  fact  sus- 
tained. Richmond,  etc.,  R.  Co.  v.  I,eath- 
ers,  93  Ga.  93,  18  S.  E.  360.  See  post, 
"Assuming  Facts,"  §  3332. 

25.  Necessity. — An  instruction  that  a 
street  railway  company  undertaking  to 
transport  passengers  for  hire,  is  a  com- 
mon carrier,  and  bound  to  exercise  a 
high  degree  of  care  in  the  operation  of 
its  road  and  in  providing  cars,  in  ordei 
to  prevent  accident  and  injury  to  pas- 
sengers, was  sufficient,  in  the  absence  of 
a  request  from  plaintiff  for  a  more  defi- 
nite and  specific  instruction.  Denham  v. 
Washington  Water  Power  Co.,  80  Pa<;. 
546,    38    Wash.    354. 

A  charge  of  the  court  to  the  effect  that 
sneers,  looks  and  contemptuous  gestures 
will  not  justify  an  assault  by  a  conductor 
upon  a  passenger,  and  that  a  railroad 
company  is  not  released  from  its  contract 
guaranteeing  polite  and  courteous  treat- 
ment to  a  passenger  because  the  passen- 
ger does  not  smile  upon  the  conductor 
or  because  he  wears  a  frown,  is  not  er- 
roneous. Failure  to  charge  that  such  " 
conduct  of  the  passenger  could  be  con- 
sidered in  mitigation  of  the  damages,  is 
no  cause  for  a  new  trial  when  no  request 
to  so  charge  was  made.  East  Tennessee, 
etc.,  R.  Co.  V.  Fleetwood,  90  Ga.  23,  15  S. 
E.    778. 

26.  On  the  trial  of  a  case  against  a 
common  carrier  by  a  passenger  for  dam- 
ages arising  from  personal  injuries  caused 
by  the  negligent  operation  of  the  car  of 
the  defendant;  where  the  judge  instructed 
the  jury  that  the  defendant  was  bound  to 
exercise    "extraordinary    care     and      dili- 


gence'' in  carrying  the  plaintiff,  and  that 
the  plaintiff  was  bound  to  the  exercise 
of  "ordinary  care  and  diligence"  for  her 
own  safety,  it  was  not  error  requiring 
the  grant  of  a  new  trial  that  the  court  did 
not,  in  connection  with  such  instructions, 
define  to  the  jury  the  meaning  of  the 
phrases  "extraordinary  care  and  dili- 
gence" and  "ordinary  care  and  dili,gence," 
in  the  absence  of  a  timely  v/ritten  Tequest 
for  such  instructions.  Savannah  Elect. 
Co.  T'.   Bennett.  130   Ga.   597.   61   S.   E.   539. 

Modification  and  correetion  by  court. — 
In  an  action  for  injuries  to  a  passenger, 
it  was  not  error  to  eliminate  from  a  re- 
quested charge  a  direction  that  the  car- 
rier was  not  an  insurer  that  the  inspec- 
tion of  the  derailed  coach  waS  perfect. 
St.  Louis,  etc.,  R.  Co.  v.  Leflar  (Ark.), 
149   S.  W.  530. 

In  an  action  against  a  street  railway 
company  for  injury  caused  plaintiff'  in 
leaping  from  a  street  car  after  an  elec- 
trical explosion  on  the  front  platform 
where  she  was  riding,  it  was  proper  to 
modify  the  company's  requested  instruc- 
tion that,  if  previous  similar  explosions 
were  not  of  such  violence  as  to  actually 
endanger  passengers  riding  on  the  front 
platform  of  the  car  upon  which  such  ex- 
plosions may  have  occurred,  it  was  not 
negligent  to  permit  plaintiff  to  ride  upon 
the  platform,  by  adding,  after  the  word 
"occurred,"  "and  were  not  of  such  char- 
acter as  to  excite  and  frighten"  such  pas- 
sengers, "whereby  they  would  be  likely 
to  jump  off  the  car  while  in  motion."  Wil- 
liamson V.  St.  Louis  Trans.  Co.,  100  S. 
W.    1073,    203    Mo.    345. 

28.  Modification  to  conform  to  evi- 
dence.— In  an  action  for  injuries  to  a 
passenger  in  a  collision  between  cable 
trains,  a  portion  of  an  instruction,  re- 
quested by  defendant,  declared  that  if  the 
jury  believed  from  the  evidence  that  the 
injuries  sustained  by  plaintiff  were  merely 
the  result  of  accident,  no  matter  how  pro- 
duced, other  than  by  negligence  of  de- 
fendant's servants  "in  charge  of  the 
train,"  then  plaintiff  can  not  recover, 
etc.  Held,  that  there  was  no  error  in 
striking  out  the  words  quoted,  as  the 
proof  not  only  covered  acts  of  the  serv- 
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asked.  ^^  Thus,  the  court  may  properly  modify  a  requested  charge  as  to  the  de- 
gree of  care  required  of  the  carrier,  so  that  it  correctly  states  the  law,  and  give 
the  same,^''  although  the  modification  was  not  asked  by  the  opposite  party.^^ 

§  3328.  Duty  to  Explain  Issues. — In  a  passenger's  action  for  personal 
injuries  it  is  not  error  to  give  a  general  instruction  authorizing  a  recovery  upon 
proof  of  the  case  stated  in  the  declaration  where  the  counts  each  state  a  cause 


ants  in  charge  of  the  train,  but  other  acts 
which  might  have  caused  the  accident. 
Price  V.  Metropolitan  St.  R.  Co.,  119  S. 
W.    932,   220   Mo.    435. 

In  an  action  against  a  street  railway 
company  for  injury  caused  plaintiff  in 
leaping  from  a  street  car  on  an  electrical 
explosion  in  the  controller  box,  it  was 
proper  to  modify  the  company's  requested 
instruction  that,  if  the  company  exercised 
proper  care  in  the  inspection  of  the  elec- 
trical appliances,  and  no  defect  was  dis- 
covered, and  the  accident  could  not  have 
been  reasonably  foreseen  or  prevented, 
and  if  the  company  exercised  all  the  care 
the  law  imposed  upon  it,  and  discharged 
its  full  duty  to  plaintiff,  he  could  not  re- 
cover, his  injuries  being  attributed  to  a 
legal  accident,  by  adding  "unless  *  *  * 
defendant's  agents  *  *  *  were  negligent 
in  permitting  plaintiff  to  occupy  a  seat 
*  *  *  in  close  proximity  to  said  controller 
box;"  the  evidence  showing  that  the  com- 
pany knew  the  danger  incident  to  pas- 
senger's riding  in  such  place.  William- 
son V.  St.  Louis  Trans.  Co.,  100  S.  W. 
1072,    202    Mo.    345. 

29.  Must  not  divert  mind  of  jury  from 
point. — The  addition  to  a  requested 
charge  that  the  company  was  not  charge- 
able with  negligence  by  reason  of  the 
position  of  the  plank  which  struck  plain- 
tiff, unless  defendant  caused  or  permitted 
it  to  be  placed  in  a  dangerous  position 
near  the  track,  or  failed  to  make  diligent 
inspection,   of  the  words,   "or   unless   the 

>  motorman  could,  by  the  exercise  of  a 
high  degree  of  care,  have  seen  the  plank 
in  time  to  prevent  the  accident,"  can  not 
be  complained  of,  as  diverting  the  minds 
of  the  jury  from  the  point  asked,  especi- 
ally where  the  court  had  at  defendant's 
request  charged  that  plaintiff  must  show 
that  defendant's  servants  were  negligent 
in  guiding  the  car,  or  in  placing  the  plank 
so  as  to  strike  plaintiff.  Cogswell  v. 
West  St.,  etc.,  R.  Co.,  5  Wash.  46,  31  Pac. 
411. 

30.  Correct  statement  of  law. — The 
court  instructed  that,  if  the  car  was  sud- 
denly jerked  forward  v/hen  plaintiff  was 
alighting,  she  could  recover,  unless  guilty 
of  negligence  proximately  contributing  to 
her  injury.  On  objection  the  court  modi- 
fied the  charge,  to  the  effect  that  the  de- 
fendant did  not  owe  plaintiff  the  absolute 
duty  to  deliver  her  safely;  that  they  were 
not  insurers — absolute  insurers — of  the 
safety  of  passengers;  but  that  they  owed 
to  the  passenger  the  highest  degree  of 
care  in  delivering  him  safely.     Held  that. 


as  modified,  the  instruction  was  correct. 
Birmingham  R.,  etc.,  Co.  v.  King,  149  Ala. 
504,   42   So.   f.l2. 

31.  Modification  on  court's  own  mo- 
tion.— In  an  action  for  injuries  resulting 
from  a  railroad  accident  caused  by  a 
broken  rail  in  the  track,  an  instruction 
that  if  the  jury  believed  that  the  train 
was  thrown  from  the  track  by  reason  of 
a  fresh  and  contemporaneous  break  in  a 
rail  on  the  track,  and  that  such  break  was 
caused  wholly  by  frost  or  extreme  cold, 
and  that  such  cause  was  one  which  the 
highest  degree  of  care  or  skill  practicable 
could  not  have  provided  against,  and  that 
such  train  was  not  thrown  from  the  track 
because  of  the  mode  and  construction 
and  repair  of  the  track,  and  not  because 
of  any  fault  or  neglect  of  defendant,  its 
agents  or  servants,  that  the  jury  should 
find  for  defendant,  was  properly  modified 
by  an  instruction  that,  if  the  jury  believed 
that  the  frost  and  extreme  cold  was  not 
the  "whole  cause"  of  breaking  such  rail, 
but  only  contributed  thereto,  and  that 
the  track  where  the  rail  broke  was  in  an 
unsafe  and  dangerous  condition,  which 
might  have  been  remedied  or  guarded 
against  by  the  exercise  of  the  highest  de- 
gree of  care  and  skill  practicable,  etc., 
plaintiff  could  recover,  even  though  such 
modification  was  made  by  the  court  with- 
out any  request  by  plaintiff  therefor. 
Louisville,  etc.,  R.  Co.  v.  Fox  (Ky.),  11 
Bush   495. 

Passenger  by  permission  on  special 
freight. — A  requested  charge  that  a  pas- 
senger applying  for  permission  to  ride 
on  a  special  freight  train  on  which  there 
are  no  accommodation  for  passengers  as- 
sumes the  extra  risks  incident  to  the 
train,  provided  the  carrier  uses  such  care 
as  is  required  on  usual  passenger  trains 
consistent  with  the  purposes  for  which 
the  train  is  made  up,  is  properly  modi- 
fied by  adding,  "and  the  highest  degree 
of  care  consistent  with  the  practical  and 
common  use  of  the  appliances  and  cars 
on  a  freight  train  is  exacted  *  *  *  of  a 
carrier  *  *  *  in  the  transportation  of  pas- 
sengers when  fare  is  taken"  therefor, 
where  the  court  also  charges  that  a  car- 
rier must  furnish  its  passengers  a  suit- 
able and  safe  road  and  safely  operate  its 
trains,  and  where  it  charges  that  a  car- 
rier is  required  to  use  only  such  care  as 
may  be  consistent  with  the  practical 
operation  of  the  road.  Roberts  v.  Sierra 
R.  Co.,  14  Cal.  App.  180,  111  Pac.  519, 
527. 
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of  action,  and  there  is  evidence  tending  to  sustain  each  of  them,  but  where  there 
is  a  count  or  counts  which  there  is  no  evidence  tending  to  prove,  the  court  should 
give  requested  instructions  which  explain  the  issues  between  the  parties  and  give 
proper  directions  as  to  the  requirements  of  the  law  concerning  proof.  Thus, 
where,  in  an  action  for  death  of  a  passenger  while  riding  on  the  running  board 
of  a  street  car  by  his  coming  in  contact  with  the  sides  of  a  tunnel,  the  declaration 
contained  five  counts,  and  there  was  no  evidence  in  support  of  at  least  one  of 
ihem,  it  was  error  to  give  a  general  instruction  authorizing  the  jury  to  find  for 
plaintiff,  if  they  found  he  had  made  out  his  case  as  set  forth  in  his  declaration, 
and  to  refuse  proper  instructions,  asked  by  defendant,  explaining  the  issues,  and 
that  if  the  jury  believed  there  was  no  negligence  in  the  management  of  the  train 
as  alleged,  or  that  the  negligence  alleged  in  the  other  counts  had  not  been  proved, 
their  verdict  should  be  for  defendant.^^ 

§  3329.  Conformity  to  Pleadings  and  Issues. — In  a  passenger's  action 
for  personal  injuries,  the  charge  must  be  justified  by  the  issues  raised  by  the 
pleadings  and  evidence.  A  charge  on  issues  substantially  variant  from  those 
raised  by  the  pleadings  is  erroneous  and  ground  for  reversal.^^  Either  party  has 
the  right  to  have  the  jury  confined  to  the  issue  made  by  the  pleadings  and  it  is 
error  to  refuse  a  requested  charge  which  does  this ;  ^*    or  to  so  modify  it  as  to 


32.  Duty  to  explain,  issues. — North 
Chicago  St.  R.  Co.  v.  Polkey,  203  111.  325, 
67  N.  E.  793. 

33.  Conformity  to  pleadings  and  is- 
sues.— Pensacola,  etc.,  R.  Co.  v.  Hauss- 
man,  51  Fla.  286,  40  So.  196;  Parrish  v. 
Pensacola,  etc.,  R.  Co.,  28  Fla.  251,  9  So. 
696;  Jacksonville,  etc.,  R.  Co.  v.  Neff,  28 
Fla.  373,  9  So.  653;  Hinote  i/.  Brigman, 
44  Fla.  589,  33  So.  303;  Wilkinson  v. 
Pensacola,  etc.,  R.  Co.,  35  Fla.  82,  17  So. 
71;  Louisville,  etc.,  R.  Co.  v.  Guyton,  47 
Fla.  188,  36  So.  84;  Walker  v.  Parry,  51 
Fla.   344,   40   So.   69. 

34.  In  an  action  for  injuries  to  a  pas- 
senger on  a  street  car,  the  only  theory 
on  which  plaintiff  was  entitled  to  recover 
under  her  pleadings  and  evidence  was 
that  the  car  had  stopped,  and  was  negli- 
gently started  while  the  passenger  was 
attempting  to  alight.  Defendant's  testi- 
mony was  that  the  passenger  a+lempted 
to  alight  from  the  car  while  it  was  mov- 
ing, in  disregard  of  a  warning  from  the 
conductor.  Defendant  requested  a  charge 
that  plaintiff  could  not  recover  if  the  pas- 
senger's injury  was  caused  by  her  act  in 
stepping  from  the  car  while  in  motion. 
The  court  modified  the  request  by  adding 
thereto  the  words  "after  being  warned 
by  the  conductor  not  to  do  so."  Held 
that,  while  the  instruction  as  modified 
was  proper,  yet,  as  there  could  be  no  re- 
covery, under  defendant's  evidence,  re- 
gardless of  the  question  of  warning  or  no 
warning,  the  refusal  to  give  the  requests 
as  asked  was  error.  Behen  v.  St.  Louis 
Trans.   Co.,   85   S.  W.  346,   186   Mo.  430. 

In  an  action  for  the  death  of  a  passen- 
ger by  being  throv/n  from  the  platform 
of  a  car  as  tlie  train  passed  his  destina- 
tion, defendant  held  entitled  to  an  in- 
struction that  to  entitle  plaintiff  to  re- 
cover, the  jury  must  believe  that  his  in- 


testate was  violently  thrown  from  the 
car  on  which  he  was  standing.  Boston, 
etc.,  R.  Co.  V.  Miller.  203  Fed.  968,  122 
C.   C.   A.   270. 

Failure  to  provide  place  in  car — Only 
negligence  alleged. — Where  the  sole  act 
of  negligence  alleged  was  failure  to  pro- 
vide a  proper  place  for  a  passenger  to 
ride  in  a  car,  thus  causing  him  to  ride  on 
the  platform  from  which  he  was  thrown 
by  the  swaying  of  the  train,  and  there 
was  no  allegation  that  such  swaying  was 
negligent,  the  presiding  judge  should  have 
so  instructed  on  request.  Southern  R. 
Co.  V.  Nappier,  138  Ga.  31,  74  S.  E.  778. 

Two  accidents  alleged — Occurrence  of 
first  as  claimed. — In  an  action  against  a 
street  railway  company  for  injuries,  al- 
leged to  have  been  sustained  while  at- 
tempting to  board  a  car,  caused  by  the 
sudden  starting  of  the  car,  throwing  plain- 
tiff to  the  pavement  and  across  a  parallel 
track,  where  he  was  left  unconscious  and 
run  over  by  a  car  on  such  track,  and  the 
evidence  on  the  issue  whether  plaintiff 
attempted  to  board  the  car  was  conflict- 
ing, the  refusal  to  charge  that  plaintiff 
could  not  recover,  unless  the  first  acci- 
dent occurred  as  claimed,  was  reversible 
error.  Gilcher  v.  Seattle  Elect.  Co.,  124 
Pac.   218,   69   Wash.   78. 

Allegation  of  negligence  in  boarding 
standing  car — Charge  as  to  attempt  to 
board  moving  car. — The  complaint  in  a 
passenger's  action  for  personal  injuries 
having  averred  that  the  car  was  standing 
still  when  plaintiff  attempted  to  board  it, 
and  charged  negligence  in  the  starting  of 
it  with  a  sudden  jerk  while  he  was  so 
attempting,  and  there  having  been  no 
plea  of  contributory  negligence,  but  only 
the  general  issue,  requested  instructions 
that  plaintiff  does  not  sue  for  damages 
from  attempting  to  board   a   moving  car. 
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amplify  or  enlarge  the  issue  and  then  give  it.^^  Where  a  requested  instruction 
is  predicated  on  a  theory  of  the  case  in  issue,^^  where  it  follows  the  allegations  of 
the  declaration  or  petition, ^^  or  when  the  predicate  of  the  requested  charge 
follows  the  predicate  of  the  plea  in  every  substantial  particular.^s  it  should  be 
^iven.  But  a  request  which  fails  to  state  definitely  the  issue  as  raised  by  the 
pleadings,  is  properly  refused.^^ 

Giving  Effect  to  Facts  Not  in  the  Case  Generally. — In  directing  the  jury 
as  to  the  rules  of  law  that  shall  guide  them  in  reaching  their  verdict,  the  court 
must  avoid  leading  them  away  from  the  issue  made  by  the  pleadings,  and  to 
giving  effect  to  facts  not  in  the  case.***  If  extraneous  and  irrelevant  facts  have 
been  disclosed  by  the  evidence,  which  are  likely  to  influence  the  jury,  the  latter 
should  be  admonished  to  disregard  them ;  and  a  statement  of  the  law  relating  to 
such  irrelevant  facts  without  limitation,  and  in  such  manner  as  to  naturally  lead, 
the  jury  to  believe  such  facts  effective  in  the  consideration  of  their  verdict,  will 
constitute  reversible  error,  because  inclined  to  mislead  the  jury.*i  Thus,  the 
court  should  not  charge  as  to  the  proximate  cause  where  the  only  issue  is  which 
party  was  negligent  ^^  nor  define  ordinary  and  extraordinary  care  in  an  action 


and  if  it  was  moving  when  he  attempted 
to  board  it  there  can  be  no  recovery  in 
the  action,  should  be  given.  Alabama, 
etc.,  R.  Co.  V.  Bullard,  157  Ala.  618,  -17 
So.    578. 

35.  Error  to  enlarge  issues. — Thus, 
where  in  an  action  for  personal  injuries 
by  a  passenger  on  an  electric  car,  the 
declaration  counted  on  the  breaking  of 
the  trolley  wire  through  negligence  of 
defendant,  and  did  not  allege  negligence 
in  the  operation  of  the  car,  an  instruc- 
tion asked  by  defendant,  that  a  street 
railway  company  was  not  an  insurer  of 
the  safety  of  its  passengers,  and,  if  it 
had  constructed  and  maintained  the 
trolley  wire  and  car  with  every  reason- 
able safeguard,  it  had  performed  its  duty, 
and  plaintiff  could  not  recover,  should 
have  been  given.  Baltimore  City  Pass. 
R.  Co.  V.  Nugent,  38  Atl.  779,  86  Md.  349, 
39  L.  R.  A.  161. 

Where  plaintiff's  only  grievance  was  the 
negligence  of  the  conductor,  defendant's 
requested  instruction  that  in  order  to  find 
for  plaintiff  the  jury  must  be  satisfied 
that  the  accident  causing  her  injuries  was 
due  solely  to  the  negligence  of  defend- 
ant's conductor  should  not  have  been 
modified  bj'  striking  out  the  final  word 
"conductor."  Krock  v.  Boston  Elev.  R, 
Co.,    101    N.    E.    968.   214    Mass.   398. 

36.  Charge  predicated  on  theory  of 
case  in  issue. — Where,  in  an  action  for  in- 
juries caused  by  suddenly  increasing  the 
speed  of  the  car  in  the  middle  of  a  block 
where  plaintifif  was  about  to  alight,  it  ap- 
peared that  the  usual  custom  was  for 
cars  to  stop  at  street  intersections,  so 
that  the  conductor  might  have  interpreted 
plaintiff's  signal  as  a  request  to  stop  at 
the  next  street,  it  was  error  to  refuse  an 
instruction  predicated  on  that  theory. 
Cohen  V.  Sioux  City  Tract.  Co.,  141  Iowa 
469,    119    N.    W.    964. 

37.  Following  allegations  of  petition. 
— Where  a  petition,  in  an  action  for  in- 
juries   to    a     passenger      received      while 


boarding  a  train,  alleged  that  the  trainmen 
negligently  gave  the  train  a  jerk,  causing 
the  injury,  the  carrier  was  not  respon- 
sible, if  the  injuries  were  received  by  the 
starting  of  the  train  without  a  jerk,  while 
the  passenger  was  on  the  steps,  so  that 
an  instruction  following  the  allegation  of 
the  petition  properly  submitted  the  issue 
of  negligence.  Hurt  v.  Illinois  Cent.  R. 
Co.,   140  S.   W.  650,   145   Ky.  475. 

38.  Charge  following  predicate  of  plea. 
— 'Where,  in  an  action  by  a  passenger 'for 
an  assault  by  the  conductor,  the  carrier 
sought  to  show  that  the  assault  was  in 
necessary  defense  of  the  conductor's  per- 
son, a  charge  that  if  the  passenger  first 
struck  the  conductor,  and  the  conductor 
only  struck  the  passenger  to  protect  him- 
self from  assault,  the  jury  should  find  for 
the  carrier,  was  proper.  Alabama,  etc., 
R.  Co.  V.  Sampley,  169  Ala  373,  53  So. 
142. 

39.  Failure  to  state  issue. — -West  Chi- 
cago St.  R.  Co.  V.  McCafferty,  220  111. 
476.    77   l\t.    E.    153. 

Where  a  declaration  against  a  street 
railroad  for  injuries  to  a  passenger  al- 
legedthat,  while  plaintiff  was  in  the  act 
of  alighting  from  the  car,  defendant 
started  the  same  before  plaintiff  had  an 
opportunity  to  alight  therefrom,  a  charge 
to  find  for  defendant,  if  the  preponder- 
ance of  the  evidence  failed  to  show  that 
plaintiff  fell  by  reason  of  the  car  being 
started  before  she  had  an  opportunity  to 
alight  therefrom,  was  properly  refused, 
in  that  it  failed  to  definitely  state  the  is- 
sue presented  by  the  pleadings.  West 
Chicago  St.  R.  Co.  v.  McCafferty,  77  N. 
E.   153,   220   111.   476. 

40.  Giving  effect  to  facts  not  in  case. — 
Indiana  R.  Co.  v.  Maurer,  160  Ind.  25, 
66  N.   E.   156. 

41.  Indiana  R.  Co.  v.  Maurer,  160  Ind. 
25,   66   N.   E.   156. 

42.  Proximate  cause. — Where  plaintiff 
alleged  that,  while  alighting  from  defend- 
ant's train  at  a  station,  he  was  violently 
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for  an  assault  upon  a  passenger  by  a  servant  of  the  carrier.*^ 

Must  Limit  Carrier's  Negligence  to  That  Alleged.— The  plaintiff  is  not 
entitled  to  instructions  on  any  other  theory  than  that  of  the  declaration.**  The 
plaintiff  can  recover  only  upon  the  complaint  he  makes;  that  is,  he  can  not 
complain  of  one  thing,  and  recover  of  another.^^  The  allegations  of  the  petition 
furnish  the  basis  for  recovery  and  are  controlling  on  the  trial,  not  only  as  to  the 
evidence,  but  also  as  to  the  instructions  of  the  court.  The  verdict  and  findings  of 
the  jury  must  be  within  the  issues  joined  by  the  pleadings,  and  should  not  be  in- 
fluenced by  considerations  which  are  foreign  to  such  issues.  To  authorize  the 
jury  to  return  a  verdict  in  favor  of  the  plaintiff,  upon  a  ground  entirely  differ- 
ent from  that  laid  in  the  petition,  is  error.*®  Hence,  the  charge  must  limit  the 
consideration  of  the  jury  to  the  specific  negligence  alleged  in  the  petition  or 
declaration  and  not  give  the  jury  a  roving  commission  to  find  negligence  by  de- 
fendant, whether  within  the  issue  or  not.*''     It  must  not  authorize  a  recovery 


thrown  down  and  injured  by  defendant's 
neg'ligence  in  startinsr  the  train  suddenly, 
and  defendant  alleged  that  plaintiff's  in- 
juries were  due  to  his  negligence  in 
jumping  from  a  moving  train,  the  only 
issue  raised  was  as  to  which  party  was 
negligent;  rendering  an  instruction  as  to 
proximate  cause  erroneous,  as  mislead- 
ing. Gulf,  etc.,  R.  Co.  V.  Rowland,  38  S. 
W.   756,   90   Tex.   365. 

43.  Defining  ordinary  and  extraordinary 
care. — In  an  action  against  a  street  rail- 
way company  for  an  assault  upon  a  pas- 
senger by  the  motorman,  where  no  negli- 
gence of  the  motorman  or  other  em- 
ployee of  the  defendant  was  alleged,  the 
law  relating  to  the  extraordinary  care  due 
by  carriers  to  passengers  was  not  in- 
volved, and  a  charge  defining  ordinary 
and  extraordinary  care  was  improper. 
Savannah  Elect.  Co.  v.  Pritchard,  66  S, 
E.    952,    133    Ga.    747. 

In  an  action  against  a  street  railway 
company  by  a  passenger  for  an  assault 
by  the  motorman,  where  no  negligence 
of  the  motorman  or  of  an  employee  of 
the  company  was  alleged,  a  charge  that 
when  one  becomes  a  passenger  a  carrier 
owes  him  extraordinary  diligence,  includ- 
ing protection  from  itself  and  its  officers 
and  employees,  as  well  as  from  fellow 
passengers,  and  in  some  instances  from 
the  outside  public,  and  that  the  conductor 
or  other  agents  of  the  carrier  must  ex- 
ercise to  passengers  a  protecting  atti- 
tude, must  not  lose  their  temper,  but  must 
use  forbearance  until,  in  the  protection 
of  other  passengers  or  themselves,  such 
forbearance  ceases  to  be  right,  and  that 
the  jury  should  make  the  various  grada- 
tions of  duty  to  a  passenger,  first,  ex- 
traordinary diligence,  and  with  that  for- 
bearance, reasoning  with  a  passenger  be- 
fore applying  force,  was  error,  being  not 
applicable.  Savannah  Elect.  Co.  v. 
Pritchard,  66  S.  E.  953,  133   Ga.  747. 

44.  Must  limit  negligence  to  that  al- 
leged.— The  theory  of  the  declaration  and 
proof  of  plaintiff  being  that  she  was 
thrown  from  the  steps  of  defendant's  car 
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by  "a  sudden  and  violent  jerk"  of  the 
train  after  it  had  stopped,  and  while  she 
was  attempting  to  alight,  and  defendant's 
theory  being  that  she  was  injured  by 
jumping  from  the  train  while  in  motion, 
and  without  invitation,  plaintiff  is  not  en- 
titled to  an  instruction  on  the  theory  of 
the  injuries  having  resulted  from  an  "ex- 
press or  implied  invitation"  to  get  off 
the  train  while  in  motion.  Payne  v. 
Nashville,  etc.,  R.  Co.,  106  Tenn.  (32 
Pickle)    167,   61    S.   W.   86. 

45.  Complaint  bases  for  recovery. — ^In- 
diana R.  Co.  V.  Maurer,  160  Ind.  35,  66  -M. 
E.  ]56. 

46.  Chicago,  etc.,  R.  Co.  v.  Bell,  1  Kan. 
App.    71,    41    Pac.    309. 

47.  Johnston  v.  Cedar  Rapids,  etc.,  R. 
Co.,   141   Iowa   114,   119   N.   W.  S8C. 

Where  recovery  is  sought  on  the 
ground  of  specific  negligence,  alleged  in 
the  petition,  that  defendant  so  carelessly 
and  negligently  operated  its  cars  that  the 
car  in  which  plaintiff  was  riding  was 
caused  to  collide  with  another  car  of  de- 
fendant, the  court  should  limit  the  con- 
sideration of  the  jury  to  such  specific 
negligence.  Davidson  v.  St.  Louis  Trans. 
Co.,  109   S.  W.   583,  311   Mo.   330. 

Where,  in  an  action  for  injuries  to  a 
passenger  while  attempting  to  board  a 
train,  the  sole  issue  raised  by  the  evi- 
dence was  whether  there  had  been  any 
such  sudden  movement  or  jerk  of  the 
train  as  alleged,  the  court  properly  re- 
fused to  charge  that,  if  plaintiff  v/as  a 
passenger  and  was  injured  while  she  was 
in  the  exercise  of  ordinary  care,  such 
facts  were  prima  facie  evidence  of  de- 
fendant's negligence  and  liability;  the 
rule  of  res  ipsa  loquitur  being  unavail- 
able to  create  a  liability  not  within  the 
issues  as  made.  Irvine  v.  Delav/are,  etc., 
R.    Co.,   184   Fed.   664,   106   C.   C.   A.   600. 

Where,  in  an  action  for  injuries  to  a 
passenger  by  an  alleged  premature  start 
of  the  train  throwing  her  to  the  ground, 
the  jerk  of  the  train  was  denied,  and  the 
court  charged  that,  if  there  was  no  jerk, 
there  was  no  negligence,  in  which   event 
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whether  the  injury  occurred  in  the  manner  set  forth  in  the  declaration  or  not,** 


defendant  was  not  bound  to  show  how 
plaintiff's  hip  was  broken,  whether  she 
fell  from  the  platform  or  caught  her 
skirt,  etc.,  there  was  no  error  in  grant- 
ing defendant's  further  request  to  charge 
that  if  plaintiff  accidentally  slipped  from 
the  steps  of  the  car  to  the  ground,  .or 
stumbled  and  fell  before  reaching  the 
steps,  she  could  not  recover.  Irvine  v. 
Delaware,  etc.,  R.  Co.,  184  Fed.  664,  106 
C.   C.   A.   600. 

An  instruction,  in  a  personal-  injury 
action  against  a  street  railwa_y  company, 
that,  if  it  could  have  avoided  the  collision 
by  exercising  the  highest  degree  of  care 
consistent  with  the  practical  operation 
of  the  road,  plaintiff  could  recover,  was 
erroneous  for  not  limiting  the  company's 
negligence  to  that  charged  in  the  dec- 
laration. Ratner  v.  Chicago  City  R.  Co., 
84  N.  E.  201,  233  111.  169,  reversing  judg- 
ment 133   III.  App.  628. 

In  an  action  for  injuries  to  a  passen- 
ger, a  request  to  charge  that  plaintiff 
must  recover  on  proof  of  the  acts  of 
negligence  set  out  in  the  declaration,  and 
that  proof  of  any  other  act  or  acts  of 
negligence  of  defendant's  employees 
would  not  authorize  recovery,  unless  the 
jury  was  satisfied  from  the  evidence  that 
the  negligence  alleged  had  been  satis- 
factorily proven,  was  properly  refused, 
as  liable  to  mislead  the  jury  to  believe 
that  plaintiff  would  be  entitled  to  re- 
cover, if  defendant  was  guilty  of  negli- 
gence other  than  that  pleaded,  if  the  jury 
further  believed  that  the  acts  of  negli- 
gence charged  had  been  proven.  Wrights- 
ville,  etc.,  R.  Co.  V.  Joiner,  136  Ga.  149, 
71  S.  E.  126. 

48.  Authorizing  recovery  for  injury  in 
manner  other  than  that  declared  on. — 
Louisville,  etc.,  R.  Co.  v.  Croxton,  63 
Fla.    223,    58    So.    369. 

In  an  action  by  a  passenger  for  in- 
juries received  while  alighting  from  a 
moving  train,  where  he  does  not  base  his 
right  to  recover  on  the  negligence  of  the 
company  in  failing  to  afford  him  a  safe 
landing  place  and  a  safe  means  of  egress 
from  the  point  where  he  alighted,  nor 
upon  their  negligence  in  not  leaving  him 
at  a  place  where  he  would  be  safe  after 
alighting  but  upon  the  failure  of  the  em- 
ployees to  obey  the  rules  of  the  company 
requiring  the  train  to  come  to  a  full  stop 
at  the  point  where  he  alighted  so  that 
he  could  alight  in  safety,  it  is  not  er- 
ror for  the  court  to  fail  to  instruct  that 
it  is  the  duty  of  the  company  not  only 
to  land  the  passenger  safely  but  to  leave 
him  at  a  place  where  he  will  be  safe  after 
landing.  Sanders  v.  Southern  R.  Co.,  107 
Ga.  132,  32  S.  E.  840. 

Under  a  petition  charging  the  negli- 
gent starting  of  the  street  car  which 
plaintiff    was    boarding,    by    the    carrier's 


invitation,  at  a  point  where  passengers 
were  discharged  and  received,  it  was  er- 
ror to  give  an  instruction  allowing  a  re- 
covery, under  the  humanitarian  or  last 
clear  chance  doctrine,  and  without  the 
relation  of  passenger  and  carrier  neces- 
sarily existing.  Peterson  v.  Metropolitan 
St.  R.   Co.,  Ill  S.  W.  37,  211  Mo.  498. 

The  instruction,  in  an  action  counting 
on  negligence  in  starting  up  a  car  while 
plaintiff  was  attempting  to  board  it  when 
it  was  standing  still,  that  if  plaintiff  at- 
tempted to  board  it  when  it  was  dan- 
gerous to  do  so  because  of  its  rapid 
speed,  and  because  of  this  plaintiff  fell 
and  was 'injured,  then,  if  the  injury  wa.'i 
so  caused  by  defendant's  negligence,  ver- 
dict should  be  for  plaintiff,  is  erroneous, 
as,  under  the  facts  hypothesized,  plain- 
tiff's negligence,  and  not  that  of  defend- 
ant, certainly  not  that  counted  on,  caused 
the  injury.  Alabama,  etc.,  R.  Co.  v.  Bul- 
lard,   157   Ala.   618,   47    So.   578. 

Where  the  petition  alleged  that,  while 
plaintiff  was  attempting  to  walk  from  the 
rear  vestibule  into  the  car,  he  stepped 
one  foot  upon  the  metallic  cover  of  the 
sand  receptacle,  and  the  other  upon  the 
metallic  part  of  the  door  sill,  and  was  in- 
jured by  an  electric  shock,  an  instruction 
to  find  for  plaintiff  if  he  stepped  upon 
said  metallic  cover  and  upon  the  metallic 
sill,  and  received  from  them  "or  either 
of  them"  an  electric  shock,  was  erroneous 
as  being  broader  than  the  allegations,  and 
authorizing  a  recovery  if  he  was  shocked 
by  stepping  on  either  the  sand  cover  or 
the  sill.  Black  v.  Metropolitan  St.  R. 
Co.,  117  S.  W.  1142,  217  Mo.  672. 

In  an  action  against  a  street  railway 
company,  where  the  only  cause  of  action 
alleged  was  willful,  unjustifiable  assault  by 
the  motorraan  upon  plaintiff,  who  was  a 
passenger,  a  charge  that  the  carrier  must 
furnish  safe  appliances  to  passengers 
while  traveling,  which  must  be  in  good 
condition,  and  inspected  with  reasonable 
care,  and  that  the  carrier  must  use  or- 
dinary care  in  the  selection  of  proper  of- 
ficials upon  their  cars,  having  in  view  the 
business  they  are  to  perform,  was  erro- 
neous. Savannah  Elect.  Co  v.  Pritchard, 
66    S.    E.    952,    133    Ga.    747. 

After  the  giving  of  an  instruction  that 
plaintiff  could  recover  if  the  car  stopped 
in  response  to  his  signal,  and  that  it  was 
then  negligently  started  with  a  jerk, 
causing  him  to  fall,  it  was  error  to  give 
another  instruction  that  plaintiff  could 
recover  though  the  car  was  not  stopped, 
and  that  plaintiff  was  warned  by  the  mo- 
lormaii  not  to  get  on,  and  plaintiff  was  in- 
jured in  attempting  to  board  the  car  while 
running  at  full  speed  by  being  dragged 
ari  unnecessary  distance,  and  this  con- 
tributed to  the  cause  of  his  injury;  the 
two  causes  of  injury  being  so  inconsistent 
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and  it  is  proper  to  refuse  a  request  which  has  that  effect.*^  In  other  words,  a 
charge  which  takes  the  case  outside  of  the  issues  therein  and  by  which  the  jury- 
is  informed  or  given  to  understand  that  they  may  deal  with  or  inquire  in  regard 
to  acts  of  negligence  on  the  part  of  the  carrier,  other  than  those  which  were  al- 
leged in  the  complaint,  is  error. °''  But  it  is  not  an  objection  to  an  instruction  that 
it  binds  the  carrier  for  liability  against  which  it  did  not  defend. ^^ 

Instances  Where  Charge  Authorized  Recovery  on  Grounds  Not  within 
Pleadings. — There  are  many  instances  in  which  an  instruction  has  been  held  to 
present  a  question  not  made  by  the  pleadings  and  evidence,  to  divert  the  attention 
of  the  jury  from  the  issues  in  the  case,  and  to  authorize  a  recovery  upon  a  ground 
entirely  different  from  that  laid  in  the  pleadings.  It  has  been  so  held  as  to  a 
charge  which  authorized  a  recovery  upon  a  claim  that  the  porter  misdirected 
plaintiff  as  to  which  train  to  take,^^  a  claim  as  to  defects  in  the  roadbed  or  ties 
or  other  material  used  in  the  road,^^  a  claim  of  a  breach  of  duty  to  keep  pas- 
senger trains,  cars  and  appliances  in  safe  condition,^*  and  competent  employees,^^ 


that  they  could  not  contribute  with  each 
other  to  produce  the  injury.  Graefe  v. 
St.  Louis  Trans.  Co.,  123  S.  W.  835,  S'J4 
Mo.   233. 

49.  In  an  action  against  a  street  cai 
company  for  injury  to  a  passenger,  where 
the  action  was  based  on  negligence  in 
suddenly  starting  the  car  as  plaintiff  was 
about  to  alight,  it  is  proper  to  refuse  a 
tendered  instruction  relating  to  negli- 
gence in  failing  to  properly  stop  the  car. 
Chicago  Union  Tract.  Co.  v.  Hanthorn, 
71  N.  E.  1022,  211  111.  367. 

50.  Citizens'  St.  «..  Co.  v.  Jolly,  161 
Ind.   80,    67    N.    E.    935. 

51.  Liability  against  which  carrier  did 
not  defend. — In  an  action  against  a  car- 
rier for  injury  to  a  passenger  caused  by 
a  car  window  sash  falling,  an  instruction 
that,  if  she  raised  the  sash  for  reasonable 
cause  until  it  was  latched,  and  the  sash 
fell  and  injured  her,  because  of  a  defec- 
tive lock,  the  carrier  was  liable,  was  not 
objectionable  as  binding  the  carrier  for 
breaks  of  the  most  recent  occurrence,  as 
well  as  latent  defects,  where  the  carrier 
did  not  defend  on  such  ground,  nor  offer 
evidence  of  an  inspection  of  the  car  or 
its  appliances  before  the  accident,  but 
insisted  upon  the  trial  that  the  window 
catch  was  in  good  condition.  Cleveland, 
etc.,  R.  Co.  V.  Hadley,  170  Ind.  S04,  82 
N.  E.  1025,  16  L.  R.  A.,  N.  S.,  527,  16  Am. 
&  Eng.  Ann.  Cas.  1,  rehearing  denied  in 
84  N.  E.  13. 

52.  Recovery  authorized  on  ground 
not  within  the  pleadings. — In  an  action 
against  a  railroad  company  for  injuries 
to  a  passenger  from  stepping  off  a  mov- 
ing train,  the  petition  charged  negligence 
in  failing  to  direct  plaintiff  what  train  to 
take.  An  instruction  stated  that  if  plain- 
tiff got  on  the  wrong  train  through  fail- 
ure of  defendant  to  have  any  one  there 
to  direct  him,  being  told  by  a  porter  on 
that  train  that  it  was  the  train  he  desired 
to  take,  and  afterwards,  on  further  ex- 
planation, told  that  it  was  not  and  di- 
rected to  jump  off,  etc.,  he  was  entitled 
to    recover.      Held    not    objectionable    on 


the  ground  that  it  authorized  a  recovery 
upon  the  misdirection  of  the  porter,  when 
the  petition  alleged  a  failure  to  give  any 
direction.  Newcomb  v.  New  York,  etc., 
R.    Co.,   81    S.  W.   1069,   182    Mo.   687. 

53.  Defects  in  road  bed,  ties,  or  other 
material. — Where  a  petition  in  an  action 
against  a  railroad  company  for  personal 
injuries  alleged,  as  the  ground  of  plain- 
tiff's claim,  negligence  on  the  part  of  the 
company  in  running  its  train  over  a  part 
of  its  track  which  had  been  undermined 
by  a  flood  of  water,  an  instruction  per- 
mitting a  recovery  for  defects  in  the  road- 
bed or  ties  or  materials  used  on  the  road 
is  erroneous.  Ely  v.  St.  Louis,  etc.,  R. 
Co.,  77   Mo.   34. 

54.  Failure  to  keep  appliances,  cars, 
etc.,  safe. — Where  the  complaint  in  an 
action  for  injuries  to  a  passenger  alleged 
negligence  in  the  operation  and  manage- 
ment by  defendant  of  its  passenger  and 
freight  trains,  an  instruction  as  to  the 
duty  of  a  earner  of  passengers  "in  keep- 
ing its  passenger  trains  and  appliances  in 
a  safe  condition"  is  erroneous.  Maynard 
V.  Oregon  R.,  etc.,  Co.,  78  Pac.  983,  46 
Ore.  15,  68  L.  R.  A.  477. 

Where,  in  an  action  against  a  carrier 
for  the  death  of  a  drover,  the  complaint 
charged  orily  a  negligent  inspection  of 
the  axle,  by  the  breaking  of  which  the 
train  was  derailed,  an  instruction  that  the 
utmost  care  in  running  and  managing  the 
train,  and  in  all  the  subsidiary  arrange- 
ments necessary  to  the  safety  of  the  de- 

55.  Competent  servants. — An  instruc- 
tion in  an  action  for  injury  to  a  passen- 
ger should  not  charge  that  it  was  defend- 
ant's duty  to  have  cars  free  from  defects 
endangering  the  lives  of  passengers,  and 
competent  men  to  operate  the  train; 
there  being  no  claim  of  defective  cars 
and  incompetent  men,  and, the  attention 
of  the  jury  being  thus  diverted  to  ques- 
tions not  relied  on.  Illinois  Cent.  R.  Co. 
V.  Vinson,  74  S.  W.  671,  35  Ky.  L.  Rep. 
38,  rehearing  denied  in  76  S.  W.  167,  35 
Ky.   L.   Rep.   652. 
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a  claim  as  to  negligent  operation  of  the  train.se  a  claim  that  the  bell  on  a  car  on 
a  parallel  track  was  not  sounded,^''  a  claim  as  to  liability  where  a  passenger  at- 
tempted to  leave  car  before  it  came  to  a  stop,^^  a  claim  as  to  a  breach  of  the  duty 
of  the  conductor  to  render  assistance  to  alighting  passengers, ^^  a  claim  that  a  jolt 
or  jerk  of  the  car  was  due  to  another  cause  than  going  over  an  old  or  worn 
frog  or  switch,®"  a  claim  of  negligence  in  not  having  a  special  officer  on  board  a 


ceased,  was  required,  was  erroneous,  as 
requiring  care  with  regard  to  appliances 
as  to  which  no  negligence  was  alleged. 
Western  Maryland  R.  Co.  v.  State,  53 
Atl.    969,    9.5    Md.    637. 

Defective  cars. — Illinois  Cent.  R.  Co. 
V.  Vinson,  25  Ky.  L.  Rep.  38,  74  S.  W. 
671,  rehearing  denied  in  25  Ky.  L.  Rep. 
652,    76    S.    W.    167. 

An  instruction,  in  an  action  against  a 
street  railway  for  personal  injuries,  to 
find  for  plaintiff  if  the  accident  was 
caused  by  a  faulty  construction  of  the 
car,  is  properly  refused  where  the  writ 
did  not  allege  that  the  injury  was  caused 
by  a  defect  in  the  car,  and  there  was  no 
evidence  of  a  defect,  and  no  claim  till  the 
closing  argument,  that  there  was  one. 
Douyette  v.  Nashua  St.  Railway,  44  Atl. 
104,   69  N.   H.   625. 

56.  Negligent  operation  of  train. — 
Where  no  negligence  was  complained  of 
or  shown  by  the  evidence,  except  the 
failure  to  maintain  the  track  in  a  safe 
condition,  it  was  reversible  error  to 
charge  that  if  the  injuries  were  caused  by 
the  carelessness  of  defendant  in  the  main- 
tenance of  its  track  "or  the  operation  of 
its  train,"  without  the  passenger's  fault, 
the  jury  should  find  for  plaintiff.  St. 
Louis,  etc.,  R.  Co.  v.  Sweet,  40  S.  W.  463, 
63    Ark.    563. 

57.  Car  on  parallel  track — Failure  to 
ring  bell. — In  an  action  for  the  death  of  a 
passenger  while  riding  on  the  inside  run- 
ning board  of  a  car  from  contact  with  a 
car  from  the  opposite  direction  on  the 
other  track,  after  a  statement  by  the  court 
that  the  only  question  that  would  be  sub- 
mitted was  whether  deceased  was  forced 
into  his  position  by  the  pressure  of  pas- 
sengers permitted  to  board  after  de- 
ceased, or  whether  he  voluntarily  as- 
sumed such  position,  it  was  error  to  in- 
struct that,  if  the  bell  on  the  car  that 
struck  him  was  not  sounded,  plaintiff 
might  recover.  Kalis  v.  Detroit  United 
Railway,  119  N.  W.  906,  155  Mich.  485. 

58.  Alighting  from  moving  car. — In  an 
action  by  a  passenger  against  a  street 
car  ccmoany,  where  the  only  issues  were 
whether  the  defendant  had  negligently 
started  its  car  as  the  plaintiff  v/as  about 
to  alight,  or  whether  the  plaintiff  had  at- 
tempted to  leave  the  car  before  it  came 
to  a  full  stop,  an  instruction  upon  the 
liability  of  the  defendant,  if  plaintiff  at- 
tempted to  leave  the  car  while  it  was 
slowing  down,  and  before  it  came  to  a 
full    stop,    and    while    so    moving    it   was 


suddenly  started,  was  improper,  not  be- 
ing applicable  to  the  issues.  I^exington 
R.  Co.  V.  Lowe,  13(i  S.  W.  618,  143  Ky. 
339. 

'Where,  in  an  action  for  injuries  to  a 
passenger  on  a  street  car,  the  issues  are 
whether  plaintiff  was  injured  by  the  rare- 
less  starting  of  the  car  after  it  had 
stopped *or  by  her  own  negligence  in  at- 
tempting to  board  it  before  it  had 
stopped,  it  is  error  to  instruct  that  if  the 
car,  even  if  not  quite  at  a  standstill,  was 
moving  with  such  extreme  slowness  that 
a  person  might  fairly  undertake  to  board 
it,  and  while  plaintiff  was  about  board- 
ing it  the  conductor  suddenly  started  it, 
so  that  it  moved  forward  V/ith  a  jerk,  de- 
fendant's negligence  would  be  estab- 
lished. Metropolitan  St.  R.  Co.  v.  Hud- 
son,  113    Fed.   449,   51   C.   C.   A.   283. 

59.  Failure  to  assist  passenger  from 
car. — ^Where  the  sole  allegation  of  neg- 
ligence in  an  action  for  injuries  was  the 
untimely  starting  of  a  street  car  before 
plaintiff  had  time^to  alight,  an  instruc- 
tion that,  if  defendant's  employees  failed 
to  assist  plaintiff  in  leaving  the  car,  de- 
fendant would  be  guilty  of  negligence, 
was  error,  though  evidence  on  such  issue 
was  received  at  the  trial  without  objec- 
tion. Indiana  R.  Co.  v.  Maurer,  66  N.  E. 
156,   160   Ind.   25. 

Where  the  only  negligence  alleged,  in 
a  railroad  passenger's  action  for  personal 
injuries  in  alighting,  was  the  absence  of 
a  footstool  on  the  platform  and  of  proper 
station  lights,  instructions  as  to  the  duty 
of  the  conductor  to  render  other  assist- 
ance to  alighting  passengers  than  the 
placing  of  the  footstool  and  having 
proper  lights  were  inapplicable.  Single- 
tary  v.  Seaboard  Air  Line  Railway,  71  S. 
E.  57,   88   S.   C.   565. 

60.  Cause  of  jerk  or  jolt. — .Where  the 
complaint  in  an  action  by  a  passenger 
against  a  street  railroad  for  negligent  in- 
juries alleged  that  plaintiff  was  thrown 
off  the  car  and  injured  by  reason  of  a 
severe  jolt  or  jerk  of  the  car,  caused  by 
its  going  over  a  switch  or  a  frog  which 
was  old  and  worn,  it  was  error  to  in- 
struct the  jury  that  they  might  inquire 
not  only  whether  the  jolt  of  the  car  was 
caused  by  the  old  and  worn  frog  or 
switch,  but  also  whether  the  jolt  was 
due  to  "any  other  cause,  which  the  de- 
fendant could  have  guarded  against  by  the 
exercise  of  the  highest  degree  of  skill 
and  foresight."  Citizens'  St.  R.  Co.  v. 
Jolly,  67  N.   E.  935,  161  Ind.  80. 
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boat  to  protect  the  passengers,*' ^  and  a  claim  of  negligence  in  permitting  plaintiff 
to  remain  in  the  car  after  it  reached  its  destination.*^  Other  instances  will  be 
found  in  the  footnotes  to  the  preceding  text  paragraph. 

Charges  Held  to  Confine  Recovery  to  Grounds  Alleged. — There  are  many 
instances  where  a  charge  in  a  passenger's  action  for  personal  injuries  has  been 
held  not  to  enlarge  the  issues  and  permit  a  recovery  on  grounds  not  set  forth  in 
pleadings.  It  has  been  so  held  as  to  a  charge  reciting  the  negligence  pleaded  and 
charging  that  no  other  acts  or  conduct  on  defendant's  part  would  authorize  a 
recovery ,®3  a  charge  to  find  for  defendant  if  the  injury  occurred  in  any  other 
way  than  set  out  in  an  instruction  based  on  plaintiff's  contention,**  and  as  to  a 
charge  that  the  carrier  was  liable  for  injuries  caused  by  a  collision  if  the  injury 
was  the  result  of  slight  negligence.*^  Also,  it  was  so  held  where  it  was  claimed 
that  a  charge  in  a  suit  for  negligence  in  managing  and  controlling  a  car  author- 
ized a  verdict  for  the  plaintiff,  if  the  cable  machinery  was  defective,**  and  as  to 


61.  Failure  to  have  police  officer  on 
car. — The  plaintiff  was  injured  by  being 
attacked  by  a  stranger  while  a  passen- 
ger on  the  defendant's  steamboat.  The 
sole  issue  made  by  the  pleadings  in  the 
case  was  "that  the  master  and  crew,  dis- 
regarding their  duty  in  the  premises, 
made  no  effort  to  stop  and  quell  said 
brawl  and  fight,  or  to  protect  the  pas- 
sengers from  assaults,"  etc.  The  trial 
judge  submitted  to  the  jury  the  question 
as  to  whether  the  defendants  were  not 
negligent  in  not  having  a  special  officer 
on  the  boat  to  protect  the  passengers. 
Held,  that  such  submission  was  so  clearly 
outside  the  issue  as  to  be  reversible  er- 
ror. Patridge  v.  Woodland  Steamboat 
Co.,  49  Atl.  726,  66  N.  J.  L.  290. 

62.  Permitting  passenger  to  remain  in 
car  after  reaching  destination. — ^Where  the 
petition  in  an  action  for  personal  injuries 
alleged  that  the  injury  v/as  caused  b}' the 
negligent  management  of  a  train,  which 
was  violently  backed  into  a  car  on  which 
plaintiff  was  a  passenger,  it  was  error  to 
instruct  that  the  jury  might  find  for 
plaintiff  if  defendant  was  negligent  in 
permitting  plaintiff  to  remain  in  the  car 
after  it  reached  its  destination,  regard- 
less of  the  negligent  handling  of  the 
train,  though  there  was  evidence  that  de- 
fendant's employees  negligently  failed  to 
notify  plaintiff  to  leave  the  car  after  it 
reached  its  destination.  Chicago,  etc.,  R. 
Co.  V.  Bell,  1   Kan.  App.  71,  41  Pac.  209. 

63.  Charges  held  to  confine  recovery  to 
grounds  alleged. — ^Where,  in  an  action 
for  injuries  to  a  street  car  passenger,  the 
petition,  which  was  unamended,  alleged 
that  the  car  was  started  suddenly  and 
rapidly,  and  that  defendant's  servants 
should,  or  by  diligence  could,  have  known 
that  plaintiff  was  in  the  act  of  boarding, 
an  instruction  correctly  reciting  the  neg- 
ligence pleaded,  and  charging  that  no 
other  acts  or  conduct  on  defendant's  part 
would  authorize  a  recovery,  and  if  plain- 
tiff failed,  by  a  preponderance  of  the 
proof,  to  show  that  she  received  her  in- 
juries as  alleged,  she  could  not  recover, 
was  not  error.  Sterrett  v.  Metropolitan 
St.  R.  Co.,  133   S.  W.  877,  225  Mo.  99. 


64.  Where,  in  an  action  for  injuries  to 
a  passenger  alleged  to  have  been  oc- 
casioned by  a  lurch  of  the  train  as  he 
alighted,  defendant  claimed  that  the  in- 
jury was  caused  by  plaintiff  falling  from 
the  train  at  another  place  w-hile  drunk, 
an  instruction  to  find  for  defendant,  if 
plaintiff  received  his  injury  in  any  other 
way  than  set  out  in  an  instruction  based 
on  plaintiff's  contention,  sufficiently  pre- 
cludes recovery,  if  plaintiff  fell  from  the 
train  at  such  other  place.  Louisville, 
etc.,  R.  Co.  V.  Deason,  96  S.  W.  1115,  29 
Ky.   L.   Rep.   1259. 

65.  In  an  action  for  the  death  of  a 
street  car  passenger  from  injuries  caused 
by  the  car  in  which  he  was  riding  collid- 
ing with  an  obstruction  on  the  track 
while  the  passenger  was  riding  on  the 
footboard  of  the  car  preparatory  to  get- 
ting off,  the  charge  being  negligence,  in 
that  the  collision  could  have  been  avoided 
with  ordinary  care,  an  instruction  that 
the  carrier  is  liable  if  the  injury  was  the 
result  of  even  slight  negligence  in  the  man- 
agement of  the  train,  is  not  erroneous  as 
enlarging  the  issue.  Sweeney  v.  Kansas 
City  Cable  R.  Co.,  51  S.  W.  682,  150  Mo. 
385. 

66.  In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  the  declaration  al- 
leged negligence  in  managing  and  con- 
trolling the  car  and  in  causing  it  to  start 
suddenly  and  violently,  and  the  court  in- 
structed that  in  order  to  entitle  plaintiff 
to  recover  he  must  prove  by  a  prepon- 
derance of  the  evidence  that  he  was  in 
the  exercise  of  ordinary  care,  and  if  the 
injury  resulted  from  an  accident,  and  not 
from  the  negligence  of  defendant,  the 
verdict  should  be  for  defendant,  and  the 
court  also  instructed  that  it  was  the  duty 
of  defendant  to  do  all  that  human  care, 
vigilance,  and  foresight  could  reasonably 
do  to  prevent  an  accident  to  plaintiff. 
There  was  no  evidence  introduced  to 
prove  any  negligence,  except  that  charged 
in  the  declaration.  Held,  that  the  in- 
structions were  not  erroneous,  on  the 
ground  that  the  jury  might  have  under- 
stood that  they  could  find  for  defendant, 
if  they  believed  the  cable  machinery  was 
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a  charge  in  an  action  for  injury  received  by  the  starting  of  a  car  which  was 
claimed  to  authorize  a  verdict  for  other  negligence.^^ 

Permitting  Defense  Not  Relied  on. — In  a  passenger's  action  for  personal 
injuries  the  charge  should  not  permit  a  defense  on  grounds  not  relied  on  by  the 
carrier.**  There  are  also  many  instances  in  which  instructions  have  been  held 
to  present  a  defense  not  tendered  by  the  plea  or  answer,  to  wit,  a  defense  that 
the  carrier  had  a  right  to  exclude  plaintiff  from  its  train  because  of  intoxication,®^ 
that  the  car  started  from  a  cause  beyond  the  carrier's  control,'^"  that  the  car 
slopped  for  a  purpose  other  than  to  take  on  passengers,''^  and  a  defense  that  the 
car  stopped  a  sufficient  time  to  enable  the  plaintiff  by  the  use  of  ordinary  care  to 
i.light  before  the  jar  occurred.''^ 

Narrowing  or  Withdrawing  Issue. — The  question  of  negligence  arising 
from  defective  platform  and  lights,  having  been  submitted  to  the  jury,  was  not 
withdrawn  from  their  consideration  by  a  charge  that  "this  case  must  be  treated 
precisely  as  though  this  suit  had  been  brought  directly  against  the  conductor  and 


defective  or  out  of  repair.  Chicago  Union 
Tract.  Co.  v.  Lowenrosen,  78  N.  E.  813, 
222    111.    506,   affirming   judgment   125    111. 

App.  194.  ,       .   .     .  .      . 

67.  In  an  action  for  mjunes  received 
by  the  starting  of  a  street  car  while 
plaintiff  was  boarding  it,  an  instruction 
that  if  the  jury  believe  from  a  prepond- 
erance of  the  evidence  that  certain  facts 
enumerated  as  set  forth  in  the  general 
allegations  of  the  complaint  occurred, 
and  that  such  conditions  resulted  solely 
from  the  negligence  of  the  servants  of 
defendant  carrier  as  charged,  then  plain- 
tifif  was  entitled  to  recover,  confined  the 
jury  to  a  consideration  of  the  facts  and 
circumstances  relating  to  plaintiff's  at- 
tempt to  board  the  car,  and  the  manner 
of  its  startini?.  and  the  injury  sustained 
as  alleged  in  the  complaint,  and  was  not 
objectionable  either  as  failing  to  confine 
the  iury  to  a  consideration  of  the  acts  ot 
neelisence  charged  and  sustained  bythe 
evidence,  or  as  withdrawing  from  the  iury 
the  auestion  whether  defendant's  act  in 
startino-  the  car  under  the  circumstances 
was  neeligent.  Denver  City  Tramway 
Co.  V.   Cowan.   51   Colo.   64.   116  Pac.  136. 

Where  the  injury  complained  of  was 
alleged  to  have  been  caused  by  the  pre- 
mature startini?  of  a  street  car  while 
plaintiff  was  trvine-  to  get  off.  an  mstruc- 
tion  defining  the  duties  of  railroad  com- 
panies to  passengers  leaving  trams  or 
cars  and  then  statinsr  that  any  breach 
of  these  duties  would  be  such  neglieence 
as  the  jury  might  take  cotrnizance  of,  was 
not  erroneous,  as  authorizins  a  recovery 
for  negligence  not  charged  in  the  com- 
plaint. Gilmore  r'.  Seattle,  etc.,  R.  Co., 
69  Pac.  743.  29  Wash.  150. 

68  Permitting  defense  not  relied  on.— 
Payne  v.  Springfield  St.  R.  Co.,  203  Mass. 
425,    89    N.    E.    536. 

69.  Defendant,  in  its  answer  and  on 
the  trial,  having  justified  the  action  of 
its  employee  in  seizing  plaintiff,  in  order 
to  prevent  him  from  boarding  a  train, 
exclusively    upon    the    ground    that    such 


action  was  taken  for  plaintiff's  safety,  in 
view  of  the  facts  that  he  was  intoxicated, 
and  that  the  train  was  already  in  motion, 
the  court  properly  refused  to  instruct 
the  jury  that  defendant  had  a  right  to 
exclude  plaintiff  from  the  train  on  the 
ground  that  he  was  an  unfit  passenger 
because  of  his  intoxication,  as  not  being 
applicable  to  the  issues  tendered  by  the 
answer.  Harrold  v.  Winona,  etc.,  R. 
Co.,  47  Minn.  17,  49  N.  W.  389. 

70.  In  an  action  for  injuries  to  a  pas- 
senger alighting  from  a  street  car,  there 
was  no  necessity  for  instructions  on  the 
care  to  be  exercised  by  defendant  in  pre- 
venting the  sudden  starting  of  the  car, 
where  there  was  no  claim  by  defendant 
that  the  car  had  started  from  a  cause  be- 
yond its  control,  but  its  defense  was  a 
denial  that  the  car  had  stopped  for  the 
passenger  to  alight,  but  was  moving  at  a 
speed  rendering  it  dangerous  for  her  to 
so  do.  Reagan  v.  St.  Louis  Trans.  Co., 
79   S.   W.   435,   180   Mo.   117. 

71.  In  an  action  for  injuries  while 
boarding  a  street  car,  where  defendant's 
theory  was  that  no  invitation  had  been 
given  to  plaintiff  to  become  a  passenger, 
because  the  car  was  stopped  for  other 
purposes  and  plaintiff  was  not  seen  by 
the  conductor  or  motorman,  requests 
based  on  the  theory  of  the  withdrawal 
of  an  invitation  which  had  been  held  out 
by  the  carrier  were  properly  refused. 
Payne  v.  Springfield  St.  R.  Co.,  89  N.  E. 
536,   203    Mass.   425. 

72.  Where,  in  an  action  for  injury  to  a 
passenger  on  a  freight  train,  the  sole  is- 
sue was  whether  or  not  there  was  an  un- 
usual jar  of  the  train  at  the  time  the  pas- 
senger attempted  to  alight,  and  whether 
or  not  he  was  thrown  forward  and  down 
in  the  caboose  and  thereby  injured,  an 
instruction  that,  if  the  train  stopped  a 
sufficient  time  to  have  permitted  the  pas- 
senger by  the  use  of  ordinary  care  to 
alight  before  the  jar  occurred,*  there 
could  be  no  recovery,  was  properly  re- 
fused. St.  Louis,  etc.,  R.  Co.  v.  Jackson, 
93  Ark.  119,  124  S.  W.  241. 
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•engineer,  if  the  accident  happened  through  the  fault  of  the  conductor  and  en- 
gineer." ^3 

Hypothesizing  Verdict  on  Less  than  Law  Requires. — In  a  passenger's  ac- 
tion for  personal  injuries,  where  the  jury  might,  under  the  pleadings  and  evi- 
dence, have  found  for  the  opposite  party  on  less  than  is  hypothesized  in  the  re- 
quest, it  is  proper  to  refuse  it.  Thus,  where,  in  an  action  against  a  railway  com- 
pany, negligence  was  charged  in  one  count  in  starting  the  car  with  a  jerk,  and 
in  another  with  suddenly  stopping,  an  instruction  that  if  the  jury  "believe  from 
the  evidence  that  by  the  starting  of  the  car  the  plaintiff  was  not  jerked,  slung,  or 
thrown  one  way,  and  by  the  stopping  of  the  car  she  was  not  jerked,  slung,  or 
thrown  the  other  way,  the  verdict  must  be  for  the  defendant,"  was  properly  re- 
fused.'^* And  in  an  action  for  an  injury  plaintiff  received  while  riding  without  a 
ticket,  but  ready  to  pay  fare,  on  the  steps  of  a  baggage  car,  where  the  declara- 
tion was  based  on  the  hypothesis  that  he  was  a  passenger,  and  that  was  a  fact  in 
issue,  an  instruction  which  permitted  a  recovery  if  the  carrier  was  grossly  negli- 
gent, although  plaintiff  was  not  a  passenger,  was  erroneous. '''^ 

Manner  of  Injury  SpecificaUy  Declared. — Where  the  pleader  does  not 
content  himself  with  the  general  allegations  of  injury  through  negligent  opera- 
tion of  the  train  or  car,  but  declares  the  specific  manner  of  the  injury  in  sep- 
arate counts,  the  action  should  be  tried  upon  that  theory  and  the  charge  of  the 
■court  confined  thereto.  Where  the  declaration  alleges  specifically  that  plaintiff 
was  injured  by  being  thrown  from  a  car,  it  is  error  to  charge  on  the  theory  that 
he  was  compelled  to  jump  therefrom.'^^ 

Singling  Out  One  of  a  Combination  of  Circumstances. — In  a  passenger's 
action  for  personal  injuries  where  the  accident  was  alleged  to  have  been  caused 
Ijy  a  combination  of  circumstances,  an  instruction  which  singles  out  one  of  the 
causes  of  defendant's  alleged  negligence,  and  makes  a  recovery  dependent  on 
it  alone,  is  objectionable.''"^  In  an  action  for  injuries  to  a  passenger,  an  in- 
struction that,  if  the  jury  believed  from  the  evidence  that  the  station  platform 
.and  all  its  parts  was  not  lighted,  but  that  such  lack  of  light  did  not  cause  plain- 
tiff's injury,  or  that  there  was  sufficient  light  where  plaintiff  alighted,  then  it 
was  immaterial  whether  other  portions  of  the  platform  were  sufficiently  lighted 
■or  not,  was  not  objectionable  as  singling  out  one  of  the  causes  of  defendant's 
.?.lleged  negligence,  and  as  charging  that,  if  the  conductor  and  brakeman  had 
lanterns,  that  was  sufficient  to  relieve  the  carrier  from  its  duty  to  have  its  plat- 
form sufficiently  lighted.'^* 

Complaint  Composed  of  More  than  One  Count. — Where  the  complaint  in 
a  passenger's  action  for  personal  injuries  is  composed  of  more  than  one  count 

73.  Narrowing  or  withdrawing  issue.—  that  the  plaintiff,  at  the  time  of  his  in- 
Doyle  V.  Boston,  etc.,  R.  Co.,  82  Fed.  869,  jury,  was  attempting  to  obtain  a  free 
27  C.  C.  A.  264.  ride   without   the   consent   of   the    defend- 

74.  Hypothesizing  verdict  on  less  than  ant,  or  its  agents.  If  such  was  the  fact, 
law  requires.— Birmmgham  R.,  etc.,  Co.  the  defendant  can  be  held  liable  only  for 
V.   Ellard,  135  Ala.  433,  33  So.  376.  the      consequences     of    gross     negligence 

75.  Chicago,  etc.,  R.  Co.  v.  Mehlsack,  amounting  to  willful  or  wanton  miscon- 
131  111.  61,  23  N.  E.  812,  19  Am.  St.  Rep.  duct;  and  such  is  not  the  negligence 
17;   S.  C,  44  III.  App.  124.  charged    in    the     declaration."       Chicago, 

"The    above-mentioned   mstruction    re-  etc.,  R.  Co.  v.  Mehlsack,  131  111.  61,  23  N. 
•quired    a    verdict    of    guilty    upon     mere  jr.  §13,  ]9  Am.  St.  Rep.  17. 
TDroof  that   the  injury  complained   oi  was  ^^    Manner   of    injury    specifically    de- 
caused   by  the  negligence   alleged   m   the  clared.-Pensacola,  etc.,  R.  Co.  v.  Hauss- 
•declaration,    irrespective    of    whether    the  g^   p,^  ^0  ^ 
plaintiff  was  a  passenger  or  a  mere  tres-               '    „.      ,.            '  ,  ,  •       ■ 
passer,    although    the    negligence    alleged          77.   Singling   out  one  of  a   combination 
was  such  as  would  render  a  carrier  liable  °f     circuimtances.-Harvey     ..     Chicago, 
•only    in    case    of    injury    to    a    passenger.  etc.,  R.  Lo.,  321  111.  342,  77  JN.  E.  569. 
This,    in    effect,   took    from    the   jury    all          78.  Harvey  v.  Chicago,  etc.,  R.  Co.,  321 
consideration   of   the   questions   presented  111.  242,  77  N.  E.  569,  affirming  judgment 
"by   the    evidence,   which   tended    to    show  116  111.  App.  507,  and  123  111.  App.  442. 
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and  the  cause  of  action  set  out  in  one  of  them  in  no  way  depends  upon  a  state 
of  facts  alleged  in  another,  an  instruction  that  plaintiff  can  not  recover  upon  the 
former  count  without  proof  of  the  state  of  facts  alleged  in  the  latter  count,  is 
properly  refused.''^  Where  one  count  of  a  complaint  is  based  on  a  collision  of 
trains  and  another  on  an  injury  received  by  plaintiff  in  attempting  to  escape 
from  a  threatened  collision,  an  instruction  that  plaintiff  could  not  recover  with- 
out proof  of  collision  is  properly  refused.^"  And  where  a  declaration  charges 
the  defendant  with  liability  in  one  count  because  of  its  failure  to  make  up  its 
train  and  to  couple  its  cars,  sufficiently,  and  in  another  count  because  of  its  mov- 
ing its  engine  and  cars  without  sufficiently  coupling  the  cars,  it  is  proper  to  in- 
struct the  jury  that  plaintiff  may  recover  if  he  was  injured  by  defendant's  neg- 
ligence in  making  up  its  train  and  failing  to  couple  its  cars  sufficiently,  or  in 
moving  its  engine  and  cars  without  sufficiently  coupling  the  cars.^^ 

Separate  Causes  of  Action  Blende d-^Surplus  AUearations. — Where  in  a 
passenger's  action  for  personal  injuries  two  causes  of  action  are  blended  in  the 
petition,  or  separately  stated,  the  instructions  need  not  cover  both  causes,  or 
surplus  allegations  not  necessary  to  the  statement  of  a  cause  of  action.  They 
must,  however,  cover  the  allegations  which  go  to  make  up  at  least  one  cause  of 
action,  and  the  other  may  be  disregarded  or  abandoned  by  the  plaintifif.  But 
where  the  two  negligent  acts  alleged  in  the  petition  are  not  independent  of  each 
other,  the  instructions  must  cover  all  of  the  allegations. ^^  Thus,  where  a  peti- 
tion stated  that  defendant  railroad  company,  by  negligently  permitting  a  hole 
to  remain  in  its  depot  platform,  and  by  the  negligence  of  its  servants  in  extri- 
cating plaintiff  from  said  hole,  injured  plaintiff,  it  is  not  error  to  embody  in  an 
instruction  the  ground  of  recovery  based  alone  on  the  negligence  in  permitting 
said  hole  to  be  in  the  platform. ^3  This  instruction  covers  the  first  cause  of  ac- 
tion and  is  not  bad  because  it  ignores  the  other. 

All  Counts  on  Same  Cause  of  Action  and  Supported  by  Evidence. — 
Where  the  declaration,  in  an  action  for  injuries  to  a  passenger,  alleged  in  sep- 
arate counts  the  same  cause  of  action,  and  merely  varied  the  statement  to  meet 
the  possible  phases  of  the  evidence,  and  the  evidence  supported  all  the  counts, 
the  refusal  to  charge  that,  unless  the  essential  elements  of  negligence  alleged  in 
some  count  were  established,  no  recovery  could  be  had,  and  that  no  recovery 
could  be  had  on  a  state  of  facts  formed  by  a  combination  of  all  the  counts,  was 
proper.** 

Charge  as  to  Nonobservance  of  Statutory  Requirements. — The  court 
may  authorize  consideration  of  nonobservance  of  a  statutory  requirement,  as 
an  element  going  to  make  up  negligence  alleged  as  nonobservance  of  a  statutory 
requirement    as    to    brakemen  ^^    or    such    requirement    as    to    appliances    for 

79.  Complaint  composed  of  more  than  Alabama,  etc..  R.  Co.  z:  Hill.  93  Ala.  514, 
one  count. — Green  v.  Pacific  Lumber  Co.,       9  So.  723,  30  Am.   St.  Rep.  65. 

130  Cal.  435,  63  Pac.  747.  83.    Robertson    z:    Wabash    R.    Co.,    lo'2 

80.  Green    v.    Pacific    Lumber    Co.,    t30       Mo.   383,   53   S.  W.   1082. 

Cal.  435,  63  Pac.  747.  84.  p^n  Counts  on  same  cause  of  action 

81.  Hannibal,  etc.,  R.  Co.  v.  Martin,  111  and  supported  by  evidence. — Parker  z'. 
111.  219.  Boston,  etc.,   Railroad,  84  Vt.  339,  79  Atl. 

82.  Derailment,  excessive  speed,  defect-  865. 

ive   tracks. — Where   a   count   in   the   com-  85.  Charge  as  to  nonobservance  of  stat- 

plaint    in    an    action    against    a    carrier   of  utory  requirements. — In  an  action  for  in- 

passengers    for    personal    injuries    caused  juries    alleged    to    have    been    caused    by 

by    derailment    of   a   car    alleges    that    de-  the    negligent    starting   or    stopping    of    a 

fendant     was    negligent     in     running     its  train,   an    instruction   that,   if   the   lack   of 

train    at  too    great    speed,    and     also    in  the  statutory  number  of  brakemen  helped 

maintaining     a      defective     track     at      the  on   the   accident,  the  jury  might  consider 

place  of  derailment,  a  request  to  find  for  that  fact  in   determining  whether  defend- 

defendant    on    such    count,    because    there  ant    railroad   was    negligent,    was   not    er- 

is   no    evidence   of    negligence   as    to   the  roneous  as  allowing  the  jury  to  predicate 

speed   of    the   train     is   properly    refused.  liability     on      the      separate       substantive 
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elevators.  ^8 

Sufficiency  of  Pleadings  and  Allegations. — A  petition,  in  an  action  for 
personal  injuries  sustained  in  a  railway  collision,  which  alleged  that  the  servants 
in  charge  of  the  car  on  which  plaintiff  was  riding  ran  it  at  a  dangerous  rate  of 
speed,  and  that  defendant  negligently  ran  a  car  in  the  opposite  direction  on  the 
same  track,  thereby  causing  the  collision,  sufficiently  charged  defendant  with 
negligence  in  allowing  the  collision,  so  as  to  warrant  an  instruction  on  that  the- 
ory.^''^  But  an  allegation  that  plaintiff  was  not  given  "reasonable  opportunity 
to  fully  board  and  enter"  defendant's  car  did  not  imply  a  negligent  starting  of 
the  car  while  plaintiff  was  boarding  it,  so  that  an  instruction  that  plaintiff  was 
entitled  to  a  reasonable  opportunity  to  board  the  car  was  not  required. ^^ 

General  Denial  as  Raising  Issue  Whether  Plaintiff  Trespasser. — Inean 
action  against  a  carrier  for  personal  injuries  alleged  to  have  been  received  while 
a  passenger  on  defendant's  train,  an  instruction  that  no  recovery  could  be  had 
if  plaintiff  was  a  trespasser  on  the  train  is  warranted  by  defendant's  plea  of 
denial.*® 

Sufficiency  of  Charge  That  Evidence  Must  Conform  to  Allegations. — 
In  an  action  by  a  passenger  to  recover  for  injuries  received  in  a  collision  with  a 
wagon,  where  the  declaration  alleged  that  defendant  negligently  operated  its  car, 
a  request  that  plaintiff's  proof  must  conform  to  the  allegation  of  his  pleadings 
was  sufficiently  complied  with  by  a  charge  that  under  the  declaration,  "which  is 
founded  purely  on  the  negligent  operation  of  the  car,"  and  not  on  the  construc- 
tion of  the  roadbed,  the  question  was,  ought  the  motorman  to  have  apprehended 
that  the  rear  of  the  wagon  would  be  likely  to  slide  towards  the  car  by  reason  of 
the  cross-over  or  the  condition  of  the  pavement  at  which  the  accident  happened, 
and  that  an  accident  might  then  occur?  and  that,  if  the  motorman  ought  to  have 
apprehended  such  danger,  then  it  was  his  duty  to  act  with  reference  to  it,  and 
that  if  he  failed  to  guard  against  a  danger  he  ought  to  have  anticipated,  and 
because  thereof  the  accident  occurred,  then  he  was  negligent,  etc.^" 

§§  3330-3332.  Applicability  to  Evidence— §  3330.  In  General.— Ab- 
stract and  Argumentative  Instructions. — In  a  passenger's  action  for  per- 
sonal injury,  an  instruction  which  states  a  rule  of  law  correctly,  but  which  does 
not  relate  to  any  facts  of  the  case,  is  improper,  as  is  also  an  argumentative  in- 
ground  of  nonobservance  of  the  statu-  but  the  manner  in  which  the  accident 
tory  requirement  as  to  brakemen,  but  occurred  was  clearly  set  out,  and  it  ap- 
merely  authorized  consideration  of  that  peared  from  such  statement  that,  if  the 
fact  as  an  element  going  to  make  up  neg-  statute  had  been  complied  with,  the  ac- 
ligence  in  the  starting  or  stopping  of  cident  could  not  have  happened,  there 
the  train.  Comerford  v.  New  York,  etc.,  was  no  error  in  charging  the  jury  that, 
R.  Co.,  63  N.  E.  936,  ISl  Mass.  528.  if    they    found    that    noncompliance    with 

86.  In  a  passenger's  action  for  personal  the    statute   was    the    conducing   cause   of 

injuries   where   the   manner   in   which   the  the    accident,    such    noncompliance   would 

accident  happened   is   clearly  set  forth  in  be  evidence  of  negligence,   sufficient,  per- 

the   complaint,   but   there   is   no   reference  haps,  and  that  it  was  for  the  jury  to  de- 

to    a     statute    the     noncompliance     with  termine    its    weight.      Bullock    v.    Butler 

which    was    the    conducing    cause    of    the  Exch.  Co.,  53  Atl.  122,  24  R.  I.  50. 

accident,  which  is,  the  very  thing  alleged  ^^    Sufficiency  of  pleadings  and  allega- 

as    that    causing    the    accident    whvch    a  tions.— Magrane  v.  St.  Louis,  etc.,  R.  Co., 

compliance   with   the   statute   would   have  -jig^  y^^   -^-^i^   81  S   W   1158 

prevented;     it   is    proper    to     charge    the  lo     c         'i            t       •     -li      t>     ^ 

jury  that  if  they  find  that  noncompliance  ,.  *^-  ^^^^^uels    v     Louisville    R.    Co.,    151 

of   the    statute   was    the    conducing   cause  ^y-  ^"'  ^°^  ^-   ^-  '^^■ 

of    the    accident,    such    noncompliance    is  89.     General    denial     as     raising    issue 

evidence  of  negligence,  and  that  it  is  for  whether   plaintiff   trespasser. — Pfafifen- 

the  jury  to   determine   its  weight.     Thus,  back  v.  Lake  Shore,  etc.,  R.  Co.,  142  Tnd. 

where,   in   an   action   by  an   elevator   pas-  246,  41   N.   E.   530. 

senger    for    injuries,    the    declaration    did  90.   Sufficiency  of  charge  that  evidence 

not  refer  in  terms  to  Gen.  Laws,  c.   108,  must    conform    to    allegations.— Walsh  v. 

§    16,    requiring    passenger    elevators     to  North  Jersey  St.  R.  Co.,  71  N.  J.  L.  641, 

have    appliances    to    prevent    them    from  gQ  ^i\^  335^ 
being  started  while  their  doors  are  open, 
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struction.81  The  propriety  of  an  instruction  should  be  determined,  not  by 
whether  it  embodies  a  correct  statement  of  the  law  upon  a  given  state  of  facts, 
but  whether  it  correctly  states  the  law  relevant  to  the  issuable  facts  given  in 
evidence  on  the  trial. ^^  In  other  words,  an  instruction  in  such  action  should 
not  be  given  without  some  evidence  to  support  it.^^  The  court  should  withdraw 
from  the  consideration  of  the  jury  charges  of  negligence  in  the  complaint  which 
were  unsupported  by  the  evidence,^*  and  may  conform  requested  instructions 
to  the  evidence  in  the  case  and  allow,  them.  Thus,  where,  in  an  action  against  a 
street  railway  company  by  a  passenger  to  recover  for  injuries  sustained  while 
iilighting  from  a  car,  the  conductor  in  charge    of    the    car  confessed  to  actual 


91.»  Abstract  and  argumentative  in- 
structions.— Chicago  Union  Tract.  Co.  v. 
O'Brien,  319  111.  303,  76  N.  E.  341. 

In  an  action  for  injuries  "against  a  rail- 
road caused  by  a  train  striking  a  mule 
"which  hit  plaintiff,  who  was  standing  on 
a  station  platform  preparatory  to  board- 
ing the  train,  an  instruction  which-  de- 
clared that  it  was  the  duty  of  a  railway 
company  to  provide  all  things  necessary 
for  the  security  of  their  passengers  and 
«xercise  the  highest  degree  of  care  prac- 
ticable was  erroneous,  as  abstract  and 
inapplicable  to  the  facts  of  the  esse.  St. 
Louis,  etc.,  R.  Co.  v.  Woods,-  96  Ark.  311, 
131   S.  W.  869.     ' 

An  instruction  that  a  motorman  should 
have  given  decedent  warning  not  to  at- 
tempt to  enter  his  car  at  a  certain  place 
was  not  called  for,  where  it  did  not  ap- 
pear that  the  motorman  knew  he  was 
attempting  to  enter.  Hoffman  v.  Cedar 
Rapids,  etc.,  R.  Co.  (Iowa),  139  N.  W. 
-16.5. 

A  requested  instruction,  in  an  action 
by  a  passenger  against  a  railroad  com- 
pany for  personal  injuries,  which,  in  ef- 
fect, holds  that  it  is  incumbent  on  plain- 
tiff to  prove  that  the  proximate  cause  of 
the  injury  was  the  want  of  something 
which,  as  a  general  rule,  it  was  bound  to 
keep  out  of  the  way,  is  properly  refused 
where  the  liability,  if  any,  is  for  the  posi- 
tive misconduct  of  an  employee,  and  not 
any  defect  in  appliances,  machinery,  or 
equipment.  Railroad  v.  Ray,  101  Tenn. 
(17  Pickle)   1,  46  S.  W.  554. 

92.  Indiana  R.  Co.  v.  Maurer,  160  Ind. 
^5,    66   N.    E.    156. 

Qualifying  assumption. — In  an  action 
for  injuries  to  a  passenger  attempting  to 
"board  a  train,  in  which  action  plaintiff 
claimed  that  the  negligence  by  the  de- 
fendant respecting  the  management  of  a 
movable  platform  in  relation  to  the  train 
which  he  attempted  to  board  had  created 
-a  particular  danger  apart  from  those  nat- 
urally to  be  apprehended,  where  an  in- 
struction was  given  that  the  act  of  an 
employee  of  the  defendant  in  calling  to 
passengers  to  "Step  lively"  would  not  be 
negligence,  assuming  that  every  thing 
was  in  proper  condition  for  the  people 
to  step  lively;  the  qualifying  assumption 
must  not  be  taken  abstractly,  but  in  con- 
nection   with    the    claim    that    negligence 


of  defendant  had  created  a  particular 
danger,  and  must  be  confined  to  acts  of 
the  defen4ant,  and  not  construed  as  ap- 
plying to  permanent  conditions.  Plum- 
mer  v.  Boston  Elev.  R.  Co.,  84  N.  E.  849, 
198  Mass.  499. 

93.  Jackson  v.  Grand  Ave.  R.  Co.,  118 
Mo.  199,  34  S.  W.  192. 

Where,  in  an  action  for  injuries  to  a 
passenger  while  alighting  from  a  car, 
there  was  evidence  that  the  brakeman 
jerked  the  passenger  and  caused  her  to 
fall,  but  there  was  no  evidence  that  the 
train  did  not  stop  a  sufficient  time  to  give 
the  passengers  a  reasonable  opportunity 
to  alight,  the  instructions  should  be  con- 
fined to  the  question  whether  the  brake- 
man  negligently  jerked  the  passenger 
from  the  steps  of  the  car,  and  the  court 
should  not  submit  the  issue  of  a  negli- 
gent failure  to  stop  the  train  a  sufficient 
length  of  time.  Louisville,  etc.,  R.  Co. 
V.  Lee,  130  S.  W.  813,  140  Ky.  91. 

It  was  not  error,  as  against  plaintiff, 
in  an  action  against  a  railway  and  bridge 
company  and  a  street  railway  company, 
to  fail  to  give  instructions  as  to  liability 
of  the  railway  and  bridge  company;  the 
case  being  tried  on  the  theory  that  the 
street  railway  company  was  operating 
the  car  on  which  plaintiff  was  riding 
when  injured  by  its  running  off  the 
track,  and  the  mere  fact  of  ownership  of 
the  track  by  the  railway  and  bridge 
company  not  tending-  to  show  such  neg- 
ligence on  its  part  as  to  render  it  liable. 
Marcus  v.  Omaha,  etc.,  Bridge  Co.,  143 
Iowa  84,  130  N.  W.  469. 

94.  An  instruction,  that  the  only  allega- 
tion of  negligence  supported  by  the  evi- 
dence and  to  be  determined  as  a  fact  by 
the  jury  was  whether  the  car  which 
plaintiff  attempted  to  board  at  the  time 
he  was  injured  was  stopped  and  started 
again  while  plaintiff  was  attempting  to 
board  it,  sufficiently  withdrew  charges  hi 
the  complaint  that  the  carrier  was  respon- 
sible for  the  injury  because  it  had  man- 
ned the  car  with  servants  who  were  reck- 
less, inexperienced,  and  inattentive  to 
their  duties,  and  that,  in  trusting  such 
servants  to  operate  the  car,  defendant 
was  negligent,  etc.  Denver  City  Tram- 
way Co.  V.  Cowan,  116  Pac.  136,  51 
Colo.   64. 
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knowledge  of  the  facts,  it  was  not  error  to  omit  from  an  instruction  a  phrase 
with  reference  to  what  the  conductor  might  have  known  by  the  exercise  of  due 
care.®^  But  the  giving  of  an  instruction  not  supported  by  the  evidence  is  not 
reversible  error,  where  it  was  not  calculated  to  mislead  the  jury.^^ 

Instances  Where  Evidence  Sufficient  to  Support  Charge. — There  are 
many  instances  in  which  the  evidence  has  been  held  to  justify  the  instructions 
jjiven.  It  has  been  so  held  as  to  a  charge  as  to  the  existence  of  the  relation  of 
passenger  and  carrier,^^  as  to  a  charge  as  to  the  presumptions  from  proof  that 
plaintiff  was  injured  by  the  running  of  the  train,^^  as  to  a  charge  as  to  the  degree 
of  care  required  of  the  defendant's  servants  to  provide  for  the  safety  of  its 
passengers,®®  having  in  view  the  character  and  mode  of  conveyance, ^  or  to  pro- 
vide a  reasonably  safe  track, 2  although  there  is  no  evidence  of  what  practical 


95.  Jackson  v.  Grand  Ave.  R.  Co.,  118 
Mo.   199,   34   S.   W.   192. 

96.  Instruction  not  calculated  to  mis- 
lead jury. — In  an  action  against  a  rail- 
road company  for  personal  injuries  re- 
ceived while  in  a  car  witK  horses  under 
plaintiff's  charge,  the  defendant  ha^'ing 
offered  an  instruction  to  the  effect  that, 
if  the  plaintiff  was  riding  in  the  car  with 
the  horses  without  the  knowledge  or  per- 
mission of  the  trainmen,  he  could  not  re- 
cover, the  court  modiiied  the  instruction 
by  adding  to  it,  "unless  defendant  or  its 
servants  are  guilty  of  gross  or  willful 
negligence,  causing  such  injury."  Held, 
that,  although  there  was  no  evidence  to 
support  the  amendment,  yet,  as  it  was 
not  calculated  to  mislead  the  jury,  it  did 
not  constitute  reversible  error.  Chicago, 
etc.,  R.  Co.  v.  Dickson,  143  111.  368,  33  N. 
E.  380. 

97.  Relation  of  carrier  denied. — In  an 
action  for  injuries  to  a  passenger,  an  in- 
struction as  to  the  duties  of  a  carrier  of 
passengers  for  hire  is  not  unwarranted 
though  that  the  relation  exists  is  denied 
by  the  carrier,  where  the  facts  alleged  in 
the  declaration,  if  proved,  would  estab- 
lish such  a  relation.  Chicago  Union 
Tract.  Co.  v.  O'Brien,  76  N.  E.  341,  319 
111.  303,  aftirming  117  111.  App.  183.  See 
ante,  "Existence  of  Relation  of  Carrier 
and    Passenger,"    §    3337. 

98.  Rebuttal  of  prima  facie  case. — 
Where  a  passenger  claimed  that  he  was 
injured  by  his  foot  catching  on  a  stool, 
from  a  sudden  jerk  of  the  train  as  he  was 
passing  from  one  car  to  another,  an  in- 
struction that,  if  plaintiff  was  injured  by 
the  running  of  the  train,  he  had  made  a 
prima  facie  case  of  negligence,  but  that, 
if  it  appeared  from  plaintiff's  evidence 
that  the  injury  did  not  result  from  de- 
fendant's negligence,  the  prima  facie  case 
was  rebutted,  was  applicable  to  the  facts 
tinder  Kirby's  Dig.,  §  6773,  making  rail- 
roads liable  for  injuries  resulting  from 
the  running  of  trains.  St.  Louis,  etc.,  R. 
Co.  V.  Pollock,  93  Ark.  340,  123  S.  W.  790. 

99.  Evidence  that  brake  defective. — An 
instruction  that  a  railroad  company 
should    exercise    the    highest    degree    of 


care,  consistent  with  the  practical  opera- 
tion of  the  road,  to  provide  for  the  safety 
of  passengers,  is  applicable  in  an  action 
by  a  passenger  of  a  grip  car  for  injuries 
sustained  by  the  sudden  flying  back  of  a 
brake  lever,  where  there  was  evidence 
that  the  brake  was  in  bad  order.  Judg- 
ment 77  111.  App.  143,  affirmed  in  West 
Chicago  St.  R.  Co.  v.  Johnson,  54  N.  E, 
334,   180   III.   385. 

1.  Where,  in  an  action  for  injuries  to  a 
passenger  in  a  rear  end  collision,  the  evi- 
dence showed  that  a  heavy  fog  prevailed 
which  prevented  the  motorman  of  the 
rear  train  from  seeing  the  forward  train 
in  time  to  prevent  the  collision;  that  the 
fog  had  existed  for  about  two  hours;  that 
the  superintendent  of  the  carrier  had  ob- 
served it,  and,  concluding  that  it  was  un- 
safe to  run  trains  as  was  the  custom  under 
ordinary  conditions,  took  extra  precau- 
tions to  avoid  accidents  by  giving  or- 
ders to  disregard  the  schedule  and  to  run 
safe  by  posting  extra  men  at  different 
points,  and  by  directing  the  motormen 
to  run  their  cars  at  such  speed  that  they 
could  be  stopped  within  the  length  of 
their  vision — instructions  that  a  carrier 
of  passengers  must  do  all  that  human  vig- 
ilance could  reasonably  do  to  avoid  in- 
jury to  a  passenger,  having  in  view  the 
character  and  mode  of  conveyance,  con- 
sistent with  the  practicable  operation  of 
the  road,  and  that,  if  the  carrier  did  not 
exercise  such  degree  of  care  and  plaintiff 
was  injured,  a  recovery  was  authorized, 
etc.,  was  not  erroneous.  Sandy  v.  Lake, 
etc.,  R.  Co.,  85  N.  E.  300,  235  111.  194,  af- 
firming judgment   137    111.  App.  244. 

2.  Where  the  evidence  showed  that  a 
passenger  was  injured  by  a  fall  because 
of  a  sudden  jerk  of  the  train,  an  instruc- 
tion was  proper  that  a  carrier  must  use 
the  highest  degree  of  care  which  a  pru- 
dent man  would  exercise,  reasonably 
consistent  with  the  mode  of  conveyance, 
to  provide  a  reasonably  safe  track,  and  if 
plaintiff  was  injured  by  reason  of  the 
train  running  over  a  low  place  in  its 
track,  which  the  company  negligently 
permitted,  he  could  recover.  St.  Louis, 
etc.,  R.  Co.  V.  Richardson,  87  Ark.  603, 
113    S.   W.   794. 
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railroad  men  would  do  under  the  circumstances,^  and  as  to  a  charge  as  to  duty 
as  to  platforms,*  as  to  duty  to  furnish  seats, ^  as  to  liability  for  negligent  man- 
agement of  the  car  and  negligence  in  maintaining  the  machinery  and  appliances,® 
as  to  the  fact  that  the  car  was  not  equipped  with  electric  brakes,''  as  to  negligence 
in  starting  while  plaintiff's  clothing  was  caught  on  car,^  and  as  to  a  charge  that 
speed  could  not  be  considered.^  The  evidence  has  also  been  held  to  support  the 
charge  where,  under  the  evidence,  it  was  a  question  for  the  jury  whether  the 
speed  of  the  train,  together  with  the  position  of  the  engine  to  the  train,  was 
negligence,  without  respect  to  whether  it  was  backing ;  i"  where  the  court  re- 


3.  In  an  action  against  a  street  railway 
company  for  injuries  caused  by  suddenly 
starting  a  car  on  which  plaintiff  was  a 
passenger  after  slowing  it  down  to  en- 
able him  to  alight,  it  is  not  error  to  in- 
struct that  defendant's  employees  were 
chargeable  with  a  high  degree  of  care, 
such  as  practical  and  skillful  railroad  men 
would  have  exercised  under  similar  cir- 
cumstances, though  there  is  no  evidence 
showing  what  practical , and  skillful  rail- 
road men  would  do  under  such  circum- 
stfinces.  Grace  v.  St.  Louis  R.  Co.,  56  S. 
W.  1121,   156  Mo.  295. 

4.  Duty  as  to  platform. — In  a  street 
car  passenger's  action  for  personal  in- 
juries by  stepping  from  an  unlighted  plat- 
form in  the  street,  an  instruction  that  the 
company's  duties  as  to  platforms  were  to 
keep  them  in  a  reasonably  safe  condition 
for  the  purpose  intended  was  applicable 
to  evidence  that  plaintiff  was  discharged 
from  the  car  in  the  dark  without  warning 
as  to  danger  from  stepping  off  the  plat- 
form. Harris  v.  Seattle,  etc.,  R.  Co.,  117 
Pac.  601,  65  Wash.  27. 

Faulty  construction. — Where,  in  an  ac- 
tion on  account  of  an  injury  received  on 
alighting  from  a  car,  the  only  evidence 
as  to  the  faulty  construction  of  the  plat- 
form is  as  to  the  space  left  between  the 
car  door  and  the  platform,  it  is  not  prej- 
udicial error  to  instruct  the  jury  that  it  is 
the  duty  of  the  company  "to  keep  in  safe 
condition  all  portions  of  its  platforms 
and  approaches  thereto."  Missouri  Pac. 
R.  Co.  V.  Long,  81  Tex.  353,  16  S.  W. 
1016,   26   Am.  St.    Rep.   811. 

5.  Duty  to  furnish  seats. — In  an  ac- 
tion for  injuries  to  a  passenger,  where 
plaintiff  testified  that  she  was  compelled 
to  sit  on  the  floor  of  the  car  for  want 
of  a  suitable  seat,  it  was  proper  to  in- 
struct as  to  the  duty  of  defendant  to  fur- 
nish suitable  seats  for  its  passengers. 
Caldwell  V.  Northern  Pac.  R.  Co.,  113 
Pac.  1099,  62  Wash.  420. 

6.  In  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger, 
where  the  evidence  disclosed  that  de- 
fendant's servants  in  charge  of  the  car 
applied  the  brake  and  reversed  the  power 
in  their  efforts  to  stop  it  before  reaching 
a  railroad  crossing;  but  were  unable  to 
do  so,  and  in  consequence  it  was  struck 
by  a  railroad  engine  and  derailed,  it  was 
proper  to  charge  that  if  defendant  was 
negligent  in  the  management  of  the  car, 


and  negligently  maintained  the  car,  ma- 
chinery, appliances,  brakes,  and  running 
gear  thereof,  and  that  in  consequence 
thereof  he  was  injured,  the  jury  should 
find  for  plaintiff.  Beave  v.  St.  Louis 
Trans.  Co.,  Ill  S.  W.  53,  313  Mo.  331. 

7.  Car  not  equipped  with  electric 
brakes. — ^Where,  in  an  action  for  injury 
to  a  street  car  passenger,  there  was  evi- 
dence that  if  there  had  been  braking 
power,  as  required  by  Loc.  acts  1901,  p. 
485,  No.  439,  requiring  cars  to  be  equipped 
with  electric  air  brakes,  there  would  have 
been  no  difificulty  in  stopping  the  car  and 
preventing  the  injury,  an  instruction  that 
the  fact  that  the  car  did  not  have  electric 
brakes  would  make  no  difference  unless 
the  accident  was  caused  or  contributed 
to  by  lack  of  braking  power  was  suffi- 
ciently favorable  to  defendant.  Fortin  v. 
Bay  City  Tract.,  etc.,  Elect.  Co.,  117  N. 
W.  741,  154  Mich.  316. 

8.  Stcirting  while  plaintiff's  clothing 
caught  on  car. — An  instruction  that  if, 
while  alighting  from  a  street  car,  plain- 
tiff's clothing  caught  on  the  car,  and  the 
conductor  saw  or  might  have  seen  it  in 
using  ordinary  care,  the  conductor  would 
be  negligent  in  starting  the  car  while 
plaintiff  was  thus  entangled,  was  war- 
ranted by  pleading  and  evidence  that  the 
car  v,as  negligently  started  while  she  was 
alighting  after  the  car  stopped.  Morri- 
son V.  Seattle  Elect.  Co.,  115  Pac.  1076, 
63  Wash.  531. 

9.  Speeed  not  to  be  considered. — ^The 
accident  causing  plaintiff's  injury  was  due 
to  the  breaking  of  machinery  on  defend- 
ant's locomotive,  but  there  was  no  evi- 
dence to  show  that  defendant  or  its  em- 
ployees were  guilty  of  negligence  in  pro- 
viding or  caring  for  the  machinery.  It 
did  not  appear  that  the  speed  of  the  train 
at  the  time  was  unusual.  Held  that  the 
court  properly  charged  that  the  speed 
could  not  be  considered  on  the  question 
of  negligence.  Beery  v.  Chicago,  etc.,  R. 
Co.,  73   Wis.  197,  40  N.  W.   687. 

10.  In  an  action  for  the  death  of  plain- 
tiff's husband  who  was  killed  while  riding 
on  defendant's  train,  which  was  backing 
at  the  rate  of  twelve  or  fifteen  miles  an 
hour  around  a  curve  grown  up  with 
weeds  to  such  an  extent  that  the  view 
was  largely  cut  out,  and  which  was  de- 
railed by  running  over  a  cow,  charges  to 
the  jury,  which  said  nothing  about  the 
backing  of  the  train,  but  submitted  only 
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ferred  to  plaintiff's  getting  off  trailer  to  get  on  rear  platform  of  car  ahead,  and 
to  time  cars  were  stopped;  ^^  and  a  charge  as  to  the  acts  of  passenger  in  an  ele- 
vator placed  in  imminent  peril  by  its  starting  downward  while  there  was  no  one 
to  operate  it.^^ 

Instances  Where  Evidence  Did  Not  Support  Charge. — There  are  many 
mstances  in  which  the  request  or  instructions  were  not  supported  by  the  evidence 
or  were  inapplicable  to  the  facts  of  the  case.  It  has  been  so  held  as  to  a  charge 
on  the  theory  of  negligence  where  the  evidence  showed  a  direct  wrong/^  as  to 
a  charge  that  plaintiff  who  was  injured  in  a  collision  was  not  entitled  to  recover, 
if  he  was  so  infirm  that  a  prudent  man  in  his  condition  would  not  have  run  the 
risk  of  travelling,!*  ^  charge  that  plaintiff  could  not  recover  if  the  carrier's 
servant  was  conducting  his  business  in  the  usual  and  ordinary  way,i^  a  charge 


the  question  as  to  the  manner  of  running 
the  train  with  reference  to  its  speed  and 
the  position  of  the  engine  in  the  train, 
were  not  erroneous,  even  though  there 
■was  no  question  for  the  jurj'  under  the 
evidence  as  to  whether  the  backing  of 
the  train  was  an  act  of  negligence,  for  in 
determining  whether  there  was  negli- 
gence in  operating  the  train  the  jury  had 
to  consider  the  speed,  together  with  the 
position  of  the  engine.  St.  Louis,  etc.,  R. 
Co.  V.  Kitchen,  98  Ark.  507,  136  S.  W.  970. 

H.  Plaintiff,  a  boy  of  nine  years,  was 
riding  on  the  front  platform  of  a  trailer 
of  one  of  defendant's  street  cars,  the  cars 
being  crowded,  and  when  the  car  stopped 
at  a  street  crossing  he  stepped  ofif  into  the 
street  to  get  on  the  rear  platform  of  the 
car  ahead;  there  being  no  passageway  be- 
tween the  cars.  The  train  started  while 
he  had  hold  of  the  railing,  dragging  him 
some  distance  and  throwing  him  under 
the  car.  Held,  that  the  court  in  its 
charge  might  have  properly  referred  to 
the  length  of  time  the  cars  were  stopped 
and  the  plaintiff's  rather  unusual  conduct 
in  getting  off  to  change  places,  and  it 
would  have  been  error  to  refuse  to  do 
so  if  requesed.  Keeley  v.  City  Elect.  R. 
Co.    (Mich.),   133   N.  W.   1085. 

12.  Imminent  peril  of  passenger  in  ele- 
vator.— In  an  action  for  injuries  received 
while  plaintiff  was  a  passenger  on  de- 
fendant's elevator,  the  court  instructed 
that  if,  when  plaintiff  approached  the 
elevator,  the  door  was  open;  and  plaintiff 
believed  the  elevator  was  in  service  and 
entered  it,  and  the  elevator  started  down- 
ward and  there  was  no  person  operating 
the  elevator;  that  if  plaintiff  attempted, 
on  its  starting  down,  to  leave  said  ele- 
vator, and  in  attempting  to  do  so  was  in- 
jured, and  if  the  hydraulic  machine  operat- 
ing the  elevator  was  defective  and  was 
so  known  to  defendant,  or  by  ordinary 
care  might  have  been  so  known,  and  the 
descent  of  said  elevator  was  directly 
caused  by  the  hydraulic  machine  being 
defective,  and  if  plaintiff,  after  the  ele- 
vator started  to  descend  and  by  reason 
thereof,  was  seized  with  alarm  for  her 
safety  and  had  reasonable  cause  to  ap- 
prehend peril,  and  the  appearance  of 
danger  was  imminent,  leaving  no  time  to 


deliberate,  then  their  verdict  must  be 
for  plaintiff.  It  was  undisputed  that  the 
elevator  was  an  hydraulic  elevator,  and 
that  the  apparatus  controlling  the  lever 
for  starting  and  stopping  the  elevator 
had  been  removed  or  so  fixed  as  to  be 
ineffective;  thereby  permitting  the  ele- 
vator to  ascend  and  descend  without  hin- 
drance according  to  the  v/eight  or  load 
on  the  car  and  the  counterweight  or 
hydraulic  pressure  on  other  parts  of  the 
elevator,  and  that  the  operator  had  been 
operating  the  elevator  for  some  time  prior 
to  the  injury  without  such  apparatus. 
Held,  that  there  was  evidence  sufficient 
to  justify  the  instruction.  Cooper  v.  Cen- 
tury Realty  Co.,  123  S.  W.  848,  224  Mo. 
709. 

13.  Instances  where  evidence  did  not 
support  charge. — ^Where,  in  an  action 
against  a  railway  company  for  injuries 
to  a  passenger,  the  evidence  showed  a  di- 
rect wrong  on  the  part  of  the  conductor, 
instructions  predicating  a  recovery  on  his 
negligence  were  properly  refused.  Louis- 
ville, etc.,  R.  Co.  V.  Quinn,  39  So.  616,  145 
Ala.  657. 

14.  A  passenger,  who  had  been  suffer- 
ing from  rheumatism  of  the  hip,  was 
thrown  from  his  seat  by  a  collision  of  the 
train,  and  his  hip  broken.  In  a  suit  for 
damages,  counsel  for  the  railroad  asked 
the  court  to  instruct  the  jury:  "Al- 
though the  jury  believe  from  the  evi- 
dence that  the  injury  *  *  *  was  inflicted 
*  *  *  upon  the  plaintiff,  *  *  *  ye(-  ^-j^e 
plaintiff  is  not  entitled  to  recover  if  *  *  * 
he  was  in  a  feeble  and  infirm,  state  of 
health,  and  such  as  would  have  prevented 
a  prudent  man  from  running  the  risk  of 
travel,  and  that  but  for  his  diseased  and 
helpless  condition  *  *  *  would  not  have 
suffered  the  injury.  *  *  *"  Held,  that  the 
instruction,  not  being  relevant  to  the  evi- 
dence in  the  case,  was  properly  refused. 
Shenandoah  Valley  R.  Co.  v.  Moose,  83 
Va.  827,  3   S.   E.  796. 

15.  In  an  action  against  a  street  car 
company  for  injuries  sustained  by  a  pas- 
senger in  alighting  from  the  car,  it  was 
error  to  instruct  that  plaintiff  could  not 
recover  if  "the  driver  of  the  car  was  con- 
ducting his  business  in  the  usual  and  or- 
dinary   way,"    in    view    of   the    testimony 


3330 


CARRIERS. 


2936 


which  assumed  that  plaintiff  was  a  cripple,^®  a  charge  as  to  the  carrier's  duty 
to  keep  its  platforms  in  a  safe  condition, i''  a  charge  assuming  that  the  car  was 
in  motion  when  plaintiff  attempted  to  get  off,^*  a  charge  as  to  reasonable  time 
to  alight  where  the  conductor  saw  or  should  have  seen  the  plaintiff/*  and  a 
charge  on  the  theory  that  an  employee  had  authority  to  consent  to  plaintiff's 
riding  on  a  hand  car.^"  And  it  has  been  so  held  where  there  was  no  evidence 
as  to  precautions  in  aiding  passengers  to  alight,^^  or  that  a  broken  trolley  wire 
could  not  by  reasonable  care  have  been  kept  from  being  dragged  upon  the  plat- 
form of  the  car. 22 


that  he  started  the  horses  suddenly  and 
violently  with  a  whip.  Britten  v.  Street 
R.  Co.,  90  Mich.  159,  51  N.  W.  276.  See 
post,   "Assuming  Facts,"  §  3332. 

IG.  Plaintiff  entered  defendant's  car, 
and  before  he  was  seated  the  car  sud- 
denly lurched  forward.  Plaintiff  testified 
that  he  did  not  know  whether  the  driver 
saw  him  after  he  got  inside,  and  there 
was  no  testimony  that  the  driver  knew 
that  plaintiff  was  crippled,  or  had  means 
of  knowing  that  fact.  There  was  no  evi- 
dence that  plaintiff  used  a  cane  or 
crutches  at  the  time,  though  there  was 
some  testimony  that  at  times  plaintiff 
used  them.  Held  not  to  warrant  a  charge 
that,  if  the  jury  should  believe  that  it 
was  apparent  to  the  driver  that  plaintiff 
was  crippled,  it  was  the  former's  duty  to 
use  greater  care  than  ordinarily.  Jack- 
sonville St.  R.  Co.  V.  Chappell,  21  Fla. 
175. 

17.  Unsafe  platforms. — In  the  absence 
of  evidence  that  station  platforms  were 
unsafe,  an  instruction  that  it  was  a  rail- 
road company's  duty  to  keep  its  plat- 
forms in  safe  condition  was  misleading 
in  an  action  for  death  to  a  waiting  pas- 
senger crushed  between  a  moving  train 
and  an  elevated  platform.  Little  Rock, 
etc.,  R.  Co.  V.  Cavenesse,  48  Ark.  106,  2 
S.  W.   505. 

18.  Assuming  car  in  motion. — In  an 
action  for  personal  injuries  sustained 
while  leaving  a  horse  car,  plaintiff's  evi- 
dence tended  to  show  that  the  car  was 
standing  still  when  she  attempted  to  get 
off,  and  was  started  with  a  jerk  as  she 
was  stepping  to  the  ground,  while  che  evi- 
dence of  defendant  showed  that  plaintiff 
was  entirely  free  from  the  car  before  it 
was  again  started.  Held,  that  defend- 
ants' requests  for  instructions  which 
based  its  right  to  a  verdict  upon  the  as- 
sumption "that  the  moment  plaintiff 
started  to  get  off  was  simultaneous  with 
the  starting  of  the  car,"  and  that  the  car 
was  in  motion  when  she  attempted  to 
get  off,  were  properly  refused.  Birming- 
ham Union  R.  Co.  v.  Smith,  90  Ala.  60,  8 
So.  86,  34  Am.  St.  Rep.  761. 

19.  Reasonable  time  to  alight.— In  an 
action  against  a  street  car  company  for 
injuries  to  an  alighting  passenger,  where 
undisputed  evidence  showed  that  the 
conductor  was   on  the  rear  platform,  and 


saw  or  should  have  seen,  plaintiff  when 
he  was  alighting,  requests  to  charge  that 
if  the  car  was  stopped  for  a  period  rea- 
sonably sufficient  for  plaintiff  in  the  exer- 
cise of  ordinary  care  to  alight,  and  the 
car  was  then  started  by  defendant's  serv- 
ants without  their  knowing  or  having 
reason  to  believe  that  plaintiff  desired  to 
alight  or  was  in  the  act  of  alighting,  then 
the  starting  of  the  car  was  not  the  proxi- 
mate cause  of  the  injury,  and  that  if, 
when  the  car  started,  plaintiff  was  not  in 
a  position  reasonably  calculated  to  in- 
form defendant's  servants,  had  they  ex- 
ercised due  care,  that  plaintiff  would 
probably  be  injured  by  starting  the  car, 
thenthe  starting  of  the  car  was  not  the 
proximate  cause  of  the  injury,  were 
properly  refused  as  not  applicable  to.  the 
evidence.  Jirachek  v.  Milwaukee  Elect. 
R.,  etc.,  Co.,  121  N.  W.  326,  139  Wis.  505. 

20.  Right  to  consent  to  plaintiff's  rid- 
ing on  hand  car.— Where  plaintiff  was  in- 
jured by  being  thrown  from  a  hand  car  on 
which  he  was  riding  at  the  invitation  of 
one  of  defendant's  servants,  the  evidence 
being  conflicting  as  to  the  latter's  au- 
thority, it  is  error  to  charge  on  the  theory 
that  he  had  the  right  to  give  defendant's 
consent  to  plaintiff's  riding  on  the  hand 
car.  International,  etc.,  R.  Co.  v.  Cock, 
68  Tex.  713,  5  S.  W.  635,  2  Am.  St.  Rep. 
521. 

21.  Aiding  passenger  to  alight. — Where, 
in  an  action  by  a  passenger  for  injuries 
received  in  alighting  from  a  train,  there 
was  no  evidence  as  to  precautions  which 
nlight  have  been  taken  by  defendant  in 
aiding  plaintiff  to  alight,  it  was  not  error 
to  refuse  to  charge  that  "passengers  are 
not  entitled  to  have  every  precaution  to 
insure  safety  which  is  possible  to  suggest 
after  an  accident  has  occurred."  Brodie 
V.  Carolina  Mid.  R.  Co.,  46  S.  C.  203,  24 
S.   E.   180. 

22.  Broken  trolley  wire. — Where  in  an 
action  for  injuries  to  a  passenger  on  an 
electric  street  car,  the  evidence  showed 
that  the  trolley  wire  broke,  and  was 
dragged  on  the  back  platform,  and  against 
a .  passenger,  by  the  momentum  of  the 
car,  whereby  he  was  injured,  an  instruc- 
tion to  find  for  plaintiff,  unless  the  jury 
should  find  "that  defendant's  employees 
could  not  by  the  exercise  of  reasonable 
care  have  prevented  the  trolley  wire  from 
being  dragged   up   on   the   platform,"   was 
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Undue  Prominence  to  Portions  of  Evidence. — Such  instructions  must  not 
give  undue  prominence  to  certain  portions  of  the  evidence.^^ 

Charge  as  to  Breach  of  Duty  Inferrable  from  Facts  in  Testimony. — 

Where  plaintiff  claims  that  his  injuries  were  caused  by  a  jerk  of  the  car,  and 
testifies  as  to  the  jerk  and  how  he  fell,  etc.,  an  instruction  on  negligence  in  jerk- 
ing the  car  is  properly  given,  though  by  plaintiff's  own  testimony  there  was  noth- 
ing to  show  that  the  operatives  of  the  car  had  breached  their  duty,  and  the 
doctiine  of  res  ipsa  loquitur  did  not  apply,  since  the  jury  might  infer  breach  of 
duty  from  the  facts  testified  to  by  plaintiff.^* 

Charge  as  to  Particular  Duties  of  Employee  Alleged  to  Have  Been 
Negligent. — In  a  passenger's  action  for  personal  injuries  the  proper  practice 
is  for  the  court  to  instruct  the  jury  as  to  the  duty  of  the  employee  whose  neg- 
ligence is  alleged,  instead  of  giving  general  instructions  as  to  the  duty  of  car- 
riers of  passengers,  the  charge  given  being  directly  applicable  to  the  facts  of 
the  case  on  trial. ^^ 

Directing  Jury  to  Consider  Circumstances — Evidence  Conflicting. — An 
instruction  in  an  action  for  injuries  to  a  passenger  directing  the  jury  "to  take 
into  consideration  all  the  circumstances  surrounding  the  case,"  and  specifically 
pointing  out  the  circumstances,  is  not  erroneous,  though  the  evidence  was  con- 
flicting.28 

§  3331.  Ignoring  Evidence  or  Facts  in  Case. — In  a  passenger's  action 
for  personal  injuries,  the  charge  of  the  court  should  not  ignore  evidence  in  the 
case  or  questions  raised  thereby  or  inference  arising  therefrom.^T     Hence,  it  is 


error,  there  being  no  evidence  to  sup- 
port such  hypothesis.  Baltimore  City- 
Pass.  R.  Co.  V.  Nugent,  38  Atl.  779,  3G 
Md.   349,   39    L.   R.   A.   161. 

23.  Undue  prominence  to  portion  of 
evidence. — In  an  action  for  the  death  of 
a  passenger  an  instruction  that  in  the 
application  of  the  rules  relating  to  lia- 
bilities of  the  defendant  to  the  evidence 
before  the  jury,  they  might  consider,  in 
addition  to  the  evidence  of  the  facts  and 
circumstances  attending  and  immediately 
preceding  the  killing,  any  evidence,  etc., 
might  be  calculated  to  give  in  some  de- 
gree undue  prominence  to  certain  facts 
developed  in  the  evidence  which  were 
therein  referred  to  "and  called  specially  to 
the  attention  of  the  jury.  International, 
etc.,  R.  Co.  V.  Ormond,  62  Tex.  274. 

Where  the  evidence  was  con.licting  as 
to  whether  plaintiff  was  injured  in  get- 
ting off  the  train,  or  was  subsequently  in- 
jured at  her  own  home,  and  the  court 
charged  that,  if  she  was  injured  in  get- 
ting off  the  train,  the  jury  should  find 
such  damages  as  she  may  have  sustained, 
a  further  instruction  that,  unless  she  was 
so  injured,  they  should  find  for  defend- 
ant, no  matter  what  the  other  facts  were, 
was  not  objectionable  in  laying  too  much 
stress  on  whether  plaintiff  was  in  fact 
injured  in  getting  off  the  train,  or  in  sug- 
gesting the  weight  of  evidence  upon  that 
point.  Conwill  v.  Gulf,  etc.,  R.  Co.,  85 
Tex.   96,  19   S.  W.   1017. 

24.  Charge  as  to  breach  of  duty  infer- 
rable from  facts  in  testimony. — Setzler  v. 
Metropolitan  St.  R.  Co.  (Mo.),  127  S. 
W.  1. 


25.  Charge  as  to  particular  duties  of 
employee  alleged  to  have  been  negligent. 

— Plaintiff  was  riding  in  a  street  car,  and 
was  injured  by  a  blow  from  a  stick  in 
the  hands  of  the  driver,  who  was  attempt* 
ing  to  drive  away  some  boys  from  the 
platform  by  striking  at  them  with  the 
stick.  The  court  instructed  the  jury  as 
to  the  duty  of  the  car  driver  to  his  pas- 
sengers, instead  of  giving  general  instruc- 
tions as  to  the  duty  of  carriers  of  pas- 
sengers. Held  that,  being  directly  appli- 
cable to  the  facts  of  the  case  on  trial,  it 
was  the  proper  practice.  Allen  z:  Gal- 
veston City  R.  Co.,  79  Tex.  631,  15  S. 
W.  498. 

26..  Directing  jury  to  consider  circum- 
stances.— Evidence  conflicting. — Chicago, 
etc.,  R.  Co.  V.  Otto,  52  111.  416. 

27.  Ignoring  evidence  or  facts  in  case. 
— In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger,  alleged 
to  have  been  caused  by  the  negligence  of 
defendant  in  failing  to  have  servants  at 
a  station  to  direct  plaintiff  to  his  train,, 
so  that  he  got  on  the  wrong  train,  and, 
in  attempting  to  leave  it  while  in  motion, 
slipped  on  a  platform  which  defendant 
had  negligently  allowed  to  become  greasy, 
there  was  evidence  in  support  of  both  al- 
legations of  negligence,  and  defendant 
requested  an  instruction  that,  if  there 
was  no  grease  at  the  point  where  plain- 
tiff fell,  his  fall  was  due  to  some  other 
cause  than  grease,  the  verdict  must  be 
for  defendant.  Held,  that  this  instruction 
was  properly  modified,  so  as  to  state  that 
under  such  circumstances  the  verdict 
must  be  for  defendant  "as  to  this  speci- 
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proper  to  refuse  and  error  to  allow  a  request  to  charge  that  there  is  no  evidence 
of  some  element  in  the  case,  where  there  is  slight  evidence  of  it.^*  Thus,  it  has 
been  held  proper  to  refuse  a  request  to  charge  that  there  was  no  evidence  that 
the  carrier  was  negligent  in  a  given  particular,^^  that  there  was  no  evidence  that 
the  conductor  was  negligent,^"  that  there  was  no  evidence  of  an  external  injury,^^ 
that  there  was  no  evidence  that  the  platform  was  defective,^^  or  that  the  plat- 
form had  been  used  a  great  length  of  time,^^  that  there  was  no  evidence  of  want 
of  proper  equipment  or  appliances  ^*  and  a  charge  that  there  was  no  evidence 
that  the  injuries  were  caused  by  the  descent  of  the  elevator,^^  f^^^  ^j^g  descent 


fication  of  negligence."  If  it  had  been 
given  or  requested  it  would  have  limited 
the  question  of  defendant's  negligence  to 
the  subject  of  grease  on  the  platform 
which  the  court  had  no  right  to  do  under 
the  evidence.  Newcomb  v.  New  York, 
etc.,  R.  Co.,  81  Sv  W.  1069,  182  Mo.  687. 

Duty  to  know  passenger's  peril. — There 
being  evidence  that  a  street  car  passen- 
ger was  injured,  while  alighting,  by  a 
sudden  increase  in  the  speed  of  the  car, 
it  was  proper  to  refuse  to  charge  that  it 
was  not  the  conductor's  duty  to  know  of 
the  passenger's  position  of  peril  at  the 
time  the  speed  of  the  car  was  increased. 
Birmingham  R.,  etc.,  Co.  v.  Girod,  164  Ala. 
10,   51    So.   242. 

Whether,  injury  caused  by  assault  or 
previous  physical  effort. — -A  passenger 
was  injured,  as  alleged,  by  an  assault 
committed  by  the  conductor.  The  chief 
injury  was  to  the  spine.  There  was  evi- 
dence that  it  might  have  resulted  from  a 
violent  twist  or  wrench.  The  passenger, 
when  he  attempted  to  board  the  train  in 
motion,  was  swung  around  with  his  back 
to  the  guard  rail,  and  regained  his  bal- 
ance only  by  a  violent  effort.  Held,  that 
instructions  ignoring  the  question  whether 
such  effort,  rather  than  the  assault,  caused 
his  injury,  were  erroneous.  Wabash,  etc., 
R.  Co.  V.  Rector,  104  111.  296. 

28.  Roscoe  v.  Metropolitan  St.  R.  Co., 
202    Mo.    576,    101    S.   W.    32. 

29.  Where  a  passenger,  suing  for  inju- 
ries, counts  on  negligence  generally,  or 
several  kinds  together,  constituting  gen- 
eral negligence,  and  the  doctrine  of  res 
ipsa  loquitur  is  applicable,  it  is  improper 
to  instruct  that  there  is  no  evidence  that 
defendant  carrier  was  negligent  in  a  given 
particular.  Tobin  v.  Pittsfield  Elect.  St. 
R.   Co.,  92   N.   E.   887,   206   Mass.   581. 

30.  The  trial  court  is  not  bound  to 
grant  an  instruction  which  assumes  that 
there  is  no  evidence  of  negligence  on 
the  part  of  the  conductor  of  a  street  car 
toward  a  passener  attempting  to  alight 
therefrom,  and  that  the  negligence,  if 
any,  was  wholly  that  of  the  motorman, 
where  the  whole  case  as  to  the  alleged 
negligence  of  the  company  was  prop- 
erly submitted  to  the  jury,  leaving  them 
to  determine  whether,  under  all  the  evi- 
dence, the  injury  was  caused  by  the  neg- 
ligence of  its  employees  or  any  of  them. 
Judgment,  City,  etc.,  R.  Co.  v.  Svedberg, 


20  App.   D.   C.   543,   affirmed  in   24  S.   Ct. 
656,  194  U.   S.  201,  48  L.  Ed.  935. 

31.  External  injury. — iWhere  it  ap- 
peared that  a  passenger  on  a  car  was,  by 
a  collision,  thrown  against  a  door,  the 
knob  striking  her  in  the  back  and  leaving 
a  black  and  blue  spot  the  size  of  the  palm 
of  the  hand,  it  was  erroneous  to  charge 
that  there  was  no  evidence  of  an  external 
injury.  Lewis  v.  Portland  R.,  etc.,  Co., 
117  Pac.   423,   59   Ore.   314. 

32.  Defect  in  platform. — The  petition 
alleged  that  the  platform  was  not  safe 
nor  long  enough,  and  that  there  was  no 
platform  where  plaintiff's  wife  got  off. 
There  was  no  evidence  that  the  platform 
was  defective,  but  there  was  evidence 
that  the  steps  of  the  car  were  just  be- 
yond the  end  of  the  platform.  The  com- 
pany requested  a  charge  that  there  was 
no  evidence  of  any  defect  in  the  plat- 
form. Held,  that  there  was  no  error  in 
refusing  to  give  the  charge.  Texas,  etc., 
R.  Co.  V.  Miller,  79  Tex.  78,  15  S.  W.  264, 
23  Am.  St.  Rep.  308,  11  L.  R.  A.  395. 

33.  In  an  action  for  injuries  sustained 
by  a  passenger  after  alighting  from  a 
train  at  a  station  by  slipping  down  an 
incline  on  the  platform  leading  to  the 
waiting  room,  a  requested  instruction 
which  ignored  entirely  the  fact  that  the 
platform  upon  which  the  injury  occurred 
had  been  used  for  a  great  length  of  time 
by  passengers  in  going  to  and  from  the 
train,  and  which  made  the  liability  of  the 
railroad  company  depend  upon  whether 
or  not  the  appearance  of  the  passway 
taken  by  the  passenger  was  such  as  to  mis- 
lead her  and  induce  her  to  go  that  way, 
was  properly  refused.  Judgment  103  S. 
W.  695,  affirmed  in  Missouri,  etc.,  R.  Co. 
V.  Criswell,  101  Tex.  399,  108  S.  W.  806. 

34.  Want  of  equipment  or  appliances. 
— In  an  action  for  injuries  to  a  passen- 
ger, an  instruction  that  there  is  no  evi- 
dence that  defendant  failed  to  provide 
proper  means  to  hold  the  grip  of  the 
cable  train  firmly  attached  to  the  cable, 
and  to  stop  the  same  when  not  attached 
thereto,  was  properly  refused,  where 
there  was  slight  evidence  of  the  first  ele- 
ment of  negligence  named.  Roscoe  v. 
Metropolitan  St.  R.  Co.,  101  S.  W.  32,  302 
Mo.  576. 

35.  Elevator  accidents. — In  an  action 
for  injuries  to  plaintiff  while  she  was  a 
passenger  on  an  elevator,  the  evidence 
showed    that    there   was    no    operator    on 
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of  the  elevator  was  due  to  any  defect  in  the  machinery,^^  or  that  the  lever  of  the 
elevator  was  caused  to  move  by  jarring  caused  by  plaintiff's  stepping  into  the 
elevator.^'^  And  it  has  been  held  proper  to  refuse  a  request  which  disregarded 
an  inference  that  a  Pullman  porter  was  the  agent  of  the  railroad ;  ^s  or  Which 
•disregarded  an  inference  that  the  car  was  in  motion  when  plaintiff  undertook  to 
board  it.^^  Also  it  has  been  so  held  as  to  a  request  which  omitted  any  reference 
to  the  injured  passenger's  going  on  to  the  platform  preparatory  to  alighting  from 
the  car.^o 


the  elevator;  that  the  door  was  open  and 
plaintiff  and  a  companion  stepped  into 
the  elevator,  not  knowing  of  the  absence 
of  the  operator;  that  the  elevator  began 
immediately  to  descend;  that  plaintiff 
was  alarmed  for  her  safety  and  attempted 
to  get  out  of  the  elevator  and  was  injured. 
Held,  that  the  court  properly  refused  to 
instruct  the  jury  that  there  was  no  evi- 
•dence  to  show  that  the  injuries  com- 
plained of  by  plaintiff  were  caused  by 
the  descent  of  the  elevator.  Cooper  v. 
Century  Realty  Co.,  234  Mo.  709,  123  S. 
W.  848. 

36.  In  an  action  for  injuries  to  plaintiff 
while  a  passenger  on  an  elevator,  there 
was  evidence  to  show  that  it  was  an 
hydraulic  elevator;  that  the  elevator  and 
"the  counterweiaJits  balanced;  that  the 
apparatus  around  the  lever  operating  the 
elevator  to  hold  and  control  it  had  been 
removed  or  rendered  inoperative;  that  in 
order  to  stop  the  elevator  and  keep  it  at 
a  standstill  the  lever  must  be  constantly 
"kept  in  motion.  Held,  that  a  requested 
instruction  that  there  was  no  evidence 
that  the  descent  of  the  elevator  was  due 
to  any  defect  or  defects  in  the  machinery 
liy  which  said  elevator  was  controlled 
was  properly  refused.  Cooper  v.  Century 
Tlealty  Co.,  123   S.  W.  848,  224  Mo.  709. 

37.  In  an  action  for  injuries  while  a 
passenger  on  an  hydraulic  elevator,  there 
was  evidence  that  the  car  and  its  counter- 
weights and  the  hydraulic  pressure  Were 
evenly  balanced,  and  that  to  keep  the  car 
stationary,  the  operating  lever  had  to  be 
kept  in  constant  motion  back  and  forth; 
that  the  elevator  was  stationary  when 
plaintiff  and  another  person  stepped  into 
it;  that  there  was  no  operator  in  the 
■elevator  and  that  immediately  upon  their 
stepping  into  it  it  began  to  descend. 
Held,  that  a  requested  instruction  that 
there  was  no  evidence  that  the  lever  of 
the  elevator,  on  account  of  any  jarring 
caused  by  plaintiff  and  her  companion 
stepping  into  the  elevator,  was  caused  to 
move  sufficiently  to  allow  the  elevator  to 
descend,  or  that  the  lever  moved  at  all 
on  account  of  such  jarring,  was  properly 
refused.  Cooper  v.  Century  Realty  Co., 
133    S.   W.   848,   224   Mo.   709. 

38.  Where,  in  an  action  for  injuries  to 
a  passenger  while  in  a  Pullman  car, 
■caused  by  the  negligence  of  a  porter  of 
the  car,  there  was  nothing  to  show  that 
the    porter    was    not    the    servant    of   the 
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railroad  company,  and  he  might  have 
been  the  servant  of  the  railroad  company, 
or  employed  and  controlled  jointly  by  it 
and  the  Pullman  Company,  the  refusal 
to  charge  that  the  jury  could  not  find 
that  the  railroad  company's  agents  were 
guilty  of  any  negligence  proximately 
causing  the  injuries  was  proper.  Louis- 
ville, etc.,  R.  Co.  V.  Church,  155  Ala.  329, 
46   So.   457. 

39.  Disregarding  inference  that  car  in 
motion. — In  an  action  against  a  carrier 
for  injuries  received  while  plaintiff  was 
attempting  to  board  a  car,  there  was  evi- 
dence that  plaintiff  tried  to  catch  the  first 
car,  and  was  injured  by  the  last  car  catch- 
ing his  leg.  Held,  that  a  request  to 
charge  that  plaintiff  can  not  recover  un- 
less the  jury  are  satisfied  that,  when  the 
train  was  signaled  to  go  forward,  plain- 
tiff was  in  the  act  of  boarding  the  car  and 
was  injured  by  the  train  starting  while 
he  was  in  that  position,  was  properly  re- 
fused as  disregarding  the  inference  from 
the  evidence  that  the  car  was  in  motion 
when  plaintiff  undertook  to  board  it,  and 
as  disregarding  the  duty  resting  on  the 
conductor  to  know  before  causing  the 
train  to  be  started  that  plaintiff  was  not 
in  the  act  of  getting  aboard  thereof,  pro- 
vided that  permission  had  been  granted 
to  plaintiff  to  leave  the  car  temporarily, 
as  claimed  by  him.  Birmingham  R.,  etc., 
Co.  V.  Jung,  161  Ala.  461,  49  So.  434,  18 
Am.   &  Eng.   Ann.   Cas.   557. 

40.  In  an  action  for  injury  to  a  passen- 
ger, the  negligence  charged  was  that  the 
conductor  or  other  trainman  failed  to 
announce  that  a  stop  the  train  was  then 
making  was  not  at  a  station  which  had 
been  called.  The  court  charged  that,  if 
the  conductor  or  other  trainman  called 
a  station  and  very  soon  thereafter  the 
train  stopped,  and  such  announcement 
and  stopping  were  reasonably  calculated 
to  lead  an  ordinarily  prudent  man  to  be- 
lieve the  train  at  the  station,  and  if  plain- 
tiff did  so  believe  and  attempted  to  alighr, 
and  in  so  doing,  without  negligence,  fell 
from  the  trestle,  then  defendant  was  li- 
able. Held,  that  the  instruction  was  er- 
roneous as  omitting  any  'reference  to 
plaintiff's  position  on  the  platform  and 
its  effect  on  his  conduct  in  stepping  off, 
also  as  omitting  any  reference  to  testi- 
mony in  regard  to  announcement  by  the 
conductor  to  passengers  inside  the  car 
that  the  stop  was  not  at  the  station,  and 


§§  3332-3333 


CARRIERS. 


2940- 


§  3332.  Assuming  Facts. — A  charge  in  a  passenger's  action  for  personal 
injuries  which  assumes  the  existence  of  facts  not  in  the  case  is  error.*^  But  a 
fact  about  which  there  was  no  real  dispute  and  which  was  conceded  at  the  trial 
may  be  assumed,  although  the  general  denial  meets  every  fact  stated  in  the 
petition  in  issue.*^ 

§  3333.  Invading  Province  of  Jury. — A  charge  in  a  passenger's  action  for 
personal  injuries,  which  invades  the  province  of  the  jury,  taking  from  it  the 
determination  of  questions  of  fact,  is  error.  It  is  error  for  the  judge,  on  the 
trial  of  an  action  to  recover  damages  against  a  railroad  company  for  personal 
injuries  occasioned  by  the  running  and  operation  of  its  trains,  to  charge  the  jury 
that  acts  not  falling  within  the  class  below  indicated  constitute  negligence.  Only 
the  commission  of  those  acts  which  are  prohibited  by  statute,  or  the  omission  to 
do  those  things  which  are  prescribed  by  statute,  constitute,  under  such  circum- 
stances, negligence  per  se.  Whether  the  commission  of  acts  other  than  those  so- 
mhibited,  or  the  omission  to  perform  acts  other  than  those  required,  constitutes 
negligence,  is  a  question  of  fact,  and  must  be  determined  by  the  jury,  and  not 
by  the  judge. *^    A  charge  in  such  action  which  takes  from  the  jury  the  question 


as  withdrawing  the  pivotal  question  of 
the  proximate  cause  of  plaintifif's  injury 
whether  he  had  placed  himself  where  he 
could  not  have  heard  the  announcement 
if  it  had  been  given  loudly  enough  to  be 
heard  by  those  inside  the  car.  Wagner 
V.  Atlantic,  etc.,  R.  Co.  (N.  C),  61  S.  E. 
171. 

41.  Assuming  facts. — Parks  v.  St. 
Louis,  etc.,  R.  Co.,  77  S.  W.  70,  178  Mo. 
108,  101  Am.  St.  Rep.  425.  See  ante,  "In 
General,"   §  3330. 

In  an  action  for  inniries  to  a  passenger 
in  a  collision  caused  by  the  backing  of 
cars  against  a  standing  caboose  in  which 
plaintifif  was  sitting,  plaintiff  testified  that 
he  obtained  permission  to  ride  on  the  ca- 
boose from  the  conductor,  who  said,  "If 
you  will  wait,  I  will  pull  the  train  a  little 
further  up,"  to  which  plaint iflf  replied: 
"No.  Much  obliged.  I  will  not  put  you 
to  that  trouble,"  after  which,  while  the 
conductor  was  facing  him,  he  went  into 
the  caboose.  Defendant  introduced  a 
written  statement  signed  by  plaintiff 
shortly  after  the  injury,  in  which  the  con- 
ductor, after  having  given  him  permission 
to  ride  in  the  caboose,  told  him  "to  wait 
a  few  minutes,  and  he  would  pull  the  ca- 
boose up  to  the  station."  Plaintiff  also 
testified  that  when  he  signed  the  state- 
ment he  was  in  great  pain,  and  did  not 
take  time  to  read  it.  Held,  that  an  in- 
struction that  plaintiff  "admits  that  he 
asked  the  conductor  if  he  could  ride  on 
the  train  *  *  *  and  was  told  by  him  that 
he  could,  but  to  wait  until  he  got  through 
his  work,  and  he  would  pull  the  caboose 
up  to  the  station,''  was  error,  as  implying 
that  plaintiff  admitted  that  he  was  forbid- 
den to  enter  the  caboose  until  it  was 
drawn  up  to  the  station,  excluding  from 
the  jury  plaintiff's  right  to  have  them 
pass  upon  his  testimony,  and  adopt  his. 
version    if    found    correct.      Miller   v.    At- 


lanta, etc.,  R.  Co.,  55  S.  E.  439,  143  N. 
C.  115. 

Failure  to  stop  in  response  to  signal. 
— Where  the  uncontradicted  evidence 
showed  that  the  bell  of  a  street  car  was 
rung  as  a  signal  by  onq»  desiring  to  get 
off,  the  court  could  properly  assume  that 
the  defendant  company  was  guilty  of  neg- 
ligence in  failing  to  stop  in  response  to 
the  signal.  Dallas  Rapid  Trans.  Co.  v. 
Payne,  98  Tex.  311,  82  S.  W.  649,  re- 
versing 78  S.  W.  1085. 

Assuming  defendant  negligent. — An 
instruction  that,  "if  the  jury  believe  from- 
the  evidence  that  the  plaintiff,  while  in 
the  exercise  of  ordinary  care,  was  in- 
iured  by  or  in  consequence  of  the  neg- 
ligence of  the  defendant,  as  charged  in 
the  declaration,  or  in  either  one  of  the 
counts  thereof,  then  you  should  find  the 
defendant  guilty,"  does  not  assume  that 
the  defendant  was  negligent.  Chicago,, 
etc.,  R.  Co.  V.  Fisher,  141  111.  614,  31  N. 
E.   406. 

42.  Parks  v.  St.  Louis,  etc.,  R.  Co.,  77 
S.  W.  70,  178  Mo.  108,  101  Am.  St.  Rep.. 
425. 

43.  Invading  province  of  jury. — Cen- 
tral etc.,  R.  Co.  V.  McKinney,  116  Ga.  13, 
42  S.  E.  229;  Atlanta,  etc.,  R.  Co.  v.  Bry- 
ant, 110  Ga.  247,  34  S.  E.  350;  Alabama 
Mid.  R.  Co.  V.  Hatcher,  116  Ga.  791,  43 
S.  E.  49;  Wright  v.  Georgia  R.,  etc.,  Co.,. 
34  Ga.  330;  Atlanta,  etc.,  R.  Co.  v.  Wvlv,  65 
Ga.  120;  Holly  v.  Atlanta,  etc..  Railroad, 
61  Ga.  315,  34  Am.  Rep.  97;  Central  R.,. 
etc.,  Co.  V.  Smith,  78  Ga.  694,  3  S.  E.  397. 

When,  by  statute,  a  specific  duty  is  im- 
posed on  a  railway  company,  in  reaard 
to  the  running  and  management  of  its 
train,  a  breach  of  such  duty,  by  which 
one  receives  personal  injury,  may  be  de- 
clared, in  a  charge  of  the  court,  as  matter 
of  law,  to  be  wrongful  or  negligent. 
Texas,  etc.,  R.  Co.  v.  Murphy,  46  Tex.. 
356,   26   Am.    Rep.   272. 
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of  what  constitutes  negligence,**  of  what  constitutes  extraordinary  diligence  and 
ordinary  care,*^  or  the  question  whether  the  carrier  is  guilty  of  negligence 
proximately  causing  the  plaintiff's  injury,*^  is  error.  Also  a  charge  which  takes 
from  them  the  question  as  to  the  condition  of  the  roads,*^  whether  the  employees 
should  have  seen  stones  piled  near  the  track,**  whether  the  failure  to  open  the 
end  door  of  the  car  was  negligence,*^  whether  it  was  negligence  to  keep  locked 
the  closet  in  the  passenger  coach, 5°  whether  the  failure  to  stop  the  train  for 
plaintiff  to  alight  was  negligence,^i  or  whether  plaintiff's  fall  was  caused  by  the 
moving  of  a  stool  placed  for  passengers  to  alight  on,^^  is  error  and  requires  a 
reversal.  But  a  portion  of  an  instruction  which  is  neither  pertinent  to  the  bal- 
ance of  the  charge  nor  to  any  evidence  in  the  case  and  which  takes  no  question 
of  fact  from  the  jury,  does  not  necessarily  require  a  reversal  as  it  is  a  mere 
abstraction.^*  '  '        i  i    |  '  i 


44.  What  constitutes  negligence. — It  is 
error  for  the  court  to  charge  the  jury 
that  certain  enumerated  facts,  if  proven, 
would  constitute  negligence.  Negligence 
is  a  question  of  fact  of  which  the  jury 
are  to  judge  from  the  evidence,  and  not 
a  question  of  law.  Montgomery,  etc.,  R. 
Co.   V.   Boring,   51   Ga.   583. 

45.  Extraordinary  care. — Stiles  v.  At- 
lanta,  etc..   Railroad,   65   Ga.  370. 

46.  Whether  carrier's  negligence  proxi- 
mate cause. — Mills  v.  Missouri,  etc.,  R. 
Co.,  59  S.  W.  874,  94  Tex.  242,  55  L.  R.  A. 
497. 

47.  In  Texas,  etc.,  R.  Co.  v.  De  Milley, 
60  Tex.  194,  the  court  instructed  the  jury 
as  to  the  duty  of  a  railway  company  to 
construct  its  road  with  good  and  suitable 
material,  and  to  maintain  it  in  good  order, 
and  informed  the  jury  that  a  failure  to 
do  so  was  negligence.  This  was  not  an 
invasion  of  the  province  of  the  jury;  for 
the  whole  question  as  to  the  condition  of 
the  road  was  left  to  the  finding  of  the 
jury. 

48.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger  caused 
by  the  negligence  of  defendant  in  allow- 
ing stones  to  be  piled  so  near  the  track 
as  to  strike  plaintiff's  arm,  the  defense 
was  contributory  negligence  on  plaintiff's 
part  in  allowing  his  arm  to  protrude  from 
the  window  of  the  car.  Held,  that  an  in- 
struction that  plaintiff  was  entitled  to 
recover  if  the  servants  in  charge  of  the 
train  were  in  a  position  to  see  the  pile 
of  stone,  or  might  have  seen  it,  by  the 
use  of  ordinary  care,  and  could  thereby 
have  prevented  the  injury  by  stopping 
the  train,  and  failed  to  do  so;  and  that  it 
was  immaterial  whether  said  servants  did 
see  the  stones,  it  being  their  duty  to  do 
so,  was  erroneous,  since  it  was  for  the 
jury  to  say  whether  the  servants  should 
have  seen  the  stones;  and  for  the  further 
reason  that  it  ignored  the  evidence  of 
contributory  negligence.  Carrico  v. 
West  Virginia,  etc.,  R.  Co.,  35  W.  Va.  389, 
14  S.  E.  12. 

49.  Failure  to  open  end  door  of  car. — 
In  an  action  for  injury  to  a  passenger 
received  while  attempting  to  enter  the 
middle    door    of   a    car   caused   by   falling 


into  a  space  between  the  door  and  the 
station  platform,  an  instruction  charging 
that  if  defendant  could  have  opened  the 
end  doors  of  the  car  and  taken  in  the 
passengers  in  safety,  but  failed  to  do  so 
because  it  was  not  paying  attention  to  the 
safety  of  the  passengers,  its  failure  to  do 
so  would  be  negligence  was  erroneous 
because  of  the  statement  that  the  failure 
to  open  the  end  doors  would  be  negli- 
gence, since  the  most  the  court  would 
have  been  justified  in  saying,  even  if 
there  had  been  evidence  touching  the 
subject,  was  that  it  would  be  possible  for 
the  jury  to  find  negligence  on  The  evi- 
dence. Plummer  v.  Boston  Elev.  R.  Co., 
84  N.  E.  849,  198  Mass.  499. 

50.  Locking  closet  in  passenger  coach. 
— Thus  it  is  for  the  jury  to  determine 
whether  it  was  negligence  to  keep  locked 
the  closet  in  the  passenger  coach,  leav- 
ing no  place  for  passengers  to  attend  to 
calls  of  nature,  and  for  all  of  the  com- 
pany's servants  to  remain  away  from  the 
coach  so  that  the  closet  could  not  be 
unlocked,  and  to  stop  the  coach  over  a 
cut  twenty  feet  deep  without  notice  to 
passengers  of  the  danger  to  which  they 
would  be  exposed  if  they  attempted  to 
go  out.  Wood  V.  Georgia  R.,  etc.,  Co., 
84   Ga.   363,   10   S.   E.   967. 

51.  Failure  to  stop  train. — An  injury 
having  occurred  while  plaintiff  was  seek- 
ing to  leave  a  moving  train,  after  being 
informed  that  it  was  not  a  passenger 
train,  under  an  order  from  the  agent  in 
charge  to  get  off,  it  was  error  to  charge 
that  before  putting  a  person  off  the  train 
it  must  be  stopped,  or  the  railroad  would 
be  responsible  for  damages.  The  exist- 
ence of  negligence  is  for  the  jury,  not 
the  court  to  decide.  Southwestern  Rail- 
road V.  Singleton,  67  Ga.  306. 

52.  Movement  of  stool. — St.  Louis,  etc., 
R.  Co.  V.  Johnson,  97  S.  W.  1039,  100  Tex. 
237. 

53.  In  an  action  against  a  street  rail- 
way company,  the  court  charged  that  if 
the  conductor  v^fas  engaged  in  collecting 
fare  or  making  change  for  a  passenger, 
and,  after  the  car  had  stopped,  and  be- 
fore starting  the  same,  was  in  a  position 
where  he   could   see  the   rear   entrance   of 
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Charging  Conclusions  of  Fact  as  Conclusive  Instead  of  Prima  Facie 
Evidence  of  Negligence. — An  instruction  that,  "when  the  track  and  machinery 
are  in  perfect  condition  and  prudently  operated,  the  trains  will  keep  upon  the 
track,  and  run  thereon  with  entire  safety  to  those  on  the  cars,  and  whenever  a 
car  leaves  the  track  and  goes  down  an  embankment  it  proves  that  either  the  track 
or  machinery,  or  some  portion  thereof,  is  not  in  proper  condition,  or  that  the 
machinery  is  not  properly  operated,"  is  erroneous,  as  making  such  an  accident 
conclusive,  instead  of  prima  facie,  evidence  of  negligence,  and  the  error  is  not 
cured  by  afterwards  stating  that  these  conditions  "presumptively  prove"  neg- 
ligence.'* 

§  3334.  Harmless  Error. — Immaterial  or  harmless  error  in  the  charge  in 
f  passenger's  action  for  personal  injuries  is  not  ground  for  reversal  before  a 
party  to  such  action  can  complain  of  error  in  the  charge  therein,  it  must  be 
one  prejudicial  to  his  rights. '^  For  instance,  it  has  been  so  held  as  to  harmless 
error  in  a  charge  as  to  the  degree  of  care  required  of  the  carrier,^^  or  of  the 


the  car,  and,  before  giving  the  signal  to 
start,  looked  to  see  if  there  were  any 
other  persons  about  to  board  the  car, 
and  exercised  reasonable  care  under  the 
circumstances,  and  did  not  see  plaintiflF 
approaching  the  car  or  attempting  to 
board  the  same,  he  was  not  negligent. 
Held  that,  while  the  matter  relating  to 
the  making  of  change  for  a  passenger 
was  not  pertinent  to  the  balance  of  the 
instruction,  nor  to  any  evidence  in  the 
case,  the  instruction  was  not  objection- 
able as  taking  from  the  jury  the  ques- 
tion as  to  what  is  and  what  is  not  a 
proper  time  to  take  up  fares.  Foster  v. 
Seattle  Elect.  Co.,  76  Pac.  995,  35  Wash. 
177.  See  ante,  "Applicability  to  Evi- 
dence,"  §§   3330-3333. 

54.  Charging  conclusions  of  fact  as 
conclusive  instead  of  prima  facie  evi- 
dence of  negligence. — Pattee  v.  Chicago, 
etc.,  R.   Co.,  5  Dak.  267,  38  N.  W.  435. 

55.  Harmless  error. — Knowlton  v.  jNIil- 
waukee  City  R.  Co.,  59  Wis.  378,  18  N. 
W.   17. 

56.  Defining  degree  of  care. — Defend- 
ant carrier  can  not  complain  of  an  in- 
struction erroneously  defining  the  duty 
which  he  owed  to  a  passenger,  where  the 
plaintiff  was  entitled  to  an  instruction  to 
the  cfftct  that  the  injury  M'as  the  result 
of  defendant's  negligence.  Felton  v. 
Holbrook,  56  S.  W.  506,  31  Ky.  L.  Rep. 
1834. 

An  instruction  that  the  law  "wisely" 
requires  extraordinary  diligence  on  the 
part  of  railroads  and  their  employees  in 
transporting  passengers,  etc.,  and  that 
for  slight  negligence  they  are  and  ought 
to  be  responsible,  is  not  such  error  as 
requires  a  reversal.  Central  R.  Co.  v. 
Thompson,    76    Ga.    770. 

Omission  to  charge  that  negligence  of 
driver  that  of  carrier.^It  is  the  duty  of 
a  carrier  by  stage  to  employ  a  competent 
driver,  and  of  the  driver  to  use  the  "ut- 
most care"  for  the  safety  of  passengers; 
and  an  omission  to  charge,  in  an  action 
for  personal  injuries,  that  the  negligence 


of  the  driver  is  that  of  the  carrier,  can 
not  prejudice  the  carrier.  Gallagher  v. 
Bowie,  66  Tex.  265,  17  S.  W.  407. 

As  to  duty  of  conductor  and  motor- 
man. — In  an  action  against  a  street  rail- 
way company,  a  charge,  without  further 
qualification,  that  the  duty  of  the  con- 
ductor and  motorman  towards  the  pas- 
sengers on  the  car  is  to  exercise  the 
highest  degree  of  care  consistent  with 
the  proper  discharge  of  all  their  other 
duties,  while  incorrect,  was  not  reversible 
error,  where  there  was  no  evidence  to 
the  effect  that  the  injury  to  plaintiff  was 
caused  by  the  fact  that  the  conductor  or 
motorman  was  engaeed  in  the  perform- 
ance of  another  duty,  and  therefore  could 
not  look  out  for  plaintiff.  Foster  v.  Seat- 
tle Elect.  Co.,  76  Pac.  995,  35  Wash.  177. 

Omission  of  phrase  "must  exercise  to 
that  end  a  reasonable  degree  of  skill." — 
In  an  action  against  a  railroad  company 
for  injuries  received  by  a  passenger  on 
a  mixed  train  through  the  alleged  negli- 
gence of  the  trainmen  in  coupling  the 
parts  of  the  train,  the  court  instructed,  in 
the  lanuage  of  Civ.  Code,  §  3100,  that  "a 
railroad  carrying  passengers  paying  fare 
must  use  the  utmost  care  and  diligence 
for  their  safe  carriage,  and  must  provide 
everything  necessary  for  that  purpose," 
but  omitted  the  concluding  words  of  the 
section,  "and  must  exercise  to  that  end 
a  reasonable  degree  of  skill."  Held,  that 
the  omission  did  not  injure  defendant,  as 
the  omitted  part  simply  added  to  the 
requirement  of  diligence,  skill  in  using  it, 
and  the  instruction  as  given  did  not  ig- 
nore or  take  from  the  jury  the  consid- 
eration of  any  evidence  or  argument  re- 
butting the  presumption  of  negligence 
created  by  plaintiff's  evidence.  Fisher 
V.  Southern  Pac.  R.  Co.,  89  Cal.  399,  26 
Pac.  894. 

Under  Georgia  Code. — In  an  action  by 
a  passenger  against  a  railroad  company 
for  personal  injuries,  it  is  harmless  error 
to  define  the  care  which  the  company 
should  exercise  as  "an  extra  high  degree 
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passenger. ^^  Thus,  where,  in  an  action  against  a  street  railway  company  for 
injuries  to  a  police  officer  while  regulating  the  movement  of  cars  and  vehicles 
at  a  street  comer,  the  court  submitted  the  case  to  the  jury  on  ordinary  negligence 
of  the  company,  it  could  not  complain  of  the  failure  to  charge  that  there  was  no 
evidence  warranting  a  finding  that  the  company  was  guilty  of  willful  negligence.^® 
Other  instances  will  be  found  in  the  footnotes.^® 

Harmless  Modification  of  Request. — Thus,  an  erroneous  modification  added 
by  the  court  to  a  required  instruction  which  is  not  clear  but  which  clearly  could 
not  prejudice  the  party  asking  it,  is  not  grounds  for  reversal.^" 

Hypercritical  Criticism. — Where  the  court  instructed  that  it  was  the  motor- 
man's  duty  to  stop  the  car  to  avoid  injury  to  decedent  after  his  peril  was  ap- 
parent, and  the  plaintiff  asked  an  instruction  as  to  the  failure  of  the  motorman 
to  stop  or  "slow  down,"  a  criticism  of  the  court's  instruction  will  be  held  hyper- 
critical.''i 

§§  3335-3336.  Curing  Error— §  3335.  Obviating  Error  by  Other  In- 
structions.— Where  an  instruction  in  a  passenger's  action  for  personal  injuries 
standing  alone  is  defective  but  that  defect  is  fully  supplied  by  another  instruc- 
tion, it  will  not  be  supposed  that  the  jury  disregarded  the  latter,  but  the  error 
in  the  first  will  be  deemed  to  have  been  obviated  by  the  latter.  It  has  been  so 
held  as  to  error  in  an  instruction  as  to  the  presumption  arising  from  the  fact  of 
plaintiff's  injury,*^  as  to  the  effect  of  want  of  skill  and  care  on  part  of  the  con- 


of  care,"  though  not  the  definition  of 
"extraordinary  diligence"  as  given  by  the 
Code.  Central,  etc.,  R.  Co.  v.  Johnston, 
33  S.   E.  78,  106  Ga.  130. 

57.  Where,  in  an  action  for  injuries  to 
a  police  officer  boarding  a  street  car 
while  in  the  performance  of  his  duty  of 
regulating  the  movements  of  cars  and 
vehicles  at  a  street  corner,  plaintiff 
claimed  that  it  was  necessary  for  him  to 
board  the  car  in  consequence  of  the  neg- 
ligence of  the  operator  of  the  car,  and 
the  court  charged  that  plaintiff  could  not 
recover,  unless  he  was  in  the  exercise 
of  due  care,  the  refusal  to  charge  that 
the  street  railway  was  required  to  do 
with  regard  to  a  trespasser  was  to  ab- 
stain from  wantonly  exposing  him  to 
danger  was  not  reversible  error.  Ahern 
V.  Boston  Elev.  R.  Co.,  97  N.  E.  73,  310 
Mass.  506. 

58.  Ahern  v.  Boston  Elev.  R.  Co.,  310 
Mass.    506,   97   N.   E.   73. 

59.  Where,  in  an  action  against  a  street 
railway  for  injury,  it  was  determined  by 
the  jury  that  plaintiff  had  no  time  to  de- 
scend from  the  steps  of  the  car,  the  re- 
fusal to  instruct  as  to  a  verdict  in  case 
he  had  time  was  immaterial.  Knowlton 
V.  Milwaukee  City  R.  Co..  59  Wis.  378, 
18  N.  W.  17. 

Rate  of  speed. — In  an  action  against  a 
railroad  company  for  injuries  received  by 
a  passenger  in  consequence  of  the  derail- 
ment of  the  train,  the  preponderance  of 
the  evidence  showed  that  at  the  place 
of  the  accident  the  ties  were  rotten,  and 
the  spikes  loose,  so  as  to  endanger  a 
train  running  over  it  rapidly,  and  the 
jury  were  instructed  that  plaintiff,  in  or- 
der to  recover,  must  prove  that  the  train 
was   run   at   a   high   and   reckless   rate   of 


speed  over  a  track  where  defendant  had 
negligently  suffered  the  ties  to  become 
decayed  until  the  spikes  were  loose.  Held, 
that  it  was  harmless  error  to  instruct  the 
jury,  further,  if  the  train  was  being  run 
at  a  speed  so  high  and  dangerous  as  to 
become  a  negligent  management  of  the 
train,  and  the  accident  resulting  in  the 
mjury  to  the  plaintiff  was  in  consequence, 
then  the  jury  should  find  for  plaintiff. 
Chicago,  etc.,  R.  Co.  v.  Lewis,  145  111.  67, 
33   N.   E.   960. 

60.  Modification. — In  an  action  for  in- 
juries to  a  passenger  in  a  railroad  col- 
lision, the  defendant  requested  an  instruc- 
tion that  the  fact  that  the  switch  at  which 
the  car  left  the  track  was  not  locked  did 
not  constitute  negligence  if  the  purpose 
of  the  lock  was  not  to  prevent  spreading 
of  the  rails,  which  in  fact  caused  the  car 
to  leave  the  track.  To  this  the  court 
added,  "if  defendant  used  due  care  and 
diligence  to  otherwise  fasten  and  secure 
the  switch."  Held,  this  modification  was 
not  prejudicial  when  there  had  been  a 
prior  instruction  that,  if  defendant  had 
negligently  failed  to  secure  the  switch, 
and  the  accident  was  liable  to  plaintiff 
for  the  injuries  sustained.  Flanagan  v. 
Baltimore,  etc.,  R.  Co.,  83  Iowa  639,  50 
N.  W.  60. 

61.  Hypercritical  criticism. — Hoffman  v. 
Cedar  Rapids,  etc.,  R.  Co.  (Iowa),  139 
N.   W.   165. 

62.  Obviating  error  by  other  instruc- 
tions.— The  defect  in  an  instruction,  in 
an  action  for  injuries  to  a  passenger  while 
lioarding  a  train,  that,  if  the  passenger 
fell  from  the  train  by  reason  of  the  mov- 
ing thereof  and  was  injured  thereby,  the 
presumption  was  that  the  passenger  re- 
ceived the  injury  through  the   negligence 
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ductor  which  pretermitted  the  effect  of  plaintifif's  negligence,®^  and  as  to  error 
in  omitting  the  effect  of  plaintiff's  going  onto  the  platform  of  the  car  prepara- 
tory to  alighting.**  Also  it  has  been  so  held  as  to  error  in  using  the  terms  "suf- 
ficient accommodations"  for  "reasonable  accommodations,"  ^^  and  as  to  error  in 
making  the  passenger's  intelligence  and  experience  the  standard  for  determining 
whether  the  misconduct  of  the  conductor  was  "reasonable  cause"  for  the  act  of 
the  passenger."*     It  has  been  held,  however,  that  where  an  instruction  imposes 


of  the  carrier,  was  obviated  by  an  instruc- 
tion that  if  the  passenger  was  thrown  to 
the  ground  by  the  movement  of  the 
train,  and  the  carrier  was  not  negligent 
in  starting  the  train  the  time  it  did,  there 
could  be  no  recovery,  unless  the  inove- 
ment  of  the  train  was  negligent  and  un- 
necessary in  the  handling  thereof.  Choc- 
taw, etc.,  R.  Co.  V.  Hickey,  81  Ark.  579, 
99   S.  W.  839. 

63.  In  an  action  against  a  railroad 
company  for  injury  to  a  passenger,  it  ap- 
peared that  the  train  was  stopped  before 
the  car  in  which  plaintiff  was  riding 
reached  the  depot  platform,  and  she  v/as 
required  by  the  conductor  to  jump  to 
the  ground,  resulting  in  injury.  Held, 
that  an  instruction  by  the  court  to  the 
jury  in  such  a  case,  to  the  eflfect  that,  if 
the  want  of  proper  skill  or  care  on  the 
part  of  the  conductor  caused  the  injury, 
the  defendant  would  be  liable,  was  not 
erroneous,  taken  in  connection  with  an- 
other instruction  to  the  effect  that,  if 
the  plaintiff  was  guilty  of  negligence  in 
jumping  from  the  car,  she  could  not  re- 
cover. Evansville,  etc.,  R.  Co.  v.  Dun- 
can, 28   Ind.  441,  93  Am.  Dec.  322. 

64.  Omitting  effect  of  plaintiff's  going 
onto  platform  .preparatory  to  alighting. — 
In  an  action  for  injury  to  a  passenger, 
the  negligence  charged  was  that  the  con- 
ductor or  other  trainman  failed  to  an- 
nounce that  a  stop  the  train  was  then 
making  was  not  at  a  station  which  had 
been  called.  The  court  charged  that,  if 
the  conductor  or  other  trainman  called  a 
station  and  very  soon  thereafter  the 
train  stopped,  and  such  announcement 
and  stopping  were  reasonably  calculated 
to  lead  an  ordinarily  prudent  man  to  be- 
lieve the  train  at  the  station,  and  if  plain- 
tiff did  so  believe  and  attempted  to 
alight,  and  in  so  doing,  without  negli- 
gence, fell  from  a  trestle,  then  defend- 
ant was  liable.  The  instruction  omitted 
any  reference  to  plaintiff's  position  on 
the  platform  and  its  effect  on  his  con- 
duct in  stepping  off,  also  any  reference 
to  testimony  in  regard  to  announcement 
by  the  conductor  to  passengers  inside  the 
car  that  the  stop  was  not  at  the  station, 
and  withdrew  the  question  of  the  proxi- 
mate cause  of  plaintiff's  injury  whether 
he  had  placed  himself  where  he  could 
not  have  heard  the  announcement  if  it 
had  been  given  loudly  enough  to  be 
heard  by  those  inside  the  car.  It  was 
held  that  the  instruction  was  not  cured 
by     another     instruction     that     it     might 


be  that  plaintiff  heard  the  station  called 
and  still  not  be  entitled  to  recover, 
in  that  the  statute  (Revisal  1905,  §  2628) 
provides  that,  if  a  passenger  shall  be  in- 
jured while  on  the  platform  in  violation 
of  regulations  posted  in  the  car,  the  rail- 
road shall,  not  be  liable,  if  there  was  suf- 
ficient room  inside,  that  it  was  plaintiff's 
duty  to  be  inside,  and  that,  if  he  was  on 
the  platform  and  heard  the  station  called, 
yet,  if  the  conductor  announced  that  the 
stop  was  not  at  the  station  loud  enough 
for  those  inside  to  hear,  and  plaintiff  be- 
ing outside  did  not  hear,  then  defendant 
was  not  liable;  such  instruction  having 
been  given  on  the  independent  conten- 
tion advanced  by  defendant  that,  in  com- 
pliance with  the  statute,  notices  warnn^g 
passengers  not  to  '  ride  on  the  platform 
had  been  posted,  and  having  no  relation 
to  the  erroneous  instruction.  Wagner  v. 
Atlantic,  etc..  R.  Co.  (N.  C),  61  S.  E. 
171. 

65.  "Sufficient"  accommodations  "rea- 
sonable"  accommodations. — In  an  actiol 
by  a  passenger  against  a  railroad  com- 
pany for  injury,  caused  by  the  negligent 
and  wanton  breach  of  duty  by  the  defend- 
ant to  provide  for  the  safety  of  its  pas- 
sengers, an  instruction  requiring  the  car- 
rier to  use  "sufficient"  accommodations, 
instead  of  "reasonable''  accommodations, 
as  required  by  statute,  was  not  erroneous, 
where  from  another  instruction  given  it 
was  manifest  that  the  court  did  not  in- 
tend to  c'onvey  to  the  jury  by  use  of  the 
word  "sufficient"  any  meaning  beyond 
that  intended  by  "reasonable"  as  used  in 
the  statute,  and  in  that  connection  read 
to  the  jury  the  section  of  the  statute  re- 
quiring railroad  companies  to  furnish 
"reasonable"  accommodations.  Ander- 
son V.  South  Carolina,  etc.,  R.  Co.,  61  S. 
E.  1096,  81  S.  C.  1. 

66.  "Reasonable  cause"  and  "intelli- 
gence experience  of  passenger  as"  stand- 
ard.— Where  the  charge  of  the  court 
was  conflicting  in  that  the  jury  were 
charged  that  the  company  was  liable  if 
the  misconduct  of  the  conductor  gave 
the  passenger  "reasonable  cause"  to  jump 
from  the  train,  and  also  that  reasonable 
cause  was  a  cause  sufficient  to  have  in- 
duced the  act,  having  regard  to  the  pas- 
senger's intelligence  and  experience  in 
life,  and  his  situation  and  surroundings 
at  the  time,  the  compan}'-  being  liable 
only  for  the  natural  and  probable  con- 
sequences of  the  misconduct  of  the  con- 
ductor,   who    was    not     chargeable     with 
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too  high  a  degree  of  diligence  on  the  carrier,  the  fact  that  the  judge  in  another 
portion  of  his  charge  gave  a  correct  statement  of  the  law  upon  the  subject  does 
not  necessarily  cure  the  error  complained  of,  the  judge  having  failed  to  call  the 
jury's  attention  to  the  mistake  he  made  in  defining  extraordinary  diligence.®'^ 

itequest  Covered  by  Other  Instructions. — Where  in  a  passenger's  action 
for  personal  injuries  a  request  for  an  instruction,  which  might  have  heen  given, 
is  covered  by  other  instructions  given  in  the  case,  its  refusal  is  not  reversible  er- 
ror. It  has  been  so  held  as  to  a  refusal  to  instruct  that  plaintiff  has  the  burden 
of  proof  of  the  carrier's  negligence,®*  and  as  to  a  refusal  to  charge  that  if  the 
sole  cause  of  a  derailment  was  a  cause  other  than  the  one  alleged  there  could 
be  no  recovery.®^  But  a  refusal  to  charge  as  to  the  care  and  diligence  the 
carrier  is  required  to  use  to  keep  its  grip  irons  and  brakes  free  from  defects  is 
not  cured  by  a  charge  relating  to  negligence  in  the  use  of  such  appliances  as 
they  had.'^o 

Request  Omitting  Reference  to  Acts  of  Negligence  Relied  on. — In  a  pas- 
senger's action  for  personal  injury  a  requested  charge  which  omits  any  reference 
to  the  specific  acts  of  negligence,  alleged  and  relied  on,  although  it  states  a  sound 
proposition  of  law,  is  subject  to  criticism,  and  where  the  charge  of  the  court  is 
■explicit  upon  the  subject  of  the  defendant's  negligence,  the  refusal  to  give  such 
request  can  not  be  prejudicial.  Thus,  refusal  to  instruct  that  if  the  plaintiff 
was  a  passenger  on  defendant's  log  train,  and  the  accident  which  caused  his  in- 
jury occurred  while  the  train  in  question  was  being  operated  in  the  usual  man- 
ner in  which  log  trains  are  operated  upon  well-managed  railroads,  and  the  train 
was  such  a  train  as  is  usually  run  for  the  purpose  of  carrying  logs  on  well- 
inanaged  railroads,  the  plaintiff  could  not  recover,  was  not  prejudicial  error,  in 
view  of  explicit  instructions  given  on  defendant's  negligence,  and  the  jury  being 


l<nowledge  of  the  passenger's  "intelli- 
gence and  experience  in  life,"  the  error 
was  not  cured  by  an  instruction  requir- 
ing the  cause  to  be  such  "as  reasonably 
to  have  induced  a  man  of  ordinary  pru- 
dence to  believe  his  life  in  danger,  or 
that  he  was  in  danger  of  great  bodily 
harm,"  nor  by  an  instruction  that  the 
company  was  not  liable  unless  the  mis- 
conduct of  the  conductor  and  the  others 
"was  such,  as  to  convince  a  reasonable 
man  that  the  threats  would  be  carried 
into  immediate  execution."  Spohn  v. 
Missouri  Pac.  R.  Co.,  101  Mo.  417,  14  S. 
W.   880. 

67.  Florida,  etc.,  R.  Co.  v.  Lucas,  110 
Ga.  121,  35  S.  E.  283. 

68.  Burden  of  proof  of  negligence. — 
In  an  action  for  injuries  to  a  railroad  pas- 
senger by  the  derailment  of  a  coach,  it 
is  not  reversible  error  to  refuse  to  in- 
struct that  negligence  was  the  gist  of  the 
action,  and  plaintiff  had  the  burden  of 
proving  it  by  a  preponderance  of  the  evi- 
dence, where  the  court  charged  that  de- 
fendant was  not  required  to  show  want 
of  negligence,  but  plaintiff  must  estab- 
lish her  case  by  a  preponderance  of  the 
evidence,  and,  unless  she  showed  by  a 
preponderance  that  she  was  injured  by 
defendant's  negligence,  the  verdict  should 
be  for  it.  Southern  Pac.  Co.  v.  Hogan, 
108  Pac.  240,  13  Ariz.  84,  29  L.  R.  A.,  N. 
S.,   813. 

69.  Cause  of  derailment. — Where,  in  an 
action   for   personal   injuries  to  a  passen- 


ger occasioned  by  the  derailing  of  a 
train,  the  evidence  is  conflicting  as  to 
how  the  accident  occurred,  whether  from 
the  rotten  condition  of  the  ties,  or  from 
ice  which  had  been  forced  by  the  high 
waters  of  a  creek  upon  or  near  the  track, 
and  had  either  come  in  actual  contact 
with  the  train,  or  occasioned  some  dis- 
turbance which  produced  the  accident, 
and  the  court  charges  that  no  recovery 
can  be  had  unless  the  accident  arose  from 
negligence  in  failing  to  repair,  it  is  not 
error  to  refuse  to  charge  that,  if  the  ice 
was  the  sole  cause  of  the  accident,  there 
could  be  no  recovery,  although  such  a 
charge  might  have  been  given.  An- 
drews V.  Chicago,  etc.,  R.  Co.,  86  Iowa 
677,   53   N.  W.   399. 

70.  Where,  in  an  action  for  injuries  on 
a  street  car,  the  plaintiff  is  entitled  to  an 
instruction  requiring  defendant  to  use  the 
utmost  practicable  care  and  diligence  with 
reference  to  its  cars,  including  its  brakes 
and  grip  irons,  for  the  safety  of  its  pas- 
sengers, and  entitling  him  to  recover  if 
the  injuries  complained  of  were  received 
by  reason  of  the  defective  grip  or  brakes, 
without  fault  on  plaintiff's  part  directly 
contributing  thereto,  the  refusal  of  such 
instruction  was  not  cured  by  an  instruc- 
tion relating  to  the  alleged  negligence  of 
the  persons  in  charge  of  the  trains  in  the 
use  of  such  appliances  as  they  had,  and 
not  to  negligence  in  furnishing  or  keep- 
ing the  appliances  in  repair.  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo.  94,  20 
S.  W.  93. 
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told  that  if  the  logs  were  properly  loaded,  or  were  liable  to  fall  off  when  sa 
loaded,  plaintiff  could  not  recover  J  ^ 

Subsequent  Correct  Instruction  Given  at  Request  of  Party  Complain- 
ing.— In  an  action  for  damages  for  injuries  to  a  passenger  caused  by  the  derail- 
ment of  a  car,  an  instruction  that,  "before  defendant  can  excuse  itself  it  must 
show  *  .  *  *  that  its  track  and  machinery  and  appliances  were  the  best  of  the 
kind,  and  in  perfect  condition,"  though  objectionable  without  qualification,  can 
not  be  complained  of  by  defendant,  where  at  its  request,  the  law  on  the  same 
subject  is  afterwards  correctly  stated  to  the  jury.''^ 

§  3336.  Subsequent  Explanation  of  Charge. — In  a  passenger's  action 
for  personal  injuries  an  error  in  an  instruction  as  to  the  cause  of  the  accident 
may  be  cured  by  a  subsequent  explanation  which  removes  all  ground  for  the 
objection; '^^  as,  for  instance,  where  the  injuries  complained  of  were  received  in 
a  derailment.'''*  * 

§  3337.  Existence  of  Relation  of  Carrier  and  Passenger. — The  charge, 
in  an  action  for  injuries  to  a  passenger,  must  be  explicit  as  to  whether  the  rela- 
tion of  passenger  and  carrier  existed,  and  the  jury  must  fully  understand  that 
plaintiff  can  not  recover  if  he  was  not  a  passenger.''^  In  other  words,  the  charge 
must  require  the  jury  to  find  that  the  person  injured  was  a  passenger.  This  need 
not  be  done  in  express  terms  where  finding  of  facts  which  would  establish  the  re- 
lation of  passenger  and  carrier  are  required.''®    For  the  same  reason,  the  charge 


71.  Request  omitting  reference  to  acts 
of  negligence  relied  on. — Greenfield  v.  De- 
troit, etc.,  R.  Co.,  95  N.  W.  546,  133  Mich. 
557. 

72.  Subsequent  correct  instruction  given 
at  request  of  party  complaining. — Eureka 
■Springs  R.  Co.  v.  Tiramons,  51  Ark.  459, 
11   S.  W.   690. 

73.  Subsequent  explanation  of  charge. 
— Harriman  v.  Reading,  etc.,  St.  R.  Co., 
173  Mass.  28,  53  N.  E.  156. 

74.  Injury  received  in  derailment. — 
At  the  trial  of  an  action  against  a  street 
railway  corporation  for  personal  injuries 
occasioned  to  the  plaintiff  by  a  car  run- 
ning off  the  track,  the  judge  instructed 
the  jury:  "If  you  say  that  either  the 
track  was  not  in  proper  condition,  or  the 
car  was  not  in  proper  condition,  that  it 
was  not  being  run,  in  view  of  the  track 
and  the  car,  at  a  proper  rate  of  speed, 
and  that  that  was  the  negligence  that 
caused  this  accident,  then  the  plaintiff 
has  made  out  his  right  to  recover."  Upon 
objection  by  the  defendant,  the  judge 
said:  "Well,  I  did  not  mean  to  say  just 
that.  I  meant  to  say  that  I  want  the 
jury  to  understand  that  the  running  off 
the  track  must  have  been  due  to  some  one 
or  the  other  of  those  different  things. 
Suppose  the  track  was  not  perfect,  or 
the  car  was  not  perfect,  or  the  speed  was 
too  rapid,  yet  if  this  car  did  not  leave 
the  track  because  of  some  of  those  things, 
then  I  do  not  mean  to  say  that  you  would 
say  the  plaintiff  had  the  right  to  recover. 
It  must  be  due  to  some  one  or  the  other 
of  those  things,  as  I  said  to  you.  It 
must  be  due  to  some  imperfection,  and 
that  imperfection  must  be  due  to  some 
negligence  on  the  part  of  the  person  who 
had   charge   61  the   track,   or   the   car,   or 


the  running  of  the  car."  Held,  that  the 
defendant  had  no  ground  of  exception. 
Harriman  v.  Reading,  etc.,  St.  R.  Co.,  173 
Mass.  28,   53   N.   E.   156. 

75.  Existence  of  relation  of  carrier 
and  passenger. — Lockwood  v.  Boston 
Elev.  R.  Co.,  200  Mass.  537,  86  N.  E- 
934,    22    L.    R.    A.,    N'.    S.,    488. 

76.  In  an  action  for  injuries  to  an  al- 
leged passenger,  an  instruction  setting 
out  facts  which,!  if  established,  would  au- 
thorize a  verdict  for  plaintiff,  is  not  er- 
roneous because  not  in  terms  requiring 
a  finding  that  he  was  a  "passenger," 
where  it  requires  finding  of  facts  which 
would  establish  the  relation  of  passenger 
and  carrier.  East  St.  Louis,  etc.,  R.  Co. 
V.   Zink,   82  N.   E.   283,   229   111.   180. 

Where,  in  an  action  against  a  railroad 
for  wrongful  death  resulting  from  in- 
juries received  by  deceased  in  a  collision 
occurring  after  the  train  whereon  he  was 
a  passenger  had  left  the  station  to  which 
he  had  purchased  transportation,  it  was 
conceded  that  up  to  the  .time  of  reach- 
ing the  station  he  was  a  passenger,  an 
instruction,  requiring  the  jury  to  find  for 
paintiff  if  they  believed  that  deceased  at 
the  time  of  the  accident  was  a  passenger 
on  defendant's  train,  and  further  charg- 
ing that  if  they  believed,  from  all  the 
facts  and  circumstances  in  evidence, 
that  deceased  determined  to  continue  his 
journey  to  the  station  whereat  he  re- 
sided, and  remained  on  the  train  for  that 
purpose,  the  fact  that  he  had  onljr  paid 
his  fare  to  the  former  station  was  no  de- 
fense to  the  suit,  sufficiently  required 
the  jury  to  find  that  deceased  was  a  pas- 
senger at  the  time  of  the  accident.  An- 
derson V.  Missouri  Pac.  R.  Co.,  93  S.  W. 
394,   196   Mo.  443,   113   Am.   St.  Rep.  748. 
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need  not  expressly  negative  the  defense  that  plaintiff  was  not  a  passenger  J''" 
Thus,  where,  in  an  action  against  a  carrier,  the  declaration  was  drawn  on  the 
theory  that  the  relation  of  passenger  and  carrier  existed,  and  stated  a  good 
cause  of  action,  an  instruction  that  if  the  jury  believed  the  defendant  guilty  of 
the  negligence  charged  in  the  declaration,  and  that  the  injury  resulted  there- 
from, plaintiff  was  entitled  to  recover,  was  not  erroneous,  on  the  ground  that  it 
did  not  require  the  jury  to  find  that  plaintiff  was  a  passenger.'^®  So,  also,  the 
question  of  the  existence  of  the  relation  of  passenger  and  carrier  is  not  ignored 
in  an  instruction  that  the  court  instructs  the  jury  that  if  they  find  from  the  evi- 
dence that  the  plaintiff  has  made  out  his  case  by  a  preponderance  of  the  evidence,  ' 
as  alleged  in  the  certain  named  counts  of  the  declaration,  or  in  either  of  said 
above  named  counts,  then  the  jury  should  find  the  defendant  guilty.''®  And 
where  an  instruction  requires  a  finding  that  plaintiff  was  on  the  train  with  the 
knowledge  and  consent  of  the  agent  in  charge  of  it,  it  can  not  be  objected  that  it 
does  not  submit  the  question  whether  he  was  rightfully  on  the  train.*" 

What  Constitutes  Relation. — Submission  of  the  question  whether  the  in- 
jured person  was  an  actual  or  intending  passenger  is  erroneous  without  instruc- 
tions as  to  what  constitutes  such  relation. ^^ 

The  charge  in  respect  to  the  commencement  and  termination  of  the 
relation  need  not  be  an  exhaustive  statement  of  all  possible  instances.  Where 
the  charge  correctly  states  the  law  relevant  to  the  facts  of  the  case,  it  is  not 
objectionable.®^ 

Signal  to  Stop  Street  Car. — An  instruction  that  street  car  company  owed 
only  ordinary  care  until  a  person  had  given  a  signal  of  his  intention  to  become 
a  passenger  is  improperly  modified  by  adding,  "provided  the  person  is  not  at- 
tempting to  board  at  a  usual  stopping  place,"  as  making  the  necessity  to  stop  at 
all  crossings  absolute,  whether  there  was  any  signal  or  not.*^ 

Attempting  to  Board  Car. — But  an  instruction  defining  a  passenger  as  "one 
who  is  boarding  a  car,  or  who  is  attempting  to  board  a  car,  or  at  the  station  of  a 
company  operating  a  car,  for  the  purpose  of  being  carried  on  the  cars  from  one 
point  to  another,"  is  erroneous,  as  is  also  a  statement  therein  that  "he  becomes  a 
passenger  when,  with  the  intention  of  boarding  a  train,  he  attempts  to  board  for 
the  purpose  of  riding."  ^* 

Boarding  Moving  Street  Car. — In  an  action  for  injuries  while  boarding  a 
street  car,  a  charge  that,  where  a  person  goes  towards  a  street  car  after  it  has 

77.  Alabama,  etc.,  R.  Co.  v.  Dear,  87  ble  cases,  either  as  to  the  commencement 
Miss.  339,  39  So.  812.  of   such    relation    or   its   termination,    yet, 

78.  Southern  R.  Co.  v.  Cullen,  77  N.  E.  as  applied  to  the  facts  of  the  case  on 
470,  221  111.  392,  affirming  judgment  122  trial,  there  was  no  error  in  charging 
111.   App.  293.  that,   if   the   plaintiff   boarded   one   of  the 

79.  Petersen  v.  Elgin,  etc.,  Tract.  Co.,  cars  of  the  defendant  and  paid  her  fare, 
142  111.  App.  34,  judgment  affirmed  in  238  under  the  law  she  became  a  passenger 
111.  403,  87   N.  E.  345.  of  the  defendant,  and  the  relation  of  pas- 

80.  Whitehead  v,  St.  Ivouis,  etc.,  R.  Co.,  senger  would  exist  from  the  time  she 
99  Mo.  263,  11  S.  W.  751,  6  L,.  R.  A.  409.  boarded    the    car    until    she    had    reached 

81.  What  constitutes  relation.— In  ac-  the  place  of  her  destination  and  had  been 
tion  for  death  of  a  beer  wagon  driver  at-  allowed  a  reasonable  time  and  opportu- 
tempting  to  board  street  car  for  the  al-  nity  to  alight  from  the  car  in  safety,  and 
leged  purpose  of  lodging  a  complaint  at  that  during  the  continuance  of  such  re- 
the  car  barns,  the  outcome  of  an  alterca-  lation,  the  law  imposed  upon  the  com- 
tion,  submission  of  question  whether  de-  pany  the  duty  of  exercising  for  the  pro- 
cedent  was  an  actual  or  intending  pas-  taction  of  her  person  extraordinary  care, 
senger,  without  instructions  as  to  what  McBride  v.  Georgia  R.,  etc.,  Co.,  54  S. 
constituted    such,    held    error.      Geiger    v.  E.  674.  125  Ga.  515. 

Pittsburg  R.  Co.,  83  Atl.  367,  234  Pa.  545.  83.   Signal  to  stop  street  car. — Wise  v. 

82.  Creation  and  termination.— While  Columbia  R.,  etc.,  Co.,  77  S.  E.  934,  94 
the  charge  of  the  court  touching  the  con-       S.    C.    254. 

tinuance   and   termination    of  the   relation  84.  Attempting  to  board  car. — Alabama, 

of     passenger    and    carrier    between    the      etc.,    R.    Co.  v.    Bates,    149  Ala.    487,    43 
parties  may  not   have   included   all  possi-      So.  98. 
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stopped  at  a  regular  stopping  place  and  takes  hold  of  it  in  the  process  of  enter- 
ing it,  he  is  a  passenger,  is  deficient,  in  not  stating  that  if  the  person  undertook 
to  take  hold  of  the  car  after  it  had  started,  and  without  having  been  seen  either  by 
the  motorman  or  conductor,  he  was  not  a  passenger.*^  Requests  that  if  plaintiff 
approached  the  car  somewhat  from  the  rear,  and  did  not  come  into  view  of  the 
conductor,  or  any  competent  person  who  might  have  been  in  the  rear  vestibule 
and  on  the  lookout  for  passengers,  until  after  the  signal  to  start  had  been  given, 
he  could  not  recover,  though  he  took  hold  of  the  car  before  it  had  started,  unless 
defendant  was  negligent  in  not  stopping  the  car  the  second  time,  or  stopped  it 
improperly,  were  properly  refused,  since  they  did  not  exclude  the  motorman's 
having  seen  him.®^ 

Payment  of  Fare  st — Riding  on  Freight  Train. — The  charge  in  an  action 
for  injuries  received  while  riding  on  a  freight  train  should  submit  the  question 
whether  the  carrier  had  waived  a  rule  requiring  persons  riding  on  freight  trains 
to  have  permits,  where  there  is  evidence  to  warrant  it,^*  but  should  not  authorize 
a  presumption  that  a  brakeman  had  authority  without  knowledge  of  the  con- 
ductor to  receive  fares  for  transportation,  certainly  where  there  is  evidence 
tending  to  show  that  the  plaintiff  knew  the  brakeman  was  acting  without  au- 
thority.®^ Such  instruction  is  erroneous  for  excluding  from  consideration  evi- 
dence that  such  course  of  conduct  was  difficult  to  suppress,  and  was  pursued 
in  spite  of  efforts  to  suppress  it.**" 

Reasonable  Time  to  Alight. — In  an  action  against  a  railway  company  for 
injuries  to  a  passenger  while  alighting  from  a  train  at  a  station,  an  instruction 
that  it  was  the  duty  of  the  company  to  stop  its  train  long  enough  for  the  passen- 
gers to  alight,  and  if  plaintiff  was  a  passenger,  and  the  train  stopped  at  the 
station,  and  before  he  had  a  reasonable  time  to  get  off  and  while  he  was  getting 
off  the  train  was  started,  the  company  was  negligent,  was  not  bad  for  failing  to 
expressly  negative  the  defense  that  plaintiff  was  not  a  passenger.^i 

Passenger  Remaining  on  Train  after  Departure  from  His  Destina- 
tion.— In  an  action  against  a  railroad  company,  as  a  common  carrier  of  pas- 
sengers, for  personal  injuries,  there  being  evidence  from  which  the  jury  might 
have  found  that  the  relation  of  common  carrier  had  ceased  before  the  accident, 

85.  Boarding  moving  street  car. —  89.  In  an  action  for  personal  injuries, 
Payne  v.  Springfield  St.  R.  Co.,  203  Mass.  the  court  instructed  that  if  a  carrier  of 
425,   89   N.   E.   536.                                                    passengers  was  using  for  its  purposes  the 

86.  Payne  v.  Springfield  St.  R.  Co.,  kind  of  freight  train  which  plaintiff 
203   Mass.  425,  89   N.   E.  536.  boarded,   and  if  plaintiff  paid   his   fare  to 

87.  Credibility  of  witnesses. — See  post,  a  brakeman,  and  was  authorized  by  him 
"Credibility  of  Witness,"   §   3361.  to  board  the  train,  though  the  brakeman 

88.  Riding  on  freight  train. — In  an  ac-  had  no  express  authority,  and  if  the  con- 
tion  for  injuries  received  while  riding  on  ductor  had  no  knowledge  of  plaintiff's 
defendant's  freight  train,  plaintiff  testi-  presence,  but  the  carrier's  brakeman  had 
fied  that  at  one  time  he  knew  permits  been  exercising  such  authority  for  so 
were  required,  but  did  not  know  that  im-  long  that  the  carrier  should  have  known 
perative  instructions  were  given  to  re-  it,  then  "plaintiff  had  the  right  to  pre- 
quire  such  permits;  that  he  frequently  sume  that  such  servant  was  authorized  to 
rode  without  them,  and  had  so  ridden  perform  such  duties."  Held  erroneous, 
when  defendant's  train  master  was  for  authorizing  such  presumption,  espe- 
aboard;  that  others  rode  without  them;  cially  in  view  of  evidence  tending  to  show 
that  he  had  not  obtained  a  permit  for  a  that  plaintiff  was  informed  that  the  brake- 
year  and  a  half  before  the  accident,  and  man  was  acting  without  authority.  ludg- 
had  never  been  refused  passage.  Others  ment  78  S.  W.  249,  reversed  in  Missouri, 
testified  that  it  was  customary  to  ride  etc.,  R.  Co.  v.  Huff,  81  S.  W.  525,  98  Tex. 
without   them   on   payment   of  fares.   The  110. 

fares    and     mileage    collected    were     re-  90.    Judgment    78    S.    W.    249,    reversed 

ported  to  the  company.     Held  to  warrant  in  Missouri,  etc.,  R.  Co.  v.  Huff,  81  S.  W. 

instructions   as    to   whether   the    company  525,   98  Tex.   110. 

had  waived   a   rule   requiring  persons   on  91.    Reasonable    time    to    alight. — Ala- 
freight    trains    to    have    permits.      Green-  bama,  etc.,  R.  Co.  v.  Dear,   87   Miss.  339, 
field  V.  Detroit,  etc.,  R.  Co.,  95  N.  VV.  546,  39  So.  812. 
133   Mich.   557. 
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a  judgment  for  the  plaintiff  was  reversed  because  the  jury  were  instructed  (by 
a  distinct  proposition  in  writing)  that  defendant  was  Hable  if  the  injury  was 
<:aused  by  its  negligence,  without  negligence  of  the  plaintiff  contributing  thereto ; 
although  by  a  subsequent  written  instruction  they  were  told  that  "if  a  reasonable 
lime  had  elapsed  for  the  plaintiff,  to  get  out  of  the  cars,  the  relation  of  common 
carrier  ceased,  and  the  defendant  could  not  be  held  liable  as  a  common  carrier," 
and  were  orally  instructed  that  in  such  a  case  the  plaintiff  could  not  recover  at 
all  in  this  action. ^^ 

§  3338.  Definition  or  Explanation  of  What  Constitutes  Negligence. 

- — In  a  passenger's  action  for  personal  injuries  the  charge  must  correctly  state 
the  criterion  of  the  negligence  of  the  carrier's  servants  under  the  circumstances 
of  the  particular  case.^^  Although  it  is  not  error  to  fail  to  instruct  in  express 
terms  as  to  what  would  constitute  negligence  where  the  standard  of  the  case  is 
clearly  indicated,^*  a  charge  that  negligence  is  the  failure  to  do  what  a  reasonable 
and  prudent  person  would  have  done  under  the  circumstances  or  the  situation, 
or  doing  that  which  a  prudent  person  under  existing  circumstances  would  not 
have  done,  is  not  erroneous  when  applied  to  a  carrier  of  passengers. ^^ 

Wantonness  and  Willfulness. — In  an  action  against  a  carrier  for  willful  in- 
jury to  a  passenger,  a  charge  that  to  do  a  thing  wantonly,  recklessly  and  willfully 
is  doing  it  either  with  knowledge  that  the  doer  is  invading  another's  rights,  or 
doing  it  under  circumstances  raising  that  inference,  or  doing  it  under  circum- 
stances that  would  cause  an  ordinarily  careful  person  to  realize  he  was  invading 
the  rights  of  another,  is  not  error,^^  and  a  refusal  to  charge  that  defendant  can 
not  be  guilty  of  wantonness  or  willfulness  unless  he  has  been  guilty  of  miscon- 
duct or  malice,  is  not  prejudicial,  where  the  court  charged  that  it  takes  more  than 
gross  negligence  to  show  willfulness  or  wantonness.^'' 

Gross  Negligence. — In  an  action  to  recover  for  personal  injuries  to  a  pas- 
senger, it  is  not  error  to  refuse  to  instruct  that  gross  negligence  means  willful 
or  intentional  negligence,  as  negligence  may  be  gross  without  being  willful  or 
intentional.®*  It  is  error  to  charge  that  gross  negligence  is  that  degree  which 
indicates  intentional  wrong,  or  such  a  reckless  disregard  of  the  security  or  rights 
of  the  passengers  as  to  imply  bad  faith. ^^  A  request  to  charge  that  the  duty  of 
exercising  the  highest  degree  of  care  is  incumbent  on  the  defendant,  and  any 
failure  on  the  part  of  its  servants  to  exercise  that  degree  of  care  is  "gross  negli- 

92.  Passenger  remaining  on  trains  after  ton,  etc.,  St.  R.  Co.,  196  Mass.  24,  81  N. 
departure    from    his    destination. — Imhoff      E.  894. 

V.  Chicago,  etc.,  R.  Co.,  20  Wis.  344.  94.   There   is   no'  error   in   submitting   a 

93.  Definition  or  explanation  of  what  question  whether  a  brakeman  "negli- 
constitutes  negligence.— An  instruction,  gently'  pulled  plaintiff  forward,  and 
in  an  action  against  a  street  railway  com-  thereby  caused  her  to  fall,  without  m- 
pany  for  injuries  to  a  passenger  thrown  structmg  them  as  to  what  would  consti- 
from  a  car  running  at  an  excessive  rate  tut?  negligence,  where  to  her  questions 
of  speed  over  a  sharp  curve,  that  it  was  mdicated  the  standard  of  care  for  such 
not  sufficient  to  show  that  the  car  was  negligence,  and  covered  the  subject  of 
going  at  such  speed  as  to  make  it  prob-  proximate  cause  ^Werner  j-  Chicago, 
able  that  there  would  be  a  lurch,  nor  etc.,  R.  Co.,  81  N.  W.  416,  105  Wis.  300. 
sufficient  to  show  that  there  was  an  un-  95.  Alabama,  etc.,  R.  Co.  v.  Bates,  155 
usual  lurch  of  the  car  sufficient  to  thrown  Ala.  347,  46  So.  776. 

a    passenger    off,    but    that    it    must     be  96.  Wantoness  or  wilfulness. — ToUeson 

shown  that  the  speed  was  so  unusual  that  v.  Southern  Railway,  88  S.  C.  7,  70  S.  E. 

the   servants   in   charge   thereof  ought   to  311. 

have  realized  that  the  car  was  likely  to  97.  Hull  v.  Seaboard  Air  Line  Rail- 
lurch  more  violently  than  incident  to  the  way,  57  S.  E.  28,  76  S.  C.  278,  10  E.  R. 
ordinary  operation  of  cars  on  curves,  was  A.,  N.  S,,  1213. 

properly   refused;    the   question    of   negli-  98.    Gross       negligence.— Jacksonville, 

gence    being   whether   the    servants   were  etc.,    R.    Co.   v.   Southworth,   32    111.   App. 

running  the  car  at  a  rate  of  speed  which,  307. 

under    the    circumstances,    involved     un-  99.  Louisville,  etc.,  R.  Co.  v.  McCoy,  81 

necessary    dangers.      Partelow    v.    New-  Ky.  403,  5  Ky.  L.  Rep.  397. 
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gence,"  was  properly  refused,  as  a  failure  to  exercise  the  highest  degree  of  care 
constitutes  slight  negligence  only.i  But  an  instruction  that  gross  negligence  is 
that  which  evinces  a  reckless  disregard  of  or  indifference  to  the  safety  of  others 
is  favorable  to  the  carrier,  as  "gross  negligence"  is  the  absence  of  slight  care.^ 

Gross  Negligence — Defined  by  Statute.-r-Where  gross  neglect,  as  defined 
by  statute,  "is  the  want  of  that  care  which  every  man  of  common  sense,  how 
"'nattentive  soever  he  may  be,  takes  of  his  own  property,"  a  court  in  undertaking 
to  give  to  a  jury  this  definition,  should  not  omit  the  words,  "how  inattentive 
soever  he  may  be."  ^ 

Comparative  Negligence. — In  a  passenger's  action  against  a  carrier  for  per- 
sonal injuries  where  the  jury  were  instructed  that  for  plaintiff  to  recover  there 
must  have  been  negligence  on  defendant's  part,  and  ordinary  care  on  plaintiff's 
part,  there  was  no  error  in  refusing  further  instructions  as  to  comparative  negli- 
gence.* 

Contributory  Negligence.— See  ante,  "Instructions,"  §§  2922-2967. 

§  3339.  Degree  of  Care  Required. — In  a  passenger's  action  for  personal 
injuries,  the  court  should  give  an  instruction  defining  the  degree  of  care  and 
diligence  required  in  the  carriage  of  passengers,^  and  it  is  proper  to  refuse  an 
instruction  which  ignores  the  fact  that  carriers  must  use  the  highest  degree  of 
care,"  or  which  limits  the  duty  to  a  time  short  of  the  termination  of  the  relation 
of  carrier  and  passenger.'' 

Form  and  Requisites. — Such  instruction  must  set  out  the  degree  of  care 
required    of    the    carrier    under    the    circumstances    of    the    particular    case,* 


1.  Dolphin  V.  Worcester  Consol.  St.  R. 
Co.,  75   N.  E.  635,  189   Mass.  270. 

2.  Lexington  R.  Co.  v.  Johnson  (Ky.), 
]22   S.   W.   830. 

3.  Gross  negligence — Defined  by  stat- 
ute.— Seaboard,  etc.,  R.  Co.  v.  Cauthen, 
n5  Ga.  423,  41  S.  E.  653. 

4.  Comparative  negligence. — X  o  r  t  h 
Chicago  St.  R.  Co.  v.  Williams,  140  111. 
275,    29    N.    E.    672. 

5.  Degree  of  care  required. — South 
Covington,  etc.,  R.  Co.  v.  Riegler,  26  Ky. 
L.   Rep.  666,   82   S.  W.  382. 

The  jury  were  thus  instructed:  "Ordi- 
nary care  is  such  care  as  person  usually 
engaged  in  the  particular  line  of  busi- 
ness in  question  ordinarily  exercise  in 
and  about  such  business.  If  defendant  in 
this  case  exercised  such  care  at  the  time 
of  the  accident,  it  had  discharged  its 
full  duty."  Held,  that  the  instruction  was 
erroneous,  in  that  it  did  not  define  de- 
fendant's duty  to  exercise  the  highest  de- 
gree of  skill  and  care  which  might  rea- 
sonably be  expected  of  prudent  persons 
engaged  in  that  business.  Payne  v. 
Spokane  St.  R.  Co.,  46  Pac.  1054,  13 
Wash.  522. 

Reasonable  care. — An  instruction  that, 
"defendant  being  a  carrier  of  passengers 
for  hire,  the  law  imposes  upon  it  a  rea- 
sonable degree  of  care  and  foresight  to 
prevent  injuries  to  persons  lawfully  trav- 
eling in  its  cars,"  is  defective  in  not  de- 
fininj^  what  a  reasonable  degree  of  care 
is.  Dickert  i:  Salt  Lake  City  R.  Co.,  59 
Pac.  95,  20  Utah  394. 


Extraordinary  care. — In  an  action  by  a 
passenger  for  personal  injuries,  an  in- 
struction that  defendant  should  have  ex- 
ercised extraordinary  care  is  sufficient 
without  any  explanation  of  the  phrase. 
Toledo,  etc.,  R.  Co.  v.  Baddeley,  54  111. 
19,  5  Am.  Rep.  71. 

6.  Douglass  V.  Sioux  City  St.  R.  Co.,  91 
Iowa  94,  58  N.  W.  1070. 

7.  Where  the  evidence  shows  that  plain- 
tiff was  injured  in  attempting  to  leave 
defendant's  boat,  and  while  on  the  gang 
plank,  a  request  for  an  instruction  that 
defendant  did  not  owe  him  so  high  a  de- 
gree of  care  "after  he  had  left  the 
steamer  and  was  out  upon  the  'slip'  as  it 
owed  him  while  he  remained  upon  or 
within  the  steamer,"  is  properly  refused. 
Dodge  V.  Boston,  etc.,  Steamship  Co., 
148  Mass.  207,  19  N.  E.  373,  12  Am.  St. 
Rep.   541,  2  L.   R.  A.  83. 

8.  Form  and  reqviisites  of  charge  gen- 
erally.— In  an  action  against  the  owner  of 
an  omnibus  for  injuries  in  collision  with 
a  street  car  an  instruction  that  if  the 
driver  of  the  omnibus  "rightfully  pro- 
ceeded across  the  tracks"  in  front  of  the 
car  "then  you  are  instructed  that  he  had 
a  right  to  lely  on  the  motorman  to  so 
mariage  and  control  the  car  as  to  avoid 
collision"  was  properly  refused,  as  the 
use  of  the  words  quoted  did  not  clearly 
si't  out  the  care  that  defendant  as  a  com- 
mon carrier  was  bound  to  use,  even 
though  rightfully  driving  across  the 
tracks.  Parmelee  Co.  v.  Wheelock,  79  N. 
E.  652,  224  111.  194,  affirming  judgment 
127   111.   App.   300. 
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must  not  be  too  general »  or  too  broad/*'  must  be  definite/^  must  not 
be  contradictory,!^  conflicting,  or  misleading,^*  when  considered  as  a  whole. i* 
Thus  an  instruction  that  the  law  imposes  the  "utmost"  care  on  a  common  carrier 


9.  Stauffer  v.  Metropolitan  St.  R.  Co. 
(Mo.),   147   S.   W.   1032. 

10.  It  is  error  to  charge  that  "the  re- 
sponsibility of  the  railroad  company  for 
the  safety  of  its  passengers  does  not  de- 
pend on  the  kind  of  cars  in  which  they 
are  carried,"  and  "if  the  passenger  is  law- 
fully on  the  cars,  the  company  is  bonnd 
to  carry  hiin  safely,"  in  an  action  for  in- 
juries  received  while   riding   on   a   freight 

•  train,  as  being  too  broad,  and  leading 
the  average  juror  to  understand  that  the 
company  was  an  insurer  of  the  safety  of 
its  passengers,  and  that  the  same  degree 
of  protection  is  requisite  upon  a  freight 
train  as  upon  the  best  equipped  passen- 
ger train.  Moore  v.  Saginaw,  etc.,  R. 
Co.,  72  N.  W.  1112,  115  Mich.  103. 

11.  Clearness  and  definiteness. — In  an 
action  by  a  passenger  for  personal  in- 
juries an  instruction  that  the  utmost  pos- 
sible care  is  required  of  the  carrier,  and 
he  is  liable  for  the  slightest  neglect,  is 
insufficient,  being  too  indefinite.  Galena, 
etc.,  R.  Co.  V.  Pay,  16  111.  558,  63  Am.  Dec. 
323. 

In  an  action  by  a  passenger  for  per- 
sonal injuries,  an  instruction  that  carriers 
are  liable  only  for  want  of  such  care  and 
diligence  as  is  characteristic  of  cautious 
persons  is  insufficient,  being  too  indefi- 
nite as  indicating  the  degree  of  c?re  re- 
quired. Galena,  etc.,  R.  Co.  -o.  Fay,  16 
111.   558",  63   Am.   Dec.   323. 

12.  See  ante,  "Misleading  Instructions,'' 
§  3326. 

13.  Misleading. — See  ante,  "Misleading 
Instructions,"  §  3326.  See,  also,  Illinois 
Cent.  R.  Co.  v.  Minor,  69  Miss.  710,  11 
So.   101,   16   L.   R.  A.   627. 

Instance  where  charge  misleading — 
Reasonably  practicable. — An  instruction 
that,  if  the  carrier  exercised  all  the  care 
and  prudence  that  were  reasonably  prac- 
ticable, it  was  not  negligent,  was  erro- 
neous; the  word  "reasonably"  rendering 
it  confusing.  Benjamin  v.  Metropolitan 
St.   R.   Co.,   151   S.  W.  91,  245   Mo._598. 

Instance  where  charge  not  misleading 
— "Reasonable  care." — The  court  having 
given  an  instruction  on  the  duty  of  a  mo- 
torman  to  use  the  highest  practical  care 
as  to  passengers,  an  instruction  that  he 
must  use  "reasonable  care"  to  prevent 
injury  to  people  using  the  street  as  well 
as  passengers,  was  not  erroneous  as  mis- 
leading the  jury  to  think  he  should  only 
exercise  reasonable  care  as  to  passengers. 
Hoffman  v.  Cedar  Rapids,  etc.,  R.  Co. 
(Iowa),  139  N.  W.  165. 

14.  Major  v.  Oregon  Short  Line  R.  Co., 
81  Utah  141,  59  Pac.  522. 

Although  a  portion  of  the  charge  may 
have   been   rather   confused   or   unhappily 


expressed,  yet  where  its  meaning  was 
that,  when  a  railroad  company  has  done 
all  the  law  requires  it  to  do,  it  is  enough, 
and  it  can  not  be  made  liable  for  unavoid- 
able accident,  it  was  not  error.  Central 
R.   Co.  V.  Thompson,   76   Ga.   770. 

In  an  action  for  injuries  received  by 
one  who  was  caught  between  the  car  and 
a  railing  extending  parallel  with  the 
track  over  a  viaduct,  the  court  instructed 
that,  if  the  jury  found  that  plaintiff  was 
a  passenger,  defendant  was  bound  to  ex- 
ercise the  highest  reasonable  practicable 
degree  of  care  of  very  prudent  men  en- 
gaged in  the  street  railway  business  to 
carry  and  receive  plaintiff  in  safety,  and 
any  failure  on  its  part  was  negligence, 
and  if  the  jury  found  that  defendant  neg- 
ligently allowed  the  railing  to  remain 
dangerously  close  to  the  front  of  passing 
cars,  and  that  defendant's  servants  con- 
trolling the  car  negligently  failed  to  stop 
the  car  a  reasonably  sufficient  time  to 
permit  plaintiff  to  get  upon  the  car  in 
safety,  and  that  defendant's  servants  neg- 
ligently started  the  car  forward  when 
they  knew  or  should  have  known  that 
plaintiff  was  getting  on,  and  plaintiff  was 
injured  thereby,  and  if  plaintiff  was  at  all 
times  exercising  for  his  own  safety,  such 
care  as  a  reasonably  prudent  man  would 
exercise  under  the  same  circumstances, 
the  verdict  should  be  for  plaintiff.  Held, 
that  while  the  jury  might  infer  from  the 
instruction  that  the  same  degree  of  care 
was  required  of  defendant  in  the  con- 
struction of  its  platform  and  railing  as  in 
receiving  and  carrying  a  passenger,  yet, 
taken  as  a  whole,  it  is  not  misleading. 
Joyce  V.  Metropolitan  St.  R.  Co.,  118  S. 
W.  21,  219  Mo.  344. 

Where  the  jury  have  been  instructed 
that  carriers  are  not  absolute  insurers  of 
the  safety  of  their  passengers,  it  is  proper 
to  add  thereto  the  statement  that  they 
are  required  to  use  all  means  that  care, 
vigilance,  and  foresight  can  reasonably 
do,  in  view  of  the  mode  of  conveyance 
adopted,  to  prevent  accidents  to  passen- 
gers. Chicago,  etc.,  R.  Co.  v.  Lewis,  145 
111.  67,   33   N    E.  960. 

Infant  passenger. — In  an  action  by  an 
infant  passenger  for  personal  injuries  re- 
ceiver by  jumping  from  a  train  while  in 
motion,  it  is  not  error  to  point  out  in  the 
charge  that  it  was  incumbent  on  defend- 
ant's part  to  exercise  "the  utmost  care, 
diligence,  and  foresight"  (this  not  being 
strictly  correct),  where  it  had  just  in- 
structed the  jury  that  defendant's  negli- 
gence must  be  shown  by  a  preponderance 
of  evidence,  and  explained  that  in  the 
case  of  an  infant  passenger,  unattended, 
greater  care  was  required  of  a  carrier 
than  in  the  case  of  adults.     Hemmingway 
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of  passengers,  though  not  the  most  preferable  form,  is  not  erroneous,  where  fol- 
lowed by  an  instruction  that  the  carrier  is  not  an  insurer  of  the  safety  of  pas- 
sengers, and  that  negligence  on  its  part  must  be  shown. ^^  And  an  instruction  that 
a  railroad  company  owes  a  much  higher  degree  of  care  to  passengers  than  it  does 
to  the  public  generally,  going  upon  its  tracks  at  public  crossings,  is  correct  in  law, 
and,  taken  in  connection  with  other  instructions  defining  the  duties  of  the  com- 
pany and  passenger  as  applied  to  the  facts  of  the  case,  is  not  misleading.^* 

Meaning  of  Terms  Not  Appearing  in  Charge. — The  court,  however,  may 
refuse  to  instruct  as  to  the  meaning  of  terms  not  appearing  in  its  charge.  Thus, 
where,  in  an  action  against  a  street  railroad  for  injuries  to  a  passenger,  the  court 
did  not  charge  that  a  carrier  of  passengers  must  provide  for  their  safety  so  far 
as  human  skill  and  foresight  will  go,  it  was  not  error  to  refuse  to  instruct  as  to 
the  meaning  of  the  terms  "human  skill  and  foresight."  ^'' 

Must  Be  Consistent  with  Practical  Opeijation  of  Business. — An  in- 
struction as  to  the  care  required  of  a  carrier  is  erroneous  which  does  not  require 
it  to  be  "consistent  with  the  practical  operation  of  the  road."  ^^  An  instruction 
which  sets  the  standard  of  the  carrier's  care  higher  than  this  is  erroneous. ^^  The 
use  of  the  words  "practical  prosecution"  of  its  business  instead  of  "practical 
operation  of  its  road,"  ^°  the  words  "so  far  as  consistent  with  the  practical 
operation  of  its  road,"  ^^  or  the  words  "under  the  circumstances  and  in  view  of 
the  character  and  mode  of  conveyance  adopted,"  ^^  is  not  objectionable. 


V.  Chicago,  etc.,  R.  Co.,  72  Wis.  43,  37  N. 
W.   804,   7   Am.   St.   Rep.   823. 

Duty  to  protect  passenger  against  vio- 
lence.— An  instruction  that  "railroad  com- 
panies are  bound  to  exercise  very  great 
vigilance  and  care  in  maintaining  order 
and  guarding  passengers  against  violence, 
from  whatever  source  arising,"  is  erro- 
neous and  misleading,  and  is  not  cured 
by  other  instructions,  that  reasonable  care 
and  diligence  in  that  respect  are  suffi- 
cient. Illiuois  Cent.  R.  Co.  v.  Minor,  69 
Miss.  710,  11  So.  101,  16  L.  R.  A.  637. 

15.  Smith  V.  Chicago,  etc.,  R.  Co.,  108 
Mo.  243,  18  S.  W.  971. 

IG.  UiMon  Pac.  R.  Co.  v.  Sue,  23  Neb. 
773,   41   N.   W.   801. 

17.  Meaning  of  terms  not  appearing  in 
charge. — Nashville  Railroad  v.  Howard, 
112  Tenn.  107,  78  S.  W.  1098,  64  L.  R.  A. 
437. 

18.  Must  be  consistent  with  practical 
operation  of  business. — Tri-City  R.  Co. 
V.  Gould,  75  N.  E.  493,  217  111.  317,  re- 
versinc   judgment  118  III.  App.  603. 

19.  In  an  action  against  a  street  car 
company  for  personal  injuries  from  the 
sudden  starting  of  a  car,  an  instruction 
that  a  common  carrier  has  a  duty,  with 
reference  to  the  passengers,  which  is  to 
exercise  the  highest  degree  of  care  which 
can  be  exercised  by  human  agency  con- 
sistent with  the  operation  of  the  road,  it 
is  not  the  care  of  ordinary  prudence,  it  is 
the  highest  degree  of  care  which  a  man 
can  exercise  with  reference  to  running 
his  car,  and  the  failure  of  the  conductor 
to  exercise  proper  care  is  the  negligence 
of  the  road,  etc.,  was  erroneous,  as  set- 
ting the  standard  of  defendant's  care  too 
high,  since  the  conductor  was  only  re- 
quired to  exercise  the  highest  degree  of 
care    consistent    with    the    practical    man- 


agement of  his  car  for  the  carriage  of 
passengers.  Gardner  v.  Boston  Elev.  R. 
Co.,  90  N.  E.  -534,  204  Mass.  313. 

80.  Use  of  words  "practical  prosecution 
of  business." — In  an  action  for  injuries 
to  a  passenger  on  a  street  car  caused  by 
a  collision  with  a  railroad  train,  an  in- 
struction that  common  carriers  are  re- 
quired to  do  all  that  human  care,  vigi- 
lance, and  foresight  can  reasonably  do, 
consistent  with  the  character  and  mode 
of  conveyance  adopted  and  the  practical 
prosecution  of  the  business,  to  prevent 
accidents  to  passengers  riding  upon  their 
trains,  is  not  objectionable  because  it 
uses  the  words  "practical  prosecution  of 
its  business,"  instead  of  "practical  opera- 
tion of  its  road."  Judgment  124  111.  App. 
627,  affirmed  in  Chicago  City  R.  Co.  v. 
Smith,  80  N.  E.  716,  336  111.  178. 

21.  In  an  action  against  a  railroad  com- 
pany and  a  street  railroad  company  for 
injuries  to  a  passenger  on  a  street  car 
caused  by  collision  with  the  railroad 
train,  an  instruction  that,  so  far  as  con- 
sistent with  the  practical  operation  of  its 
road,  it  is  the  duty  of  a  railroad  company 
to  exercise  the  highest  degree  of  care  and 
caution  for  the  safety  and  security  of 
passengers,  while  being  transported,  was 
not  erroneous  as  requiring  a  degree  of 
care  more  or  less  than  was  "reasonably" 
consistent  with  the  practical  operation  of 
the  road.  Judgment  124  111.  App.  6?7,  af- 
firmed in  Chicago  City  R.  Co.  v.  Smith,  80 
N.   E.   716,   236   111.   178. 

22.  An  instruction,  stating  the  duty  of 
common  carriers  to  passengers,  is  not  ob- 
jectionable as  omitting  the  element  that 
it  should  do  all  it  can  consistent  with 
"the  practical  operation  of  its  vehicle 
and  the  exercise  of  its  business  as  a  com- 
mon    carrier,"     where     it     contained     the 
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Standard  of  Care  Required  Must  Not  Be  Too  Great. — Such  instruc- 
tion must  not  state  a  stricter  rule,  of  liability  and  impose  a  higher  degree 
of  carefulness  than  the  law  warrants. ^^  The  charge  must  not  make  the 
carrier  an  insurer  of  its  passenger's  safety,^*  and  does  not  do  so  by  tlhe 
use  of  the  phrase,   "so  as  to  prevent  injuries"  ^b   or  the  word   "very"   before 


words  ''under  the  circumstances,  and  in 
view  of  the  character  and  mode  of  con- 
veyance adopted."  Parmelee  Co.  v. 
Wheelock,  79  N.  E.  653,  234  111.  194,  af- 
firming judgment  137  111.  App.  500. 

A  charge  that  common  carriers  of  per- 
sons are  required  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reason- 
ably do,  in  view  of  the  character  and 
mode  of  conveyance  adopted,  to  prevent 
accidents  to  passengers,  sufficiently  and 
clearly  covers  the  thought  which  would 
be  expressed  were  the  words  "and  con- 
sistent with  the  practical  prosecution  of 
their  business"  inserted  after  the  word 
"adopted."  Larkin  v.  Chicago,  etc.,  R. 
Co.,  92  N.  W.  891,  118  Iowa  652. 

23.  Standard  of  care  required  must  not 
be  too  great.— ^Stauffer  v.  Metropolitan 
St.   R.  Co.   (Mo.),  147  S.  W.   1033. 

Instances  where  too  high  degree  of 
care  required. — In  an  action  for  a  breach 
of  duty  as  passenger  carrier,  the  alleged 
negligence  of  the  conductor  of  a  horse 
car  in  starting  it  while  the  plaintiff  was 
alighting,  whereby  her  arm  was  broken, 
the  following  instruction,  asked  by  the 
defendant,  was  held  to  have  been  prop- 
erly refused:  "The  rule  that  passenger 
carriers  are  to  be  held  to  the  exercise  of 
the  strictest  diligence  is  not  to  be  under- 
stood by  the  jury  as  requiring  of  such 
carriers  those  particular  precautions  as  it 
is  apparent  after  the  accident  might  have 
prevented  the  injury."  Wheaton  v.  North 
Beach,  etc.,  R.  Co.,  36  Cal.  590. 

In  an  action  for  an  injury  to  a  passen- 
ger it  is  error  to  charge  that  the  want  of 
the  exercise  of  proper  care  to  transport 
passengers  safely  is  negligence  for  which 
the  carrier  is  liable,  as  the  charge  is  sus- 
ceptible of  the  construction  that  the  fail- 
ure to  exercise  a  degree  of  care  which 
will  actually  result  in  the  safe  carriage 
of  passengers  is  negligence  for  which  the 
carrier  would  be  liable.  International, 
etc.,  R.  Co.  V.  Underwood,  64  Tex.  463. 

In  a  suit  against  a  railway  company  to 
recover  for  personal  injury  to  a  passen- 
ger, occasioned  by  a  train  being  thrown 
from  the  track  in  consequence  of  a 
broken  rail,  the  proof  seemed  to  show 
that  the  passenger  jumped  out  of  the  car 
in  the  confusion,  while,  if  he  had  re- 
mained, he  would  have  received  no  seri- 
ous injury.  The  court,  at  the  instance  of 
the  plaintiff,  instructed  the  jury  "that 
the  throwing  of  the  train  from  the  track, 
if  they  IbelievCi  from  the  evidence,  it 
was  thrown  from  the  track,  and  that 
plaintiff  was  thereby  injured,  is  pri'na 
facie  evidence  of  negligence,  and  plain- 
tiff need  prove  nothing  more;  but  it  then 


devolves  upon  the  defendant  to  prove- 
that  the  injury  sued  for  was  occasioned 
without  the  least  negligence,  or  want  of 
skill  or  prudence  or  vigilance  on  the  part 
of  defendant,  its  agents  or  servants." 
Held,  that  the  instruction  stated  a  stricter 
rule  of  liability,  and  imposed  a  higher 
degree  of  carefulness,  than  the  law  war- 
rants. Heazle  v.  Indianapolis,  etc.,  R. 
Co.,   76   111.   501. 

Instances  where  charge  not  objection- 
able  In  an  action  for  death  of  a  pas- 
senger on  a  railroad  train  by  a  collision, 
an  instruction  that  the  burden  of  show- 
ing that  the  collision  occurred  by  no 
fault  of  defendant,  and  from  some  in- 
evitable casualty  or  unavoidable  accident 
or  cause  beyond  the  power  of  human  care 
or  foresight  to  prevent,  was  on  the  de- 
fendant, merely  required  the  carrier  to 
comply  with  Civ.  Code,  §  2100,  providing 
that  carriers  shall  use  the  utmost  care  and 
diligence  for  the  safe  carriage  of  passen- 
gers, and  was  not  objectionable  as  requir- 
ing too  high  a  degree  of  care.  Valente 
V.  Sierra  R.  Co.,  91  Pac.  481,  151  Cal.  534. 

24.  An  instruction  that  where  a  rail- 
road company  receives  its  passengers 
from  a  space  between  parallel  tracks  it 
is  bound  to  provide  such  safeguards  as 
will  protect  such  passengers  in  the  ex- 
ercise or  ordinary  care  from  injury  from 
passing  trains;  and  if  it  fail  to  do  this, 
whether  by  failure  to  provide  a  proper 
platform,  or  to  notify  passengers  who 
have  gone  between  its  tracks  to  enter 
its  cars  of  the  approach  of  a  train  on  a 
track  parallel  and  near  to  that  on  which 
its  passenger  train  is  standing,  and  an  in- 
jury results  to  a  passenger  who  is  about 
to  enter  its  car,  without  negligence  on 
his  part,  the  company  will  be  liable — does 
not  make  the  company  in  such  case  an 
insurer  of  its  oassengers,  and  is  correct. 
Union  Pac.  R.  Co.  v.  Sue,  25  Neb.  773,  41 
N.  W.  801. 

An  instruction  that  when  a  carrier  un- 
dertakes to  carry  a  person  it  undertakes 
to  carry  him  safely,  and  that  he  does 
not  assume  a  risk  because  he  knows  of 
some  defect  which  might  cause  an  ac- 
cident, is  not  objectionable,  as  meaning 
that  a  carrier  is  an  insurer  of  its  pas- 
sengers' safety;  the  jury  having  been  in- 
structed that  defendant  carrier  was  bound 
to  exercise  the  highest  degree  of  care 
consistent  with  the  nature  of  its  busi- 
nes,s.  Isbell  v.  Pittsfield  Elect.  St.  R. 
Co.,  196  Mass.  296,  82  N.  E.  3. 

25.  An  instruction  that  a  carrier  owes 
the  duty  to  its  passengers  to  use  the 
highest  degree  of  skill,  care,  and  prudence 
in    the    operation    of   its    cars,    "so   as    to 
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the  phrase  "careful  and  prudent  men."  ^s  An  instruction  to  the  effect  that  a 
carrier  of  passengers  must  exercise  the  care  of  a  very  cautious  person,  "sur- 
rounded by  the  same  circumstances,"  ^'^  and  one  to  the  effect  that  a  carrier  owes 
to  its  passengers  the  duty  to  exercise  the  highest  degree  of  diHgence  known  to 
very  diligent  persons  engaged  in  like  business  ^*  is  not  objectionable  as  exacting 
too  great  a  degree  of  care  of  a  common  carrier.  But  an  instruction  which 
charges  that,  as  a  carrier  or  passengers,  a  railroad  company  is  bound  to  exercise 
more  than  all  ordinary  and  reasonable  care  and  diligence,  and  that  too  much 
diligence  can  not  be  required  at  the  hands  of  public  carriers  employing  steam 
for  rapid  transit,  is  erroneous,  as  imposing  too  great  a  liability  upon  defendant.^^ 
Use  of  Word  "Highest"  or  "Utmost." — The  phrase  "highest  degree  of 
care,"  in  a  charge  defining  the  duty  of  a  carrier  to  a  passenger  is  proper;  that 
being  only  the  reasonable  care  demanded  by  circumstances.^"  It  is  usual  to  use 
the  word  "highest"  in  instructions  upon  the  degree  of  care  required  toward  pas- 
sengers, instead  of  "utmost,"  and  the  former  should  be  used,  though  there  may 
be  but  slight  difference  in  their  meaning.^^  A  charge  that  the  degree  of  care 
required  is  the  utmost  care  consistent  with  the  running  of  defendant's  business, 
is  not  incorrect  or  erroneous,  though  it  might  be  amplified,^^  and  where  the  plead- 
ing in  an  action  for  injuries  to  a  passenger  in  a  collision  put  in  issue  both  the 
negligence  of  the  ci.-mpany  and  of  its  servants,  it  was  proper  to  charge  that  a 
carrier  is  bound  to  use  the  utmost  care  in  transferring  passengers,  and  that  for 
any  neglect  thereof ,  cither  by  itself  or  through  its  servants,  causing  injury  to  a 


prevent  injuries  to  those  passengers," 
did  not,  by  the  last  phrase  used,  make 
the  carrier  an  insurer.  Clukey  v.  Seattle 
Elect.  Co.,  67  Pac.  379,  27  Wash.  70. 

26.  In  instruction,  in  an  action  against 
a  carrier  for  injury  to  a  passenger, 
which,  after  asserting  that,  if  defendant's 
motormen  exercised  the  highest  degree 
of  care  to  avoid  the  accident  which  was 
reasonably  practicable  under  the  circum- 
stances, this  enough,  states  that  ty  the 
term  "highest  degree  of  care"  is  meant 
that  degree  of  care  which  would  be  ex- 
ercised under  like  circumstances  by  every 
careful,  prudent,  and  experienced  con- 
ductors and  motormen  generally,  does 
not  require  too  much  by  the  use  of  the 
word  "very."  Conn  ell  v.  Seattle,  etc., 
R.  Co.,  92  Pac.  .377,  47  Wash.  510. 

27.  Bosqui  v.  Sutro  R.  Co.,  131  Cal.  390, 
63   Pac.  682. 

28.  An  instruction,  in  an  action  for  in- 
juries to  a  passenger  on  a  freight  train, 
that  a  carrier  owes  to  its  passengers  the 
duty  to  exercise  the  highest  degree  of  dil- 
igence known  to  "very"  diligent  persons 
engaged  in  like  business,  is  not  objection- 
able as  requiring  a  standard  of  extraordi- 
nary care  because  of  the  use  of  the  word 
"very."  Southern  R.  Co.  v.  Burgess,  42 
So.  35.  143  Ala.  364. 

29.  Florida,  etc.,  R.  Co.  v.  Lucas,  35 
S.   E.  283,   110   Ga.   121. 

30.  Use  of  word  "highest"  or  "utmost." 
— Donahoe  v.  Boston  Elev.  R.  Co.,  214 
Mass.  70,  100  N.  E.  1033;  Judgment, 
Chicago,  etc.,  R.  Co.  v.  Murphy,  99  111. 
App.  126,  affirmed  in  64  N.  E.  1011,  198 
111.    462. 

An  instruction  that  a  carrier  must  use 
the  highest  degree  of  care,  diligence,  and 


skill  which  means  the  highest  degree  of 
diligence,  care,  and  skill  that  a  prudent 
and  cautious  man  would  exercise  to  pre- 
vent injuries  to  passengers,  by  provid- 
ing a  reasonably  safe  track,  and  handling 
its  trains  in  a  prudent  manner  in  view 
of  the  condition  of  the  track,  though 
perhaps  not  as  explicit  as  it  might  have 
been,  when  fairly  interpreted,  meant  that 
r'"e  company  must  exercise  the  highest 
degree  of  care  which  a  prudent  man 
would  exercise,  reasonably  consistent 
with  the  mode  of  conveyance  and  the 
practical  operation  of  the  road,  to  pro- 
vide a  reasonably  safe  track,  etc.,  and 
was  proper.  St.  Louis,  etc.,  R.  Co.  v. 
Richardson,   87   Ark.   602,   113    S.   W.   794. 

A  charge  that  it  was  the  duty  of  de- 
fendant carrier  to  use  the  highest  care, 
and  if  it  did  not  use  such  care,  and  as 
a  result  plaintiff  received  his  injuries, 
he  should  have  verdict,  predicates  re- 
covery on  a  result  produced  solely  by  de- 
fendant's fault.  Southern  R.  Co.  v.  Roe- 
buck, 31  So.  611,  133  A'.a.  412. 

The  change  of  the  word  "high"  to 
"highest"  in  the  following  requested  in- 
struction was  not  erroneous:  "The  court 
instructs  you  that,  while  it  is  the  .duty 
of  a  common  carrier  to  exercise  a  high 
degree  of  care  in  the  operation  of  its 
trains,  yet  it  is  not  bound  to  exercise 
such  care  to  guard  passengers  against 
their  own  acts  of  negligence."  Chicago 
City  R.  Co.  V.  Foster,  128  111.  App.  571, 
judgment  affirmed  in  80  N.  E.  762,  326 
111.  388. 

31.  Quinn  v.  Metropolitan  St.  R.  Co., 
218    Mo.    545,    118    S.    W.    46. 

32.  Donahoe  v.  Boston  Elev.  R.  Co., 
214  Mass.  70,  100  N.  E.  1033. 
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passenger,  it  is  liable.^* 

Use  of  Words  "Extreme  Care  and  Caution." — It  is  not  erroneous  to  in- 
struct a  jury  that,  relatively  to  passengers,  it  is  the  duty  of  a  railway  company 
to  use  "extreme  care  and  caution,"  when,  in  connection  with  the  words  quoted, 
the  court  adds,  "which  very  prudent  persons  exercise  in  securing  and  preserving 
their  own  property."  ^* 

Reference  to  Standard  Observed  by  Prudent  Carriers. — It  is  error  to 
charge  that  such  companies  "are  required  by  law  to  observe  the  utmost  care  and 
diligence"  for  the  safety  of  the  passengers,  without  any  reference  to  the  standard 
of  diligence  observed  by  "very  prudent  and  thoughtful  persons."  ^^ 

Requiring  Degree  of  Care  Used  by  "Experienced"  Men. — An  instruc- 
tion, declaring  that  the  obligation  of  a  carrier  to  a  passenger  was  to  use  the 
highest  practicable  degree  of  care  of  very  prudent,  skillful,  and  experienced  men 
engaged  in  that  kind  of  business,  is  not  rendered  bad  by  the  use  of  the  words 
"and  experienced."  ^^ 

"All  Care" — Sole  Issue  Whether  Car  Stopped  before  Passenger  At- 
tempted to  Alight. — A  general  charge  that  a  street  car  company  must  use  "all 
care"  to  avoid  injuring  a  passenger  is  not  error,  where  the  sole  question  is 
whether  the  car  had  stopped  before  the  passenger  attempted  to  get  off.^'^ 

Jury's  Ideal  as  Standard  of  Care. — Where  plaintiff  was  injured,  while 
boarding  a  street  car,  by  reason  of  the  sudden  starting  of  the  car,  an  instruction 
that,  to  warrant  a  finding  that  the  injury  was  caused  by  the  want  of  ordinary 
care  on  the  part  of  the  conductor,  the  jury  must  find  that  the  accident  might 
reasonably  have  been  expected  as  a  result  of  his  conduct,  by  such  conductor,  in 
ihe  exercise  of  ordinary  care  as  "a  man  of  intelligence,  having  the  knowledge 
that  may  be  reasonably  expected  and  ought  to  have  been  had"  in  doing  such 
work,  was  erroneous,  since  it  permitted  the  jury  to  use  as  a  standard  their  ideal 
of  what  a  conductor  ought  to  be,  instead  of  what  they  usually  are.^^ 

Where  Danger  Apprehended. — Where  it  appears  that  the  danger  of  injury 
to  the  passengers  was  apprehended  by  those  in  charge,  it  was  proper  to  refuse 
to  charge  that  the  care  to  be  exercised  need  not  be  commensurate  with  the  danger, 
but  only  with  the  apprehension  of  danger.^^ 

Care  Due  Passenger  Injured  by  Ejectment  of  Another  Person. — In  an 
action  for  personal  injuries  by  being  thrown  from  a  car  as  a  result  of  the  man- 
ner in  which  defendant  was  removing  an  intoxicated  person,  where  the  court 
instructed  as  to  the  care  due  to  the  person  removed,  its  refusal  to  give  a  correct 
instruction  as  to  the  correlative  care  due  to  the  plaintiff  was  error.*" 

Street  Railway  Companies  Generally. — In  an  action  against  a  street  rail- 
way company  for  injuries  to  a  passenger,  the  charge  should  define  the  kind  of 

33.  Hamilton  v.  Great  Falls  St.  R.  Co.,  36.  Requiring  degree  of  care  used  by 
37    Mont.   334,    42   Pac.   860,   43   Pac.   713.  "experienced      men." — Loftus    v.     Metro- 

34.  Use  of  words  "extreme  care  and  politan  St.  R.  Co.,  220  Mo.  470,  119  S. 
caution."— Macon   Consol.   St.    R.    Co.    v.  W.   943. 

Barnes,  38  S.  E.  756,  113  Ga.  213._^  37.   "au   care"— Sole  issue  whether  car 

35.  Reference  to  standard  of  diligence  stopped  before  passenger  attempted  to 
observed  by  very  prudent  persons.—  alight.— Tacksonville  Elect.  Co.  v.  Cubb- 
East    Tennessee,    etc.,    R.    Co.    v.    Miller,  ggg,  53  Fla.  287,  51  So.  139. 

95    Ga.   738,   32   S.   E.   660  3g     j^^  .^   j^^^j    ^^    standard    of    car.— 

Carriers  of  passengers  for  hire  are  re-  -q^^J   /  Milwaukee  Elect.  R.,  etc.,  Co., 

quired    to    exercise    the    greatest    degree  ^O  Wis.  412,  85  N.  W.  973. 

01  care  and  foresight,     as  compared  with  „,,       '     .  ,       ,    ,      ,,., 

and  limited  by  the  care  and  diligence  of  ,   39-    Where    danger    apprehended.--Mil- 

a  prudent  man  engaged  in  that  business;"  e^   i-     Ocean    Steamship    Co.,    118    N.    Y. 

and  it  is   error,   in   charging  the  jury  as  ^^^>  ''^  ^   ■'^-  ■*°^- 

to  the  care  required  for  the  safety  of  a  40.  Care  due  passenger  injured  by  eject- 
passenger  leaving  the  train,  to  omit  that  ment  of  another  person. — Thayer  v.  Old 
limitation.  Cincinnati,  etc.,  R.  Co.  v.  Colony  St.  R.  Co.,  214  Mass.  234,  101  N. 
Vivion,  41  S.  W.  580,  19  Ky.  L.  Rep.  687.  E.   368,  44  L.   R.  A.,  N.   S.,  1135. 
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care  which  defendant  owed  to  plaintiff,  and  the  kind  of  care  which  the  passen- 
ger should  exercise  for  his  own  safety.*^  An  instruction  that  the  street  car 
company  was  required  to  exercise  through  its  servants  "a  very  high  degree  of 
care,"  * 2  "extraordinary  care  and  vigilance,"**  the  "utmost  care,"**  the  "high- 
est degree  of  care,"  *^  etc.,  in  operating  its  cars  is  not  erroneous,  when  taken  in 
connection  with  other  parts  of  the  charge.*^  The  degree  of  care  specified 
amounts  in  realty  to  the  highest  degree  of  care  consistent  with  the  undertaking.*'' 
But  an  instruction  stating  that  it  was  the  duty  of  the  conductor  to  exercise  great 
care,  without  in  any  way  limiting  or  defining  that  expression,  is  erroneous.*^ 

Stage  Coach  Carrier. — In  an  action  by  a  passenger  on  a  stage  coach  for 
injuries  received,  an  instruction,  in  substance,  that  to  entitle  plaintiff  to  recover 
the  injuries  must  have  resulted  directly  from  the  negligence  of  defendants'  serv- 
ants engaged  in  the  scope  of  their  authority,  and  that  plaintiff  did  not  omit  to 


41.  Street  railway  companies  generally. 
— Houghton  V.  Louisville  R.  Co.,  26  Ky.  L. 
Rep.   393,    81    S.   W.    695. 

An  instruction  that  if  the  driver  could 
have,  by  the  exercise  of  reasonable  care 
and  prudence  on  his  part,  prevented  the 
injury,  the  company  is  liable,  is  sufficient. 
Buck  V.  People's  St.  R.,  etc.,  Co.,  46  Mo. 
App.  555. 

Degree  of  care  required  of  street  rail- 
way company  as  to  safety  of  means  of 
transportation. — See  post,  "Sufficiency 
and  Safety  of  Means  of  Transportation," 
§  3344. 

42.  Very  high  degree  of  care  and  skill. 
—In  an  action  by  a  passenger  against 
a  surface  railway  company,  the^  judge 
charged  that  defendant  "was  required  to 
exercise,  through  its  servants,  a  very 
high  degree  of  care  and  skill  in  the 
operation  of  its  cars."  Judgment  52  N. 
Y.  S.  1088,  affirmed  in.  Koehne  v.  New 
York.,  etc.,  R.  Co.,  58  N.  E.  1089,  165  N. 
Y.  603. 

43.  Extraordinary  care  and  vigilance. — 
In  an  action  against  an  electric  street 
railway  company  for  injury  to  a  pas- 
senger from  a  plank  on  the  track,  the 
question  of  fact  involved  being,  one, 
whether  the  company  placed  the  plank 
there;  two,  whether  it  inspected  its  tracks 
with  reasonable  frequency;  three,  whether 
the  motorman  kept  a  sufficient  lookout; 
and  four,  whether  the  brake  was  deficient, 
and  it  appearing  that  the  company  was 
in  the  habit  of  carrying  on  open  cars 
more  passengers  than  could  be  accom- 
modated with  seats,  and  that  a  speed 
of  fifteen  to  twenty  miles  an  hour  was 
not  considered  unreasonable  by  it,  and 
that  it  was  customary  to  allow  the  car 
to  run  down  grade  by  gravity,  leaving  it 
dependent  for  stoppage  on  the  brake,  an 
instruction  can  not  be  complained  of  the 
requiring  of  the  company  and  its  em- 
ployees extraordinary  care  and  vigilance. 
Cogswell  V.  West  St.,  etc.,  R.  Co.,  5 
Wash.   46,   31   Pac.   411. 

44.  Utmost  care. — In  an  action  against 
a  carrier  for  injuries  to  a  passenger  on 
an  electric  car  by  an  electric  shock  from 
the  controller  box,  the  court,  instructed 
that   the   jury   should   find   for   plaintifl  if 


defendant  failed  to  use  the  utmost  care 
to  prevent  the  current  from  being  in  the 
box;  and  also  instructed  that,  if  defendant 
used  the  utmost  care  and  skill  ordinary 
used  persons  in  the  same  business  to 
guard  against  such  injuries,  plaintiff  could 
not  recover.  Held,  that  taken  together, 
the  two  instructions  were  proper.  South. 
Covington,  etc.,  St.  R.  Cb.  v.  Smith,  86 
S.  W.  970,  27  Ky.   L.  Rep.  811. 

45.  Highest  degree  of  care. — Galligan 
v.  Old  Colony  St.  R.  Co.,  182  Mass.  211, 
65  'Nl  E.  48. 

46.  South  Covington,  etc.,  St.  R.  Co.  v. 
Smith,  27  Ky.  h.  Rep.  811,  86  S.  W. 
970. 

47.  A  charge  that  the  degree  of  care 
required  by  a  street  railwas'  company 
to  prevent  material  falling  from  an  em- 
bankment upon  the  track  was  different 
from  "the  highest  degree  of  care  consist- 
ent with  the  proper  management  of  the 
road,"  but  which  describes  the  care  re- 
quired as  a  "reasonabe  degree  of  care 
*  *  *  commensurate  with"  *  *  *  the 
danger,"  and  a  care  to  be  "considered  in 
connection  with  the  business  which  is  car- 
ried on,"  was  not  open  to  objection,  as  the 
degree  of  care  specified  amounts  in  reality 
to  the  highest  degree  consistent  with  the 
undertaking.  Galligan  v.  Old  Colony  St. 
R.  Co.,  65  N.  E.  48,  182  Mass.  211. 

In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  the  court  in- 
structed that  a  higher  degree  of  care  is 
imposed  on  street  railways  than  on  steam 
ones,  and  that  if  plaintiff,  on  giving  her 
ticket  to  defendant's  conductor,  notified 
him  that  she  wished  to  be  put  off  at  a 
certain  regular  stopping  place,  it  was  the 
duty  of  defendant  to  carry  plaintiff  safely 
there,  and  that  its  duty  was  not  dis- 
charged until  it  had  set  her  down  as 
safely  as  the  means  of  conveyance  arid 
the  circumstances  of  the  case  would  per- 
mit. Held,  while  the  opening  statement 
of  the  instruction  was  not  commendable, 
the  instruction  was  not  erroneous.  Wab- 
ash River  Tract.  Co.  v.  Baker,  78  N.  E. 
196,   167   Ind.   262. 

48.  Raymond  v.  Portland  R.  Co.,  63 
Atl.  602,  100  Me.  529,  3  L.  R.  A.,  N.  S.,  94. 
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exercise  such  caution  to  avoid  the  injury  as  a  man  of  ordinary  prudence  would 
exercise;  and  also  that  defendants  were  not  insurers  against  accident,  that  the 
law  imposes  upon  them  the  utmost  human  care  and  foresight,  that  they  were 
bound  to  furnish  good  coaches,  and  gentle  and  well-broken  horses,  and  prudent 
and  skillful  drivers,  and  that  any  defect  in  such  respects  would  make  defend- 
ants liable,  correctly  states  the  degree  of  care  required  of  such  carriers,  and 
could  not  have  misled  the  jury.*^ 

Passenger  Riding  on  Platform. — An  instruction  that  a  street  car  company 
was  bound  to  use  a  high  degree  of  care  for  the  safety  of  its  passengers,  which 
duty  is  somewhat  modified  by  the  fact  that  a  passenger  was  standing  on  the  plat- 
form when  he  could  get  inside,  is  not  erroneous  where  the  court  correctly  stated 
the  extent  of  the  modification  of  such  rule.^° 

Contributory  Negligence  of  Plaintiff. — In  a  passenger's  action  for  injuries 
alleged  to  be  due  to  the  negligence  of  defendant,  where  the  pleas  were  "not 
guilty"  and  "contributory  negligence,"  it  is  proper  to  charge  that  the  plaintiff 
could  not  recover  unless  his  injuries  were  occasioned  solely  by  negligence  of  the 
defendant. 51  And  where  the  jury  were  instructed  that  for  plaintiff  to  recover 
there  must  have  been  negligence  on  defendant's  part  and  ordinary  care  on  plain- 
tiff's part,  defendant  was  not  injured  by  the  refusal  to  charge  that  negligence 
of  defendant  was  not  of  itself  sufficient  to  justify  a  recovery. ^i'' 

Degree  of  Care  in  Making  Coupling. — See  post,  "Management  of  Con- 
veyances," §  3345. 

Degree  of  Care  to  Avoid  Collision. — See  post,  "Collisions,"  §  3348;  "De- 
railment," §  3349. 

Charge  as  to  Burden  of  Proof.— See  post,  "Presumptions  and  Burden  of 
Proof,"  §  3359. 

§  3340.  Acts  of  Carrier's  Servants,  Fellow  Passengers,  or  Third 
Persons. — In  a  passenger's  action  for  damages  for  personal  injuries  by  rea- 
son of  the  cruel  or  wanton  and  oppressive  conduct  of  any  of  the  carrier's  em- 
ployees, the  court  need  not  in  its  instruction  define  the  terms  "gross  negligence," 
"fraud,"  "malice,"  and  "cruel  or  wanton  and  oppressive  conduct,"  used  in  its 
charge.'^  Nor  in  such  case  would  it  be  necessary  to  state  what  acts  would  be 
within  the  scope  of  employment  of  the  employees,  the  safety  and  proper  treat- 
ment of  the  passengers  being  within  the  scope  of  employments  and  range  of 
duties  of  each  employee. ^^  Thus,  in  an  action  for  damages  by  reason  of  plain- 
tiff's being  pushed  off  a  train  by  an  employee  of  the  railway  company,  a  charge 
that,  if  the  employee  was  acting  within  the  scope  of  his  employment,  the  com- 
pany would  be  liable,  and,  if  the  act  was  done  in  a  grossly  negligent  or  op- 
pressive manner,  the  company  would  be  liable  for  punitive  damages,  is  suffi- 
cient, without  stating  what  acts  would  be  within  the  scope  of  such  employment. 5* 

What  Employees  Required  to  Exercise  Care. — A  charge  requiring  a 
verdict  for  defendant  on  proof  of  due  care  of  its  trainmen  is  properly  denied 
where  the  accident  may  have  been  caused  by  the  negligence  of  other  of  its  em- 
ployees.^^ 

49.   Stagecoach  carriers.— McClelland  v.  passengers,   or  third  persons.— Louisville, 

Burns,   5    Colo.    390.    _  etc.,  R.  Co.  v.  Ray,  101  Tenn.   (17  Pickle) 

.50.     Passenger     riding    on     platform. —  x,   46   S.   W.   554. 

Nirk  V.  Jersey   City    etc     St.    R.   Co.,   68  '  gg   Necessity  for  defining  scope  of  serv- 

i;    /S  '  JiL  ^'   •"■    ^■,P'^^-         c     ,  .   .,jr  ant's     employment.— Louisville,     etc.,     R. 

II-  Contributory  neghgence  of  plamtiff.  ^o.   v.   Ray,   101   Tenn.    (17   Pickle)    1,   46 

—McDonald    v.     Montgomery     St.     Rail-  n    .yy    ^^4 

way,  110  Ala.   161,   20   So.  317.     See  ante,  \.    \       .'     .„         ,       t>     r-            t. 

"Degree  of  Care  Required  of  Passenger,"  Si.  I'Ouisville    etc.,   R.   Co    z;.   Ray,   101 

8   gggg  Tenn.    (17   Pickle)    1,  46  S.  W.   554. 

51a.  North   Chicago  St.   R.   Co.  v.  Wil-  55.    What    employees    required    to    ex- 

liams,  140  111.  375,  29  N.  E.  673.  ercise  care.— Montgomery,   etc.,   R.   Co.  v. 

52.    Acts   of   carrier's  servants,   fellow-  Mallette,  93  Ala.  209,  9  So.  363. 
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Accidentally  Striking  Passenger. — Where,  in  an  action  for  injuries  to  a 
passenger,  there  was  no  proof  that  the  injury  was  an  unavoidable  accident,  but 
the  entire  evidence  was  directed  to  the  question  whether  the  brakeman  in  fact 
struck  the  plaintiff  with  a  footboard  and  fractured  his  elbow,  an  instruction  that 
if  the  plaintiff  was  being  carried  as  a  passenger,  and  an  employee  of  the  defend- 
ant, while  engaged  in  performing  his  duties,  struck  plaintiff  on  the  elbow,  thereby 
inflicting  any  injury,  the  jury  should  find  for  plaintiff  in  damages,  was  not  ob- 
jectionable on  the  ground  that  it  made  defendant  liable  for  the  injury  without 
regard  to  the  question  of  negligence.ss  And  in  an  action  for  injuries  to  plain- 
tiff, a  passenger,  through  being  struck  by  defendant's  conductor  while  he  was 
scuffling  with  plaintiff's  husband,  an  instruction  that,  if  plaintiff  could  have 
avoided  the  injury  by  the  exercise  of  ordinary  care,  she  could  not  recover,  was 
properly  refused  as  misleading;  the  only  basis  therefor  being  the  argument  that 
plaintiff  should  have  kept  her  seat  during  the  scuffle,  and  would  not  then  have 
been  injured.*'^ 

Passenger  Struck  by  Truck  Through  Negligence  of  Truckman. — Where 
a  passenger,  while  standing  at  a  junction  station,  was  jostled  by  an  express 
truck  so  close  to  a  train,  then  passing  the  station  without  warning,  that  he  was 
struck  and  killed,  instructions  that,  if  the  truck  belonged  to  an  express  com- 
pany, and  was  handled  by  its  employees,  and  if  deceased  was  knocked  onto  or 
near  the  railroad  track  and  in  front  of  the  train  by  the  truck  operated  by  such 
employees,  and  on  account  thereof  was  run  over  and  killed,  the  jury  should 
find  for  defendant  were  erroneous,  as  placing  the  responsibility  for  the  injury 
entirely  on  the  act  of  the  truckmen;  it  appearing  that  the  train  operatives  were 
also  negligent  in  running  the  train  past  the  station  without  signal. ^^ 

Directing  Passenger  to  Jump  from  Moving  Train. — ^^An  instruction  that, 
if  plaintiff  got  on  the  wrong  train  through  failure  of  defendant  to  direct  him, 
plaintiff  being  told  by  a  porter  that  it  was  the  train  he  desired  to  take,  and 
afterwards,  on  further  explanation,  told  that  it  was  not,  and  directed  to 
jump  off,  he  was  entitled  to  recover  was  not  objectionable  on  the  ground  that 
it  declared  the  act  of  the  porter  to  be  negligence  as  a  matter  of  law.^^  It 
was  proper  to  instruct  that  the  porter  should  be  regarded  as  an  employee  of 
the  company,  so  far  as  concerned  the  rights  and  duties  of  plaintiff  and  de- 
fendant towards  each  other,  and  that  if,  after  plaintiff  discovered  he  was 
on  the  wrong  train,  the  porter  told  him  to  jump  off,  and  the  train  was  go- 
ing at  such  speed  that  it  was  dangerous  to  do  so,  plaintiff  being  unaware  of 
the  fact,  and  not  able  to  learn  of  it  by  the  exercise  of  ordinary  care,  though 
the  porter  could  by  such  care  have  known  of  the  danger,  and  the  porter  by 
such  conduct  omitted  to  exercise  ordinary  care,  defendant  was  guilty  of  neg- 
ligence.^'' 

Assaults  on  Passenger  by  Carrier's  Employees. — In  a  passenger's  ac- 
tion for  injuries  inflicted  by  a  servant  of  the  carrier,  the  charge  should  con- 
form to  a  statute  making  it  the  duty  of  the  carrier  to  use  extraordinary  dili- 
gence to  protect  the  lives   and  persons  of   its  passengers,^!   should   define  the 

56.  Accidentally  striking  passenger.—  peared  in  this  case  that  plaintiff  had 
Louisville,  etc.,  R.  Co.  v.  Steenberger,  69  asked  the  porter  if  that  was  the  train  to 
S.  W.  1094,  24  Ky.  L.  Rep.  761.  New    York,    and,    on    being    told    that    it 

57.  McMahon  v.  Chicago  City  R.  Co.,  was,  had  gotten  on,  only  to  discover  that 
88  N.  E.  233,  239  111.  334,  affirming  judg-  went  by  a  different  route  from  that  over 
ment  143   111.  App.   608.  which    his    ticket    entitled    him    to   travel, 

58.  Passenger  struck  by  truck  through  though  defendant  railroad  company 
negligence  of  truckman. — St.  Louis,  etc.,  operated  both  routes.  On  discovering 
R.  Co.  V.  Shaw,  94  Ark.  15,  125  S.  W.  654.  the   mistake,    the   porter   told   plaintiff   to 

59.  Directing  passenger  to  jump  from  jump  off,  and  in  doing  so  plaintiff  slipped 
moving  train. — ^Newcomb  v.  New  York,  on  a  greasy  platform  and  was  injured, 
etc.,   R.   Co.,  81  S.  W.  1069,  182  Mo.  687.  61.   Assaults   on  passenger   by  carrier's 

60.  Newcomb  v.  New  York,  etc.,  R.  employees. — In  an  action  against  a  car- 
Co.,   182   Mo.   687,   81   S.   W.   1069,   it   ap-  rier  for  a  battery  committed  by  its  con- 
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scope  of  the  servants'  employment,  ^^  should  not  seemingly  justify  an  as- 
sault on  the  plaintiff  if  he  was  negligent,  ^^  or  on  account  of  sneers,  looks 
and  contemptuous  gestures,  ^^  should  not  require  a  verdict  for  defendant  if 
its  servant  used  no  more  force  than  he  deemed  necessary ,®5  should  not  eliminate 
the  question  whether  the  servant  was  dragged  from  the  car  or  followed  plaintiff 
to  the  ground  and  there  attempted  to  preserve  the  peace,^^  and  should  not  justify 
the  servant's  shooting  the  passenger  to  protect  himself  from  a  simple  assault.®'^ 

Passenger  Shot  by  Trainman  Shooting  at  Another. — In  an  action  by  a 
passenger  for  injury  from  being  shot  by  a  trainman,  who  shot  at  another  per- 
son, an  instruction  to  find  for  defendant  unless  one  of  defendant's  agents  while 
attempting  to  shoot  another  person  negligently  shot  plaintiff,  should  have  stated 
that  if  defendant's  trainman,  when  he  fired  the  shot,  believed  and  had  reasonable 
ground  to  believe  that  it  was  necessary  to  fire  the  same  to  protect  himself  or  as- 
sociates from  death  or  harm,  and  he  so  fired  the  shot  to  protect  himself  or  asso- 
ciates, they  should  find  for  defendant.^^  Where  the  evidence  was  conflicting  as 
to  whether  the  shot  injuring  plaintiff  was  fired  by  a  trainman  or  a  passenger,  the 
court  should  have  instructed  that  defendant  was  not  liable  if  the  shot  was  fired 
by  a  passenger.s^ 

Assault  by  Police  Officer  of  Carrier. — In  an  action  against  a  carrier  for 


ductor  on  plaintiff,  a  passenger,  it  was 
error  to  charge  that  carriers  must  treat 
their  passengers  respectfully  and  protect 
them  so  far  as  they  reasonably  can  from 
injury  and  insult  on  the  part  of  their  em- 
ployees, Civ.  Code  1910,  §  2714,  expressly 
making  it  the  duty  of  a  carrier  of  passen- 
gers to  use  extraordinary  diligence  on  be- 
half of  itself  and  its  agents  to  protect  the 
lives  and  persons  of  its  passengers.  Ma- 
son V.  Nashville,  etc.,  R.  Co.,  70  S.  E.  225, 
135   Ga.  741,  33   L.  R.  A.,   N.  S.,  280. 

62.  Scope  of  employment. — In  an  ac- 
tion for  death  of  an  alleged  passenger,  it 
was  error  to  leave  it  to  the  jury  to  say 
whether  decedent's  injury  resulted  from 
his  being  struck  by  the  raotorman  with- 
out giving  instructions  as  to  the  scope  of 
the  motorman's  employment.  Geiger  v. 
Pittsburg  R.   Co.,  234  Pa.  545,  83  Atl.  367. 

63.  Charge  seemingly  justifying  assault 
if  plaintiff  negligent. — ^See  ante,  "Mislead- 
ing  Instructions,"   §   3326. 

64.  There  is  no  error  in  an  instruction 
that  sneers,  looks,  and  contemptuous 
gestures  will  not  justify  an  assault  by  a 
conductor  on  a  passenger,  and  that  a  rail- 
road company  is  not  released  from  its 
contract  guarantying  polite  and  courteous 
treatment  to  a  passenger  because  the  pas- 
senger does  not  smile  upon  the  con- 
ductor, or  because  he  wears  a  frown. 
East  Tennessee,  etc.,  R.  Co.  v.  Fleetwood, 
90   Ga.   23,   15   S.    E.   778. 

65.  In  an  action  against  a  carrier  for  in- 
jury inflicted  by  a  brakeman  upon  a  pas- 
senger, a  requested  charge  to  find  for  the 
carrier  if  the  jury  believed  the  brakeman 
exerted  no  more  force  than  he  deemed 
necessary  under  the  circumstances  was 
properly  refused.  Teel  v.  Coal,  etc.,  R. 
Co.,  66  S.   E.  470,  66  W.  Va.  315. 

66.  An  instruction  that  if  deceased 
cursed    defendant's    street    car    conductor 


while  deceased  was  alighting  from  the 
car,  and  at  that  time  the  conductor  had 
not  struck  deceased  nor  cursed  him,  such 
conduct  constituted  a  breach  of  the  peace; 
and  if  the  conductor,  in  resenting  such 
insult,  engaged  in  a  fight  with  deceased 
on  the  street,  in  the  course  of  which  de- 
ceased was  shot,  plaintiff  was  not  entitled 
to  recover  from  defendant — was  error,  as 
eliminating  as  immaterial  whether  the 
conductor  was  dragged  from  the  car,  as 
defendant's  evidence  tended  to  prove,  or 
voluntarily  followed  deceased  to  the  side- 
walk, and  there  attempted  to  preserve  the 
peace,  according  to  plaintiff's  evidence. 
Oi'Brien  v.  St.  Louis  Trans.  Co.,  84  S.  W. 
939,  185  Mo.  263,  105  Am.  St.  Rep.   592. 

67.  In  an  action  for  death  of  a  passen- 
ger from  injuries  received  in  an  alterca- 
tion with  the  conductor  there  was  evi- 
dence that,  after  deceased  struck  the 
conductor,  the  latter  began  "defending 
himself"  by  beating  deceased  with  the  butt 
end  of  the  pistol  as  he  was  leaving  the 
car,  and  followed  him,  still  beating  him, 
to  the  sidewalk.  Defendant's  evidence 
showed  that  the  conductor  was  first  as- 
saulted by  deceased,  and  then  dragged 
off  the  car  by  him.  Held,  that  an  instruc- 
tion that  if  deceased  assaulted  the  con- 
ductor as  he  was  alighting,  the  conductor 
was  justified  in  defending  himself,  and  if 
he  did  defend  himself, from  such  assault, 
and  while  so  doing  there  was  a  fight  on 
the  street,  off  the  car,  between  the  de- 
ceased and  the  conductor,  in  which  de- 
ceased was  shot,  plaintiff  could  not  re- 
cover, should  not  have  been  given. 
O'Brien  v.  St.  Louis  Trans.  Co.,  84  S.  W. 
939,   185  Mo.  263,   105  Am.  St.   Rep.  592. 

68.  Passenger  shot  by  trainman  shoot- 
ing at  another. — Illinois  Cent.  R.  Co.  v. 
Gunterman,   135   Ky.  438,  122   S.  W.  514. 

69.  Illinois  Cent.  R.  Co.  v.  Gunterman, 
135  Ky.  438,  122  S.  W.  514. 


§  3340  CARRIERS.  2960 

assault  and  battery,  in  which  there  was  evidence  tending  to  prove  that  plaintiff 
while  on  defendant's  station  grounds  for  the  purpose  of  taking  passage  on  a 
train  was  assaulted  by  defendant's  night  officer,  an  instruction  that  if  plaintiff 
was  on  one  of  the  approaches  to  defendant's  station,  with  the  intention  of  taking 
passage  on  one  of  defendant's  trains,  he  was  then  a  passenger,  and  defendant 
was  bound  to  exercise  all  reasonable  care  to  protect  him  from  insult,  injury,  and 
abuse,  and  if  plaintiff,  while  behaving  in  an  orderly  manner,  was,  without  reason- 
able cause,  assaulted  by  defendant's  officer,  acting  within  the  scope  of  his  em- 
ployment, the  verdict  should  be  for  plaintiff,  was  properJ" 

Where  Question  Whether  Assailant  Acting  as  Public  Officer  or  Servant 
of  Carrier. — Where,  in  an  action  for  the  death  of  a  passenger,  the  capacity  in 
which  the  person  inflicting  the  injury' acted,  whether  as  a  public  officer  or  serv- 
ant of  the  carrier,  is  uncertain,  and  dependent  upon  oral  testimony  and  uncon- 
clusive  facts,  requested  instructions  to  find  for  the  carrier,  if  such  person  was  at 
the  time  of  the  injury  a  public  officer  or  performing  the  duties  of  such  officer, 
and  that  the  carrier  was  not  responsible  for  his  acts  as  such,  are  calculated  to  be- 
cloud the  issue  and  mislead  the  jury,  as  the  proper  inquiry  is  the  capacity  in 
which  he  acted  in  the  particular  transaction,  not  the  position  he  held  or  occupied 
in  general  at  the  time.  Also  a  requested  charge  that  the  carrier  was  not  respon- 
sible if  the  assault  was  committed  by  the  actor  when  acting  for  himself  and  his 
own  master  was  calculated  to  mislead  the  jury,  and  properly  refused. ''^  And  the 
trial  court  may  properly  refuse,  in  such  case,  instructions  telling  the  jury  that, 
if  the  passenger  left  the  defendant's  train  for  the  purpose  of  engaging  in  a  quarrel 
or  altercation  with  the  servant  or  officer  by  whom  he  was  killed,  the  carrier  is 
not  liable,  and  which  tells  the  jury  they  should  find  for  the  defendant,  if  they  be- 
lieve the  actor  was  the  servant  of  the  defendant  and  that  the  injurious  act,  inci- 
dent to  the  particular  transaction  in  which  he  was  engaged,  was  not  within  the 
scope  of  his  duty  as  such  servant.'^^ 

Officer's  Ejecting  Passenger  from  Waiting  Room  at  Instance  of  Station 
Agent. — Where  a  passenger  having  gone  to  carrier's  station  and  purchased  a 
ticket  was  lawfully  in  the  waiting  room  waiting  for  his  train,  when  he  was  as- 
saulted in  an  attempt  to  eject  him  by  an  officer,  acting  at  the  request  of  the  station 
agent,  under  a  mistaken  belief  that  he  was  a  trespasser,  the  passenger  was  en- 
titled to  an  instruction  requiring  the  carrier  to  exercise  the  highest  degree  of  care 
to  protect  him  from  assault. ''^^ 

Assault  on  Person  Who  Has  Ceased  to  Be  a  Passenger. — In  an  action 
against  a  street  car  company  for  injuries  to  a  passenger  by  an  assault  upon  him 
by  the  defendant's  conductor,  an  instruction  that  if  the  plaintiff  had  alighted  from 
the  car  before  he  was  struck  by  the  conductor,  and  after  he  alighted  he  used  the 
abusive  language  toward  the  conductor,  and  the  conductor  then  struck  him,  etc., 
then  the  company  would  not  be  liable,  does  not  raise  an  inference  that  the  street 
car  company  is  liable  for  an  assault  by  its  conductors  on  a  person  who  has  ceased 
to  be  a  passenger  by  leaving  its  car,  unless  the  assault  was  provoked  by  abusive 
language.'''* 

Injury  Caused  by  Disorderly  Conduct  of  Fellow  Passenger. — In  a  pas- 
senger's action  for  injuries  caused  by  disorderly  conduct  of  fellow  passengers, 
the  charge  must  uot  be  misleading  and  an  instruction  that  the  company  was  not  an 
insurer  and  was  only  bound  to  exercise  reasonable  care  is  properly  denied  be- 

70.  Assault  by  police  officer  of  carrier.  73.  Officer's  ejecting  passenger  from 
— Philadelphia,  etc.,  R.  Co.  v.  Crawford,  waiting  room  at  instance  of  station  agent. 
77  Atl.  278,   112   Md.   508.  — "Whitlock  v.   Northern   Pac.   R.   Co.,   59 

71.  'Where    question    whether    assailant  Wash.   15,   109   Pac.   188. 

acting  as  public  officer  or  servant  of  car-  74.  Assault  on  person  who  has  ceased 

rier. — L,ayne   v.    Chesapeake,    etc.,    R.   Co.,  to  be  a  passenger. — Johnson  v.  'Washing- 

66  VV.  Va.  607,  67  S.  E.  1103.  ton  'Water  Power  Co.,  62  Wash.  619,  114 

72.  Layne   v.    Chesapeake,    etc.,    R.    Co.,  Pac.  453. 
66  W.  'Va.  607,  67  S.  E.  1103. 
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cause  misleading.'^s  gQ^  j^jgQ^  ^J^  instruction  is  properly  denied  which  makes 
defendant's  liability  conditional  upon  anticipation  of  injury  from  the  particular 
disorderly  act  causing  the  injury,  instead  of  from  the  general  disorderly  conductJ^ 

Permitting  Use  of  Abusive,  Insulting  and  Profane  Language  in  Pres- 
ence of  Passengers. — In  an  action  by  a  prospective  passenger  against  a  railway 
company  for  injuries  sustained  at  its  depot  waiting  room  by  reason  of  annoyances 
and  insults  from  persons  at  such  depot,  an  instruction  that  it  was  the  duty  of  a 
railroad  company  to  protect  prospective  passengers,  at  its  stations  from  annoyance 
and  abuse,  and  if  the  company's  agent  used  toward,  about,  or  in  the  hearing  of 
the  plaintiff  any  profane,  obscene,  or  boisterous  language,  thereby  injuring  plain- 
tiff's feelings,  defendant  was  liable,  though  making  the  duty  of  the  company  in 
this  respect  absolute,  was  not  prejudicial,  since  it  was  limited  in  its  application  to 
the  conduct  of  the  company's  agent.'^'^  And  an  instruction  that  a  carrier  owed  a 
special  duty  to  a  female  passenger  to  protect  her  from  insult  was  not  prejudicial 
to  the  carrier,  as  it  owed  such  duty  to  every  passenger.''^  But  such  instruction  is 
erroneous  in  the  absence  of  evidence  of  any  improper  language  used  by  the  agent 
toward  plaintiff,  or  of  what  the  language  addressed  to  a  third  person  was,  and 
that  the  language  was  used  with  the  intent  of  insulting  plaintiff.'^^ 

Accidents  Resulting  from  Negligence  or  Trespass  of  Third  Persons. — 
Where  the  accident  was  the  result  of  the  willful  criminal  trespass  of  a  stranger, 
for  which  the  railroad  company  was  not  responsible,  it  was  not  reversible  error 
for  the  trial  court  to  fail  to  emphasize  and  reiterate  the  rule  that  the  company 
was  bound  to  use  the  highest  degree  of  care,  skill,  and  prudence  that  was  hu- 
manly possible.®" 

Concurrent  Negligence  of  Carrier  and  Third  Person. — Where  the  com- 
plaint in  an  action  for  personal  injuries  alleged  that  defendant's  car  was  negli- 
gently started,  and  that  a  chain  with  a  hook  at  the  end,  which  caught  in  plaintiff's 
dress  and  dragged  her  with  the  car,  was  negligently  permitted  to  hang  from  the 
platform,  near  the  steps,  it  was  error  to  charge  that  defendant  was  not  liable  if 
the  hook  was  displaced  by  a  passenger,  without  charging  that  defendant  was 
liable  if  the  hook  was  caused  to  catch  plaintiff's  dress  through  the  negligent  start- 
ing of  the  car.81 

Defects  Caused  by  Third  Person  after  Car  Started  on  Run. — In  an  action 
for  injuries  to  a  postal  clerk  by  a  defect  in  the  car,  an  instruction  that  defendant 
was  not  liable  for  defects  resulting  from  negligence  of  some  one  other  than  a 
railroad  employee,  after  the  car  started  on  its  run,  is  not  error,  as  it  does  not 
impose  on  defendant  as  great  a  duty  as  it  is  bound  to  bear.^^ 

Assault  by  Fellow  Passenger. — In  an  action  against  a  carrier  by  a  passen- 
ger because  of  a  violent  assault  made  upon  him  by  another  passenger  in  the  sight 
of  the  conductor  who  failed  to  protect  him,  an  instruction  that  the  passenger  must 
be  in  serious  danger,  before  the  duty  of  the  conductor  to  protect  him  against 
assault  arises,  is  erroneous.®^  It  is  also  error  to  give  in  charge  a  statute  making 
railroad  companies  liable  for  any  damages  done  by  the  running  of  its  cars,®*  or  a 

75.  Injury  caused  by  disorderly  conduct  or  trespass  of  third  persons. — Fredericks 
of  fellow  passenger. — Baltimore,  etc.,  R.  v.  Northern  Cent.  Railroad,  157  Pa.  103, 
Co.  V.  Rudy,  118  Md.  42,  84  Atl.  241.  27  Atl.  689,  22  L.  R.  A.  306. 

76.  Baltimore,  etc.,  R.  Co.  v.  Rudy,  118  81.  Concurrent  negligence  of  carrier  and 
Md.  42,  84  Atl.  241.  third    person. — Bowdle    v.    Detroit    St.    R. 

77.  Permitting  use  of  abusive,  insulting  Co.,  103  Mich.  272,  61  N.  W.  529,  50  Am. 
and  profane  language  in  presence  of  pas-  St.    Rep.    366. 

sengers. — St.    Louis,    etc.,   R.   Co.   v.   Wil-  82.  Defects  caused  by  third  person  after 

son,  66  S.  W.  661,  70  Ark.  136,  91  Am.  St.  car  started  on  run. — Union  Pac.  R.  Co.  v. 

Rep.   74.  Whitney,  117  C.  C.  A.  392,  198  Fed.  784. 

78.  Caldwell  v.  Northern  Pac.  R.  Co.,  83.  Assault  by  fellow  passenger. — Hill- 
105  Pac.  625,  56  Wash.  223.  man   z'.   Georgia  R.,   etc.,   Co.,  126   Ga.  814, 

79.  St.  Louis,  etc.,  R.  Co.  v.  Wilson,  66  56  S.  F.  68,  8  Am.  &  Eng-.  Ann.  Cas.  223. 
S.  W.  661,  70  Ark.  136,  91  Am.  St.  Rep.  74.  84.   Where   in   a   difficulty  between   two 

80.  Accidents  resulting  from  negligence  passengers    on    a   railroad   train   one   cuts 
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charge  that  failure  to  provide  separate  accommodations  for  the  races  was  the 
proximate  cause  of  plaintiff's  injury.*^  But  the  use  of  the  word  "might"  instead 
of  "would"  in  an  instruction  as  to  the  duty  of  the  conductors  to  protect  the 
passengers  from  an  anticipated  assault  is  proper,*®  and  a  charge  of  the  court 
that  the  fact  that  the  conductor  believed  that  the  assaulting  party  was  an  officer 
was  a  circumstance  that  might  be  considered  on  the  question  whether  the  con- 
ductor had  notice  of  the  impending  assault  is  favorable  to  the  carrier  and  not 
misleading.*"^ 

Assault  by  White  on  Colored  Passenger  in  Car  for  Colored  People. — In 
an  action  by  a  colored  passenger  against  a  railroad  company  to  recover  for  an 
assault  committed  upon  him  by  a  white  passenger  entering  the  car  provided  for 
colored  people  contrary  to  law,  failure  of  the  judge  in  his  charge  to  make  any 
reference  whatever  to  the  material  issue  as  to  the  place  where  the  alleged  assault 
took  place,  or  whether  the  assaulting  party  was  allowed  to  remain  in  a  car  where 
he  had  no  lawful  right  to  be,  and  to  assault  the  plaintii¥  who  was  lawfully  therein, 
was  erroneous.** 

Assuming  Want  of  Evidence  of  Negligence  of  Employees. — See  ante, 
"Assuming  Facts,"  §  3332. 

Argumentative  Instructions. — See  ante,  "Argumentativeness,"   §  3325. 

§  3341.  Condition  of  Carrier's  Premises. — A  charge  that  "the  law  im- 
poses the  duty  on  railroad  companies  to  keep  in  safe  condition  all  portions  of 
Iheir  platforms,  approaches  thereto,  and  exits  therefrom,  to  which  the  public  are 
invited  or  would  naturally  resort,  and  all  portions  of  their  station  grounds  rea- 
sonably near  to  the  platforms  where  passengers  take  passage  on  or  are  discharged 


the  other  with  a  knife,  and  the  injured 
passenger  sues  the  railroad  company  for 
damages,  it  is  not  error  for  the  trial 
judge  to  refuse  to  give  in  charge  to  the 
jury  §  2331  of  the  Civil  Code  which  makes 
a  railroad  company  liable  for  any  dam- 
ages done  by  the  running. of  its  cars,  or 
by  any  person  in  its  employment  or  serv- 
ice, unless  the  company  shows  due  care 
on  the  part  of  its  agents.  Davis  v.  Geor- 
gia R.,  etc.,  Co.,  110  Ga.  305,  34  S.  E.  1001. 

85.  In  an  action  for  injuries  received  by 
plaintiff,  a  colored  man,  while  a  passen- 
ger on  defendant's  train,  it  appeared  that 
he  was  requested  to  leave  a  car  where  he 
was  seated,  and  go  into  another  car,  be- 
cause of  his  boisterous  conduct,  but  re- 
fused to  go  into  the  other  car,  and  re- 
mained on  the  car  platform,  where  he 
received  the  injuries  sued  for,  from  an- 
other passenger.  Held,  that  instructions 
that,  as  the  law  required  separate  accom- 
modations on  railroad  trains  for  white 
and  colored  people,  if  defendant's  failure 
to  provide  such  separate  cars  was  the 
proximate  cause  of  plaintiff's  injuries,  he 
could  recover,  were  properly  refused. 
Royston  'v.  Illinois  Cent.  R.  Co.,  67  Miss. 
376,  7   So.   320. 

86.  Use  of  "might"  for  "would."— In  an 
action  for  assault  on  a  passenger  by  fel- 
low passengers,  in  an  instruction  stating 
the  duty  of  the  conductor  to  protect  the 
party  assaulted  if  he  "anticipated  that 
such  assault  might  be  made,"  it  was  not 
error  to  use  the  word  "might"  instead  of 


"would,"  since  the  law  requires  that  a 
carrier  use  the  highest  degree  of  dili- 
gence to  protect  passengers  from  assault 
which  may  be  reasonably  anticipated, 
and  the  word  "might"  is  used  in  place  of 
"may"  when  referring  to  past  time  or  a 
past  event.  IvOuisville  R.  Co.  v.  Welling- 
ton, 126  S.  W.  370,  137  Ky.  719,  order  re- 
versed on  rehearing,   128  S.  W.   1077. 

87.  Plaintiff,  a  passenger,  was  ordered 
to  stop  smoking  by  another  passenger, 
who  falsely  stated  that  he  was  a  special 
officer  of  the  carrier,  and  a  difficulty  en- 
sued in  which  plaintiff  was  assaulted  by 
the  other  passenger,  the  conductor  mak- 
ing no  effort  to  interfere,  and  in  an  ac- 
tion against  the  carrier  the  court  in- 
structed that  if  the  jury  believed  that  the 
conductor  believed  that  the  assaulting 
party  was  an  officer,  it  was  a  circum- 
stance that  might  be  considered  by  the 
jury  on  the  question  whether  the  con- 
ductor had  notice  of  the  impending  as- 
sault; but  that  though  he  might  have  be- 
lieved that  the"  party  in  question  was  an 
officer,  still  if  he  had  reasonable  ground 
to  believe  that  such  person  was  about  to 
assault  pjaintiff,  it  was  his  duty  to  inter- 
fere. Held,  that  the  instruction  was  fa- 
vorable to  defendant,  and  not  misleading. 
Norfolk,  etc.,  R.  Co.  v.  Birchfield,  54  S. 
E.   879,  105  Va.  809. 

88.  Assault  by  white  on  colored  passen- 
ger in  car  for  colored  people. — Hillman 
V.  Georgia  R.,  etc.,  Co.,  126  Ga.  814,  56  S. 
E.  68,  8  Am.  &  Eng.  Ann.  Cas.  222. 
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from  their  cars,"  while  too  broad  a  statement,  is  not  necessarily  reversible  error.*^ 
Slight  Imperfections. — Where  nature,  size,  and  character  of  the  hole  in  the 
passage  way  from  a  station  causing  injury  was  varyingly  stated,  an  instruction 
that  defendant  was  not  responsible  for  injuries  caused  by  slight  imperfections, 
etc.,  but  that  the  jury  should  determine  whether  the  defect  and  imperfection  was 
slight  or  serious,  was  proper.^" 

Lighting  Depots,  Platforms  and  Approaches. — In  a  passenger's  action  for 
injuries  alleged  to  have  been  received  from  the  carrier's  failure  to  light  properly 
its  car  steps,®i  depot  platform,^^  wharf,^^  means  of  egress,^*  or  a  temporary 
sidewalk,  the  jury  should  be  instructed  as  to  the  carrier's  liability  for  such  fail- 
ure 88  if  proper  requests  are  made.^^  But  the  instruction  should  not  charge  that 
it  is  the  company's  duty  to  provide  a  light  ^'^  or  that  it  is  the  carrier's  duty  to 
have  its  car  steps  and  depot  platform  so  lighted  that  plaintiff  might  clearly  see 
them,98  or  present  the  issue  whether  the  platform  was  sufficiently  lighted  to  be 
entirely  safe  where  the  material  question  was  whether  there  was  sufficient  light 
to  enable  a  person  exercising  ordinary  prudence  to  knOw  on  which  side  of  the 
train  the  platform  was.®^  It  is  not  error,  however,  to  charge  that  such  failure 
constitutes  "continuing  negligence"  if  it  continued  during  the  delivery  of  pas- 
sengers.^    And  a  statement  in  the  instruction  which  seems  merely  to  fix  the  at- 


89.  Condition    of    carrier's     premises. — 

Illinois  Cent.  R.  Co.  v.  Davidson,  76  Fed. 
517,  23  C.  C.  A.  306,  certiorari  denied  in 
17  S.  Ct.  994,  166  U.  S.  719,  41  L.  Ed. 
1186. 

90.  Slight  imperfections. — Chesapeake, 
etc.,  R.  Co.  V.  Mathews,  114  Va.  173,  76 
S.  E.  388. 

91.  Lighting  depots,  platforms  and  ap- 
proaches.— Illinois  Cent.  R.  Co.  7-'.  Cruse, 
96  S.  W.  831,  29  Ky.  L.  Rep.  914. 

92.  Hiatt  V.  Des  Moines,  etc.,  R.  Co.,  96 
Iowa  169,  64  N.  W.  766. 

93.  Ruffin  V.  Atlantic,  etc.,  R.  Co.,  143 
N.  C.  130,  55  S.  E.  86. 

94.  Texas,  etc.,  R.  Co.  v.  Brown,  78 
Tex.  397,  14  S.  W.  1034. 

95.  Failure  to  light  platform. — Where, 
in  an  action  against  a  carrier  for  personal 
injuries,  the  complaint  alleged  that  de- 
fendant was  negligent  in  starting  the  train 
from  which  plaintiff  had  alighted;  that 
the  conductor  carelessly  abandoned 
plaintiff,  a  child  of  five  years  of  age,  and 
started  the  train  while  plaintiff  was  in  a 
dangerous  place;  and  that  defendant 
failed  to  properly  light  its  depot  plat- 
form, and  the  only  evidence  of  negligence 
was  its  failure  to  light  the  platform,  the 
jury  should  be  instructed  as  to  defend- 
ant's liability  for  failure  to  light  the  plat- 
form. Hiatt  V.  Des  Moines,  etc.,  R.  Co., 
96    Iowa    169,    64    N.    W.    766. 

96.  The  court  having  charged  that  if 
the  company  furnished  suitable  means  of 
egress  at  proper  points,  and  properly 
lighted,  and  plaintiff  did  not  exercise 
proper  care,  he  could  not  recover,  and  de- 
fendant having  failed  to  ask  for  such 
charge  in  a  disjunctive  form,  it  can  not 
complain  thereof.  Texas,  etc.,  R.  Co.  v. 
Brown,  78  Tex.  397,  14  S.  W.  1034. 

97.  In  an  action  against  a  street  railway 
company  for  injuries  sustained  while 
crossing  a  temporary  sidewalk  erected  by 


the  company  for  the  use  of  its  passen- 
gers, an  instruction  that,  if  the  walk  was 
dangerous  for  passengers  to  cross  at 
night  without  a  light,  it  was  the  com- 
pany's duty  to  provide  a  light,  was  erro- 
neous, as  it  was  for  the  jury  to  say  what 
measures  of  protection  should  have  been 
taken.  Finseth  v.  Suburban  R.  Co.,  51 
Pac.  84,  33  Ore.  1,  39  L.  R.  A.  517. 

98.  Having  its  car  steps  and  depot  plat- 
form so  reasonably  lighted  that  the  or- 
dinary traveler  can  see  sufficiently  to 
alight  in  safety,  being  all  that  is  required 
of  a  carrier,  it  is  error  to  instruct  that  it 
was  its  duty  to  have  them  so  lighied  that 
"plaintiff"  might  clearly  see  them.  Illi- 
nois Cent.  R.  Co.  V.  Cruse,  96  S.  W.  821, 
39  Ky.  L.  Rep.  914. 

99.  Lighting  where  passenger  alights 
on  side  opposite  station. — Where  a  pas- 
senger leaving  a  train  at  night  got  off  on 
the  side  opposite  the  platform  where 
there  was  no  light,  by  reason  of  which  he 
stumbled  and  fell  under  the  train  as  it 
moved  out,  it  was  error  to  give  instruc- 
tions presenting  the  issue  as  to  whether 
the  platform  was  sufficiently  lighted  to 
be  entirely  safe;  the  material  question 
as  to  the  lighting  of  the  platform  being 
whether  there  was  sufficient  light  to  en- 
able a  person  exercising  ordinary  pru- 
dence to  know  that  the  platform  was  on 
that  side.  Louisville,  etc.,  R.  Co.  v. 
Ricketts,  53  S.  W.  939,  21  Ky.  L.  Rep. 
662. 

1.  Failure  to  light  wharf — Continuing 
negligence. — An  instruction,  in  an  action 
against  a  railroad  company  for  injuries 
to  a  passenger,  that  the  failure  of  the  car- 
rier to  have  a  sufficient  light  on  its 
wharf  constituted  continuing  negligence 
if  it  continued  during  the  landing  and  de- 
livering of  passengers,  and  if  the  failure 
to  keep  such  light  was  the  proximate 
cause    of   the   passenger's   injury,    etc.,   he 
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tention  of  the  jury  on  the  peculiar  facts  of  the  case  is  not  error.^ 

Failure  to  Heat  Waiting  Boom. — In  an  action  by  a  prospective  passenger 
against  a  railway  company  for  its  failure  in  midwinter  to  properly  heat  its  wait- 
ing room  at  a  station,  an  instruction  making  the  company  liable  if  it  failed  to 
keep  a  fire  in  its  depot  waiting  room  at  a  time  when  the  weather  required  a  fire 
there  to  make  it  comfortable,  and  a  person  waiting  to  become  a  passenger  was  in 
consequence  injured,  was  not  erroneous  as  eliminating  the  question  of  defendant's 
negligence,  and  making  it  an  insurer,  where  it  maintained  that  the  waiting  room 
was  properly  heated,  and  where  it  requested  no  instruction  on  the  subject.^ 

Permitting  Waiting  Room  Door  to  Be  Locked. — In  an  action  by  a  pros- 
pective passenger  against  a  railway  company  for  its  permitting  its  waiting  room  at 
a  station  to  be  locked,  an  instruction  that  if  plaintiff  went  to  the  company's  depot 
to  take  passage  on  its  train,  and  it  knowingly  permitted  such  depot  to  be  or  re- 
main locked  after  notice  that  it  was  locked,  the  verdict  should  be  for  plaintiff, 
was  not  prejudicial  where  defendant  denied  all  knowledge  of  the  depot  being 
locked.* 

Car  Stopped  Near  Dangerous  Place. — Where  the  negligence  alleged  that 
the  defendant  carrier  stopped  its  car  near  a  dangerous  precipice,  without  a  light, 
and  without  giving  plaintiff  notice  of  the  danger,  it  was  proper  to  refuse  to  give 
unmodified  an  instruction  for  defendant,  taken  from  the  syllabus  of  the  case  in 
the  report  of  a  former  appeal,  to  the  effect  that  the  road  is  not  expected  to  make 
landings  for  passengers  where  none  are  expected  to  be.^ 

Alteration  or  Repair  after  Accident. — In  a  passenger's  action  for  personal 
injury  caused  by  being  carried  by  a  moving  train  between  it  and  the  railing  of  the 
station  platform  of  an  elevated  railroad"  or  by  the  undermining  of  an  embank- 
ment by  an  unprecedented  rainstorm,'^  it  is  proper  to  instruct  that  the  jury  can 
not  take  into  consideration  the  fact  that  since  the  accident  the  carrier  has  altered 
or  repaired  the  structures  which  caused  the  injury. 

would  be  entitled  to  recover,  was  not  er-  6.  Alteration  or  repair  after  accident. — • 
roneous  for  using  the  words  "continuing  Plaintiff's  husband,  while  entering  a  car 
negligence;"  the  court  having  charged  on  defendant's  elevated  railroad,  was  ear- 
that  the  failure  to  keep  sufficient  lights  ried  along  by  the  moving  train,  between 
would  entitle  the  passenger  to  a  verdict,  it  and  the  railing  of  the  station  platform, 
provided  such  failure  was  the  proximate  and  dropped  to  the  street  below,  and  was 
cause  of  the  injury,  and  the  instructions  killed.  The  railing  was  twelve  inches 
showing  that  the  negligence,  though  con-  from  the  car,  and  the  only  evidence  of 
tinning,  was  actionable  only  if  it  was  the  defect  was  that  about  three  weeks  after 
proximate  cause  of  the  injury.  Ruffin  v.  the  accident  defendant  reduced  the  space 
Atlantic,  etc.,  R.  Co.,  55  S.  E.  86,  143  N.  between  the  car  and  railing  to  six  inches. 
C.  120.  The  railing  was  necessary,  and  reducing 
2.  The  statement,  in  the  instruction  in  the  space  did  not  lessen  the  danger, 
an  action  for  injury  to  a  passenger  at  a  Held,  that  an  mstruction  that  it  was  the 
station,  claimed  to  be  due  to  improper  duty  of  defendant  to  mamtam  a  safe 
lighting,  that  light  which  would  be  suffi-  structure,  and  that,  m  determmmg 
cient  at  one  station  might  be  inadequate,  whether  the  tram  was  held  for  a  reason- 
serves  merely  to  fix  the  attention  of  the  able  time  to  enable  deceased  to  get  on, 
jurv  on  the  peculiar  facts  of  the  case.  St.  t^e  jury  could  consider  whether  the  rail- 
Louis,  etc.,  R.  Co.  V.  Marshall,  81  Pac.  "?g  was  reasonably  safe  was  error. 
169    71  "Kan    866  Evans  v.  Interstate  Rapid  Trans.   R.  Co., 

Z.  Failure  to    heat    waiting    room.-St.       ^"^  ^°-  '''■  V  ^-  ^"■-  'f'        •,       . 
T  „   ■        t        ■or'  iir-i  oo    p    ixr  7.   In  an  action  against  a  railroad  com- 

I;^    7n   A   i;   ?^«    Qi-   I     ^Q      1?'    ^^F-   ^-       Pany    for    injuries    caused    by   the    under- 
661,  70  Ark.  136,  91  Am.  St.  Rep.  74.  ^-J^^  ^f  J  embankment  by  a  rainstorm 

4.  Permitting  waiting  room  door  to  be  of  unprecedented  violence,  a  refusal  to 
locked.— St.  Louis,  etc.,  R.  Co.  v.  Wilson,  instruct  that  the  jury  should  not  take 
66  S.  \V.  661,  70  Ark.  136,  91  Am.  St.  into  consideration  the  fact  that  the  com- 
Rep.   74.  pany  had   altered   the   embankment   since 

5.  Car  stopped  near  dangerous  place. —  the  accident,  so  as  to  provide  against  a 
Smith  ?'.  Central  R.,  etc.,  Co.,  80  Ga.  526,  recurrence  of  such  storms,  was  error.  Ely 
5  S.  E.  772.  V.  St.  Louis,  etc.,  R.  Co.,  77  Mo.  34. 
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§  3342.  Taking  Up  Passengers. — Degree  of  Care. — In  an  action  for  in- 
juries to  one  attempting  to  board  a  car,  a  charge  that  defendant's  servants  were 
not  required  to  exercise  the  highest  degree  of  care  possible  to  avoid  an  accident, 
but  only  the  highest  degree  of  care  reasonably  practicable  under  the  circumstances, 
and  consistent  with  the  proper  discharge  of  their  other  duties,  and  that  by  the 
term  "highest  degree  of  care"  was  meant  the  degree  of  care  which  would  be  ex- 
ercised under  like  circumstances  by  careful  and  experienced  employees,  was  not 
open  to  the  objection  of  reducing  the  degree  of  care  required  of  defendant's 
servants  while  looking  after  passengers  to  that  of  ordinary  care,  and  of  excusing 
the  conductor  from  looking  after  plaintiff  while  he  was  engaged  in  performing 
his  duties.^ 

Failure  to  Direct  Passenger  to  Train. — Testimony  by  the  plaintiff  and  a 
person  who  was  with  him,  when  he  was  looking  for  his  train,  that  there  were  no 
ushers  to  direct  him  to  his  train,  is  sufficient  to  justify  a  charge  that  defendant  is 
liable  if  it  failed  to  make  reasonable  arrangements  for  directing  him  to  his  car.^ 

Failure  to  Look  Out  for  Persons  Signalling  to  Stop. — An  instruction  in  a 
passenger's  action  for  personal  injuries,  as  to  the  motorman's  duty  to  keep  a 
lookout  to  discover  persons  signaling  to  stop  in  order  that  they  may  board  the 
car,  should  not  mislead  the  jury  into  considering  his  duty  at  places  other  than 
stopping  places.  10 

Reasonable  Time  for  Passenger  to  Board,  and  Assistance. — In  a  passen- 
ger's action  for  personal  injuries,  where  the  evidence  raises  the  issue,  the  court 
should  submit  the  questions  as  to  whether  the  carrier  stopped  its  car  long  enough 
to  give  the  injured  passenger  a  reasonable  opportunity  to  board  the  train  and 
whether  defendant's  agents  saw  that  such  passengers  needed  assistance  and  negli- 
gently failed  to  render  it.^^  An  instruction  which  denies  the  right  to  recover, 
though  the  jury  might  have  found  that  the  train  did  not  remain  standing  a  rea- 
sonable time  for  passengers  to  board  it,  is  properly  refused. ^^   Thus,  instructions, 

8.  Degree  of  care. — Foster  v.  Seattle  ger  in  boarding  a  train,  when  it  appeared 
Elect.  Co.,  76  Pac.  995,  35  Wash.  177.  that  plaintiff  was  an  infirm  woman  sixty- 

9.  Failure  to  direct  passenger  to  train.  nine  years  of  age,  that  she  had  her  left 
— ^Newcomb  v.  New  York,  etc.,  R.  Co.,  81  arm  in  a  sling,  and  besides  a  small  grip 
S.   W.    1069,    183    Mo.    687.  slung  from  her  shoulder  she  carried  a  tel- 

10.  Failure  to  look  out  for  persons  sig-  escope;  that  the  railroad  men  saw  her 
nailing  to  stop. — In  an  action  for  injuries  difficulties,  and  the  conductor  attempted 
to  a  passenger  waiting  to  take  a  street  to  assist  her  in  boarding  the  train,  but  it 
car,  it  appeared  that  she  was  within  a  few  started  as  soon  as  she  got  on  the  steps, 
feet  of  the  platform  and  within  a  foot  or  and  there  was  a  conflict  in  the  testimony 
two  of  the  track,  and  on  a  step  as  high  as  to  whether  she  fell  on  the  steps — the 
or  higher  than  the  platform  as  well  as  at  court  was  justified  in  submitting  to  the 
a  point  where  the  general  public  crossed  jury  the  questions  as  to  whether  defend- 
the  track,  and,  while  standing  in  that  po-  ant  stopped  its  train  long  enough  to  give 
sition,  she  was  struck  by  a  car,  which  her  a  reasonable  opportunity  to  board 
failed  to  heed  her  signal  to  stop.  An  in-  the  train  with  safety,  and  whether  de- 
struction in  her  favor  declared  that  it  was  fendant's  agents  saw  that  she  needed  as- 
the  motorman's  duty  to  keep  a  careful  sistance  and  negligenty  failed  to  assist 
and  constant  lookout  ahead  to  discover  her.  Louisville,  etc.,  R.  Co.  v.  Arnold,  102 
persons    signaling  to    stop  in  order    that  S.  W.  333,  31  Ky.  L.   Rep.  414. 

they  may  board  the  car,  and  a  person  12.  An  instruction,  in  an  action  for  in- 
who  signals  in  time  for  him  to  do  so  by  juries  to  a  passenger  while  boarding  a 
exercising  ordinary  care  has  a  right  to  train  which  he  had  left  to  procure  dinner, 
assume  that  he  is  on  the  lookout  for  pas-  that  the  carrier  was  under  no  obligation 
sengers,  and  will  discover  them  if  he  ex-  to  hold  its  train  for  the  passenger  to  pur- 
ercises  such  care.  Held,  that  the  instruc-  chase  cigars  and  attend  to  other  private 
tion  was  not  calculated  to  mislead  the  matters,  and,  if  he  stopped  for  such  pur- 
jury  into  considering  the  motorman's  poses,  when,  by  going  to  the  train,  he 
duty  at  places  other  than  stopping  places.  could  have  boarded  the  same  before  it 
Harkins  v.  Seattle  Elect.  Co.,  101  Pac.  836,  started,  he  was  guilty  of  negligence  and 
53    Wash.    184.  could   not   recover,   was   properly   refused, 

11.  Reasonable  time  for  passenger  to  because  it  denied  a  right  to  recover, 
board  and  assistance. — In  an  action  for  though  the  jury  might  have  found  that 
personal   injuries    sustained   by   a   passen-  the  train   did   not  remain   standing  a  rea- 
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in  an  action  for  injuries  to  a  passenger  boarding  a  train,  that,  if  the  train  was 
started  without  any  jerk  other  than  that  incident  to  the  proper  handhng  of  trains, 
the  carrier  was  not  liable  for  the  injuries,  and,  if  the  passenger  had  reached  the 
first  or  second  step  of  the  train  and  was  injured  by  the  starting  thereof,  he  could 
not  recover,  if  the  train  was  started  in  a  careful  manner,  were  properly  refused, 
because  they  denied  a  right  to  recover,  though  the  train  was  started  before  a 
sufficient  time  had  been  allowed  for  passengers  to  get  aboard. ^^ 

Safety  of  Place  Where  Passengers  Taken  on. — In  an  action  for  injuries  to 
a  passenger  attempting  to  board  a  car,  an  instruction,  standing  alone,  that  plain- 
tiff was  not  obliged  to  assume  that  there  were  dangerous  places  where  he  was 
invited  to  go  into  the  car,  would  be  erroneous.^* 

Palling  in  Effort  to  Board  Train. — In  one's  action  against  a  railroad  com- 
pany for  injuries  from  falling  from  a  car  platform  in  attempting  to  enter  as  a 
passenger,  an  instruction  that  he  was  entitled  to  recover  "if  the  fall  could  have 
been  averted  by  the  skill  or  care  of  the  defendant  or  its  servants"  is  erroneous.^^ 

Pursuing  a  Moving  Train. — In  an  action  to  recover  for  personal  injuries 
caused  by  plaintiff's  running  into  another  train  while  pursuing  defendant's  train, 
which  he  had  neglected  to  board  before  it  left  the  station,  where  it  was  claimed  by 
plaintiff  that  his  failure  to  board  the  train  was  due  to  the  fact  that  no  signal  for 
starting  was  given,  it  was  proper  to  instruct  that  the  company  was  not 
bound  to  keep  its  track  clear  to  those  who  pursued  its  trains,  and  that  the  com- 
pany was  only  bound  to  exercise  ordinary  diligence  for  the  safety  of  a  passenger 
needlessly  neglecting  its  signals  and  trying  unseasonably  to  board  the  train. ^^ 

Attempting  to  Board  Moving  Train  at  Invitation  of  Conductor. — An  in- 
struction, in  an  action  against  a  carrier  for  injuries  to  a  passenger  while  attempt- 
mg  to  board  a  moving  train,  that,  if  the  conductor  invited  the  passenger  to  board 
the  train  while  in  motion,  the  jury  must  determine  whether  he  was  negligent,  and 
in  determining  that  question  his  conduct  must  be  viewed  in  the  light  of  his  ex- 
perience and  the  danger  to  be  apprehended  by  a  reasonably  prudent  man  wh6n 
confronted  with  the  situation  known  to  the  conductor,  properly  submitted  the 
issue  of  his  negligence. ^'^ 

Boarding  Moving  Train — Train  Failing  to  Stop  at  Station. — It  is  not  er- 
ror to  refuse  to  charge  that  failure  to  stop  at  a  station  "does  not  justify  a  person 
in  attempting  to  board  a  train  in  motion,"  where  the  jury  have  already  been  told 
that  plaintiff  can  not  recover  if  he  attempted  to  board  the  train  while  in  motion, 
and  where  an  ordinarily  prudent  man  would  not  have  made  the  attempt.^® 

Boarding  Moving  Street  Car — Signal  to  Stop. — In  an  action  for  injuries 
received  by  being  thrown  from  a  street  car,  while  plaintiff  had  boarded  while  it 
was  in  motion,  an  instruction  that  if  plaintiff  did  not  signal  to  stop,  and  the  motor- 
man  did  not  slacken  the  speed  or  stop,  to  invite  plaintiff  to  get  on,  the  jury  must 
find  for  defendant,  was  properly  refused,  where  the  evidence  showed  that  a  large 
number  of  people  approached  the  cars  and  got  on  with  the  knowledge  of  the 
conductor  and  motorman,  as,  plaintiff  being  the  last  one  to  get  on,  they  had  no- 
tice of  his  intention. 1* 

sonable  time  for  passengers  to  board  the  16.   Pursuing    moving    train. — Perry    v. 

same,  and  though  there  was  evidence  that  Central  Railroad,  66   Ga.  746. 
he  was  thrown  to  the  ground  by  the  train  17.  Attempting  to   board  moving  train 

starting  with  a  jerk  while  he  was  on  the  at     invitation      of      conductor.— Arkansas 

steps  leading  to  the  platform  of  a  coach.  Cent.   R.   Co.  v.   Bennett,  82  Ark.   393,  103 

Choctaw,   etc.,   R.   Co.  v.   Hickey,   81  Ark.  s.  W.  198. 

^'^lo  ®^t?"  Y'  ^^l'      T,    n           xj-  1         =1  18.  Boarding  moving  train— Train  fail- 

A  I    .^''oo^^'  w'-'«.Q-  ^°-  ''•       ^^  ^^'  i"g   to   stop   at   station.-Kansas,   etc.,   R. 

A'-k  579    99  S.  W.  839.  ^^          Dorough,    72   Tex.    108,    10    S.   W. 

14.  Safety    of    place   where    passengers  ^^^                    ^   '                          >          ^ 
taken   on. — Plummer   v.    Boston    Elev.    R.  ^'     _        ,.               .                             „■       , 
Co.,  84  N.  E.  849,  198  Mass.  499.  19-  Boardmg  moving  street  car— Signal 

15.  Falling  in  effort  to  board  train.—  $0  stop.— South  Chicago  City  R.  Co.  v. 
Chicago,   etc.,   R.   Co.  v.  Trotter,   61   Miss.  Defresne,  200  111.  456,  65  N.  E.  1075. 

417. 
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§§  3342-3343 


Attempt  of  Conductor  to  Protect  Person  Boarding  Moving  Street  Car. 

—In  an  action  for  injuries  to  plaintiff's,  thumb  by  it  being  wrenched  when  the 
conductor  attempted  to  pull  her  on  to  the  street  car  after  she  had  caught  hold 
of  a  rod  to  assist  herself  upon  the  steps,  there  being  evidence  that  the  car  was 
in  motion  when  plaintiff  reached  it,  and  that  the  conductor  assisted  her  to  pre- 
vent her  from  falling  off  in  going  around  a  curve,  an  instruction  is  proper  that  if 
plaintiff  attempted  to  board  the  car  while  in  motion,  and  the  conductor  had  rea- 
sonable ground  to  believe  that  she  was  in  danger  of  falling  off,  he  was  bound  to 
take  such  steps  for  her  protection  as  the  circumstances  required,  and  if,  in  jerk- 
ing her  to  prevent  her  from  falling  off,  he  used  no  more  force  than  appeared  to 
be  reasonably  necessary  for  her  protection,  and  she  was  accidentally  injured,  the 
company  was  not  liable-^" 

Charge  as  to  Making  Change  for  Passenger. — See  ante,  "Invading  Prov- 
ince of  Jury,"  §  3333. 

§  3343.   Starting  or  Moving  Car  While  Passenger  Boarding  Same. — In 

a  passenger's  action  for  personal  injuries  caused  by  the  starting  or  moving  of  the 
car,  while  the  injured  passenger  was  boarding  the  same,  the  instructions  need  not 
define  what  constitutes  a  boarding  of  a  car,^^  must  not  permit  a  recovery  without 
a  finding  that  the  car  had  stopped  when  the  injured  passenger  attempted  to  enter 
it,22  must  not  pretermit  or  disregard  the  duty  resting  on  the  conductor  to  know 
before  causing  the  train  to  be  started  that  plaintiff  was  not  in  the  act  of  getting 
aboard  thereof,^^  or  hold  the  carrier  liable  if  the  conductor  or  persons  in  charge 
of  the  car  exercised  due  care  to  see  or  hear  persons  who  wished  to  board  the  car 
and  did  not  see  or  hear  the  plaintiff  when  attempting  to  board  it  or  when  on  the 
platform,^*  must  not  be  to  the  effect  that  it  was  not  necessary  to  keep  the  car 
standing  till  the  passenger  reached  the  inside,^^  and  must  not  lay  too  much  stress 


20.  Attempt  of  conductor  to  protect 
person  boarding  moving  street  car. — 
South  Covington,  etc.,  R.  Co.  v.  Raymer 
(Ky.),   116   S.  W.   281. 

21.  Defining  what  constitutes  boarding 
car. — Where,  in  an  action  for  injuries  to 
a  street  car  passenger,  plaintiff  showed 
that  while  boarding  the  car  it  started  for- 
ward with  a  jerk,  throwing  him  to  the 
ground,  and  defendant  showed  that  plain- 
tiff had  boarded  the  car  in  safety  and  fell 
from  the  rear  platform  while  engaged  in 
a  friendly  scuffle  with  companions  or  by 
an  unexplained  movement  of  the  car,  and 
the  court  charged  that  a  passenger  must 
be  offered  a  reasonable  opportunity  to 
come  to  a  place  of  safety  on  the  car  after 
boarding  it,  the  refusal  to  define  what 
constituted  a  boarding  of  a  car  was  not 
erroneous.  Formiller  v.  Detroit  United 
Railway,  130  N.  W.  347,  164  Mich.  653. 

22.  Finding  that  car  had  stopped. — A 
general  instruction  for  plaintiff,  which, 
among  other  things,  charged  that,  if  de- 
fendant's servants  in  charge  of  the  car 
received  plaintiff  as  a  passenger  thereon, 
and  if  while  she  was  on  the  run-board 
thereof,  etc.,  they  caused  or  suffered  the 
car  to  start  and  move  forward,  etc.,  in  the 
absence  of  contributory  negligence,  plain- 
tiff could  recover,  in  effect  requires  the 
jury  to  find  that  plaintiff  was  invited  to 
enter  the  car,  and  had  accepted  the  invi- 
tation, and  is  not  open  to  the  objection 
that  it  permits  plaintiff  to  recover  with- 
out  a   finding   that   the    car   had    stopped 


when  plaintiff  sought  to  enter.  Flaherty 
V.  St.  Louis  Trans.  Co.,  106  S.  W.  15,  207 
Mo.  318. 

23.  Duty  to  see  or  hear  passenger. — 
The  crew  of  a  street  car,  or  some  of 
them,  being  chargeable  with  the  duty  of 
knowing  before  starting  that  no  one  was 
in  the  act  of  boarding  or  attempting  to 
board  the  car,  defendant  street  railway 
company  is  not  entitled  to  a  charge  that, 
if  plaintiff  attempted  to  board  its  car 
after  it  had  started  and  without  the 
knowledge  of  the  crew,  he  could  not  re- 
cover, as  their  failure  to  know  that  he 
was  in  the  act  of  getting  on  might  be 
negligence.  Birmingham  R.,  etc.,  Co.  v. 
Lee,   153   Ala.   79,  45   So.   293. 

24.  In  an  action  for  personal  injuries 
caused  by  the  sudden  starting  of  defend- 
ant's horse  car  while  plaintiff  was  at- 
tempting to  board  it,  the  driver  testified 
that  he  did  not  know  the  plaintiff  was 
attempting  to  board  the  car.  Held, 
that  it  was  error  to  refuse  to  charge  that, 
if  the  driver  exercised  due  watchfulness 
to  see  or  hear  persons  who  wished  to 
board  the  car,  and,  so  doing,  did  not  see 
or  hear  the  plaintiff  either  when  attempt- 
ing to  board  or  when  on  the  step,  then 
defendant  was  entitled  to  a  verdict.  Lam- 
line  V.  Houston,  etc.,  R.  Co.,  14  Daly  144, 
6  N.  Y.  St.  Rep.  248. 

25.  As  to  duty  to  stand  until  passenger 
inside  car. — In  an  action  for  injury  to  a 
passenger  while  entering  a  car,  an  in- 
struction   that   it    was    not    necessary    to 
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on  a  promise  of  the  conductor  as  to  time  to  check  baggage.^^ 

Negligence  in  Giving  Notice  of  Starting  Train. — The  question  of  con- 
ductor's negligence  in  starting  a  train  and  giving  plaintiff  notice  having  been  sub- 
mitted to  the  jury  in  a  charge  sufficiently  clear  and  explicit,  it  was  not  error  to 
refuse  to  instruct  the  jury  that,  if  the  conductor  shouted  "All  aboard,"  it  was 
proper  for  them  to  consider  whether  or  not  plaintiff  might  not  reasonably  sup- 
pose the  train  would  not  start  until  he  had  an  opportunity  to  board  it.^'^ 

Burden  of  Proof  of  Starting  Train  While  Passenger  Boarding  Same. — 
In  a  passenger's  action  for  personal  injuries  sustained  while  attempting  to  board 
a  train,  where  it  is  shown  that  such  injuries  were  caused  by  the  operation  of  the 
train,  the  charge  of  the  court  should  not  place  the  burden  of  proof  of  negligence 
on  the  plaintiff.  Thus,  in  a  passenger's  action  for  a  child's  death  by  being  jerked 
off  a  freight  train  by  the  sudden  starting  of  the  train,  an  instruction  that,  if  de- 
fendant's servants  did  what  men  of  ordinary  care  would  have  done  under  the 
circumstances,  they  were  not  negligent,  and  the  company  would  not  be  liable,  as 
it  could  only  be  liable  if  the  evidence  showed  it  was  negligent,  was  misleading  as 
tending  to  place  the  burden  upon  plaintiff  to  show  negligence. ^^ 

§  3344.  Sufficiency  and  Safety  of  Means  of  Transportation. 29 — Degree 
of  Care  Generally. — An  instruction  that  a  railway  company  is  bound  to  exercise 
the  highest  degree  of  care  reasonably  practicable  for  the  personal  safety  of  its 
passengers,  and  that  such  care  should  be  used  for  the  purpose  of  safely  operating 
its  cars  and  trains,  in  having  its  tracks  and  switch  appliances  kept  in  a  reasonably 
good  and  safe  condition,  and  for  such  purpose  it  was  bound  to  exercise  the  high- 
est degree  of  care  reasonably  practicable  in  inspecting  and  keeping  its  tracks, 
switch  appliances,  etc.,  in  good  and  reasonably  safe  working  order  and  position, 
is  not  misleading.^" 

Defects  in  Construction  of  Car. — Where,  in  a  passenger's  action  for  in- 
juries occasioned  by  a  fall  received  in  alighting  from  an  open  summer- car,  there 
was  no  evidence  that  the  car  was  defective  or  dangerously  constructed,  there  was 
no  error  in  refusing  an  instruction  relating  to  defects  in  the  construction  of 
the  car .31 

Tests  to  Determine  Fitness  of  Equipment. — In  an  action  by  a  passenger 
for  injuries  caused  by  a  defect  in  the  car  or  equipment  an  instruction  that  the 
company  was  required  to  exercise  reasonable  care  commensurate  with  the  danger 
to  ascertain  the  fitness  of  the  equipment  before  using  the  same,  and  that  it  was 

keep  the  car  stationary  until  she  reached  28.     Burden   of  proof  of  stciTting  train 

the   inside   of    the   car  was    properly   re-  while  passenger  boarding  same. — Miles  v. 

fused,  as  tending  to  mislead,  where  there  St.  Louis,  etc.,  R.  Co.,  90  Ark.  485,  119  S. 

was    testimony   that   the   car   was    started  W.  837. 

improperly.     Birmingham  R.,   etc.,   Co.  v.  29.    Burden   of  proof.— See  post,   "Pre- 

Hawkms,  44  So.  983,  153  Ala.  86,  16  L.  R.  sumptions  and  Burden  of  Proof,"  §  3359. 

A.,  N.  S.,  1077.       .     ,    ,              .  Defective  brakes   and    grip   irons. — ^See 

26.  Time  promised  by  conductor.— In  ante,  "Requests  for  Instructions,"  §  3327. 
an  action  for  injuries  to  plaintiff  caused  Passenger  on  log  train.- See  ante  "Re- 
by  the  train  starting  up  while  she  was  quests  for  Instructions,"  §  3327. 
attempting  to  get  on,  an  instruction  to  Breaking  trolley  wire.-See  ante,  "Con- 
the  jury  that  if  the  averments  of  the  ^  ;  of  Pleadings  and  Issues,"  §  3329; 
plaintiff  were  true,  including  an  averment  ^Applicability  to  Evidence,"  §§  .3330-3332 
that  she  had  been  promised  ten  minutes  ^fevators.i-See  post,  "Elevators,"  §§ 
by  the  conductor  in  which  to  check  her  3350-3351  1-  ,  ..-,  ,  aa 
baggage,  and  the  train  started  before  "  "  „  x 
that  time  expired,  then  they  should  find  «<>;  Degree  of  care  generally.---Logan 
for  the  plaintiff,  is  not  erroneous  as  lay-  •"■  Metropolitan  St.  R.  Co,  82  S.  V/.  126, 
ing  too  much  stress  on  the  time  promised  183  Mo.  582  See  ante,  Misleading  In- 
her  by  the  conductor.  Texas  Pac.  R.  Co.  structions  §  3326;  'Degree  of  Care  Re- 
V.  Davidson,  68  Tex.  370,  4  S.  W.  636.  quired,      §   3339. 

27.  Negligence  in  giving  notice  of  start-  31.  Defects  in  construction  of  car. — 
ing  train. — Doyle  v.  Boston,  etc.,  R.  Co.,  Thompson  v.  Meti-opolitan  St.  R.  Co.,  135 
82  Fed.  869,  27  C.  C.  A.  264.                               Mo.  217,  36  S.  W.  625. 
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for  the  jury  to  determine  what  tests  were  reasonably  required  and  would  have 
revealed  the  defect,  etc.,  sufficiently  state  the  law  that  it  was  the  duty  of  the 
company,  before  using  the  equiprhent,  to  apply  every  reasonable  test  to  discover 
if  the  same  was  in  suitable  condition  for  service,  though  a  paragraph  of  the  in- 
structions, standing  alone,  might  lead  the  jury  to  believe  that,  ii  the  company 
bought  its  equipment  from  a  reputable  manufacturer,  it  performed  its  duty.^^ 

Defective  Car  Window. ^ — In  an  action  by  a  passenger  for  injuries  to  her 
arm  resulting  from  the  falling  of  a  car  window,  instructions  to  the  effect  that  it 
was  the  duty  of  defendant  railroad  company  to  keep  its  passenger  coaches  in  a 
reasonably  safe  condition  and  to  use  ordinary  care  to  prevent  injury  to  its  pas- 
sengers, but  that  the  jury  should  find  for  defendant  unless  it  believed  that  the 
window  was  defective  and  known  to  be  so  by  defendant,  or  might  have  been 
know  to  it  by  the  use  of  ordinary  care,  and  that  the  jury  should  find  for  defend- 
ant if  they  believed  that  before  the  window  fell  the  plaintiff  knew  of  its  defective 
condition,  were  sufficient.^^ 

Sufficiency  of  Axle — Injury  to  Cattle  Drover. — Where  a  drover,  riding  on 
a  freight  train,  was  killed  by  the  breaking  of  an  axle,  an  instruction,  in  an  action 
for  his  death,  that  if  he  was  riding  on  the  train  as  authorized  by  the  contract  of 
shipment,  and  by  reason  of  the  insufficiency  of  an  axle  of  a  car  in  the  train  he  was 
so  injured  that  he  died,  and  defendant  did  not  use  due  care  in  reference  to  the 
axle,  but  intestate  did  use  due  care,  etc.,  plaintiffs  were  entitled  to  recover,  was 
proper,  as  modified  by  an  instruction  that  if  the  injuries  complained  of  were 
caused  by  intestate's  acts  in  jumping  from  the  car  through  fear  or  apprehension 
of  danger  aroused  by  the  conduct  of  other  persons,  and  there  was  no  imminent 
danger  to  justify  an  ordinarily  prudent  person  in  jumping  from  the  car,  and  that 
the  danger  arose  from  the  breaking  of  an  axle  of  a  foreign  car,  which  had  been 
examined  in  a  careful  and  thorough  manner  by  defendant's  inspectors,  and  no 
defect  found,  and  defendant  used  due  care  in  running  and  managing  the  train 
and  in  all  subsidiary  arrangements  for  the  safety  of  the  passenger,  plaintiffs  could 
not  recover.^* 

Gate  to  Front  Platform, — In  an  action  against  a  street  railway  company  for 
damages  for  killing  plaintiff's  minor  child,  an  instruction  given  the  jury  describing 
the  kind  of  gates  that  defendant  was  bound  by  statute  to  provide  for  the  front 
platforms  of  its  cars,  and  that  if,  by  the  neglect  of  the  driver,  "a  gate"  was  not 
provided  to  the  front  platform  on  which  deceased  was  riding,  whereby  he  came 
to  his  death,  without  negligence  on  his  part,  defendant  is  liable,  is  not  objection- 
able because  of  the  words  "a  gate,"  instead  of  "such  gate,"  as  the  kind  of  gate 
defendant  was  required  to  keep  was  explained  in  the  instruction.^s 

Snow  or  Ice  on  Car  Platform. — In  an  action  by  a  passenger  for  injuries 
where  her  testimony  showed  that  in  leaving  the  train  she  slipped  and  was  injured 
because  of  snow  and  ice  on  the  car  platform,  it  was  not  error  to  refuse  to  in- 
ftruct  that  if  defendant's  agent  used  reasonable  care  in  cleaning  off  the  car  plat- 
form before  leaving  the  place  where  plaintiff  boarded  the  train,  and  by  the  use 
of  such  care  was  unable  to  discover  any  snow  or  ice  thereon,  then  they  must  find 
for  defendant,  notwithstanding  plaintiff's  slipping  was  caused  by  snow  and  ice 
on  the  platform,  since  it  was  misleading  as  to  the  degree  of  care  required  of  de- 
fendant toward  its  passengers,  and  ignored  defendant's  opportunity  to  discover 
and  remove  the  ice  and  snow  after  plaintiff  had  boarded  the  train,  and  before  she  - 
was  to  leave  it.^® 

32.  Tests  to  determine  fitness  of  equip-       State,  95  Md.  637,  53  Atl.  969. 

ment. — Marshall    v.    Boston,    etc.,    St.    R.  35.    Gate  to  front  platform. — Muehlhau- 

Co.,  195  Mass.  384,  81  _N.  E.  195.  sen  v.  St.  Louis  R.   Co.,  91  Mo.  332,  2  S. 

33.  Defective   car  window. — Cincinnati,      W.  315. 

etc.,  R.  Co.  V.  Lorton,  33  Ky.  L.  Rep.  689,  36.    Snow  or  ice  on  car  platform.— Bal- 

110  S.  W.  857.  timore,    etc.,    R.    Co.    v.    Trader,    106    Md. 

34.  Sufficiency  of  axle— Injury  to   cat-  635,  68  Atl.  12. 
tie  drover. — Western  Maryland  R.  Co.  v. 
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Comfort  and  Sanitation  of  Car. — In  an  action  for  personal  injuries  to  a 
passenger,  an  instruction  that  a  railway,  as  a  common  carrier  of  passengers,  owes 
a  duty  to  its  passenger  to  carry  him  safely  and  properly,  and  to  use  due  care  to 
see  that  the  car  in  which  he  is  being  carried  is  kept  in  a  decent  and  habitable  con- 
dition, and  so  as  to  afford  that  degree  of  comfort  to  him  and  other  passengers 
which  is  usual  and  practicable  in  cars  of  the  kind  in  which  he  is  being  carried, 
was  not  erroneous  because  of  the  words  "and  other  passengers."  ^"^ 

Defective  Track. — In  an  action  against  a  street  railway  company  for  injuries 
to  a  passenger  owing  to  a  defective  track,  defendant  could  not  complain  of  the 
fact  that  the  court  only  charged  on  its  dutv  to  keep  its  track  and  appliances  in  a 
reasonably  safe  order  and  condition.^* 

Knowledge  of  Condition  of  Track. — Where  a  portion  of  a  railway  bed  was 
undermined  by  sudden  and  extraordinarily  heavy  rainfalls  and  gave  way  whereby 
a  passenger  was  injured,  although  the  railway  be^  was  in  safe  condition  before 
the  rain  and  a  train  had  safely  passed  over  it  two  hours  before  the  accident,  and 
it  had  been  inspected  before  the  time  of  the  passage  of  the  train  and  was  ap- 
parently in  safe  condition  an  instruction  that  the  liability  of  the  railroad  de- 
pended on  the  manner  and  speed  of  running  the  train,  considering  the  condition 
of  the  track  and  the  state  of  the  weather,  if  that  in  any  way  superinduced  the 
accident,  was  erroneous  as  failing  to  submit  the  question  of  the  knowledge  of  the 
condition  of  the  track  on  the  part  of  those  in  charge  of  the  train.*^ 

Defective  Bridge — Collapse. — In  an  action  by  a  passenger  against  a  com- 
mon carrier  for  personal  injuries  resulting  from  the  collapse  of  a  bridge,  it  is  not 
error  to  instruct  the  jury  that  the  slightest  neglect  against  which  human  prudence 
and  foresight  might  have  guarded,  and  by  reason  of  which  the  injury  may  have 
been  occasioned,  will  render  the  carrier  liable.  And  in  an  action  for  injury  to  a 
street  car  passenger  caused  by  a  bridge  collapsing  under  the  car,  it  was  not  error 
to  instruct  that  if  the  proximate  cause  of  the  collapse  "might  have  been"  the  slip- 
ping of  stringers,  and  that  the  defendant  was  negligent  in  the  method  adopted  in 
placing  the  stringers  in  the  bridge,  plaintiff  could  recover.*" 

Burden  of  Proof  That  Equipment  Defective. — An  instruction  that  the 
happening  of  an  injury  to  a  passenger  because  of  defective  appliances  creates  a 
prima  facie  case  of  negligence,  "or,  in  other  words,  the  company  has  the  burden 
of  proving,  in  order  to  rebut  the  presumption  of  negligence,  under  the  circum- 
stances, that  the  accident  could  not  have  been  avoided  by  exercising  the  highest 
degree  of  practical  care  and  diligence,"  is  not  objectionable  as  placing  the  burden 
of  disproving  the  negligence  charged  by  plaintiff  upon  the  carrier.*^  And  in  an 
action  against  a  carrier  for  injuries  to  a  passenger  by  the  falling  of  a  window  of 
the  car,  where  the  evidence,  which  was  not  directly  disputed  or  denied,  showed 
that  the  window  catch  must  have  been  weak,  broken,  or  defective,  as  claimed, 
the  court  properly  instructed  the  jury  that,  if  the  accident  and  resultant  injury 
were  occasioned  by  the  defect  in  the  appliance,  a  prima  facie  case  of  negligence 
v/as  established,  and  it  was  incumbent  on  defendant  to  excuse  apparent  failure  of 
duty.*2 

§  3345.  'Management  of  Conveyances.— Making  Coupling. — In  an  action 
by  a  passenger  for  injuries,  it  is  proper  to  instruct  that  if  in  making  the  coupling, 

37.  Comfort  and  situation  of  car. — Ma-  noke  R.,  etc.,  Co.  v.  Sterrett,  111  Va.  293, 
this   V.    Southern    Pac.    Co.,    31   Utah    507,       68   S.   E.  998. 

88   Pac.  668;   Fitzgerald  v.  Southern   Pac.  41.   Burden  of  proof  that  equipment  de- 
Co.,  31  Utah  510,  88  Pac.  669.  fective.— Cleveland,  etc.,  R.  Co.  v.  Hadley, 

38.  Defective  track. — Nashville  Rail-  170  Ind.  204,  82  N.  E.  1025,  16  L  R  A.  N. 
road  V.  Howard,  112  Tenn.  107,  78  S.  W.  S.,  527,  16  Am.  &  Eng.  Ann.  Cas.  1,  re- 
1098,  64  L.   R.  A.  437.  hearing  denied  in  84  N.   E.  13. 

39.  Knowledge  of  condition  of  track. —  42.  Cleveland,  etc.,  R.  Co.  v.  Hadley, 
International,  etc.,  R.  Co.  v.  Halloren,  53  170  Ind.  204,  82  N.  E.  1025,  84  N  E  13, 
Tex.  46,  37  Am.  Rep.  744.                                         16    L.    R.    A.,    N.    S.,   527,    16   Am.    &    Eng. 

40.  Defective    bridge — Collapse. — Roa-      Ann.   Cas.   1. 
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the  attempt  to  accomplish  which  occasioned  the  collision  and  consequent  injury, 
the  company  used  a  degree  of  care  or  caution  less,  in  however  small  a  degree, 
than  the  utmost  care  of  very  cautious  railroad  men  under  the  same  or  similar  cir- 
cumstances, then  the  defendant  was  not  cautious.*^  But  an  instruction  author- 
izing a  finding  for  defendant  if  the  coupling  was  made  in  a  way  that  was  cus- 
tomary and  incidental  to  railroading,  without  defining  the  degree  of  care  with 
which  it  should  have  been  done,  is  unduly  favorable  to  defendant.** 

Rate  of  Speed  at  Curve. — In  a  passenger's  action  against  a  street  railway 
company  for  personal  injury,  where  the  petition  alleges  that  the  car  on  which 
plaintiff  was  riding  was  permitted  to  run  upon  a  curve  at  an  excessive  and  dan- 
gerous rate  of  speed  and  to  strike  the  curve  with  violence,  the  instructions  for 
the  plaintiff  need  not  in  totidem  verbis  require  a  finding  that  the  car  was  being 
run  at  a  rapid,  excessive  and  dangerous  rate  of  speed.*  ^ 

Running  Over  Switch  at  "Excessive"  Speed. — In  an  action  for  injury  to 
a  passenger  by  a  railroad  company's  negligence  in  running  its  cars  over  a  switch 
at  a  dangerous  rate  of  speed,  an  instruction  that,  if  the  train  ran  on  the  switch 
at  an  "excessive  or  improper"  rate  of  speed,  causing  the  injury,  defendant  would 
be  liable,  is  not  error  because  of  the  use  of  the  words  "excessive  or  improper," 
though  the  word  "negligent"  would  have  been  better.*^ 

Cars  of  Different  Companies  Passing  on  Curve. — Where,  in  an  action  by 
a  street  car  passenger  for  injuries  for  alleged  negligence  of  two  street  car  com- 
panies in  bringing  their  cars  ip  close  proximity  while  meeting  on  a  curve,  there 
was  some  evidence  that  the  car  of  one  company  stopped  after  entering  the  curve 
at  a  point  where  the  danger  was  greatest,  an  instruction  that  such  company  was 
not  liable,  if  at  the  moment  of  the  accident  its  car  was  not  passing  through  the 
curve,  was  properly  refused,  because  authorizing  a  verdict  for  it  if  its  car  had 
stopped  after  entering  the  curve.*''' 

Acts  of  Motorman  in  Emergency. — In  an  action  for  injuries  to  a  passen- 
ger, an  instruction  requested  by  defendant  that,  if  the  motorman  did  not  exercise 
the  best  judgment  which  he  could  have  exercised,  he  being  called  on  to  act  in 
an  emergency,  his  error  would  not  be  such  negligence  as  would  make  defendant 
liable,  should  be  refused,  since  the  language  is  applicable  to  an  error  which  might 
have  been  very  gross,  and  inconsistent  with  proper  care.*^ 

Permitting  Passenger  to  Ride  on  Footboard. — Refusal  to  charge  that  it 
was  not  negligence  for  a  street  railway  company  to  permit  a  passenger  to  ride 
on  the  footboard  of  a  crowded  car  was  error,  though  the  court  charged  that  if 
the  passenger  voluntarily  took  his  place  there,  and,  by  reasonable  care,   could 

43.  Making  coupling.— Wabash  R.  Co.  the  curve  at  a  rapid  and  excessive  speed, 
V.  Mathew,  26  S.  Ct.  752,  J  99  U.  S.  605,  and  by  striking  the  curve  with  violent 
50  u.  lid.  329.  and    unusual    force.      Held,    that    the    in- 

44.  Illinois  Cent.  R.  Co.  v.  Colly,  27  struction  given  for  plaintiff  was  not  er- 
Ky    U  Rep.  730,  86  S.  W.  530.  roneous    on    the    ground    that    it    did    not 

45.  Rate  of  speed  at  curve.— In  an  ac-  expressly  require  the  jury  to  find  that 
tion  against  a  street  railroad  for  injuries  t^e  car  was  being  run  at  a  "rapid,  ex- 
to  a  passenger,  the  petition  alleged  that  cessive,  and  dangerous  rate  of  speed." 
the  car  in  which  plamtifif  was  ridmg  was  Chadwick  v.  St.  Louis  Trans.  Co.,  93  S. 
permitted  to  run  upon  a  curve  at  an  ex-  -^    ^gg    -1^95   y^Q    55^7 

cessive  and  dangerous  rate  of  speed  and  '       r„„^„     ^^^^  switch  at  -'excessive" 

to   strike   the   curve  with   sudden  and  un-  j      /->.,.     1      ..       on            t   t,     i. 

usual  force,  and  there  was  evidence  that  'Pff,— ?"*"!'  I    P    ,« ^°-     '    J°^"^t°"' 

the  car  did  strike  the  curve  with  violence.  ^"*'  ^^-  ""'  7  ^;,  ^-  ^**- 

The  court  instructed  for  olaintifif  that,  if  .    47.    Cars   of   different   companies   pass- 

the  car  struck  the  curve  with  violent  and  mg  o"  curve.— Parks  v.  St.  Louis,  etc.,  R. 

unusual   force,    etc.,   plaintiff  was   entitled  Co.,  77  S.  W.  70,  178  Mo.  108,  101  Am.  St. 

to  recover,   and    instructed   for   defendant  Rep.  435. 

that   plaintiff   was    required    to    prove    by  48.    Acts  of  motorman  in  emergency. — 

the   greater   weight    of   evidence   that   her  Tozier  v.  Haverhill,  etc.,  St.  R.  Co.,  72  N. 

injuries  were  caused  by  the  car  entering  E.  953,  187  Mass.  179. 
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have  ridden  safely,  but  did  not  use  such  care,  the  company  was  not  Hable,  es- 
pecially where  the  court  also  charged  that,  if  the  accident  to  the  passenger  was 
the  direct  result  of  the  overcrowded  condition  of  the  car,  the  company  would 
be  liable,  provided  the  passenger  was  not  guilty  of  contributory  negligence.*' 

§  3346.  Causing  Passengers  to  Fall  from  Train  or  Car. — Passenger 
Riding  on  Rear  Platform. — In  an  action  for  injury  to  a  passenger  on  a  street 
car  from  falling  from  the  rear  platform,  an  instruction  defining  the  degree  of 
care  and  diligence  required  of  railway  companies  in  the  carriage  of  passengers 
should  be  given.^o  But  an  instruction  as  to  the  last  clear  chance  doctrine  should 
be  left  off  altogether,  except  it  be  contended  that  the  platform  on  which  plaintiff 
stood  was  a  place  of  peril.^^ 

Brakeman's  Pushing  Passengers  onto  Platform. — In  an  action  for  dam- 
ages by  reason  of  plaintiff's  being  pushed  off  a  train  by  an  employee  of  the  rail- 
road company,  the  judge  need  not  define  the  terms  "gross  negligence,"  "fraud," 
"malice,"  and  "cruel  or  wanton  and  oppressive  conduct,"  used  in  his  charge.^^ 
And  in  such  action  for  injuries  sustained  by  the  passenger  on  an  alleged  ejec- 
tion by  a  brakeman  from  a  train,  the  defendant  carrier  is  entitled  to  have  the  jury 
instructed  as  to  what  was  the  duty  of  the  brakeman,  and  as  to  the  rule  by  which 
they  were  to  determine  when  he  ceased  to  act  in  the  performance  of  his  duty; 
and  where  recovery  is  sought  on  the  ground  that  plaintiff  was  wrongfully  pushed 
out  upon  the  platform,  from  which  he  fell,  the  jury  must  be  required  to  find  not 
only  that  the  plaintiff  was  pushed  out  upon  the  platform,  but  as  a  natural  and 
proximate  result  thereof  he  fell  from  the  train  and  sustained  the  injuries  com- 
plained of.  The  manner  of  his  leaving  the  platform  is  therefore  a  matter  of 
primary  importance  and  a  recovery  could  be  had  only  upon  its  being  shown 
that  the  result  was  brought  about  by  the  positive  act  of  the  brakeman.  This 
phase  of  the  case  should  be  made  clear,  where  there  is  evidence  tending  to  show 
that  plaintiff  voluntarily  jumped  from  train  after  he  was  pushed  upon  the  plat- 
form.^^ 

49.  Permitting  passenger  to  ride  on  51.  South  Covington,  etc.,  St.  R.  Co. 
footboard. — Anderson  v.  City,  etc.,  R.  Co.,  v.  Riegler,  26  Ky.  1,.  Rep.  666,  82  S.  W. 
42  Ore.  505,  71  Pac.  659.  382. 

50.  Passenger  riding  on  rear  platform.  52.  Brakeman's  pushing  passengers  onto 
— South  Covington,  etc.,  St.  R.  Co.  v.  platform. — Louisville,  etc.,  R.  Co.  v.  Ray, 
Riegler,  26  Ky.  L.  Rep.  666,  82  S.  W.  382.  101  Tenn.   flT  Pickle)   1,  46  S.  W.  554. 

In  an  action  for  injury  to  a  passenger  53.  In  an  action  against  a  carrier  for 
from  falling  from  the  rear  platform  of  a  injuries  sustained  by  plaintiflf  on  his  al- 
street  car,  the  court,  after  charging  that,  leged  ejection  from  a  train,  it  appeared 
though  the  jury  found  defendant  was  neg-  that  plaintiff  and  others  engaged  in  a  vio- 
ligent,  yet,  if  they  found  plaintiff  was  also  lent  altercation  in  a  car;  and  witnesses 
negligent,  and  but  for  his  negligence  he  for  the  plaintiff  testified  that  after  the 
would  not  have  been  injured,  they  should  fight  had  been  in  progress  for  some  time 
find  for  defendant,  continued:  "Unless  a  brakeman  seized  plaintiff,  and  pushed 
they  also  find  that,  notwithstanding  plain-  him  out  on  the  platform,  and  closed  the 
tiff's  negligence,  defendant  could  have,  by  door,  and  some  testified  that  the  brake- 
the  exercise  of  ordinary  care,  or  any  man  then  stated  that  he  had  thrown 
degree  of  care,  prevented  the  accident,  plaintiff  off,  and  others  testified  that  the 
then  they  will  find  for  plaintiff."  Held,  statement  was  that  plaintiff  was  off.  The 
that  the  latter  part  of  the  instruction  brakeman  testified  that  he  did  not  go  out 
should  have  been  omitted,  unless  it  was  of  the  car.  but  that  he  allowed  plaintiff 
contended  that  the  rear  platform  was  a  to  make  his  exit,  and  then  closed  the 
place  of  peril,  in  which  case  it  should  door,  refusing  to  allow  any  one  to  go  out. 
have  been:  "Unless  they  also  find  that.  The  court  instructed  that  if  the  brake- 
notwithstanding  the  negligence  of  plain-  man  pushed  plaintiff  through  the  door 
tiff,  defendant,  its  agents  or  servants,  dis-  and  on  the  platform  for  the  purpose  of 
covered  his  perilous  position  in  time  to  protecting  plaintiff  from  violence,  and 
have  and  could  have  prevented  the  injury  with  no  purpose  to  eject  him  from  the 
to  him,  and  failed  to  do  so,  then  they  train,  plaintiff  could  not  recover;  and  in 
will  find  for  plaintiff."  South  Covington,  another  instruction  the  jury  was  told  that 
etc..  St.  R.  Co.  V.  Riegler,  82  S.  W.  38.2,  plaintiff  was  not  required  to  show  that 
26  Ky.  L.  Rep.  666.  the    brakeman    actually    threw    him    from 
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Passenger  Pushed  from  Car  by  People  Attempting  to  Escape  Collision. 

— Where,  in  an  action  by  a  passenger  for  injuries  sustained  in  a  railway  collision, 
the  evidence  showed  that,  because  of  the  crowded  condition  of  the  car,  the  pas- 
senger was  standing  on  the  front  platform,  and  that  when  the  danger  of  a  col- 
lision was  imminent  a  panic  ensued,  and  he  was  pushed  off  by  people  attempting 
to  escape,  and  fell  to  the  ground  an  instant  before  the  collision,  an  instruction 
imposing  on  the  carrier  the  duty  of  carrying  the  passenger  safely  as  far  as  it 
was  capable  by  human  care  to  do,  making  it  liable  for  the  slightest  neglect,  and 
stating  that,  where  a  collision  results  from  two  cars  being  run  in  opposite  di- 
rections on  a  single  track,  the  carrier  is  prima  facie  negligent,  was  not  erroneous, 
because  based  on  the  theory  that  the  passenger  was  injured  by  the  collision  of 
the  cars. 5* 

Going  on  to  Platform  Preparatory  to  Alighting  after  Station  Called. 
— Instructions  that  a  passenger  could  not  recover  for  injuries  on  allegations  of 
gross  negligence  of  defendant  in  calling  a  station  in  the  manner  and  at  the  time 
it  did,  and  in  failing  to  warn  plaintiff  of  the  danger,  were  properly  refused  as 
leading  the  jury  to  disregard  the  negligence  of  'defendant's  servant  in  prema- 
turely calling  the  station  and  in  failing  to  warn  plaintiff  before  suddenly  mov- 
ing the  train  after  having  induced  him  to  go  on  the  platform ;  the  court  having 
charged  that,  if  the  jury  believed  that  plaintiff  was  not  thrown  from  the  train 
by  a  sudden  starting  thereof  or  a  sudden  jerk  after  it  came  to  a  stop,  they  should 
find   for  defendant.^^ 

Alighting  Passenger  Thrown  from  Car  by  Premature  Start. — Where, 
m  an  action  for  death  of  a  street  car  passenger  by  being  thrown  from  the  car 
by  an  alleged  premature  start,  the  court  for  defendant  charged  that  there  was 
no  duty  on  the  conductor  to  remain  on  the  rear  platform  after  the  car  was 
started  or  to  take  steps  to  avert  an  accident  should  a  passenger  on  the  rear  plat- 
form be  placed  in  a  position  of  danger  by  his  own  negligence  or  otherwise  after 
a  signal  to  start  the  car  was  given,  unless  the  conductor  actually  knew  of  such 
peril  and  at  plaintiff's  instance,  instructed  that  if  defendants'  agents  knew  or 
by  reasonable  care  could  have  known  that  plaintiff's  intestate  was  attempting 
to  alight,  and  by  the  highest  degree  of  care  could  have  prevented  the  accident, 
but  did  not  do  so,  they  should  find  for  plaintiff,  such  instructions  were  recon- 
cilable, and  properly  presented  the  opposing  theories  of  the  parties.^® 

§  3347.  Sudden  Jerks,  Lurches  or  Jolts. — In  a  passenger's  action  for 
injuries  caused  by  sudden  jerks,  lurches  or  jolts  of  the  car  or  train,  an  instruc- 
tion must  not  state  the  law  too  strongly  against  the  carrier, ^"^  must  not  ignore 

the  train,  but  that  if  the  evidence  showed  proceeded.  Battis  v.  Chicago,  etc.,  R. 
that  the  brakeman  wrongfully  put  him  Co.,  100  N.  W.  543,  124  Iowa  623. 
out  of  the  car,  and  that  for  that  reason  54.  Passenger  pushed  from  car  by  peo- 
he  fell  from  the  platform,  it  would  pie  attempting  to  escape  collision. — Ma- 
amount  to  an  ejection,  and  that  it  would  grane  v.  St.  Louis,  etc.,  R.  Co.,  183  Mo. 
be  sufficient  that  the  act  was  wrongful,  if  119,  81   S.  W.  1158. 

it  appeared  the  brakeman  was  endeavor-  55.  Going  on  to  platform  preparatory 
ing  to  remove  plaintiff  under  the  circum-  to  alighting  after  station  called. — ^Mid- 
stances  claimed,  and  that  to  put  one  off  land  Valley  R.  Co.  v.  Hamilton,  84  Ark. 
a   train   under   such   circumstances   was   a  81,   104  S.   W.   540. 

wrongful  act.     Held,  that  the  instruction  56.     Alighting    passenger    thrown    from 

was  erroneous,  as  defendant  was  entitled  car     by     premature     start. — Wickham     v. 

to    have    the   jury   instructed    as    to   what  Leftwich,  112   Va.  225,  70  S.   E.  503.     See 

was    the    duty    of    the    brakeman,    and    as  post,    "Sudden    Jerks,    Lurches    or    Jolts," 

to  the    rule  "by  which   they  were   to   de-  §  3347. 

termine  when  he  ceased  to  act  in  the  per-  57.     Sudden    jerks,    lurches,    or    jolts. — 

formance   of   his    duty,   and   also   because  Must  state  law  correctly. — The  following 

the  jury  might  have  inferred  that,  if  plain-  charge,   in   an   ?.ction   by   a  passenger   for 

tiff  was  pushed   on   the  platform,   defend-  personal     injuries,    s'tated     the,     law    too 

ant    would   be    liable,    irrespective    of   the  strongly  against  the   defendant  company: 

cause  from  which  his  fall  from   the  train  "A  carrier  is  liable  for  injuries  on  its  cars. 
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character  of  curve  on  rounding  which  the  jerk,  etc.,  occurred,**®  and  must  not 
be  misleading.59 

Sufficiency  of  Jerk  to  Sustain  Charge. — Whether  a  jerk  of  a  car,  whereby 
a  passenger  was  injured,  will  sustain  a  charge  of  negligence  depends  on  the  vio- 
lence of  the  jerk,  the  situation  of  the  passenger  at  the  time,  and  the  carrier's 
duty  to  know  that  situation. 8" 

Definition  of  "Negligently." — In  an  action  for  injuries  to  a  passenger  al- 
leged to  have  been  occasioned  by  a  lurch  of  the  train  an  instruction  to  find  for 
plaintiff  if,  inter  alia,  defendant  "negligently  or  carelessly  gave  the  train  a  sud- 
den or  violent  jerk,"  defines  "negligently"  in  language  not  susceptible  of  criti- 
cism by  defendant,  not  requesting  a  definition  of  such  term.^^ 

Necessity  for  Phrase  "Thus  Causing  the  Injury." — Where,  in  an  in- 
struction in  an  action  by  a  passenger  for  injuries,  the  court  states  that  the  neg- 
ligence relied  on  is  that  at  a  certain  point  there  was  a  sudden  jerk  or  lurch  im- 
parted to  the  train,  sufficient  to  throw  the  passenger  therefrom,  it  is  not  neces- 
sary to  add,  "thus  causing  the  injury."  ^^ 

Meaning  of  Phrase  "Had  Cause  to  Believe." — In  an  action  for  injuries 
caused  by  the  unexpected  starting  of  a  railway  car,  a  charge  that  if  defendant's 
employees  knew  or  "had  cause  to  believe"  that  plaintiff  was  on  the  car,  and 
failed  to  exercise  ordinary  care,  and  the  accident  was  the  result,  the  verdict 
should  be  for  plaintiff,  is  proper,  as  the  phrase  "had  cause  to  believe"  could  not 
be  understood  as  meaning  other  than  reasonable  grounds  to  believe. ^^ 

Experience  as  to  Safety  of  Method  of  Starting  Car. — A  charge  that  if 
the  employees  of  the  carrier  by  experience  were  satisfied  that  the  methods  used 
were  reasonably  safe,  the  defendant  would  not  be  liable,  is  erroneous.*^ 

Jerks,  etc.,  Caused  by  Irregular  Motions. — In  an  action  against  a  street 
railway  company  for  injuries  sustained  by  a  passenger  who  was  standing  in  a 
car,  and  was  thrown  down  when  it  rounded  a  curve,  it  was  proper  to  refuse  to 
instruct  that,  if  the  jury  found  that  the  car  was  not  going  at  an  improper  speed, 
they  should  find  for  defendant,  since  the  irregular  motion  might  have  caused 
the  injury.*'' 

caused   by   a    sudden   jolting   of  the   cars  62.  Necessity  for  phrase  "thus  causing 

in    starting   or   coming  to   a   stop;    and    a  the    injury." — Pennsylvania    Co.    v.    Paul, 

railroad    company    is    not    relieved    from  126  Fed.   157,   62   C.   C.  A.  135. 

liability  by  reason  of  its  failure  to  equip  gg.    Meaning   of   phrase   "had   cause   to 

its  train  intended  for  passengers  with  all  believe."— Louisville,  etc.,  R.  Co.  v.  Popp, 

the    appliances    which    extraordinary    dili-  gg  Ky.   99,   16  Ky.  L.   Rep.  369,  27   S.  W. 

gence    would    require    on    trains    adapted  993 

for     transporting      passengers."       Macon.  ^^    Experience  as  to   safety  of  method 

etc     R.  Co.  V.  Moore,  25  S.  E.  460,  99  Ga.  „f  ^^arting  car.-In  an  action  for  damages 

58.  Character  of  curve.-In  an  action  1°'  ^^'r^H  T"^'"/".^^T-'^  *°  '^^^^  ^^.^" 
,...,,  .  caused   by   defendant   starting   one   of  its 

for  injury  to  a  street  car  passenger,  who  ^^  ^^^^^  ^  .^     ^  ^ 

was  thrown  to  the  street  while  the  car  ^^^^  ;„  ^  reckless,  careless,  and 
was  roundmg  a  curve,  a  request  for  a  f.egligent  manner,  the  question  fo^  the 
ruhng  that  passengers  are  not  required  .^°  "j^  whether,  in  this  particular  in- 
to expect  that  on  turnmg  a  curve  the  car  >^^^  ^^^  ^^^  ^^^^  ^^^^^^^  ^^  negligent, 
will  be  driven  at  a  rapid  rate,  etc.,  was  dangerous,  or  improper  manner;  and  a 
properly  refused  for  ignoring  the  char-  ^^^^  in  effect,  that  if  the  officers  of  de- 
acter   of  the   curve   in    question       Zamore  f^j^^ant,    by    experience,    were    satisfied  in 

M  5T4  *^"^  °^"  ™"'^=  t^^t  "-^^  ™^thod  used  in 

Mass.   894.  ...        T     i       i-         M       starting  the  car  was  reasonably  safe,  de- 

s  f^ofi  '     ^'^'^^^'"2  Instructions,         f^^^ant  would  not  be  liable,  is  erroneous. 

^  I^^Sufficiency  of  jerk  to  sustain  charge.  ^^\^t^^^^^  ^^^  ^^-  '^^'^  ^^  ^^^ 

. — Birmingham     R.,      etc.,    Co.    v.     Mayo  ,     ^    ,                           ,   ,       .           . 

(Ala )    61   So    289  ^°-  J^'"'^   ^*<^->  caused  by  irregular  mo- 

61.'   Definition  of  "negUgently."— Louis-  tions.— Brierly   v.    Union    R.    Co.,    58    Atl. 

ville,   etc.,   R.    Co.  v.   Deason,    29    Ky.   L.  ^^l'  ^^  R-  I-  l^^- 
Rep.   1259,   96    S.   W.   1115. 
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Jolt  Caused  by  Piece  of  Iron  in  Slot  Rail. — Where,  in  an  action  for  in- 
juries to  a  passenger  on  a  street  car,  the  cause  of  the  injury  was  alleged  to  be 
the  sudden,  violent  stopping  of  the  car,  and  there  was  some  evidence  that  after 
the  accident  a  bolt  or  piece  of  iron  of  some  kind  was  taken  from  the  slot  rail, 
it  was  proper  not  to  restrict  the  jury  to  finding  negligence  as  to  the  presence  of 
a  bolt  or  piece  of  iron  in  the  rail.®" 

Burden  of  Proof  of  Sudden  and  Violent  Stopping  Car. — In  a  suit  for 
injuries  to  a  passenger  by  the  sudden  and  violent  stopping  of  a  street  car,  a 
charge  that  if  the  car  was  permitted  to  come  to  an  unusually  abrupt,  violent, 
and  unexpected  stop,  and  plaintiff  was  injured  thereby,  it  would  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  that  the  stop  was  caused  or  permitted 
through  defendant's  negligence,  and  that  it  then  devolved  on  defendant  to  show 
by  a  fair  preponderance  of  evidence  that  the  stop  was  not  caused  or  permitted 
through  its  negligence,  was  proper.®'^ 

§  3348.  Collisions. — Degree  of  Care  Generally. — An  instruction  in  an 
action  against  a  carrier  to  recover  for  injuries  caused  by  a  collision,  that  it  is 
the  duty  of  a  railroad  company  to  use  the  highest  degree  of  care  and  caution, 
consistent  with  the  practical  operation  of  the  road,  to  provide  for  the  safety 
and  security  of  passengers  while  being  transported  is  proper.** 

Trains  Moving  in  Opposite  Directions. — Where  a  passenger  shows  that  he 
was  injured  in  a  collision  of  trains  moving  in  opposite  directions,  his  prima 
facie  right  to  recover  is  established,  and,  such  a  collision  being  shown,  with 
nothing  in  the  pleadings  or  proof  to  exonerate  the  carrier,  it  is  not  error  to  in- 
struct that  "defendant  admits  its  liability  if  plaintiff  received  any  personal  in- 
jury by  reason  of,  and  at  the  time  of,  the  collision."  ^^ 

Collision  Caused  by  Parting  of  One  of  the  Trains. — In  an  action  against 
a  railway  company  for  injury  to  a  passenger,  an  instruction  that  if  defendant 
was  not  negligent  in  operating  the  trains,  and  the  collision  was  caused  by  the 
parting  of  one  of  the  trains  through  no  defect  in  the  appliances  thereof,  and 
those  in  charge  of  such  train  promptly  and  properly  used  all  means  known  to 
skillful  trainmen  to  prevent  the  accident,  the  jury  must  find  for  defendant,  was 
properly  refused,  as  tending  to  mislead  the  jury,  where  they  could  have  found 
that  the  collision  was  caused  by  the  negligence  of  the  company's  fireman  or  flag- 
man, who  was  sent  forward  to  flag  the  train  upon  which  plaintiff  was  a 'pas- 
senger, in  not  giving  the  signal  at  a  sufficient  distance  between  the  trains. '^° 

Collision  at  Crossing  of  Two  Railroads. — Where  a  passenger  is  injured 
by  the  collision  of  trains  at  a  crossing  of  two  railroads,  each  company  is  liable 
in  full  if  its  servants  are  negligent ;  and  hence  in  an  action  against  both  it  is 
proper  to  refuse  an  instruction,  requested  by  one,  correctly  defining  the  duty 
of  the  other  with  respect  to  the  care  to  be  exercised  in  approaching  the  cross- 
ing, and  casting  upon  it  the  liability  in  case  the  jury  found  a  breach  of  the  duty. 
Both  companies  are  bound  to  the  same  degree  of  care,  and  the  instruction  should 
be  made  applicable  to  both.'^'^ 

Collision  Caused  by  Backing  Cars  against  Caboose. — ^Where,  in  an  ac- 
tion for  injuries  to  a  passenger  in  a  collision  caused  by  backing  of  cars  against 
a  standing  caboose  in  which  plaintiff  was  sitting,  there  was  evidence  that  plain- 

66.  Jolt  caused  by  piece  of  iron  in  slot  judgment  affirmed  in  324  111.  334,  79  N. 
rail. — Redmon     v.     Metropolitan      St.     R.       E.  686. 

Co.,  185  Mo.  1,  84  S.  W.  26,  105  Am.  St.  69.  Train  moving  in  opposite  direction. 

Rep.  558.  — ^Baltimore,   etc.,   R.   Co.  v.   Hausman,  21 

67.  Burden  of  proof.— Briscoe   v.   Met-  Ky.  L.  Rep.  1364,  54  S.  W.  841. 
ropolitan   St.   R.   Co.,  232  Mo.  104,  120  S.  70.   Collision  caused  by  parting  of  one 
W.    1162.      See   post,    "Presumptions    and  of  the   trains. — Southern    R.    Co.   v.   Cun- 
Burden  of  Proof,"  §  3359.  ningham,  152  Ala.  147,  44  So.  658. 

68.  Degree  of  care  generally. — Chicago  71.  Collision  at  crossing  of  two  rail- 
City  R.  Co.  V.  Pural,  127    111.    App.    652,  roads. — Kansas,   etc.,   R.   Co.  v.   Stoner,  49 

F«d.  309,  1  C.  C.  A.  231. 
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tiff  had  gone  into  the  car  with  knowledge  of  the  carrier's  servant,  an  instruc- 
tion that  if  the  train  of  cars  including  the  caboose  was  not  coupled  to  the  en- 
gine, the  plaintiff  was  on  the  car  at  the  time  of  the  injury  in  his  own  wrong,  and 
could  not  recover,  was  erroneous  as  making  defendant's  liability  exclusively  de- 
pend on  whether  the  caboose,  when  plaintiff  got  into  it,  was  coupled  to  the 
engine  J  2 

Collision  between  Train  and  Street  Car. — In  a  passenger's  action  for  in- 
juries caused  by  a  collision  of  a  street  car  and  railway  train  on  an  intersecting 
track,  the  charge  should  define  proximate  cause,''*  but  a  request  which  does  not 
present  a  case  of  the  intervention  of  the  act  of  a  responsible  agent  to  whose  mis- 
conduct the  injury  could  be  referred  as  a  proximate  cause,''*  should  be  refused. 
The  charge  should  correctly  state  the  degree  of  care  required  of  the  defendant,''^ 
but  not  impose  too  high  a  degree  of  duty  on  the  motorman  by  requiring  him  to 
stop,  look,  and  listen  for  trains  before  attempting  to  cross  the  railroad  track,''® 
must  not  contravene  or  ignore  a  statutory  duty  to  stop  at  the  intersection  of  a 
railroad,''"'  and  must  not  be  misleading,  as  to  the  right  of  the  street  car  to  stop 


72.  Collision  caused  by  backing  cars 
against  caboose. — Miller  v.  Atlanta,  etc., 
R.    Co.,   55   S.    E.   439,   143    N.   C.   115. 

73.  Proximate  cause. — In  an  action 
against  a  street  railway  company  for  in- 
juries to  a  passenger  in  a  collision  be- 
tween a  street  car  and  another  company's 
freight  train,  an  instruction  defining 
"proximate  cause''  should  have  been 
given.  Shane  v.  Butte  Elect.  R.  Co.,  97 
Pac.    958,    37    Mont.    599. 

74.  In  an  action  against  a  street  car 
company  for  injuries  to  a  passenger  in 
a  collision  at  the  crossing  of  a  steam 
railroad,  defendant  requested  an  instruc- 
tion that  "even  if  defendant's  employees 
were  negligent,  if  notwithstanding  such 
negligence  the  accident  would  not  have 
occurred  but  for  the  negligence  of  the 
employees  of  the  steam  railroad  com- 
pany, and  if  such  employees  could,  with 
the  exercise  of  due  care,  have  discovered 
the  presence  of  defendant's  car  on  the 
crossing  in  time  to  have  avoided  the  ac- 
cident, and  that  the  injuries  complained 
of  resulted  from  such  neglect,  such  neg- 
lect must  be  considered  the  proximate 
cause  of  the  accident,  and  that  of  defend- 
ant the  remote  cause."  Held,  that  the 
instruction  was  properly  refused,  as  it 
does  not  present  a  case  of  the  interven- 
tion of  the  act  of  a  responsible  agent,  to 
whose  misconduct  the  injury  could  be 
referred  as  the  proximate  cause,  so  as  to 
render  the  original  negligence  of  defend- 
ant company  a  remote  cause  or  mere  con- 
dition of  the  accident.  Washington,  etc., 
R.  Co.  V.  Trimyer,  67  S.  E.  531,  110  Va. 
856. 

75.  Degree  of  care. — In  an  action  against 
a  railroad  company  and  a  street  railroad 
company  for  injuries  to  a  passenger  on  a 
street  car  caused  by  a  collision  with  a 
railroad  train,  instructions  relating  to  the 
degree  of  care  required  by  a  carrier  of 
passengers  were  not  erroneous  because 
inapplicable  to  the  railroad  company,  since 
a  jury  could  not  have  understood  the  in- 
structions as  having  any  relation  to  the 
case  against  the  railroad  company.     Judg- 


ment 134  111.  App.  627,  affirmed  in  Chi- 
cago City  R.  Co.  V.  Smith,  80  .Ni  E.  716, 
236  111.   178. 

76.  Requiring  motorman  to  stop,  look 
and  listen. — In  an  action  by  a  street  car 
passenger,  injured  in  a  collision  of  the 
car  with  a  railroad  train,  where  it  ap- 
peared that  the  motorman  had  endeav- 
ored to  look  out  for  trains,  an  instruc- 
tion that  it  was  the  duty  of  the  motor- 
man  to  stop  and  look  at  a  point  where 
he  might  reasonably  expect  to  see  the 
approaching  train  was  erroneous,  in  im- 
posing too  high  a  degree  of  care,  since 
one  about  to  cross  a  railroad  track  is  not, 
as  matter  of  law,  negligent  for  failure 
to  stop,  look,  and  listen,  though  he  is 
bound  to  use  his  senses,  so  that  whether 
the  motorman  used  due  care  in  looking 
for  trains  was  for  the  jury.  Parker  v. 
Des  Moines  City  R,  Co.,  133  N.  W.  373, 
153  Iowa  254,  Ann.  Cas.  1913E,  174. 
•  77.  Ignoring  duty  of  street  car  to  stop. 
— In  an  action  for  injuries  to  a  street 
car  passenger  by  collision  with  a  railroad 
train  at  a  crossing,  an  instruction  that 
there  was  no  duty  on  the  part  of  the  op- 
eratives of  the  car  to  come  to  a  full  stop 
before  crossing  the  railroad,  unless  they 
knew  or  had  reasonable  cause  to  know 
that  a  train  was  approaching,  was  prop- 
erly refused,  as  contravening  Code  1896, 
§  3441,  expressly  imposing  such  duty. 
Montgomery  St.  R.  Co.  v.  Lewis,  41  So. 
730,  148  Ala.  134. 

An  mstruction  that  it  was  the  duty  of 
the  operator  in  charge  of  the  train  to  have 
brought  the  same  to  a  full  stop  before  at- 
tempting to  cross  the  street  car  tracks, 
and  that  the  operatives  of  the  streetcar 
were  entitled  to  assume  that  the  train 
vijould  be  so  stopped  unless  the  facts  and 
circumstances  were  such  as  to  indicate 
that  the  train  would  not  be  stopped,  was 
properly  refused  as  misleadins',  and  as 
ignoring  the  duty  imposed  on  the  opera- 
tors of  the  street  car  to  stop  by  Code 
1896,  §  3441.  Montgomery  St.  R.  Co.  v. 
Lewis,  41  So.  736,  148  Ala.  134. 
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at  any  place  on  the  streets « 

Collision  between  Street  Cars  Generally. — Where  the  complaint,  in  an 
action  against  an  electric  railway  company  for  injury  to  a  passenger  by  collision 
of  two  cars,  simply  charges  in  general  terms  that  defendant,  and  its  agents  and 
servants,  so  carelessly  and  negligently  operated  the  cars  that  they  come  together 
in  a  head-on  collision,  and  that  by  the  exercise  of  proper  care  the  collision  could 
have  been  avoided,  and  the  fact  of  collision  was  admitted,  and  defendant  intro- 
duced evidence  bearing  on  the  acts  and  limitations  of  the  two  motormen  under 
the  circumstances,  it  was  not  error  to  place  on  defendant  the  imputation  of  neg- 
ligence, based  on  its  admission  of  a  collision,  by  an  instruction  that  if  the  jury 
found  the  motorman  of  either  car  failed  to  exercise  the  judgment,  care,  caution, 
and  skill  necessary  under  the  circumstances,  and  failed  to  exercise  the  care, 
judgment,  caution,  and  skill  usually  and  customarily  attendant  in  like  conditions 
and  circumstances,  then  defendant  had  failed  to  overcome  the  imputation  of 
negligence  in  operating  the  cars,  arising  in  case  of  such  collision^® 

Collision  between  Street  Car  and  Special  Car  of  President  of  Road. — 
Where  a  passenger  was  injured  in  a  collision  between  an  electric  car  on  which 
he  was  riding  and  a  car  on  which  the  president  of  defendant  company  was  rid- 
mg,  the  court  properly  refused  to  instruct  that,  if  shortly  before  the  president's 
car  reached  a  certain  point,  its  motorman  asked  the  motorman  on  a  passing 
car  if  the  latter  car  was  the  last  car  out,  and  was  answered  that  there  was  one 
more  car,  and  defendant's  president  understood  the  answer  to  be  that  the  car 
was  the  last  one  out,  and,  relying  on  said  advice,  gave  orders  for  his  car  to  pro- 
ceed, and  if  the  collision  was  due  solely  to  the  president's  misunderstanding  of 
such  answer,  and  such  misunderstanding  was  purely  accidental,  and  did  not  con- 
stitute negligence,  the  verdict  must  be  for  defendant;  where  the  president  him- 
self testified  that  he  knew  there  were  nine  cars  on  the  road,  and  that  only  eight 
had  passed,  the  instruction  was  properly  refused;  it  appearing  that  the  presi- 
dent's car  was  not  a  regular  car  on  that  part  of  the  road,  and  there  being  noth- 
ing in  the  record  to  show  that  the  manager  or  any  motorman  knew  it  was  com- 
ing out.  The  instruction  was  also  properly  refused  where  the  collision  occurred 
on  a  day  when  the  cars  were  crowded,  and  all  the  cars  were  needed  to  handle  the 
crowds ;  and  again  where  the  president  testified  that  it  was  the  duty  of  the 
manager  of  the  road  to  regulate  the  running  of  the  cars,  and  to  notify  motor- 
men  of  the  cars  that  were  on  the  road.^*' 

Collisions  between  Cars  at  Crossing  of  Two  Street  Railroad  Companies. 
— In  an  action  against  two  street  railroad  companies,  jointly,  to  recover  for  in- 
juries sustained  by  reason  of  a  collision  at  a  crossing,  an  instruction  that  de- 
fendants were  liable  in  case  the  jury  should  find  that  "the  collision  can  be  at- 
tributed to  the  want  of  reasonable  care  on  the  part  of  defendants"  is  erroneous, 

78.  In  an  action  by  a  passenger  on  de-  stopping  of  the  car  in  a  position  wHere 
fendant's  street  car  for  injuries  caused  by  it  was  struck  by  a  locomotive  on  an  in- 
the  stopping  of  the  car  in  a  position  where  tersecting  railroad  track,  a  requested  rul- 
it  was  struck  by  a  locomotive  on  an  in-  ing  that  the  jury  would  not  be  warranted 
tersecting  railroad  track,  a  requested  rul-  in  finding  defendant  negligent  because 
ing  that  defendant  street  railway  com-  it  stopped  its  car  at  the  time  and  place 
paiiy  "had  a  right  to  stop  its  cars  at  any  it  did  was  properly  refused  as  misleading, 
point  upon  the  street,  and  that  the  jury  Lindenbaum  v.  New  York,  etc.,  R.  Co., 
could  not,  upon  the  evidence  competent  84  N.  E.  129.  197  Mass.  314.  See  ante, 
for  it  to  consider,  find  said  defendant,  or  "Misleading  Instructions,''  §  3336. 
its  agents  and  servants,  negligent  in  stop-  79.  Collision  between  street  cars  gen- 
ping  the  car  at  the  time  and  place  it  did,  erally. — Connell  v.  Seattle,  etc.,  R.  Co., 
was  properly  refused  as  misleading.  Lin-  47  Wash.  510,  92  Pac.  377. 
denbaum  v.  New  York,  etc..  R.  Co.,  84  gO.  Collision  between  street  car  and 
•N.  E.  129,  197  Mass.  314.  special  car  of  president  of  road.— Ren- 
in an  action  by  a  passenger  on  defend-  nessy  v.  St.  Louis,  etc.,  R.  Co.,  73  S.  W. 
ant's  street  car  for  injuries  caused  by  the  162,  173  Mo.  86. 
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as  their  liability  depends  on  whether  or  not,  as  a  fact,  it  was  attributable  to  their 
negligence.*! 

Collision  with  Animal  or  Obstruction  on  Track. — In  a  passenger's  ac- 
tion for  injuries  as  a  result  of  a  collision  between  a  street  car  and  an  obstruc- 
tion,82  Qi-  animal,^^  on  its  track,  an  instruction  that  the  duty  of  the  company  in 
running  the  cars  required  a  very  considerable  degree  of  care  is  not  an  overstate- 
ment of  its  duty.**  A  charge  that  the  company  is  required  to  exercise  the  utmost 
care  for  the  safety  of  the  passengers,  and  if  the  motorman,  by  the  exercise  of 
the  utmost  care,  could  not  prevent  a  collision  and  injury,  a  verdict  should  be 
rendered  for  the  defendant,  properly  submitted  the  issues, ®s  and  an  instruction 
that  the  carrier  is  liable  if  its  servants  in  charge  of  the  car  saw  the  obstruction 
in  time  to  stop  the  car  and  avoid  the  danger,  or  could,  by  the  exercise  of  the 
care  required  of  them,  have  seen  it  in  time  to  stop  the  car,  followed  by  an  in- 
struction as  to  the  degree  of  care  required  of  a  farrier,  is  not  erroneous  as  re- 
quiring the  carrier's  servant  to  stop  the  car  when  he  saw  the  obstruction,  though 
too  late  to  avoid  the  injury. ^^  While  portions  of  the  charge  as  to  the  degree 
of  care  required  might  be  construed  as  requiring  the  motorman  to  have  his  car 
under  absolute  control,  where  as  a  whole  it  states  the  rule  correctly,  it  is  not  er- 
roneous as  requiring  too  high  a  degree  of  care.*'' 

Burden  of  Proof  of  Negligence  of  Carrier. — In  an  action  for  injury  to  a 
passenger  by  collision,  it  is  error  to  refuse  to  instruct  that  the  burden  is  on  plain- 
tiff to  show  by  a  preponderance  of  evidence  that  defendant  was  guilty  of  negli- 
gence.**      An  instruction,  in  an  action  for  injury  to  a  passenger  from  collision. 


81.  Collisions  between  cars  at  crossing 
of  two  street  railroad  companies. — Lou- 
doun V.  Eighth  Ave.  R.  Co.,  162  N.  Y. 
380,  56  N.  E.  988,  reversing  judgment,  44 
N.    Y.    S.   742,   10   App.    Div.   152. 

82.  Collision  with  animal  or  obstruction 
on  track. — Sweeney  v.  Kansas  City  Cable 
R.  Co.,  150  Mo.  385,  51   S.  W.  682. 

83.  Wynn  v.  Paducah  City  Railway,  31 
Ky.  L.  Rep.  478,  102  S.  W.  824. 

84.  Shay  v.  Camden,  etc.,  R.  Co.,  49 
Atl.  547,  66  'N.  J.  L.  334. 

85.  Where,  in  an  action  against  a  street 
railway  company  for  injuries  to  a  passen- 
ger in  consequence  of  an  unhitched 
horse  in  the  street  becoming  frightened 
and  running  into  the  car,  the  evidence 
of  plaintiff  showed  that  the  horse  was 
frightened  before  the  car  reached  it,  and 
that  the  motorman  did  not  check  the 
speed  of  the  car,  and  the  evidence  of  the 
company  showed  that  the  car  was  barely 
moving  at  the  time  it  got  opposite  the 
horse,  and  that  the  motorman,  as  soon  as 
the  horse  showed  signs  of  fright,  shut 
off  the  current,  put  on  the  brakes,  and 
that  just  as  the  car  got  opposite  the  horse 
it  suddenly  wheeled  in  the  direction  of 
the  car,  an  instruction  that  the  company 
was  required  to  exercise  the  utmost  care 
for  the  safely  of  the  passengers,  and  if 
the  motorman,  by  the  exercise  of  the  ut- 
most care,  could  not  prevent  a  collision 
and  injury,  a  verdict  should  be  rendered 
for  the  company,  properly  submitted  the 
issues.  Wynn  v.  Paducah  City  Railway, 
102  S.  W.  824,  31   Ky.  L.   Rep.  478. 

86.  Sweeney  v.  Kansas  City  Cable  R. 
Co.,  51   S.  W.  682,   150  Mo.   385. 

87.  Construed  as  a  whole. — In  an  ac- 
tion by  a  passenger  against  a  street  car 


company  for  injuries  sustained  by  a  col- 
lision with  a  dray  at  a  cross  street,  the 
court  instructed  that  the  drayman  and 
motorman  had  equal  rights,  and  each 
owed  the  duty  to  approach  the  crossing 
at  a  speed  enabling  him  to  stop  if  neces- 
sary to  avoid  collision;  that,  if  either 
failed  to  do  so,  he  was  guilty  of  negli- 
gence, and  if  it  caused  the  injury  paintiff 
must  look  to  such  negligent  party;  that 
if  the  car,  running  at  a  high  speed,  ran 
into  the  dray  as  it  was  attempting  to 
cross  and  was  almost  across  the  track, 
and  whirled  it  around,  so  that  the  shafts 
were  thrust  into  the  car,  injuring  plain- 
tiff, defendant  was  liable  though  the  dray- 
man was  negligent;  but  if  the  dray  dashed 
into  the  rear  of  the  car,  and  the  shafts 
protruded  and  injured  plaintiff,  then  the 
drayman  was  liable,  and  verdict  should 
be  for  the  defendant.  Held  that,  while 
portions  of  the  charge  might  be  con- 
strued as  requiring  the  motorman  to  have 
his  car  under  absolute  control,  as  a  whole 
it  was  not  erroneous  as  requiring  too 
high  a  degree  of  care  of  defendant.  Mem- 
phis St.  R.  Co.  V.  Norris,  69  S.  W.  325, 
108  Tenn.   632. 

88.  Burden  of  proof  of  negligence  of 
carrier. — In  an  action  for  injuries  to  a 
passenger  on  a  street  car  by  collision 
with  a  wagon,  where  the  evidence  i.";  con- 
flicting as  to  whether  the  car  ran  into  the 
wagon  or  the  wagon  backed  into  the  car, 
it  is  error  to  refuse  an  instruction  that 
the  burden  of  proof  is  on  plaintiff  to 
show  by  a  preponderance  of  evidence 
that  defendant  was  guilty  of  negligence. 
Chicago  Union  Tract.  Co.  v.  Mee,  75  N. 
E.  800,  218  111.  9,  2  L.  R.  A.,  N.  S.,  725, 
reversing  judgment  119  111.  App.  332. 
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that  the  presumption  of  negHgence  attaches  in  the  case,  and  defendant  has  the 
burden  of  proving  that  there  was  no  negHgence,  and  that  it  was  purely  accidental, 
is  erroneous,  as  at  least  open  to  construction  by  the  jury  of  requiring  defendant 
not  merely  to  furnish  sufficient  testimony  to  meet  the  presumption  arising  from 
the  facts  shown  by  plaintiff,  but  to  overcome  them  by  a  preponderance  of  evi- 
dence.®^ 

Rebutting  Presumption  of  Negligence. — Where,  in  an  action  for  injuries 
to  a  street  car  passenger  in  a  collision,  the  defense  was  that  the  injuries  com- 
plained of  were  caused  from  attending  parties  and  dances,  a  charge  that  if 
the  passenger  was  injured  without  her  fault  by  a  collision,  the  presumption  was 
that  the  collision  and  injury  resulted  from  negligence  of  the  carrier,  and  it  must 
prove,  to  avoid  liability,  that  it  exercised  the  highest  practical  care,  was  not  ob- 
jectionable, but  properly  coupled  together  the  occurrence  of  the  collision  and 
consequent  injury  to  raise  the  presumption  of  negligence.^" 

Rebutting  Presumption  Where  Collision  at  Crossing  of  Two  Roads. — 
Where  there  was  but  little  evidence  as  to  how  the  accident  occurred,  but  it  ap- 
peared that  the  car  in  which  plaintiff  was  a  passenger  had  nearly  crossed  over 
the  other  company's  track  when  it  was  struck  by  its  car,  it  was  error  to  charge, 
as  a  matter  of  law,  that  the  company  on  whose  line  plaintiff  was  a  passenger  had 
offered  no  explanation  of  the  cause  of  the  accident,  to  rebut  the  presumption 
of  negligence  arising  from  the  fact  of  the  accident,  since  the  relative  position 
of  the  cars  at  the  time  of  the  accident  should  have  been  considered  in  determin- 
ing whether  or  not  the  company  was  negligent.^! 

Evidence  Establishing  Liability  as  to  One  of  Several  Allegations  of 
Negligence.- — -Where,  in  an  action  for  injuries  to  a  street  car  passenger  in  a 
collision,  the  complaint  alleged  negligent  overcrowding  of  the  car  and  the  negli- 
gent running  of  cars  in  dangerous  proximity  to  each  other,  without  any  provision 
for  signals,  and  the  evidence  showed  that  the  failure  to  provide  signals  was  the 
proximate  cause  of  the  accident,  and  that  the  overcrowding  merely  increased  the 
severity  of  the  injury,  and  the  court  charged  that  the  burden  of  overcoming  the 
presumption  of  negligence  arising  from  the  collision  and  the  -injury  was  on  de- 
fendant, and  that  plaintiff  must  prove  the  material  allegations  of  the  complaint, 
a  charge  that,  if  the  evidence  established  a  liability  as  to  either  charge  of  negli- 
gence, a  recovery  could  be  had  on  the  charge  supported  by  the  evidence  was  not 
misleading,  as  leading  the  jury  to  understand  that  the  overcrowding  of  the  car 
was  actionable  negligence. ^^ 

Res  Ipsa  Loquitur  as  Basis  for  Instruction. — The  doctrine  of  res  ipsa 
loquitur,  as  applied  to  a  case  of  injury  to  a  street  car  passenger  from  a  collision, 
may  properly  be  made  the  basis  of  an  instruction ;  the  operation  of  the  rule  not 
being  confined  to  determinations  of  the  sufficiency  of  evidence  by  the  court. ^^ 

§  3349.  Derailment. — In  an  action  for  injuries  to  a  passenger  caused  by 
a  derailment,^*  the  charge  must  not  subject  the  carrier  to  a  greater  degree  of 
liability  than  the  law  imposes.  Thus,  an  instruction,  in  an  action  for  injuries  to 
a  passenger  by  the  derailment  of  the  car,  that  the  carrier  was  bound  to  use  the 
highest  degree  of  care  for  the  safety  of  its  passengers  consistent  with  the  prac- 
tical operation  of  the  road,  and  that  if  the  jury  found  that  the  accident  would 

89.  Sewell  v.  Detroit  United  Railway,  92.  Evidence  establishing  liability  as  to 
158  Mich.  407,  123  N.  W.  2.  one  of  several  allegations   of  negligence. 

90.  Rebutting  presumption  of  negU-  — Indiana  Union  Tract.  Co.  v.  Maher,  176 
gence.— Indiana  Union  Tract.  Co.  v.  Ma-  Ind.  289,  95  N.  E.  1012,  Ann.  Cas.  1914A, 
her,  95  N.  E.  1012,  176  Ind.  289,  Ann.  Cas.  994. 

1914A,   994.                              _  93.    Res  ipsa   loquitur   as  basis   for  in- 

91.  Rebutting  presumption  where  col-  struction. — (Dsgood  v.  Los  Angeles  Tract. 
lision  at  crossing  of  two  roads. — Judg-  Co.,  70  Pac.  169,  137  Cal.  280,  92  Am.  St. 
ment  44   N.   Y.   S.   742,   16  App.   Div.   152,  Rep.   171. 

reversed   in    Loudoun   v.    Eighth   Ave.    R.  94.    Derailment. — See  ante,  "Subsequent 

Co.,  56  N.  E.  988,  162  N.  Y.  380.  Explanation   of  Charge,"   §  3336. 
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not  have  resulted,  had  greater  care  been  taken  to  examine  the  switch  at  the 
place  of  the  derailment  of  the  car,  the  passenger  was  entitled  to  recover,  was 
erroneous,  because  it  subjected  the  carrier  to  a  greater  liability  than  the  law 
imposes.^^ 

Continuous  Use  of  Broken  Bail. — In  an  action  for  injuries  to  a  passenger 
by  the  derailment  of  the  train,  a  requested  instruction  that  if  defendant's  trains 
were  continuously  operated  over  a  broken  rail  for  a  long  time  with  uniformly 
good  results,  and  without  any  visible  means  of  detecting  the  flaws  described  in 
the  rail,  such  facts  would  be  evidence  of  its  freedom  from  danger  as  strong  as 
defendant  could  have,  tending  to  rebut  the  presumption  of  negligence  from  con- 
linuing  its  use,  was  properly  refused,  since,  if  such  were  the  law,  the  duty  of  in- 
spection to  see  that  the  rails  were  in  proper  condition  might  be  dispensed  with 
so  long  as  the  rails  and  cross-ties  could  be  used  without  accident.^* 

Unsound  Condition  of  Ties  and  Defective  Rail. — Where,  in  an  action 
for  injuries  to  a  passenger  by  the  derailment  of  the  train,  there  was  evidence 
that  the  train  was  going  from  35  to  40  miles  an  hour  at  the  time  of  the  accident, 
and  that  the  cross-ties  were  rotten  at  the  place  of  the  accident  which  testimony 
was  contradicted  by  the  defendant,  an  instruction  to  return  a  verdict  for  plain- 
tiff if  the  jury  found  that  the  train  was  derailed  because  of  the  unsound  condi- 
tion of  the  ties,  or  the  defective  condition  of  the  rails  at  the  point  where  the 
injury  occurred,  or  the  unusual  and  dangerous  rate  of  speed  at  which  the  train 
was  then  running,  was  proper.^''' 

Injury  Caused  by  Suit  Case  Falling  from  Parcel  Rack. — Where,  in  an 
action  for  injuries  to  a  passenger  by  the  derailment  of  a  train,  plaintiff  relied 
on  negligent  running  of  the  train,  unsafe  roadbed,  and  negligent  management 
of  the  train  in  allowing  a  suit  case  to  remain  on  the  racks  in  the  car,  and  showed 
that  in  consequence  of  the  derailment  the  suit  case  fell  on  her,  the  refusal  to 
apply  a  less  degree  of  care  to  the  suit  case  than  to  the  train  was  not  erroneous, 
since  the  injury  inflicted  by  the  suit  case  was  due  to  the  derailment,  and,  if  neg- 
ligence was  established  as  to  the  derailment,  the  carrier  was  liable,  regardless 
of  its  care  concerning  the  suit  case;   no  diverting  force  having  intervened.^.^ 

Presumption  and  Burden  of  Proof. — In  a  passenger's  action  for  injuries 
received  in  a  derailment,  an  instruction  as  to  presumptions  and  burden  of  proof 
must  not  require  the  defendant  to  prove  by  a  preponderance  of  evidence  that  it 
was  not  negligence,^*  or  impose  on  the  carrier  the  burden  of  disproving  negli- 
gence before  the  defense  that  the  derailment  was  accidental,  is  available, ^  and 

95.  Carroll  v.  Boston  Elev.  R.  Co.,  200  ant  to  prove  by  a  preponderance  of  evi- 
Mass.   527,   86   N.   E.   793.  dence  that  it  was  not  negligent,  but  simply 

96.  Continuous  use  of  broken  rail. —  declared  that  under  the  circumstances  the 
Colorado  Mid.  R.  Co.  v.  McGarry,  41  presumption  of  negligence  would  prevail, 
Colo.   398,   92   Pac.  915.               _  and    entitled    plaintiff    to    recover,    unless 

97.  Unsound  condition  of  ties  and  de-  it  was  met  or  overcome  by  evidence  of 
fective  rail. — Colorado  Mid.  R.  Co.  v.  Mc-  equal  or  greater  weight,  and  the  instruc- 
Garry,  41   Colo.  398,   92  Pac.  915.  tion    was     not     erroneous.       Bonneau     v. 

98.  Injury  caused  by  suit   case  falling  North  Shore  R.  Co.  (Cal."),  93  Pac.  106. 
from  parcel  rack. — Parker  v.  Boston,  etc..  In   a   street   car   passenger's   action   for 
Railroad,  84  Vt.  329,  79  Atl.  865.  injuries  received  in  a  derailment,  the  court 

99.  In  a  personal  injury  action  by  a  instructed  that  the  burden  was  upon 
passenger,  an  instruction  that,  in  order  plaintiff  to  prove  his  case  by  a  prepond- 
to  recover  for  such  injuries  as  plaintiff  erance,  but.  upon  proving  the  derailment 
received,  it  was  only  necessary  to  show  and  resulting  injuries,  he  made  a  prima 
that  he  was  a  passenger  of  the  defendant,  facie  case,  and  the  burden  then  shifted  to 
and  that  the  car  that  .he  was  riding  in  defendant  to  show  that  the  derailment 
was  overturned  without  his  fault,  and  was  not  caused  by  its  negligence.  Held, 
that,  when  this  was  done,  the  legal  pre-  that  the  charge  was  erroneous.  Niedzin- 
sumption  arose  that  the  overturning  oc-  ski  v.  Bay  Citv  Tract.,  etc.,  Co.,  125  N. 
curred  through  the  negligence  of  defend-  W.  409,   160  Mich.  517. 

ant,  and  the  burden  of  proving  that  there  1.    Defense  that   derailment   accidental 

had    been    no    negligence    was    cast    upon       —Where   in    an    action    for   injuries    to    a 
the  defendant,  did  not  require  the  defend-       passenger  by  the  derailment  of  the  train. 
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must  not  mislead  the  jury.^  In  such  action  an  instruction  that  proof  of  the  derail- 
ment raised  a  presumption  of  negligence  on  defendant's  part,  with  a  further  in- 
struction that  if  there  was  negligence,  and  such  negligence  was  the  proximate 
cause  of  the  injury,  plaintiff  was  entitled  to  recover.^  An  instruction  that  plain- 
tiff was  entitled  to  recover,  unless  defendant  showed  by  a  greater  weight  of 
evidence  that  it  could  not  have  prevented  such  derailment  by  the  exercise  of  the 
highest  degree  of  care  employed  by  a  very  careful  railroad  under  the  same  or 
familiar  circumstances  in  maintaining  its  tracks  in  the  same  condition,  and  in 
the  management  and  control  of  cars,  etc.,  is  proper.*  And  a  charge  that,  if  the 
jury  found  from  the  evidence  that  such  derailment  was  the  result  of  a  mere 
accident  or  the  motion  of  the  power  ordinarily  incident  to  cars  while  running  at 
an  allowed  rate  of  speed,  then  defendant  would  not  be  guilty  of  negligence,  put 
on  defendant  the  burden  of  showing  that  the  derailment  was  accidental,  and  is 
not  open  to  exception. ^ 

Presumption  Where  Cause  of  Accident  Shown. — In  an  action  for  injuries 
to  a  passenger  by  a  derailment  of  the  car,  caused  by  a  defective  switch,  the  fact 
that  the  cause  of  the  accident  was  shown  does  not  preclude  the  court  from  in- 
structing the  jury  that  proof  of  the  derailment  and  of  plaintiff's  injury  was 
sufficient  to  create  a  presumption  of  negligence  on  the  part  of  the  carrier.^ 


the  court  charged  that  plaintiff  must 
prove  negligence  in  the  operation  of  the 
train  by  a  preponderance  of  the  evidence, 
a  charge  that  unless  it  appeared  that  the 
derailment  was  accidental,  the  jury  must 
determine  whether  there  was  negligence, 
and  that  if  plaintiff  failed  to  establish,  by 
preponderance  of  the  evidence,  the  negli- 
gence, the  verdict  must  be  for  the  car- 
rier, was  not  erroneous  as  imposing  on  it 
the  burden  of  disproving  negligence  be- 
fore the  defense  that  the  derailment  was 
accidental  was  available.  Shelton  v. 
Southern  Railway,  67  S.  E.  899,  86  S. 
C.   98. 

2.  In  a  personal  injury  action  by  a  pas- 
senger, where  it  appeared  that  the  coach 
in  which  plaintiff  was  riding  left  the  rails, 
turned  over,  and  was  thrown  into  a  creek, 
it  was  not  error  to  instruct  that  the  fact 
that  the  train  overturned  is  all  that  plain- 
tiff need  establish  to  recover  for  injuries 
sustained,  unless  his  want  of  care  con- 
tributed to  the  overturning  or  to  his  in- 
jury, and  that  to  rebut  this  presumption 
of  negligence  defendant  must  show  that 
the  overturning  was  the  result  of  inevi- 
table casualty,  or  some  cause  which  could 
not  have  been  prevented  by  human  care 
and  foresight,  and  in  doing  this  the  de- 
fendant must  necessarily  explain  how  the 
overturning  occurred,  and,  if  it  fails  to 
do  this,  the  presumption  of  negligence 
remains;  for,  notwithstanding  the  latter 
part  of  the  instruction  it  merely  required 
the  defendant  to  show  that  the  car  over- 
turned without  any  negligence  on  its 
part.  Bonneau  v.  North  Shore  R.  Co. 
(Cal.),   93   Pac.   106. 

The  instruction  could  not  have  misled 
the  jury  as  to  the  burden  of  proof,  where 
the  jury  was  told  in  eight  separate  in- 
structions that  plaintiff,  to  recover,  must 
prove  negligence  of  the  defendant  by  a 
preponderance    of    the    evidence,    and    in 


three  other  places  that,  if  they  found  the 
evidence  on  the  question  of  negligence 
equally  balanced,  they  should  return  a 
verdict  for  defendant,  and,  at  the  request 
of  defendant,  the  court  instructed  that  the 
presumption  of  negligence  from  the  hap- 
pening of  the  accident  was  not  conclus- 
ive, but  might  be  rebutted  by  the  defend- 
ant, and  that  in  rebutting  the  presump- 
tion it  was  not  necessary  to  overcome  it 
by  a  preponderance  of  the  evidence,  but 
it  was  sufficient  if  enough  evidence  was 
introduced  to  balance  the  presumption, 
for  in  that  event  it  was  overcome  in  the 
eyes  of  the  law.  Bonneau  v.  North 
Shore  R.  Co.  (Cal.),  93  Pac.  106. 

3.  Overcash  v.  Charlotte  Elect.  R.,  etc., 
Co.,  57  S.  E.  377,  144  N.  C.  573,  12  Am. 
&  Eng.   Ann.   Cas.   1040. 

4.  O'Gara  v.  St.  Louis  Trans.  Co.,  204 
Mo.  724,  103  S.  W.  54,  12  L.  R.  A.,  N.  S., 
840,  11  Am.   &  Eng.  Ann.  Cas.  850. 

5.  Overcash  v.  Charlotte  Elect.  R.,  etc., 
Co.,  144  N.  C.  572,  57  S.  E.  377,  13  Am. 
&  Eng.  Ann.   Cas.   1040. 

6.  Presumption  where  cause  of  acci- 
dent shown. — Logan  v.  Metropolitan  St. 
R.    Co.,   183  _  Mo.   583,   82   S.  W.   126. 

In  an  action  by  a  passenger  for  injuries 
received  from  the  overturning  of  a  car, 
though  there  was  no  showing  that  the 
car  was  not  in  good  condition,  it  was 
proper  to  refuse  requested  instructions 
that  the  jury  could  not  find  against  de- 
fendant unless  satisfied  from  the  evidence 
that  the  derailment  was  due  to  some  neg- 
ligence on  the  part  of  defendant  or  some 
of  its  agents,  and  that  the  jury  were  not 
entitled  to  find  such  negligence  from  the 
mere  happening  of  the  accident,  and  that 
they  were  not  entitled  to  guess  or  specu- 
late as  to  the  nature  of  such  evidence,  but 
that  they  must  be  able  to  reach  some 
conclusion  as  to  what  the  negligence 
was;   for  a  car  does  not  ordinarily  leave 
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Presumption  Where  Derailment  of  Special  Freight  Due  to  Explosion. 

— Where  a  passenger  suing  for  injuries  caused  by  the  derailment  of  a  car  loaded 
with  dynamite  exploded  thereby  submitted  evidence  of  the  specific  and  general 
negligence  alleged,  and  the  carrier  attempted  to  explain  the  cause  of  the  derail- 
ment and  to  show  that  it  was  not  due  to  any  want  of  care,  a  charge  that  the 
passenger,  to  recover,  need  only  prove  that  he  was  a  passenger,  and  that  while 
he  was  riding  on  the  car  provided  for  him  he  was  injured  by  the  derailment  with- 
out his  fault,  and  that  the  burden  of  proving  absence  of  negligence  was  then  on 
the  carrier,  was  properJ  And  an  instruction  that  the  passenger  could  rely  on 
the  presumption  of  negligence  proof  of  the  "derailment"  of  the  car  and  the  in- 
juries, and  an  instruction  that  no  presumption  of  negligence  arose  from  the  "ex- 
plosion" of  the  dynamite  and  resulting  injuries,  were  not  contradictory,  the 
former  relating  to  the  "derailment,"  and  not  to  the  "explosion"  of  the  dynamite.* 

§§  3350-3351.  Elevators  9— §  3350.  Safety  and  Sufficiency.— An  in- 
struction that  one  operating  a  passenger  elevator  in  a  department  house  was 
charged  with  the  duty  of  keeping  the  elevator  and  the  premises  about  it  "safe" 
is  erroneous,  as  making  him  an  insurer.^" 

Absence  of  Doors. — Where  plaintiff's  injury  in  an  elevator  was  caused  by  a 
combination  of  a  metal  projection  and  the  open  side  of  the  elevator  cage,  it  was 
proper  to  refuse  an  instruction  that  the  jury  should  not  consider  the  fact  that  the 
elevator  cage  had  no  doors. ^^ 

Right  to  Presume  Statute  as  to  Appliances  Complied  with. — Evidence 
tending  to  show  that  an  elevator  moved  after  the  door  was  opened  for  the  pas- 
senger to  alight,  thereby  causing  his  injury,  is  sufficient  to  justify  an  instruc- 
tion that  plaintiff  had  a  right  to  presume  that  a  statute  requiring  passenger  ele- 
vators to  have  appliances  to  prevent  them  from  starting  while  the  doors  were 
open  had  been  complied  with  and  that  noncompliance  with  such  statute  was. 
negligence. ^2 

§  3351.  Management. — In  a  passenger's  action  for  injury  by  the  negligent 
operation  of  a  passenger  elevator,  an  instruction  that  defendant  was  a  common, 

its    track   and   overturn   unless   something  the  floor,  thus  closing  the  space  when  the 

is    wrong,    and    that    is    true    whether   the  elevator  was  flush  with  the  floor,  but  not 

car  is  in  good  condition  or  not     Minihan  when  it  was  a  few   inches  lower.     Plain- 

V.   Boston  Elev.  R.   Co.,  197  Mass.   367,  83  tiff  was  injured  while  leaving  the  elevator 

N.   E.   871.  _  on    the   fifth    Boor,   the   heel   of   her   shoe 

7.  Presumption  where  derailment  of  being  wrenched  off  and  the  shoe  other-^ 
special  freight  due  to  explosion. — Roberts  wise  torn,  and  her  foot  being  badly 
V.  Sierra  R.  Co.,  Ill  Pac.  519,  14  Cal.  bruised  on  top,  and  when  found,  imme- 
App.  180,  rehearing  denied  in  111  Pac.  diately  after  the  accident,  she  was  lying 
537.  on  the  floor  immediately  in  front   of  the 

8.  Roberts  v.  Sierra  R.  Co.,  Ill  Pac.  elevator  door.  Plaintifif's  testimony,. 
519,   527,   14   Cal.   App.   180.  which   was   her  only   evidence  as   to   how 

9.  Elevators — Conformity  to  issue. — See  the  accident  occurred,  tended  to  show 
ante,  "Conformity  to  Pleadings  and  Is-  that  the  elevator  stopped,  and  the  boy 
sues,"   §  3329.                    _  opened     the    door,    but    that      when     she 

Applicability     to    evidence. — ^See     ante,  started    out   the   elevator   moved   upward, 

"Applicability  to   Evidence,"   §§  3330-3332.  catching  her   foot,   and   that   then    by  he^ 

10.  Safety  and  sufficiency. — Tippecanoe,  direction  the  elevator  was  moved  down 
etc.,  Trust  Co.  v.  Jester  (Ind.),  101  N.  E.  again,  releasing  her  foot,  and  she  fell,_ 
915.  she   thought,    inside    the    elevator.     Held, 

11.  Absence  of  doors. — Goldsmith  v.  that  such  evidence  was  sufficient  to  jus-^ 
Holland  Bldg.  Co.,  81  S.  W.  1112,  82  Mo.  tify  an  instruction  that  plaintiff  had  a. 
597.  right  to  presume   that   Gen.   laws,   c.   108,. 

12.  Right  to  presume  statute  as  to  ap-  §  16,  requiring  passenger  elevators  to 
pliances  com.plied  with. — The  fifth  floor  have  appliances  to  prevent  them  from 
of  defendant's  building,  where  the  ele-  starting  while  their  doors  are  open,  had 
vator  passed,  was  cut  away  too  much,  been  complied  with,  and  that  noncompli- 
and  to  prevent  passengers  from  stepping  ance  with  the  statute  would  be  evidence 
into  the  space  between  the  elevator  and  of  the  negligence.  Bullock  v.  Butler- 
the   floor   an   iron   plate   was    attached   to  Exch.  Co.,  52  Atl.  122,  24  R.  I.  50. 
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carrier,  subject  to  the  same  rules  and  laws  concerning  negligence  as  are  appli- 
cable to  other  common  carriers,  standing  alone,  constitutes  reversible  error,  in 
that  it  leaves  the  jury  to  speculate  as  to  what  duties  the  law  casts  upon  common 
carriers. 13  The  instruction  should  set  forth  the  deities  of  the  defendant  carrier 
with  respect  to  which  there  is  an  alleged  breach  and  the  degree  of  care  required 
of  him,  defining  "due  care"  as  used  therein, i*  and  "negligence."  ^^  The  instruc- 
tion should  also  state  the  effect  of  failure  to  exercise  the  required  degree  of 
care.i^  But  error  in  such  instructions  may  be  cured  by  subsequent  ones.^'''  And 
it  is  not  error  to  refuse  a  requested  charge  not  necessary  to  make  clear  the  issues 
and  which  was  already  covered  by  other  instructions. ^^ 

Injured  Person  Barred  from  Being  Passenger. — In  an  action  for  injuries 
sustained  by  one  riding  in  defendant's  passenger  elevator  through  the  falling 
thereof,  an  instruction  failing  to  submit  to  the  jury  the  question  whether  plain- 
tiff's previous  misconduct  had  been  such  as  to  warrant  defendant  prohibiting  him 
from  using  the  elevator  thereby  barring  him  from  being  a  passenger  at  the  time 
was  erroneous. 1^ 

Movement  of  Elevator  at  Request  of  Injured  Person. — In  an  action  for 
injury  to  an  elevator  passenger,  caused  by  the  elevator  being  moved  while  plain- 


13.  Management — Judgment  110  111. 
App.  504,  affirmed  in  Masonic  Fraternity 
Temple  Ass'n  v.  Collins,  71  N.  E.  396,  310 
III.   482. 

14.  Defining  "due  care." — In  an  action 
against  the  owner  of  a  building  for  in- 
juries to  one  riding,  according  to  cus- 
tom, on  a  freight  elevator  while  engaged 
in  moving  the  eflfects  of  a  tenant,  plain- 
tifl  requested  an  instruction  that  due 
care,  as  used  in  the  instructions  meant 
care  commensurate  with  the  means  being 
used  and  the  danger  to  be  apprehended, 
and  that  defendant  was.  bound  to  use 
that  degree  of  care  which  prudent  and 
competent  men  would  exercise  under  like 
circumstances.  Held,  that  the  refusal  of 
the  instruction  was  error,  notwithstand- 
ing that  plaintiff's  petition  had  alleged 
specific  acts  of  negligence,  placing  the 
burden  upon  him  to  prove  such  acts, 
since,  irrespective  of  where  the  burden 
of  proof  lay,  the  measure  of  care  was 
the  same.  Orcutt  v.  Century  Bldg.  Co., 
99  S.  W.  1062,  201  Mo.  424,  8  L.  R.  A., 
N.    S.,    929. 

15.  Should  define  negligence. — A  charge 
that  plaintifif  is  entitled  to  recover,  if  de- 
fendant or  its  agents  were  guilty  of  neg- 
ligence in  operating  its  elevator,  whereby 
the  injury  to  plaintiff  occurred,  is  defec- 
tive, if  no  definition  of  negligence  is 
given.  Kentucky  Hotel  Co.  v.  Camp,  97 
Ky.  434,  17  Ky.  L.  Rep.  397,  30  S.  W. 
1010. 

16.  Failure  to  exercise  required  degree 
of  care. — An  instruction  that,  if  the 
owner  of  an  elevator  failed  to  exercise 
the  high  degree  of  care  required  by 
carrying  a  passenger  and  negligently 
permitted  him  to  be  injured  by  such  want 
of  due  care,  the  verdict  should  be  for 
plaintifif,  was  proper.  Quimby  v.  Bee 
Bldg.   Co.,  87   Neb.   193,  127   N.  W.   118. 

17.  In  an  action  for  the  death  of  plain- 
tiff's intestate,  caused  by  the  alleged  neg- 


ligent operation  of  a  passenger  elevator, 
the  court  charged  that  defendant  was  sub- 
ject to  the  same  rules  and  laws  concern- 
ing negligence  as  are  applicable  to  com- 
mon carriers,  without  stating  what  those 
rules  were.  Other  instructions,  however, 
stated  that  plamtifi"  must  establish  by  the 
weight  of  the  evidence  that  defendant's 
negligence  was  the  proximate  cause  of 
the  injury,  and  that  no  negligence  on 
decedent's  part  contributed  thereto,  and 
that  if  they  found  the  defendant  guilty 
of  negligence  in  some  manner,  and  not 
guilty  of  the  negligence  charged  in  the 
declaration,  they  should  find  for  defend- 
ant. Other  instructions  gave  a  correct 
definition  of  the  ordinary  care  which  the 
plaintiff  was  required  to  show  Iiad  been 
exercised  by  deceased,  and  stated  that 
the  law  as  given  in  the  instructions  was 
the  law  of  the  case,  and  must  be  fol- 
lowed, whether  the  jury  believed  it  to  be 
right  or  not.  Held,  that  the  error  in  giv- 
ing the  first-mentioned  instruction  was 
cured  by  the  subsequent  ones.  Judg- 
ment 110  111.  .^pp.  504,  affirmed  in  Ma- 
sonic Fraternity  Temple  Ass'n  v.  Collins, 
71  N.  E.  396,  210  111.  482.  See  ante,  "Ob- 
viating Error  by  Other  Instructions,"  § 
3335. 

18.  Repeating  instructions. — It  is  not 
error  to  refuse  to  instruct  that  plaintiff 
can  not  recover  because  of  the  faulty 
condition  of  the  shaft,  or  because  defend- 
ant was  without  skill  in  the  management 
of  the  elevator;  the  court  having  in- 
structed clearly  that  plaintifif  could  not 
recover  unless  he  received  his  injuries  in 
acting  on  the  invitation  of  defendant  to 
enter  the  elevator.  Burgess  v.  Stowe, 
96   'X.    W.   29,    134   Mich.    304. 

19.  Injured  person  barred  from  being 
passenger. — Ferguson  v.  Truax,  132  Wis. 
478,  no  N.  W.  395,  111  N.  W.  657,  113 
N.  W.  513,  14  L.  R.  A.,  N.  S.,  350,  13  Am. 
&  Eng.   Ann.   Cas.  1092. 
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tiff  was  attempting  to  leave  it,  an  instruction  that  if  the  elevator  was  moved,  at 
plaintiff's  request,  after  it  stopped,  such  moving  was  not  negligence,  was  too 
favorable  to  defendant,  and  should  have  been  that  if  the  elevator  was  so  moved, 
at  plaintiff's  request,  as  to  conduce  to  the  accident,  then  such  moving  was  not 
negligence  on  the  part  of  defendant.^o 

Elevator  Opened  by  Passenger  with  Knowledge  of  Operator. — In  an 
action  for  injuries  received  by  the  operation  of  an  elevator  in  defendant's  build- 
ing, where  the  operator  testified  that  people  were  accustomed  to  open  the  door 
when  they  went  down  in  the  elevator,  and  that  they  generally  did  so,  it  author- 
ized an  instruction  that  if  the  elevator  doors  were  opened  by  some  one  other 
than  the  operator,  but  with  his  knowledge,  it  would  be  his  act.^^ 

Fall  of  Elevator  Is  Evidence  Warranting  Instruction. — The  fact  of  the 
falling  of  an  elevator  is  evidence  tending  to  show  want  of  care  in  its  manage- 
ment by  the  operator  or  his  servants  or  want  of  repair  or  faulty  construction, 
and  warrants  an  instruction  directing  the  jury  to  find  for  plaintiff  if  the  elevator, 
because  of  its  negligent  or  faulty  construction,  or  of  negligence  on  part  of  the 
servants  in  operation,  fell  and  caused  plaintiff's  injuries.^^ 

§  3352.  Setting  Down  Passengers  in  General. — An  instruction  in  a  pas- 
senger's action  for  injuries  received  while  alighting  from  a  train  or  car  must  not 
be  misleading.23  All  of  the  instructions  must  be  taken  together  and  if  correct 
as  a  whole  they  will  not  be  held  erroneous  because  of  some  facts  which,  stand- 
ing alone,  might  be  error. 2*  It  should  not  be  a  mere  repetition  of  a  previous 
instruction  but  may  apply  a  legal  rule  first  laid  down  to  the  case  made  by  the 
proof,^^  and  must  hypothesize  negligence  of  the  carrier's  act.  Thus  an  instruc- 
tion that  a  carrier  is  responsible  to  a  passenger  in  damages  if  he  went  on  the 


20.  Movement  of  elevator  at  request  of 
injured  person. — Bullock  v.  Butler  Exch. 
Co.,    53   Atl.   123,   34   R.    I.   50. 

21.  Elevator  opened  by  passenger  with 
knowledge  of  operator. — Clark  v.  Scan- 
dinavian-American Bank,  113  Minn.  93, 
128    N.   W.    1114. 

22.  Fall  of  elevator  is  evidence  warrant- 
ing instruction. — In  an  action  for  per- 
sonal injuries  sustained  while  on  a  pas- 
senger elevator,  the  declaration  alleged 
that  defendant  did  not  use  proper  care, 
and  did  not  have  the  most  improved  ap- 
pliances, and  did  not  keep  the  appliances 
in  good  order.  The  evidence  showed  that 
the  elevator  fell  from  the  eighth  to  the 
ground  floor,  the  injury  sustained  by  plain- 
tiff, and  tended  to  show  that  the  elevator 
was  overcrowded.  No  evidence  was  in- 
troduced by  plaintiiT  as  to  the  appliances, 
but  defendant  introduced  such  evidence. 
The  accident  was  caused  by  the  bursting 
of  a  water  pipe  which  controlled  the  ele- 
vator's speed.  Held,  that  an  instruction 
directing  the  jury  to  find  for  plaintiff  if 
the  elevator,  owing  to  its  negligent  and 
faulty  construction,  or  to  the  negligence 
or  carelessness  on  the  part  of  the  serv- 
ants in  operating  the  same,  fell  and 
caused  the  plaintiff's  injuries,  was  proper. 
Judgment  70  111.  App.  166,  affirmed  in 
Hartford  Deposit  Co.  v.  Sollitt,  50  N.  E. 
178,  172  111.  222,  64  Am.  St.  Rep.  35. 

23.  Setting  down  passengers  in  general. 
— In  an  action  against  a  street  railway 
company  by  a  passenger  for  injuries  re- 
ceived in  getting  off  a  car,  an  instruction 


is  properly  refused,  as  calculated  to  mis- 
lead the  jury,  which  directs  that  the  jury 
can  not  find  negligence  on  the  part  of 
the  conductor,  and  unless  they  find  that 
the  motorman  was  negligent  they  should 
find  for  the  defendant,  and  in  considering 
that  question  they  can  not  infer  the  ex- 
istence of  any  fact  not  shown  to  their 
satisfaction  by  the  evidence.  City,  etc., 
R.  Co.  V.  Svedberg,  20  App.  D.  C.  543, 
affirmed  in  24  S.  Ct.  656,  194  U.  S.  201,  48 
L.  Ed.  935.  See  ante,  "Misleading  In- 
structions." 

24.  Must  be  taken  as  a  whole. — St. 
Louis,  etc.,  R.  Co.  v.  Cleere,  76  Ark.  377, 
88  S.  W.  995. 

25.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained  by  a 
passenger  while  attempting  to  alight 
from  a  train,  it  is  proper  to  charge  that  a 
railroad  company,  carrying  passengers  by 
means  of  steam,  is  held  to  a  high  degree 
of  care  to  prevent  accidents  to  passen- 
gers; and  a  further  instruction  that  it  is 
the  company's  duty,  at  each  station  where 
passengers  get  off  its  trains  at  night,  to 
have  the  passway  out  of  the  cars  so 
lighted  as  to  enable  passengers  getting 
off,  and  using  reasonable  care  and  dili- 
gence, to  do  so  with  safety,  is  not  ob- 
jectionable as  being  a  mere  repetition  of 
the  former  instruction,  since  it  is  but  the 
application  of  the  legal  rule  first  laid 
down  to  the  case  made  by  the  proof.  Gal- 
veston, etc.,  R.  Co.  V.  Thornsberry  (Tex.), 
17  S.  W.  521. 
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platform  or  step  of  the  coach  after  the  signal  for  the  station  at  which  he  was  to 
alight,  and  was  thrown  to  the  ground  by  the  violent  jerking  or  bumping  of  the 
train  by  the  operation  of  its  movements,  which  arose  from  the  neglect  on  the 
part  of  said  operatives,  was  erroneous,  as  authorizing  recovery  for  the  injury 
without  stating  the  condition  that  the  carrier  was  guilty  of  negligence.^s 

Use  of  Words  "Stopped  Still"  for  "Stopped."— Where  a  street  car  com- 
pany was  entitled  to  an  instruction  that  it  was  not  guilty  of  negligence  unless  a 
car  had  "stopped"  when  a  passenger  attempted  to  alight,  the  use  of  the  term 
"stopped  still"  was  no  abuse  of  the  right.^''' 

Speed  of  Car  before  Stopping. — In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries  received  while  plaintiff  was  alighting  from  a  car,  it 
was  error  to  refuse  to  charge  that  the  speed  of  the  car  coming  down  the  street, 
before  the  accident,  had  no  bearing  on  the  question  of  defendant's  or  plaintifif's 
negligence,  and  that  it  should  not  be  considered  on  the  question  of  defendant's 
negligence.^^ 

Safe  Appliances. — In  a  passenger's  action  for  injuries  received  in  alighting 
from  a  train  or  car,  a  charge  that  if  the  appliance  used  by  the  carrier  to  enable 
passengers  to  alight  was  a  reasonably  safe  appliance  for  the  purpose,  and  was 
properly  placed  "for  use  by  a  passenger  exercising  due  care,  the  carrier  was  not 
liable,  should  be  modified  by  adding  the  condition  that  the  carrier  was  not 
guilty  of  negligence  in  using  it  nor  otherwise  guilty  of  negligence ;  so  held  as 
to  the  use  of  a  footstool.^^ 

Stopping  before  Reaching  Station. — In  an  action  for  the  wrongful  death 
of  a  passenger  who  got  off  of  the  train  several  hundred  yards  before  the  train 
reached  his  station,  and  was  killed  by  a  freight  train  backing  over  him  on  the 
side  track,  it  is  error  to  charge  the  jury  that  defendant  is  bound  to  provide  a  safe 
crossing  from  its  track  at  the  station,  and  that  it  must  use  extraordinary  diligence 
in  protecting  the  passenger  until  he  has  a  safe  and  secure  exit  from  the  station ; 
for,  as  the  passenger  was  killed  at  a  place  other  than  the  station,  the  charge  is 
misleading.^" 

Burden  of  Proof  of  Reasonable  Opportunity  to  Alight. — In  an  action  for 
injuries  to  a  passenger  by  the  premature  starting  of  a  street  car  as  he  was  in  the 
act  of  alighting,  a  charge  that  plaintiff  could  recover  if  the  jury  found  that  de- 
fendant's servant  in  starting  the  car  neglected  to  observe  the  degree  of  care  de- 
fined in  a  prior  instruction  as  the  care  devolving  on  a  carrier  of  passengers,  but 
that  the  burden  was  on  plaintiff  to  show  that  while  he  was  in  the  act  of  alighting, 
but  before  he  had  reasonable  opportunity  to  do  so,  it  was  suddenly  started,  etc. ; 
sufficiently  charged  on  the  issue  whether  plaintiff  had  been  given  a  reasonable 
opportunity  to  alight.^^  And  a  charge  that  it  was  the  company's  duty  to  exercise 
the  highest  degree  of  care  and  foresight  consistent  with  the  proper  and  ordinary 
conduct  of  its  business  to  carry  its  passengers  safely,  including  the  duty  of  allow- 

26.  Louisville,  etc.,  R.  Co.  v.  Stillwell,  by  defendant,  that  if  the  stepping  stool 
134  S.  W.  302,   142   Ky    330.  was  a  reasonably  safe  appliance,  and  was 

27.  Use'  of  words  "stopped  still"  for  Properly  placed  on  ground  sufficiently 
"stopped."— Peck  V.  St.  Louis  Trans.  Co.,  ''"°°*]'  j°  prevent  it  from  turning  by  the 
77   S.  W.  736,  178  Mo.  617.  "««   f.   ^"^   T'\^^  passengers,   the   jury 

_        ,  '                        ,                     .  should  find  for  the   defendant,   was  prop- 

28     Speed    of    car    before    stopping.—  grly  qualified  by  adding  the  condition  that 

Hardy  xk   Milwaukee  St.   R.   Co.,   89  Wis.  defendant   should   not   be   guilty   of   neg- 

183,  61  N.  W.  771.  ligence   in   using  it,   nor   otherwise   guilty 

29.     Using     footstool. — In      an      action  of   negligence.      Missouri    Pac.    R.    Co.    v. 

against    a    railroad    company    for    injuries  Wortham,  73  Tex.  25,  10  S.  W.  741,  3  L. 

received  by  a  passenger  in  alighting  from  R.   A.   368. 

a  train  wherein  it  appeared  that  she  was  30.  Stopping  before  reaching  station. — 
obliged  to  step  down  onto  a  box,  eleven  Central  R.  Co.  v.  Thompson,  76  Ga.  770. 
inches  square  at  the  top,  and  somewhat  31.  Burden  of  proof  of  reasonable  op- 
larger  at  the  bottom,  and  that  the  box  portunity  to  alight. — ^Westervelt  v.  St. 
was  standing  on  rough  stones,  and  tipped  Louis  Trans.  Co.,  121  S.  W.  114,  222  Mo. 
as  she  stepped  on  it,  a  charge,  requested  335. 
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ing  a  sufficient  time  for  passengers  to  alight  when  the  car  was  stopped  for  that 
purpose,  and  when  the  gates  were  thrown  open  for  the  purpose  of  exit,  and  that 
failure  to  perform  such  a  duty  would  constitute  negligence,  which,  if  it  resulted 
proximately  in  injury  to  a  passenger,  would  render  the  company  liable,  assuming 
that  the  passenger  was  not  guilty  of  contributory  negligence,  was  not  objection- 
able as  imposing  upon  plaintiff  the  burden  of  proving  defendant's  negligence  in 
essentially  the  same  manner  as  if  plaintiff  had  been  a  mere  third  person,  and  not 
a  passenger. 3  2 

Passing  Usual  Stopping  Place. — An  instruction  in  a  passenger's  action  for 
injuries  sustained  in  alighting  from  a  train  or  car  which  had  run  by  the  usual 
stopping  place  must  not  be  misleading,^^  must  not  be  on  a  point  not  involved  in 
the  case  ^*  or  irrelevant,^^  must  not  include  only  the  defense  of  contributory 
negligence.^® 

Passenger  Carried  by  Destination. — In  an  ^ction  for  injury  to  a  passenger 
by  failure  to  stop  for  her  to  alight,  an  instruction  that  if  plaintiff  refused  to  go 
to  the  station  beyond  when  the  conductor  offered  to  take  her  to  that  station,  and 
the  conductor  did  offer  so  to  do,  and,  after  refusing,  plaintiff  told  the  conductor 
to  let  her  off  where  she  was,  and  the  train  was  then  stopped  and  she  voluntarily 
got  off,  she  could  not  recover,  was  properly  refused,  as  implying  an  obligation 
on  plaintiff  to  go  to  the  next  station.^^ 

Assisting  Passengers  to  Alight. — In  a  passenger's  action  for  injuries  re- 
ceived in  alighting  from  a  train  or  car,  it  is  proper  for  the  court  to  call  the  at- 


32.  Hoblit  V.  Minneapolis  St.  R.  Co.,  Ill 
Minn.  77,  126  N.  W.  407. 

33.  Passing    usual    stopping    place. — In 

an  action  for  injuries  to  a  passenger  while 
alighting  from  a  street  car,  the  court 
charged  that,  while  it  was  the  duty  of  the 
defendant  to  stop  its  car  at  the  point 
where  plaintiff  requested  to  be  let  off,  if 
he  did  so,  notwithstanding  the  fact  that, 
defendant  carried  him  past  that  point, 
this  would  not  give  plaintiff  the  right  to 
jump  off  a  rapidly  moving  car,  and  that, 
if  the  jury  found  that  plaintiff  jumped 
from  a  car  moving  at  a  rate  of  speed  that 
would  restrain  men  of  ordinary  care  and 
prudence  from  alighting  from  the  car  un- 
der such  circumstances,  plaintiff  could  not 
recover.  The  court  also  added  that  it 
was  the  duty  of  defendant's  employees  in 
charge  of  the  car  to  bring  it  to  a  full  stop, 
and  allow  plaintiff  sufficient  time  to 
alight,  but,  if  it  failed  to  bring  the  car  to 
a  stop,  and  allow  plaintiff"  sufficient  time 
to  alight  and  get  away  from  it,  v/hile  he 
was  trying  to  do  so  in  a  careful  and  pru- 
dent manner,  but,  instead,  started  the  car 
suddenly,  while  he  was  in  the  act  of 
alighting  and  thus  injured  plaintiff,  de- 
fendant was  liable.  Held,  that  such  in- 
structions were  erroneous,  as  calculated 
to  mislead  the  jury.  McDonald  v.  City 
Elect.  R.  Co.,  100  N.  W.  592,  137  Mich. 
393. 

Such  error  was  not  cured  by  a  subse- 
quent conflicting  instruction  that,  if  plain- 
tiff alighted  from  the  car  when  in  motion, 
he  would  be  guilty  of  contributory  negli- 
gence, which  would  prevent  his  recovery. 
McDonald  v.  City  Elect.  R.  Co.,  100  N. 
W.  592,  137  Mich.  392.  See  ante,  "Mis- 
leading  Instructions,"   §    3336. 

34.  Where  a  passenger  sues  a  carrier  to 


recover  for  an  injury  sustained  in  alight- 
ing from  the  train  on  a  dark  night  after- 
it  had  passed  the  usual  stopping  place, 
and  at  a  place  where  there  were  no  plat- 
forms and  landings,  an  instruction  as  to 
the  care  required  of  a  carrier  in  maintain- 
ing platforms  and  landings  was  properly 
refused,  as  such  instruction  was  not  in- 
volved in  the  case.  Henry  v.  Grant  St. 
Elect.  R.  Co.,  64  Pac.  137,  24  Wash.  246. 
See  ante,  "Conformity  to  Pleadings  and 
Issues,"    §    3329. 

35.  In  such  a  case,  where  the  issue  nec- 
essarily involved  the  relation  and  attitude 
of  the  parties,  and  there  was  evidence 
tending  to  show  that  plaintiff  had  insisted 
on  getting  off  the  train  where  she  did, 
an  instruction  that,  while  it  is  the  duty 
of  railroad  companies  to  use  a  high  de- 
gree of  care,  they  are  not  insurers  of  the 
safety  of  passengers,  but  that  passengers 
must  themselves  use  reasonable  care, 
could  not  be  said  to  be  irrelevant.  Con- 
will  V.  Gulf,  etc.,  R.  Co.,  85  Tex.  96,  19  S. 
W.   1017. 

36.  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  sustained  in 
alighting  from  a  train  which  had  been 
run  past  the  depot  platform,  an  instruc- 
tion that  if  the  conductor  had  offered  to 
back  up  to  the  platform  for  plaintiff,  but 
was  requested  by  her  not  to  do  so,  and 
had  thereupon  assisted  her  with  ordinary 
care,  there  could  be  no  recovery,  was  not 
objectionable,  in  including  only  the  de- 
fense of  contributory  negligence.  Con- 
will  V.  Gulf,  etc.,  R.  Co.,  85  Tex.  96,  19  S. 
W.   1017. 

37.  Passenger  carried  by  destination. — 
Louisville,  etc.,  R.  Co.  v.  Scale,  172  Ala. 
480,  55  So.  237. 
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tention  of  the  jury  to  facts  shown  in  evidence  in  determining  whether  the  em- 
ployees of  the  company  should  have  assisted  the  passenger  to  alight,  and  leave 
it  for  the  jury  to  say  whether  there  was  negligence  in  not  giving  the  passenger 
assistance,  as  the  duty  to  assist  passengers  to  alight  might  arise  under  special 
circumstances.^*  And  an  instruction  that  it  is  not  the  train  crew's  duty  to  assist 
plaintiff  in  alighting,  unless  she  requested  assistance,  is  as  favorable  to  the  com- 
pany as  is  necessary. ^^ 

Signal  to  Stop  Disregarded  by  Driver  of  Street  Car. — In  an  action  to 
recover  for  injuries  received  in  getting  off  defendant's  street  car,  an  instruction, 
in  effect,  that  if  the  driver  only  slackened  his  speed  when  signalled  to  stop,  and 
plaintiff,  in  endeavoring  to  get  off,  was  thrown  down  and  injured,  defendant 
was  liable,  if  the  jury  believed  that  the  driver  was  negligent  in  not  stopping,  is 
erroneous,  unless  qualified  by  adding  that  they  must  also  believe  that  plaintiff 
used  ordinary  care  and  reasonable  diligence  to  avoid  the  consequences  of  de- 
fendant's act.*" 

Duty  to  Warn  Passenger  Not  to  Alight  from  Moving  Car. — Where  plain- 
tiff alleged  in  her  petition  that  she  left  the  car  and  descended  the  steps  with  the 
knowledge  of  the  brakeman,  who  failed  to  warn  her  of  the  danger,  and  there 
was  evidence  tending  to  prove  those  facts,  an  instruction  that  if  the  train  stopped 
before  reaching  the  station,  "or  was  moving  so  slowly"  as  to  lead  the  plaintiff, 
as  a  prudent  person,  to  believe  it  had  reached  the  depot,  and  was  stationary,  and 
that  the  brakeman  saw  her  attempting  to  alight  before  the  train  had  reached  the 
station,  and  failed  to  warn  her  that  it  was .  dangerous  to  alight,  the  defendant 
was  guilty  of  negligence,  was  proper.*^  An  instruction  that  if  the  conductor,  in 
addition  to  warning  plaintiff  not  to  step  from  the  car  before  she  alighted  there- 
from, "exercised  reasonable  care  to  prevent  her  from  alighting  therefrom,"  she 
could  not  recover,  is  not  error. ^^ 

Warning  Infant  Passenger  Not  to  Alight  from  Moving  Train. — Where 
in  an  action  by  an  infant  passenger  for  personal  injuries  received  by  jumping  off 
a  train  while  in  motion,  it  appeared  that  at  a  previous  trial  failure  to  stop  the 
train  at  the  depot  was  not  considered  negligence,  it  was  proper  for  the  court  in 
its  charge  to  allude  to  the  failure  to  stop  the  train  as  tending  to  show  that  it  was 
the  duty  of  defendant  to  instruct  plaintiff  how  to  act,  and  put  him  on  his  guard 
against  attempting  to  leave  the  train  while  in  motion.*^ 

Invitation  to  Alight  from  Moving  Train. — In  a  passenger's  action  for  in- 
juries sustained  in  alighting  from  a  train,  the  court  should  not  instruct  on  the 
theory  of  the  injuries  having  resulted  from  an  express  or  implied  invitation  to 
get  off  the  train  while  in  motion,  unless  such  issue  is  in  the  case.**  The  in- 
struction must  be  considered  as  a  whole  *'  and  must  be  applicable  to  the  facts 

38.  Assisting  passengers  to  alight. — Mc-  proof  of  plaintiff  being  that  she  was 
Govern  v.  Intevurban  R.  Co.,  136  Iowa  13,  thrown  from  the  steps  of  defendant's  car 
111  N.  W.  412,  13  L.  R.  A.,  N.  S.,  476.  by  "a    sudden    and  violent    jerk"    of  the 

39.  Rearden  v.  St.  Louis,  etc.,  R.  Co.,  train  after  it  had  stopped,  and  while  she 
315  Mo.   105,  114  S.  W.  961.  was  attempting  to  alight,  and  defendant's 

40.  Signal  to  stop  disregarded  by  driver  theory  being  that  she  was  injured  by 
of  street  car. — West  End,  etc.,  St.  R.  Co.  jumping  from  the  train  while  in  motion, 
V.  Mozely,  79  Ga.  463,  4  S.  E.  334.  and  without  invitation,  plaintiff  is  not  en- 

41.  Duty  to  warn  passenger  not  to  titled  to  an  instruction  on  the  theory  of 
alight  from  moving  car. — Smitson  v.  the  injuries  having  resulted  from  an  "ex- 
Southern  Pac.    Co.,  37  Ore.  74,  60  Pac.  907.       press    or    implied    invitation"    to    get    off 

42.  McHugh  V.  St.  Louis  Trans.  Co.,  88  the  train  while  in  motion.  Payne  v.  Nash- 
S.  W.   853,   190  Mo.   85.  ville,  etc.,  R.  Co.,  61  S.  W.  86,  106  Tenn. 

43.  Warning  infant  passenger  not  to  (23  Pickle)  167.  See  ante,  "Conformity 
alight  from  moving  train. — Hemmingway      to  Pleadings  and  Issues,"  §  3329. 

V.  Chicago,  etc.,  R.  Co.,  73  Wis.  43,  37  N.  45.  In  an  action  by  a  passenger  for  per- 

W,  804,  7  Am.   St.  Rep.  833.  sonal  injuries   sustained  in  jumping  off  a 

44.  Invitation  to  alight  from  moving  moving  train  under  the  direction  of  de- 
train.— The  theory  of  the  declaration  and  fendant's  porter,  an  instruction  that  "car- 

3   Car— 67 
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of  the  case.*^ 

What  Amounts  to  Invitation  to  Alight. — In  an  action  for  injuries  received 
by  a  passenger  while  attempting  to  alight  from  a  train,  it  was  not  error  to  refuse 
to  instruct  that  the  brakeman's  calling  the  station  and  the  actual  stopping  of  the 
train  do  not  warrant  a  finding  that  defendant  negligently  led  plaintiff  to  suppose 
the  train  had  reached  the  place  for  her  to  alight,  where  there  were  other  circum- 
stances bearing  on  the  question  whether  plaintiff  supposed  the  train  had  reached 
the  station.*''    " 

Alighting  from  Moving  Train  or  Car  Generally. — In  a  passenger's  action 
for  injuries  sustained  in  alighting  from  a  moving  train  or  car,  the  instruction 
should  not  declare  in  effect  that  the  carrier's  negligence  was  established  by  the 
movement  of  the  train,  without  reference  to  whether  or  not  the  act  of  moving 
was  the  act  of  the  defendant,  as,  for  instance,  where  the  failure  to  stop  was  due 
to  a  passenger  pulling  the  bell  rope,*^  and  should  not  hypothesize  defendant's 
negligence  on  plaintiff's  belief  under  the  circumstances  and  not  on  the  behef  of 
a  reasonably  prudent  person.*^ 

Injury  after  Alighting  Generally. — An  instruction  that,  "after  plaintiff 
alighted"  in  the  street  from  defendant's  car,  defendant  ceased  to  owe  him  any 
duty,  and  if  the  jury  believe  "that  plaintiff  was  injured  by  a  backward  move- 
ment" toward  the  car  on  his  own  part,  caused  by  an  approaching  vehicle,  de- 
fendant was  not  liable,  should  be  modified  to  read  "if  plaintiff  alighted,"  and 


riers  of  passengers  by.,  steam  are  held  to 
the  highest  degree  of  care,  and  are  respon- 
sible for  the  smallest  negligence  to  such 
passengers,"  is  not  reversible  error,  where 
the  other  instructions  made  clear  the 
predicate  for  the  cause  of  action,  and  un- 
der the  instructions,  as  a  whole,  the  jury 
could  not  have  taken  the  instruction  as 
referring  to  the  conduct  of  the  porter. 
St.  Louis,  etc.,  R.  Co.  v.  Leamons,  82  Ark. 
504,  102  S.   W.   363. 

46.  In  an  action  against  a  common  car- 
rier for  injuries  received  by  a  passenger 
who,  being  carried  past  his  station  alights 
from  a  moving  train,  following  the  ad- 
vise of  the  conductor,  the  following  in- 
struction was  given:  "The  court  instructs 
the  jury  that  the  law  in  tenderness 
of  human  life  and  limbs,  holds  rail- 
road companies  liable  for  the  slightest 
negligence,  and  compels  them  to  repel  by 
satisfactory  proofs  every  imputation  of 
such  negligence.  When  carriers  under- 
take to  convey  passengers  by  the  power- 
ful but  dangerous  agency  of  steam,  pub- 
lic policy  and  safety  require  that  they  be 
held  to  the  greatest  possible  care  and 
diligence.  Any  negligence  or  default  in 
such  cases  makes  such  carriers  liable  in 
damages  under  the  statute."  Held,  this 
instruction  is  correct  as  a  general  proposi- 
tion of  law,  but  to  make  it  applicable  to 
the  facts  in  the  present  case,  it  should 
have  been  qualifted  with  some  such  lan- 
guage as  follows:  "Provided,  however, 
such  negligence  is  the  proximate  cause  of 
the  injury  complained  of."  Farley  v. 
Norfolk,  etc.,  R.  Co.,  67  W.  Va.  350,  67 
S.  E.  1116.  See  ante,  "Applicability  to 
Evidence,"  §§  3330-3322. 

47.  What  amounts  to  invitation  to 
alight. — Barry  v.  Boston,  etc.,  R.  Co.,  172 
Mass.    109,    51   N.   E.   518. 


48  Alighting  from  moving  train  or  car 
generally. — In  an  action  against  a  rail- 
road company  for  injuries  to  a  passenger 
while  getting  off  a  train  at  her  destina- 
tion, it  appeared  that  no  stop  was  made, 
but  that  the  train  was  kept  in  motion  by 
a  passenger  who  pulled  the  bell  rope. 
Plaintiff  saw  the  rope  pulled,  knew  it 
was  pulled  by  a  passenger,  remonstrated 
with  him,  but  left  the  train  while  in  mo- 
tion. The  jury  was  instructed  that,  if  the 
place  was  a  regular  stopping  place  for 
passengers,  it  was  defendant's  duty  to 
stop;  that  failure  to  do  so  was  a  viola- 
tion of  public  duty;  and  any  one  injured 
thereby  could  recover,  though  it  appeared 
that  one  not  an  employee  of  defendant 
had,  by  pulling  the  bell  rope,  caused  the 
train  to  move.  Held,  that  this  was  error, 
as  it  declared,  in  effect,  that  defendant's 
negligence  was  established  by  the  move- 
ment of  the  train,  without  reference  to 
whether  or  not  the  act  of  moving  was 
the  act  of  defendant.  Mississippi,  etc.,  R. 
Co.  V.  Harrison,  66  Miss.  419,  G  So.  319, 14 
Am.  St.  Rep.  573. 

49.  In  an  action  for  injuries  to  a  pas- 
senger, a  charge  that  plaintiff  was  enti- 
tled to  recover  if  defendant  negligently 
moved  the  train  more  rapidly  after  slow- 
ing down  at  the  station  at  which  plain- 
tiff wished  to  alight,  provided  plaintiff 
acted  on  the  slower  motion  of  the  train 
and  attempted  to  get  off,  and  such  slower 
motion  was  such  as  to  make  plaintiff  be- 
lieve that  it  was  safe  to  act  upon  it,  and 
the  injury  was  occasioned  by  the  in- 
creased speed,  was  bad,  in  that  it  hypo- 
thesized defendant's  negligence  on  plain- 
tiff's belief  under  the  circumstances,  and 
not  on  the  belief  of  a  reasonably  prudent 
person.  Sweet  v.  Birmingham  R.,  etc., 
Co.,  39  So.  767,  145  Ala.  667. 
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"that  plaintiff  was  thereafter  injured ;"  plaintiff's  evidence  being  that,  as  he 
was  in  the  act  of  alighting  from  the  front  car,  and  while  one  foot  was  still  on 
the  car,  the  cars  gave  a  sudden  lurch,  and  he  was  struck  by  the  trailer.^o 

Passenger  Crossing  Track  after  Alighting. — See  post,  "Providing  Safe 
Place  or  Means  for  Alighting,"  §  3354. 

§  3353.  Starting  or  Moving  Train  While  Passenger  Alighting. — In  an 

action  for  injuries  to  an  alighting  passenger  from  the  starting  of  the  car,  the 
charge  must  hypothesize  that  the  starting  of  the  car  was  the  proximate  cause  of 
the  injury,5i  must  properly  state  the  issues, ^^  m^st  be  supported  by  the  evi- 
dence,^ must  be  clear  and  definite,^*  must  not  be  misleading,s°  or  contradictory 


50.  Injury    after    alighting    generally 

Rehearing,  78  S.  W.  317,  25  Ky.  L.  Rep. 
1587,  denied  in  Louisville  R.  Co.  v:  Meg- 
lemery,  79  S.  W.  387,  35  Ky.  L.  Rep. 
2063. 

51.  Starting  or  moving  train  while  pas- 
senger alighting. — In  an  action  for  injuries 
to  an  alighting  passenger  from  the  start- 
ing of  the  car,  an  instruction  that  plain- 
tiff would  be  entitled  to  recover  if  the  car 
was  negligently  started  was  erroneous, 
for  failing  to  hypothesize  that  the  start- 
ing of  the  car  was  the  proximate  cause 
of  the  injury.  Birmingham  R.,  etc.,  Co. 
V.  Moore,  163  Ala.  43,  50  So.  115. 

In  an  action  by  a  passenger  for  in- 
juries, an  instruction  that,  if  the  jury 
found  that  the  street  car  came  to  a  full 
stop  to  allow  passengers  to  alight,  and 
thereupon  plaintiff,  using  due  care,  at- 
tempted to  get  off  the  car,  but  while  at- 
tempting so  to  do  the  car  was  started  by 
a  servant  of  the  street  car  company,  by 
reason  of  which  the  plaintiff  was  thrown 
to  the  ground  and  injured,  the  finding 
should  be  for  the  plaintiff,  was  properly 
given.  United  R.,  etc.,  Co.  v.  Rosik,  68 
Atl.  511,  107  Md.  138. 

52.  Must  properly  state  issues. — In  an 
action  for  injuries  to  a  street  car  pas- 
senger while  alighting,  the  issue  being 
whether  the  car  started  while  plaintiff 
was  getting  off,  or  whether  she  merely 
caught  her  foot  on  something,  a  charge 
which  stated  that  it  was  unnecessary  to 
define  negligence  in  general,  and  that  if 
the  car  started  up  after  coming  to  a  stop, 
while  plaintiff  was  in  a  position  of  dan- 
ger, from  which  the  starting  of  the  car 
would  have  a  tendency  to  throw  her,  it 
was  negligence,  and  plaintiff  should  re- 
cover, but  if  plaintiff  simply  slipped  in 
alighting  from  the  car,  while  it  was  stand- 
ing still,  there  was  no  negligence,  and 
plaintiff  could  not  recover,  properly  sub- 
mitted the  issues.  Cummings  v.  Detroit 
United  Railway,  163  Mich.  304,  128  N.  W. 
206. 

The  day  following  an  injury  to  a  pas- 
senger while  she  was  suffering  therefrom, 
an  agent  of  the  carrier  procured  from  her 
a  statement  signed  by  a  friend  at  her  di- 
rection to  the  effect  that  the  car  suddenly 
started  after  it  had  come  to  a  stop,  and 
after  leaving  the  hospital,  she  filed  her 
original   petition   containing   a   similar   al- 


legation. Some  weeks  thereafter  a  dep- 
osition of  the  motorman  having  been 
taken,  plaintiff  filed  an  amended  petition, 
alleging  that  the  injury  occurred  by  rea- 
son of  a  sudden  jerk  while  the  car  was 
being  brought  to  a  stop.  Held,  that  in 
view  of  the  answer,  which  was  a  general 
denial,  and  the  theory  on  which  the  case 
was  tried  by  defendant,  that  plaintiff  was 
not  injured  while  alighing  from  the  car, 
but,  if  at  all,  by  falling  some  distance 
from  the  place  of  alighting,  a  reference 
in  the  charge  to  the  duty  of  defendant  in 
respect  to  a  sudden  start  after  a  full  stop 
and  its  duty  in  respect  to  bringing  the 
car  to  a  stop  and  keeping  its  gates  open 
in  the  meantime  was  not  reversible  error. 
Van  Vranken  v.  Kansas  City  Elev.  R.  Co., 
114  Pac.  203.  84  Kan.  387. 

53.  Conformity  to  Evidence. — In  an  ac- 
tion for  death  of  a  passenger,  claimed  to 
have  been  caused  by  a  sudden  jerk  of  a 
street  car  while  he  was  alighting,  a  pas- 
senger testified  for  the  company  that,  to 
the  best  of  his  recollection,  the  car  stop- 
ped at  the  crossing.  All  of  the  com- 
pany's testimony  was  not  introduced  to 
show  that  the  car  so  stopped.  Held, 
that  a  charge  that  some  of  the  testimony 
offered  by  the  company  tended  to  show 
that  the  ca"r  stopped  at  the  crossing  was 
not  erroneous.  Birmingham  R.,  etc.,  Co. 
V.  James,  35  So.  847,  131  Ala.  120.  See  ante, 
"Applicability  to  Evidence,"   §§   3330-3332. 

54.  Clearness. — Grace  v.  St.  Louis  R. 
Co.,  156  Mo.  295,  56  S.  W.  1121.  See  ante, 
"Clearness  and  Definiteness,"  §  3324. 

55.  Misleading  instructions. — Louisville, 
etc.,  R.  Co.  V.  Eakin,  103  Ky.  465,  30  Ky. 
L.  Rep.  736,  933,  45  S.  W.  539,  46  S.  W. 
496,  47  S.  W.  873.  See  ante,  "Misleading 
Instructions,"    §   3326. 

In  an  action  for  injury  to  a  passenger 
on  a  street  car  as  he  was  alighting,  the 
court  instructed  that  he  could  not  recover 
on  the  theory  that  the  power  was  apfilied, 
and  the  car  started  up  and  he  was  thrown, 
before  the  car  had  stopped.  Held,  that 
this  was  not  liable  to  be  understood  by 
the  jury  as  not  precluding  recovery  if  the 
car  merely  started  up  after  it  had  slowed 
down,  but  before  it  had  stopped.  Hast- 
ings V.  Boland,  98  N.  W.  1017,  136  Mich. 
240. 

Obvious  reference  to  starting  engine 
by  engineer. — In  an  action  by  a  passenger 


§  3353 


CARRIERS. 


2990 


in  stating  the  negligence  charged,^*  must  not  give  undue  prominence  to  facts  not 
a  part  of  the  act  of  negligence,^^  must  not  be  on  matters  which  have  no  tendency 
to  effect  plaintiff's  claim, s*  and  must  not  invade  the  province  of  the  jury.-'^ 

Modification  of  Requests. — In  such  action  the  court  may,  of  course,  modify 
a  requested  instruction  so  that  it  shall  state  the  law  correctly,®"  and  may  strike 
out  words  which  do  not  change  it  with  reference  to  the  acts  of  negligence  com- 
plained of.*i 

Curing  Error. — Error  in  an  instruction  in  such  case  may  be  cured  by  a  subse- 
quent instruction  which  correctly  states  the  law  and  makes  clear  the  uncertainty 
in  the   former  ^^   or  by  the  court's  subsequently  withdrawing  or  modifying  a 


for  personal  injuries  received  by  the  sud- 
den jerking  of  a  train  as  the  passenger 
was  alighting,  it  is  not  error  to  charge 
that  even  though  the  conductor  is  not 
bound  to  assist  female  passengers  in  alight- 
ing from  the  car,  the  servants  or  agents 
of  the  company  must  not  be  at  fault  as 
such  charge  obviously  has  reference  to 
the  sudden  starting  of  the  engine  by  the 
engineer.  Central  R.  Co.  v.  Whitehead, 
74    Ga.   441. 

56.  Contradiction  in  stating  negligence. 
— A  petition  alleged  that  the  brakeman 
called  plaintiff's  station;  that  the  car 
stopped;  that  plaintiff,  while  attempting 
to  alight,  was  thrown  off,  by  the  sudden 
starting  of  the  car;  and  that  "defendant 
was  negligent  in  stopping  the  car  where 
it  did,  and  in  inviting  and  permitting  pas- 
sengers to  leave  the  train."  The  first 
paragraph  of  an  instruction  stated  the 
negligence  charged  in  the  language  of  the 
petition.  Another  paragraph  told  the  jury 
that  they  might  find  defendant  negligent 
if,  when  plaintiff  attempted  to  alight,  the 
brakeman  failed  to  warn  him  that  the 
train  had  not  yet  reached  the  station,  and 
plaintiff  could  not  see  that  the  train  was 
not  at  the  station,  and,  while  exercising 
ordinary  care,  he  was  thrown  off  and  in- 
jured by  the  starting  of  the  'car.  Held, 
that  the  instructions  were  not  contradic- 
tory in  stating  the  negligence  charged. 
Devine  v.  Chicago,  etc.,  R.  Co.,  69  N.  W. 
1042,  100  Iowa  692. 

57.  Undue  prominence  to  facts  not  part 
of  negligence. — An  instruction  that  the 
ne.gligence  charged  is  that  the  conductor 
of  defendant's  car  stopped  it  to  permit 
plaintiff  to  alight,  and  while  she  was 
alighting  suddenly  started  it,  throwing 
her  down  and  injuring  her,  is  not  objec- 
tionable as  placing  stress  on  the  stopping 
of  the  car  as  part  of  the  act  of  negligence. 
Peck  V.  St.  Louis  Trans.  Co.,  77  S.  W. 
736,  '178   Mo.   617. 

58.  Matters  not  eiffecting  plaintiff's 
claim. — An  instruction  in  an  action  by  a 
passenger  against  a  street  railroad,  for 
injuries  received  by  starting  the  car  while 
she  was  alighting,  that  it  was  the  duty  of 
the  company  to  carry  the  passenger  to  her 
place  of  destination,  is  not  erroneous,  as 
being  on  a  matter  having  no  tendency  to 
prove  plaintiff's  claim.  .Tudgment  99  111. 
App.    591,    affirmed    in    West    Chicago    St. 


R.   Co.  V.   Lieserowitz,   64   N.   E.   718,   197 
111.  607. 

59.  Invading  province  of  jury. — In  an 
action  for  injuries  to  a  passenger,  instruc- 
tions stating  in  effect  that  defendant  was 
guilty  of  negligence  if  it  slowed  up  its 
train  to  receive  a  passenger,  and  after  so 
slowing  up  moved  off  more  rapidly  with- 
out seeing  that  plaintiff,  who  was  wishing 
to  get  off,  was  not  in  a  position  of  peril, 
were  bad,  in  that  they  took  from  the 
jury  the  question  of  defendant's  negli- 
gence. Sweet  V.  Birmingham  R.,  etc.,  Co., 
39   So.   767,   145   Ala.   667. 

60.  Modification  of  requests. — In  an  ac- 
tion against  a  street  railroad  for  personal 
injuries  to  a  passenger,  and  offered  in- 
struction that  if  plaintiff  stepped  to  the 
footboard  of  the  car  while  it  was  still  in 
motion,  and  on  that  account  was  thrown 
to  the  street  and  injured,  he  could  not  re- 
cover, was  properly  modified  by  making 
it  further  necessary  to  his  nonrecovery 
that  he  failed  to  use  ordinary  care  since, 
as  matter  of  law,  it  is  not  always  negli- 
gence to  attempt  to  get  off  a  car  when  it 
is  in  motion.  United  R.,  etc.,  Co.  v.  Rosik, 
68  Atl.  511,  107  Md.  138.  See  ante,  "Re- 
quests for  Instructions,"  §  3327. 

61.  In  an  action  for  injuries  to  a  pas- 
senger in  alighting  from  a  car,  an  instruc- 
tion that  the  only  charge  which  plaintiff 
brings  against  defendant  is  that  the  car 
had  come  to  a  full  stop  for  the  purpose 
of  letting  plaintiff  get  off,  and  those  in 
charge,  being  defendant's  employees,  neg- 
ligently started  the  car  with  a  sudden 
motion  while  plaintiff  was  in  the  act  of 
getting  off,  and  in  determining  defend- 
ant's liability  the  jury  must  not  consider 
any  other  question  of  negligence,  was  not 
erroneously  modified  by  striking  out  "for 
the  purpose  of  letting  plaintiff  get  off." 
McCaffery  v.  St.  Louis,  etc.,  R.  Co.,  90  S. 
W.  816,  192  Mo.  144. 

62.  Curing  error.— Grace  v.  St.  Louis  R. 
Co.,  56  S.  W.  1121,  156  Mo.  295.  See  ante, 
"Curing   Error,"    §§    3335-3336. 

In  an  action  against  a  street  railway 
company  for  injuries  to  plaintiff  caused 
by  suddenly  starting  a  car  on  which  he 
was  a  passenger  after  slowing  it  down 
to  allow  him  to  alight,  indefiniteness  in 
instructing  that  it  was  the  duty  of  defend- 
ant's servants  to  exercise  a  high  degree 
of  care  to  so  control  its  cars  as  to  enable 
plamtiff   to   alight   safely   at   his   point   of 
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Ftatement  in  its  charge.®^ 

Theories  of  Case. — In  a  passenger's  action  to  recover  for  injuries  sustained 
in  alighting,  the  court  should  give  a  requested  instruction  embodying  a  theory  of 
the  case  not  covered  in  the  general  charge ;  ^*  but  the  instruction  must  not  be 
confused  or  contradictory  in  that  it  includes  two  theories  of  plaintiff's  case.^' 

Degree  of  Care  Generally. — In  a  passenger's  action  for  injuries  sustained 
by  a  sudden  starting  or  moving  of  the  train  or  car  while  the  passenger  was  in  the 
act  of  alighting,  the  charge  must  not  state  the  degree  of  care  required  of  the 
carrier  too  broadly;*^    it  must  not  impose  on  the  conductor  an  absolute  duty  to 


destination  is  cured  by  also  instructing 
that,  if  plaintiff  signified  his  desire  to  stop 
at  a  certain  street,  and  the  usual  place 
of  stopping  at  such  street  for  a  car  going 
north  was  at  the  north  crossing,  then  the 
gripman,  in  the  exercise  of  a  high  degree 
of  care,  was  not  required  to  slow  up  or 
attempt  to  stop  south  of  such  north  cross- 
ing, though  plaintiff  left  his  seat,  and  got 
down  on  the  running  board.  Grace  v.  St. 
Louis  R.  Co.,  56  S.  W.  1121,  156  Mo.  295. 

63.  In  an  action  for  death  of  a  passen- 
ger, claimed  to  have  been  caused  by  a 
sudden  jerk  of  the  car  while  he  was 
alighting  therefrom,  a  witness  testified 
that  the  car  slowed  up  almost  to  a  stand- 
still, it  being  hard  to  tell  whether  it  was 
going  or  standing  still.  The  court 
charged  that  some  vitnesses  testified  that 
the  car  so  nearly  stopped  that  its  motion 
was  almost  imperceptible,  but  subse- 
quently withdrew  the  statement,  saying 
merely  that  some  of  the  testimony  tended 
to  show  that  the  car  slowed  up.  Held 
not  error.  Birmingham  R.,  etc.,  Co.  v. 
James,   25   So.  847,   121  Ala.   120. 

64.  Theories  of  case. — In  an  action  by  a 
passenger  against  a  street  railroad  com- 
pany to  recover  a  personal  injury,  it  ap- 
peared that,  after  stoping  at  the  place 
where  plaintiff  intended  to  alight,  pur- 
suant to  a  signal  from  her  companion,  the 
car  started  up  before  she  got  off;  that  in 
response  to  a  signal  it  again  stopped, 
after  moving  about  its  length,  with  som.e- 
thing  of  jerk;  that  at  that  time  plaintiff 
was  standing  on  the  platform  or  near  the 
door,  and  was  thrown  down  by  the  jerk 
and  seriously  injured.  There  was  evidence 
ending  to  show  that  plantiff  was  still  in 
her  seat  when  the  car  started  after  the 
stop,  and  that  she  moved  to  the  door 
afterward,  while  the  car  was  in  motion. 
Held,  that  it  was  error  to  refuse  an  in- 
struction asked  by  defendant  that  if  the 
jury  found  such  to  be  the  fact,  and  that  the 
car  stopped  at  the  crossing  a  reasonable 
length  of  time  to  allow  passengers  to 
alight,  and  the  motorman  exercised 
proper  care  under  the  circumstances  in 
making  the  second  stop,  plaintiff  could 
not  recover,  even  though  there  was  a  jerk 
which  caused  plaintiff  to  fall.  St.  Louis 
Trans.  Co.  v.  Thompson,  137  Fed.  713,  70 
C.  C.  A.  405. 

Under  such  evidence,  the  jury  should 
have  been  instructed  that  if  the  circum- 
stances were   such  that  the   conductor,  in 


the  exercise  of  the  utmost  care,  was  au- 
thorized to  call  for  the  emergency  stop, 
and  if  that  stop  was  made  with  the  ut- 
most care  there  could  be  no  recovery, 
and  the  failure  to  so  instruct  was  error. 
St.  Louis  Trans.  Co.  v.  Thompson,  137 
Fed.  713.  70  C.  C.  A.  405. 

65.  In'  an  action  for  injury  to  a  street 
car  passenger  the  court  instructed  that 
the  gist  of  the  action  was  an  injury  by  the 
company's  negligently  starting_  the  car 
while  the  passenger  was  alighting;  that, 
to  warrant  a  recovery,  it  must  be  shown 
that  the  passenger  was  injured  as  the 
proximate  result  of  the  negligent  starting 
of  the  car;  that  it  was  for  the  jury  to  de- 
termine whether  the  defendant  was  neg- 
ligent in  the  alleged  starting  of  the  car, 
and  whether  the  injuries  were  caused 
thereby;  and  that  they  might  consider 
whether  the  car  was  fully  stopped,  and 
whether  there  was  a  sufficient  length  of 
time  for  the  passenger  to  safely  alight,  and 
whether  the  car  was  so  crowded  as  to 
make  it  difficult  for  her  to  depart;  that  it 
was  the  company's  duty  to  stop  its  cars 
long  enough,  and  to  provide  facilities,  for 
a  safe  alighting;  and  that,  if  the  car  did 
not  start  while  the  passenger  was  getting 
off,  but  that  she  fell  from  some  other 
cause,  plaintiff  could  not  recover.  Held, 
that  the  instruction  was  not  objectionable, 
as  confused  and  contradictory,  in  that  it 
included  two  theories  of  plaintiff's  cause 
of  action.  Indianapolis  St.  R.  Co.  v. 
Hockett,  66  N.  E.  39,  159   Ind.  677. 

An  instruction  that  it  was  the  duty  of 
defendant  carrier  to  stop  its  train  so  that 
plaintiff  could  alight  upon  the  platform, 
and  if  it  failed  to  do  so,  and  plaintiff  was 
without  fault,  to  find  for  plaintiff,  was 
not  susceptible  of  the  construction  that  it 
required  the  carrier  to  stop  the  train  un- 
til plaintiff  had  alighted  therefrom.  St. 
Louis,  etc.,  R.  Co.  v.  Briggs,  87  Ark.  581, 
113   S.   W.   644. 

66.  Degree  of  care  required  of  carrier. — 
In  an  action  by  a  passenger  against  a 
street  car  company  for  injuries  sustained 
by  a  sudden  starting  of  the  car  while 
plaintiff  was  in  the  act  of  alighting,  an 
instruction  that  "defendant  owed  to  plain- 
tiff the  duty  of  exercising  the  utmost  care 
and  vigilance  to  permit  her  to  alight  in 
safety"  was  properly  refused,  as  it  states 
the  degree  of  care  required  of  defendant 
too  broadly.  Jackson  v.  Grand  Ave.  R. 
Co.,    118   Mo.    199,   24   S.   W.   192. 
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see  that  no  passenger  was  alighting ;  *'^  but  it  is  proper  to  charge  that,  in  provid- 
ing for  the  safety  of  passengers,  it  is  the  duty  of  the  company  "to  use  such 
means  and  foresight  as  persons  of  the  greatest  care  and  prudence  would  usually 
use  in  similar  cases,"  ^s  and  that  it  was  defendant's  business  to  know  before 
starting  the  car  whether  the  passengers  getting  off  the  car  were  in  a  position  to 
be  injured ;  and  that  it  would  be  negligence  to  start  the  car  suddenly  under  such 
circumstances  without  exercising  every  precaution  for  the  safety  of  those  who 
might  be  alighting  from  the  car.^^ 

Reasonable  Time  to  Alight. — In  a  passenger's  action  for  injuries  sustained 
by  reason  of  the  starting  or  moving  of  the  car  while  he  is  alighting,  where  there 
is  evidence  authorizing  it,''"  it  is  proper  to  charge  that,  if  plaintifif  was  rightfully 
in  the  car,  it  was  the  carrier's  duty  to  cause  the  car  to  remain  standing  long 
enough  to  enable  him  to  leave  it  in  safety,  by  the  exercise  of  ordinary  care.'^^ 


67.  Duty  to  see  that  no  passenger  alight- 
ing.— An  instruction,  in  an  action  for  in- 
juries to  a  street  car  passenger,  caused 
by  the  sudden  starting  of  the  car  on  sig- 
nal of  the  conductor  while  the  passenger 
was  alighting,  that  the  conductor  must 
see  that  no  passenger  was  alighting  was 
erroneous,  as  imposing  on  the  conductor 
an  absolute  duty  instead  of  the  duty  of 
exercising  the  highest  degree  of  care. 
Louisville,  etc.,  Tract.  Co.  v.  Korbe,  175 
Ind.  450,  93  N.  E.  5,  94  N.  E.  768,  revers- 
ing judgment  90   N.   E.  483. 

In  an  action  for  injuries  to  a  street  car 
passenger  while  alighting,  an  instruction 
that  it  was  the  duty  of  the  conductor  to 
see  that  no  passenger  was  in  the  act  of 
alighting  therefrom,  or  in  a  dangerous 
position,  before  putting  the  car  in  motion, 
was  erroneous  as  leading  the  jury  to  be- 
lieve that  it  was  the  absolute  duty  of  the 
conductor  to  know  that  plaintiff  was 
alighting  when  it  was  put  in  motion,  re- 
gardless of  whether  such  conductor  had 
an  opportunity  to  know  such  fact,  and 
without  regard  to  whether,  if  he  had 
exercised  the  care  which  the  law  required, 
he  could  have  known  that  she  was  leav- 
ing the  car.  Louisville,  etc..  Tract.  Co.  v. 
Korbe,  175  Ind.  450,  94  N.  E.  768,  denying 
rehearing  and  petition  to  remand  93  N. 
E.   5. 

68.  Texas,  etc.,  R.  Co.  v.  Miller,  79  Tex. 
78,  15  S.  W.  264,  23  Am.  St.  Rep.  308,  11 
L.  R.  A.  395. 

69.  In  an  action  against  a  cable  car  com- 
pany for  injuries  received  in  alighting 
from  a  car  alleged  to  have  been  prema- 
turely started,  after  instructing  the  jury 
that  common  carriers  of  passengers  must 
use  such  vigilance  and  foresight  as  they 
can,  under  the  circumstances,  in  view  of 
the  character  and  mode  of  conveyance 
adopted,  to  prevent  accidents,  it  was  not 
improper  to  instruct  that  "it  was  the  de- 
fendant's business  to  know,  before  start- 
ing up  the  car,  whether  passengers  get- 
ting off  or  on  the  car  were  in  a  position 
to  be  injured,  and  it  would  be  negligence 
to  start  the  car  suddenly,  under  such  cir- 
cumstances, without  exercising  every  pre- 
caution for  the  safety  of  those  who  might 


be  getting  oflf  or  on.''     Tobin  v.  Omnibus 
Cable   Co.,   34   Pac.   124,   99   Cal.  xix. 

70.  Evidence  authorizing. — In  an  action 
against  a  street  car  company  for  injuries 
by  failing  to  give  a  passenger  sufficient 
time  to  alight,  an  instruction  that,  if  the 
employees  knew  plaintiff  was  attempting 
to  alight,  it  was  their  duty  to  give  her  a 
reasonable  time  to  do  so,  was  properly 
given,  where  there  was  some  evidence  au- 
thorizing it.  Central  Kentucky  Tract.  Co. 
V.  Chapman   (Ky.),  124  S.  W.  830. 

In  an  action  against  a  street  railroad 
for  injuries  to  a  passenger,  a  girl  thirteen 
years  of  age,  it  appeared  that  she  had 
with  her  a  bundle  which  was  a  large  one 
for  a  child  of  her  size,  and  that,  while  she 
was  alighting  with  it  and  had  one  foot  on 
the  step  and  one  on  the  ground,  the  car 
suddenly  started  by  the  conductor,  who 
was  looking  at  her;  and  the  court  in- 
structed that  it  was  the  duty  of  defend- 
ant's servants  not  to  start  the  car  un- 
til plaintiff  had  an  opportunity  to  alight 
therefrom  with  reasonable  safety,  and 
that  if,  when  she  was  in  the  act  of  alight- 
ing and  exercising  ordinary  care,  defend- 
ant's servants  suddenly  started  the  car 
before  she  had  an  opportunity  to  alight 
with  reasonable  safety,  and  by  reason 
thereof  she  was  injured,  she  was  en- 
titled to  recover.  Held,  that  the  instruc- 
tion was  not  erroneous  on  the  ground 
that  the  court  should  have  told  the  jury 
that  it  was  the  duty  of  the  conductor  not 
to  start  the  car  until  plaintiff  had  a  rea- 
sonable opportunity  to  alight  therefrom 
with  safety;  the  evidence  not  showing 
any  unreasonable  delay  on  the  part  of 
plaintiff,  and  the  jury  being  required 
to  find,  as  precedent  to  a  recovery  by 
plaintiff,  that  the  car  did  not  start  un- 
til she  had  an  opportunity  to  alight  by  the 
exercise  of  ordinary  diligence.  Louisville 
R.  Co.  V.  Owens,  97  S.  W.  356,  29  Ky.  L. 
Rep.  1294. 

71.  Duty  to  keep  car  standing  reason- 
able time. — Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  543,  21  N.  E.  31,  12  Am. 
St.  Rep.  443. 

In  an  action  against  a  street  railway 
for  injuries  owing  to  the  starting  of  a  car 
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that  the  plaintiff  is  entitled  to  a  reasonable  time  to  leave  the  car/^  that  what 
constitutes  such  a  reasonable  time  depends  upon  the  age  and  physical  condition 
of  the  passenger  '^^  and  whether  he  is  encumbered  with  bundles,  etc./*  and  is  a 


while  plaintiff  was  alighting  therefrom, 
the  court  instructed  that,  if  plaintiff  was 
injured  because  of  the  starting  of  the  car 
before  she  could  leave  it  in  safety  by  the 
exercise  of  ordinary  care,  the  law  was  for 
the  plaintiff,  and  the  jury  should  so  find. 
Held,  that  the  instruction  was  not  erro- 
neous on  the  ground  that  the  court 
should  have  defined  the  degree  of  care 
which  the  law  imposed  on  the  carrier. 
Henning  v.  Louisville  R.  Co.,  74  S.  W. 
209,  24  Ky.  L.  Rep.  2419. 

In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger, 
claimed  to  h^ve  been  caused  by  starting 
the  car  after  it  had  stopped  and  when  she 
was  about  to  get  off,  the  court  charged 
the  jury,  without  objection,  that  the  only 
question  for  them  to  determine  was 
whether,  in  getting  off  the  car,  plaintiff, 
before  she  had  an  opportunity  to  alight, 
was  thrown  to  the  street  by  a  jerk  caused 
by  defendant's  employees.  Thereafter,  at 
the  close  of  the  whole  charge,  in  response 
to  a  request  by  plaintiff  to  further  charge, 
the  court  stated  that  he  would  modify 
his  charge,  and  thereupon  charged  that  if 
the  jury  found  the  car  had  stopped,  and 
that  plaintiff  was  preparing  to  alight,  and 
the  car  gave  a  start  or  jerk  before  she  had 
a  reasonable  opportunity  to  do  so,  unless 
the  start  or  jerk  was  satisfactorily  ex- 
plained by  defendant,  it  was  guilty  of  neg- 
ligence, and  it  was  not  incumbent  on 
plaintiff  to  prove  what  caused  the  same. 
Held,  that  this  could  not  be  treated  as  a 
charge  that,  if  the  jury  found  that  plain- 
tiff's version  of  the  case  was  true,  defend- 
ant was  liable  as  a  matter  of  law.  Judg- 
ment, 86  N.  Y.  S.  85,  90  App.  Div.  313,  af- 
firmed in  Bente  v.  Metropolitan  St.  R. 
Co.,   72   N.   E.   1139,  180   N.   Y.   519. 

Plaintiff  pulled  off  of  car  by  brakeman. 
— In  an  action  for  injuries  sustained  in 
getting  off  a  train,  an  instruction  that,  if 
the  train  did  not  stop  long  enough  to  al- 
low plaintiff  to  get  off,  and  while  she  was 
standing  on  the  platform  defendant's 
brakeman  pulled  her  off,  whereby  she  was 
injured,  then  plaintiff  can  recover,  is  not 
defective,  where,  in  another  paragraph, 
the  court  told  the  jury  that,  under  such 
a  state  of  facts,  the  plaintiff  could  not  re- 
cover if  guilty  of  contributory  negligence. 
Owens  V.  Kansas,  etc.,  R.  Co.,  95  Mo.  169, 
8   S.  W.  350,  6  Am.  St-  Rep.  39. 

72.  Plaintiff  entitled  to  reasonable  time. 
—Toledo,  etc.,  R.  Co.  v.  Baddeley,  54  111. 
19,  5  Am.  Rep.  71. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  by  the  starting  of 
the  train  while  he  was  alighting,  an  in- 
struction that  it  was  the  duty  of  the  car- 
rier to  stop  the  train  a  sufficient  time  to 
permit  passengers  to  leave  the  car  with 
safety  was  properly  modified  by  changing 


the  word  "sufficient"  to  "reasonable.'' 
Barringer  v.  St.  Louis,  etc.,  R.  Co.,  85  S. 
W.  94,  87  S.  W.  814,  73  Ark.  548. 

A  railroad  company  must  hold  its  pas- 
senger train  long  enough  at  a  station  to 
permit  all  its  passengers  to  alight  with 
safety,  but  without  unnecessary  delay; 
and  an  instruction  in  an  action  for  the 
death  of  a  passenger,  in  alighting  from 
defendant's  train,  that  defendant  must 
hold  its  train  long  enough  for  passengers 
to  leave  the  train  and  reach  the  station 
platform  "with  ease,"  is  misleading. 
Louisville,  etc.,  R.  Co.  v.  Eakin,  103  Ky. 
465,  45  S.  W.  529,  20  Ky.  L.  Rep.  736,  933. 
Dissenting  opinion,  46  S.  W.  496,  47  S. 
W.  872. 

73.  In  an  action  by  a  passenger  for  in- 
juries, an  instruction  that  the  passenger 
is  entitled  to  a  reasonable  time  to  leave 
the  car,  and  what  will  constitute  such 
time  depends  on  the  age  and  physicial 
condition  of  the  passenger,  is  not  errone- 
ous as  inferring  that  the  age  and  decrepi- 
tude of  a  passenger  must  determine  the 
time.  Toledo,  etc.,  R.  Co.  v.  Baddeley,  54 
111.   19,  5  Am.  Rep.  71. 

74.  Passenger  encumbered  with  bun- 
dles.— Plaintiff's  wife  was  injured  by  a 
fall  while  alighting  from  a  train,  and  she 
testified  that  she  had  several  bundles,  and 
started  to  get  off  as  soon  as  she  could 
after  the  train  stopped.  The  court 
charged  the  jury  to  find  for  plaintiff  if  his 
wife  used  reasonable  diligence  to  get  off, 
conditioned  as  she  was,  and  the  train 
started  with  a  jerk,  and  caused  her  to  fall, 
while  she  was  using  ordinary  care,  but 
that,  though  the  train  did  not  stop  long 
enough,  the  jury  should  find  for  defend- 
ant if  she  tried  to  get  off  while  the  train 
was  moving,  and  in  so  doing  was  herself 
guilty  of  a  want  of  ordinary  care;  and 
that  plaintiff  could  not  recover  if  the  train 
stopped  long  enough,  and  his  wife  negli- 
gently remained  on  the  train  until  it 
started,  and  then  tried  to  get  off.  Held, 
that  there  was  no  error  prejudicial  to  de- 
fendant. Texas,  etc.,  R.  Co.  v.  Miller,  79 
Tex.  78,  15  S.  W.  264,  33  Am.  St.  Rep.  308, 
11  L.  R.  A.  395. 

In  an  action  by  a  passenger  against 
the  railroad  company  for  negligently 
starting  the  train  before  the  passenger 
could  alight,  a  charge  that  if,  when  the 
train  stopped  at  her  destination,  plaintiff, 
in  reasonable  haste  commensurate  with 
her  age  and  incumbrance  of  baggage,  di- 
rectly proceeded  to  alight,  and  before  she 
could  clear  herself  from  the  steps  of  the 
train  it  started  with  such  violent  motion 
so  as  to  throw  her  to  the  ground  and  in- 
jure her,  the  jury  should  find  for  plaintiff, 
is  not  erroneous  because  of  the  reference 
to  plaintiff's  baggage.  Florida  R.  Co.  v. 
Dorsey,  59  Fla.  260,  52  So.  963. 
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question  for  the  juryj^  Also  it  is  proper  to  charge  that  if  defendant  started  the 
train  before  a  reasonable  time  had  elapsed,  and  plaintiff,  while  the  motion  was 
so  slow  that  a  prudent  person  would  apprehend  no  danger  in  stepping  from  it, 
attempted  to  leave  the  car,  and  that  while  he  was  in  the  act  of  stepping  off  the 
motion  was  suddenly  accelerated  by  defendant's  negligence,  causing  the  injury 
complained  of,  the  jury  must  find  for  plaintiff  unless  they  find  that  he  was 
guilty  of  contributory  negligenceJ^  The  instructions  given  for  the  plaintiff  and 
defendant  on  this  question  must  be  considered  in  connection  with  each  other, '^'^ 
and  must  not  mislead  the  jury  J* 

Conductor's  Knowing  of  Passenger's  Danger. — There  is  no  error  in  the 
charge  that  after  reasonable  alighting  time  for  passengers  has  elapsed  the  con- 
ductor of  a  train  should  avoid  all  injury  to  a  passenger  that  he  "possibly  can 
when  he  knows  or  sees  that  she  is  about  to  suffer  some  damage.'''* 

Requiring  Finding  of  Complete  Stop. — An  instruction  to  the  jury  that 
plaintiff  was  entitled  to  a  verdict  if  they  should  find  inter  alia  that  defendant's 
servants  "did  not  stop  a  sufficient  length  of  time  to  permit  the  plaintiff,  acting 
with  reasonable  care  and  diligence  for  one  of  his  years,  to  alight  in  safety"  does 
not  require  a  finding  that  there  was  a  complete  stop.^** 

Duty  to  Give  Notice  of  Movement. — Where,  in  an  action  for  injuries  to  a 
passenger,  she  testified  that  she  started  at  once  to  leave  the  train  when  it  stopped, 
and  fell  by  its  sudden  start  before  she  had  time  to  alight,  an  instruction  that, 
where  a  train  has  stopped  at  a  station,  it  is  the  carrier's  duty  to  give  passengers 
notice  of  all  movements  of  the  train,  before  they  have  time  to  alight,  was  ap- 
plicable.^i 

Stopping  before  Reaching  Station. — An  instruction  that,  if  the  train 
stopped  before  reaching  the  station,  and  plaintiff  was  led  to  believe  from  the 
words  or  acts  of  defendant's  employee  that  it  was  a  proper  time  for  her  to 


75.  Question  for  jury. — In  an  action  for 
injuries  to  a  passenger,  the  evidence  as  to 
the  length  of  time  the  train  remained 
stationary  being  without  conflict,  a 
charge  that  the  time  required  for  a  pas- 
senger to  leave  a  train  depends  on  the 
circumstances  of  each  case,  and  that 
whether  the  stop  on  the  day  of  the  acci- 
dent was  reasonably  sufficient  is  a  ques- 
tion for  the  jury  to  determine,  is  not  er- 
roneous. Florida  R.  Co.  v.  Dorsey,  59 
Fla.  260,  52  So.  963. 

76.  Louisville,  etc.,  R.  Co.  v.  Crunk,  119 
Ind.  542,  21  N.  E.  31,  12  Am.  St.  Rep.  443. 

77.  Charge  must  be  taken  as  a  whole. — 
In  an  action  for  injuries  to  a  passenger 
while  alighting  from  a  train,  owing  to 
the  carrier  starting  the  train,  the  court 
instructed,  for  defendant,  that  the  law 
does  not  require  a  railroad  conductor,  be- 
fore starting  his  train,  to  find  out  that  -all 
passengers  desirous  of  getting  off  have 
done  so,  but  only  to  stop  a  reasonable 
length  of  time.  At  the  request  of  plain- 
tiff, the  court  instructed  that  a  railroad 
company  should  stop  a  train  long  enough 
for  passengers  to  alight  with  diligencp, 
and  that  if  plaintiff  attempted  to  leave 
the  train  with  reasonable  dispatch,  and 
defendant's  servants  knew  that  he  had 
not  alighted,  but  started  the  train  while 
he  was  alighting,  it  was  negligence,  and 
that,  if  plaintiff  was  under  the  influence 
of  liquor,  it  would  not  relieve  defendant 
from  reasonable  care,  and  that,  if  his  con- 
dition   was    known    to    defendant,    it    was 


defendant's  duty  to  have  been  more  care- 
ful to  avoid  injuring  him.  Held,  that 
there  was  no  error  in  the  instructions 
given  for  defendant,  when  considered  in 
connection  with  the  instructions  given  at 
the  instance  of  plaintiff.  Barringer  v.  St. 
Louis,  etc.,  R.  Co.,  85  S.  W.  94,  87  S.  W. 
814,  73  Ark.   548. 

78.  Must  not  be  misleading. — In  an  ac- 
tion for  injuries  resulting  from  plaintiff 
being  thrown  while  stepping  off  a  train, 
the  jury  were  misled  by  the  court's  modi- 
fication of  defendant's  requested  charge, 
that  the  railway  company  is  only  required 
to  stop  its  trains  long  enough  for  its  pas- 
sengers to  alight,  and  that  it  is  not  bound 
to  see  that  such  passengers  have  actually 
alighted,  by  giving  the  charge,  "I  can 
only  charge  you  that  in  connection  with 
the  statute,  *  *  *  that  a  railroad  shall 
entirely  stop  its  trains  upon  each  arrival 
at  a  station  *  *  *  for  a  sufficient  time 
to  receive  and  let  off  passengers."  Brown 
V.  Atlantic,  etc.,  R.  Co.,  87  S.  C.  314,  69 
S.    E.    510. 

79.  Conductor's  knowing  of  passenger's 
danger. — Florida  R.  Co.  v.  Dorsey,  59  Fla. 
■260,   52   So.  963. 

80.  Requiring  finding  of  complete  stop. — 
Ridenhour  v.  Kansas  City  Cable  R.  Co., 
102  Mo.  270,  14  S.  W.  760,  affirming  13  S. 
W.   889. 

81.  Duty  to  give  notice  of  movement. — 
St.  Louis,  etc.,  R.  Co.  v.  Briggs,  87  Ark. 
581,  113  S.  W.  644. 
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alight,  and  in  attempting  to  do  so  she  was  thrown  to  the  ground  by  the  sudden 
jerk_  of  the  car  or  in  any  other  manner  and  injured,  defendant  was  guilty  of 
negligence,  was  not  erroneous,  as  not  supported  by  the  evidence,  where  the  brake- 
man  had  testified  that  when  the  whistle  sounded  he  went  into  the  car  where 
plaintiff  was  seated,  and  announced,  "The  next  station  is  Springfield,"  which  was 
plaintiff's  destination. ^2 

Signal  to  Start. — In  a  passenger's  action  for  injuries  sustained  by  reason  of 
the  premature  starting  of  a  car  from  which  he  was  alighting,  the  charge  of  the 
court  as  to  the  giving  of  the  signal  to  start  and  starting  the  car  must  be  taken 
as  a  whole  and  not  construed  to  mean  that  the  mere  giving  of  the  signal  was  an 
Hct  of  negligence,  but  that  it  would  be  negligence  for  the  conductor  to  give  the 
signal  and  start  the  car  while  the  passenger  was  attempting  to  alight.**^ 

Signal  to  Start  Given  by  Passenger. — In  a  passenger's  action  for  injuries 
in  alighting  because  of  the  sudden  starting  of  the  train,  where  the  signal  to  start 
was  given  by  a  passenger,  it  is  sufficient  to  charge' that  the  carrier  is  not  liable 
if  the  train  was  started  because  of  a  passenger's  giving  the  signal  to  start.**  The 
propriety  of  such  charge  depends  upon  the  sufficiency  of  the  evidence  to  exclude 
the  inference  that  the  signal  was  given  by  one  of  the  train  crew  **  and  its  ap- 
pearing that  the  conductor  was  engaged  in  the  performance  of  duty,  as,  for 
instance,  collecting  fares.*® 

Notice  of  Infirmity  of  Passengers. — It  was  not  necessary  to  instruct,  in 
an  action  against  a  street  car  company  for  injuries  to  a  crippled  passenger  in 


82.  Stopping  before  reaching  station 

Smitson  v.  Southern  Pac.  Co.,  37  Ore.  74, 
60  Pac.  907. 

83.  Signal  to  start. — Plaintiff,  after  the 
conductor  of  a  street  car  had  rung  the 
signal  bell  to  stop  the  car,  was  proceed- 
ing to  alight,  holding  a  parcel  under  one 
arm,  when  he  fell  and  broke  his  leg. 
There  was  a  conflict  of  evidence  as  to 
where  plaintiff  fell,  which  involved  the 
questions  whether  the  car  had  stopped 
and  moved  on  again  as  plaintiff  was  in 
the  act  of  alighting,  or  whether,  he  at- 
tempted to  alight  before  it  was  at  a  stand- 
still. The  court  instructed  the  jury  that 
if  while  plaintiff  was  attempting  to  alight, 
the  conductor  rang  the  signal  bell,  and 
the  car  started,  this  would  amount  to  ac- 
tionable negligence  of  the  conductor,  and, 
if  the  accident  happened  by  reason  there- 
of, plaintiff  could  recover.  Held,  that  the 
charge  did  not  mean  that  the  mere  ring- 
ing of  the  bell  was  an  act  of  negligence, 
but  that  it  would  be  negligence  for  the 
conductor  to  ring  the  bell  and  start  the 
car  while  plaintiff  was  attempting  to 
alight.  Kirchner  v.  Detroit  City  R.  Co., 
91    Mich.   400,    51    N.   W.    1059. 

84.  Signal  to  start  given  by  passenger. 
— At  the  trial  of  an  action  against  an  ele- 
vated railroad  company  for  injuries  sus- 
tained by  a  passenger  while  stepping  from 
the  car  to  the  station  platform,  owing  to 
the  sudden  starting  of  the  train,  a  v/itness 
testified  that,  to  steady  himself  when  the 
train  stopped,  he  caught  hold  of  the  bell 
cord,  and  thereby  gave  the  signal  which 
caused  the  train  to  start.  The  court 
charged  that  if  the  jury  found  that  the 
train  was  so  started  then  defendant  was 
not  negligent,  and  plaintiff  could  not  re- 


cover. Held,  that  defendant  could  not 
have  been  prejudiced  by  the  refusal  of 
the  court  to  charge  that  there  was  no 
proof  that  there  was  any  vice  in  the  sys- 
tem of  communicating  signals,  or  that  the 
method  of  fixing  the  bell  rope  was  not 
the  best  method,  and  that  the  jury  were 
not  to  consider  these  questions.  Ferry  v. 
Manhattan  R.  Co.,  118  N.  Y.  497,  33  N.  E. 
823,  affirmine;  "vl  N.  Y.  Super.  Ct.  325. 

85.  In  an  action  for  injuries  while  alight-, 
ing,  where  the  engineer  testified  that  he 
moved  the  train  on  a  signal,  and  the  con- 
ductor, porter,  and  baggage  master  tes- 
tified that  they  did  not  give  such  signal, 
and  the  fireman  was  out  of  the  state,  it 
was  not  error  to  refuse  to  charge  that  if 
the  engineer  received  proper  signal,  which 
was  not  given  by  any  of  the  train  crew, 
then  his  act  in  starting  the  train  would 
not  be  negligence  for  which  defendant 
was  liable.  Southern  R.  Co.  v.  Horton, 
134  Ga.  18,  67  S.   E.  400. 

86.  The  collection  of  fares  being  part  of 
the  duty  of  the  conductor  of  a  street  car, 
though  it  is  equally  his  duty  to  look  after 
the  safety  of  his  passengers,  it  is  not  er- 
ror to  instruct  that  he  was  in  the  per- 
formance of  his  duty  while  collecting 
fares;  it  appearing  that  he  was  collecting 
fares  when  the  car  stopped,  that  before 
giving  his  starting  signal  he  would  have 
gone  to  the  platform  to  see  whether  all 
passengers  so  desiring  had  alighted,  and 
that  before  he  had  done  so  a  starting  sig- 
nal was  given  by  a  passenger,  resulting 
in  injury  to  another  passenger,  who  was 
ali.ghting.  Gary  v.  Los  Angeles  R.  Co., 
108  Pac.  683,  157  Gal.  599,  27  L.  R.  A.,  N. 
S.,  764,  31   Am.   &  Eng.  Ann.  Gas.  1329.  " 
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alighting  by  the  sudden  starting  of  the  car,  that  to  authorize  recovery  plaintiff's 
infirmity  must  have  been  apparent  to  the  motorman,  or  defendant  must  have  had 
notice  thereof,  where  the  undisputed  evidence  showed  that  the  motorman  knew 
of  plaintiff's  crippled  condition. ^'^ 

Passenger  Going  to  Running  Board  before  Car  Stops. — Where,  in  an  ac- 
tion against  a  street  railway  company  for  injuries  caused  plaintiff  by  suddenly 
starting. a  car  on  which  he  was  a  passenger  after  slowing  it  down  to  permit  him 
to  alight,  the  court  instructs  that  it  was  the  defendant's  duty  to  so  control  its 
cars  as  to  enable  plaintiff  to  alight  in  safety  at  his  point  of  destination,  and  the 
evidence  shows  the  accident  to  have  occurred  before  the  destination  was  reached, 
it  is  proper  to  refuse  a  modifying  instruction,  asked  by  defendant,  that  it  was  not 
defendant's  duty  to  begin  stopping  the  car  as  soon  as  plaintiff  signified  his  de- 
sire to  get  off,  nor  as  soon  as  he  got  down  on  the  running  board.^* 

Burden  of  Proof. — In  an  action  for  injuries  to  a  passenger  alighting  from  a 
street  car,  a  charge  that  the  burden  of  proof  was  on  plaintiff  to  show  that  the 
car  had  stopped  or  slowed  down,  and  that,  while  plaintiff  was  alighting,  and 
before  she  had  a  reasonable  time  to  alight,  defendant's  servants  caused  the  car 
to  move  forward  with  increased  motion,  and  thereby  plaintiff  was  thrown  on  the 
street  and  injured,  whereas,  if  defendant's  servants  had  exercised  a  high  degree 
of  care,  they  would  have  prevented  such  injury,  was  not  open  to  the  objection 
of  throwing  on  plaintiff  the  burden  of  proving  that  the  sudden  starting  of  the 
car  could  have  been  prevented  by  the  exercise  of  the  high  degree  of  care  in- 
cumbent on  defendant.^* 

§  3354.  Providing  Safe  Place  or  Means  for  Alighting. — In  a  passen- 
ger's action  for  injuries  sustained  by  reason  of  the  failure  of  the  carrier  to  pro- 
vide a  reasonably  safe  place  or  means  for  alighting,  the  charge  should  be 
adjusted  to  the  evidence. s°  The  court  should  instruct  as  to  the  duty  of  the  car- 
rier in  regard  to  selecting  a  reasonably  safe  place  for  landing  passengers  ^^  but 
must  not  make  the  carrier  an  insurer  of  the  safety  of  the  place  at  which  it  landed 
passengers,^^  and  must  not  take  the  question  of  the  carrier's  negligence  from 
the  jury. ^3 

87.  Notice  of  infirmity  of  passenger. —  its  failure  to  do  so  would  be  negligence; 
Mitchell  V.  Des  Moines  City  R.  Co.  and,  if  defendant  stopped  its  train  at 
(Iowa),  141  N.  W.  43.  plaintiff's    destination,    in   the   exercise   of 

88.  Passenger  going  to  running  board  ordinary  care,  was  injured  by  stepping 
before  car  stops. — Grace  v.  St.  Louis  R.  into  a  hole  on  alighting,  and  if  defendant 
Co.,   156   Mo.  395,   56   S.  W.  1121.  was  negligent  in  permitting  such  hole,  and 

89.  Burden  of  proof. — Reagan  v.  St.  stopping  its  train  and  inviting  plaintiff  to 
Louis  Trans.  Co.,  180  Mo.  117,  79  S.  W.  alight  there,  and  her  injuries  were  sus- 
435.  tained  as  the  direct  result  of  such  conduct, 

90.  Providing  sate  place  or  means  for  plaintiff  could  recover.  Held,  that  the  gist 
alighting. — Turner  v.  City  Elect.  R.  Co.,  of  the  instruction  was  as  to  the  company's 
134  Ga.  869,  68  S.  E.  735.  Se_e  ante,  "Ap-  negligence  in  stopping  its  train  at  an  un- 
plicability  to  Evidence,"  _§§  3330-3333.  safe   place   and  inviting  plaintiff  to  alight 

91.  Though  an  instruction  that  it  is  the  there,  and  it  was  not  limited  to  the  con- 
duty  of  a  street  railway  to  provide  a  rea-  dition  of  the  station  grounds,  and  the  de- 
sonably  safe  place  for  passengers  to  alight  gree  of  care  required,  with  respect 
from  a  car  was  not  accurately  adjusted  thereto,  when  the  relation  of  passenger 
to  the  evidence,  it  might  not  require  a  did  not  exist.  Rearden  v.  St.  Louis,  etc., 
new  trial,  had  not  the  judge  failed  to  in-  R.  Co.,  215,  Mo.  105,  114  S.  W.  961. 
struct  as  to  the  duty  of  defendant  in  re-  92.  An  instruction  that  it  was  the  duty 
gard  to  selecting  a  reasonable  safe  place  of  a  carrier  to  furnish  a  safe  place  for 
for  the  landing  of  passengers.  Turner  v.  passengers  to  alight,  such  a  place  as  it 
City  Elect.  R.  Co.,  68  S.  E.  735,  134  Ga.  is  able  to  furnish,  made  the  carrier  an  in- 
869.  surer  of  the  safety  of  the  place  at  which 

In  a  passenger's  action  for  injuries  sus-  it  landed  passengers.     Southern  R.  Co.  v. 

tained  by  falling  into  a  hole  on  alighting  Skinner,  65  S.  E.  134,  133   Ga.  33. 
from   the   train,   the   court  instructed  that  93.  Question  for  jury. — In  an  action  by 

the  company  must  exercise  that  high  de-  a    passencrer    for    iniuries    received    while 

gree  of  care  that  a  very  cautious  person  alighting  from  a  train  at  a  station,  an  in- 

would    exercise,    including    the    providing  struction  that  it  is  the  duty  of  the  defend- 

safe   means   of   egress   at   destination,   and  ani    as  well  as   all  railroads  to   provide  a 
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Theories  of  Case. — In  a  passenger's  action  for  injuries  received  in  alighting 
from  a  train,  a  requested  instruction  which  Hmits  plaintiff's  right  to  recover  to 
the  only  ground  upon  which  he  sought  a  recovery  is  properly  given  ®*  but  an 
instruction  which  embodies  a  theory  of  the  case  that  seeks  to  exclude  from  the 
consideration  of  the  jury  an  occurrence  from  which  there  is  reason  to  infer  that 
the  wrong  of  the  carrier  brought  the  injured  person  into  danger,  should.be  re- 
fused.85 

Invitation  to  Alight. — The  instruction  on  the  issue  of  invitation  to  alight 
must  not  be  misleading  as  by  requiring  "proof  that  defendant"  did  issue  such  in- 
Titation,^^  and  should  not  withdraw  from  the  jury  the  question  whether  stopping 
the  car  at  the  place  where  plaintiff  attempted  to  alight  was  an  invitation;  but  an 
instruction  that,  when  a  car  is  stopped  at  or  near  the  place  where  the  passenger 
.gives  the  signal  for  it  to  stop,  this  may  be  taken  as  an  invitation  to  alight,  is  not 
objectionable  as  withdrawing  from  the  jury  the  question  whether  or  not  stopping 
the  car  at  the  place  where  plaintiff  was  injured  constituted  an  invitation  to  alight 
there."'' 

Car  Eun  by  Approaches. — Where  the  evidence  showed  that  the  company 
did  not  maintain  platforms  at  a  highway  crossing,  but  that  approaches  to  the  rails 
■on  either  side  had  been  planked  by  it,  and  the  highway  had  been  graded  up  to 
the  planks,  and  that  it  was  usual  to  stop  cars  for  passengers  to  alight  by  stepping 
onto  the  approach,  and  that  the  company  did  not  stop  the  car  until  after  it  had 
passed  the  approach,  an  instruction  that  if  the  company  stopped  the  car  to  al- 
low passengers  to  alight,  and  notified  a  passenger  to  alight  at  an  unsuitable  place, 
and  failed  to  furnish  a  reasonably  safe  place,  the  jury  might  find  that  the  com- 
pany was  negligent,  was  proper.^® 


reasonably  safe  place  for  its  passengers 
to  light,  that  there  is  no  question  about 
that,  but  that  it  must  provide  a  reason- 
ably safe  place,  was  erroneous  in  that  it 
did  not  submit  the  question  of  defendant's 
negligence.  Mason  v.  Erie  R.  Co.,  68 
Atl.  105,  75  N.  J.  L.  531. 

A  passenger,  in  alighting  from  a  street 
car  at  a  temporary  terminus  selected  by 
the  defendant,  stepped  on  a  stone  in  the 
highway,  and  sustained  injuries  for  which 
she  brough  suit.  The  jury  was  instructed 
that  the  plaintiff  could  recover  damages 
if  the  place  selected  by  the  defendant  for 
her  to  leave  its  car  was  not  a  safe  one 
for  that  purpose.  Held,  that  such  in- 
struction was  erroneous,  because  it  did 
not  submit  to  the  jury  the  question  of  the 
defendant's  negligence,  which  was  the 
■gravemen  of  the  action.  Foley  v.  Bruns- 
wick Tract.  Co.,  50  Atl.  340,  66  N.  J.  L. 
■637. 

A  charge  that  a  street  car  company 
must  select  a  reasonably  safe  place  for 
landing  passengers  when  it  stops  a  car 
for  the  purpose  is  not  open  to  objection 
that  it  instructs  the  jury  that  a  failure  so 
to  do  would  be  negligence  per  se.  Macon 
R.,  etc.,  Co.  V.  Vining,  51  S.  E.  719,  123 
Ga.   770. 

94.  Theories  of  case. — Plaintiff's  claim, 
as  made  by  her  testimony,  being  that  her 
injury  on  alighting  from  defendant's  train 
was  caused  by  her  stepping  into  a  hole 
beneath  the  rail  of  an  adjoining  track, 
there  was  no  error  in  granting  defend- 
ant's requested  charges  that,  if  plaintiff 
•did  not   stick  her  foot  in   such  hole,  but 


stubbed  her  toe  on  the  rail,  and  because 
of  that  fell,  verdict  must  be  for  defend- 
ant. Howland  v.  New  York,  etc.,  R.  Co., 
58  Atl.  683,  26   R.  I.  138. 

95.  In  an  action  for  injuries  to  plaintiff's 
intestate,  who  was  a  passenger  on  de- 
fendant's train,  it  appeared  that,  while  the 
train  was  stopping  at  L.,  the  intestate, 
thinking  that  to  be  his  destination,  at- 
tempted to  alight;  that,  by  the  starting  of 
the  train,  he  was  thrown  to  the  track;  and 
that,  while  in  a  dazed  and  semiunconscious 
condition,  he  was  run  over  by  defend- 
ant's train  about  seventy  yards  from  L. 
Held,  that  the  refusal  of  instructions  em- 
bodying the  theory  that  the  occurrence 
at  E.  should  be  excluded  from  considera- 
tion was  proper.  Cincinnati,  etc.,  R.  Co. 
V.  Cooper,  120  Ind.  469,  22  N.  E.  340,  6  L. 
R.  A.  241,  16  Am.  St.  Rep.  334. 

96.  Intention  to  alight. — In  an  action 
against  a  street  railroad  company  for  in- 
juries to  a  passenger,  alleged  to  have 
been  caused  by  negligence  in  stopping  the 
car  at  a  place  where  it  was  dangerous  to 
alight,  a  requested  instruction  that  plain- 
tiff, having  alleged  that  defendant  negli- 
gently invited  her  to  alight  at  the  place 
of  injury,  could  not  recover  without  prov- 
ing that  defendant  "did  issue  such  invi- 
tation," was  misleading  because  of  the 
quoted  words.  Mobile,  etc.,  R.  Co.  v. 
Walsh,  40  So.  560,  146  Ala.  295. 

97.  Mobile,  etc.,  R.  Co.  v.  Walsh,  40  So. 
560,  146  Ala.  295. 

98.  Car  run  by  approaches. — McGovern 
V.  Interurban  R.  Co.,  136  Iowa  13,  111  N. 
W.   412,   13   E.   R.  A.,   N.   S.,   476. 
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Lights. — In  an  action  by  a  passenger  for  injuries  received  while  alighting  at 
a  station,  it  is  proper  to  instruct  that  with  other  circumstances  the  jury  might 
consider  whether  there  was  any  light  at  the  place.^^ 

Crossing  Tracks  after  Alighting. — The  instructions  in  a  passenger's  ac- 
tion for  injuries  sustained  in  attempting  to  cross  the  track  after  ahghting  from 
a  traiuior  car  must  not  require  a  greater  degree  of  care  on  part  of  the  defendant 
thus  the  law  improves  and  if  when  taken  as  a  whole  they  do  not  they  are  not 
erroneous.!  Such  instruction  must  not  limit  plaintiff's  right  to  recover  by  mak- 
ing it  depend  upon  whether  he  alighted  from  the  car  before  it  stopped.^  Such 
instruction  must  not  be  involved  or  misleading  as  to  the  right  to  complain  of  a 
violation  of  a  custom  to  give  warning  signals  when  passing  a  standing  car  ^  or  as 
to  the  duty  of  the  motorman  to  give  signals  when  passing  another  car.*  The 
charge  in  such  case  should  take  notice  of  the  distance  from  the  stopping  place  at 
which  the  accident  occurred  '  and  where  the  accident  occurred  as  a  result  of  a 


99.  Lights. — Macon,  etc.,  R.  Co.  v.  An- 
derson, 121  Ga.  666,  49  S.  E.  791. 

1.  Crossing     tracks    after     alighting. — 

Pbintiff's  intestate  on  leaving  a  passen- 
ger coach  placed  on  a  side  track  adjacent 
to  the  main  track  and  across  from  the 
station,  was  killed  by  an  engine  backing 
on  the  main  track,  and  in  an  action  for 
the  death  the  court  instructed  that  if  de- 
fendant backed  an  engine  between  the 
coaches  and  platform  without  a  guard  or 
lookout,  without  signal  or  warning  which 
would  reasonably  attract  the  attention  of 
a  man  of  ordinary  care,  defendant  was 
guilty  of  negligence;  and  another  in- 
struction stated  that  defendant's  only  duty 
in  running  the  engine  was  to  use  ordinary 
care  with  reference  to  the  speed,  to  keep 
a  lookout  while  passing  through  the  sta- 
tion and  to  give  signals,  and  that,  if  such 
things  were  done,  there  was  no  negli- 
gence. Held,  that  such  instructions,  when 
taken  together,  were  correct,  and  not  er- 
roneous on  the  ground  that  the  word 
"guard"  required  greater  care  than  that 
required  by  the  statute,  which  only  re- 
quires a  lookout  to  be  kept,  and  on  the 
ground  that  it  assumed  the  existence  of 
the  fact  that  plaintiff's  intestate  was 
rightfully  on  the  track;  there  being  some 
testimony  to  show  that  a  guard  was 
maintained  near  by,  who  warned  persons, 
and  the  question  as  to  deceased's  right  on 
the  track  having  been  covered  by  specific 
instructions.  St.  Louis,  etc.,  R.  Co.  v. 
Cleere,_88   S.  W.  995,  76  Ark  .377. 

2.  Alighting  from  car  before  it  stopped. 
— Li  an  action  for  iniury  to  one  alighting 
from  a  street  car  and  struck  by  a  passing 
car  while  attempting  to  cross  tracks  be- 
hind the  car  from  which  he  alighted,  an 
instruction  that,  if  he  alighted  before  the 
car  reached  his  station  and  while  it  was 
in  motion,  he  could  not  recover,  was 
properly  refused,  since  under  it  he  could 
not  recover,  though  he  alighted  just  be- 
fore the  car  stopped  and  whi'e  it  was 
moving  very  slowly.  Birmingham  R., 
etc.,  Co.  V.  Landrum,  153  Ala.  192,  43  So. 
19S. 

3.  In  an  action  for  injury  to  one  alight- 
ing from  one  street  car  and  struck  by  an- 


other while  attempting  to  cross  tracks  be- 
hind the  car  from  which  he  alighted,  an 
instruction  that  if  plaintiff  alighted  be- 
fore his  car  reached  the  regular  stopping 
place,  and  if  a  custom  to  give  warning 
signals  when  passing  a  standing  car  and 
to  reduce  speed  or  stop  opposite  the 
standing  car  existed  when  plaintiff  was 
hurt  and  was  for  the  benefit  altogether 
of  passengers  alighting  from  the  standing 
car,  and  if  plaintiff  alighted  at  such  point 
to  escape  paying  fare,  then  he  was  not  en- 
titled to  complain  of  any  violation  of  such 
custom,  was  properly  refused,  as  being 
involved  and  misleading.  Birmingham 
R.,  etc.,  Co.  V.  Landrum,  153  Ala.  192,  45 
So.  198. 

4.  In  an  action  against  a  street  railway 
company  for  injury  to  an  alighting  pas- 
senger, struck  by  a  passing  car  while  at- 
tempting to  cross  a  track,  an  instruction 
that  the  motorman  on  such  car  was  not 
bound  to  give  signals,  except  when  pass- 
ing or  about  to  pass  another  car,  was 
properly  refused,  as  tending  to  mislead 
the  jury,  where  the  evidence  showed  that 
plaintiff  was  injured  at  a  station  where 
the  car  from  which  he  alighted  stopped, 
or  so  near  the  station  as  not  to  have  re- 
lieved the  motorman  of  the  duty  of  giv- 
ing signals  of  the  approach  of  the  car 
that  injured  plaintiff.  Birmingham  R., 
etc.,  Co.  V.  Landrum,  153  Ala.  192,  45  So. 
198. 

5.  Distance  between  stopping  place  and 
place  of  accident. — In  an  action  against  a 
street  railway  company  for  injury  to  an 
alighting  passenger,  struck  by  a  passing 
car  while  crossing  tracks  behind  and  east 
of  the  car  from  which  he  alighted,  an  in- 
struction that,  if  he  was  injured  while 
crossing  the  track  at  a  point  east  of  the 
regular  stopping  place,  the  company  owed 
him  no  duty  to  cause  the  car  which  struck 
him  to  be  stopped  opposite  the  car  from 
which  he  alighted  while  it  was  standing  at 
the  stopping  place,  was  properly  refused, 
as  not  showing  how  far  east  of  the  stop- 
ping place  the  plaintiff  was  when  injured. 
Birmingham  R.,  etc.,  Co.  v.  Landrum,  153 
Ala.   192,   45   So.   198. 
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freight  car  passing  a  passenger  car  at  or  near  a  station,  the  charge  as  to  the  duty 
to  reduce  the  speed  of  the  freight  car  should  distinguish  between  a  rapid  or  slow 
movement  of  the  passenger  car.« 

§  3355.  Care  as  to  Persons  Accompanying  Passengers. — An  instruc- 
tion that  it  is  the  duty  of  a  railroad  company  to  keep  between  its  road  between 
its  depot  and  ferry  landing  in  a  reasonably  safe  condition  for  all  persons,  instead 
of  limiting  the  duty  to  passengers  to  persons  having  business  with  it,  is  not  mis- 
leading, when  the  sole  issue  is  the  company's  liability  for  injuries  to  one  who 
used  the  road  in  going  to  the  landing  to  meet  his  familyj 

§  3356.  Liability  to  Persons  Accompanying  Stock. — An  instruction  rel- 
ative to  the  liability  of  a  railroad  company  for  injuries  to  one  accompanying  live 
stock  on  a  train  must  not  be  so  vague  and  self-contradictory  in  its  terms  as  to  be 
obscure,*  and  it  is  proper  to  refuse  a  peremptory  instruction  based  upon  the 
theory  that  the  caretaker  was  bound  to  remain  constantly  in  the  caboose,^  but 
error  to  refuse  to  instruct  that  the  caretaker  becomes  a  trespasser  if,  after  reach- 
ing his  car,  he  left  it  and  wandered  upon  the  tracks  and  placed  himself  on  the 
ground  near  enough  to  the  main  line  to  be  injured  by  a  passing  train. ^'^ 

Degree  of  Care. — The  carrier  can  not  complain  of  a  charge  that  the  carrier 
must  exercise  the  highest  degree  of  care  towards  passengers,  where  the  court 
adds  that  the  general  rule  should  not  be  applied  to  one  who  becomes  a  passenger 
on  a  freight  train  to  look  after  his  stock.^i 


6.  Slow  or  rapid  movement. —  [n  an  ac- 
tion against  a  street  railway  company  for 
injury  to  a  passenger,  struck  by  a  passing 
freight  car  while  passing  behind  the  car 
from  which  he  alighted,  an  instruction 
that,  if  the  passenger  car  was  moving 
when  the  freight  car  passed  it,  it  was  not 
the  company's  duty  to  have  reduced  the 
speed  of  the  freight  car  or  to  have 
stopped  it  opposite  the  passenger  car, 
■was  properly  refused,  for  not  distinguish- 
ing between  a  rapid  or  slow  movement  of 
the  passenger  car,  since  a  passenger  may 
alight  from  a  slowly  moving  car,  and 
since  a  passenger  car  within  a  very  short 
distance  of  a  station  is  likely  to  be  dis- 
charging passengers,  and  it  would  be  cul- 
pable negligence  for  another  car,  operated 
by  the  same  company  upon  the  same 
highway,  to  pass  it  at  a  full  or  very  rapid 
speed.  Birmingham  R.,  etc.,  Co.  v.  L,an- 
drum,  153  Ala.  192,  45  So.  198. 

7.  Care  as  to  persons  accompanying 
passengers. — Chesapeake,  etc.,  R.  Co.  v. 
Meyer  (Ky.),  119  S.  W.  1S3. 

8.  Liability  to  persons  accompanying 
stock. — Bolton  v.  Missouri  Pac.  R.  Co., 
172  Mo.   92,  72   S.  W.   530. 

9.  In  an  action  for  injuries  to  one  in 
charge  of  live  stock  during  transporta- 
tion, the  contract  for  which  provided  that 
such  person  should  remain  in  the  caboose 
car  while  the  train  was  in  motion,  it  is 
proper  to  refuse  a  peremptory  instruction 
based  on  the  theory  that  he  was  bound  to 
remain  in  the  caboose  whether  or  not  the 
train  was  in  motion.  Texas,  etc.,  R.  Co. 
V.  Reeder,  76  Fed.  550,  23  C.  C.  A.  314, 
judgment  affirmed  in  18  S.  Ct.  705,  170  U. 
S.  530,  42  L.  Ed.  1134. 

10.  Plaintiff's  intestate  was  traveling  on 


a  freight  train,  accompanying  stock  and 
household  goods  as  a  caretaker.  The 
car  was  placed  on  a  side  track,  to  be 
taken  to  its  destination  by  a  local  train. 
During  the  night  deceased  sought  his  car, 
and  there  was  some  evidence  that  he 
found  it,  and  afterward  left  it,  and  was 
found  in  a  fatally  injured  condition  by 
the  side  of  the  main  line  track,  a  con- 
siderable distance  from  his  car.  Later 
in  the  night  a  fast  passenger  train  came 
in.  The  fireman  saw  an  object  about 
140  feet  ahead  of  the  train,  outside  of  the 
track,  but  was  unable  to  detect  what 
it  was.  As  the  engine  passed  it,  he  saw 
that  it  was  a  man  lying  outside  of  and 
free  from  the  track.  On  his  report, 
defendant's  employees  went  to  the  spot, 
and  found  deceased.  Held  error  to  re- 
fuse to  instruct  that  if  it  was  found 
that  deceased  reached  his  car,  and  aft- 
erwards left  it,  and  wandered  upon  the 
tracks,  and  placed  himself  on  the 
ground  near  enough  to  the  main  line 
track  to  be  injured  by  a  passing  train,  he 
would  be  a  trespasser,  and  the  enginemen 
were  not  bound  to  expect  his  presence 
there  nor  look  out  with  a  view  to  dis- 
cover him,  and  the  defendant  would  not 
be  liable  for  not  stopping  the  train  before 
passing  him.  Shanahan  v.  Chicago,  etc., 
R.  Co.,  90  >N'eb.  637,  134  N.  W.  276. 

11.  Degree  of  care. — Plaintiff,  who  was 
in  charge  of  stock  on  a  freight  train, 
went  forward  while  the  train  had  stopped 
to  examine  his  stock.  The  train  started 
suddenly,  and,  finding  that  from  its  speed 
he  could  not  board  the  caboose  from  the 
ground,  he  got  upon  the  top  of  the  train 
to  walk  back  to  the  caboose,  as  it  was 
customary  for  cattle  men  to  do  under  the 
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§  3357.  Proximate  Cause. — In  a  passenger's  action  for  personal  injuries, 
the  charge  in  respect  to  the  proximate  cause  must  not  be  vague,  uncertain,  or 
calculated  to  confuse  the  jury,^^  and  must  not  ignore  an  issue  fairly  made  by  the 
evidence  as  to  the  cause  of  the  injury.^^. 

Must  Hypothesize  Negligence  Alleged  as  Proximate  Cause. — The  hy- 
potheses to  a  recovery  in  instructions  in  an  action  for  injury  to  a  passenger  must 
include  the  condition  that  the  negligence  or  wrong  charged  in  the  complaint  af- 
forded the  proximate  cause  of  the  injury.^* 

Must  Limit  Liability  to  Such  Neglect  as  Was  Proximate  Cause. — The 
charge  in  a  passenger's  actions  for  personal  injuries  must  limit  the  defendant's 
liability  to  such  negligence  as  was  the  proximate  cause  of  the  injury^^  and  not 
permit  the  jury  to  find  defendant  liable  if  the  injury  resulted  from  a  different 
cause,  and  an  instruction  that  if  defendant  was  negligent,  and  its  negligence  was 
the  sole  proximate  cause  of  plaintiff's  injury,  the  verdict  should  be  for  plaintiff, 
is  not  erroneous. 1^ 

Making  Carrier  Insurer. — The  charge  as  to  the  proximate  cause  in  a  pas- 
senger's action  for  personal  injuries  must  not  make  the  carrier  an  insurer,  and  an 
instruction  that  if  a  passenger  is  injured  on  a  train,  and  the  railroad  does  not 
exercise  the.  highest  degree  of  care,  it  is  liable  for  the  injury,  etc.,  was  not  er- 
roneous as  eliminating  the  question  of  proximate  cause,  and  making  defendant 
an  insurer.^'' 

Exclusion  of  Contributory  Negligence. — The  charge  as  to  proximate  cause 
in  a  passenger's  action  for  personal  injuries  must  not  exclude  consideration  of 
the  plaintiff's  contributory  negligence.^^ 


circumstances.  He  did  not  look  towards 
the  front  of  the  train,  and  was  struck  by 
a  bridge.  Held,  that  defendant  can  not 
complain  of  an  instruction  that  the  plain- 
tiff was  a  passenger,  and  that  carriers 
must  exercise  the  highest  degree  of  care 
towards  passengers,  where  the  court  adds 
that  the  general  rule  should  not  be  ap- 
plied to  one  who  becomes  a  passenger  on 
a  freight  train  for  the  purpose  of  looking 
after  his  stock.  Chicago,  etc.,  R.  Co.  v. 
Carpenter,  56  Fed.  451,  5  C.  C.  A.  551.  _ 

12.  Vague,  uncertain  or  misleading  in- 
struction.— See  ante,  "Misleading  Instruc- 
tions," §  3326. 

A  charge  that,  in  order  to  determine 
that  defendant's  negligence  was  the 
proximate  cause  of  plaintiff's  injury,  the 
jury  must  "find  from  the  testimony  that 
the  circumstances  and  conditions  were 
such  that  the  defendant  ought  to  have 
known  that  its  conduct  might  produce  the 
injury  which  the  plaintiff  sustained,  or 
to  anybody  else  standing  in  the  same  re- 
lation he  did,"  was  vague,  uncertain,  and 
calculated  to  confuse  the  jury.  Zimmerw. 
Fox  River  Valley  Elect.  R.  Co.,  95  N.  W. 
957,  118  Wis.  614.  See  ante,  "Clearness 
and  Definiteness,"  §  3324. 

Where,  in  an  action  for  injuries  to  a 
passenger  on  a  street  car  by  an  alleged 
premature  start,  the  only  negligence  .sub- 
mitted to  the  jury  related  to  the  manage- 
ment of  the  car  at  the  very  moment  of 
the  accident,  it  was  not  error  to  refuse  to 
charge  that  the  carrier's  failure  to  stop 
the  car  at  the  street  where  plaintiff  in- 
tended to  alight  was  not  the  proximate 
cause  of  her  injury  and  did  not  entitle 
her  to  recover  and  there  could  have  been 


no  misunderstanding  on  the  pait  of  the 
jurv  in  this  regard.  Cody  v.  Market  St. 
R.   Co.,  148  Cal.  90,  82  Pac.  666. 

13.  Ignoring  issues. — Where  there  is 
-evidence,  in  an  action  for  injuries  received 

by  a  passenger  in  getting  off  a  street  car, 
that  plaintiff  had  stepped  from  the  car 
before  its  speed  was  increased,  it  is  error 
to  instruct  that  the  injury  was  caused  by 
such  increase  of  speed.  Root  v.  Des 
Moines  City  R.  Co.,  83  N.  W.  904,  113 
Iowa  675. 

14.  Must  hypothesize  negligence  al- 
leged as  proximate  cause. — Birmingham 
R.,  etc.,  Co.  V.  Fisher,  173  Ala.  623,  55  So. 
995. 

15.  Must  limit  liability  to  such  neglect 
as  was  proximate  cause. — In  an  action 
for  injury  to  a  street  car  passenger,  the 
court  instructed  that  the  defendant  would 
be  responsible  for  "the  slightest  neglect 
resulting  in  an  injury,"  etc.  Held  that, 
in  view  of  the  followmg  instructions  that 
there  could  be  no  recovery  unless  the  in- 
jury was  shown  to  be  the  direct  and 
proximate  result  of  defendant's  negli- 
gence, the  first  instruction  was  not  erro- 
neous for  failing  to  limit  defendant's  lia- 
bility to  such  neglect  as  was  the  proxi- 
mate cause  of  the  injury.  Indianapolis 
St.  R.  Co.  V.  Hockett,  66  N.  E.  39,  159 
Ind.  677. 

16.  Chesapeake,  etc.,  R.  Co.  v.  Mathews, 
114   Va.    173,   76   S.    E.   288. 

17.  Making  carrier  insurer. — Sutton  v. 
Southern  Railway,  82  S.  C.  345,  64  S.  E. 
401. 

18.  Exclusion  of  contributory  negli- 
gence.— An  instruction  was  to  find  for 
defendant   railway   company  if  the  injury 
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Charge  as  to  What  Constitutes  Proximate  Cause. — In  an  action  for  in- 
juries to  a  passenger  where  a  vital  question  in  dispute  was  whether  the  proxi- 
mate cause  of  plaintiff's  injury  was  defendant's  negligence,  the  court  should  have 
instructed  that  it  was  not  enough  to  prove  that  the  injury  to  the  plaintiff  was  the 
natural  consequence  of  the  negligence  of  the  defendant,  but  that  it  must  also 
have  been  the  probable  consequence,  and  that  the  injury  might  have  been  reason- 
ably  foreseen  with  ordinary  intelligence.^^ 

Unavoidable  Accident. — Where,  in  a  passenger's  action  for  personal  inju- 
ries, the  court  explains  to  the  jury  what  constitutes  an  unavoidable  accident,  and 
instructs  them  that  if  the  injury  to  the  plaintiff  was  the  result  of  such  an  acci- 
dent the  defendant  is  not  liable,  such  instruction  is  not  open  to  the  objection  that 
"it  did  not  permit  the  jury  to  consider  the  defense  that  said  injury  was  caused 
by  an  unavoidable  accident.'"  -"  And  where  plaintiff,  suing  a  street-car  company 
for  injuries  received  as  a  passenger,  limits  himself  to  a  right  to  recover  for  the 
negligence  of  defendant,  which  defendant  denies,  contending  that  the  injury  was 
caused  by  unavoidable  casualty,  a  charge  that,  though  plaintiff  was  hurt  without 
his  fault,  yet  defendant  was  not  liable,  unless  the  jury  find  that  the  car  went 
down  the  incline  by  reason  of  defendant's  negligence,  and  if,  by  reason  of  any 
unavoidable  casualty,  it  got  beyond  the  control  of  defendant's  gripman,  then 
there  was  no  negligence,  properly  stated  the  law  applicable. ^^ 

Burden  of  Proof. — In  a  passenger's  action  for  personal  injuries  where  the 
complaint  alleged  other  injuries  than  one  claimed  to  have  caused  appendicitis,  it 
was  not  error  to  refuse  to  charge  that  the  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  injuries  alleged  were  the  proximate  cause  of  the  appendicitis. ^^ 

Proximate  and  Remote  Cause  of  Collision  between  Train  and  Street 
Car.— See  ante,  "Colhsions,"  §  3348. 

§  3358.  Companies  or  Persons  Liable. — Unsafe  Approach  to  Depot 
Operated  by  Depot  Company. — Where  a  carrier  uses  a  depot  operated  by  a 
union  depot  company  having  charge  of  the  sale  of  tickets  over  the  carrier's  road, 
an  instruction,  in  an  action  for  injuries  sustained  in  falling  by  reason  of  an  un- 
safe approach  to  such  depot  after  procuring  a  ticket,  that  a  railway  ticket  may  be 
lawfully  sold  by  any  one  with  whom  the  company  places  it,  and  it  will  not  be 
necessarily  required  to  keep  the  premises  where  such  person  may  sell  the  tickets 
in  repair,  is  erroneous,  as  placing  the  burden  on  the  purchaser  to  ascertain 
whether  he  was  dealing  with  a  broker  or  an  agent  of  the  carrier  before  assuming 
that  the  carrier  was  obligated  to  furnish  a  safe  approach  to  its  depot.^^ 

was  caused  by  plaintiffs  taking  too  short  away    horse    and    buggy.      In   a    suit   for 

a   step   to   reach   a  railway  platform,   pro-  damages   against   the   car   company,   there 

vided  that  the  same  was  the  cause  of  the  being  no  dispute  as  to  the  facts,  defend- 

injury,   and   defendant  was   not   negligent,  ant's    counsel   asked   the    court   to    charge 

proximately  causing  such   accident.   Held,  that,  if  there  was  any  negligence  on   the 

that  where   the   issue   of  fact  was   simply  part  of  the  driver  of  the  car,   it  was  not 

whether    a    defect    in    such    platform,    ex-  the   proximate   cause   of  the   injury.     The 

isting  by  reason   of   the   company's   negli-  court  refused,  saying  that  it  was  a  ques- 

gence,   had    caused    the    injury,    such   in-  tion     for    the    jury    under   the     evidence, 

struction    was     error,    as     permitting   the  Held   error.     South   Side   Pass.   R.   Co.  v. 

jury  to  find   defendant  liable,   though  the  Trich,  117  Pa.  390,  11  Atl.  627,  2  Am.  St. 

injury    resulted    from    a    different    cause.  Rep.   672. 

and  as  excluding  consideration  of  plain-  20.  Unavoidable  accident.— Macon  Con- 
tiff's  alleged  contributory  negligence.  St.  gol.  St.  R.  Co.  v.  Barnes,  38  S.  E.  756,  lia 
Louis,   etc.,    R.    Co.   v.    Barnett,   45    S.   W.  Ga.  212. 

^^?k  ^^T.^"'"-  ^^^\       J,  .  ^^  ^        .  21-    Feary   v.    Metropolitan    St.    R.    Co., 

_    19.  Charge  as  to  what  constitutes  prox-       ^g^  j^^    ^^^  g^  g   ^    ^53 

itnate   cause. — Davis   v.    Chicago,    etc.,    K.  _„    „     j          i-            c     r,-      ■     ■,          t. 

Co.,  93  Wis.  470,  67  N.  W.  16,  1132,  33  L.  22.  Burden    of    proof —Birmingham  R., 

R.  A.  654,  57  Am.  St.  Rep.  935.  etc.,    Co.   v.    Moore,    148   Ala.   115,   42    So.. 

Plaintiff's  wife  was  jolted  off  the  plat-  1024. 

form   of  a  car  into  the   street  by  a  sud-  23.  Unsafe  approach  to  depot  operated 

den  whipping  up  of  the  car  horses.     She  by    depot    company. — Herrman   v.    Great 

alighted    on     her    feet.     While    standing  Northern    R.    Co.,    68    Pac.    82,    27   Wash, 

there  she  was  struck  and  injured  by  a  run-  472,  57  L.  R.  A.  390. 
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Company  Furnishing  and  Operating  Train  on  Another  Road. — Where, 
in  an  action  against  a  railway  company  constructing  a  railroad  on  its  right  of  way, 
and  another  company  furnishing  a  train  and  crew  for  the  carriage  of  employees 
to  and  from  work,  and  the  engineer,. for  negligence  causing  the  death  of  an  em- 
ployee while  being  carried  from  work,  the  pleadings  and  proof  showed  but  one 
train  in  use  on  the  road  and  that  the  company  furnishing  the  train  and  crew  was 
operating  it  under  the  employment  of  the  company  constructing  the  road,  an  in- 
struction that,  if  decedent  was  a  passenger  "on  one  of  defendant's  or  either  de- 
fendant's work  train,"  it  was  the  duty  of  defendants  and  their  employees  to  ex- 
ercise the  highest  degree  of  care,  etc.,  was  proper;  it  being  immaterial  which 
company  actually  owned  the  work  train. ^'^ 

Viaduct  Owned  and  Maintained  by  City.- — In  a  passenger's  action  for  per- 
sonal injuries,  where  the  question  of  the  relation  between  the  city  whose  streets 
are  occupied  by  the  tracks  of  the  carrier,  and  the  carrier  is  not  involved,  it  is 
proper  for  the  court  in  response  to  a  question  from  the  jury  also  to  instruct 
them.25 

Collision  at  Crossing  of  Two  Railroads. — See  ante,  "ColHsions,"  §  3348. 

§  3359.  Presumptions  and  Burden  of  Proof.^e — In  an  action  against  a 
carrier  for  injuries  to  a  passenger,  the  charge  should  not  relieve  the  plaintiff 
from  the  burden  of  establishing  his  allegation  of  negligence  in  the  first  instance 
by  a  preponderance  of  the  evidence ;  ^''   on  the  other  hand,  where  the  plaintiff 


24.  Company  furnishing  and  operating 
train  on  another  road. — Chicago,  etc.,  R. 
Co.  V.  Hollis,  91  S.  W.  258,  28  Ky.  L.  Rep. 
1102. 

25.  Viaduct  owned  and  maintained  by 
city. — The  declaration  alleged  that  plain- 
tiff, while  riding,  as  a  passenger,  on  the 
footboard  of  defendant's  cars,  and  while 
using  due  care  for  his  safety,  was  struck 
by  a  viaduct,  which  stood  near  the  track, 
and  along  which  defendant  negligently 
ran  its  cars.  The  jury,  after  retiring, 
sent  the  following  communication  to  the 
court:  "The  city  built  the  bridge,  and 
takes  care  of  repairing  it,  and  the  city 
railway  company  pays  license  for  its  cars 
to  go  across,  and  that  in  my  estimation, 
the  city  is  in  fault,  and  not  the  railway 
company."  The  court  instructed  the  jury 
that  they  must  decide  the  case  on  the  law 
and  the  evidence,  and  whether  the  city 
was  liable  or  not  was  not  a  question  be- 
fore them.  Held,  that  the  instruction 
was  proper.  Judgment  82  111.  App.  185, 
affirmed  in  West  Chicago  St.  R.  Co.  v. 
Marks,  55  N.  E.  67,  182  111.  15. 

26.  Presumptions  and  burden  of  proof. 
— Defective  equipment  and  appliances. — 
See  ante,  "Sufficiency  and  Safety  of 
Means   of   Transportation,"    §   33-14. 

Starting  train  while  passenger  board- 
ing.— See  ante,  "Starting  or  Moving  Car 
While  Passenger  Boardin-g  Same,"  §  3343. 

Sudden  and  violent  jolts  or  jerks. — See 
ante,  "Sudden  Jerks,  Lurches,  or  Jolts," 
§  3347. 

Collisions. — See  ante,  "Collisions,"  § 
3348. 

Derailments. — See  ante,  "Derailment," 
§   3349. 

Sudden  starting  of  car  while  passenger 
alighting. — See   ante,    "Starting    or    Mov- 


ing Train  While  Passenger  Alighting,"  § 
3353. 

Proximate  cause. — See  ante,  "Proxi- 
mate Cause,"  §   3357. 

27.  In  an  action  against  a  carrier  for 
death  of  a  passenger  in  a  collision,  the 
court  charged  that  the  burden  was  on 
the  carrier  to  show  that  the  collision  oc- 
curred without  its  fault,  and  from  inevi- 
table casualty  or  unavoidable  accident, 
etc.,  and  that  it  must  establish  by  a  pre- 
ponderance of  the  evidence  that  the  col- 
lision resulted  from  such  unavoidable  ac- 
cident, etc.  Held  erroneous,  as  relieving 
plaintiffs  from  the  burden  of  establishing 
their  allegation  of  negligence  in  the  first 
instance,  the  court  having  nowhere  in- 
structed that  the  burden  was. on  plaintiffs 
to  establish  the  truth  of  their  allegation 
of  negligence  by  a  preponderance  of  the 
evidence.  Valente  v.  Sierra  R.  Co.,  91 
Pac.  481,   151  Cal.  534. 

Res  ipsa  loquitur. — In  an  action  for  in- 
juries to  a  passenger  in  a  collision  in  a 
case  wherein  the  doctrine  of  res  ipsa 
loquitur  was  applicable,  the  court  prop- 
erly refused  an  instruction  placing  on 
plaintiff  the  burden  of  proof,  throughout 
the  entire  trial,  as  to  the  negligence  of 
defendant's  servants,  and  requiring  plain- 
tiff to  prove  by  a  preponderance  of  the 
evidence  that  defendant's  servants  were 
guilty  as  specified  in  the  instruction,  and 
that  such  negligence  was  the  direct  and 
proximate  cause  of  the  injury.  Price  v. 
Metropolitan  St.  R.  Co.,  220  Mo.  435,  119 
S.  W.  932. 

Under  statutes. — Under  a  statute  mak- 
ing the  fact  of  injury  to  a  passenger  by 
the  running  of  a  street  car  prima  facie 
evidence  of  negligence,  a  requested  in- 
struction, in  an  action  by  a  passenger  in- 
jured,  that   the  burden   of  proof  was   on 
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produces  sufficient  proof  of  defendant's  negligence  to  make  a  prima  facie  case, 
the  charge  should  not  free  defendant  of  the  burden  of  establishing  by  a  pre- 
ponderance of  evidence  that  it  has  been  guilty  of  no  negligence  whatsoever 
which  caused  the  accident  and  that  the  damage  has  been  caused  by  inevitable 
casually  or  by  some  cause  which  human  care  and  foresight  could  not  prevent. ^^ 
Even  where  the  passenger's  injuries  were  received  under  circumstances  giving 
rise  to  a  presumption  of  negligence,  it  is  nevertheless  proper  to  charge  that  the 
burden  of  proof  is  upon  plaintiff,  ^^  and  it  is  error  to  charge  that  defendant  is  lia- 
ble for  the  slightest  negligence,  and  that  it  nuist  repel  by  satisfactory  proof  every 
imputation  of  such  negligence,  when  the  facts  do  not  create  a  presumption  of 
negligence  against  defendant,  and  cast  on  it  the  burden  to  disprove  negligence, 
and  when  the  contributory  negligence  of  plaintiff  is  involved.-^'^  But  a  charge 
that  defendant  was  liable  for  want  of  ordinary  care,  and  that  the  burden  of  proof 
to  show  negligence  rested  on  the  plaintiff  is  sufficiently  fa^'orabIe  to  the  carrier.^^ 
Requisites  of  Charge  Generally. — In  a  passenger's  action  for  personal  in- 
juries the  charge  as  to  presumption  and  burden  of  proof  must  not  be  conflicting,^ - 


plaintiff  to  show  that  the  accident  was 
due  to  defendant's  negligence,  and,  if  the 
jury  were  not  satisfied  by  a  preponder- 
ance of  evidence  that  plaintiff's  injury 
was  the  result  of  the  negligence  of  de- 
fendant, or  its  employees,  to  find  for  de- 
fendant, was  properly  refused.  Pensa- 
cola  Elect.  Co.  v.  Alexander,  50  So.  673, 
58   Fla.   337. 

28.  Burden,  of  defendant  to  rebut  prima 
facie  case. — In  an  action  by  a  passenger 
against  a  carrier  for  injuries  resulting 
from  the  collapse  of  a  bridge,  a  requested 
charge  that  plaintiff,  to  establish  defend- 
ant's negligence,  must  show  more  than 
a  probability  of  a  negligent  act,  and  can 
not  recover  if  it  is  just  as  probable  that 
the  accident  resulted  from  one  of  two 
causes,  for  one  of  which  defendant  was 
not  responsible,  was  properly  modified 
to  state  that  plaintiff,  to  establish  defend- 
ant's negligence,  must  show  more  than 
a  probability  of  a  negligent  act,  but  that, 
when  plaintiff  had  shown  that  he  was 
injured  by  the  breaking  down  of  the 
bridge  and  overturning  of  the  car,  it  was 
sufficient  proof  of  defendant's  negligence, 
and  that  the  burden  of  proof  was  then 
on  defendant  to  establish  by  a  prepond- 
erance of  evidence  that  it  has  been  guilty 
of  no  negligence  whatsoever  which 
caused  the  accident,  and  that  the  damage 
has  been  caused  by  the  inevitable  casu- 
alty or  by  some  cause  which  human  care 
and  fore?if;ht  could  not  prevent.  Roa- 
noke R.,  efc,  Co.  V.  Sterrett,  62  S.  E.  385, 
108   Va.   533,   19   L.    R.   A.,   N.    S.,   316. 

29.  Patterson  v.  San  Francisco,  etc.,  R. 
Co.,  81  Pac.  631,  147  Cal.    178. 

30.  Blake  v.  Camden  Interstate  R.  Co., 
50  S.  E.  408,  57   VV.  Va.  300. 

31.  Defendant,  an  electric  street  rail- 
road company,  offered  the  free  use  of 
three  of  its  cars  to  take  members  of  a 
woman's  convention  for  a  ride  about  the 
city.  The  offer  was  accepted,  the  plain- 
tiff's ward  became  one  of  the  passengers, 
and  was  injured  in  a  collision.     The  cars 
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were  operated  by  the  regular  employees 
of  defendant.  Held,  that  in  an  action  to 
recover  for  the  injury  an  instruction  that 
defendant  was  liable  for  want  of  ordinary 
care,  and  that  the  burden  of  proof  to 
show  negligence  rested  on  the  plaintiff, 
was  at  least  sufficiently  favorable  to  de- 
fendant. Indianapolis  Tract.,  etc.,  Co.  v. 
Lawson,  143  Fed.  834,  74  C.  C.  A.  630,  5 
L.  R.  A.,  N.  S.,  731. 

32.  Requisites  of  charge  generally. — An 
instruction  for  defendant  in  a  personal 
injury  case  that  if  the  jury  find  from  all 
the  evidence  in  the  case,  whether  offered 
by  plaintiff  or  defendant,  that  there  was 
no  negligence  of  the  character  submitted, 
then  defendant's  burden  has  been  sus- 
tained, and  it  is  entitled  to  a  verdict, 
though  they  should  find  that  plaintiff 
was  a  passenger,  and  was  injured  without 
fault  on  his  part,  does  not  conflict  with 
an  instruction  for  plaintiff  that  the  bur- 
den was  on  him  to  show  that  the  accident 
was  caused  by  defendant's  negligence, 
and,  if  he  so  showed,  then  the  burden 
shifted  to  defendant  to  excuse  itself;  the 
first  instruction  simply  telling  the  jury 
the  means  defendant  might  employ  to 
excuse  itself,  and  directing  what  evidence 
they  might  consider  in  determining 
whether  defendant  was  without  fault. 
Feary  v.  Metropolitan  St.  R.  Co.,  63  S. 
W.    453,    162    Mo.    75. 

Conflicting  instructions. — In  an  action  . 
for  injuries  to  a  passenger  by  being  struck 
by  a  trolley  pole,  an  instruction  that  the 
burden  was  on  the  carrier  to  shovir  that 
it  did  all  that  human  care,  vigilance,  and 
foresight  could  reasonably  do,  consistent 
with  ]he_  character  and  mode  of  convey- 
ance adopted,  in  the  practical  prosecu- 
tion of  its  business,  to  prevent  accidents 
and  injuries  to  passengers  riding  on  and 
alighting"  from  its  cars,  was  not  in  con- 
flict with  other  instructions  requiring 
plaintiff  to  prove'  that  defendant  •  owned 
and  operated  the  car  in  question,  and  re- 
auiring    defendant    to    exercise    such    care 
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must  not  be  uncertain,^^  must  not  be  misleading  as  to  the  means  of  proof  re- 
quired,^* or  place  the  burden  of  proof  on  the  wrong  party .^s  Further  the  charge 
must  not  be  objectionable  as  misleading  the  jury  to  believe  that  the  carrier's  neg- 
Hgence  had  been  established,^^  must  be  based  upon  or  be  applicable  to  the  evi- 


as  human  beings  are  capable  of,  consist- 
ent with  the  practical  operation  of  de- 
fendant's trains,  and  that  a  party  charg- 
ing negligence  must  prove  it.  Judgment 
103  111.  App.  303,  affirmed  in  Chicago  City 
R.  Co.  V.  Carroll,  68  N.  E.  1087,  306  111. 
318. 

33.  Certainty. — See  ante,  "Clearness  and 
Definiteness,"  §  3334. 

In  an  action  against  a  carrier  for  in- 
juries to  a  passenger,  the  court  charged 
that  if  the  jury  found  plaintiff  was  in- 
jured substantially  as  claimed,  and  that 
the  accident  could  not  have  happened  un- 
der ordinary  circumstances,  had  defend- 
ant exercised  the  utmost  care,  a  presump- 
tion of  negligence  was  raised,  and  that 
the  burden  was  on  defendant  to  rebut  it, 
and,  to  that  end,  that  defendant  must 
prove  that,  as  to  the  matters  which  the 
circtimstances  indicated  were  the  cause 
of  the  accident,  defendant  and  its  em- 
ployees exercised  that  high  degree  of 
care  which  the  law  required  of  them. 
Held,  that  the  instruction  was  not  erro- 
neous on  the  theory  that  it  was  left  un- 
certain as  to  what  circumstances  the  jury 
might  consider,  since  the  word  "circum- 
stances" merely  had  reference  to  the 
claim  made  by  plaintiff  as  to  the  manner 
in  which  the  accident  happened,  and  in 
other  instructions  the  jury  was  plainly 
told  that,  in  order  to  recover,  plaintiff 
must  establish  the  negligence  charged. 
Fitch  V.  Mason,  etc.,  Tract.  Co.,  100  N. 
W.   618,_  134   Iowa  665. 

Certainty  as  to  claims  referred  to. — ^In 
an  action  against  a  carrier  for  injuries  to 
a  passenger,  the  court  instructed  that  if 
plaintiff  was  injured  substantially  as 
claimed  by  him,  and  the  accident  would 
not  have  happened,  had  defendant  exer- 
cised the  utmost  care,  a  presumption  of 
negligence  against  defendant  was  raised. 
Held,  that  the  instruction  was  not  erro- 
neous on  the  theory  that  it  was  uncertain 
as  to  what  claims  were  referred  to — 
whether  those  stated  in  the  petition  or  in 
the  evidence — ^plaintiff's  claim  having 
been  stated  in  his  petition,  and  his  testi- 
mony having  tended  to  support  such 
claim.  Fitch  v.  Mason,  etc..  Tract.  Co., 
100  N.  W.  618,  134  Iowa  665. 

,34.  Misleading  instructions — Measure  of 
proof. — Instructions  requested  b.y  defend- 
ant that  the  burden  was  on  plaintiff  to 
prove  that  she  was  injured  by  the  care- 
lessness of  the  driver  of  a  street  car,  and 
if  the  testimony  left  the  jury  in  uncer- 
tainty as  to  whether  she  was  so  injured, 
the  jury  must  find  for  defendant;  and 
that  the  burden  of  proving  that  the  car 
was  not  stopped  a  reasonable  time  to  al- 
low plaintiff  to  alight   therefrom   was   on 


plaintiff,  were  misleading  as  to  the  meas- 
ure of  proof,  and  properly  refused.  Birm- 
ingham Union  R.  Co.  v.  Hale,  90  Ala.  8, 
8  So.  143,  34  Am.  St.  Rep.  748.  See  ante, 
"Misleading   Instructions,"   §   3336. 

35.  Placing  burden  of  proof  on  wrong 
party. — In  an  action  against  a  railroad 
company  by  a  passenger  on  a  freight 
train  for  personal  injuries,  a  charge  to 
find  for  defendant  if  the  jury  believe 
from  a  preponderance  of  evidence  that 
the  train  was  not  run  at  a  dangerous 
rate  of  speed,  that  the  cars  were  not  neg- 
ligently loaded,  and  that  the  employees 
did  not  fail  to  keep  a  proper  lookout, 
places  the  burden  of  proof  on  defendant, 
and  is  erroneous.  Mexican  Cent.  R.  Co. 
V.  Lauricella,  87  Tex.  377,  38  S.  \'/.  277, 
47   Am.   St.   Rep.   103. 

Showing  cause  of  accident  and  ex- 
culpating ■  circumstances. — In  an  action 
against  a  carrier  for  injuries  to  a  passen- 
ger the  court  instructed  that,  if  plaintiff 
had  shown  conditions  at  the  time  and 
place  of  the  accident,  either  in  the  roll- 
ing stock  or  track,  in  some  respect  as 
complained  of,  from  which  the  jury  might 
find  negligence  in  some  manner,  the  bur- 
den was  on  defendant  to  prove  that  such 
conditions  were  not  the  cause  of  the  ac- 
cident, and  that  it  was  not  negligent  in 
any  manner  as  claimed  in  the  construc- 
tion, operation,  or  maintenance  of  the 
rolling  stock  or  roadbed.  Held,  that  the 
instruction  was  not  erroneous  on  the 
theory  that  it  placed  on  defendant  the 
burden  of  showing  the  cause  of  the  ac- 
cident, and  also  of  exculpating  itself 
from  every  other  charge  of  negligence 
stated  in  the  petition,  since,  if  the  cause 
were  proven,  the  derailment  of  the  train 
could  not  have  been  occasioned  by  an- 
other cause,  and  other  instructions  had 
slated  that,  in  order  to  find  for  plaintiff, 
the  jury  must  find  not  only  that  he  v/as 
injured,  but  that  defendant  was  negligent 
in  some  one  or  more  of  the  particulars 
charged  in  the  petition,  and  that  such 
negligence  was  the  direct  cause  of  the 
injury.  Cronk  v.  Wabash  R.  Co.,  98  N. 
W.    884,    123    Iowa    349. 

36.  Leading  jury  to  believe  that  negli- 
gence of  carrier  established. — The  court, 
in  an  action  for  injuries  to  a  passenger, 
having  instructed  that  the  burden  of 
proof  was  on  plaintiff,  and  that  he  must 
prove  defendant's  negligence  and  his  own 
freedom  from  negligence  by  a  prepon- 
derance of  the  evid-ence,  an  instruction 
that  the  jury  were  the  best  twelve  men 
to  determine  "this  accident,  because  of 
this  negligence,  as  the  case  may  bt,  of 
any  twelve  men  in  the  world,"  because 
the  jury  had  heard  and  knew  more  about 
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dence,^''  and  not  invade  the  province  of  the  jury.^*  The  general  rules  as  to  the 
power  to  modify  requested  instructions,^''  as  to  repetition  of  instruction,*"  and 
harmless  error  *i  apply,  and  all  of  the  instructions  are  considered  as  a  whole.*^ 


it,  was  not  objectionable  as  misleading 
the  jury  to  believe  that  defendant's  neg- 
ligence had  been  established.  Malinow- 
ski  V.  Detroit  United  Railway,  117  N.  W. 
565,  154  Mich.  104. 

37.  Must  be  based  on  evidence,  whether 
car  properly  built. — The  court  having  in- 
structed that  if  the  car  in  which  de- 
ceased was  riding  ran  off  the  track,  and 
thereby  killed  him,  without  fault  on  his 
part,  there  was  prima  facie  negligence, 
unless  defendant  had  used  due  care  in  the 
construction  and  inspection  of  its  cars, 
and  found  no  defects  which  contributed 
to  the  injury,  need  not  further  instruct 
tliat  if  the  car  is  broken  the  presumption 
of  negligence  does  not  necessarily  arise 
that  it  was  improperly  built,  especially 
when  it  does  not  appear  that  such  fur- 
ther instruction  is  applicable  to  the  evi- 
dence. Ohio,  etc.,  R.  Co.  v.  Voight,  132 
Ind.  288,  23  N.  E.  774.  See  ante,  "Ap- 
plicability- to   Evidence,"   §§   3330-3332. 

38.  Province  of  jury. — Where,  in  an  ac- 
tion for  injuries  to  a  passenger  on  a 
street  car  from  the  burning  out  of  a  fuse, 
there  was  evidence  which  would  have 
warranted  the  conclusion  that  the  dura- 
tion and  intensity  of  the  flame  produced 
by  the  explosion  was  greatly  in  excess  of 
that  which  would  have  been  the  result 
if  the  fuse  had  been  in  proper  condition, 
and  that  the  improper  condition  of  the 
fuse  could  have  been  discovered  by  the 
use  of  reasonable  care,  an  instruction 
that  the  doctrine  of  res  ipsa  loquitur  did 
not  apply  was  properly  refused  since 
how  far  negligence  could  be  inferred 
from  the  accident  itself  under  such  cir- 
cumstances was  for  the  jury.  Cassady  v. 
Old  Colony  St.  R.  Co.,  184  Mass.  156,  68 
N.  E.  10,  63  L.  R.  A.  285.  See  ante,  "In- 
vading  Province   of   Jury,"    §   3333. 

Construction  as  invading  province  of 
jury. — A  charge  that  negligence  can  not 
be  presumed,  but  must  be  proved;  that, 
though  plaintiff  was  injured  in  getting 
on  or  off  defendant's  car,  such  fact  alone 
does  not  entitle  plaintiff  to  recover,  but 
he  must  prove  that  he  was  injured  in 
direct  consequence  of  the  negligence  of 
defendant's  employees;  does  not  tell  the 
jury  that  negligence  can  not  be  inferred 
from  circumstances.  Olfermann  v.  Un- 
ion Depot  R.  Co.,  125  Mo.  408,  38  S.  W. 
742,  46  Am.   St.  Rep.  483. 

39.  Modification  of  requests. — Where, 
in  an  action  for  personal  injuries,  claimed 
to  have  been  caused  by  the  upsetting  of 
defendant's  stagecoach,  in  which  plain- 
tiff was  a  passenger,  defendant  requested 
a  charge  that  a  mere  probability  that 
plaintiff's  injuries  were  caused  by  the  up- 
setting of  the  stage  would  not  justify  a 
verdict   for   him,   an    additional    statement 


by  the  court  that,  if  the  jury  were  satis- 
fied from  the  evidence  that  plaintiff  re- 
ceived the  injuries,  they  could  take  such 
injuries  into  consideration  in  making  up 
their  verdict,  is  not  erroneous.  Schafer 
V.    Gilmer,   13   Nev.   330. 

In  an  action  against  a  railroad  com- 
pany for  injuries  to  a  passenger,  v/here 
an  instruction  is  given  for  defendant  that 
the  burden  of  proof  is  on  plaintiff  to  show 
negligence  from  which  his  injury  re- 
sulted, it  is  error  to  refuse  to  modify  the 
instruction  by  adding  that  the  injury  it- 
self, if  plaintiff  was  in  the  exercise  of  or- 
dinary care,  is  prima  facie  evidence  of 
negligence.  Gleeson  v.  Virginia  Mid.  R. 
Co.,  140  U.  S.  435,  11  S.  Ct.  859,  35  L.  Ed. 
458,   reversing   5   Mackey   (16   D.   C.)    356. 

Instance  where  error  not  cured  by  mod- 
ification.— A  charge  that  if  the  car  stopped 
to  allow  passengers  to  alight,  and,  while 
plaintiff  was  alighting,  started  with  a  sud- 
den and  violent  jerk,  the  burden  is  on  de- 
fendant to  show  that  its  driver  was  not 
negligent,  is  not  cured  by  a  modification 
that  the  burden  is  on  plaintiff  "to  show, 
in  the  first  place,  the  negligence  of  the 
driver.''  Gardner  v.  Detroit  St.  R.  Co., 
99    Mich.    182,    58    N.   W.    49. 

40.  Repetition  of  instructions. — ^Where 
the  court  charged  that  the  law  imposed  on 
plaintiff  the  burden  and  necessity  of 
showing  by  a  preponderance  of  evidence 
that  it  was  the  negligence  of  the  defend- 
ant railroad  company,  and  not  something 
else,  'which  caused  the  alleged  injuries, 
the  refusal  of  a  requested  instruction 
concerning  the  preponderance  of  evi- 
dence in  such  a  case  was  not  error.  South- 
ern Pac.  Co.  V.  Schuyler,  135  Fed.  1015, 
68   C.  C.  A.  409. 

41.  Harmless  error. — See  ante,  "Harm- 
less   Error,"   §    3334.  ^ 

In  an  action  against  a  railroad  com- 
pany lo  recover  for  damages  caused  by 
the  derailment  of  a  car,  an  instruction 
that,  after  plaintiff  proved  the  injury  and 
|-he  derailment  of  the  car,  the  burden  of 
proof  shifted  to  defendant,  although  not 
as  accurate  as  the  statement  that  the 
facts  of  the  derailment  of  the  car  and  of 
plaintiff's  injury  thereby  make  out  a  prima 
facie  case  of  defendant's  negligenr-e,  will 
not  be  condemned,  in  view  of  the  fact  that 
Rev.  St.  1879,  §  3586,  provides  that  the 
court  shall  in  all  proceedings  regard  sub- 
stance rather  than  form<  and  the  require- 
ment in  Rev.  St.  1879,  §  3659,  that  the 
court  shall  not  reviTse  for  any  error  not 
affecting  the  substantial  rights  of  the  ad- 
verse party.  Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  438,  13  S.  W.  1044,  22  Am. 
St.  Rep.  781. 

42.  Charge  taken  as  a  -whole. — In  an 
action    by    a    passenger    for    injuries    sus- 
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Express  Reference  to  Burden  of  Proof. — It  is  safer  to  so  frame  instruc- 
tions as  to  indicate  the  burden  of  proof  without  expressly  referring  to  it,  and 
therefore  the  court  should  instruct  the  jury  that,  if  plaintiff's  injury  was  due 
to  any  defect  in  the  car  or  cars  on  which  he  was  riding,  or  the  machinery  or  ap- 
pliances connected  therewith,  and  he  did  not,  by  want  of  ordinary  care,  contribute 
to  the  injury,  they  should  find  for  him  the  damages  he  thereby  sustained,  un- 
less they  believed  from  the  evidence  defendant  had  exercised  the  utmost  care  and 
skill  which  prudent  men  are  accustomed  to  use  under  similar  circumstances  to 
ascertain  any  defects  in  the  car  and  appliances  and  secure  their  safety.*^ 

Must  Not  Authorize  Presumption  of  Negligence  from  Mere  Fact  of 
Injury. — In  a  passenger's  action  for  personal  injuries,  the  charge  of  the  court 
as  to  presumptions  and  burden  of  proof  of  negligence  must  not  justify  the  jury 
in  presuming  negligence  from  the  mere  fact  that  the  passenger  was  injured,** 
the  burden  of  proof  of  negligence  being  on  the  plaintiff ;  but  that  burden  is  sus- 
tained by  proof  of  the  injury  as  a  result  of  the  carrier's  act  in  operating  the  in- 


tained,  the  court  charged  that  the  effect 
of  the  plea  of  defendant  was  to  put  the 
burden  of  proof  on  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  the  al- 
legations of  the  complaint  were  true,  and 
also  that,  if  plaintiff  was  a  passenger,  the 
law  would  raise  a  presumption  against 
the  defendant  company  that  it  was  neg- 
ligent, and  the  burden  would  be  on  de- 
fendant to  rebut  such  presumption,  or 
that  the  plaintiff  could  by  ordinary  care 
have  avoided  the  effect  of  defendant's 
negligence.  Held,  that  the  instructions 
together  properly  stated  the  rule  as  to 
the  burden  of  proof.  Freeman  v.  Collins 
Park,  etc.,  R.  Co.,  43  S.  E.  410,  117  Ga.  78. 

The  refusal,  in  an  action  for  injuries 
received  by  the  negligent  starting  of  a 
street  car  while  plaintiff  was  alighting 
therefrom,  to  instruct  that  the  burden  is 
on  plaintiff  to  show  by  a  preponderance 
of  the  evidence  how  she  came  to  fall,  is 
not  erroneous,  when  considered  in  con- 
nection with  other  instructions  that 
plaintiff  can  not  recover  if  the  jury  be- 
lieves from  the  evidence  that  she  alighted 
in  safety  and  fell  down  from  other  causes, 
and  that  she  can  not  rec'iver  unless  she 
shows  by  a  preponderance  of  evidence 
that  defendant  was  negligent  in  the  man- 
ner charged  in  the  declaration,  and  that 
such  negligence  was  the  proximate  cause 
of  the  injury.  Judgment,  99  111.  App.  591, 
affirmed  in  West  Chicago  St.  R.  Co.  v. 
Lieserowitz,   64  N.   E.   718,   197   III.   607. 

Where  the  judge  in  his  charge  as  to 
the  presumption  arising  from  proof  of  in- 
jury on  a  street  car  to  a  passenger  did 
not  limit  the  presumption  to  the  specific 
acts  of  negligence  alleged,  but  in  his  gen- 
eral charge  specifically  confines  the  jury 
to  such  specifications  of  negligence,  it  is 
no  ground  for  new  trial.  Georgia  R., 
etc.,  Co.  V.  Reeves,  51  S.  E.  610,  123  Ga. 
697. 

43.  Express  reference  to  burden  of 
proof. — Davis  v.  Paducah  R.,  etc.,  Co.,  113 
Ky.  267,  21  Ky.  L.  Rep.  135,  68  S.  W.  140. 


44.  Mere  fact  of  injury. — In  an  action 
against  a  carrier  for  injuries  to  a  passen- 
ger, the  court  charged  that  if  the  jury 
found  that  plaintiff  was  not  guilty  of  con- 
tributory negligence,  and  that  he  was 
thrown  froin  the  car  as  claimed,  and  that 
such  accident  would  not  have  happened 
under  ordinary  circumstances,  had  de- 
fendant exercised  the  utmost  care,  a  pre- 
sumption of  negligence  against  defendant 
was  raised,  casting  the  burden  on  it  to 
rebut  such  presumption.  Held,  that  the 
instruction  was  not  erroneous  on  the 
ground  that  it  justified  the  jury  in  pre- 
suming negligence  from  the  mere  fact 
that  plaintiff  was  injured  while  a  passen- 
ger. Fitch  V.  Mason,  etc..  Tract.  Co.,  100 
N:    W.    618,    124    Iowa    665. 

Drover. — In  an  action  for  the  death  of 
a  drover,  riding  on  a  freight  train,  an  in- 
struction that  the  fact  that  the  drover 
was  killed  while  a  passenger  was  prima 
facie  evidence  of  negligence  on  defend- 
ant's part,  etc.,  was  error,  since  the  mere 
fact  that  he  was  killed,  without  reference 
to  "how"  he  was  killed,  raises  no  pre- 
sumption of  negligence.  Western  Mary- 
land R.  Co.  V.  State,  53  Atl.  969,  95  Md. 
637. 

There  being  evidence  that  the  rela- 
tion of  carrier  and  passenger  existed  be- 
tween plaintiff  and  defendant,  and  it  be- 
ing admitted  by  defendant  that  plaintiff 
had  received  physical  injuries  by  the  o\i- 
eration  of  its  train,  and  the  court  having 
charged,  on  request  of  defendant,  that  the 
mere  fact  that  plaintiff  had  charged  any 
particular  matter  as  negligence  did  not 
warrant  the  jury  in  treating  it  as  such,  but 
that  they  must  determine  that  from  the 
evidence,  it  was  not  error  to  add,  "always 
bearing  in  mind  the  presumption  of  law 
as  to  negligence  under  the  pleadings  in 
the  case,  to  which  your  attention  has  been 
called,  and  the  burden  that  has  been 
placed  on  defendant  by  reason  of  that 
presumption.''  Georgia  R.,  etc.,  Co.  v. 
Adams,  56  S.  E.  409,  127  Ga.  408. 
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strumentalities  employed  in  its  business  ^^  or  from  a  defect  therein. *« 

Must  Limit  Injuries  to  Those  Arising  from  Agency  of  Carrier. — An  in- 
struction tliat  an  injury  to  a  passenger  on  a  train  is  itself  prima  facie  evidence 
of  negligence  or  liability  by  the  carrier  is  erroneous,  not  limiting  the  injuries  to 
those  arising  from  some  agency  of  the  carrier.*''^ 

Evidenced  Equally  Balanced. — In  a  passenger's  action  for  personal  injury 
where  each  of  the  two  theories  of  the  case  is  advanced  as  the  opposite  of  the 
other,  it  is  proper  to  instruct  the  jury  to  find  for  the  defendant  if  the  evidence 
was  equally  balanced  as  between  such  theories.  Thus,  where  the  only  issue  on 
which  depended  the  liability  of  a  carrier  for  death  of  a  passenger  was  whether 
the  car  stopped  and  then  started  backward  as  the  passenger  was  attempting  to 
alight,  or  whether  she  voluntarily  stepped  from  it  while  it  was  still  going  for- 
ward, an  instruction  to  find  for  defendant  if  the  evidence  was  equally  balanced 
as  between  such  theories  was  proper.*^ 

One  Count  Bottomed  on  Simple  Negligence  Other  on  Gross. — One 
count  of  plaintiff's  complaint  being  bottomed  on  simple  negligence  of  defendant's 
conductor,  and  the  other,  for  the  same  injury,  alleging  gross  negligence  of  the 
conductor,  it  was  error  for  the  court,  its  attention  being  called  by  a  requested 
charge  to  the  degree  and  nature  of  proof  required  to  sustain  the  allegations  of 
the  second  count,  not  to  instruct  as  to  the  liability  under  such  count,  giving  the 
distinction  between  simple  negligence  and  gross  negligence,  leaving  them,  in- 
stead, to  infer  that  plaintiff,  if  in  the  exercise  of  due  care,  could  recover  under 
either  count,  if  the  conductor  was  shown  to  be  negligent.*'' 

Failure  to  Charge  on  Contributory  Negligence  and  Apportionment  of 
Damages. — An  instruction,  in  the  trial  of  an  action  against  a  railway  company 
for  personal  injuries,  that,  if  the  plaintiff  shows  a  prima  facie  right  to  recover,  it 
is  incumbent  on  the  defendant  "to  establish,  by  a  preponderance  of  the  evidence, 
one  of  two  facts,  either  that  it  was  without  negligence,  or  that  the  plaintiff  could 
have  avoided  the  consequence  of  the  negligence  by  the  exercise  of  ordinary  care," 
is  not  rendered  erroneous  because  of  a  failure  to  charge  in  the  same  connection 
on  the  law  of  contributory  negligence  and  apportionment  of  damages,  the  more 
especially  when  the  legal  rules  bearing  on  such  subject  are,  in  connection  with  in- 
structions given  on  the  measure  of  damages,  fully  and  fairly  stated.^" 

Fact  of  Employment  of  Driver  of  Stage  Coach. — In  an  action  for  an  in- 
jury sustained  by  the  plaintiff  in  a  stage  coach,  an  instruction  to  the  jury  that, 
if  the  defendant  owned  the  horses,  in  the  absence  of  all  evidence  to  the  contrary 
it  was  reasonable  to  presume  that  the  driver  having  the  control  of  them  was 
placed  in  that  situation  by  the  defendant's  consent,  and  that  they  were  employed 

45.  Injury  from  carrier's  act  in  operat-  ant's  negligence,  for,  though  such  burden 
ing  instrumentalities. — An  instruction,  in  was  on  plaintiff,  it  was  sustained  by  proof 
an  action  for  injuries  to  a  passenger,  that  of  the  accident  resulting  from  a  broken 
the  carrier  is  required  to  exercise  the  rail.  Whittlesey  v.  Burlington,  etc.,  R. 
highest  degree  of  care  in  transportation  Co.,  90  N.  W.  516,  131  Iowa  597,  reversed 
of   passengers,    and   that   a    showing   that  in  97   N.  W.  66. 

the  injury  was  caused  by  the  carrier's  47.  Must  limit  injuries  to  those  arising 
act  in  operating  the  instrumentalities  em-  from  agency  of  carrier. — Brice  v.  South- 
ployed  in  its  business  raises  a  presump-  grn  Railway,  85  S.  C.  316,  67  S.  E.  343,  37 
tion   of  negligence,   which    throws   on   the  L    R.  A.,  N.   S.,  768. 

carrier    the   burden    of   showing   that   the  48.' E^dence' equally   balanced.-^Wyatt 

mjury    was    sustamed    without    its    negli-  ^    p^^;g^  ^^^^^    ^    Co.,   156  Cal.   170,  103 

gence,    was    not    erroneous,    as    requiring  p        ggg 

defendant    to    overcome    plaintiff's    show-  .  '    „   '            ^  i_   ^^        j           •      , 
ing  by  a  preponderance  of  the  evidence;  ,.  49-  One  count  bottomed  on  simple  neg- 
the  court  having  also  charged  that  plain-  ig^nce,  other  on  gross -Yancey  e..   Bos- 
tiff  was  required  to  prove  her  case  by  a  tO"  Elev.  R.  Co.,  305  Mass    163,  91  N.  E. 
preponderance   of  the   evidence.     Cody  v.  20^,  3b  u.  K.  a.,  in.  &.,  1^1?. 
Market  St.  R.  Co.,  83  Pac.  666,  148  Cal.  90.  50.  Failure  to  charge     on    contributory 

46.  Broken  rail. — Instructions  held  not  negligence  and  apportionment  of  dam- 
erroneous  on  the  ground  that  it  placed  ages. — Macon  Consol.  St.  R.  Co.  v. 
on  plaintiff  the  burden  of  proving  defend-  Barnes,  38  S.  E.  756,  113  Ga.  312. 
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in  his  business,  but  that  the  contrary  might  be  shown,  submitting  the  question  to 
them  as  one  of  fact  for  them  to  decide,  is  unexceptionable. ^^ 

Proof  of  Willfulness. — In  an  action  for  injuries  to  a  passenger  on  defend- 
ant's train,  it  was  proper  to  instruct  the  jury  that,  "to  establish  the  charge  of 
willfulness,  *  *  *  ^jj  actual  intent  to  do  the  particular  injury  alleged  need 
not  be  shown;  but  if  you  find,  from  all  the  evidence,  that  the  misconduct  of  the 
defendant's  servants  was  such  as  to  evince  an  utter  disregard  of  consequences, 
so  as  to  inflict  the  injury  complained  of,  this  may  of  itself  tend  to  establish  will- 
fulness." ^2 

Explanation  of  How  Accident  Happened. — In  an  action  againts  a  railroad 
company  for  negligence,  an  instruction  that,  when  the  plaintiff  has  shown  that  the 
car  left  the  track  without  fault  on  his  part,  "it  devolves  on  the  defendant  to  ex- 
plain how  the  accident  happened,"  is  inaccurate.  It  may  be  possible  to  explain 
how  the  accident  happened,  but  the  defendant,  in  order  to  overcome  the  pre- 
sumption of  negligence,  and  exonerate  itself  from  liability  in  such  case,  must 
show  that  it  had  employed  the  utmost  skill,  prudence,  and  circumspection  practi- 
cally and  usually  applied  to  railroad  carrying,  and  that  the  cause  of  the  accident 
was  not,  and  could  not  reasonably  have  been  discovered  and  guarded  against.^^ 

Culpable  Cause  of  Accident  Not  Alleged  as  Shown. — Where,  in  a  suit 
for  injury  to  a  passenger  caused  by  the  derailment  of  an  electric  car,  the  particu- 
lar negligence  was  not  alleged,  and  the  evidence  was  insufficient  to  show  the  par- 
ticular cause  of  the  accident,  if  the  accident  is  such  as  to  indicate  there  was  neg- 
ligence, either  by  reason  of  a  defect  in  the  track  or  car  or  in  the  mode  of  running 
it,  it  would  be  the  duty  of  the  court  to  instruct  that  plaintiff  was  not  bound  to 
introduce  evidence  to  warrant  a  finding  against  defendant  in  either  of  these  par- 
ticulars, taken  by  itself  alone,  and  that  it  was  enough  if  the  jury  found  negli- 
gence in  some  one  or  more  of  them,  though  they  could  only  conjecture  as  to 
which  one  was  the  culpable  cause  of  the  accident. s* 

Proof  of  Justification  of  Assault. — In  a  passenger's  action  against  a  street 
car  company  for  an  assault  by  its  conductor,  it  was  proper  to  charge  that  the  bur- 
den of  proving  its  plea  of  justification  was  on  the  company. ^^ 

§  3360.  Weight  and  Sufficiency  of  Evidence. — In  a  passenger's  action  for 
personal  injuries,  the  charge  should  not  comment  on  the  weight  of  evidence.^* 

Instances. — And  a  charge  that  an  injury  which  was  occasioned  by  an  unusual 
occurrence  is  presumed  to  have  been  caused  by  negligence  unless  by  further 
proof  the  contrary  is  shown,  is  erroneous  as  commenting  on  the  weight  of  evi- 
dence,°'' 

Facts  as  to  Competency  or  Incompetency  of  Trainmen. — It  is  error  to 
charge  the  jury  that  they  may  consider  facts  proven  as  to  the  competency  or  in- 

51.  Fact  of  employment  of  driver  of  57.  Instances. — Texas  Cent.  R.  Co.  v. 
stagecoach. — Haight  v.   Turner,   21   Conn.       Burnett,  80  Tex.  536,  16  S.  W.  330. 

593.  Derailment    or    abnormal    operation    of 

52.  Proof  of  willfulness. — Cincinnati,  machinery. — While  an  injury  to  a  passen- 
etc,  R.  Co.  V.  Cooper,  120  Ind.  469,  32  N.  ger  on  a  railroad  resulting  from  the  de- 
E.  340,  6  L.  R.  A.  241,  16  Am.  St.  Rep.  railment  of  a  train  or  the  abnormal  oper- 
334.                                                       _  ation  of  machinery  raises  an   inference  of 

53.  Explanation  of  how  accident  hap-  negligence  on  the  part  of  the  carrier 
pened. — Louisville,  etc.,  R.  Co.  v.  Jones,  which  may  authorize  the  jury  to  so  find, 
108   Ind.  551,  9  N.   E.  476.  where    the    railroad    company    has    intro- 

54.  Culpable  cause  of  accident  not  al-  duced  evidence  to  show  that  it  used  all 
leged  as  shown. — James  v.  Boston  Elev.  proper  care  to  avoid  such  accident,  a 
R.  Co.,  90  N.  E-  513,  204  Mass.  158.  charge    that    the    fact   of   the    injuries   is 

55.  Proof  of  justification  of  assault. —  prima  facie  evidence  of  negligence,  which 
Birmingham  R.,  etc.,  Co.  v.  Coleman  defendant  is  called  on  to  rebut,  is  a  charge 
(Ala.),    61    So.    890.  on  the  weight  of  the  evidence.     St.  Louis, 

56.  Weight  and  sufficiency  of  evidence.  etc.,  R.  Co.  v.  Parks,  97  Tex.  131,  76  S.  W. 
—Texas  Cent.  R.   Co.  v.  Burnett,  80  Tex.  740. 

•536,    16    S.    W.    330. 
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competency  of  the  trainmen,  which  tend  to  show  that  the  act  in  question  was  not 
done  by  the  motorman  in  a  reasonably  careful  manner.^* 

Snow  and  Ice  on  Platform. — A  request  to  charge  that  the  fact  that  there 
was  snow  and  ice  on  the  step  of  a  car  from  which  plaintiff  was  alighting,  and  on 
which  he  slipped  and  fell  at  the  time  of  his  injury,  was  no  evidence  of  negligence, 
is  properly  refused. ^^ 

§  3361.  Credibility  of  Witnesses. — In  a  passenger's  action  for  personal  in- 
juries, it  is  proper  to  instruct  the  jury  as  to  what  matters  may  be  considered  upon 
the  credibility  of  the  plaintiff  who  has  testified  in  his  own  behalf.  Thus,  it  was 
held  correct  in  an  action  for  injuries  received  while  riding  on  defendant's  car, 
for  the  court  to  instruct  as  follows :  "It  is  proper  for  you  to  consider  all  the 
testimony  bearing  upon  the  question  as  to  whether  this  plaintiff  paid  his  fare  or 
not.  Of  course,  it  matters  not  whether  he  paid  his  fare  with  a  nickel,  or  with 
pennies,  or  in  any  other  way.  If  in  fact  he  did  pay  his  fare,  then  he  became  a 
passenger  upon  the  -car.  But,  of  course,  it  is  proper  for  you  to  carefully  re- 
member the  proof  which  he  and  other  witnesses  offered  in  regard  to  the  pay- 
ment of  the  fare;  for,  even  while  he  may  be  mistaken  in  regard  to  the  manner 
in  which  he  paid  his  fare,  still,  if  in  fact  he  did  pay  his  fare,  he  tTiereby  became 
a  passenger.  But,  if  he  was  mistaken — has  given  incorrect  testimony  in  your 
presence — in  regard  to  the  manner  of  paying  his  fare,  that  is  proper  for  you  to 
consider  upon  the  credibility  which  is  to  be  given  to  his  testimony  of  other  wit- 
nesses in  this  regard."  ®*' 

§  3362.  Damages. — In  a  passenger's  action  for  personal  injuries,  a  charge 
in  regard  to  punitive  or  exemplary  damages  is  not  ordinarily  applicable  to  a  case 
of  mere  negligent  tort.  To  justify  such  charge  there  must  be  evidence  of  willful 
misconduct,  malice,  fraud,  wantonness  or  oppression,  or  that  entire  want  of  care 
which'  would  raise  a  presumption  of  a  conscious  indifference  to  consequences.®^ 

Failure  to  Stop  Car. — In  an  action  by  a  passenger  on  a  street  car  for  in- 
juries received  in  alighting  from  the  car,  there  was  no  error  in  charging  that  the 
jury  might  consider  whether  or  not  the  car  ought  to  have  stopped  at  a  given 
point,  in  determining  questions  with  reference  to  the  circumstances  under  which 
the  conductor  and  plaintiff  may  have  acted,  in  regard  to  whether  the  circum- 
stances would  be  such  as  to  authorize  a  finding  for  punitive  damages,  and  gen- 

58.  Facts  as  to  incompetency  of  train-  from  being  thrown  from  the  platform  of 
men. — McBride  v.  St.  Paul  Ciiy  R.  Co.,  a  car,  where  the  only  negligence  alleged 
75  N.  W.  231,  72  Minn.  291,  following  was  failure  to  provide  suitable  accommo- 
Fonda  V.  St.  Paul,  etc.,  R.  Co.,  71  Minn.  dations  inside  the  car,  and  there  was  no 
438,   74   N.  W.   166.  evidence  of  willful  misconduct,   or  of  en- 

59.  Snow  and  ice  on  platform.— Tacoraa  tire  want  of  care,  it  was  error  to  give  a 
R.,  etc.,  Co.  V.  Turner,  196  Fed.  484,  116  charge  authonzmg  punitive  damages. 
C.   C.  A.  258.  Southern   R.    Co.   v.   Nappier,   138    Ga.   31, 

60.  Credibility   of   witnesses.— Reem    v.      '^^J?"  ^-  ''^,^-    ^ 

St.  Paul    City  R.    Co.,    84  -N.  W.    652,  82  .  Ties  partly  decayed.— Where,  m  an  ac- 

Minn    98  t\on    for    injuries    to    a    passenger,    it    ap- 

/.1   v.  _        „      c      .^u         -o    n^    ..    M^^  peared   that   the   accident   was   caused   by 

."v^?'J^^ei,";-;S°"the'-"  R-  Co.J.  Nap-  \^^  spreading  of  rails,  the  mere  fact  that 

pier,  138  Ga.  31   74  S.  E.  778,  citing  South-  ^^^/^f   ^^e   ties   wh^n   torn    out   of   the 

p".nnn^°i'\?     ^^l'  P       ^    nf  i=    1.9  ro^Ahti  by  the  derailed  cars  appeared  to 

r-     «?,'  «^°Q    P™1,^-                              '  be  decayed  or  rotten  in  part  did  not  war- 

,  ua.   81^,   65   s.   Ji.  idi.            ^  _  ^^^^    ^^    instruction    that    defendant    was 

Any  instruction  as  to  punitive  damages  guilty  of  gross  negligence  or  wanton  dis- 

is   erroneous,  where  there  is  no  evidence  regard  of  the  safety  of  passengers,  where 

of    gross     negligence.       East    Tennessee,  there  was  no  evidence  to  show  that  such 

etc.,    R.    Co.   V.   Lee,   90  Tenn.    (6   Pickle)  rottenness    of   the    ties   was   the   cause   of 

570,  18  S.  W.  268.  the  spreading  of  the  rail?.     Illinois  Cent. 

Failure  to  provide  suitable  accommoda-  R.  Co.  v.  Lence,  100  S.  W.  215,  30  Ky.  L. 

tions. — In  a  suit  for  injury  to  a  passenger  Rep.  988. 
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erally  in  considering  the  circumstances  immediately  leading  up  to  and  attending 
the  occurrence. 82 

Passenger  Pushed  from  Moving  Train  by  Conductor. — Where,  in  an  ac- 
tion against  a  railroad  company,  it  appears  that  a  passenger  was  injured  by  be- 
ing pushed  from  a  moving  train  by  the  conductor  at  a  station  at  which  he  did  not 
wish  to  alight,  an  instruction  on  the  subject  of  punitive  damages,  is  not  inap- 
propriate.*^ 

Assault  by  Employee  of  Carrier. — In  an  action  for  assault  by  employees  of 
a  street  railway  company,  where  the  court  in  its  charge  fully  defined  the  relation 
of  the  defendant  company  to  a  passenger,  and  the  duty  imposed  by  law  as  grow- 
ing out  of  this  relation,  and  in  proper  terms  left  it  to  the  jury  to  determine 
whether  the  employees  were  acting  for  the  company  at  the  time,  and  that  if  they 
were  acting  as  peace  officers,  and,  in  view  of  the  behavior  of  the  plaintiff,  they 
were  required  in  order  to  preserve  peace  to  take  him  into  custody,  and  they  did 
so,  using  no  more  force  than  was  necessary,  plaintiff  could  not  recover,  and,  fur- 
ther," that  it  was  the  duty  of  the  employees  of  the  company  to  protect  other  pas- 
sengers from  such  acts  as  it  was  claimed  that  plaintiff  was  guilty  of,  and  eject 
him  from  the  premises  if  necessary,  it  was  not  error  to  instruct  that  if  the  plain- 
tiff had  been  assaulted  in  the  manner  alleged,  and  that  he  sustained  damages 
thereby,  it  was  the  duty  of  the  jury  to  assess  his  damages  at  such  sum  as  they 
thought  he  was  entitled  to,  considering  character  of  the  injury  sustained,  and  the 
attendant  humiliation,  pain,  and  suffering.**  And  in  a  suit  against  a  railway 
company  for  an  assault  by  a  brakeman  on  a  passenger,  the  court  having  charged 
that  there  could  be  no  recovery  unless  the  assault  was  wanton  and  malicious,  the 
company  cannot  complain  of  a  charge  that,  in  the  event  of  a  verdict  for  the 
plaintiff,  the  jury  should  award  him  such  a  sum  as  they  might  think  fair  and 
reasonable;  the  damages  recoverable  being  made  up  of  several  ingredients,  such 
as  medical  attendance,  bodily  pain,  and  anguish  of  mind  induced  by  the  hurt,  and 
all  damages,  present  and  prospective,  which  are  the  natural  result  of  the  act  done, 
and  the  injury  received  by  the  plaintiff.*^ 

Use  of  Profane  and  Boisterous  Language  by  Carrier's  Servant  in 
Presence  of  Passenger. — In  an  action  by  a  prospective  passenger  against  a 
railway  company  for  injuries  for  its  failure  to  properly  heat  its  waiting  room  at 
a  depot,  for  permitting  such  room  to  be  and  remain  locked,  and  for  annoyances 
and  insults,  an  instruction  allowing,  punitive  damages  in  addition  to  the  actual 
damages  was  prejudicial,  as  permitting  the  jury  to  award  punitive  damages  for 
the  profane  and  boisterous  language  of  defendant's  agent  in  the  absence  of  suffi- 
cient proof  of  such  languages,**  and  an  instruction  in  such  action  that  plaintiff's 
damages  should  be  such  a  sum  of  money  as  would  compensate  her  for  the  pain 
and  anguish  of  body  and  mind  suffered  on  account  of  the  injuries  sustained,  is 
prejudicial,  as  warranting  damages  for  mental  suffering  for  profane  and  boister- 
ous language  of  the  company's  agent  in  the  absence  of  sufficient  proof  of  such 
language.*'' 

Assault  by  Fellow  Passenger. — An  instruction,  in  an  action  against  a  car- 
rier for  an  assault  by  a  fellow  passenger,  authorizing  a  recovery  for  physical  pain 
and  suffering,  and  such  mental  suffering  as  was  the  proximate  and  necessary 
consequence  of  the  assault,  was  not  obnoxious  as  allowing  damages  for  mental 

62.  Failure  to  stop  car. — Savannah  65.  St.  Louis,  etc.,  R.  Co.  v.  Blackburn 
Elect.   Co.  V.   McElvey,   55   S.   E.   193,   126       (Ark.),   15    S.  W.   469. 

Ga.   491.  66.  Use  of  profane  and  boisterous  lan- 

63.  Passenger  pushed  from  moving  guage  by  carrier's  servant  in  presence  of 
train  by  conductor. — Atlanta,  etc.,  R.  Co.  passenger. — St.  Louis,  etc.,  R.  Co.  v.  Wil- 
V.  Potts,  57  S.  E.  .686,  128  Ga.  397.  son,  66  S.  W.  661,  70  Ark.  136,  91  Am.  St. 

64.  Assault    by    employee    of    carrier. —      Rep.   74. 

Rand  v.    Butte    Elect.   R.    Co.,  40    Mont.  67.  St.  Louis,  etc.,  R.  Co.  v.  Wilson,  66 

398,  107  Pac.  87.  S.  W.  661,  70  Ark.  136,  91  Am.  St.  Rep.  74. 
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suifering  by  plaintiff,  due  to  his  being  compelled  to  kill  his  assailant.e^ 

§§  3363-3365.  Actions  for  Breach  of  Contract  of  Carriage— §  3363. 
Form,  Requisites  and  Sufficiency  in  General.— Misleading  Instructions. 

— The  charge  in  a  passenger's  action  for  breach  of  the  contract  of  carriage  must 
not  be  misleading  by  binding  the  defendant  to  a  guaranty  of  the  schedule  by  an 
agentj  even  though  the  passenger  knew  the  agent  had  no  authority  to  do  so,<59 
or  by  implying  forcible  ejection  where  the  passenger  alighted  as  a  result  of  the 
trainmen's  calling  the  wrong  station.'^* 

Use  of  Conjunctive  Instead  of  Disjunctive. — In  an  action  against  a  street 
railroad  for  failure  to  stop  a  car  and  admit  plaintiff  as  a  passenger,  an  instruc- 
tion that  if  the  conduct  of  defendant's  servants  was  not  "insulting  and  inten- 
tionally willful,"  though  negligent,  only  nominal  damages  could  be  awarded,  was 
'  objectionable  as  using  the  conjunction  after  the  word  "insulting." '^^ 

Misleading  Use  of  Words  "Though  Negligent." — In  an  action  against  a 
street  railroad  for  failure  to  stop  a  car  and  admit  plaintiff  as  a  passenger,  an 
instruction  that  if  the  conduct  of  defendant's  servant  was  not  "insulting  and  in- 
tentionally willful,"  though  negligent,  only  nominal  damages  could  be 
awarded."^^  Was  objectionable  in  using  the  phrase  "though  negligent,"  as  it 
would  warrant  the  jury  in  believing  that  gross  negligence  or  any  degree  of  neg- 
ligence was  intended.''^ 

Use  of  Too  Broad  Terms — Allowing  Punitive  Damages  for  "Indecorous 
Conduct." — In  an  action  by  appellee  to  recover  for  an  injury  resulting  from 
being  taken  past  a  station  to  which  she  had  purchased  a  ticket,  it  was  error  to 
instruct  the  jury  that  if  any  of  the  employees  of  the  company  were  "indecorous" 
or  insulting,  they  should  award  the  plaintiff  "damages  in  their  discretion"  not 
exceeding  the  amount  claimed  in  the  petition.''*  The  term  "indecorous  conduct" 
is  too  broad.    It  may  embrace  conduct  which  would  not  authorize  their  infliction. 

Certainty  as  to  Occasion  Intended. — In  an  action  for  refusal  to  receive 
and  check  plaintiff's  trunk,  an  instruction  is  erroneous,  which  leaves  it  doubtful 
whether  the  occasion  alluded  to  therein  as  that  when  plaintiff  had  not  endeavored 
to  deceive  defendant,  was  the  occasion  mentioned  in  the  declaration,  or  some 
other.'' 5 

Conformity  to  Issues  and  Pleading. — The  charge  in  a  passenger's  action  for 
breach  of  the  contract  of  carriage  must  conform  to  the  pleadings  and  issues. 
Where,  on  threats  of  expiilsion,  a  passenger  pays  a  fare,  but  does  not  leave  the 
car,  it  is  error  to  submit  the  question  of  expulsion  to  the  jury  in  an  action  against 
the  railroad  company  for  damages.''^ 

Applicability  to  Evidence  and  Facts  of  Case. — An  instruction  in  a  pas- 
senger's action  for  breach  of  the  contract  of  carriage  must  be  applicable  to  the 
evidence  and  facts  of  the  case.  It  is  error  to  give  an  instruction  not  supported 
by  at  least  some  evidence  in  the  case.''''  On  the  other  hand,  the  charge  must 
not  ignore  evidence ;  as,  for  instance,  evidence  that  plaintiff  was  directed  to  the 

68.  Assault  by  fellow  passenger. — Bed-  74.  Use  of  too  broad  terms — AUowing^ 
sole  V.  Atlantic,  etc.,  R.  Co.,  151  N.  C.  153,  punitive  damages  for  "indecorous  con- 
65   S.    E.   933.                                                               duct." — Louisville,   etc.,  R.  Co.  v.   Ballard,. 

69.  Misleading  instructions. — Mulligan  85  Ky.  307,  3  S.  W.  530,  9  Ky.  L.  Rep.  7, 
V.  Southern  Railway,  84  S.  C.  171,  65  S.  E.       7  Am.  St.  Rep.  600. 

1040.  75.   Certainty.— .Norfolk,   etc.,   R.   Co.  v^ 

70.  Louisiana,  etc.,  R.  Co.  v.  Rider  Irvine,  85  Va.  217,  7  S.  E.  233,  1  L.  R. 
(Ark.),    146    S.    W.   849.  A.   110. 

71.  Use  of  conjunctive  instead  of  dis-  76.  Paying  fare  under  threat  of  expul- 
junctive. — Godfrey  v.  Meridian  R.,  etc.,  sion. — Myers  v.  Southern  Railroad,  64  S. 
Co.,   101   Miss.  565,  58  So.  534.                                 C.   514.  42   S.   E.  598. 

72.  Misleading  use  of  words  "though  77.  Applicability  to  evidence  and  facts, 
negligent." — Godfrey  v.  Meridian  R.,  etc.,  of  case. — Jenkins  v.  Chesapeake,  etc.,  R. 
Co.,  101  Miss.  565.  58  So.  534.                               Co.,  57  S.  E.  48,  61  W.  Va.  597,  49  L.  R. 

73.  Godfrey  v.  Meridian  R.,  etc.,  Co.,  A.,  N.  S.,  1166,  11  Am.  &  Eng.  Ann.  Cas. 
101   Miss.   565,  58  So.  534.  967. 
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wrong  car  by  the  conductor,'^*  or  evidence  of  wantonness,  insult,  or  aggrava- 
tion's 

Failure  to  Prove  Allegation  of  Contract  to  Carry  for  Hire. — On  the 

trial  of  a  passenger's  action  for  breach  of  an  alleged  contract,  instructions  for 
the  plaintiff  based  upon  the  theory  of  an  implied  contract  and  which  ignore  the 
special  contract  alleged  in  the  declaration  are  inappropriate  and  should  be  refused. 
Thus,  in  an  action  agaiast  a  carrier  which  had  entered  into  a  contract  with  the 
county  court  to  transport  sick  persons  to  a  pesthouse,  by  a  person  who  was  put 
in  a  car  of  the  carrier  to  be  transported,  an  instruction  for  defendant  which  told 
the  jury  that  plaintiff  having  alleged  in  his  declaration  that  defendant  agreed  to 
carry  him  for  hire,  and  having  failed  to  prove  such  allegation,  was  not  entitled 
to  recover  in  an  assumpsit,  was  improperly  refused.*** 

Charge  as  to  Aggravating  Circumstances  Where  Passenger  Carried  by 
Station,  Unsupported  by  Evidence. — In  a  passenger's  action  for  being  carried 
beyond  his  station,  where  there  was  no  pretense  that  the  conductor  treated  the 
passenger  harshly,  or  with  anything  but  polite  consideration,  when  he  discovered 
that  he  had  been  carried  past  the  station,  an  instruction  as  to  aggravating  cir- 
cumstances should  not  have  given.^^  Thus,  a  passenger  was  carried  three  miles 
beyond  her  destination,  and  compelled  to  walk  back,  when  there  was  evidence  that 
the  conductor  stated  that  he  regretted  the  fact,  and  that  he  tried  to  procure  a  con- 
veyance to  carry  the  passenger  back  to  her  destination,  but  no  evidence  of  any 
willful  acts  of  defendant's  employees,  it  was  error  to  charge  that  the  jury  should 
award  a  certain  sum  if  such  employees  were  guilty  of  oppression,  fraud,  or  other 
willful  misconduct  evincing  a  reckless  disregard  of  consequences. ^^ 

Stating  Conjectural  and  Hypothetical  Cases. — In  a  passenger's  action  for 
breach  of  the  contract  of  carriage,  the  instruction  should  not  state  a  conjectural 
or  hypothetical  case.  It  has  been  so  held  as  to  instructions  in  a  passenger's  ac- 
tion for  being  put  off  his  train  at  a  point  other  than  his  destination  because  the 
train  did  not  stop  at  the  latter  place.*^ 

Presentation  of  Theories  of  Case.- — In  a  passenger's  action  for  breach  of 
a  contract  of  carriage  each  party  is  entitled  to  a  charge  presenting  his  theory  of 
the  case.  Thus,  in  a  passenger's  action  for  damages  for  misconduct  of  a  con- 
ductor on  a  street  car  towards  a  passenger  who  refused  to  pay  fare  and  to  whom 
no  transfer  had  been  issued  through  the  alleged  negligence  of  the  conductor  of 

78.  Where  plaintiff  boarded  wrong  car  by  person  was  quiet  and  orderly,  and  that 
direction  of  conductor  or  flagman. — In  an  the  conductor  rudely  thrust  him  back  in 
action  against  a  railroad  for  damages  sus-  the  presence  of  a  large  crowd,  stating 
tained  by  a  passenger  by  reason  of  having  that  he  was  drunk  and  a  nuisance,  and  re- 
gotten  onto  the  wrong  car,  the  complaint  fused  him  passage,  an  instruction  that 
alleged  that  defendant's  "conductor  or  there  was  no  evidence  of  wantonness,  in- 
fiagman"  directed  plaintiff  to  the  wrong  suit,  or  other  aggravation  was  properly 
car.  Plaintiff's  evidence  showed  that  both  refused.  Story  v.  Norfolk,  etc.,  R.  Co., 
the  conductor  and  flagman  separately  and  45   S.   E.  349,  133   N.  C.  59. 

at    different    times    gave    plaintiff   the    di-  go.  Failure  to  prove  allegation  of  con- 

rection   complained  of.     Defendant  s  flag-  tract  to  carry  for  hire.— Jenkins  v.  Chesa- 

man    testified    that    he    gave    plaintiff    no  peake,   etc.,   R.   Co.,  61  W.  Va.  597,  57   S. 

such    direction,    and    had    nothing    to    do  £    43,  49  l.  r.  a.,  N.  S.,  1166,  11  Am.  & 

therewith.      The    conductor    was    not    ex-  Eng.  Ann    Cas    967 

amined,  and  hence  plaintiff's  testimony  as  <,,'    r>i.  '                ..." 

to  what  he  told  her  was  uncontroverted.  J\  ^^^l^^  ^^    ^°  aggravating    circum- 

Held,    that   a   charge   that   plaintiff   could  ff^^tf^  ^^^^%  Tf^^^H  """"^c ''^.i,'*^" 

not  recover  unless  defendant's  "conductor  l°'^A    ^TP°K^^'^.^5'c.*^*^t'^"--S2"*\^J" 

and  flagman"  told  plaintiff  to  get  on  the  f.  9°-J- Ff^^'  ^^  ^-  ^-  ^^'  "^  ^^-  ^^^' 

■wrong  car  was  erroneous  and  prejudicial.  '      ' 

Robertson   v.    Louisville,   etc.,   R.    Co.,   37  88.  Kentucky  Cent.  R.  Co.  v.  Biddle,  17 

So.   831,   142  Ala.  216.  Ky-  L.  Rep.  1363,  34  S.  W.  904;   Kentucky 

79.  Ignoring  evidence  of  wantonness  in-  Cent.  R.  Co.  v.  Fern  (Ky.),  34  S.  W.  904. 
suit  or  other  aggravation. — Where  there  83.  Stating  conjectional  and  hypothet- 
■was  evidence  that  a  person  having  a  ical  cases. — Texas,  etc.,  R.  Co.  v.  Ludlam, 
ticket  was  excluded  from  a  train,  that  the  52  Fed.  94,  2  C.  C.  A.  633. 
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the  first  car,  where  the  court  gave  the  plaintiff's  instructions  on  her  theory  and 
evidence  in  that  case,  it  should  also  instruct  on  the  defendant's  theory  and  evi- 
dence in  the  case  and  a  failure  to  do  so  is  error. s* 
Charge  Favorable  to  Party  Objecting.— See  post,  "Damages,"  §  3368. 

§  3364.  Acts  Constituting  Breach  and  Excuses  Therefor. — Refusal  to 
Accept  Ticket. — In  an  action  against  a  carrier  for  its  refusal  to  accept  a 
ticket  issued  to  plaintiff,  plaintiff  was  entitled  to  an  instruction  upon  her  rights 
under  the  actual  contract  of  transportation  as  well  as  under  the  contract  evi- 
denced by  the  ticket.®^ 

Refusal  to  Validate  Return  Portion  of  Ticket.— In  an  action  against  a 
carrier  for  refusal  to  validate  the  return  portion  of  a  passenger's  excursion  ticket, 
good  only  in  the  hands  of  the  original  purchaser,  for  lack  of  sufficient  evidence  of 
identity,  an  instruction  making  the  carrier's  liability  turn  solely  on  the  question 
whether  the  jury  believed  the  ticket  agent  wrongfully  refused  to  validate  the 
ticket,  and  failing  to  submit  the  question  whether  proof  of  the  holder's  identity 
as  the  original  purchaser  offered  to  the  ticket  agent  was  such  as  should  have  sat- 
isfied the  mind  of  a  reasonably  conscientious  and  prudent  man,  was  erroneous.*^ 

Failure  to  Stop  at  Flag  Station  to  Take  Up  Passenger. — An  instruction 
in  a  passenger's  action  for  failure  to  stop  a  train  on  signal  at  a  flag  station  must 
not  ignore  testimony  as  to  whether  the  signal  was  seen  by  the  servant  of  the 
company  *^  must  be  applicable  to  case  ^*  and  not  calculated  to  confuse  the  inrv 
as  to  what  is  meant  by  plaintiff's  signals.^^ 


84.  Presentation  of   theories   of   case. — 

Plaintiflf,  on  entering  a  street  car,  asked 
the  conductor  if  the  car  went  to  a  certain 
locality  and  was  answered  in  the  affirma- 
tive. It  was  necessary  to  change  cars,  and 
plaintiff  did  not  ask  for  or  receive  a  trans- 
fer. She  refused  to  pay  fare  in  the  sec- 
ond car,  and  tfie  conductor  backed  the  car 
to  police  headquarters.  In  an  action  to 
recover  for  damages  suffered  by  reason 
of  such  conductor's  conduct,  on  behalf 
of  plain tifl  an  instruction  was  given  that 
if  there  was  a  rule  of  defendant  requiring 
a  transfer  ticket,  and  plaintiff  entered  the 
second  car  without  a  transfer  through 
the  negligence  of  the  conductor  of  the 
first  car,  relying  on  his  statements,  she 
was  entitled  to  be  carried  without  further 
payment  of  fare.  Defendant's  instruction 
that  if  plaintiflf  knew  of  the  reasonable 
regulation  requiring  transfers,  and  did 
not  ask  for  one,  without  the  conductor  of 
the  first  car  telling  her  that  none  was  nec- 
essary, she  could  not  ride  in  the  second 
car  without  payment  of  fare,  was  modi- 
fied by  adding,  "unless  she  was  induced  to 
do  so  by  the  conduct  and  statement  of 
the  conductor  of  the  first  car."  Held  that, 
the  question  as  to  the  custom  of  issuing  a 
transfer  being  merely  one  of  fact,  defend- 
ant's instructions  on  its  theory  and  evi- 
dence of  the  case  should  have  been  given 
without  the  modification;  the  latter  chang- 
ing the  issue  from  mistreatment  by  the 
second  conductor,  as  pleaded,  to  miscon- 
duct of  the  conductor  of  the  first  car. 
Little  Rock,  etc.,  R.  Co.  v.  Trainer,  56  S. 
W.  789,  68  Ark.   106. 

85.  Refusal    to   accept    ticket. — Illinois 
Cent.  R.  Co.  v.  Fleming,  146  S.  W.  1110, 


148  Ky.  473;  Illinois  Cent.  R.  Co.  v.  RnK. 
erts,  146  S.  W.   1113,  148   Ky.  478. 

86.  Refusal  to  validate  return  portion  of 
ticket. — Baltimore,  etc.,  R.  Co.  v.  Hudson, 
80  S.  W.  454,  117  Ky.  995,  25  Ky.  L.  Rp" 
2154. 

87.  Failure  to  stop  at  flag  station  to 
take  up  passenger. — Where,  in  an  action 
by  a  passenger  for  damages  from  defend- 
ant's failure  to  stop  a  train  at  a  flag  sta- 
tion, the  fireman  testified  that  he  was 
also  keeping  a  lookout  for. signals  as  the 
train  passed  the  station,  a  requested  in- 
struction that  if  the  engineer  was  keeping 
a  proper  lookout  for  signals,  and  did  not 
see  the  signal  to  stop,  ihe  jury  should  find 
tor  the  defendant,  though  they  believed 
the  signal  was  given,  was  properly  re- 
fused. Yazoo,  etc.,  R.  Co.  v.  Mitchell,  35 
So.  339,  83   Miss.   179. 

88.  And  where  a  complaint  alleges  that 
the  conductor  was  acting  within  the 
scope  of  his  duty  when  he  failed  or  re- 
fused to  stop  the  train  at  a  flag  station 
at  which  plaintiff  was  waiting,  a  request 
to  charge  that  the  conductor  of  a  train 
is  not  called  upon  to  look  out  for  signals 
of  intending  passengers  at  flag  stations 
was  properly  refused  as  inapplicable. 
Milhouse  v.  Southern  Railway,  53  S.  E. 
41,  73  S.  C.  443,  110  Am.  St.  Rep.  620. 

89.  Where,  in  an  action  against  a  rail- 
road company  for  failure  to  stop  a  train 
at  a  flag  station,  the  evidence  showed  that 
the  only  -signal  to  stop  was  made  by  a 
third  person,  an  instruction  submitting 
the  question  whether  plaintiflf  signaled 
the  train,  and  charging  that  if  the  train 
was  signaled  by  a  third  person,  and  if 
the  servants   of  the  company  saw,   or  by 
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Passenger  Carried  on  Wrong  Train. — In  an  action  for  injuries  to  a  pas- 
senger resulting  from  her  being  carried  on  the  wrong  train,  the  court's  charge 
that  if,  after  the  mistake  was  discovered,  she  asked  to  be  carried  to  a  certain 
point,  from  which  she  could  readily  reach  her  intended  destination,  and  this  was 
refused,  she  might  recover,  did  not  charge  that  it  was  negligence  not  to  grant 
her  request.^** 

White  Passenger  Compelled  to  Ride  in  Negro  Coach. — An  instruction 
that  plaintiff,  a  white  passenger,  could  not  recover  for  having  been  compelled  to 
ride  in  a  colored  coach,  if  the  conductor  in  good  faith  believed,  and  in  the  exer- 
cise of  ordinary  care  could  believe,  that  such  passenger  was  a  colored  person, 
and  he  was  not  insulting,  together  with  an  instruction  stating  the  converse,  prop- 
erly presented  the  law  of  the  case.^i  In  an  action  against  a  carrier  for  requiring 
a  white  passenger  to  ride  in  a  coach  set  apart  for  negroes,  it  is  improper  to  mod- 
ify instructions  which  preclude  recovery  if  the  conductor  honestly  believed  that 
the  passenger  was  a  negro,  by  the  clause  "unless  plaintiff  made  known  to  the 
conductor  that  he  was  a  white  person."  ^^ 

Delay  of  Train,  Guaranty  of  Schedule. — In  an  action  against  a  railroad 
company  because  of  the  delay  of  a  train  upon  which  plaintiffs  expected  to  travel, 
an  instruction  that,  notwithstanding  the  time-table,  if  an  agent  of  the  company 
made  a  position  statement  to  the  purchaser  of  a  ticket,  and  informing  him  about 
train,  such  statement  would  govern  the  contract  as  to  the  conditions  mentioned 
in  the  time-table,  and  is  such  a  case  the  jury  might  consider  both,  in  getting  at  the 
contract  between  the  passenger  and  the  railroad  company,  etc.,  was  misleading, 
as  it  bound  the  defendant  to  a  guaranty  of  the  schedule  by  an  agent,  even  though 
the  passenger  knew  that  the  agent  had  no  authority  to  do  so.^^ 

Carrying  Passenger  by  Destination. — In  an  action  against  a  carrier  for 
carrying  a  passenger  past  her  destination,  the  court  properly  refused  to  charge 
that  if  plaintiff,  after  being  carried  past  her  station,  got  off  the  train  voluntarily, 
and  was  not  put  off  by  defendant's  agents  or  servants,  or  some  of  them,  the  jury 
must  bring  in  a  verdict  for  defendant.^* 

Train  Not  Stopping  at  Station  for  Which  Passenger  Held  Ticket. — In 
an  action  against  a  railroad  company  for  failing  to  stop  a  train,  and  let  a  pas- 
senger off,  at  a  station  for  which  he  had  purchased  a  ticket,  where  the  evidence 
tended  to  show  that  the  defendant  ran  two  daily  trains  that  stopped  at  the  station 
for  which  the  passenger  held  the  ticket,  and  also  ran  a  through  train,  which,  by 
the  rules  of  the  company,  was  not  allowed  to  stop  at  such  station,  and  that,  when, 
the  "ticket  was  taken  up  by  the  conductor  on  the  latter  train,  he  informed  the  plain- 
tiff that  he  must  get  off  at  a  station  before  reaching  the  one  for  which  he  held  a 
ticket,  or  go  to  the  next  station  beyond,  and  that  the  plaintiff  voluntarily  went  on 
to  the  station  beyond,  it  is  error  to  instruct  the  jury  that,  if  the  plaintiff  pur- 
chased his  ticket  for  the  station  at  which  he  wished  to  stop,  he  had  a  right  to  en- 
ter the  first  train  due  after  he  purchased  the  ticket,  unless  he  was  informed,  be- 
fore he  entered  the  train,  that  it  would  not  stop  at  the  station  for  which  the 
ticket  was  purchased.*^ 

the  exercise  of  ordinary  care  might  have  R.  A.,  N.  S.,  958,  Ann.  Cas.  1913E,  517. 

seen,    plaintiff's     signals,    plaintiff    should  92.   Norfolk,   etc.,   R.   Co.  v.  Stone,   111 

recover,   was   erroneous,   as   calculated   to  Va.  730,  69  S.  E.  927. 

confuse    the    jury.      Southern    R.    Co.    v.  93.  Delay  of  train — Guaretnty  of   sched- 

Lanning,  35  So.  417,  83  Miss.  161.  ule.— Mulligan  v.  Southern  Railway,  84  S. 

90.  Passenger  carried  on  wrong  train. —  C.   171,   65   S.   E.   1040.     See   post,   "Dam- 
Writ  of  error  79  S.  W.  598,  denied  in  St.  ages,"  §  3362. 

Louis,  etc.,  R.  Co.  v.  Pruitt,  80  S.  W.  72,  94.   Carrying   passenger   by   destination. 

97  Tex.  487.  —Louisville,  etc.,  R.  Co.  v.  Seale,  160  Ala. 

91.  White  passenger  compelled  to  ride      584,  49  So.  323. 

in  negro  coach. — Louisville,  etc.,  R.  Co.  v.  95.   Train   not   stopping   at   station   for- 

Ritchel,  148  Ky.  701,  147  S.  W.  411,  41  L.      which  passenger  held  ticket.— Pittsburgh,. 
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Failure  to  Carry  to  Destination  Due  to  Trainman's  Calling  Wrong 
Station. — Where,  in  an  action  against  a  carrier  for  setting  down  a  passenger 
before  reaching  his  destination,  there  was  no  claim  that  there  was  a  forcible  ejec- 
tion, but  that  the  trainman  called  the  wrong  station,  a  charge,  authorizing  recov- 
ery for  injuries  caused  by  being  "put  off  the  train"  before  reaching  his  destina- 
tion, was  not  misleading  as  implying  forcible  ejection.^^ 

Refusal  to  Move  Train  Back  to  Stopping  Place. — Where  the  claim  for 
damages  is  for  refusing  to  move  a  train  back  to  the  stopping  place,  obliging  plain- 
tiff to  alight  in  a  rain,  and  not  for  running  beyond,  it  is  proper  to  refuse  to  charge 
that,  in  determining  whether  defendant  was  negligent,  the  jury  may  take  into 
consideration  the  character  of  the  train,  and  the  efforts  made  to  stop  it  at  the 
proper  place  in  the  first  instance.^'^ 

Failure  to  Deliver  Passenger  at  Destination  as  Causing  Illness. — In 
an  action  against  a  carrier  for  failure  to  deliver  a  passenger  at  his  destination,  it 
was  not  error  for  the  court  to  refuse  to  instruct  that  an  illness  suffered  by  the 
passenger  was  not  caused  by  the  failure  to  deliver  him  at  his  destination,  as  such 
question  was  for  the  jury.^* 

§  3365.  Damages. — Failure  to  Stop  at  Flag  Station  to  Take  Up  Pas- 
senger.— In  a  passenger's  action  for  failure  of  a  train  to  stop  on  signal  at  a 
flag  station.  Where  the  court  charged  that  if  the  failure  to  stop  a  passenger 
train  at  a  flag  station  in  response  to  a  signal  was  willful,  etc.,  on  the  part  of  the 
engineer,  the  jury  could  award  punitive  damages,  it  was  error  to  refuse  to 
charge  at  defendant's  request  that  if  the  engineer  did  not  act  maliciously,  etc., 
only  actual  damages  could  be  recovered.^"  The  charge  in  such  action  must  be 
applicable  to  the  facts  of  the  case,i  must  state  that  the  engineer  understood  the 
signal,^  and  where  the  acts  of  the  defendant's  servants  are  characterized  as  will- 
ful, must  state  what  acts  were  referred  to  and  what  were  meant.^ 

■etc.,  R.  Co.  V.  Nuzum,  50  Ind.  141,  19  Am.  cess  of  the  actual  pecuniary  money  dam- 
Rep.   703.  ages   sustained   by   plaintiff,   was   properly 
Charge  as  to  measure  of  damages  fav-  refused.     Yazoo,  etc.,   R.   Co.  v.   Mitchell, 
orable    to     defendant. — See    post,    "Dam-  35  So.  339,  83  Miss.  179. 
ages,"  §  3363.  Where    the    testimony    left   it    uncertain 

96.  Failure  to  carry  to  destination  due  as  to  whether  the  engineer  of  a  train 
to  trainman's  calling  wrong  station. —  saw  a  signal  to  stop  at  a  flag  station,  and 
Louisiana,  etc.,  R.  Co.  v.  Rider  (Ark.),  there  was  no  proof  that  other  employees 
146  S.  W.  849.  saw  the  signal,  an  instruction  that,  if  the 

97.  Refusal  to  move  train  back  to  stop-  engineer  or  other  employees  saw  the  sig- 

ping  place.— Alabama,   etc.,   R.   Co.  v.  Sel-  "^1  to  stop,  and  their  failure  to  stop  the 

lers,    9   So.    373,    93    Ala.    9,  30    Am.     St.  ""am  _  was    either    willful    or     capricious, 

3^gp^  Y!  punitive   damages  might  be  imposed,   was 

CO    •n>  -1   _     4.     j„i:., „.,„„»„„„_     4.  j«„        erroneous.     Southern   R.    Co.   v.   Lanning, 

98,_  Failure  to  deliver  passenger  at  des-         .   g  ^^. 

tination       as       causing     illness. — Sloan  v.  o     a       ■     ^       j.-        ^t,  ^     -r   ^u 

-NT     4.1,      A         ■„         'r,.r„„„       „(-„       n„      oA  "■   An   instruction   that,   if   the  engineer 

North     American     1  ransp.,    etc.,     Co.,     34  „f  „   *     •                     ■   „  i   1       ^  ^       a 

TA/3„u    991     fi4   Par    i>;n  °*  ^  tt^^"^  ^^'^  a  signal  to  stop  at  a  flag 

^!?i;  ,r     '*„    ct„      c;^»»^    .,r      <5.      „^cf  station,  and  the  failure  to  stop  was  either 

Failure    to    stop    street    car. — bee    post,  •,.*  i  ■  •  t,-  .. 

„-p,  „  g  -„»^  "^  willful  or  capricious  on  his  part,  punitive 

uamases,     s  ^^<^-  _  damages   might   be   imposed,   was   errone- 

99.  Failure  to  stop  at  a  flag  station  to  ^^^  for  failing  to  state  that  the  engineer 

take  up  passenger.— Yazoo,  etc.,  R.  Co.  v.  understood   the   signal.     Southern    R    Co 

White,  82  Miss.  120,  33  So.  970.     See  ante,  j,,  Lanning,  35  So.  417,  83  Miss.  161. 
"Acts    Constituting    Breach    and    Excuses  g.   An   instruction,   in   an   action   against 

Therefor,"  §  3364.  a   railway   company   for   failing  to   stop   a 

1.  Where,   in   an  action  by  a  passenger  train  at  a  flag  station,  that  if  the  acts  of 

for  failure  of  a  train  to  stop  on  signal  at  defendant's     servants     were     characterized 

a  flag  station,  there  was  evidence  justify-  by  willfullness   or   capriciousness  punitive 

ing  the   submission  of  the   question  as   to  damages   might   be   awarded,   was   errone- 

whether  the  failure  to  stop  was  willful,  as  ous    for    failing   to    state    what   acts    were 

alleged,    an    instruction    that,    if    the    jury  referred     to     and     what     servants     were 

found    for    plaintiff    under    the    evidence,  meant.      Southern    R.    Co.   v.    Lanning,   35 

they  could  not  award  any  damages  in  ex-  So.    417,    83    Miss.    Ifil. 
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Failure  to  Stop  Street  Car  and  Take  up  Plaintiff. — In  an  action  against 
a  street  railroad  company  for  failure  to  stop  a  car  and  take  up  plaintiff  as  a 
passenger,  an  instruction  that  if  the  conductor  and  motorman  did  not  see  plain- 
tiff, and  did  not  intentionally  and  capriciously  decline  to  stop  the  car,  exemplary 
damages  could  not  be  awarded,  is  objectionable  as  omitting  defendant's  liability 
in  case  it  was  grossly  negligent* 

White  Woman  Compelled  to  Ride  in  Colored  Car. — In  an  action  against 
a  railroad  company  by  a  white  woman  to  recover  compensatory  damages  for  be- 
ing forced  to  ride  in  a  colored  car,  an  instruction  on  the  measure  of  damages, 
which  tells  the  jury  that  in  assessing  her  damages  they  are  not  limited  to  com- 
pensation for  the  actual  damages  sustained  by  her,  but  may,  in  addition,  take  into 
consideration  the  discomforts,  mortification  and  humiliation  suffered  by  her,  if 
proved  with  reasonable  certainty,  is  obscure,  and  calculated  to  confuse  and  mis- 
lead the  jury.  The  jury  should  be  plainly  told  that  the  measure  of  recovery  is 
compensatory  damages,  and  that  discomfort,  mortification  and  humiliation,  if 
proved  with  reasonable  certainty,  constitute  elements  of  such  damage.^ 

Failure  to  Transport  to  Destination  in  Reasonable  Time. — Where  plain- 
tiff alleged  that  defendant  railroad  negligently  failed  to  transport  him  to  his  des- 
tination in  a  reasonable  time,  that  it  failed  to  keep  the  caboose  in  which  he  was- 
riding  comfortably  heated,  and  failed  to  put  him  down  at  the  regular  place  for 
the  landing  of  passengers,  by  reason  of  which  plaintiff  was  made  very  uncom- 
fortable, got  his  feet  wet,  and  was  sick  a  long  time,  the  court  should  have  in- 
structed that  if,  as  a  proximate  cause  of  the  alleged  negligence,  plaintiff  was 
made  sick,  the  jury  should  find  a  fair  compensation  for  the  time  lost  and  any 
physical  or  mental  suffering  endured  and  for  any  permanent  reduction  of  his 
power  to  earn  money,  if  such  there  was.^  The  court  should  also  have  instructed 
that  plaintiff  could  not  recover  for  any  suffering  or  sickness  which  he  might  have 
prevented  by  ordinary  care,  or  for  anything  which  defendant  by  the  exercise  of 
ordinary  care  could  not  have  reasonably  guarded  against ;  that  if,  when  there 
was  no  negligence  delaying  the  train,  plaintiff  voluntarily  left  it,  before  it  arrived, 
and  walked  to  the  station,  he  could  not  recover  for  any  sickness  brought  on  him 
by  the  walk ;  and  that  if  the  delay  in  reaching  the  station  was  due  to  a  wreck  on 
the  road,  and  could  not  have  been  avoided  by  ordinary  care,  and  ordinary  care 
was  used  to  keep  the  caboose  reasonably  heated,  they  should  find  for  defendant.''' 

Refusal  to  Stop  at  Passenger's  Station. — In  an  action  for  willful  tort  in 
refusing  to  stop  a  train  at  a  station,  an  instruction  that,  if  the  act  of  defendant 
was  done  wrongfully  and  recklessly,  'plaintiff  would  be  entitled  to  recover 
exemplary  damages  by  way  of  punishment  by  adding  to  the  compensatory  dam- 
ages a  sufficient  sum  to  prevent  defendant  from  doing  a  like  wrong  to  anybody 
else,  is  not  erroneous  as  awarding  compensatory  damages  on  failure  of  plaintiff 
to  prove  the  willful  tort  alleged.® 

Carrying  Passenger  Beyond  Destination. — Instructions  in  an  action 
against  a  carrier  for  its  willful  failure  to  stop  its  train  at  a  passenger's  destina- 
tion to  enable  him  to  alight  should  leave  to  the  jury  to  determine  what  damages, 
whether  actual  or  punitive,  should  be  awarded.^  Where  defendant's  evidence 
tended  to  show  that  the  train  stopped  at  plaintiff's  station  and  that  many  passen- 

4.  Failure  to  stop  street  car  and  take  up  7.  Southern  R.  Co.  v.  Miller,  33  Ky.  L.. 
plaintiff.— Godfrey    v.     Meridian     R.,    etc.,       Rep.   505,   110   S.   W.   351. 

Co.,  101  Miss.  565,  58  So.  534.     See  ante,  8.  Failure  to  stop  at  passenger's  station. 

"Form,  Requisites  and  Sufficiency  in  Gen-  — Reeves  v.  Southern  R.  Co.,  46  S.  E.  543,. 

eral,"  §  3363.  68  S.  C.  89. 

5.  White  woman  compelled  to  ride  in  col-  9.  Carrying  passenger  beyond  destina- 
ored  car. — Norfolk,  etc.,  R.  Co.  v.  Stone,  tion — Martin  v.  Southern  Railway,  89  S. 
Ill  Va.  730,  69   S.   E.  937.             _  C.    32,    71    S.    E.    236,    the    charge    of   the 

6.  Failure  to  transport  to  destination  in  court  in  this  case  was  held  not  to  pre- 
reasonable  time. — Southern  R.  Co.  v.  Mil-  elude  a  recovery  of  actual  damages  al- 
ler,  33  Ky.  L.  Rep.  505,  110  S.  W.  351.  leged  and  proved,  but  to  conform  to  the: 

,  above  rule. 
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gers  got  off  there,  it  was  not  error  to  refuse  a  charge  authorizing  punitive  dam- 
ages.io  But  the  defendant  can  not  object  to  a  charge  as  to  the  measure  of  dam- 
ages which  is  favorable  to  it." 

Failure  of  Steamboat  to  Stop  at  Wharf.— In  an  action  against  a  steamboat 
company  by  a  passenger  holding  a  round-trip  ticket  for  damages  through  failure 
of  defendant  to  stop  at  a  wharf  for  plaintiff,  whereby  plaintiff  was  compelled  to 
walk  to  his  home  through  a  rain  and  became  ill,  the  refusal  of  instructions  that 
the  proper  damages  are  the  cost  of  the  ticket  plus  any  reasonable  charge  for  lodg- 
ing, or,  if  plaintiff  was  compelled  to  return  to  his  home  that  night,  the  reasonable 
cost  of  obtaining  a  conveyance,  and  that  he  could  not  recover  for  any  sickness 
brought  about  through  exposure  from  a  walk  voluntarily  and  unnecessarily  taken 
by  him,  and  that  he  could  not  recover  on  exposure  to  the  elements,  nor  for  any 
sickness  in  consequence  thereof,  nor  for  any  time  lost,  after  returning  to  his 
home  in  consequence  of  such  exposure,  and  the  substitution  of  a  charge  that  the 
measure  of  damages  was  the  amount  necessarily  expended  by  plaintiff  as  the  re- 
sult of  defendant's  negligence,  together  with  the  proportionate  cost  of  the  round- 
trip  ticket  purchased  by  plaintiff  and  not  used  by  him,  and  that  plaintiff  was  not 
entitled  to  any  damages  for  expenses  unnecessarily  incurred  by  him,  or  for  sick- 
ness or  injury  resulting  from  exposure  or  sickness  unnecessarily  undergone,  was 
error.  12 

§§  3366-3368.  Actions  for  Ejectment— §  3366.  Form,  Requisites 
and  Sufficiency  in  General. — In  a  passenger's  action  for  damages  for  ejection 
from  the  train  to  his  destination,  an  instruction  must  not  be  too  general. ^^ 

Terminology  and  Phraseology. — In  an  action  against  a  railroad  company 
for  wrongful  ejection  from  its  train,  an  instruction  that  whenever  the  element 
of  malice  or  oppression,  or  a  reckless  disregard  of  the  rights  of  others,  enters 
into  a  transaction,  and  when  the  act  is  done  in  the  strict  line  of  duty  of  the  con- 
ductor, but  done  under  a  state  of  facts  not  justifying  the  act  done,  and  in  a 
wrongful  or  perhaps  careless  manner,  the  law  authorizes  exemplary  damages, 
is  not  objectionable  because  of  the  use  of  the  phrase,  "and  when  the  act  is  done  in 
the  strict  line  of  duty  of  the  conductor."  i*  The  charge  was  not  erroneous  be- 
cause of  the  use  of  the  expression  "careless  manner,"  the  word  "careless"  being 
used  in  the  sense  of  "reckless."  ^^ 

Construction  of  Words  and  Phrases. — In  an  instruction  in  a  passenger's 

10.  Where  a  passenger  was  carried  past  by  promptly  informing  her  that  the  train 
his  station,  and  was  compelled  to  walk  did  not  stop  at  her  destination,  would 
back  from  the  next  station  during  the  have  enabled  her  to  stop  at  some  other 
nighttime,  by  which  he  was  made  sick,  station  where  she  would  have  suffered 
sore,  and  lame,  and  defendant's  evidence  less  than  she  suffered  at  K.  Held,  that 
tended  to  show  that  the  train  stopped  at  the  rule  as  to  the  measure  of  damages 
his  station,  and  that  many  passengers  got  was  favorable  to  the  company,  as  author- 
off  there,  it  was  not  error  for  the  court  izing  a  lessening  of  the  actual  damages 
to  refuse  to  charge  the  jury,  authorizing  suffered;  and  the  instruction  was  not  ob- 
it to  allow  plaintiff  punitive  damages.  jectionable  as  stating  a  conjectural  or  hy- 
Yazoo,  etc.,  R.  Co.  v.  Smith,  35  So.  168,  82  pothetical  case.  Texas,  etc.,  R.  Co.  v. 
Miss.   656.  Ludlam,  53   Fed.  94,   3   C.   C.  A.  633. 

11.  Charge  favorable  to  party  objecting.  12.  Failure  of  steamboat  to  stop  at 
— In  an  action  by  a  passenger  for  being  wharf. — Rock  Creek  Steamboat  Co.  v. 
put  off  a  train  at  K.,  nine  miles  from  her  Boyd,  111  Md.  18_9,_  73  Atl.  662. 
destination,  because,  under  the  rules  of  13.  Form,  requisites  and  sufficiency  in 
the  company,  the  train  did  not  stop  at  general. — Miller  v.  King,  166  N.  Y.  394, 
the  latter  place,  the  court,  without  objec-  59  N.  E.  1114,  affirming  58  N.  Y.  S.  1145, 
tion,   gave   an   instruction   which   declared  40  App.  Div._  618. 

the  company's  liability,  and  further  stated  14-  Terminology — "When  the  act  is 
that  the  measure  of  damages  was  the  done  in  the  strict  line  of  duty  of  the  con- 
price  of  the  ticket  she  purchased  next  ductor." — Choctaw,  etc.,  R.  Co.  v.  Hill, 
morning  from  K.  to  her  destination,  and  110  Tenn.  396,_  75  S.  W.  963. 
the  increased  damage  suffered  by  reason  15.  Careless  in  sense  of  reckless. — Choc- 
of  being  left  at  K.,  instead  of  at  some  taw,  etc.,  R.  Co.  v.  Hill,  110  Tenn.  396,  75 
earlier  place,  provided  that  the  conductor,  S.  W.  963. 
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action  for  ejection  from  a  train,  the  word  '"ejected"  does  not  imply  the  use  of 
force;  i**  the  words  "ejected  or  removed"  are  not  construed  as  meaning  "removal 
by  arrest  ;"i'^  the  word  "insult"  conveys  the  idea  of  affronts  by  profane  or  ob- 
scene language  or  words ;  the  words  "set  upon"  imply  an  unwarranted  attack ; 
and  the  words  "violently  handled"  indicate  a  physical  assault.^® 

Certainty  and  Definiteness. — In  a  passenger's  action  for  personal  injuries 
received  by  his  being  ejected  from  a  train  or  car,  the  instructions  must  be  cer- 
tain and  definite  and  not  leave  the  jury  to  speculate  and  generalize  as  to  the 
measure  of  the  carrier's  duties,  the  standards  of  which  are  fixed  and  defined  by 
law.  Thus,  in  such  action  an  instruction  that  if  plaintiff  was  a  passenger- on  de- 
fendant's street  car  he  was  entitled  to  courteous  treatment  at  the  hands  of  the 
conductor,  and  if,  without  fault  on  his  part,  he  was  not  treated  with  care  and 
courtesy,  he  was  entitled  to  recover,  is  erroneous  in  leaving  it  to  the  jury  to  say 
what  would  be  courteous  treatment.!^  That  is  too  uncertain.  Jurors  might  dif- 
fer greatly  in  their  ideas  of  what  would  be  "courteous  treatment." 

Misleading  Instructions. — An  instruction  in  a  passenger's  action  for  wrong- 
ful ejectment  must  not  be  misleading  "^^  whether  the  action  is  one  for  ejection 
from  a  train  or  street  car.-i    It  is  essential  that  the  instructions  to  the  jury  be  not 


16.  Ejected  as  impljring  use  of  force. — 

In  an  action  against  a  railway  company 
for  the  death  of  a  passenger  after  he  was 
put  off  the  train,  an  instruction  telling 
the  jury  to  find  for  plaintiff,  if  they  be- 
lieved that  his  intestate  was  on  defend- 
ant's train  in  such  a  state  of  intoxication 
as  to  render  him  incapable  of  caring  for 
himself,  and  defendant's  servants,  know- 
ing such  condition,  negligently  ejected 
him  at  a  place  and  under  such  circum- 
stances as  to  necessarily  or  probably  en- 
danger his  life  by  passing  trains,  does  not 
require  the  jury  to  believe,  in  order  to 
find  for  plaintiff,  that  his  intestate  was 
put  off  by  force,  as  the  word  "ejected" 
does  not  imply  the  use  of  force.  Bohan- 
non  V.  Southern  R.  Co.,  65  S.  W.  169,  112 
Ky.  106,  23  Ky.  L.  Rep.  1390. 

17.  "Ejected  or  removed"  not  construed 
as  meaning  "removed  by  arrest." — In  an 
action  against  a  railroad  corporation  for 
an  assault  and  false  imprisonment,  it  ap- 
peared that  the  plaintiff,  who  was  the 
holder  of  a  mileage  coupon  ticket,  ten- 
dered, while  a  passenger  on  a  train  on  the 
defendr^nt's  railroad,  some  of  the  coupons 
in  pa3'ment  of  his  fare,  in  violation  of  the 
conditions  of  the  contract  under  which  he 
held  them,  and  that  the  conductor  of  the 
train  refused  to  receive  them,  and  ar- 
rested him.  The  plaintiff  at  the  trial 
asked  the  judge  to  rule  that  the  evasion 
or  attempt  to  evade  the  payment  of  fare, 
for  which  a  passenger  may  be  lawfully 
ejected  or  removed  from  a  railroad  car, 
must  be  a  fraudulent  evasion,  with  an  in- 
tention to  defraud  the  railroad  company. 
The  judge  refused  so  to  rule,  but  did  rule 
that  the  coupons  oifered  by  the  plaintiff  to 
the  conductor  were  not  a  legal  tender  of 
his  fare,  and  that,  upon  the  plaintiff's  re- 
fusal to  make  any  other  payment,  the 
conductor,  who  was  a  railroad  police  of- 
ficer, might  arrest  him  without  a  warrant. 
The  plaintiff  excepted  to-  the  refusal  to 
rule    as   requested,   but   not   to   the   ruling 


given.  Held,  that  the  w.ords  "ejected  or 
removed,"  in  the  ruling  requested,  were 
not  to  be  construed  as  meaning  "removed 
by  arrest."  Marshall  v.  Boston,  etc.,  R. 
Co.,   145   Mass.   164,   13   N.   E.   384. 

18.  Words  "insult,"  "set  upon,"  "vio- 
lently handled." — An  instruction,  in  an 
action  against  a  carrier  for  an  assault  by 
its  conductor  on  a  passenger,  which  au- 
thorizes a  verdict  for  the  passenger  on 
finding  that  he,  while  pursuing  his  jour- 
ney, "was  set  upon  by  the  conductor  and 
insulted  and  violently  handled,  or  was 
wrongfully  ejected  from  the  train  on 
which  he  had  a  right  to  be,"  is  not  open 
to  the  objection  that  it  does  not  charge 
that  the  action  of  the  conductor  must  have 
been  wrongful  or  unprovoked;  the  words 
"set  upon"  necessarily  implying  an  un- 
warranted attack,  and  the  word  "insult" 
conveying  the  idea  of  affronts  by  profane 
or  obscene  words,  and  the  words  "vio- 
lently handled"  indicating  the  result  of 
the  physical  assault.  Yazoo,  etc.,  R.  Co. 
V.  Williams,  39  So.  489,  87  Miss.  344. 

19.  Certainty  and  definitenes.s.— Little 
Rock  R.,  etc.,  Co.  v.  Goerner,  80  Ark.  1.58, 
95   S.  W.   1007,  7  L.   R.  A.,  N.   S.,  97. 

20.  Misleading  instructions. — Rosenko- 
Vitz  V.  United  R.,  etc.,  Co.,  108  Md.  306, 
70  Atl.  108;  Virginia,  etc.,  R.  Co.  J.  Hill, 
105  Va.  729,  54  S.  E.  872,  6  L.  R.  A.,  N. 
S.,   899. 

21.  Ejection  from  street  car.— And 
where,  in  an  action  for  injuries  to  a  pas- 
senger ejected  from  a  street  car,  the 
court  charged  that  if  plaintiff  boarded 
the  car  for  the  purpose  of  riding  as  a  pas- 
senger, and  tendered  his  fare,  which  the 
conductor,  without  excuse,  refused  to  re- 
ceive, and  wantonly  ejected  plaintiir  from 
the  car,  the  verdict  should  be  for  him,  and 
that  if  he  was  on  the  car  for  the  purpose 
of  selling  newspapers,  the  verdict  should 
be  for  defendant,  unless  the  injury  v/as 
caused  wantonly,  etc.,  and  oral  instruc- 
tion  that   the   court   had   refused    instruc- 
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such  as  to  mislead  tliem  into  a  failure  to  distinguish  between  the  force  used  in 
ejecting  the  passenger,  made  necessary  by  his  resistance  and  own  misconduct,  and 
force  or  violence  used  by  the  officers  or  agents  of  the  railroad  company  not  made 
necessary  by  the  passenger's  resistance  or  misconduct. ^^ 

Instructions  Hypothetical  in  Form  Not  Misleading. — An  instruction  in 
an  action  against  a  railroad  company  for  assault  in  expelling  plaintiff  from  a  car, 
after  the  court  had  ruled  that  plaintiff  was  wrongfully  in  the  car,  "that  if  plain- 
tiff was  wrongfully  there  defendants  had  a  right  to  use  reasonable  force  to  re- 
move him,"  does  not,  because  of  its  hypothetical  form,  neutralize  the  court's  rul- 
ing so  as  to  mislead  the  jury  to  understand  that  it  was  for  them  to  determine 
whether  plaintiff  was  wrongfully  on  the  car.^^ 

Invading  Province  of  Jury. — The  instructions  in  a  passenger's  action  for 
wrongful  ejection  must  not  invade  the  province  of  the  jury  by  taking  from  them 
the  determination  of  disputed  questions  of  fact.^*  Thus,  a  charge  where  the  evi- 
dence was  conflicting  as  to  whether  plaintiff's  ticket  was  limited  or  unlimited, 
which  told  the  jury  that  there  was  nothing  whatever  to  limit  the  ticket,^^  and  a 
charge  which  pretermits  all  inquiry  as  to  the  degree  of  force  employed  to  over- 
come the  passenger's  resistance  to  ejection,^^  is  error.     And  in  an  action  against 


tions  prepared  by  plaintiff,  and  had  given, 
in  lieu  of,  them  its  own  instructions, 
which  were  read,  and  stating  that  at  the 
instance  of  the  parties  it  had  granted 
prayers,  which  were  read;  that  the  object 
of  the  instructions  was  to  present  the 
theories  of  the  case;  that  if  the  story 
told  by  plaintiff  was  believed,  a  verdict 
was  authorized  in  his  favor,  while  if  de- 
fendant's story  was  believed,  the  verdict 
should  be  for  it,  was  erroneous  as  mis- 
leading the  jury  to  the  prejudice  of  plain- 
tiff. Rosenkovitz  v.  United  R.,  etc.,  Co., 
70   Atl.   108,   108   Md.   306. 

22.  A  ticket  agent,  by  mistake,  gave 
plaintiff  a  ticket  to  an  intermediate  point, 
and  on  his  refusal  to  pay  fare  beyond  the 
intermediate  point  he  was  ejected  by  the 
conductor,  assisted  by  a  passenger,  and 
in  an  action  for  the  ejection  it  appeared 
the  plaintiff',  resisted  efforts  to  eject  him, 
and  that  after  he  was  ejected  he  was  in- 
jured in  an  altercation  with  the  passen- 
ger, and  the  court  instructed  that  defend- 
ant was  not  liable  for  any  injury  result- 
ing from  plaintiff's  resistance  unless  it 
used  more  force  than  was  necessary  to 
overcome  it.  Held,  that  it  was  error  to 
refuse  requested  instructions  that  plain- 
tiff could  not  recover  for  injuries  to 
which  his  own  negligence  or  default 
proximately  contributed,  and  that  the  con- 
ductor committed  no  tort  or  trespass  if 
he  used  no  more  than  necessary  force, 
as  the  instructions  should  have  distin- 
guished between  necessary  force  in  eject- 
ing plaintiff  and  the  injuries  after  ejec- 
tion, and  not  having  done  so,  it  was  mis- 
leading. Virginia,  etc.,  R.  Co.  v.  Hill,  105 
Va.  729,  54  S.  E.  872,  6  L.  R.  A.,  N.  S., 
899. 

23.  Instructions  hypothetical  in  form 
not  misleading. — Coleman  v.  New  York, 
etc.,   R.   Co.,  106   Mass.  160. 

24.  Assuming  facts. — See  third  follow- 
ing text  paragraph. 

3   Car— 69 


25.  Whether  ticket  limited  or  unlimited. 

— In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  dama-^es 
for  the  alleged  wrongful  ejection  of  the 
plaintiff  from  one  of  the  defendant's 
trains,  where  it  is  averred  in  the  com- 
plaint, and  the  evidence  introduced  on 
the  part  of  the  plaintiff  tends  to  show, 
that  he  offered  the  conductor  of  the  de- 
fendant's train,  upon  which  the  plaintiff 
was  riding,  a  ticket  which  was  unlimited, 
and  which  the  plaintiff  had  bought  from 
the  defendant's  agent,  and  that  the  con- 
ductor refused  to  receive  said  ticket  and 
ejected  the  plaintiff',  but  the  evidence  for 
the  defendant  tended  to  show  that  the 
ticket  offered  by  the  plaintiff  was  in- 
dorsed, "Good  for  continuous  passage 
beginning  on  the  day  of  sale,"  and  that 
the  ticket  so  indorsed  was  presented  by 
the  plaintiff  some  months  after  sale,  this 
conflict  in  the  evidence  makes  a  question 
for  the  determination  of  the  jury;  and 
therefore  a  charge  is  properly  refused, 
as  being  invasive  of  the  province  of  the 
jury,  which  instructs  them  that  "there  is 
nothing  whatever  on  the  ticket  limiting 
the  time  within  which  it  might  be  used, 
nor  is  there  anything  on  it  to  show  the 
purchaser  that  it  was  in  his  discretion  to 
use  the  ticket  when  he  was  disposed  to 
do  so."  Louisville,  etc.,  R.  Co.  v.  Bizzell, 
30    So.    777,    131  "Ala.   429. 

26.  An  instruction  that  if,  at  the  time 
of  plaintiff's  alleged  injury,  he  was  a  pas- 
senger on  defendant's  train  on  which  M. 
was  conductor;  that  plaintiff  was  disor- 
derly in  that  he  used  profane  and  vulgar 
language,  which  made  it  necessary  for 
the  conductor  to  eject  him,  and  plaintiff 
was  injured  because  of  his  resistance,  he 
could  not  recover,  was  properly  refused 
as  pretermitting  all  inquiry  as  to  the  de- 
gree of  force  employed  to  overcome  the 
resistance,  and  as  asserting  as  a  fact  that 
plaintiff's    act    rendered    it    necessary    for 
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a  railway  company  for  wrongfully  ejecting  a  passenger,  an  instruction  that  if 
the  jury  believe  certain  facts  it  is  their  duty  to  assess  damages  is  erroneous  as 
invading  the  province  of  the  jury,  although  it  would  be  proper  to  tell  the  jury  in 
such  case  that  if  they  believe  such  facts  they  may  or  are  at  liberty  to  assess  dam- 
ages.2' 

Applicability  to  Pleadings  and  Issues.— An  instruction  in  a  passenger's  ac- 
tion for  wrongful  ejectment  must  be  applicable  to  the  pleadings  and  issues  for  the 
plaintiff  can  not  recover  for  negligence  not  alleged  in  the  pleading,  nor  can  the 
defendant  base  his  defense  upon  a  ground  not  set  up  by  his  plea;  where  the  re- 
quested charges  are  consistent  with  the  allegations  of  the  complaint,^*  do  not  ig- 
nore the  defendant's  plea,^^  and  properly  state  the  issues  between  the  parties, 
they  should  be  given.  But  it  is  proper  to  refuse  an  instruction  which  ignores  the 
plea  of  the  defendant  and  his  evidence  in  support  thereof ;  ^°  one  which  is  based 
solely  on  an  allegation  in  a  petition  in  a  former  suit  which  had  been  dismissed  and 


the  conductor  to  eject  him,  and  that  his 
resistance  was  the  cause  of  the  injury. 
Nashville,  etc.,  Railway  v.  Moore,  148 
Ala.   63,   41  So.   984. 

27.  Chicago,  etc.,  R.  Co.  v.  Chisholm, 
79  III.   584. 

28.  Applicability  to  pleadings  and  is- 
sues.— ^Where  the  complaint,  in  an  action 
against  a  carrier,  averred  the  purchase 
of  a  ticket  entitling  plaintiff  to  ride  be- 
tween certain  points,  that  her  ticket  was 
taken  on  the  train,  and  that  before  the 
train  reached  her  destination  the  defend- 
ant refused  to  carry  her  further,  and 
stopped  the  train  at  a  place  other  than 
a  station,  and  in  a  rude  manner  ordered 
her  ofl  the  train,  and  upon  her  refusal, 
with  reckless  disregard  of  the  rights, 
health,  and  safety  of  the  plaintiff  and  her 
two  children,  wrongfully  put  them  and 
their  baggage  from  the  train,  well  know- 
ing that  the  plaintiff  was  an  invalid,  and 
there  was  evidence  in  support  of  such  al- 
legations, instructions  submitting  the  case 
on  the  theory  of  whether  the  plaintiff, 
"before  reaching  her  station,  was  caused 
to  alight  from  the  train"  by  defendant's 
agents,  as  she  claimed,  whether  she  was 
a  passenger,  as  alleged,  and  whether,  "be- 
fore her  destination  was  reached,  she 
was  caused  to  leave  the  train"  are  con- 
sistent with  allegations  of  the  complaint, 
and  not  erroneous  as  a  submission  on. in- 
structions not  in  conformity  to  the  plead- 
ings and  issues.  Slatter  v.  Oregon,  etc., 
R.  Co.,  118  Pac.  831,  39  Utah  59fi. 

Assault — Issue  whether  plaintiff  pas- 
senger or  on  car  to  sell~papers. — ^Where, 
in  an  action  against  a  carrier,  the  gist  of 
the  action  was  that  plaintiff,  while  a  pas- 
senger on  a  street  car,  had  been  as- 
saulted by  the  conductor  and  ejected 
therefrom,  and  that  if  not  a  passenger 
he  was  entitled  to  protection  from  the 
violence  of  the  employees  of  the  com- 
pany, and  the  theory  of  the  company 
was  that  plaintiff  boarded  the  car  to  sell 
newspapers,  and  that  the  conductor  did 
not  assault  him,  but  that  plaintiff  con- 
tributed to  his  own  injury  by  jumping 
from  the  car  while  in  motion,  an  in- 
struction   that    if    the    jury    believed    that 


plaintiff  boarded  the  car  for  the  purpose 
of  riding  as  a  passenger,  and  tendered 
his  fare  which  the  conductor  without 
reason  refused  to  receive,  and  forcibly 
and  wantonly  ejected  him  from  the  car, 
the  verdict  should  be  for  plaintiff,  while 
if  he  boarded  the  car  to  sell  papers,  the 
verdict  should  be  for  defendant,  unless 
the  injury  was  caused  by  the  conductor 
wantonly  ejecting  him  from  the  car,  prop- 
erly submitted  the  issue.  Rosenkovitz  v. 
United  R.,  etc.,  Co.,  70  Atl.  108,  108  Md. 
306. 

Plaintiff  carried  by  station — Attempt  to 
walk  back. — Plaintiff,  while  suffering 
from  partial  paralysis,  was  carried  by  his 
station  and  roughly  ejected.  He  at- 
tem.pted  to  walk  back,  but  fell  and  suf- 
fered from  cold  and  exposure.  There 
was  some  evidence  that  his  mental  condi- 
tion was  such  that  he  did  not  understand 
whence  he  came  or  where  he  was  going; 
but  there  was  other  testimony  to  the  con- 
trary, and  defendant  claimed  that,  if  he 
was  conscious  of  the  condition,  he  could 
not  recover  for  injuries  resulting  from 
his  effort  to  walk  back  to  his  destination. 
Held,  that  such  issue  was  properly  sub- 
mitted by  an  instruction  that,  if  plain- 
tiff knew  his  condition,  and  understood 
whence  he  came  and  where  he  was  going, 
he  could  not  recover  damages  for  what 
occurred  after  he  was  ejected.  St.  Louis, 
etc.,  R.  Co.  V.  Day,  86  Ark.  104,  110  S. 
W.  220. 

29.  Mobile  St.  R.  Co.  v  Walters,  135 
Ala.   237,   33   So.   42. 

30.  Ignoring  plea  of  carrier. — .Where, 
in  an  action  against  a  street  railroad  for 
ejection  of  a  passenger  from  a  street  car, 
the  allegations  of  the  plea  put  in  issue 
whether  the  conductor,  owing  to  the  con- 
dition of  the  coin  offered  as  fare,  could 
determine  it  legal  tender,  and  the  con- 
ductor testified  that  he  could  not  tell  the 
coin  from  a  piece  of  tin,  it  was  error  to 
instruct  that,  if  the  coin  tendered  were 
legal  tender,  plaintiff  could  recover,  as 
ignoring  the  plea  of  defendant.  Mobile 
St.  R.  Co.  V.  Walters,  33  So.  42,  135  Ala. 
237. 
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was  introduced  in  evidence  by  the  defendant,^!  or  one  which  charges  that  at  all 
events  plaintiff  is  entitled  to  a  recovery  of  the  unused  part  of  his  fare.^^  And 
.  a  charge  which  invites  the  jury  to  leave  the  real  issue  out  of  the  case  and  per- 
mits it  to  consider  the  question  as  to  the  violation  of  a  previous  contract  of  car- 
riage by  carrying  plaintiff  by  his  destination  which  had  been  alleged  as  a  recital 
to  justify  plaintiff  in  refusing  to  pay  fare  on  the  return  trip,  is  error.^^ 

Applicability  to  Evidence  and  Facts  of  Case. — An  instruction  in  a  passen- 
ger's action  for  wrongful  ejectn;ient  must  be  applicable  to  the  evidence  and  facts 
of  the  case.  It  is  eiToneous  to  give  an  instruction  not  supported  by  at  least  some 
evidence.  The  evidence  in  such  action  has  been  held  sufficient  to  justify  a  charge 
defining  "negligence,"  8*  a  charge  refusing  to  condition  liability  for  acts  of  a  fel- 
low passenger  on  the  conductor's  knowledge  of  plaintiff's  danger,^^  and  a  charge 
that  a  person  in  good  faith  boarding  the  regular  freight  train  in  question  was  a 
passenger.^**  On  the  other  hand  there  are  many  instances  where  a  recjuested 
charge  was  properly  refused  as  not  supported  by  the  evidence.  Thus,  a  charge 
based  on  the  theory  that  plaintiff  would  have  left  the  car  without  the  use  of 


31.  Issues  under  former  petition  dis- 
missed  and    introduced    by    defendant. — 

Where  a  plaintiff  alleges  that  he  was  a 
passenger  on  a  car,  and  was  carried  be- 
yond the  point  where  he  had  informed 
the  conductor  that  he  intended  to  alight, 
and  was  then  ejected  from  the  car  in  the 
dark,  and,  as  he  started  to  leave  the  place 
where  he  was  put  off,  he  fell  over  an 
embankment  of  the  railway  company  and 
was  hurt,  and  the  plaintiff's  evidence 
tended  to  substantiate  these  allegations, 
and  the  defendant  introduced  in  evidence 
the  petition  in  a  former  suit  which  had 
been  brought  by  the  plaintiff  and  dis- 
missed, in  which  it  was  alleged  that  he 
was  pushed  from  the  car  by  the  con- 
ductor and  fell  over  the  embankment, 
this  did  not  authorize  a  charge  that  if 
the  'conductor  pushed  the  plaintiff  ofS 
the  car,  and  this  push  of  the  conductor 
caused  liim  to  fall  down  the  bank,  and  he 
got  hurt,  he  could  not  recover.  Purvis 
V.  Atlanta  Northern  R.  Co.,  73  S.  E.  343, 
136    Ga.    852. 

32.  Return  of  unused  part  of  fare. — 
Where  a  passenger  suing  for  wrongful 
ejection  did  not,  -at  the  time  thereof,  re- 
quest the  return  of  the  unused  part  of 
his  fare,  and  did  not  count  thereon  in  the 
declaration,  he  can  not  complain  of  a  re- 
fusal to  instruct  that  he  is,  at  all  events, 
entitled  to  a  recovery  thereof.  Gallegly 
V.  Kansas,  etc.,  R.  Co.,  35  So.  420,  83 
Miss.   171. 

33.  A  passenger  who  was  awakened 
when  the  train  approached  his  destina- 
tion refused  to  get  off,  and  the  conductor 
did  not  deem  it  safe  to  put  him  off,  be- 
cause he  seemed  to  be  intoxicated,  and 
he  was  carried  along  to  another  station. 
IThe  next  day  he  boarded  another  train 
to  return  to  his  destination,  and  was 
ejected  for  his  refusal  to  pay  fare.  Held, 
in  an  action  for  such  ejection,  where  no 
claim  is  made  for  carrying  him  beyond 
his  destination  the  day  before,  that  the 
court  erred  in  instructing  that  defendant 


was  liable  if  it  negligently  carried  plain- 
tiff beyond  his  destination,  and  did  not 
give  him  fair  warning  of  the  train's  ar- 
rival. Louisville,  etc.,  R.  Co.  v.  Lewis, 
14  Ky.  L.    Rep.   770,   21   S.  W.   341. 

34.  Applicability  to  evidence  and  facts 
of  case. — Evidence  that  defendant's  brake- 
man  pushed  plaintiff  from  the  steps  of 
the  train,  on  which  he  was  a  trespasser, 
while  it  was  going  at  a  speed  of  from 
twelve  to  twenty  miles  an  hour,  showing 
unnecessary  acts,  which  would  not  have 
been  performed  by  a  reasonable  and  pru- 
dent person,  an  instruction  defining  "neg- 
ligence" is  pertinent,  Klenk  v.  Oregon, 
etc.,   R.   Co.,   76   Pac,   214,   27   Utah  428. 

35.  Negligence  of  conductor  after  knowl- 
edge of  danger. — ^Where  the  evidence 
showed  the  conductor  to  have  been  neg- 
ligent after  knowledge  of  plaintiff's  ejec- 
tion, the  court  did  not  err  in  refusing  to 
condition  an  instruction  on  the  carrier's 
liability  for  the  acts  of  a  fellow  passen- 
ger upon  its  having  knowledge  of  the 
danger  or  of  circumstances  from  which 
the  danger  could  be  reasonably  antici- 
pated. Dennis  v.  Columbia  Elect.  St.  R., 
etc.,   Co.,  76  S.  E.  711,  93   S.  C.  395. 

36.  Right  to  assume  freight  train  would 
carry  passenger. — In  an  action  against  a 
railroad  for  being  put  off  a  freight  train 
which  plaintiff  had  boarded  as  a  passen- 
ger, where  there  is  evidence  that  defend- 
ant was  in  the  habit  of  selling  passen- 
ger tickets  for  regular  freight  trains,  it 
is  proper  to  instruct  that,  when  a  rail- 
road company  ordinarily  carries  passen- 
gers on  its  freight  trains,  "if  a  passenger 
in  good  faith  boards  such  a  train,  and  is 
not  notified  to  the  contrary"  before  it 
leaves,  he  becomes  a  passenger,  and  is 
entitled  to  ride  to  the  first  station,  if 
there  is  nothing  in  the  condition  of  the 
train  from  which  he  might  infer  that  it 
did  not  carry  passengers.  Boehm  v.  Du- 
luth,  etc.,  R.  Co.,  91  Wis.  593,  65  N.  W. 
506. 
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force  by  the  defendant's  employees,^'^  that  the  ejection  was  due  to  the  conduct- 
or's maHce,^^  that  the  ejection  was  by  the  conductor  alone,^^  where  there  is  no 
evidence  of  such  facts,  and  where  the  only  evidence  to  support  a  charge  as  to  the- 
conductor's  right  to  use  any  amount  of  force  to  protect  himself  was  that  the  pas- 
senger attempted  to  get  back  upon  the  car  and  appeared  to  have  his  hand  behind 
him.***  So,  also,  in  an  action  by  a  railroad  passenger  for  his  wrongful  expulsion 
from  a  train  in  a  rude  and  violent  manner,  it  is  error  to  give  an  instruction,  inap- 
plicable to  the  facts  in  evidence,  that,  in  estimating  the  damages,  the  jury  may 
consider  the  position,  influence,  power,  wealth,  and  duty  of  the  company,  and  its 
ability  and  inclination,  as  evidenced  in  the  case,  to  practice  tyranny,  injustice,  and 
oppression.*^ 

Variance  as  to  Place  Where  Plaintiff  "Claims"  Accident  Occurred. — 
In  an  action  for  ejection  of  a  passenger,  an  instruction  that  plaintiff  claims  he 
was  hurt  by  being  ejected  from  the  right-hand  ^ide  of  the  car,  and  that  he  fell 
on  the  right-hand  side  of  the  embankment,  and  if  the  jury  believe  that  his  injury 
did  not  occur  in  that  way,  but  that  he  left  the  car  on  the  left-hand  side,  he  can 
not  recover,  is  ambiguous  in  the  use  of  the  word  "claims,"  and  is  not  supported 
by  the  evidence,  unless  the  variance  pointed  out  was  such  as  to  substantially 
vary  the  law  or  the  defense  applicable  to  the  situation. *2  An  instruction  in  an 
action  for  the  ejection  of  a  passenger  that,  if  the  plaintiff  was  hurt  at  substan- 
tially the  place  he  says  he  was  hurt,  he  can  recover,  but,  if  he  was  hurt  at  sub- 
stantially a  different  location  from  that  claimed  by  him,  he  can  not  recover,  the 
word  "claimed"  is  ambiguous,  as  it  may  have  referred  to  the  allegations  of  the 
petition  or  simply  to  the  testimony  of  the  plaintiff,  and  in  any  case  the  evidence 
to  warrant  the  charge  should  tend  to  show  such  a  substantial  difference  in  lo- 
cation as  to  make  a  different  transaction  or  to  substantially  vary  the  law  or 
defense  applicable  to  the  place  where  the  injury  occurred  from  that  which  would 
have  been  applicable  to  the  place  alleged.*^ 

Assuming  Pacts. — An  instruction  in  a  passenger's  action  for  wrongful  ejec- 
tion must  not  assume  the  very  matter  in  controversy,**  as  that  plaintiff's  act  ren- 

37.  Use  of  force  by  carrier's  seivants.  etc.,  R.  Co.  v.  Perkins,  39  So.  305,  144  Ala. 
— In  an  action  by  a  trespasser   acfainst  a       325. 

carrier  for  being  ejected,  it  is  error  to  40.  In  an  action  by  a  passenger  for 
instruct  the  jury  that  they  may  find  for  wrongful  ejection,  an  instruction  asked 
plaintiff  if  they  believe  defendant's  em-  by  defendant  presenting  the  theory  that 
pioyees  used  force  in  ejecting  plaintiff  the  conductor  acted  in  self-defense, 
from  its  railroad  car  "when  such  force  which  was  so  drawn  as  fo  lead  the  jury 
was  not  necessary,"  as  plaintiff  was  there  to  believe  that  the  conductor  could  use 
without  right,  there  being  no  evidence  any  amount  of  force,  even  to  the  extent 
that  he  would  have  left  the  car  without  of  causing  death,  if  there  were  reason- 
force.  Louisville,  etc.,  R.  Co.  v.  Ferrell,  able  grounds  for  believing  that  there  was 
7   Ky.  L.   Rep.  607.  danger     of    his    receiving     Ijodily     injury, 

38.  Charge  based  on  conductor's  malice.  however  slight,  from  the  resistance  of 
— A  passenger  by  mistake  was  furnished  the  passenger,  was  properly  refused, 
a  ticket  to  the  wrong  destination,  and  en  where  the  only  evidence  to  support  such 
refusing  to  pay  additional  fare,  and  be-  instruction  was  that,  when  the  passen- 
coming  boisterous  and  insulting,  the  con-  ger  attempted  to  get  back  on  the  car, 
ductor  ejected  him,  without  insult,  in-  he  appeared  to  have  his  hand  behind 
jury,  or  unnecessary  force.  Held,  that  him.  Devine  v.  Chicago  City  R.  Co.,  86 
the     evidence    did    not   justify     a     charge  N.   E.   689,   237    111.   278. 

based   on   the    conductor's   malice.      Pitts-  41.   Chicago,   etc.,    R.    Co.   v.    Bryan,   90 

burgh,    etc.,    R.    Co.   v.   Slusser,    19   O.   St.  111.    126. 

157.  42.  Variance  as  to  place  where  plaintiff 

39.  Ejection  by  conductor  alone. — In  an  ''claims"  accident  occurred. — Purvis  v.  At- 
action  against  a  carrier  for  the  wrongful  lanta  Northern  R.  Co.,  136  Ga.  852,  72  S. 
ejection    of    a    passenger,    an    instruction  E.  343. 

requiring  the   jury  to  find  for   defendant,  43.   Purvis  v.   Atlanta  Northern   R.   Co., 

unless    the    conductor    threw    the    passen-  136  Ga.  853,  72  S.  E.  343. 

ger    off  the   train,   was   properly  refused;  44.    Assumption     of     facts.^Nashville, 

there  being  no  evidence  that  the  ejection  etc.,    Railway   v.    Moore,    148    Ala.    63,   41 

was   by  the   conductor   alone.     Eouisville,  So.   984. 
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dered  it  necessary  for  the  conductor  to  eject  him,*^  that  the  ticket  introduced 
in  evidence  was  the  one  tendered  the  conductor  by  plaintiff,«o  or  that  the  car 
was  in  motion  at  the  time  of  ejection.*'^  There  are  many  instances  in  which  it 
has  been  held  that  the  court  did  not  erroneously  assume  facts  in  dispute,  as 
where  the  court  charged  on  the  assumption  that  the  coin  introduced  was .  of 
legal-tender  quality,**  or  that  an  assault  was  made.*^  And  there  are  instances 
where  the  court  properly  assumed  the  existence  of  some  fact,  to  wit,  where 
plaintifif's  evidence  plainly  shows  the  use  of  unnecessary  and  excessive  force,  the 
court  may  instruct  the  jury  that,  if  they  believe  the  plaintiff's  evidence,  "as  a 
matter  of  law,  there  was  more  force  used  than  was  necessary  to  accomplish  the 
result,  and  the  plaintiff  is  entitled  to  a  verdict,"  if  the  court  at  the  same  time 
presents  the  case  as  made  out  by  the  evidence  for  the  defendant. 5°  So,  also, 
ihat  there  was  a  regulation  requiring  an  extra  fare  for  riding  on  the  car  from 
which  plaintiff  was  ejected. ^i 

Disregarding  Testimony. — Where,  in  an  action  by  a  passenger  for  ejection 
from  defendant's  car  by  its  motorman,  the  severity  of  plaintiff's  injuries  is  con- 
tested, it  is  error  for  the  court  to  charge  that  defendant  does  not  dispute  that 
plaintiff  was  injured  as  alleged,  but  bases  his  defense  on  his  nonliability  for  the 
injury. 5^ 

Requests — Necessity. — In  a  passenger's  action  for  wrongful  ejectment,  the 
general  rule  is  that  a  party  can  not  object  to  the  want  of  an  instruction  on  an 


45.  That  ejection  necessary. — Nashville, 
etc.,  Railway  v.  Moore,  148  Ala.  63,  41 
So.  984. 

46.  That  ticket  introduced  was  one 
tendered. — Plaintifif  claimed  to  have  paid 
his  fare  from  D.  to  W.  On  the  car  he 
handed  defendant's  conductor  a  ticket, 
and  was  informed  that  it  was  not  good, 
and,  on  his  refusal  to  pay  the  fare,  he 
was  ejected  from  the  car.  In  an  action 
for  assault  and  battery,  a  ticket  was  in- 
troduced by  the  defendant,  who  re- 
quested the  court  to  charge  that  the 
ticket  offered  by  plaintiff  was  not  good 
between  D.  and  W.  Held  that,  as  plain- 
tifif's testimony  was  in  conflict  v.'ith  the 
theory  of  the  request,  it  was  properly 
modified  by  the  statement  that  it  was 
true  if  the  ticket  was  the  one  given  the 
conductor  by  plaintiff.  Johnson  v.  De- 
troit, etc.,  Railway,  90  N.  W.  374,  130 
Mich.    453. 

47.  Assuming  that  car  in  motion. — 
Where  the  issue  was  whether  a  con- 
ductor put  S.  ofif  a  car  while  it  was  in 
motion,  an  instruction  that  if  S.  had  of- 
fered to  pay  his  fare  the  conductor  would 
not  be  warranted  in  throwing  him  ofif 
while  the  train  was  in  motion,  held  to  be 
error,  as  assuming  the  very  matter  in 
contest.  Michigan,  etc.,  R.  Co.  v.  Shel- 
ton,   66   111.  434. 

48.  Assumption  that  coin  introduced  of 
legal  tender  quality — In  an  action  against 
a  street  railroad  for  ejection  of  a  pas- 
senger, the  defense  was  that  the  coin 
tendered  as  fare  was  so  worn  that  the 
conductor  could  not  determine  it  legal 
tender.  The  conductor,  as  a  witness, 
while  denying  that  the  dime  exhibited  in 
evidence  was  the  same  that  was  offered 
for  plaintiff's  fare,  testified  that  the  coin 
so  exhibited  was  a  good,  visibly  lettered 


dime.  Held,  that  the  court  was  justified 
in  charging  on  the  assumption  that  the 
dime  introduced  was  of  legal  tender  qual- 
ity. Mobile  St.  R.  Co.  v.  Watters,  38  So. 
43,   135  Ala.  337. 

49.  That  assault  made. — In  an  action 
for  wrongful  ejection  from  a  train  and 
assault  b3'  the  trainmen  an  instruction 
that  "in  actions  of  this  kind,  where  a 
wanton  and  cruel  assault  is  made,  exem- 
plary damages  may  be  allowed,"  is  not 
erroneous,  as  assuming  that  an  assault 
was  made.  Judgment  75  111.  App.  579, 
affirmed  in  Illinois  Cent.  R.  Co.  v.  Dav- 
enport, 53  N.  E-  266,  177  111.  110. 

50.  New  Jersey  Steamboat  Co.  v.  Brock- 
ett.  131  U.  S.  637,  7  S.  Ct.  1039,  30  L.  Ed. 
1049. 

51.  Regulation  requiring  extra  fare  on 
car. — Civ.  Code,  §  484,  requires  railroad 
companies  to  have  conspicuously  posted 
in  their  cars  their  rules  regarding  fare 
and  conduct  of  passengers.  Plaintiff  was 
ejected  from  defendant's  train  for  refus- 
ing to  pay  an  extra  charge  for  riding  in  a 
certain  car.  Plaintiff  alleged  that  he  was 
wrongfully  made  to  leave  the  car.  He 
testified  that  the  conductor  pointed  out 
to  him,  posted  in  the  car,  the  regulations 
of  the  company;  also  that  the  conductor 
explained  that  he  was  required  to  collect 
an  extra  fare  for  riding  in  that  car.  There 
was  no  evidence  or  pretense  that  the  ex- 
planations were  not  true.  Held,  that  the 
court  properly  assumed  that  there  was 
a  regulation  requiring  an  extra  fare  for 
riding  in  that  car,  and  that  plaintiff  knew 
and  willfully  disobeyed  it.  Wright  "v. 
Central  R.  Co.,  78  Cal.  360,  20  Pac.  740. 

52.  Disregarding  testimony. — Butler  v. 
Detroit,  etc.,  R.  Co.,  138  Mich.  306,  101  N. 
W.  332. 
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issue  in  the  case  in  the  absence  of  a  request  by  him  for  a  specific  instruction 
on  that  point,  as,  for  instance,  the  want  of  a  charge  as  to  defendant's  right  to 
remove  a  passenger  who  was  intoxicated  and  used  profane  language,^^  or  a 
specific  charge  as  to  the  meaning  of  the  words  "charge  and  control."  ^* 

Discrimination  between  Acts  of  Oificer  While  Ejecting  Passenger  and 
Afterwards. — In  a  passenger's  action  for  damages  for  the  violence  of  a  po- 
lice officer  in  ejecting  him  from  a  car  at  the  instance  of  the  carrier's  agent,  the 
instructions  should,  where  the  question  is  raised,  discriminate  between  the  acts 
of  the  officer  while  removing  the  passenger  and  afterwards.^^ 

Instructions  Giving  Double  Advantage. — In  an  action  by  a  passenger  for 
a  wrongful  ejection  from  a  train,  an  instruction  to  the  effect  that  if  he  resisted 
the  conductor's  efforts  to  eject  him,  and  such  resistance  increased  the  nervous 
trouble  from  which  he  was  suffering,  "he  can  not  recover  any  damages  on  ac- 
count of  such  increase  of  said  trouble,  and  his  resistance  must  be  considered  in 
mitigation  of  the  plaintiff's  damages,"  is  objectionable,  as  requiring  the  jury  to 
give  defendant  a  double  advantage,  by  refusing  plaintiff  any  damages  on  ac- 
count of  injury  caused  by  his  resistance  to  the  conductor,  and  also  by  considering 
that  resistance  in  mitigation  of  the  damages  otherwise  allowable. ^^ 

Instructions  Must  Be  Considered  as  a  Whole. — In  a  passenger's  action 
for  wrongful  ejection,  the  instructions  must  be  taken  as  a  whole,  and  the  failure 
of  an  instruction  to  cover  a  particular  point  in  the  case  is  not  error  where  that 
point  is  fully  covered  by  another  instruction. ^'^  And  where  an  instruction  which, 
standing  alone,  might  be  erroneous  is,  when  so  considered,  a  correct  statement 
of  the  law  and  not  misleading,  there  is  no  error.^* 


53.  Requests — Necessity. — In  an  action 
against  a  railroad  company  for  wrongful 
ejection  there  was  evidence  in  behalf  of 
defendant  that  plaintiff  was  intoxicated 
and  used  profane  language.  Held,  that 
the  want  of  instructions  in  relation  to 
defendant's  right  to  remove  plaintiff  un- 
der such  circumstances  was  not  the  sub- 
ject of  exception,  it  not  appearing  that 
defendant  requested  specific  instructions 
on  such  point.  Moore  v.  Fitchburg  R. 
Corp.  (j\Iass.),  4  Gray  465,  64  Am. 
Dec.  83. 

54.  Where,  in  an  action  by  a  girl  fifteen 
years  old  and  her  niece  seven  years  old 
for  a  wrongful  expulsion  from  a  train, 
there  was  evidence  that  the  aunt  had  ten- 
dered insufficient  fare  for  the  niece,  an 
instruction  to  find  for  the  railroad  com- 
pany if  the  younger  child  was  in  the  el- 
der's charge  and  control,  and  the  latter 
failed  to  pay  the  former's  fare,  is  suffi- 
cient, without  a  more  specific  statement 
as  to  the  meaning  of  "charge  and  con- 
trol," in  the  absence  of  a  request  for 
more  specific  instructions.  Warfield  v. 
Louisville,  etc.,  R.  Co,  «;5  S.  W.  304,  104 
Tenn.  74,  78  Am.  St.  Rep.  911. 

55.  Discrimination  between  acts  of  of- 
ficer while  ejecting  passenger  and  after- 
wards.— A  passenger  refused  to  sign  his 
railway  ticket,  thus  violating  its  provi- 
sions, and  drew  a  pistol  to  resist  an  .effort 
to  eject  him.  He  Avas  arrested,  on  com- 
plaint of  the  railway  company,  and  re- 
moved from  the  train  by  a  constable,  who 
kept  him  in  irons  for  twenty  minutes  be- 
fore procuring  a  warrant.  The  passen- 
ger was  acquitted  in  a  criminal  prosecu- 
tion wherein  the  railway  company's  agent 


swore  to  the  complaint.  In  a  suit  by  the 
passenger  against  the  company  the  con- 
stable testified  that  he  acted  as  a  peace 
officer,  and  on  information  that  a  pistol 
had  been  drawn.  Held,  that  an  instruc- 
tion that,  if  the  company  caused  the  ar- 
rest merely  to  eject  the  passenger  from 
the  train,  the  constable  was  its  special 
agent  for  that  purpose,  for  whose  unnec- 
essary violence  the  company  would  be  re- 
sponsible, was  erroneous,  since  it  failed 
to  discriminate  between  the  acts  of  the 
officer  while  removing  the  passenger  and 
afterwards.  Southern  Pac.  Co.  v.  Hamil- 
ton, 54  Fed.  468,  4  C.  C.  A.  441. 

56.  Instructions  giving  double  advan- 
tage.— Pittsburgh,  etc.,  R.  Co.  v.  Russ,  57 
Fed.  822,  6  C.  C.  A.  597. 

57.  Instructions  must  be  considered  as 
a  whole. — In  an  action  agamst  a  street 
railroad  company  for  forcibly  ejecting  a 
passenger  from  its  car,  where  the  de- 
fense is  that  the  ejection  of  plaintiff  was 
done  because  he  refused  to  pay  his  fare, 
and  used  profane  and  indecent  language, 
it  is  proper  to  instruct  the  jury  that,  even 
if  plaintiff  did  not  pay  his  fare,  defend- 
ant is  liable  if  the  conductor,  instead  of 
using  no  more  force  than  was  necessary, 
pushed  him  off  the  car  while  in  motion, 
without  any  immediate  warning,  though 
such  instruction  says  nothing  about  de- 
fendant's right  to  eject  a  passenger  for 
misconduct,  where  the  latter  point  is  cov- 
ered by  another  instruction.  Chicago 
City  R.  Co.  V.  Pelletier,  134  111.  130,  24 
N.    E.    770. 

58.  Right  to  be  carried  on  wrong  part 
of  return  ticket. — In  an  action   for  eject- 
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Harmless  Error. — In  an  action  by  a  passenger  for  ejection  from  defendant's 
train  because  of  an  alleged  failure  to  pay  fare,  though  the  law  relating  to  the 
extraordinary  care  due  by  railroad  companies  to  passengers  was  not  involved, 
it  was  not  material  error  that  the  court  instructed  in  regard  thereto.^^ 

Curing  Error  by  Expression  of  Opinion  on  Facts. — In  a  passenger's  ac- 
tion for  wrongful  ejection  from  a  car,  error  of  law  in  instructions  can  not  be 
cured  by  an  expression  of  opinion  upon  the  question  of  fact  concerning  which 
the  law  is  announced,  because  the  jury  is  not  bound  by  and  presumably  will  not 
follow,  the  court's  opinion  concerning  the  fact  which  the  weight  of  evidence  is 
to  the  contrary.     This  is  the  rule  in  the  federal  courts.'^" 

§  3367.  Right  to  Eject. — Refusal  to  Pay  or  Tender  Fare. — In  an  action 
by  a  passenger  for  wrongful  expulsion  from  a  train,  an  instruction  that,  if  the 
conductor  requested  of  plaintiff  his  fare  or  ticket  a  short  time  after  leaving  the 
depot,  as  testified  by  witnesses  for  defendant,  and  again  requested  plaintiff  to 
produce  his  ticket  or  pay  his  fare,  and  that  he  failed  to  do  so,  whereupon  he 
was  required  to  leave  the  train,  the  jury  should  find  for  defendant,  was  prop- 
erly excluded ;  a  short  time  being  a  relative  term,  which  might  be  either  a  rea- 
sonable time  or  not.*^  And  in  an  action  against  a  carrier  for  assaulting  and 
ejecting  a  passenger,  instructions  requested  by  defendant  to  the  effect  that,  if 
the  passenger  failed  to  pay  her  fare  or  present  a  ticket  or  transfer,  the  conductor 
could  eject  her,  were  i  roperly  modified  by  the  words  "subject  to  the  limitations 
elsewhere  laid  down  in  these  instructions;"  such  limitations  referring  to  the 
carrier's  duty  not  to  eject  her  recklessly,  etc.*^     Plaintiff's  right  to  recover  not 


ing  a  passenger  it  appeared  that  on  the 
return  trip  from  I.  to  M.  plaintiff  pre- 
sented the  going  coupon  of  a  round  trip 
ticket  from  M.  to  I.,  which  the  conductor 
refused  to  accept.  Plaintiff  testified  that 
he  then  told  the  conductor  that  it  was  the 
mistake  of  the  conductpr  on  the  train  on 
which  he  went  from  M.  to  I.;  that  he  had 
handed  the  ticket  to  that  conductor,  and 
he  had  given  him  back  the  part  he  then 
had,  which  he  had  not  looked  at,  until 
presenting  it  on  the  return  trip.  The 
conductor  denied  that  plaintiff  had  made 
any  explanajtion.  The  court  instructed 
that  if  a  conductor  takes  from  a  passen- 
ger a  coupon  of  a  ticket,  which  ticket  en- 
titled him  to  passage  from  one  station  to 
another  and  return,  and,  by  mistake  or 
otherwise,  takes  the  coupon  which  enti- 
tled the  passenger  to  return  passage,  when 
he  should  have  taken  the  one  entitling 
the  passenger  to  passage  going,  this 
would  be  neglect  of  the  company,  and  the 
passenger  would  be  entitled  to  use  the 
other  coupon  on  his  return  passage.  The 
court  also,  at  defendant's  request,  in- 
structed that  "a  passenger  ticket  or  cou- 
pon reading  or  calling  for  passage  from 
M.  to  I.  would  not  entitle  the  holder  to 
transportation  from  I.  to  M.;  and  a  con- 
ductor on  a  train  running  from  I.  to  M., 
if  such  coupon  or  ticket  was  presented  to 
him  by  a  passenger  for  transportation 
from  I.  to  M.,  without  any  explanation 
thereof,  or  any  knowledge  by  such  con- 
ductor of  the  reasons  why  such  coupon  or 
ticket  is  presented  for  transportation 
from  I  to  M.,  would  be  justified  in  refus- 
ing to  accept  such  coupon  or  ticket  for 
such    transportation,    and    might    lawfully 


eject  such  passenger  from  said  train  un- 
less he  paid  or  tendered  his  fare."  Held, 
that  the  two  instructions,  considered  to- 
gether, informed  the  jury  that  plaintiff 
was  not  entitled  to  be  carried  on  the 
wrong  end  of  the  ticket  without  an  ex- 
planation of  the  reasons  why  it  was  pre- 
sented. Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  .Ml.   E.  439. 

Expressions  used  to  differentiate  case 
at  bar. — Plaintiff,  by  mistake  of  a  station 
agent,  boarded  a  train  which  did  not  stop 
at  the  place  indicated  by  the  ticket.  The 
conductor  stopped  the  train  on  discover- 
ing the  error,  and  ordered  plaintiff  to 
leave.  Held,  in  an  action  to  recover  dam- 
ages for  breach  of  contract  of  carriage, 
a  charge  that,  "if  there  had  been  any 
circumstance  of  unnecessary  humiliation 
or  indignity,  it  would  have  been  an  item 
of  charges,"  is  not  erroneous,  where  the 
expression  was  evidently  used,  as  shown 
by  other  parts  of  the  charge,  to  differen- 
tiate cases  of  such  character  from  the 
case  at  bar.  Judgment  58  N.  Y.  S.  1145, 
40  App.  Div.  618,  affirmed  in  Miller  v. 
King,  59  N.  E.  1114,  166  N.  Y.  394. 

59.  Harmless  error. — Atlanta  Consol. 
St.  R.  Co.  V.  Keeny,  99  Ga.  266,  25  S.  E. 
620.    33    I,.    R.    A.    824. 

60.  Curing  error  by  expression  of  opin- 
ion on  facts. — Pittsburgh,  etc.,  R.  Co.  v. 
Russ,  5?   Fed.  822,   6  C.   C.  A.   597. 

61.  Use  of  relative  terms. — Seaboard, 
etc.,  R.  Co.  V.  Scarborough,  52  Fla.  425,  42 
So.   706. 

62.  Modifications  by  reference  to  other 
instructions. — Chicago  Consol.  Tract.  Co. 
V.  Mahoney,  230  111.  562,  82  N.  E.  868. 
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being  based  on  her  ejection  from  defendant's  train,  she  having  lost  her  ticket 
and  money,  but  on  undue  force,  if  any,  of  the  conductor  in  ejecting  her,  and 
for  any  insult  or  indignity  offered  her  by  him  in  ejecting  her,  an  instruction  that 
if  the  conductor  was  insulting  in  manner,  word,  or  tone  towards  her,  or  rudely 
or  roughly  grabbed  her,  or  used  more  force  than  necessary  to  put  her  off,  the 
jury  should  find  for  her  damages  not  exceeding  the  amount  claimed  for  ejecting 
her,  is  confusing  and  misleading,  to  the  prejudice  of  defendant;  and  in  place 
thereof  the  jury  should  have  been  told  that,  under  the  proof,  defendant  had  the 
right  to  eject  her,  if  she  produced  no  ticket,  or  tendered  no  fare,  and  that  she 
could  recover  nothing  for  being  so  ejected;  but  that  her  right  of  recovery,  if 
any,  was  based  on  some  injury  to  her  by  the  conductor,  or  because  of  some  in- 
sult or  indignity  to  her  by  him,  while  he  was  expelling  her.®^ 

Persons  Caxried  under  Promise  to  Obtain  Tickets  at  Division  Point. — 
Where  a  drover  traveling  in  a  stock  car,  was  permitted  to  take  two  of  his  as- 
sistants in  the  car  to  the  first  division  point  on*  promising  to  purchase  tickets 
for  them,  which  he  failed  to  do,  and  for  this  reason  the  assistants  were  ejected 
and  arrested,  the  carrier  was  entitled  to  an  instruction  in  an  action  therefor,  in 
which  it  was  claimed  that  the  carrier  was  guilty  of  wanton  misconduct  in  calling 
on  the  police  to  assist  in  the  ejection,  that  if  the  drover  promised  to  get  tickets 
for  his  assistants  at  the  division  point  it  was  his  duty  to  do  so,  and  they  would 
be  on  the  car  without  right  after  passing  such  point,  though  they  were  asleep 
at  that  time.*'* 

Error  in  Ticket— Duty  to  Examine. — The  bracketed  words  in  the  re- 
quested instruction,  given  in  a  case  in  which  plaintiff,  having  asked  defendant's 
agent  for  a  ticket  for  S.  by  way  of  C,  was  given  one  used  for  trains  for  S.  by 
way  of  H.,  and,  having  taken  the  train  for  S.  by  way  of  C,  was  ejected  at  the 
next  station,  that  "it  is  the  duty  of  a  passenger  before  boarding  a  train  to  use 
all  due  diligence  to  ascertain  if  it  is  the  right  train,  [the  train  on  which  his  ticket 
entitles  him  to  transportation],  and,  if  the  passenger  fails  to  use  the  means  of 
information  at  his  command,  he  can  not  complain  of  the  resulting  *  *  * 
damage,  even  if,  on  his  refusal  to  pay  the  additional  fare  to  the  next  station, 
or  regular  stopping  place,  he  is  ejected  from  the  train" — imply  that  due  dili- 
gence in  ascertaining  the  right  train  requires  the  passenger  to  examine  his  ticket 
in  every  case  to  see  if  it  expresses  his  contract  of  carriage,  and  are  therefore 
properly  rejected.*^ 

Insufficiency  of  Ticket — Peril  in  Alighting  from  Train  Because  of  In- 
firmity.— And  a  charge,  in  an  action  for  injuries  to  a  passenger  required  to 
disembark  from  the  train  because  of  the  insufficiency  of  her  ticket  and  her  re- 
fusal to  pay  fare,  that,  if  the  jury  were  not  reasonably  satisfied  that  the  con- 
ductor knew  of  the  passenger's  infirmity  and  the  peril  attending  her  leaving  the 
train  at  the  time  and  place,  the  carrier  was  not  liable  for  injuries  sustained  in 
alighting,  was  properly  refused  because  misleading.®^ 

63.  Louisville,  etc.,  R.  Co.  v.  Fowler,  29  tickets  for  S.  by  way  of  C.  evidence  that 
Ky.  L.  Rep.  905,  96  S.  W.  568.  its  agent  in  response  to  a  request  for  such 

64.  Persons  carried  under  promise  to  a  ticket,  handed  him  instead  thereof  a 
obtain  tickets  at  division  point. — Texas,  ticket  for  S.  by  way  of  H.,  and  that  plain- 
etc,  R.  Co.  V.  Diefenbach,  167  Fed.  39,  93  tifi,  having  boarded  the  train  by  way  of 
C.  C.  A.  501.  C,   was    ejected   at   the   next   station,   and 

65.  Error  in  ticket — Duty  to  examine. —  obliged  to  return,  warrants  submission  of 
Levan  v.  Atlantic,  etc.,  R.  Co.,  86  S.  C.  the  issues  of  defendant  having  contracted 
514,  68  S.  E.  770.  with   plaintifif  for-  a   ticket   by  way  of   C, 

That  one  asks  a  ticket  agent  for  a  cer-  and   of   having   breached   the    contract   to 

tain    ticket,    and    the    agent    responds    by  plaintiff's   injury.   Levan   v.   Atlantic,    etc., 

stating    and    accepting    the    price,    is    evi-  R.  Co.,  86  S.  C.  514,  68  S.  E.  770. 

dence  of  an  undertaking  by  the  agent  to  66.    Insufficiency     of     ticket — Peril    in 

furnish  such  ticket,  and  of  a  contract  by  alighting  from  train  because  of  infirmity. 

the  carrier  to  transport  the  passenger  to  — Central,  etc.,  R.  Co.  v.  Bagley,  173  Ala. 

his  destination  by  the  route  specified;   so  611,  55  So.  894. 
that,  defendant  carrier  having  had  no  sale 


3027  ACTIONS.  §  3367 

Failure  of  Conductor  to  Give  Passenger  Check. — In  an  action  to  recover 
for  the  ejection  of  plaintiff  from  defendant's  passenger  train,  from  which  she 
was  expelled  because  no  conductor's  check  was  given  her  in  exchange  for  her 
ticket,  it  was  not  error  to  insfruct  that  a  conductor  who  is  taking  up  a  passenger's 
ticket  is  chargeable  with  extreme  care  in  seeing  that  the  passenger  is  provided 
with  means  of  continuing  his  journey.'^'' 

Boarding  Car  with  Expectation  of  Being  Put  Off.— In  an  action  for  the 
ejection  of  a  passenger,  where  defendant  requested  an  instruction  that,  if  the 
plaintiff  went  on  the  car  with  the  intention  of  continuing  a  previous  controversy 
with  the  conductor,  he  did  not  become  a  bona  fide  passenger  and  could  not  re- 
cover damages  for  such  ejection,  the  defendant  was  not  prejudiced  by  a  modi- 
fication of  the  instruction  to  the  effect  that,  if  he  went  on  the  car  with  the  ex- 
pectation of  being  put  off,  he  did  not  become  a  bona  fide  passenger  and  could 
not  recover  damages  for  wounded  feelings  and  pain  of  mind  for  being  ejected.*^ 

Duty  to  Comply  with  Regulation  Generally. — In  a  passenger's  action  for 
wrongful  ejection  from  a  train  or  car,  in  which  the  question  of  the  duty  of  the 
passenger  to  comply  with  the  carrier's  regulation  arose,  it  is  the  duty  of  the 
court  to  instruct  on  that  issue,  but  it  is  not  error  to  omit  to  do  so  when  such  issue 
is  not  involved. 88  And  an  instruction  that  the  passenger  must  obey  all  needful 
rules  for  the  regulation  of  the  carrier's  conveyance  sufficiently  instructs  the 
jury  that  the  passenger  must  show  that  he  was  riding  peacefully  and  quietly .'^° 

Misconduct  Justifying  Expulsion  Generally. — A  charge,  based  on  an  as- 
sumed state  of  facts,  that  a  passenger  could  recover  for  being  expelled  from  a 
train,  unless  the  jury  should  find  him  guilty  of  such  misconduct  as  to  justify 
his  expulsion,  is  defective  in  not  informing  the  jury  as  to  what  the  facts  were 
which   would   constitute  such  misconduct.'' ^ 

Interfering  with  Apparatus  of  the  Car. — Instructions  that  it  was  the  duty 
of  a  passenger  to  conduct  himself  in  an  orderly  manner  and  to  refrain  from  in- 
terfering with  the  apparatus  of  the  car,  and  that,  if  the  passenger  willfully  in- 
terfered with  the  apparatus  and  conducted  himself  in  a  disorderly  manner  the 
conductor  was  justified  in  ejecting  him,  were  not  ground  for  reversal  because  of 
indefiniteness,  where  it  was  not  shown  that  they  were  not  cured  by  the  evidence 
or  other  instructions.'^^ 

Intoxicated  Passenger. — An  instruction,  in  an  action  against  a  railroad 
company  for  wrongfully  ejecting  a  passenger  for  drunkenness,  that  for  one 
to  be  in  an  intoxicated  condition  he  must  be  under  the  influence  of  intoxicants  to 
such  an  extent  as  to  have  lost  the  normal  control  of  his  faculties,  "and  to  evince 
a  disposition  of  violence  and  quarrelsomeness,"  etc.,  erroneous.''^     Under  a  stat- 

67.  Failure  of  conductor  to  give  passen-  ^^y  ^^  recover  for  an  assault  and  wrong- 
ger  check.— Sloane  v.  Southern  California  f^i  ejection  by  its  conductor,  an  instruc- 
R.  Co.,  Ill  Cal.  668,  44  Pac.  320,  32  L.  R.  tjon  that  passengers  must  obey  all  need- 
A.   193.                                                         _  fjjl  rules  for  the  regulation  of  defendant's 

68.  Boarding  car  with  expectation  of  ^ars,  and  that  smoking,  or  the  use  of  ob- 
bemg  put  off.— Little  Rock  R.,  etc..  Co.  v.  gj-ene  or  abusive  language,  would  justify 
Dobbins,  78  Ark.   553,   95   S.   W.  788      _  jjis  ejection,  sufficiently  instructs  the  jury 

69.  Duty  to  comply  with  regulation  that  the  plaintiff  must  show  that  he  was 
generally.— In  an  action  for  wrongful  riding  peacefully  and  quietly.  Denver 
ejection  of  a  passenger  from  a  freight  Tramway  Co.  v.  Reed,  4  Colo.  App.  500, 
train,    and    assault    by    the    trainmen,    in  33  p^c    557 

which  the  question  of  the  duty  of  a  pas-  ^^       Misconduct     justifying     expulsion 

senger  to  comply  with  the  coinpany  s  reg-  generally.-Baltimore    etc.,  R    Co.  v.  Kir- 

ulation  in  entering  a  car  provided  for  pas-  g      gg  y^^    ^^      ^^  ^^y  ^^^ 

sengers,   and   at   the   door  for  the   use   of  -^                       . 

passengers,  was  not  involved,  it  was  not  72.    Interfering    with    apparatus    of   the 

error   to    omit   to    instruct    on    that   issue.  car  -Dobbins  v    Little  Rock,  etc.,  Co.,  79 

Judgment  rs  111.  App.  579,  affirmed  in  Illi-  Ark.  85,  95  S.  W.  794. 

nois  Cent.  R.  Co.  v.  Davenport,  52  N.  E.  73.    Intoxicated     passenger. — St.     Louis, 

266,  177   111.  110.  etc.,   R.   Co.  v.  Waters,   105   Ark.   619,   152 

70.  In   an   action   against   a   street   rail-  S.  W.  137. 
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ute  which  provides  that  carriers  may  eject  passengers  guilty  of  improper  conduct 
or  dissolute  or  suspicious  characters,  and  which  declares  that  when  a  passenger 
is  guilty  of  disorderly  conduct,  or  uses  profane  or  vulgar  "language,  the  con- 
ductor may  eject  him  at  the  next  stopping  place,  an  instruction  that  the  mere 
fact  that  plaintiff  was  intoxicated  would  not  authorize  ejecting  him,  unless  he 
was  guilty  of  some  misbehavior  or  had  violated  some  law  of  the  state,  is  er- 
roneousJ*  But  in  an  action  for  the  death  of  an  intoxicated  passenger  by  reason 
of  his  having  been  ejected  at  a  dangerous  place,  a  charge  stating  the  degree  of 
care  a  carrier  must  exercise  towards  its  passengers  is  not  inapplicable^^  And  in 
an  action  against  a  railroad  company  for  the  death  of  a  drunken  passenger,  who 
was  drowned  after  alighting,  it  was  error  to  instruct  that  the  jury  should  not 
consider  his  drunkenness,  but  should  view  his  conduct  in  the  same  light  as  they 
would  that  of  a  sober  man  in  similar  circumstances^^ 

Use  of  Obscene  or  Abusive  Language. — bi  an  action  for  ejection  of  a 
passenger,  a  request  to  charge  that  the  conductor  of  a  railroad  train  is  a  police 
officer,  whose  duty  it  is  to  keep  order  on  the  train  and  to  eject  all  persons  who 
use  obscene  or  abusive  language  in  the  presence  and  hearing  of  passengers,  is 
misleading  because  of  its  omission  of  the  qualification  that  the  conductor  may 
use  only  such  force  as  may  be  necessary  to  accomplish  the  removal^''  And  a 
statute  providing  that  on  the  trial  of  any  person  for  an  assault  that  on  the  trial 
of  any  person  for  an  assault,  an  assault  and  battery,  or  an  affray,  he  may  give 
in  evidence  any  opprobrious  words  or  abusive  language  used  by  the  person  as- 
saulted at  or  near  the  time  of  the  assault  in  extenuation  or  justification,  has  no 
application  to  an  action  for  ejection  of  a  passenger  because  of  his  alleged  mis- 
conductJ^ 

Refusal  to  Leave  Car  after  Reasonable  Time  to  Alight. — In  a  passen- 
ger's action  for  personal  injuries  by  being  ejected  after  he  had  refused  to  leave 
the  car  platform,  where  the  undisputed  evidence  showed  that  all  passengers  were 
given  a  reasonable  opportunity  to  alight,  it  was  error  to  refuse  a  requested  in- 
struction that  if  all  the  passengers,  except  plaintiff,  left  the  car,  and  plaintiff 
had  a  reasonable  time  to  get  off  and  failed  to  do  so,  he  ceased  to  be  a  passenger, 
and  defendant  was  not  under  the  obligations  of  a  carrier  to  him ;  the  prayer  not 
being  defective  for  not  requiring  that  plaintiff  have  the  "opportunity"  as  well 
as  the  time  to  get  off.'^^ 

Passenger  Carried  Beyond  Destination — Lame  Passenger. — A  railroad 
company,  having  without  fault  carried  a  passenger  beyond  his  destination,  may 
put  him  off  at  any  usual  stop ;  and  hence,  in  an  action  by  a  lame  passenger,  who, 
having  been  carried  past  his  destination,  was  put  off  a  few  hundred  yards  past 
the  succeeding  station,  an  instruction  that,  if  the  conductor,  knowing  that  the 
passenger  was  lame,  stopped  the  train  and  ejected  him  after  passing  his  destina- 
tion, the  passenger  might  recover  for  any  injury  was  erroneous,  because,  in  ef- 

74.  Magill  z:  Seaboard  Air  Line  Rail-  of  persons  and  in  letting  them  on  and 
way,  66  S.  E.  561,  84  S.  C.  416.  So  hold-  off  its  cars.  Held,  that  the  instruction 
ing  under  Georgia  Civ.  Code.  1895,  §  was  not  erroneous  as  inapplicable  to  the 
2296  and  Georgia  Pen.   Code,  1895,   §  903.  issues.     Bennett  v.  Seattle  Elect.  Co.,  105 

75.  Charge  as  to  degree  of  care. — In  an       Pac.    825,    56   Wash.   407. 

action  for  the  death  of  an  intoxicated  pas-  76.   Mobile,   etc.,   R.   Co.   v.   Jackson,   92 

senger  because  of  his  having  been  put  off       Miss.  517    46  So.  142. 

at  a  dangerous  place,  it  appeared  that  he  „„    tt '    r  „u„»  t.     •       1 

■=...,    i;        ,.   ,  .  "^^  ,       ,,  77.  Use  of  obscene  or  abusive  langruaee. 

was    permitted    to    alight    upon    a    trestle  m     u    -h         ^        ra   -i        """'^^""s  -s 

I        '^^1        X.  r      1  1  J     1      •   1.1  — JNashville,    etc..    Railway   v.    Moore,   148 

along  the  shore  of  a  lake,  on  a  dark  night,  «.      „„    ,,0      X2a      c     1. U-      ^^""'"-'  .  , 

t,         lU  J  1        •  Ala.  63,  41  bo.  984.     bo  holding  under  Ala. 

where  there  were   no   guards   or  barriers,  n^A^   lonc    s   oA^n  "  "»"s 

J  it.   i       1-  <.!     !?■     u    J  r         J  Uode    1896,   e    3457. 

and  that  subsequently  his  body  was  found  ,     •  , 

in  the  lake,  and  the  court  instructed  that  78.    ^ashvllle     etc.,    Railway   v.    Moore, 

a    common    carrier    of    passengers    is    re-  1*^  -^'a.  63,  41  So.  984.     So  holding  as  to 

quired  under  the  law  to  exercise  towards  Alabama   Cr.   Code,   1896,   §   4345. 
its  passengers  the  highest  degree  of  care  79.  Refusal  to  leave  car  after  reasonable 

and   prudence   practically    consistent   with  time    to    alight. — Maryland,    etc.,    Railroad 

the   operation  of  its  road  in  the  carrying  i'.  Tucker,  115  Md.  43,  80  Atl.  688. 
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feet,  telling  the  jury  that  the  conductor  could  not  put  him  off  if  he  knew  his  con- 
dition.^^ 

Agency  of  Person  Making  the  Ejection— News  Agent  of  Train.— Where, 
in  an  action  for  injuries  to  a  waif  by  being  kicked  or  pushed  from  a  moving  coach, 
he  testified  that  he  was  kicked  off  by  an  unidentified  "big  fat  man"  in  uniform, 
but  there  was  no  proof  that  the  news  agent  of  the  train  had  any  connection  with, 
its  operation  or  was  even  an  employee  of  the  railroad  company,  an  instruction 
that  plaintiff  could  not  recover  for  being  pushed  by  such  news  agent,  unless  the 
jury  found  from  the  evidence  that  he  was  one  of  defendant's  employees  in  charge 
of  and  operating  the  train,  was  misleading  and  ground  for,  reversal. ^^ 

Ejection  from  Waiting  Room  by  Police  Officer. — An  instruction  that  de- 
fendant was  not  liable  if  plaintiff  was  ejected  from  defendant's  waiting  room 
ty  an  officer  of  the  law,  without  regard  to  the  inquiry  whether  the  officer  acted 
under  the  direction  of  defendant's  servant,  was  erroneous. ^^ 

Use  of  Undue  Force — Willful  or  Wanton  Acts  of  Trainmen. — In  a  pas- 
senger's action  for  injuries  by  being  ejected  by  the  carrier's  servants  with  un- 
necessary force,  and  wantonly  or  willfully  injured  or  humiliated,  it  was  proper 
to  charge  that  plaintiff's  only  right  of  recovery  was  for  willful  injury;  that  in 
•determining  whether  the  injury  was  committed  willfully  the  jury  could  consider, 
with  other  circumstances,  the  manner  of  the  conductor,  the  force  used  by  him, 
and  the  effect  of  his  acts,  together  with  the  presumption  that  every  person  in- 
tends the  natural  and  probable  consequences  of  his  wrongful  acts ;  and  an  un- 
lawful intent  may  be  inferred  from  "the  conduct  which  shows  a  reckless  disre- 
gard of  consequences,  and  a  willingness  to  inflict  injury"  by  purposely  doing 
the  act,  with  knowledge  that  some  one  is  in  a  situation  to  be  unavoidably  injured 
thereby.*3  gy^  the  charge  must  not  require  of  the  carrier  too  high  a  degree 
of  care  in  protecting  its  passengers  from  violence  by  its  trainmen, s*  must  not 
relieve  the  carrier  from  liability  because  the  ejected  passenger  was  violent  and 
abusive  of  the  trainmen,^"  and  must  not  declare  the  use  of  more  than  reasonably 

80.  Passenger  carried  beyond  destina-  safety,  during  his  trip  to  and  arrival  at 
tion — Lame  passenger. — St.  Louis,  etc.,  R.  destination,  "the  highest  degree  of  care, 
Co.  V.  Williams,  lOO  Ark.  356,  140  S.  W.  skill,  and  diligence  consistent  with  the 
141.  nature    of   its   undertaking,"    and    also    in- 

81.  Agency  of  person  making  the  ejec-  structed,  as  plaintiff's  second  prayer,  that 
tion — News  agent  of  train. — Louisville,  defendant's  duty  was  not  limited  to  fur- 
etc,  R.  Co.  V.  Kimbrough,  24  Ky.  L.  Rep.  nishing  transportation,  but  it  was  also 
2-109,  11.5   Ky.  .512,  74  S._  W.  229.  bound  to  accord  him  good  treatment  and 

82.  Ejection  from  waiting  room  by  po-  freedom  from  personal  rudeness  and 
lice  officer. — Rose  v.  Louisville,  etc.,  R.  wanton  interference  with  his  person  by 
Co.,  70  Miss.  725,  12  So.  825,  35  Am.  St.  the  trainmen,  and  also  instructed,  as  plain- 
Rep.  fiSfi.  tiff's    third   prayer,    that,    even    if   plaintiff 

83.  Use  of  undue  force  willful  or  wan-  was  intoxicated,  the  intoxication  did  not 
ton  acts  of  trainmen. — It  was  .so  held  in  relieve  defendant  from  exercising  toward 
an  action  against  a  street  railway  com-  plaintiff  the  highest  degree  of  care,  skill, 
pany  for  personal  injuries,  the  complaint  and  diligence  consistent  with  the  nature 
alleged  that  plaintiff,  a  boy  thirteen  years  of  its  undertaking.  Held,  that  the  first 
old,  stepped  on  the  platform  of  one  of  and  third  instructions  were  erroneous  for 
defendant's  cars,  intending  to  enter  and  requiring  the  highest  degree  of  "skill, 
pay  his  fare,  when  the  conductor,  with-  etc.,"  in  discharging  passengers  and  pro- 
out  asking  for  such  fare,  and  without  tecting  them  from  violence  by  its  train- 
cause  or  warning,  recklessly  threw  plain-  men,  when  it  was  only  bound  to  exercise 
■tifif  off  the  platform  to  the  street,  while  ordinary  care  in  that  respect;  but  the  see- 
the car  was  running  at  great  speed.  Citi-  ond  prayer  was  not  objectionable,  not 
zens'  St.  R.  Co.  v.  Willoeby,  134  Ind.  536,  prescribing  any  degree  of  care.  Mary- 
33    N.   R.   627.  land,  etc..  Railroad  v.  Tucker,  115  Md.  43, 

84  Degree  of  care  to  protect  from  vio-  80  Atl.  688. 

lence  by  trainmen. — In   a   passenger's  ac-  85.    Passenger    violent    and    abusive  of 

tion  for  personal  injuries  by  being  ejected  trainmen. — In     a    passenger's    action    for 

while    intoxicated    as    claimed   by    defend-  personal   injuries   by  being   ejected   while, 

ant,   the   court   instructed  that,  if  plaintiff  as    claimed   by   defendant,   he   was   intoxi- 

was    accepted    as    a   passenger,    it    became  cated,  a  requested  charge  that  if  plaintiff, 

defendant's  duty  to  exercise  for  plaintiff's  when  requested  to  leave  the  car  platform. 
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necessary  force  to  be  of  itself  a  wanton  and  malicious  injury  and  humiliation.*^ 

Right  to  Resist  Unnecessary  Force. — In  a  passenger's  action  for  ejection 
where  the  plaintiff  contended  that  the  force  he  used  was  justifiable  against  blows 
which  defendant's  servants  struck  him,  and  the  defendant  requested  a  ruling  that, 
in  resisting  the  blows,  the  plaintiff  would  have  no  right  to  resist  being  expelled 
from  the  car,  a  charge  to  the  jury  that  this  was  so,  if  they  could  make  the  distinc- 
tion upon  the  evidence ;  but  left  them  to  infer  that  the  burden  was  on  the  de- 
fendant to  establish  it,  was  error  because  of  the  omission  to  guard  the  instruc- 
tion against  such  an  inference.*^ 

§  3368.  Damages. — Character  of  Damage  under  Each  of  Several 
Counts. — An  instruction  in  an  action  for  ejection  of  passenger,  in  which  there 
were  three  counts,  leading  the  jury  to  conclude  that  they  should  find  damages  of 
the  same  character  under  each  count  is  erroneous.** 

Exemplary  or  Punitive  Damages  Generally.- — A  master  is  liable  to  the  ex- 
tent of  compensatory  damages  for  the  unlawful  act  of  his  agent  committed  in 
the  course  of  his  employment,  whether  ratified  or  not,  and,  in  an  action  against  a 
carrier  for  the  wrongful  expulsion  of  plaintiff  from  its  train,  a  charge  intended 
to  inform  the  jury  as  to  what  constituted  evidence  tending  to  show  a  ratification 
by  defendant  of  its  conductor's  act,  with  a  view  to  its  consequent  liability,  should 
not  be  given,  unless  there  is  evidence  warranting  an  instruction  on  exemplary 
damages.*^  It  must  plainly  tell  the  jury  that  malice  or  such  wanton  recklessness 
as  amounts  to  malice  must  be  proved  before  exemplary  damages  can  be  awarded,®** 
and  must  not  permit  an  award  of  exemplary  damages  regardless  of   whether 


was  abusive  of  the  brakeman,  and  such 
conduct  induced  greater  force  by  the 
brakeman  in  ejecting  plaintiff  than  would 
have  otherwise  been  applied,  but  that  only 
such  force  was  used  as  men  of  ordinary 
prudence  would  have  used  under  the 
provocation  of  like  circumstances,  plain- 
tiff could  not  recover,  was  properly  re- 
fused; it  being  the  duty  of  railroad  em- 
ployees to  restrain  their  temper  and  use 
no  more  force  than  necessary  in  the  per- 
formance of  their  duty,  and  abuse  and 
■resistance  by  plaintiff  would  only  mitigate 
the  damages  caused  by  excessive  vio- 
lence in  ejecting  him  and  would  not  de- 
feat recovery.  Maryland,  etc.,  Railroad 
V.  Tucker,  115  Md.  43,  80  Atl.  688. 

86.  In  an  action  for  ejecting  a  passen- 
ger, an  instruction  that  if  the  conductor 
ejected  plaintiff,  and  used  more  force  than 
was  reasonably  necessary,  and  "thereby" 
wantonly  and  maliciously  injured  and 
humilated  her,  as  charged,  the  jury 
should  find  for  her,  was  not  objectionable 
as  declaring  the  use  of  more  than  rea- 
sonable necessary  force  to  be  of  itself  a 
wanton  and  malicious  injury  and  humila- 
tion.  Chicago  Consol.  Tract.  Co.  v.  Ma- 
honey,  82  N.  E.  868,  330  111.  562. 

87.  Right  to  resist  unnecessary  force. — 
Coleman  v.  New  York,  etc.,  R.  Co.,  106 
Mass.  160. 

88.  Character  of  damage  under  each  of 
several  counts.— Louisville,  etc.,  R.  Co.  v. 
Tilleson,  73  S.   E.  839,  137   Ga.  569. 

89.  Evidence  to  justify  charge  as  to  ex- 
emplary damages.— Norfolk,  etc.,  R.  Co.  v. 
Neely,  91  Va.  539,  22  S.  E.  367. 

Where  there  was  evidence  that  in  eject- 
ing plaintiff  the  conductor  used  insulting 


language,  and  was  "very  impolite  and 
gruff,"  there  was  no  error  in  charging  the 
law  of  vindictive  damages.  Atlanta  Con- 
sol.  St.  R.  Co.  V.  Keeny,  25  S.  E.  629,  99 
Ga.   266,   33    L.    R.   A.   824. 

Instances  where  compensatorjr  damage 
only  should  be  allowed. — In  an  action 
against  a  carrier  for  damages  for  ejection, 
it  is  error  to  charge  that  the  jury  may  find 
for  plaintiff  any  sum  he  is  entitled  to, 
not  exceeding  the  sum  claimed  in  the 
petition,  if  they  should  find  certain  facts 
which,  if  true,  entitle  plaintiff  to  com- 
pensatory damages  only;  the  jury 
should  have  been  confined  to  the  actual 
damage  sustained.  Louisville,  etc.,  R. 
Co.  V.  Ferrell,  7  Ky.  L.  Rep.  607. 

It  was  error  to  instruct  that,  if  the 
jury  found  for  plaintiff,  an  injured  pas- 
senger, to  find  for  him  any  sum  the  jury 
believe  he  is  entitled  to,  not  exceeding 
$2,000;  but  in  such  case  the  jury  should 
have  been  told  that  he  was  entitled  to 
such  damages  as  would  reasonably  com- 
pensate him  for  the  mental  and  physical 
pain  and  suffering  that  he  endured,  if 
any,  by  reason  of  the  negligent  and 
wrongful  acts  of  defendant's  agents  and 
servants.  Chesapeake,  etc.,  R.  Co.  v. 
Crank,  108  S.  W.  276,  33  Ky.  L.  Rep. 
1202. 

_  90.  Sufficiency  of  charge  as  to  neces- 
sity for  proof  of  malice  or  wcuitonness. 
— In  an  action  for  ejecting  a  passenger, 
instructions  that,  though  plaintiff  failed 
or  refused  to  give  the  conductor  a  trans- 
fer or  cash  fare,  the  carrier  could  not 
wantonly  or  maliciously  injure  her,  or 
use  force  not  reasonably  necessary  in 
ejecting   her;    that    she    could    recover    if 
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defendant  was  guilty  or  not  of  the  wrong  committed  by  its  servants.^i  It  is  also 
error  to  give  in  charge  a  statute  providing  that  in  some  torts  the  entire  injury  is 
to  the  peace  or  feelings  of  the  plaintifif.^^  Punitive  damages  are  not  recoverable 
as  a  matter  of  right,  but  their  imposition  is  discretionary  with  the  jury.  There- 
fore a  charge  is  properly  refused,  which  instructs  the  jury  that  the  plaintiff,  in  an 
action  against  a  railroad  company  for  his  wrongful  ejection  as  a  passenger,  would, 
under  given  circumstances,  be  entitled  to  recover  punitive  damages.*^ 

Physical  and  Mental  Suffering  as  Element  of  Damages. — In  an  action 
for  wrongful  ejection  of  a  passenger,  an  instruction  that  in  assessing  damages  the 
jury  were  authorized,  in  their  best  judgment,  to  award  a  fair  and  reasonable 
compensation  for  any  physical  pain  or  mental  suffering  that  they  might  believe 
plaintiff  to  have  suffered,  and  also  as  a  punishment  to  defendant,  if  they  be- 
lieved such  damages  should  be  awarded,  was  not  improper.^*  And  an  instruc- 
tion, in  a  passenger's  action  for  personal  injuries  by  being  ejected,  that,  if  de- 
fendant's agents  "struck  and  beat  plaintiff  as  alleged  in  plaintiff's  declaration," 
the  jury  should  consider  physical  and  mental,  suffering  in  allowing  damages,  did 
not,  by  using  the  quoted  phrase,  conflict  with  a  previous  part  of  the  instruction 
that  the  finding  should  be  based  on  all  the  evidence  in  the  case,  and  was  not  mis- 
leading. ^^ 

Evidence  to  Justify  Charge  Authorizing  Damages  for  Physical  Suffer- 
ing.— In  an  action  against  a  railway  company  for  wrongful  ejection  from  its 
train,  evidence  that  plaintiff  was  jerked  off  the  car  was  sufficient  to  justify  an  in- 


the  conductor  ejected  or  attempted  to 
eject  her,  and  used  more  force  than  was 
reasonably  necessary,  and  thereby  wan- 
tonly and  maliciously  injured  and  humi- 
liated her,  as  charged;  and  that  if  the 
conductor  without  provocation  assaulted 
and  injured  her,  as  charged,  and  such 
assault  was  malicious,  aggravated,  and 
wanton,  and  resulted  in  physicial  injury 
to  plaintiff  without  her  fault,  and  if 
justice  and  the  public  good  required  it, 
the  jury  could  allow  exemplary  damages 
— plainly  told  the  jury  that  malice,  or 
such  wanton  recklessness  as  amounted 
to  malice,  must  be  proved  before  ex- 
emplary damages  could  be  awarded. 
Chicago  Consol.  Tract.  Co.  v.  Mahoney, 
82   N.   E.   868,   230   111.   562. 

Charge  too  favorable  to  carrier. — In 
an  action  against  a  street  railway  com- 
pany for  ejection  from  a  car  with  un- 
necessary force,  an  instruction  that  if  de- 
fendant's agent  was  inspired  to  use  ex- 
cessive force  by  actual  malice  or  ill  will 
the  jury  might  allow  punitive  damages 
was  too  favorable  to  defendant,  as  plain- 
tiff was  also  entitled  to  punitive  damages 
if  he  was  recklessly  or  wantonly  thrown 
from  the  car.  Lexington  R.  Co.  v. 
O'Brien,  84  S.  W.  1170,  27  Ky.  L.  Rep. 
336. 

Charge  confining  jury  to  allowance  of 
compensatory  damages. — In  an  action  for 
forcibly  ejecting  a  passenger,  the  court 
charged  that:  "Where  a  passenger  is 
wrongfully  compelled  to  leave  a  train, 
and  suffer  insult  and  abuse,  the  law  does 
not  exactly  measure  his  damage,  but  it 
authorizes  the  jury  to  consider  the  in- 
jured feelings  of  the  party,  the  indignity 
endured,  the  humilitation,  wounded  pride. 


mental  suffering,  and  the  like,  and  to  al- 
low such  a  sum  as  the  jury  may  say  is 
right."  Held,  that  this  charge  confined 
the  jury  to  an  allowance  for  compensa- 
tory damages,  and  did  not  authorize  an 
allowance  of  exemplary  damages.  Shep- 
ard  V.  Chicago,  etc.,  R.  Co.,  77  Iowa  54, 
41    N.    W.    564. 

91.  In  an  action  for  wrongful  ejection 
of  a  passenger  from  a  train,  an  instruc- 
tion that  if  the  jury  found  for  plaintiff, 
and  that  if  his  ejection  was  willful  and 
malicious,  they  might  give  exemplary 
damages,  was  erroneous,  as  permitting 
an  award  of  exemplary  damages  regard- 
less whether  defendant  was  guilty  or  not 
of  the  wrong  committed  by  its  servant  by 
directing,  participating  in,  or  subse- 
quently approving  it.  Wells  v.  Boston, 
etc.,   Railroad,  71  Atl.   1103,   82  Vt.   108. 

92.  Charging  statute  as  to  injury  from 
torts. — In  an  action  for  damages  for 
wrongful  expulsion  of  plaintiff  from  one 
of  defendant's  trains,  where  plaintiff  sues 
for  value  of  lost  time,  for  expenses  in- 
curred, and  for  punitive  damages,  it  is  er- 
ror to  give  in  charge  to  the  jury  Civ.  Code 
§  3907,_  providing  that  in  some  torts  the 
entire  injury  is  to  the  peace  or  feelings  of 
the  plaintiff,  in  which  case  no  measure 
of  damage  can  be  prescribed.  Central, 
etc.,  R.  Co.  V.  Almand,  43  S.  E.  67,  116 
Ga.  780. 

93.  Louisville,  etc.,  R.  Co.  v.  Bizzell, 
131  Ala.   429,   30   So.   777. 

94.  Physicial  and  mental  suffering  as 
element  of  damages. — Birmingham  R., 
etc.,   Co.   V.  Lee,   153   Ala.   386,   45    So.   164. 

95.  Maryland,  etc.,  Railroad  v.  Tucker, 
115    Md.    43,    80    Atl.    688. 
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struction  authorizing  damages  for  physical  suffering. ^^ 

Cost  of  Procuring  Transportation. — ^An  instruction  that  plaintiff's  damages 
were  limited  to  the  cost  of  procuring  transportation  from  the  place  where  he  was 
ejected  from  the  train  to  the  place  indicated  by  his  ticket  is  properly  refused  as 
too  general,  and  not  showing  whether  it  referred  to  transportation  by  rail  or  by 
some  other  means. ^'^ 

Mitigation  of  Damages. — In  a  passenger's  action  for  injury  by  ejecting 
plaintiff  with  unnecessary  force,  the  court  may  charge  that  the  fact  that  the  pas- 
senger was  violent  and  abusive  of  the  trainmen  may  be  considered  in  mitigation 
of  damages.^*  In  the  absence  of  evidence  that  a  carrier  exercised  diligence  or 
care  in  employing  a  brakeman  who  threw  a  passenger  off  a  train,  an  instruction 
that,  if  the  carrier  believed  the  brakeman  a  fit  person,  they  might  consider  that 
fact  in  mitigation  of  damages,  is  abstract.^®- 

Duty  to  Lessen  Damages. — ^Plaintiff  at  S.  asked  defendant's  agent  for  a 
ticket  to  A.  by  way  of  C,  was  handed  one  by  way  of  H.,  and  having  boarded  a 
train  for  A.  by  way  of  C,  was  ejected  at  W.,  and  there  being  no  train  returning 
to  S.  for  seven  or  eight  hours,  and  it  being  a  cold  day,  and  the  waiting  room  at. 
W.  being  unheated,  and  there  being  a  boisterous  crowd  about  it,  returned  to  S. 
by  carriage.  Held,  that,  as  taking  from  the  jury  the  question  whether  the  cir- 
cumstances made  the  trip  from  W.  to  S.  necessary,  it  was  proper  to  refuse  the 
bracketed  part  of  the  requested  instruction:  "It  is  the  duty  of  a  passenger  who 
has  been  inadvertently  informed  by  a  ticket  agent  that  a  certain  train  would  take 
her  to  her  destination,  if  you  believe  that  the  agent  did  give  such  misdirection,  to- 
use  all  reasonable  means  known  to  her  or  suggested  to  minimize  her  damages, 
[and  if  she,  by  waiting  at  the  station  a  few  hours,  could  have  returned  to  S.  and 
proceeded  to  her  destination  on  another  train,  after  returning  to  S.,  she  could 
have  waited  and  taken  that  train  and  not  have  exposed  herself.  The  law  re- 
quires that.]"  ^ 

§  3369.  Verdict  and  Finding. — Under  statutes  in  some  of  the  states  the 
jury  in  a  passenger's  action  for  personal  injuries  may  be  required  to  find  spe- 
cially upon  any  material  question  or  question  of  fact  which  shall  be  stated  to 
them  in  writing.  The  questions  which  may  be  submitted  to  the  jury  for  such 
special  findings  are  not  questions  which  relate  to  mere  evidentiary  facts,  but 
question's  which  relate  to  the  ultimate  facts  upon  which  the  rights  of  the  parties 
directly  depend.  A  probative  fact,  from  which  the  ultimate  fact  necessarily  re- 
sults, would  be  material.^ 

Framing  Issues.- — In  a  passenger's  action  for  personal  injuries  the  framing 
of  the  issues  to  be  submitted  to  the  jury  for  special  findings  is  a  matter  within 
the  sound  discretion  of  the  trial  court,  and  where  exceptions  are  made  to  the  is- 
sue, the  party  complaining  must  show  that  the  exercise  of  that  discretion  oper- 
ated to  his  injury.  The  rule  presupposes  that  such  issues  as  are  submitted  to 
the  jury  are  raised  by  the  pleadings.  Thus,  in  an  action  for  an  assault  com- 
mitted by  an  employee  on  a  passenger  on  defendant's  train  it  is  not  prejudicial  to- 
defendant  to  change  the  issue,  "Did  the  defendant,  through  the  conductor  and 
other  agents  or  servants,  unlawfully  assault  and  beat  the  plaintiff?"  tendered  by 
plaintiff,  by  substituting  "or"  in  place  of  "and,"  where  the  complaint  alleged  that 
plaintiff  was  assaulted  by  the  conductor  and  another  person  in  defendant's  em- 
ployment.^ 

96.  Evidence  tO'  justify  charge  authoriz-  99.  Southern  R.  Co.  v.  Wideman,  119 
ing      damages     for    physical     suffering —      Ala.  565,  24  So.  764. 

Choctaw,   etc.,   R.    Co.  v.   Hill,   110   Tenn.  1.   Duty   to   lessen   damages. — Levari   v. 

396,   75   S.  W.   963.  Atlantic,   etc.,   R.   Co.,  86  S.   C.   514,   68  S. 

97.  Cost  of  procuring  transportation.. —      E.  770. 

Miller  v.   King,   166   N.   Y.   394,   59   N.   E.  %.  Verdict  and  finding. — Ebsery  v.  Chi- 

1114,    affirming    judgment,    58    N.    Y.    S.  cago   City   R.   Co.,   164   111.   518,   45    N.    E^ 

1145,  40  App.  Div.  618.  1017. 

98.  Mitigation  of  damages. — Maryland,  3-  Williams  v.  Gill,  122  N.  C.  967,  29  S^ 
etc.,   Railroad  v.  Tucker,   115   Md.   43,   80  E.  879. 

Atl.   688. 
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Amendment  of  Requested  Special  Interrogatories. — A  requested  spe- 
cial interrogatory:  "Could  the  plaintiff,  by  the  exercise  of  ordinary,  reasonable 
prudence  for  his  own  safety,  under  all  the  circumstances  which  *  *  *  surrounded 
him  at  the  time  of  the  [injury  complained  of  in  this  case,  have  removed  in  time 
to  avoid  the  injuries  complained  of]  ?" — is  properly  amended  by  substituting  for 
the  bracketed  words  the  words  "accident  in  question,  have  avoided  the  accident 
and  injuries  complained  of;"  plaintiff  having  been  injured  while  riding  on  the 
steps  of  one  of  defendant's  cable  cars,  by  collision  with  a  team,  and  the  proper 
inquiry  being,  not  whether  he  might  not  have  removed  himself  from  the  car,  but 
could  he  have  avoided  the  injury  by  the  exercise  of  ordinary  care  and  prudence.* 

Sufficiency  of  Answers  to  Questions. — In  an  action  against  a  street  car 
company  for  an  alleged  assault  upon  one  of  its  passengers  by  its  conductor, 
where  a  special  interrogatory  was  subniitted  whether  the  passenger  had  alighted 
when  first  struck,  an  answer  that  he  was  on  the  car  when  first  struck  was  suf- 
ficient." 

Necessity  for  Specific  Finding  That  Defendant  Negligent. — Where  the 
jury  in  a  passenger's  action  for  personal  injury  are  required  to  return  a  special 
verdict,  there  is  no  necessity  for  a  specific  finding  of  negligence  where  the  facts 
found  by  the  jury,  taken  in  connection  with  the  admitted  facts,  establish  beyond 
controversy  that  such  was  the  case.  Thus,  where  it  was  undisputed  that  the  con- 
ductor was  on  the  rear  platform  as  plaintiff  was  alighting,  and  saw  him  in  the 
act,  and  that  the  conductor  rang  the  bell  to  start  the  car,  a  special  verdict  in  favor 
of  plaintiff,  finding  that  he  was  injured  while  alighting  from  the  car,  that  the  car 
started  while  he  was  alighting,  causing  him  to  fall  to  the  pavement,  that  the 
starting  of  the  car  was  the  proximate  cause  of  his  injury,  and  that  he  was  not 
negligent,  was  sufficient,  though  it  did  not  specifically  find  that  defendant  was 
negligent.^ 

Affirmative  Finding  with  Respect  to  One  Element  of  Alleged  Negli- 
gence.-— Where  a  complaint  charged  that  the  place  provided  by  a  carrier  for 
plaintiff  to  alight  was  not  a  safe  and  proper  place,  in  that  the  platform  was  too 
high  and  too  far  from  the  car  step,  and  not  sufficiently  lighted,  and  in  that  de- 
fendant's brakeman  had  no  lantern  and  gave  no  warning,  etc.,  and  the  brakeman 
did  not  offer  to  assist  plaintiff,  the  allegation  of  want  of  light  was  but  one  of  the 
elements  in  which  the  platform  was  alleged  to  be  defective;  and  hence  defend- 
ant was  not  entitled  to  judgment  on  a  special  verdict  finding  that  the  platform 
was  reasonably  safe,  and  that  the  brakeman  did  have  a  lantern.''' 

Failure  to  Find  Existence  of  Defect  for  Such  Time  as  to  Enable  Car- 
rier to  Repair. — In  an  action  for  injury  to  a  street  car  passenger  by  the  ex- 
plosion of  the  controller,  findings  that  the  controller  at  the  time  of  the  accident 
was  defective,  that  the  company  knew  or  ought  to  have  known  of  the  defect,  and 
that  such  negligence  was  the  proximate  cause  of  the  injury  are  not  findings  of 
negligence  because  of  the  absence  of  any  finding  that  the  defect  had  existed  for 
such  time  as  to  have  enabled  the  company  to  have  repaired  it  before  the  acci- 
dent.* 

Sufficiency  of  Finding  of  Negligence  in  Action  for  Injuries  in  Collision. 
— In  an  action  for  personal  injuries,  occasioned  to  the  plaintiff  by  the  collision 
of  two  electric  cars,  a  finding  that  the  gross  negligence  of  the  conductor  of  the 

4.  Amendment  of  requested  special  in-  7.  Affirmative  finding  with  respect  to 
terrogatories. — West  Chicago,  etc.,  R.  Co.  one  element  of  alleged  negligence. — Duell 
V.  McNulty,  166  111.  303,  46  N.  E.  ■i'84,  af-  v.  Chicago,  etc.,  R.  Co.,  115  Wis.  516,  93 
firming   judgment,    64   111.    App.   549.  N.  W.  269. 

5.  Sufficiency  of  answers  to  questions.  8.  Failure  to  find  existence  of  defect  for 
— Johnson  v.  Washington  Water  Power  such  time  as  to  enable  carrier  to  repair. 
Co.,  62  Wash.  619,  114  Pac.  453.  —Gay   v.    Milwaukee   Elect,    R.,    etc.,    Co., 

6.  Jirachek  v.  Milwaukee  Elect.  R.,  etc.,  138  Wis.  348,  120   N.   W.  283. 
Co.,  139  Wis.  505,   121   N.  W.  336. 
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forward  car  was  the  cause  of  the  collision  is  unnecessary  to  the  decision  of  the 
case;  it  is  sufficient  to  find  negligence.* 

Sufficiency  of  Finding  to  Show  Negligence  of  Defendant,  Proximate 
Cause.— In  an  action  by  a  passenger  for  personal  injuries  received  in  a  derail- 
ment accident,  where  plaintiff  claimed  that  the  injuries  were  caused  of  its  track, 
whereas  defendant  claimed  that  it  was  due  to  the  wrongful  act  of  third  persons 
in  placing  an  obstruction  upon  the  track,  and  there  was  evidence  to  support  each 
claim,  a  special  verdict  merely  finding  that  defendant  was  negligent  in  the  re- 
pair of  the  track,  and  that  defendant  was  guilty  of  negligence  which  occasioned 
the  injuries,  does  not  sufficiently  show  that  the  negligence  in  the  repair  of  the 
tracks  was  the  proximate  cause  of  the  injuries.^" 

Special  Finding  Inconsistent  with  General  Verdict  for  Plaintiff. — 
Where  in  a  passenger's  action  for  personal  injuries,  the  jury  are  required  pur- 
suant to  statute  to  find  specially  upon  material  questions  in  the  case,  and  their 
special  findings  of  fact  are  inconsistent  with  their  general  verdict,  the  former 
control  and  the  court  may  render  judgment  accordingly.  The  inconsistency  be- 
tween the  special  finding  of  fact  and  the  general  verdict,  as  contemplated  by 
the  statute,  can  arise  only  where  the  fact  found  is  an  ultimate  fact,  or  one  from 
which  the  existence  or  nonexistence  of  such  ultimate  fact  necessarily  follows.^^ 
All  the  facts  stated  in  the  special  finding  must  be  taken  and  construed  together, 
to  ascertain  their  true  legal  effect,  and  when  so  taken  and  construed  together, 
if  they  are  inconsistent  with  the  general  verdict,  they  must  be  held  to  control  it; 
yet,  if  they  can  be  reconciled,  by  any  fair  hypothesis  or  construction,  with  the 
general  verdict,  it  ought  to  stand. ^^  Thus,  a  general  verdict  for  the  plaintiff  is 
inconsistent  with  the  special  findings  where  the  facts  stated  in  the  special  finding 
negative  all  negligence  on  the  part  of  the  carrier.^^  But  where,  by  the  special 
findings,  the  jury  required  a  higher  degree  of  care  of  the  carrier  than  the  law 
imposed/*  and  where  the  special  finding  is  to  the  effect  that  the  same  acts  are 
both  ordinary  and  gross  negligence,  even  though  the  carrier  will  be  liable  whether 
the  acts  were  ordinary  or  gross  negligence,^^  the  defendant  is  entitled  to  judg- 

9.  Sufficiency  of  finding  of  negligence  in  that  the  axle  was  made  by  a  good  and 
action  for  injuries  in  collision. — Blanch-  reputable  manufacturer,  and  received  no 
ette  V.  Holyoke  St.  R.  Co.,  175  Mass.  51,  unusual  strain  before  it  broke,  and  that 
55   N.   E.   481.                                                      _  the  train  was   not   running  at  an  unusual 

10.  Sufficiency  of  finding  to  show  negli-  rate  of  speed,  were  inconsistent  with  the 
gence  of  defendant,  proximate  cause. —  general  verdict  for  plaintiff.  Grand  Rap- 
Davis  V.  Chicago,  etc.,  R.  Co.,  93  Wis.  470,      ids,  etc.,  R.  Co.  v.  Boyd,  65  Ind.  536. 

67  N.  W.  16,  1133,  33  L.  R.  A.  654,  57  Am.  14.  Where  the  jury  found  that  defend- 

St.   Rep.   935.  ant  failed  to   exercise  the   highest  degree 

11.  Ebsery  v.  Chicago  City  R.  Co.,  164  of  skill  and  care  which  a  careful  and  vigi- 
111.  518,  45  N.  E.  1017.  lant  man  would  have  observed  in  like  cir- 

13.  Grand  Rapids,  etc.,  R.   Co.  v.  Boyd,  cumstances,  and  that  such  failure  was  the 

65  Ind.  526.  proximate     cause     of     plaintiff's   .injuries; 

13.  Grand  Rapids,  etc.,  R.  Co.  v.  Boyd,  that  plaintiff  was  not  guilty  of   contribu- 

65  Ind.  526.  tory   negligence;    that   the    motorman,   by 

In  an  action  against  a  railroad  com-  exercising  the  utmost  care  in  the  perform- 
pany  for  personal  injuries  to  a  passenger,  ance  of  his  duty,  could  have  avoided  the 
special  findings  that  plaintiff  was  a  pas-  collision,  it  was  not  error  to  refuse  to 
senger  and  was  injured  by  the  train  be-  set  aside  a  special  finding  that  a  prudent 
ing  thrown  from  the  track,  that  an  axle  person  engaged  in  the  business  of  defend- 
in  the  trucks  of  the  fender  broke,  that  ant,  and  who  exercised  the  utmost  care 
the  breaking  of  the  _  axle  contributed  to  and  forethought  for  the  safety  of  passen- 
the  injury  of  the  plaintiff,  that  there  was  gers,  would  not  have  foreseen  that  an  in- 
a  flaw  in  the  axle  which  could  have  been  jury  to  plaintiff  would  be  the  natural  and 
discovered  by  a  practical  test,  that  the  probable  result  of  operating  the  car  as  it 
track  was  not  in  good  repair,  and  that  was  operated,  and  to  refuse  to  enter 
the  acts  of  negligence  caused  the  alleged  .Judgment  for  plaintiff,  since  the  other  find- 
injury,  but  coupled  with  finding  that  the  ings  required  defendant  to  exercise  a 
axle  had  been  tested  by  the  most  ap-  higher  degree  of  care  than  that  imposed 
proved  methods  three  months  before  the  by  law.  Wanzer  v.  Chippewa  Valley 
injury,  that  the  engine  and  tender  were  Elect.  R.  Co.,  84  N.  W.  433,  108  Wis.  319. 
inspected  before  the  train  left  on  the  trip,  15.   Where   the   complaint   in   an   action 
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ment  in  its  favor,  or  a  reversal  on  the  facts  stated  in  the  special  finding,  notwith- 
standing the  general  verdict.  But  a  special  finding  that  the  driver  of  defend- 
ant's car  did  not  know  plaintiff  was  on  the  ground  when  he  started  the  car  is  not 
necessarily  inconsistent  with  a  general  verdict  for  plaintiff,  as  the  conductor 
regulates  the  movements  of  the  driver,  and  the  complaint  alleged  that  defendant 
had  notice  of  plaintiff's  position,  "through  its  agents  and  servants."  i«  And  in 
an  action  by  a  passenger  for  injuries  caused  by  the  alleged  negligence  of  the  com- 
pany in  starting  its  train  without  giving  him  time  to  get  off  in  safety,  where  the 
jury  finds  generally  for  the  plaintiff,  a  special  finding  that  the  train  stopped  the 
usual  and  ordinary  length  of  time  will  not  warrant  a  judgment  for  defendant 
notwithstanding  verdict.^'' 

Findings  of  Special  Verdict  Contradictory  of  Each  Other. — Under  the 
Indiana  statute,  the  rule  is  that  if  answers  of  the  jury  to  special  interrogatories 
or  questions  of  fact  are  inconsistent  with,  or  contradictory  of  each  other,  the 
special  findings  will  not  overthrow  the  general  verdict. ^^  A  special  finding  that 
a  passenger,  in  attempting  to  alight  from  the  car,  stepped  on  a  loose  stone,  or 
stones,  and  sprained  her  ankle,  and  a  special  finding  that  she  stepped  off  the  car 
and  onto  the  street  below,  and  stepped  on  broken  rock  in  the  street,  and  was 
injured,  are  inconsistent  with  each  other,  if  the  latter  finding  can  be  construed 
to  mean  that  she  was  injured  while  walking,  after  she  had  alighted  from  the 
car,  and  a  general  verdict  in  her  favor  is  not  overcome,  under  the  rule  that,  where 
answers  to  questions  of  fact  are  inconsistent  with  or  contradictory  of  each  other, 
the  special  findings  do  not  overthrow  the  general  verdict. ^^  But  a  special  ver- 
dict which  found  that  plaintiff  was  injured  in  alighting  from  defendant's  street 
car,  which  had  come  to  a  full  stop ;  that  he  had  sufficient  reason  to  believe  it  would 
stop  long  enough  for  him  to  alight  using  ordinary  care;  that  he  did  not  proceed 
to  alight  from  the  car  while  in  motion;  that  the  motorman  did  not  know  he  was 
alighting  in  time  to  avoid  the  injury,  and  ought  not,  exercising  proper  care,  to 
have  known  he  was  getting  off,  and  the  motorman  was  not  guilty  of  negligence; 
that  the  conductor's  negligence  proximately  caused  plaintiff's  injury,  and  that 
plaintiff  was  guilty  of  a  want  of  ordinary  care  which  proximately  contributed 
to  the  injury,  and  found  the  amount  of  damages  is  not  inconsistent. ^'^ 

Findings  of  Judge  Inconsistent  with  Judgment. — A  finding  in  a  railroad 
passenger's  action  for  personal  injuries  that  from  plaintiff's  account  as  to  what 
occurred  at  the  train,  or  her  subsequent  experience,  the  trial  judge  could  not  say 
that  she  had  satisfied  him  that  she  received  any  substantial  injury,  is  not  a  find- 
ing that  the  judge  believed  plaintiff's  testimony  that  she  did  fall,  where  he  also 
found  that  she  did  not  fall  at  all  so  as  to  make  the  two  findings  contradictory.21 

Findings  Inconsistent  with  Pleadings. — The  business  of  the  jury  on  a 
special  verdict  in  a  passenger's  action  for  personal  injury  in  which  they  return 
a  general  verdict  for  the  plaintiff,  must  not  be  inconsistent  with  the  pleadings, 
for  the  plaintiff  can  not  allege  one  state  of   facts   and   recover   on   another.^^ 

for    injury    to    a    passenger    only    charges  Kan.   566,   84  Pac.   378,   4   L.   R.  A.,   N.   S.,  . 

ordinary  negligence  of  the  brakema.n  in  as-  140. 

sisting  the  passenger  to  board  the  train,  18.    Findings    of   special   verdict   contra- 

a   special   finding  that   the   brakeman  was  dictory    of    each    other. — Louisville,     etc., 

guilty   of   ordinary   negligence    for    failing  Tract.   Co.   v.   Walker,   177   Ind.   38,   97   N. 

to    exercise    ordinary    care,    and    another  E.   151. 

special     finding    that     he   was     guilty     of  19.  Louisville,  etc..  Tract.  Co.  v.  Walker, 

gross   negligence    because   of   willful   mis-  577  j^j    3g_  97  ]\j^  g^  j^5j^ 

conduct,    are    inconsistent,    and     can     not  „-    TA„t,i„„  „,    ix'  „j.   o-j     -on       nt    -ki 

stand,       and      any      judg;nent       rendered  w    ^rPpq  WJ  '  ^                          ^    ' 

thereon  must  be  set  aside.     Haverlund  v.  W.  568,  99  Wis.  33.            _ 

Chicago,  etc.,  R.  Co.,  143  Wis.  415,  128  N.  21-  Findings  of  judge  inconsistent  with 

W    273  judgment. — Baxter  v.   New   York,   etc.,   R. 

16.  Ebsery  v.   Chicago   City  R.   Co.,  164  Co.,  314  Mass.  333,  101  N.  E.  1070. 

111.  518,  45  N.  E.  1017.  22.  Inconsistency  with  pleadings. — Grant 

17.  Chicago,  etc.,  R.  Co.  v.  Wimmer,  73       v.    Spokane   Tract.   Co.,   47   Wash.   113,   91 

3   Car — 70 
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Where  the  special  findings  do  not  negative  the  allegations  of  negligence  in  plain- 
tiff's petition,  which  were  by  the  court  submitted  to  the  jury,  and  on  which  the 
jury  might  have  predicated  its  general  verdict  in  plaintiff's  favor,  a  judgment 
for  defendant  based  on  the  special  findings,  is  erroneous. ^^ 

Construction  Which  Supports  General  Verdict  Gives  Special  Verdict. 
— Where  a  special  verdict  in  a  passenger's  action  for  personal  injuries,  suscepti- 
ble of  two  constructions,  one  of  which  will  support  the  general  verdict  and  the 
other  will  not,  that  construction  will  be  given  the  special  verdict  which  will 
support  the  general  verdict.^*  Thus,  where  a  complaint  in  an  action  for  personal 
injuries  by  a  passenger  against  a  street  railway  company  alleged  that  while  the 
car  was  motionless,  and  plaintiff  was  alighting  therefrom,  and  about  the  time 
she  placed  one  foot  on  the  pavement,  the  other  being  on  the  step  of  the  car,  the 
car  was  negligently  started  and  the  jury  in  a  special  verdict  found  that,  when 
the  car  started,  plaintiff  was  standing  with  both  feet  on  the  steps  of  the  car; 
the  special  verdict  did  not  negative  the  general  "verdict  that  the  car  was  started 
while  plaintiff  was  alighting,  which  was  the  gist  of  the  negligence  charged. ^^ 

Eesort  to  Evidence  to  Support  Special  Findings  as  against  General 
Verdict. — On  a  motion  in  a  passenger's  action  for  personal  injury  for  judg- 
ment as  against  the  general  verdict  based  on  special  findings,  every  issue  raised 
by  the  pleadings  and  not  eliminated  by  the  instruction  will  be  presumed  to 
have  been  found  for  the  party  in  whose  favor  the  general  verdict  is  returned, 
and  it  will  be  presumed  that  such  findings,  are  supported  by  sufficient  evidence; 
but  the  special  findings  can  not  be  added  to  or  supported  by  the  evidence,  and 
must  be  given  effect  only  so  far  as  they  necessarily  negative  the  findings  which 
might  otherwise  be  assumed  in  support  of  the  general  verdict.-'' 

Conflict  between  Written  Answer  and  Subsequent  Verbal  Inquiry. — 
Where  there  is  an  inconsistency  between  the  written  answer  of  the  jury  to  the 
questions  submitted  in  writing  for  their  determination,  and  a  verbal  answer  to 
a  subsequent  verbal  inquiry  by  the  court  which  was  set  aside  on  motion,  there 
was  no  inconsistency  between  the  general  verdict  and  the  special  findings. 2''' 

Pac.   553;   Ebsery  v.   Chicago  City  R.  Co.,  the   passenger   on   instructions   submitting 

164  III.  518,  45  N.  E.  1017.  the    issue    of    negligence    in    causing    the 

A  special  finding  in  an  action  by  one  passenger  to  alight  at  the  first  stopping 
who,  having  fallen  from  a  cable  car,  was  place.  Held,  that  the  special  findings  did 
run  over  by  it,  that,  at  the  time  plaintiff  not  negative  negligence  in  causing  the 
fell,  the  car  was  in  motion,  is  inconsistent  passenger  to  alight  at  the  first  stopping 
with  a  general  verdict  for  plaintiff;  the  place,  requiring  the  court  to  render  judg- 
negligence  alleged  by  the  complaint  be-  ment  on  the  general  verdict  notwithstand- 
ing that  after  he  had  fallen  off,  and  was  ing  the  special  findings.  Conwell  v.  Tri- 
on  the  ground,  and  while  the  car  was  City  R.  Co.,  VAo  Iowa  100,  112  N.  W.  546. 
not  moving,  it  was  suddenly  started  for-  24.  Construction  which  supports  gen- 
ward.  61  111.  App.  265,  affirmed  in  Ebsery  eral  verdict  given  special  verdict. — Grant 
V.  Chicago  City  R.  Co.,  45  N.  E.  1017,  164  v.  Spokane  Tract.  Co.,  47  Wash.  112,  91 
111.   518.  Pac.    553. 

23.    Conwell     v.    Tri-City    R.    Co.,     135  25.   Grant    v.    Spokane    Tract.     Co.,    47 

Iowa  190,   112   N.  W.   546.  Wash.   112,  91   Pac.   553. 

In    an    action    against    a    street    railway  26.   Resort   to   evidence  to   support  spe- 

company  for  injuries  to  a  passenger,  the  cial  findings  as  against  genera!  verdict. — 

petition    alleged    that    the    passenger    was  Conwell  v.  Tri-City  R.  Co.,  135  Iowa  190, 

caused    to  alight    at  a    dangerous    place,  112  N.  W.  546. 

which  to  go  to  her  destination,  a  desig-  2?.  Conflict  between  written  answer  and 
nated  street,  and  it  appeared  that  there  subsequent  verbal  inquiry. — McManus  .  v. 
were  two  stopping  places  at  either  of  Thing.  208  Mass.  55,  94  N.  E.  293. 
which  it  was  customary  for  passengers  Where,  in  an  action  for  personal  in- 
desiring  to  reach  the  designated  street  to  juries  by  the  sudden  starting  of  a  freight 
alight.  The  jury  specially  found  that  the  elevator,  plaintiff  claimed  that  he  was 
passenger  informed  the  conductor  that  rightfully  on  the  elevator,  and  defend- 
her  destination  was  the  designated  street,  ant  claimed  that  his  servant,  starting  the 
and  that  the  conductor  caused  her  to  elevator,  had  exclusive  right  to  the  ele- 
alight  at  the  first  stopping  place,  which  vator  at  the  time,  and  the  jury  ren- 
was  before  she  reached  her  destination,  dered  a  general  verdict  for  defendant, 
and  rendered  a  general  verdict  in  favor  of  and  found  that  plaintiff  was  in  the  exer- 
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Answer  Showing  Contributory  Negligence  on  Plaintiff's  Part.— In  a 
passenger's  action  for  personal  injury  where  the  jury  returns  a  general  verdict 
for  the  plaintiff  and  its  answers  to  special  interrogatories  show  contributory  neg- 
ligence on  plaintiff's  part,  judgment  in  favor  of  the  defendant  is  to  be  entered 
on  the  answers  to  the  special  interrogatories.-**  Where  in  an  action  for  injuries 
to  a  street  car  passenger,  required  to  leave  the  car  to  board  another  car  to  com- 
plete her  journey  because  of  excavations  in  the  track,  the  complaint  alleged  that 
the  passenger  was  required  to  leave  the  car  at  a  point  where  the  street  was 
rough  and  uneven  and  filled  with  loose  dirt  and  stones,  that  she  stepped  on 
loose  stones  and  slipped,  and  was  injured,  a  special  verdict  that  the  injury  oc- 
curred in  the  afternoon,  on  a  clear  day,  while  the  sun  was  shining,  that  the  street 
was  being  improved,  that  there  was  earth  and  broken  stone  lying  loosely  on 
the  ground  below  the  step,  and  covering  the  ground  where  the  passenger  was 
compelled  to  step  in  alighting,  that  the  distance  from  the  step  to  the  broken 
stone  on  the  ground  was  about  two  feet,  that  there  was  nothing  to  prevent  her 
from  seeing  the  condition  of  the  street,  and  that  she  did  see  it  before  stepping 
down,  and  also  the  distance  from  the  step  to  the  ground,  did  not  show  her  con- 
tributory negligence  sufficiently  to  overcome  a  general  verdict  in  her  favor,  since 
she  remained  a  passenger,  entitled  to  high  degree  of  care  for  her  safety,  and  her 
duty  to  exercise  ordinary  care  in  alighting  was  affected  by  the  conditions  and 
the  fact  that  she  could  rely  on  the  behef  that  she  would  not  be  required  to  alight 
at  a  dangerous  place.^s 

Suificiency  of  Evidence  to  Authorize  Finding. — The  plaintiff,  by  his  next 
friend,  brought  suit  against  the  railroad  company,  alleging  that  he  was  an  in- 
fant, ten  years  of  age,  and  was  a  passenger  upon  the  train  of  defendant,  and 
that  when  he  arrived  at  his  destination  an  employee  of  the  defendant,  who  was 
standing  at  the  steps  of  the  car  from  which  he  was  alighting,  caught  him  roughly 
and  caused  him  to  strike  his  knee  against  some  portion  of  the  car  or  steps,  and, 
as  a  result,  his  knee  was  bruised,  strained,  and  dislocated,  from  which  he  has 
suffered  great  pain,  and  continues  to  suffer.  Held,  that  the  evidence  of  the 
plaintiff  amply  authorized  a  finding  that  he  was  roughly  handled  by  the  em- 
ployee of  the  railroad  company  who  assisted  him  from  the  train,  and  that,  as  a 
result  of  this  treatment,  his  knee  was  injured  by  being  struck  against  some  part 
of  the  car.  It  can  not  be  said  that  the  evidence  authorized  a  finding  that  the  in- 
jury was  permanent,  but  there  was  some  evidence  that  pain  or  inconvenience 
resulting  from  the  injury  might  continue  for  some  time.^" 

Conclusiveness  of  Findings  of  Elements  of  Damage. — Where,  in  an  ac- 
tion for  the  carriage  of  a  passenger  beyond  his  destination,  the  jury  found  that 
the  elements  of  damage  were,  for  loss  of  time,  $1,  expenses,  $2.50,  and  incon- 
venience, $300,  the  court  can  not,  if  there  was  any  evidence  on  which  the  finding 
of  damage  as  to  inconvenience  could  have  been  based,  set  the  same  aside  and 
render  judgment  for  $3.S0.^i 

Operation  and  Effect  of  General  Verdict. — The  verdict  of  the  jury  in  an 

cise  of  due  care,  that  defendant's  servant  28.  Answer  showing  contributory  negli- 

was    not    guilty    of    negligence,    and    was  gence  on  plaintiff's  part. — Louisville,   etc., 

not  acting  for  defendant  within  the  scope  Tract.   Co.  v.  Walker,   177   Ind.   38,   97   N. 

of    his    employment,    and    was    using    the  E.   151. 

elevator  when   plaintiff  came   into  it,   and  29.  Louisville,  etc.,  Tract.  Co.  v.  Walker, 

that   both    parties    had    a    right   to    use    it  577   Jnd    33,  97   N.   E.   151. 

at  the  same  time,  and  the  foreman,  in  re-  g^^   Sufficiency  of  evidence  to   authorize 

sponse  to   an  mquiry  of  the  court,   stated  finding.— Alabama,    etc.,    R.    Co.   v.    Davis, 

that  the  jury  concluded  that  both  parties  ^^r.  q^    gg    gg  g    -g    j^Q^g 

had   tne   right   to  use   the   elevator  at   the  „,     o      '1     •     '      '        t    c    j-  r      1 

same  time,  and  the  answer  to  the  verbal  31     Conclusiveness    of    findings    of   ele- 

inquiry   was,    on    defendant's    motion,    set  "ents  of  damage  -D  alt  on  v.  Kansas    etc., 

aside,    there    was     no    inconsistency    be-  ^  ^o.,  78  Kan.  233    96  Pac^  475    17  L    R. 

tween  the  general  verdict  and  the  special  A.,  N.  S.,  1226,  16  Am.  &  Eng.  Ann.  Gas. 

findings.  McManus  v.  Thing,  94  N.  E.  293,  185. 

208  Mass.  55. 
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action  by  a  passenger  against  a  carrier  for  injuries  sustained,  must  govern  un- 
less the  damages  allowed  are  so  excessive  as  to  warrant  the  belief  that  the  jury 
was  influenced  by  partiality  or  prejudice,  or  misled  by  some  mistaken  view  of 
the  merits  of  the  case.^^ 

Findings  of  Fact  by  Appellate  Court. — Under  a  statute  requiring  appel- 
late court  to  find  the  facts  on  which  it  reverses  a  judgment  in  a  passenger's  ac- 
tion for  personal  injuries,  the  court  is  not  required  to  recite  the  evidence,  or  to 
find  the  mere  evidentiary  facts,  but  only  to  find  the  ultimate  facts. ^^ 

§  3370.  Appeal  and  Error. — On  appeal  from  a  judgment  in  an  action  for 
wrongful  ejection  of  a*  passenger,  the  supreme  court  will  not  determine  whether 
the  evidence  was  sufficient  to  show  that  the  relation  of  passenger  and  carrier 
existed.  ^^ 

§  3371.  Costs. — Under  a  statute  authorizing  plaintiff,  on  recovery  in  any 
action  against  a  railroad  company  for  violation  of  law  regulating  transportation 
of  passengers,  to  recover  a  reasonable  attorney's  fee,  he  is  entitled  to  recover  in 
an  action  for  failure  of  carrier  to  carry  passenger  to  his  station,*^  but  in  an  ac- 
tion for  damages  sustained  from  cold  contracted  by  being  compelled  to  walk 
back  two  miles  on  a  rainy  day,  caused  by  defendant's  negligence  in  carrying 
plaintiff  beyond  his  station,  plaintiff  is  entitled  to  recover  attorney's  fees.^* 

32.  O'peratioii  and  effect  of  general  ver-  failed  to  exercise  the  care  required  of  it 
diet.— Nichols  V.  Camden  Interstate  R.  for  her  safety.  Held,  that  the  finding 
Co.,   62  W.  Va.  409,  59   S.   E.   968.  ^^g  sufficient,  since,  even  as  a  passenger, 

33.  Findings  of  fact  by  appellate  court.  her  cause  of  action  was  based  on  the  al- 
— Weeks  v.  Chicago,  etc.,  R.  Co.,  198  111.  jeged  negligence  of  defendant,  which  neg- 
551,  64  N.  E.  1039,  affirming  99  Iil.  App.  Hgence,  while  she  was  using  due  care  (as 
5^^-                                       .        r       .    .     .  such   passenger)    for  her   own   safety,   op- 

On  appeal  in  an  action  for  injuries  re-  grated    to    cause    the    injury.      Judgment, 

ceived  by  being  run   over  by  a  tram  the  Chicago,    etc.,    R.    Co.    v.    Weeks,    99    111. 

appellate    court    found    that    plaintiff   was  App.   518,   affirmed  in   64   N.   E.   1039,   198 

not  injured  by  the  negligence  of  defend-  m    55^ 

aDpeaUo  Vhe\'uprem"e  "court'^'pTaiitfff'lon"  ^4.  Appeal  and  error.-Judgment  75  III. 

^AA    ?u  .   .r'^fi^?         ■„  P-         „f   ?r?„  App.  579,  affirmed  in  Illinois  Cent.  R.  Co. 

tended   that   the   finding,   in   view   of   the  „.^g^^^„'      t,  52  N.  E.  266,  177  111.  110. 

pleadings  and  evidence,  was  not  sufficient  /-■              r.              •                         r^ 

to  preclude  the  supreme  court  from  find-  ^35.     Costs.— St.    Louis,    etc.,    R.    Co.    v. 

ing  as  a  matter  of  law  from  the  evidence  Neal,  66  Ark.  543,  51  S.  W.  1060. 

that  plaintiff  was  a  passenger  of  defend-  36.  St.  Louis,  etc.,  R.  Co.  v.  Knight,  81 

ant  when  she  was  injured,  and  defendant  Ark.   429,   99   ,S.  W.   684. 
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Damages. 

I.  For  Breach  of  Contract  of  Transportation,  §§  3373-3399. 

A.  Elements  and  Measure  of  Damages  in  General,  §§  3372-3389. 

a.  In  General,  §  3372. 

b.  Breach  of  Contract  to  Furnish  Cars  for  an  Excursion,  §  3373. 

c.  Breach  of  Contract  to  Carry  to  a  Certain  Place  and  Return,  §  3374. 

d.  Breach  of  Contract  to  Issue  Annual  Passes,  §  3375. 

e.  Breach  of  Contract  Contained  in  Mileage  Book  to  Issue  an  Exchange  Ticket, 

§  3376. 

f.  Breach  of  Contract  to  Reserve  Drawing  Room  in  Sleeping  Car,  §  3377. 

g.  Breach  of  Contract  to  Hold  Train,  §  3378. 
h.  Change  of  Schedule  of  Trains,  §  3379. 

i.  Refusal  to  Sell  Ticket  to  One  Applying  for  Transportation,  §  3380. 

j.  Refusal  of  Transportation,  §  3381. 

k.  Failure  to  Stop  for  Person  Desiring  to  Take  Passage,  §  3382. 

1.  Failure  to  Stop  According  to  Previous  Notice  at  a  Particular  Place  at  a  Time 

Specified,  §  3383. 
m.  Failure  to  Stop  a  Sufficient  Time  to  Allow  Passenger  to  Get  on  or  Off  Train, 

§  3384. 
n.  Failure  to   Return  to   Passenger  That  Part  of  His  Ticket   Entitling   Him   to 

Transportation  by  a  Connecting  Carrier,  §  3385. 
o.  Delay  in  Transportation,  §  3386. 
p.  Getting  Off  at  Wrong  Station  or  Place  by  Direction  of  Carrier's  Employees, 

§  3387. 
q.  Failure  to  Carry  to  Destination,  §  3388. 
r.  Carrying  beyond  Destination,  §  3389. 

B.  Mental  Suffering,  §  3390. 

C.  Special  Damage  Dependent  on  Knowledge  of  Circumstances,  §  3391. 

D.  Exemplary  or  Punitive  Damages,  §§  3392-3399. 

a.  In  General,  §  3392. 

b.  Failure  to  Stop  Train  or  Car  at  Station  or  Where   Proper  Signal  Is   Given, 

§  3393. 

c.  Refusal  of  Transportation,  §  3394. 

d.  Delay  in  Transportation,  §  3395. 

e.  Failure  to  Carry  to  Destination,  §  3396. 

f.  Carrying  beyond  Destination,  §§  3397-3398. 

(1)  When  Exemplary  or  Punitive  Damages  Are  Recoverable,  §  3397. 

(2)  What  May  Be  Considered  in  Assessing  Damages,  §  3398. 

E.  Excessive  Damages,  §  3399. 

II.  For  Personal  Injuries,  §§  3400-3407. 

A.  Elements  and  Measure  of  Damages  in  General,  §  3400. 

B.  Elements  and   Measure   of   Damages   for  Assault,   Threats,   Insult   or  Abuse, 

§  3401. 

C.  Damages  Recoverable  for  Humiliation  Suffered  as  Result  of  an  Unlawful  Ar- 

rest, §  3402. 

D.  Exemplary  or  Punitive-Damages,  §§  3403-3405. 

a.  In  General,  §  3403. 

b.  For  Assault,  Threats,  Insult  or  Abuse,  §  3404. 

c.  For  Wrongful  Arrest,  §  3405. 

E.  Aggravation  and  Mitigation  of  Damages,  §  3406. 
P.  Excessive  Damages,  §  3407. 
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III.  For  Ejection,  §§  3408-3433. 

A.  Elements  and  Measure  of  Damages  in  General,  §  3408. 

B.  Mental  Suffering,  §§  3409-3410. 

a.  Ejection  from  a  Railroad  Train  or  Street  Car,  §  3409. 

b.  Ejection  from  a  Ferryboat,  §  3410. 

C.  Exemplary  or  Punitive  Damages,  §§  3411-3421. 

a.  In  Actions  against  Carriers,  §§  3411-3420. 

(1)  In  General,  §  3411. 

(2)  Ejection  for  Refusal  to  Pay  Fare,  §  3412. 

(3)  Ejection  of  Passenger  Presenting  Ticket  Not   Good  on   the  Railroad  or 

on  the  Particular  Train,  §  3413. 

(4)  Ejection  of  Passenger  Who  Has  a  Ticket  to  a  Station  at  Which  the  Train 

Does  Not  Stop,  §  3414. 

(5)  Ejection   under   Mistaken   Belief  That   Passenger's   Ticket   Is   Not    Good, 

§  3415.  • 

(6)  Ejection  of  Passenger  Presenting  Ticket  the  Time   Limit  of  Which  Has 

Expired,  §  3416. 

(7)  Ejection  of  Passenger   Presenting  an   Improper  Ticket  or   One  Wrongly 

Made  Out,  §  3417. 

(8)  Ejection  from  a  Moving  Train  or  Street  Car,  §  3418. 

(9)  Ejection  of  Passenger  in  Consequence  of  Repudiation  of  Tickets  by  Gen- 

eral Passenger  Agent,   §  3419. 

(10)  Passenger  Entering  Train  or  Violating  Rule  of  Carrier  for  Purpose  of 

Being  Ejected  and  Suing  Therefor,  §  3420. 

b.  In  an  Action  against  the  Conductor  of  a  Railroad  Train,  §  3421. 

D.  Aggravation  and  Mitigation  of  Damages,  §  3422. 

E.  Excessive  Damages,  §  3423. 

§§  3372-3399.  For  Breach  of  Contract  of  Transportation— 
§§  3372-3389.  Elements  and  Measure  of  Damages  in  General — 
§  3372.  In  General. — Damages  recoverable  for  a  breach  of  a  contract  of 
transportation  are  such  as  arise  naturally  and  according  to  the  usual  course  of 
things  from  such  breach  and  such  as  the  parties  contemplated  when  the  contract 
was  made  as  the  probable  result  of  a  breach. ^  Remote  and  contingent  damages 
can  not  be  recovered  in  such  case.^  On  libel  against  a  vessel  for  breach  of  a  con- 
tract of  transportation  libelants  are  not  entitled  to  recover  damages  for  loss  of 
time  after  breach  of  the  contract  and  while  waiting  for  the  trial  of  the  case.^ 

Damages  Recoverable  for  Breach  of  Executory  Contract  into  Which 
Carrier  Was  under  No  Legal  Duty  to  Enter. — The  damages  recoverable  for 
the  violation  of  an  executory  contract  for  transportation,  into  which  the  car- 
rier was  under  no  legal  duty  to  enter,  are  to  be  arrived  at  by  taking  into  account 
the  value  of  the  injured  person's  lost  time,  the  cost  of  transportation  between  the 
two  places,  and  any  other  loss  or  expense  legitimately  flowing  from  the  failure 
of  the  company  to  comply  with  its  undertaking.  Physical  discomfort,  pain, 
weariness,  and  injuries  to  limb  or  foot,  occasioned  by  walking  over  the  distance 

1.  Damages  recoverable  in  general. —  ages  recoverable  for  a  carrier's  breach  of 
Georgia  R.  Co.  v.  Hayden,  71  Ga.  518,  51  contract  of  transportation,  where  plain- 
Am.  Rep.  274.  See  also,  Montgomery,  etc.,  tiff  did  not  know  what  his  occupation  or 
R.   Co.  V.   Boring,   51   Ga.   582.  business  would  be  at  the  place  of  destina- 

2.  Remote  and  contingent  damages  not  tion.  Judgment,  Morrison  v.  North 
recoverable.— Y  o  n  g  e      v.      Pacific      Mail       American  Transp.,   etc.,   Co.,   85   Fed.   802, 

Steamship  Co.,  1  Cal.  353.  T'^^T^  '"  ^^  ^-  *^*-  *^^'  ^^^  ^-  ^-  ^^^'  ^* 

The  amount  of  wages  or  profits  which  L.  Ed.  1061. 
plaintiff  alleges  he  could  have  earned  by  3.  Damages  for  loss  of  time  while  wait- 
securing  employment  at  the  place  of  des-  ing  for  trial  of  case  not  recoverable.-^The 
tination   can  not  be  included  in  the  dam-  Stanley   Dollar,    160    Fed.   911. 
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between  the  places  above  indicated,  are  not  proper  elements  of  damages  in  such 
a  case.^ 

§  3373.  Breach  of  Contract  to  Furnish  Cars  for  an  Excursion. — The 

measure  of  damages  in  an  action  against  a  railroad  company  for  a  breach  of  a 
contract  to  furnish  plaintiff  a  certain  number  of  passenger  cars  for  an  excursion 
is  the  amount  of  money  lost  by  the  breach  of  the  contract;  that  is,  the  amount 
received  by  plaintiff  by  the  sale  of  tickets  (which  had  to  be  refunded),  and  the 
sum  he  would  have  received  from  others  in  addition  thereto  had  the  train  gone 
as  proposed,  and  any  other  loss  sustained,  as  for  advertising  and  incidental  ex- 
penses, less  the  sum  agreed  to  be  paid  for  the  cars.^ 

§  3374.   Breach  of  Contract  to  Carry  to  a  Certain  Place  and  Return. 

— Where  a  carrier  specially  agrees  to  carry  plaintiff  and  others  to  a  certain  place 
and  return  on  a  certain  day,  and  it  fails  to  furnish  the  return  transportation  as 
agreed,  plaintiff's  action  is  for  breach  of  contract;  and  hence  damages  for  in- 
jury to  health  can  not  be  recovered.^ 

§  3375.  Breach  of  Contract  to  Issue  Annual  Passes. — In  estimating 
damages  for  the  breach  of  a  contract  to  issue  passes  to  plaintiff  annually  during 
his  life,  a  recovery  must  be  confined  to  the  actual  loss  sustained,  and  such  loss 
is  compensated  for  by  payment  of  the  amounts  expended  by  the  promisee  for 
railroad  fare.''  A  contract  to  issue  an  annual  pass,  to  be  renewed  from  year  to 
year  during  the  pleasure  of  the  promisee,  is  a  divisible  contract,  and  the  measure 
of  damages  for  the  breach  thereof  is  the  value  of  the  transportation  to  such 
promisee  during  the  years  the  breach  has  occurred  at  the  commencement  of  the 
action. 5 

§  3376.  Breach  of  Contract  Contained  in  Mileage  Book  to  Issue  an 
Exchange  Ticket. — Where  a  railroad  company  refused  to  issue  an  exchange 
ticket  for  transportation,  pursuant  to  a  contract  contained  in  a  mileage  book  is- 
sued by  it,  the  measure  of  damages  is  the  time  plaintiff  lost,  and  any  expense  he 
incurred,  and  any  loss  that  he  directly  sustained  thereby.^ 

§  3377.  Breach  of  Contract  to  Reserve  Drawing  Room  in  Sleeping 
Car. — Compensatory  damages  may  be  recovered  for  physical  inconvenience,  dis- 
comfort and  pain  resulting  from  a  breach  of  a  contract  to  reserve  a  drawing 
room  in  a  sleeping  car  for  passengers,  who  in  consequence  are  compelled  to  sit 
up  the  greater  part  of  the  night  and  to  change  cars  twice. i" 

§  3378.  Breach  of  Contract  to  Hold  Train. — In  an  action  for  damages 
against  a  carrier  for  failure  to  comply  with  his  contract  to  hold  a  train  for 
plaintiff  and  others,  the  measure  of  damages  is  such  sum  as  will  fairly  compensate 
plaintiff  for  any  time  he  lost  or  expenses  he  incurred,  or  personal  inconvenience 
or  discomfort  he  suffered,  by  reason  of  the  breach  of  such  contract ;  there  being 
nothing  warranting  recovery  for  pain  of  body  or  of  mind.^^ 

4.  Damages  recoverable  for  breach  of  8.  Kansas,  etc.,  R.  Co.  v,  Curry,  51  Pac. 
executory  contract  into  which  carrier  was  576,  6  Kan.  App.  561,  affirmed  in  48  Pac. 
under  no  legal  duty  to  enter. — Louisville,       579,  58  Kan.  6. 

etc.,   R.   Co.  V.  Spinks,   104  Ga.  692,  30  S.  9.    Measure   of   damages   for   breach   of 

j;    968.  contract  to    issue    an    exchange  ticket. — 

5.  Measure  of  damages  for  breach  of  Schmidt  v.  Cleveland,  etc.,  R.  Co.,  74  S. 
contract  to  furnish  cars  for  an  excursion.  W.  674,  25  Ky.  L.  Rep.  11. 

—Illinois  Cent.  R.  Co.  v.  Demars,  44  111.  10.   Damages  recoverable  for  breach  of 

392.  contract    to    reserve    drawing     room    in 

e.    Damages   recoverable   for   breach   of  sleeping   car. — Pullman    Co.   v.   Willett,    7 

contract  to  carry  to  certain  place  and  re-  O.   C.   C,   N.   S.,  173,  17-27  O.   C.   D.  649, 

turn.— Walsh  v.   Chicago,   etc.,   R.   Co.,   42  affirmed  in  72  O.  ,St.  690,  76  N.  E.  1131. 

Wis.   23,   24  Am.   Rep.  376.  11.   Measure  of  damages  for  breach  of 

7.  Measure  of    damages    for    breach  of  contract  to  hold  train. — Southern   R.   Co. 

contract  to  issue  annual  passes. — Curry  v.  v.  Marshall,  64  S.  W.  418,  111  Ky.  560,  23 

Kansas,  etc.,  R.  Co.,  60  Pac.  325,  61  Kan.  Ky.  L.  Rep.  813. 
541. 


§§  3379-3382 


CARRIERS. 


3042 


§  3379.  Change  of  Schedule  of  Trains. — Carriers  have  the  right  to  change 
the  schedules  of  their  passenger  trains,  but  if  the  schedule  be  changed,  or  if  a 
regular  train  be  discontinued,  without  reasonable  notice,  a  prospective  passenger 
who  had  arranged  his  affairs  in  contemplation  of  a  maintenance  of  the  schedule, 
may  recover  the  damages  actually  sustained  by  him  as  a  result  thereof.^^ 

§  3380.   Refusal  to  Sell  Ticket  to  One  Applying  for  Transportation. — 

Where  the  agent  to  whom  application  for  transportation  is  made  knows,  or  has 
reasonable  grounds  to  believe,  that  the  person  demanding  transportation  is  fit  to 
travel,  and  he  arbitrarily  refuses  to  sell  him  a  ticket,  the  carrier  is  liable  for  com- 
pensatory damages. 18 

§  3381.  Refusal  of  Transportation. — Where  a  carrier  is  justified  in  re- 
fusing to  receive  a  person  for  transportation,  such  person  is  not  entitled  to  re- 
cover any  damages  for  such  refusal. i*  For  the  breach  of  contract  in  refusing 
transportation  to  one  having  a  ticket  entitling  hirii  to  transportation  over  the  car- 
rier's line,  the  actual  damages  growing  out  of  such  breach  are  recoverable,  or 
nominal  damages  where  no  actual  damages  are  shown. ^^  In  an  action  against  a 
carrier  for  breach  of  contract  in  refusing  transportation  to  one  entitled  thereto, 
the  fact  that  plaintiff  was  arrested  for  not  paying  his  fare,  and  was  locked  up, 
and  made  to  submit  to  indignities,  and  caused  to  take  cold,  can  not  be  shown  in 
enhancement  of  damages. ^^ 

§  3382.  Failure  to  Stop  for  Person  Desiring  to  Take  Passage. — Where 
a  railroad  company  wrongfully  fails  to  stop  its  train  at  a  station  to  take  on  one 
who  desires  to  take  passage  there,  and  who  is  entitled  to  transportation,  such  per- 
son is  entitled  to  recover  nominal  damages,  and  such  actual  damages  as  he  may 
sustain  by  reason  of  such  failure. ^^     In  estimating  the  damages  in  such  case,  in- 


12.  Djimages  recoverable  for  change  of 
schedule      without      reasonable     notice.— 

Savannah,  etc.,  R.  Co.  v.  Bonaud,  58  Ga. 
180;  Durden  v.  Southern  R.  Co.,  2  Ga. 
App.    66,    58    S.    E.   299. 

13.  Damages  recoverable  for  refusal  to 
sell  ticket. — Illinois  Cent.  R.  Co.  v. 
Smith,  85  Miss.  349,  37  So.  643,  70  L.  R. 
A.  642,  107  Am.  St.  Rep.  293. 

Where  one  applied  to  a  railroad  ticket 
agent  for  a  ticket  to  a  certain  station,  and 
the  agent,  believing  that  the  train  about 
to  start  did  not  stop  at  that  station,  re- 
fused to  sell  it  to  him,  and  he  boarded 
such  train  and  the  conductor,  in  accord- 
ance with  the  rules  of  the  company, 
charged  him  extra  fare,  because  he  had 
no  ticket,  there  being  nothing  in  the 
pleading  or  evidence  to  show  that  either 
the  agent  or  conductor  acted  in  other 
than  good  faith  and  according  to  orders, 
or  that  the  latter  was  insulting  or  abusive, 
the  measure  of  damages  is  the  difference 
between  the  regular  fare  and  what  the 
conductor  collected.  Courts  v.  Louis- 
ville, etc.,  R.  Co.,  99  Ky.  574,  18  Ky.  L. 
Rep.  415,   36   S.  W.   548. 

One  who  missed  his  train  by  reason  of 
misdirection  by  defendant's  ticket  agent 
and  his  refusal  to  sell  him  a  ticket,  can 
recover  against  the  carrier  for  any  injury 
proximately  caused  by  being  put  out  of 
the  station  into  the  cold  weather,  while 
waiting  for  the  next  train.  Coleman  v. 
Southern  R.  Co.,  138  N.  C.  351,  50  S.  E. 
690. 


14.  No  damages  recoverable  where  car- 
rier is  justified  in  refusing  transportation. 

— St.  Louis,  etc.,  R.  Co.  v.  Dare,  99  Ark. 
486,    138    S.    W.    1009. 

In  such  case,  the  person  refused  trans- 
portation is  not  entitled  to  recover  the 
price  of  his  ticket.  St.  Louis,  etc.,  R.  Co. 
V.  Dare,  99  Ark.  486,  138   S.  W.  1009. 

15.  Damages  recoverable  where  trans- 
portation is  wrongfully  refused. — So  held 
where  the  person  refused  transportation 
left  the  car  and  took  the  next  train.  Go- 
ins  V.  Western  Railroad,  68  Ga.  190.  See, 
also,  St.  Louis,  etc.,  R.  Co.  v.  Groce,  99 
Ark.  420,   138   S.  W.   879. 

16.  Facts  that  can  not  be  shown  in  en- 
hancement of  damages. — Murdock  v.  Bos- 
ton, etc.,  R.  Co.,  133  Mass.  15,  43  Am. 
Rep.   480. 

17.  Damages  recoverable  for  failure  to 
stop  train  for  one  desiring  to  take  pas- 
sage.— Brown  v.  Georgia,  etc.,  R.  Co.,  119 
Ga.  88,  46  S.  E.  71;  Indianapolis,  etc.,  R. 
Co.  V.  Birney,  71  III.  391;  Thomas  v. 
Southern  R.  Co.,  122  N.  C.  1005,  30  S.  E. 
343;  Williams  v.  Carolina,  etc.,  R.  Co., 
144  N.  C.  498,  57  S.  E.  216,  12  L.  R.  A., 
N.  S.,  191,  12  Am.  &  Eng.  Ann.  Cas.  1000. 

Where  plaintiff,  who  intended  to  take 
passage  on  defendant's  railway  train,  pre- 
sented himself  for  such  purpose  at  a  flag 
station  a  reasonable  time  before  the  train 
was  due  to  arrive,  and  by  reason  of  the 
absence  of  the  agent,  and  the  failure  of 
the  engineer  to  see  his  signal,  the  train 
did  not  stop  for  him,  he  was  entitled  to 
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convenience,  the  direct  cause  of  the  negligence,  may  be  considered.!^  The  cost 
of  the  railroad  ticket  is  also  an  element  of  the  damage. ^^  And  where  the  passen- 
ger is  compelled  to  remain  overnight  in  an  unheated  and  unlighted  station,  and 
sickness  results  therefrom,  damages  may  be  recovered  therefor.^"  But  it  has 
been  held  that  no  recovery  can  be  had  for  mere  chill  and  fatigue  resulting  from 
the  passenger  having  to  wait  over  until  the  next  train. ^^  And  when  the  passen- 
ger, instead  of  procuring  a  comfortable  and  safe  conveyance  to  the  place  he  de- 
sires to  reach,  or  waiting  a  few  hours  for  another  train,  goes  there  on  foot,  un- 
necessarily, and  thereby  brings  on  sickness,  he  is  not  entitled  to  recover  damages 
on  account  of  such  sickness,  such  damages  being  too  remote. ^^ 

§  3383.  Failure  to  Stop  According  to  Previous  Notice  at  a  Particular 
Place  at  a  Time  Specified. — In  an  action  against  a  common  carrier  for  damages 
resulting  from  his  failure  to  stop  according  to  previous  notice,  at  a  particular 
place,  at  a  time  specified,  and  take  the  plaintiff  on  his  vessel  as  a  passenger,  which 
failure  occasioned  great  bodily  exposure  and  mental  suffering,  the  peculiar  bodily 
condition  of  the  plaintiff  may  be  proved  in  aggravation  of  damages. ^^ 

§  3384.  Failure  to  Stop  a  Sufficient  Time  to  Allow  Passenger  to  Get 
On  or  Off  Train. — The  measure  of  damages,  where  a  railroad  company  fails  to 
stop  its  train  a  sufficient  time  to  allow  a  passenger  to  get  on,  is  such  sum  as  will 
fairly  compensate  him  for  time  lost,  expense  incurred,  or  personal  inconven- 
ience.2*  Where  a  railroad  company  fails  to  stop  its  train  at  a  station  long 
enough  to  allow  a  passenger  to  get  off,  the  passenger  is  entitled  to  recover  for 
physical  suffering  which  is  the  direct  and  immediate  consequence  of  such  failure.^* 

§  3385.  Failure  to  Return  to  Passenger  That  Part  of  His  Ticket  En- 
titling Him  to  Transportation  by  a  Connecting  Carrier. — The  measure  of 
damages  for  failure  by  an  initial  carrier  to  return  to  a  passenger  that  part  of  his 
ticket  entitling  him  to  transportation  over  the  line  of  a  connecting  carrier  is  the 
extra  fare  demanded,  where  he  had  sufficient  money  with  him  to  pay  it,  and 
could  thereby  have  avoided  ejectment.^^ 

such  actual  damages  as  he  had  sustained.  the   gist  of  the  action   is  the   failure   to  stop 

Thomas  v.  Southern  R.  Co.,  30  S.  E.  343,  the  train  to  take  on  passengers,  they  are 

122  N.  C.  1005;  Williams  v.  Carolina,  etc.,  entitled  to  recover  the  damages  naturally 

R.  Co.,  144  N.  C.  498,  57  S.  E.  216,  12  L.  flowing   therefrom,   including   sickness   re- 

R.   A.,   N.    S.,   191,    13   Am.    &   Eng.   Ann.  suiting   from   being    compelled    to    remain 

Cas.  1000.  overnight    in    an    unheated   and    unlighted 

18.    Milhouse    v.    Southern    Railway,    53  station       Brown   v.    Georgia,   etc.,   R.   Co., 

S.   E.  41,  72  S.   C.  443,  110  Am.   St.   Rep.  46  f-  E-  '^h  119  Ga.  "" 


630. 


21.  Martin  v.  Columbia,  etc.,  R.   Co.,  32 


,"  ,                            .                 r         ,,        f.,-,,     ,.„  S.  C.  592,  53  S.  C.  597,  10  S.  E.  960, 

Where    a    carrier    negligently    fails    to  ^^    Indianapohs,   etc.,   R.   Co.  v.   Birney, 

stop    for   a   person   desiring   to   take   pa  -  ^^    ^jj^   ^^^_     Compare   Williams   v.   Carol 

sage     such   person   is   not   bound   to   wait  ^^                  ^    ^      \^^  ^    ^    ^g                  ^ 

till  the  next  train,  but,  having  walked  to  ,16     19    f      R     A      N     S      iqi     19    Am     X- 

the    next    station,    is    entitled    to    recover  ^^^^^  l^U    R^  A.,^N.   S.,   191,   1„   Am.    ^ 

damages    resulting   from   the    trouble   and  „„     -r.       i-        i     j-i             ,■  ■           r     ,  ■ 

inconvenience     incident     thereto.       Willi-  .23-   Peculiar   bodily   condition  of  plain- 

ams   V.   Carohna,   etc.,   R.   Co.,   144   N.   C.  tiff  provable  in  aggravation  of  dE.inages.— 

498,  57  S.  E.  316,  12  L.  R.  A.,  N.  S.,  191,  Heirn  v.  McCaughan,  32  Miss.  17,  66  Am. 

12  Am.  &  Eng.  Ann.  Cas.  1000.     But  see  Dec.  588. 

Indianapolis,    etc.,    R.    Co.    v.    Birney,    71  24.  Damages  recoverable  for  failure  to 

111.   391.  stop  train  a  sufficient  time. — Mobile,   etc., 

19.  Caldwell   V.   Atlantic,   etc.,   Railroad,  R-  Co.  v.  Reeves,  80  S.  W.  471,  25  Ky.  L. 
55   S.   E.   131,   75   S.   C.   74.  ReP-  2236. 

20.  A  railroad   company  is  bound  only  25.  Dawson  v.  Louisville,  etc.,  R.  Co.,  6 
to  keep  its  waiting  room  open  for  a  rea-  ^^y-  ^'  R^P-  ''''S- 

sonable  time  before  and  after  the  depar-  26.  Failure  to  return  to  passenger  that 
ture  of  the  train,  and  ticket  holders  al-  part  of  his  ticket  entitling  him  to  trans- 
lowed  to  remain  therein  during  the  night  portation  by  a  connecting  carrier. — St. 
have  no  cause  of  action  because  the  same  Louis,  etc.,  R.  Co.  v.  Gates,  87  Ark.  162, 
is  not  kept  heated  and  lighted;  but,  where  113   S.  W.  202. 
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§  3386.  Delay  in  Transportation. — In  the  absence  of  peculiar  circum- 
stances, a  passenger  is  entitled  only  to  reasonable  compensation  for  the  dam- 
ages he  has  sustained  by  reason  of  failure  to  transport  him  to  his  destination 
promptly.^"^  The  carrier  in  such  case  is  liable  for  the  damages  actually  sus- 
tained by  the  passenger  as  the  direct  and  necessary  result  of  its  negligence.^* 
This  includes  the  value  of  the  time  lost  by  the  passenger,^^  and  the  reasonable 
expenses  to  which  he  has  been  put,^**  because  of  the  delay.  But  the  passenger 
is  not  entitled  to  actual  damages,  unless  he  shows  some  pecuniary  injury  or  per- 
sonal injury,^!  and  is  not  entitled  to  damages  for  inconvenience,  loss  of  time,  or 
fatigue,  unless  some  pecuniary  damage  or  personal  loss  has  resulted  there- 
from.32  j^nd  no  damages  can  be  recovered  for  physical  injuries  which  are  not 
the  proximate  result  of  the  carrier's  negligence. ^^ 


27.  Passenger  entitled  only  to  reason- 
able compensation  for  damages  sustained. 

— Chicago,  etc.,  R.  Co.  v.  Fisher,  66  111. 
152;  Illinois  Cent.  R.  Co.  v.  Head,  119  Ky. 
809,  27  Ky.  L.  Rep.  270,  84  S.  W.  751,  15 
R.  R.  R.  283,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  383;  Southern  R.  Co.  v.  Marshall,  111 
Ky.  560,  23  Ky.  L.  Rep.  81.S,  64  S.  W.  418; 
Cooley  V.  Pennsylvania  R.  Co.,  40  Misc. 
Rep.  239,  81  N.  y.  S.  692;  Van  Buskirk  v. 
Roberts,  31  N.  Y.  661;  Coleman  v.  South- 
ern R.   Co.,  138  N.   C.  351,  50  S.  E.  690. 

28.  Carrier  liable  for  damages  sustained 
as  direct  and  necessary  result  of  its  negli- 
gence.— A  railroad  company,  which  fails 
to  run  a  train  according  to  its  pub- 
lished schedule,  unless  prevented  by  some 
valid  reason,  is  liable  to  a  person  sus- 
taining injury  from  such  failure  for  the 
damages  actually  sustained  by  him  as  the 
direct  and  necessary  result  thereof.  Sa- 
vannah, etc.,  R.  Co.  V.  Bonaud.  58  Ga.  180. 

29.  Value  of  time  lost  by  passenger. — 
Cincinnati,  etc.,  R.  Co.  v.  Rainc,  130  Ky 
454.   113   S.  W.  495,  19  L.  R.  A.,  N._  S.,  753. 

30.  Reasonable  expenses  to  which  pas- 
senger has  been  put. — Indianapolis,  etc., 
R.  Co.  V.  Birney,  71  111.  391;  Illinois  Cent. 
R.  Co.  V.  Head,  119  Ky.  809,  27  Ky.  L. 
Rep.  270,  84  S.  W.  751,  15  R.  R.  R.  283, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  283;  South- 
ern R.  Co.  V.  Marshall.  Ill  Ky.  .^.60,  23 
Ky.  L.  Fep.  813,  64  S.  W.  418;  Cincinnati, 
etc.,  R.  Co.  V.  Raine,  130  Ky.  454,  113  S. 
W.  495,  19  L.  R.  A.,  '\\  S.,  753;  VanHorn 
V.  Templeton,  ^\  La.  Ann.  53;  Coleman 
V.  Southern  R.  Co.,  138  N.  C.  351,  50  S.  E. 
690;  Turner  v.  Great  Northern  R.  Co.,  15 
Wash.  213,  46  Pac.  243.  55  Am.  St.  Rep. 
883.  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  238. 

31.  Actual  damages  not  recoverable  in 
absence  of  pecuniary  or  personal  injury. 
—Miller  V.  Southern  R.  Co.,  48  S.  E.  99, 
69   S.   C.  116. 

32.  Miller  v.  Southern  R.  Co.,  48  S.  E. 
99.    69    S.   C.   116. 

Loss  of  vote  not  an  element  of  dam- 
ages.— In  an  action  aeainst  a  carrier  for 
failin.g  to  carry  plaintiff  to  a  certain  place 
and  return  him  in  time  to  transact  cer- 
tain business  and  to  vote  at  the  general 
election,  the  loss  of  plaintiff's  vote  could 
not  be  included  as  an  element  of  damages 
where  V'^  rii"^it  to  vo*-=  had  no*  ^p"n 
questioned,   and   no   humiliation    or   indig- 


nity was  offered  him,  and  the  defendant 
purely  through  accidental  happening  failed 
to  return  plaintiff  in  time.  Morris  v.  Col- 
orado Mid.  R.  Co.,  109  Pac.  430,  48  Colo. 
147,  31  L.  R.  A.,  N.  S.,  1106,  20  Am.  & 
Eng.  Ann.   Cas.  1006. 

Damages  that  might  have  been  averted 
by  payment  for  sleeping  car  accommoda- 
tion.— A  passenger,  who  purchased  a 
through  ticket,  but  who,  through  inadvert- 
ence of  the  ticket  agent,  was  not  in- 
formed as  to  a  necessary  change,  or  that 
the  train  for  a  part  of  the  route  was  a 
train  carrying  only  sleeping  cars  for  which 
there  would  be  an  extra  fare,  but  whose 
damages  and  inconveniences  in  waiting 
overnight  in  a  station  might  have  been 
averted  by  the  payment  of  $5  for  sleep- 
ing car  accommodation,  and  who  shows 
no  reason  why  he  did  not  do  so,  is  en- 
titled to  recover  no  more  than  $5.  Hunter 
V.  Southern  Railway,  90  S.  C.  507,  73  S.  E. 
1017. 

33.  Physical  injuries  not  the  proximate 
result  of  carrier's  negligence. — When  a 
passenger  was  required  to  alight  at  night 
at  an  intermediate  station  because  she 
had  not  been  placed  on  the  right  train,  she 
appeared  to  be  in  good  health.  She  went 
to  a  hotel,  took  a  room,  and,  after  a  while, 
ordered  a  fire,  remaining  there  without 
sleep  all  night,  when  she  returned  to  the 
place  from  whence  she  started.  She  con- 
tracted a  violent  cold  which  seriously  af- 
fected her.  Held,  that  such  physical  con- 
dition was  not  the  proximate  result  of 
the  carrier's  default,  and  that  her  measure 
of  damages  was  the  expense  incurred  and 
the  value  of  the  time  lost  by  the  delay. 
Cincinnati,  etc.,  R.  Co.  v.  Raine,  113  S. 
W.  495,  130  Ky.  454,  19  L.  R.  A.,  N.  S., 
753. 

Where  a  person  purchased  a  ticket 
on  the  statement  of  the  ticket  agent  that 
the  train  she  was  about  to  take  made 
close  connections  at  a  certain  point  with 
another  train  going  to  her  place  of  des- 
tination, which  statement  was  erroneous, 
and  such  person,  on  arriving  at  such  con- 
necting point,  was  obliged  to  wait  some 
time  for  such  connecting  train,  and  there- 
upon, in  the  face  of  a  storm,  and  in  her 
delicate  state  of  health,  she  procured  a 
buggy,  and  drove  over  a  rough  road  to 
her  father's  house,   she -could  not  recover 
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Negligent  Delay  in  Furnishing  Transportation. — Where  a  railroad  com- 
pany merely  contracts  to  furnish  transportation,  without  being  notified  what  the 
trip  is  for,  the  measure  of  damages  for  its  negligent  delay  in  furnishing  it  is 
mere  compensation  for  the  loss  of  time  and  for  any  reasonable  expenses  in- 
curred during  the  delay. 8* 

§  3387.  Getting  Off  at  Wrong  Station  or  Place  by  Direction  of  Car- 
rier's Employees. — Where  a  passenger,  by  direction  and  through  the  negli- 
gence of  the  carrier's  employees,  gets  off  a  train  or  car  at  a  station  or  place 
other  than  his  destination,  the  carrier  is  liable  for  at  least  nominal  damages  j^^ 
and  the  passenger  is  entitled  to  substantial  damages  for  any  inconvenience,  sick- 
ness, or  injury  directly  flowing  from  such  negligent  action  of  the  carrier's  em- 
ployees.^® 

§  3388.  Failure  to  Carry  to  Destination. — Where  a  carrier  fails  to 
complete  its  contract  of  carriage,  it  is  liable  in  damages  for  what  the  passenger 
necessarily  expended  in  completing  the  trip  from  the  place  where  he  was 
abandoned,^'    including  the  amount  of  his  living  expenses  at  such  place,^^  to- 


for  the  injuries  resiiltins"  from  such  drive. 
Fowlks  v.  Southern  R.  Co.,  32  S.  E.  464, 
96  Va.  743. 

34.  Measure  of  damages  for  negligent 
delay  in  fiimishing  transportation. — Illi- 
nois Cent.  R.  Co.  v.  Head,  119  Ky.  809,  27 
Ky.  L.  Rep.  270,  84  S.  W.  751,  15  R.  R.  R. 
283,   38  Am.   &  Eng.   R.   Cas.,  N.   S.,  283. 

35.  Damages  recoverable  where  passen- 
ger gets  ofE  at  wrong  station  or  place  by 
direction  of  carrier's  employees. — ^Where 
a  carrier  agrees  that  a  passenger  may  be 
put  off  at  an  intermediate  point  before 
reaching  the  destination  to  which  fare 
was  paid,  and  the  servants  of  the  carrier 
are  guilty  of  negligence  in  putting  the 
passenger  off  at  a  point  not  agreed  on,  the 
carrier  is  liable  for  at  least  nominal  dam- 
ages. Williamson  v.  Central,  etc.,  R.  Co., 
56   S.    E.   119,  127   Ga.  125. 

36.  Where  the  conductor  called  the  name 
of  plaintiffs'  destination  about  three  miles 
before  it  was  reached,  and  the  auditor 
told  them  that  they  were  at  that  station, 
and  to  prepare  to  get  off,  and,  upon  the 
train  stopping  in  the  country,  they  got 
off  in  the  presence  of  the  conductor  and 
auditor,  who  did  not  notify  them  of  their 
mistake,  and  had  to  walk  to  their  destina- 
tion, they  were  entitled  to  substantial 
damages   for   the   inconvenience,    sickness, 

.  or  injur3r  directly  flowing  from  the  action 
of  the  conductor  and  auditor.  St.  Louis, 
etc  R.  Co.  V.  Pearson,  88  Ark.  200,  114 
S.  W.   311. 

A  passenger  who  has  been  put  off  at 
the  wrong  station  may  recover  for  a 
sprained  ankle  which  appears  to  have 
been  caused  by  the  long  walk  resulting 
from  the  mistake,  and  the  carrying  of  her 
baggage,  rather  than  by  being  forced  to 
alight  from  the  moving  train  as  contended 
by  the  passenger.  Tennessee  Cent.  R. 
Co.  V.  Brasher,  97  S.  W.  349,  29  Ky.  L. 
Rep.   1277. 

A  pregnant  woman,  passenger  on  a  rail- 
way train,  was  carelessly  directed  by  the 
brakeman  to  leave  the  train  at  a  station 
three     miles    short     of    her     destination. 


This  was  on  a  cloudy  niglit.  Slie  could 
not  see  the  station,  and,  being  a  stranger 
there,  she  walked  until  she  reached  her 
destination.  This  exertion  brought  on  a 
miscarriage  and  sickness.  Held,  that  the 
defendant  was  liable  for  this  injury;  and 
the  fact  that  the  employees  did  not  know 
the  delicate  state  of  health  of  plaintiff's 
wife  at  the  time  of  the  alleged  wrong 
does  not  relieve  defendant  from  liability 
for  the  actual  direct  consequences  of  such 
wrong.  Brown  v.  Chicago,  etc.,  R.  Co., 
54  Wis.  342,  11  N.  W.  356,  911,  41  Am. 
Rep.   41. 

Where  the  negligent  conduct  of  a  street 
car  conductor  in  calling  a  street  crossing 
before  his  car  had  arrived  at  the  street 
announced,  thereby  inducing  a  lady  pas- 
senger to  alight  at  night  and  during  a 
severe  rain  storm,  at  a  strange  place  re- 
mote from  her  destination,  if  she  could 
not  by  the  exercise  of  ordinary  care  have 
discovered  that  she  was  invited  by  the 
conductor  to  disembark  at  a  point  short 
of  her  destination,  she  is  entitled  to  re- 
cover damages  because  of  illness  brought 
about  by  exposure  to  the  weather  after 
leaving  the  car.  Georgia,  R.,  etc.,  Co.  v. 
iVIcAllister,  126  Ga.  447,  54  S.  E.  957,  7  L. 
R.  A.,   N.  S.,  1177. 

37.  Passenger's  necessary  expenses  in 
completing  trip. — Ransberry  v.  North 
American  Transp.,  etc.,  Co.,  22  Wash.  476, 
61  Pac.  154. 

The  measure  of  damages  recoverable 
by  a  passenger  who  has  purchased  a 
through  ticket  good  over  the  defendant 
and  its  connecting  roads  where  the  con- 
necting carrier  over  which  his  ticket  is 
good  has  ceased  operation,  is  the  amount 
which  it  would  have  cost  him  to  reach  his 
destination  by  other  means  and  routes 
than  such  connecting  line,  including  rea- 
sonable pay  for  delays,  and  such  special 
damages  as  he  may  have  sustained  by 
reason  of  the  delay.  Central  Railroad  v. 
Combs,   70   Ga.   533. 

38.  Living  expenses  at  place  of  abandon- 
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gether  with  compensation  for  time  lost  beyond  the  reasonable  length  of  time 
which  it  would  have  taken  the  carrier  to  carry  the  passenger  to  his  destination,^*- 
the  value  of  which  is  to  be  computed  by  the  reasonable  value  of  the  passenger's, 
services  in  his  usual  occupation  at  the  place  of  destination.**'  In  case  there  is. 
no  convenient  and  expeditious  method  for  the  passenger  to  reach  his  destina- 
tion from  the  place  at  which  he  is  abandoned,  and  he  returns  to  the  place  from 
which  he  started,  the  measure  of  his  damages  will  be  his  expenses  from  his  start- 
ing place  to  the  point  where  he  was  abandoned  and  return  together  with  his- 
expenses  while  at  the  place  of  abandonment,  his  necessary  expenses  on  the  road, 
and  loss  of  time  in  making  his  passage  both  ways.*^  If  by  reason  of  the  un- 
healthfulness  of  the  place  at  which  he  is  landed  the  passenger  becomes  ill,  the 
expenses  of  such  illness,  so  far  as  they  are  occasioned  by  the  carrier's  negli-- 
gence  or  breach  of  duty,  are  recoverable.*^  Where  one  purchases  a  ticket  to  a_ 
particular  place,  from  the  station  agent  of  a  railroad  company,  and  by  his  di- 
rection enters  a  departing  train  which  does  not  stop  at  such  place,  and  is  com- 
pelled to  get  off  at  an  intermediate  station,  he  is  entitled  to  recover  the  actual 
damages  sustained  from  the  mistake  of  the  agent.*^ 

§  3389.  Carrying  beyond  Destination. — Where  a  passenger  is  carried, 
beyond  his  destination  without  fault  on  his  part,  he  has  a  right  of  action  for  at 
least  nominal  damages,**  and  he  is  entitled  to  recover  such  actual  damages  as  he 


ment. — Bullock   v.    White   Star    Steamship 
Co.,  30  Wash.  448,  70  Pac.  1106. 

In  a  suit  against  a  carrier  for  lauding 
plaintiff  and  his  employees  at  a  point 
short  of  their  destination,  whereby  he  was 
compelled  to  remain  for  some  time  at 
that  point,  and  to  furnish  an  outfit  and 
supplies  to  take  himself  and  party  to  his 
destination,  the  amount  of  his  own  and 
the  party's  living  expenses  at  the  point 
where  he  was  landed,  and  the  cost  of  the 
supplies  and  outfit,  were  proper  elements 
of  damage.  Bullock  v.  White  Star  Steam- 
ship Co.,  70  Pac.  1106,  30  Wash.  448. 

39.  Compensation  for  time  lost. — Rans- 
berry  v.  North  American  Transp.,  etc., 
Co.,   22  Wash.   476,   61   Pac.   154. 

40.  How  value  of  time  lost  is  to  be  com- 
puted.— Ransberry  v.  North  American 
Transp.,  etc.,  Co.,  23  Wash.  476,  61  Pac. 
154. 

In  determining  the  value  of  plaintiff's 
services,  the  jury  should  take  into  con- 
sideration the  question  of  whether  or  not 
plaintiff  would  have  procured  employ- 
ment, had  he  been  at  his  place  of  destina- 
tion during  the  time  he  was  delayed. 
Ransberry  v.  North  American  Transp., 
etc.,  Co.,  61  Pac.  154,  22  Wash.  476. 

41.  Measure  of  damiages  where  carrier 
returns  to  place  frcrni  which  he  started. — 
Central  Railroad  v.  Combs,  70  Ga.  533; 
Williams  v.  Vanderbilt,  28  N.  Y.  217,  84 
Am.  Dec.  333,  affirming  39  Barb.  491. 

42.  Expenses  of  illness. — Williams  v. 
Vanderbilt,  28  N.  Y.  217,  84  Am.  Dec. 
333,  affirming  29  Barb.  941. 

In  an  action  against  a  carrier  to  re- 
cover damages  for  failing  to  carry  plain- 
tiff from  New  York  to  San  Francisco  via 
Nicaragua,  held,  that  the  time  the  plain- 
tiff lost  by  reason  of  his  sickness  after  he 
returned  to  New  York,  and  the  expenses 
of  such  sickness,  so  far  as  the  same  were 


occasioned  by  the  defendant's  negligence, 
or  breach  of  duty,  were  legitimate  and 
legal  damages,  which  the  plaintiff  was  en- 
titled to  recover.     Williams  v.  Vanderbilt, 

28  N.   Y.  217,  84   Am.   Dec.  333,  affirming 

29  Barb.   491. 

43.  Damages  recoverable  where  passen- 
ger takes  wrong  train  by  direction  of  sta- 
tion agent. — Alabama,  etc.,  R.  Co.  v.  Hed- 
dleston,  82  Ala.  218,  3  So.  53. 

44.  Passenger  has  right  of  action  for  at 
least  nominal  damages. — Sappington  v. 
Atlanta,  etc.,  R.  Co.,  127  Ga.  178,  56  S.  E. 
311;  Cincinnati,  etc.,  R.  Co.  v.  Richard- 
son,  14  Ky.   I.V.   Rep.  367. 

A  railroad  company  is  liable  for  nom- 
inal damages  for  negligence  for  carrying 
beyond  his  destination,  by  failure  of  theL 
conductor  to  stop  the  train  at  a  regular 
station  on  its  line,  a  passenger  who  has 
paid  his  fare,  even  in  the  absence  of  a. 
local  statute  requiring  this  to  be  done, 
and  imposing  liability  for  neglect  of  such 
dut}',  as  provided  in  the  North  Carolina, 
statute.  Code,  §  1963.  Cable  v.  South- 
ern R.  Co.,  29  S.  E.  377,  122  N.   C.  892. 

In  an  action  for  the  violation  of  a  con- 
tract by  a  carrier  with  a  passenger  by 
carrying  her  by  her  station,  where  the 
actual  damages  consist  simply  of  loss  of 
time  and  inconvenience,  compensatory 
damages  of  a  nominal  amount  will  be  al- 
lowed. Judice  V.  Southern  Pac.  Co.,  16 
So.   816,   47   La.   Ann.   255. 

Facts  only  warranting  recovery  of  nom- 
inal damages. — Where  a  passenger  was 
carried  beyond  her  destination,  without 
circumstances  of  aggravation  or  personal 
injury,  and  suffered  an  unimportant  delay 
of  two  hours,  there  being  nothing  to  show 
the  value  of  time  and  labor  lost,  nominal 
damages  are  all  that  can  be  recovered. 
Texarkana,  etc.,  R.  Co.  v.  Anderson,  53 
S.  W.  673,  67  Ark.  123.     See,  also,  South- 
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has  sustained  as  the  natural  and  proximate  result  of  the  carrier's  negligence,*^ 
which  include  loss  of  time,*''  inconvenience,*'''  discomfort,*®  bodily  pain,*"  ill- 
iiess,5«  and  expenses.^i  proximately  resulting  from  the  carrier's  conduct.     But 


■ern  R.  Co.  v.  Bryant,  105  Ga.  316,  31  S. 
E.   182. 

Where,  in  an  action  against  a  carrier 
for  failure  to  stop  at  a  passenger'.'  des- 
tination, he  alleged  that  in  consequence 
of  such  breach  of  duty  he  suffered  great 
physical  and  mental  pain  and  was  put  to 
great  trouble  and  expense,  and,  having  a 
large  amount  of  money  on  his  person, 
was  put  in  great  fear,  etc.,  but  the  evi- 
dence showed  that  after  leaving  the  train 
lie  walked  directly  to  his  home  and  was 
only  compelled  to  walk  about  a  mile  fur- 
ther than  he  would  have  walked  had  he 
alighted  at  his  destination,  and  there  was 
no  evidence  that  he  suffered  mental  or 
physical  pain,  or  that  he  had  a  large 
amount  of  money  as  alleged,  or  was  com- 
pelled to  go  through  a  lonely  country, 
■etc.,  he  was,  at  most,  entitled  to  recover 
only  nominal  damages.  Blackburn  v.  Ala- 
bama, etc.,  R.  Co.,  39  So.  345,  143  Ala. 
346.     See  post,  "Mental  Sufifering,"  §  3390. 

45.  Actual  damages,  the  natural  and 
proximate  result  of  carrier's  negligence, 
are  recoverable. — Central,  etc.,  R.  Co.  v. 
Dorsey,  116  Ga.  719,  43  S.  E.  1024;  Brown 
V.  Georgia,  etc.,  R.  Co.,  119  Ga.  88,  46  S. 
E.  Tl;  Cincinnati,  etc.,  R.  Co.  v.  Richard- 
son,  14  Ky.  L.   Rep.   367. 

The  measure  of  damages  for  carrying 
a  passenger  beyond  his  station  is  com- 
pensation merely  for  the  actual  loss  sus- 
tained, in  the  absence  of  some  element  of 
gross  disregard  of  his  rights,  or  of  facts 
showing  insult  or  abuse.  Central,  etc.,  R. 
Co.  V.  Morgan,  161  Ala.  483,  49   So.  865. 

Facts  rendering  carrier  liable  for  all 
damages  directly  attributable  to  conduct- 
or's tortious  conduct. — Relatively  to  a  fe- 
male passenger  on  a  railway  train,  who  is 
partially  blind,  and  who  informs  the  con- 
ductor of  her  infirmity  and  requests  him 
to  assist  her  in  alighting  from  the  train 
when  it  reaches  her  destination,  which 
he  promises  to  do,  if  the  conductor,  de- 
spite his  promise,  signals  the  train  ahead 
before  the  passenger  has  had  a  reasonable 
opportunity  to  reach  the  platform  of  the 
car,  and  she  is  in  consequence  carried  be- 
yond the  station  and  then  put  off  at^  a 
point  some  distance  therefrom,  "the  carrier 
is  liable  to  respond  for  all  damages  di- 
rectly attributable  to  the  tortious  conduct 
of  its  conductor.  Southern  R.  Co.  v. 
Hobbs,  118  Ga.  227,  45  S.  E.  23,  63  L.  R. 
A.  68. 

Damages  held  not  to  be  the  natural  and 
proximate  result  of  cjirrier's  negligence. — 
The  damage  claimed  because  of  the  loss 
of  the  services  and  coinpanionshio  of  the 
plaintifT's  wife,  and  because  of  the  ex- 
pense incurred  in  giving  her  medical  at- 
tention, were  not  the  natural  consequences 
of  a  breach  of  a  duty  by  a  railroad  com- 


pany in  failing  to  stop  its  train  at  the 
station  to  which  the  plaintiff  had  a  ticket, 
in  order  to  give  him  an  opportunity  to 
alight,  and  were  too  remote  to  be  the 
basis  of  recovery.  Sappington  v.  Atlanta, 
etc.,  R.  Co.,  127  Ga.  178,  56  S.  E.  311. 

When,  through  the  negligence  of  a 
conductor,  a  passenger  has  been  carried 
befyond  her  destination,  the  conductor 
has  no  authority,  unless  it  is  expressly 
conferred,  to  constitute  the  proprietor  of 
a  hotel,  who  is  not  connected  with  the 
railroad  company,  its  agent  for  the  pur- 
pose of  providing  safe  and  comfortable 
lodging  for  the  passenger  until  it  can 
transport  her  back  to  her  destination. 
The  company  is  not  liable  for  any  injuries 
or  damage  to  such  passenger  sustained 
while  at  the  hotel,  in  consequence  of  any 
negligence  on  the  part  of  the  proprietor. 
In  such  a  case  its  negligence  in  carrying 
her  past  her  destination  can  not  be  con- 
sidered the  natural  and  proximate  cause 
of  injuries  received  by  her  at  the  hotel. 
Central,  etc.,  R.  Co.  v.  Price,  106  Ga.  176, 
32  S.  E.  77,  43  L.  R.  A.  402,  7]  Am.  St. 
Rep.   246. 

46.  Loss  of  time. — Simmons  v.  Seaboard, 
etc..  Railway,  120  Ga.  225,  47  S.  E.  570; 
Dalton  V.  Kansas,  etc.,  R.  Co.,  78  Kan. 
232,  96  Pac.  475,  17  L.  R.  A.,  N.  S„  1226, 
16  Am.  &  Eng.  Ann.  Cas.  185;  Louisville, 
etc.,  R.  Co.  V.  Gaddie,  31  Ky.  L.  Rep.  502, 
102  S.  W.  817;  Airey  v.  Pullman  Palace 
Car   Co.,   50   La.  Ann.   648,  23   So.   513. 

47.  Inconvenience. — East  Tennessee,  etc., 
R.  Co.  V.  Lockhart,  79  Ala.  315;  Southern 
R.  Co.  V.  Humphries,  108  Ga.  591,  34  S. 
E.  283;  Simmons  v.  Seaboard,  etc.,  Rail- 
way, 120  Ga.  335,  47  S.  E.  570;  Dalton  v. 
Kansas,  etc.,  R.  Co.,  78  Kan.  233,  96  Pac. 
475,  17  L.  R.  A.,  N.  .S.,  1326,  16  Am.  & 
Eng.  Ann.  Cas.  185;  Louisville,  etc.,  R. 
Co.  V.  Gaddie,  31  Ky.  L.  Rep.  502,  102  S. 
W.  817;  Airey  v.  Pullman  Palace  Car  Co., 
50    La.    Ann.    648,   23    So.    513. 

48.  Discomfort. — Central,  etc.,  R.  Co.  v. 
Morgan,   161   Ala.   483,  49   So.   865. 

49.  Bodily  pain. — Memphis,  etc.,  Packet 
Co.  V.  Nagel,  15  Ky.  L.  Rep.  742. 

50.  Illness. — St.  Louis,  etc.,  R.  Co.  v. 
Knight.  81  Ark.  429,  99  S.  W.  084;  Louis- 
ville, etc.,  R.  Co.  V.  Gaddie,  31  Ky.  L. 
Rep.   503,   103   S.  W.   817. 

Where  a  railway  company  carried  a 
passenger    past    his    destination,    and    put 

51.  Expenses. — Central,  e#c.,  R.  Co.  v. 
Morgan,  161  Ala.  483,  49  So.  865;  Sim- 
mons V.  Seaboard,  etc..  Railway,  130  Ga. 
335.  47  S.  E.  570;  Dalton  v.  Kansas,  etc., 
R.  Co.,  78  Kan,  233,  96  Pac.  475,  17  L.  R. 
A.,  N.  S.,  1336,  16  Am.  &  Eng.  Ann.  Cas. 
185;  Airey  v.  Pullman  Palace  Car  Co.,  50 
La.  Ann.  648,  23  So.  512. 
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he  can  not  recover  damages  augmented  by  his  own  act  in  negligently  exposing 
himself  to  hardship. ^^  ^  passenger,  recovering  damages  for  being  wrongfully 
carried  beyond  his  destination,  is  not  entitled  to  recover  judgment  for  attor- 
ney's fees. 5^ 

Getting  Back  to  Destination. — A  passenger  who  is  carried  beyond  his  des- 
tination may  recover  from  the  carrier  damages  for  his  trouble  and  inconven- 
ience in  getting  back  to  his  destination ;  ^*  and  if  he  is  compelled  to  walk  back 
he  may  recover  for  injuries  caused  or  appreciably  contributed  to  thereby,^^  in- 
cluding sickness.s^  In  estimating  the  damages  resulting  from  a  passenger  be- 
ing compelled  to  walk  back  to  his  destination,  his  subsequent  acts  which  would 
probably  aggravate  his  injuries,  should  be  taken  into  consideration  and  also  the 
state  of  his  health  before  the  acts  complained  of.^'''  Where  a  passenger  has 
been  inadvertently  informed  by  the  ticket  agent  that  a  through  train  stopped 
at  a  small  station  to  which  he  sold  him  a  ticket,  he  must  use  all  reasonable 
means  suggested  by  the  conductor,  on  discovering  the  mistake,  to  minimize  his 
damages,  and  should  get  off  at  a  station  preceding  his  destination  and  take  the 
next  local  train  following,  and  can  not  recover  for  injury  caused  by  going  to 
the  station  next  beyond  his  destination  and  walking  back  nine  miles  through  the 
heat  and  r'ain.^s 


him  off  at  a  water  tank,  in  inclement 
weather,  and  he  contracted  pneumonia  in 
consequence  of  the  exposure,  held,  that 
the  pain,  expense,  and  business  detriment 
resulting  therefrom  were  proper  items  of 
damage.  International,  etc.,  R.  Co.  v. 
Terry,  63  Tex.   380,  50  Am.   Rep.  539. 

But  in  Missouri,  it  has  been  held  that 
a  passenger,  negligently  carried  beyond 
her  destination,  but  receiving  no  personal 
injury  or  insult,  can  not  recover  for  the 
effect  thereof  on  her  health.  Trigg  v.  St. 
Louis,  etc.,  R.  Co.,  74  Mo.  147,  41  Am. 
Rep.  305. 

58.  Damages  augmented  by  passenger's 
negligent  act. — St.  Louis,  etc.,  R.  Co.  v. 
Evans,  94  Ark.  324,  126  S.  W.  1058. 

53.  Attorney's    fees    not    recoverable 

St.  Louis,  etc.,  R.  Co.  v.  Evans,  04  Ark. 
324,  126   S.  W.   1058. 

54.  Trouble  and  inconvenience  in  get- 
ting back  to  destination. — East  Tennes- 
see, etc.,  R.  Co.  V.  Lockhart,  79  Ala.  315; 
Southern  R.  Co.  v.  Humphries,  108  Ga. 
591,    34    S.    E.   283. 

A  passenger  need  not  suffer  the  incon- 
venience of  remaining  overnight  away 
from  her  home  and  child,  where  she  can 
by  reasonable  effort  and  inconvenience 
get  home  earlier,  and  when  she  starts 
from  the  station  where  the  carrier  per- 
mitted her  to  embark  she  may  choose  the 
nearest  route,  without  regard  to  the  dis- 
tance back  to  the  station  of  her  destina- 
tion, and  she  may  recover  for  the  incon- 
venience of  traveling  the  distance,  in  ad- 
dition to  the, distance  she  must  travel  if 
leaving  the  station  of  her  destination. 
St.  Louis,  etc.,  R.  Co.  v.  Evans,  94  Ark. 
334,    136    S.    W.    1058. 

55.  Injuries  caused  or  appreciably  con- 
tributed to  by  being  compelled  to  walk 
back  to  destination. — Southern  R.  Co.  v. 
Humphries,    108    Ga.    591,    34    S.    E.    283; 


Southern  R.  Co.  z'.  Kendrick,  40  Miss. 
374,    90    Am.    Dec.    333. 

Where  a  passenger  carried  beyond  the 
station  of  her  destination  used  such  judg- 
ment in  walking  back  to  the  station  as 
appeared  reasonable  under  the  circum- 
stances, the  carrier  was  liable  for  the  in- 
juries received;  while  if  her  act  in  walking 
back  was  not  a  reasonably  proper  one, 
she  could  only  recover  the  reasonable  ex- 
pense of  procuring  a  conveyance  to  take 
her  back,  together  with  the  sum  which 
would  compensate  her  for  the  delay  in 
reaching  that  station.  Chesapeake,  etc., 
R.  Co.  V.  Lynch,  89  S.  W.  517,  28  Ky.  L. 
Rep.   467. 

A  girl  eight  years  old,  who  is  carried 
one  mile  beyond  her  destination,  and  put 
off  at  a  place  with  which  she  is  not  fa- 
miliar, may  recover  against  the  carrier 
for  damages  caused  by  an  attempt  to 
walk  rapidly  along  the  track  back  to  the 
station.  East  Tennessee,  etc.,  R.  Co.  v. 
Lockhart,   79   Ala:   315. 

56.  Plaintiff,  a  passenger  on  one  of  de- 
fendant's trains,  on  a  rainy  day,  was, 
through  oversight  of  defendant,  carried 
two  miles  beyond  his  station.  When  the 
train  finally  stopped,  plaintiff  walked 
back.  Held,  that  plaintiff's  act  in  walk- 
ing back  was  not  negligence,  precluding 
him  from  •  recovering  damages  for  sick- 
ness resulting  therefrom,  where  he  was 
under  the  impression  that  he  could  not 
get  another  train  back  until  the  next  day, 
and  circumstances  made  it  inconvenient 
for  him  to  remain  on  the  train.  St.  Louis, 
etc.,  R.  Co.  v.  Knight,  81  Ark.  429,  99  S. 
W.  6»4. 

57.  Facts  to  be  considered  in  estimating 
damages. — Southern  R.  Co.  v.  Humphries, 
108   Ga.  591,  34  S.  E.  283. 

58.  Duty  of  passenger  to  minimize 
damages. — Carter  v.  Southern  Railway,  55 
S.   E.   771,   75    S.    C.   355. 
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Walking  to  Reach  Proper  Lodging. — Where  a  female  passenger  has  been 
carried  beyond  her  destination  and  landed  at  night  at  a  station  from  which  she 
has  to  walk  some  distance  to  reach  a  proper  lodging  she  is  entitled  to  recover 
such  damages  as  were  the  proximate  result  of  the  act  of  the  carrier  in  carrying 
her  beyond  her  destination  and  landing  her,  at  the  time  and  under  the  circum- 
stances that  it  did,  where  she  left  the  train.  In  order  to  estimate  these  dam- 
ages, the  circumstances  by  which  she  was  surrounded  after  she  left  the  train 
and  which  were  of  such  a  nature  as  to  produce  inconveniences,  suffering,  or 
hardship  on  her  part  may  be  shown. ss 

§  3390.  Mental  Suffering. — The  authorities  are  unanimous  in  holding 
that  in  an  action  for  breach  of  a  contract  of  transportation  if  the  breach  is  ac- 
companied by,  or  is  the  natural  and  proximate  cause  of,  physical  injury  to  the 
passenger,  damages  may  be  recovered  for  mental  suffering,  if  such  suffering  is 
an  element  of  the  physical  injury,  or  is  a  necessary  consequence  of  it,  or  is  the 
natural  and  proximate  result  thereof.^**  In  some  jurisdictions  it  has  been  held 
that  this  is  the  limit  of  recovery  for  mental  suffering  in  such  actions. ^^     But  in 


59.  Damages  recoverable  by  female 
passenger  compelled  to  walk  some  dis- 
tance to  reach  proper  lodging. — Dorseyy. 
Central,  etc.,  R.  Co.,  113  Ga.  564,  38  S.  E. 
958. 

Where  a  female  passenger  was  carried 
beyond  her  station  at  night  and  the  train 
stopped  near  the  next  station,  she  having 
to  walk  through  the  town  unaccompanied 
to  the  house  of  a  friend,  she  may  recover 
for  the  fatigue  resulting  from  her  walk 
and  the  damages  resulting  therefrom. 
Central,  etc.,  R.  Co.  v.  Dorsey,  116  Ga. 
719,  42   S.   E.   1024. 

GO.  Failure  to  stop  train  at  station 
thereby  ,  compelling  passenger  to  walk 
back. — Mental  anguish  may  be  considered, 
in  estimating  damages  against  a  railroad 
company  for  failure  of  a  conductor  to 
stop  the  train  at  a  station,  whereby  a 
woman  passenger  was  compelled  to  walk 
back  three  miles,  and  was  made  ill  for 
several  weeks.  Kentucky  Cent.  R.  Co.  v. 
Biddle    (Ky.),   34   S.   W.    904. 

In  an  action  against  a  railroad  company 
it  appeared  that  the  servants  of  a  train 
failed  to  notify  plaintiff  when  the  station 
to  which  she  was  going  was  reached,  and 
that  she  was  carried  beyond  such  place, 
and  that  the  conductor  refused  to  take 
the  train  back  to  the  station,  but  put  her 
off  late  at  night,  at  a  place  two  miles  from 
her  destination,  and  left  her  in  charge  of 
two  strange  negroes,  to  be  conducted  back 
to  the  station,  and  that  she  was  compelled 
to  walk  back  over  dangerous  bridges,  and 
over  almost  impassable  roads,  in  great 
danger  and  in  great  terror.  Held  that,  in 
estimating  damages,  the  jury  could  con- 
sider the  sex  of  the  plaintiff,  the  peril  in 
which  she  was  placed,  and  her  mental  and 
physical  sufferings  on  account  of  the  de- 
fendant's act.  Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  374,  90  Am.  Dec.  332. 

Carrying  passenger  beyond  destination 
and  compelling  him  to  leave  train  between 
stations. — ^Where  a  passenger  is  carried 
beyond    his    destination   without   fault    on 


his  part,  he  has  a  right  of  action  for  at 
least  nominal  damages,  and  for  such  ac- 
tual damages  as  lie  may  have  sustained; 
and  if,  without  his  consent,  he  is  com- 
pelled to  leave  the  train  between  stations, 
the  jury  may,  in  estimating  damages,  con- 
sider not  only  bodily  pain,  but  connected 
with  it  mental  suffering,  anxiety,  and  a 
sense  of  wrong  received  as  a  result  of  the 
injury.  Cincinnati,  etc.,  R.  Co.  v.  Richard- 
son, 14  Ky.  L.  Rep.  367. 

61.  Damages  not  recoverable  for  mental 
suffering  unconnected  with  physical  in- 
jury.— Kansas,  etc.,  R.  Co.  v.  Dalton,  65 
Kan.  661,  70  Pac.  645;  Black  v.  Atlantic, 
etc.,  R.  Co.,  82  S.  C.  478,  64  S.  E.  418;  Mar- 
tin V.  Columbia,  etc.,  R.  Co.,  32  S.  C.  592, 
53    S.    C.    597,    10   S.    E.   960. 

Failure  to  stop  at  flag  station. — VVliere 
it  was  not  claimed  that  a  carrier's  failure 
to  stop  at  a  flag  station  for  a  passenger 
was  accompanied  by  contumely  or  per- 
sonal abuse,  no  recovery  for  injury  to 
feelings  or  insult  can  be  had.  Berley  v. 
Seaboard,  etc..  Railway,  65  S.  E.  456,  83 
S.   C.  411. 

Carrying  beyond  destination. — A  pas- 
senger on  a  railway,  negligently  carried 
beyond  her  destination,  but  receiving  no 
personal  injury  or  insult,  may  not  recover 
for  anxiety.  Trigg  v.  St.  IvOuis,  etc.,  R. 
Co.,    74    Mo.    147,    41    Am.    Rep.    305. 

In  an  action  for  damages  in  carrying  a 
passenger  beyond  her  destination  in  the 
nighttime,  no  recovery  can  be  had  for 
mental  suffering  unaccompanied  by  physi- 
cal injury.  Kansas,  etc.,  R.  Co.  v.  Dalton, 
70  Pac.  645,  65  Kan.  661;  Smith  v.  Wil- 
mington, etc.,  R.  Co.,  41  S.  E.  481,  130  N. 
C.  304. 

Delay  in  transportation. — ^Where  plain- 
tiff, a  passenger,  was  merelj^  required  to 
transfer  at  Y.  from  a  train  of  defendant 
railroad  not  scheduled  to  stop  at  P.,  the 
station  for  which  she  bought  a  ticket,  was 
delayed  only  one  hour  and  thirteen  min- 
utes in  reaching  P.,  and  was  not  delayed 
in   reaching  her  ultimate   destination,   and 
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other   jurisdictions   a  broader   rule  has  been   laid   down,   and   damages   are  al- 
lowed  for  mental  suffering  that  is  not  connected  with  physical  injury.®^     All 


it  appeared  that  the  waiting  room  accom- 
modations at  Y.  were  superior  to  those  at 
P.,  and  that  plaintiff  suffered  no  bodily  in- 
jury, and  was  not  subjected  to  any  dis- 
courtesy, and  there  was  no  evidence  of 
wanton  misconduct  by  the  company's 
servants,  plaintiff  was  not  entitled  to  re-  . 
cover  for  mental  suffering.  Black  v.  At- 
lantic, etc.,  R.  Co.,  64  S.  E.  418,  82  S.  C. 
478. 

But  while,  in  an  action  for  injury  to  a 
passenger  from  delay  in  carriage,  there 
can  be  no  recovery  for  mere  mental  suf- 
fering, disconnected  from  bodily  injury 
resulting  from  the  carrier's  negligence, 
yet  she  may  recover  for  nervous  break- 
down directly  due  to  such  negligence.  Ta- 
tar V.  Seaboard,  etc..  Railway,  63  S.  E. 
311,  81  S.  C.  317. 

62.  Breach  of  contract  and  threat  to 
eject  from  train. — In  an  action  against  a 
carrier  for  its  breach  of  contract  of  trans- 
portation and  its  threat  to  eject  plaintiff 
from  the  train,  compensatory  damages 
for  the  humiliation  suffered  are  recover- 
able. Illinois  Cent.  R.  Co.  v.  Fleming, 
146  S.  W.  1110,  148  Ky.  473;  Illinois  Cent. 
R.  Co.  V.  Roberts,  146  S.  W.  1113,  148  Kv. 
478. 

Refusal  to  accept  person  holding  ticket. 
— Where  a  carrier  refuses  through  the 
mistake  of  its  agents  to  accept  a  person 
holding  a  ticket,  though  such  refusal  is 
not  accompanied  by  harshness  or  rude- 
ness, the  passenger  may  recover  for 
wounded  feelings.  Hughes  v.  Western 
Railroad,  61  Ga.  131. 

Wrongfully  and  wantonly  excluding 
passenger  from  car. — ^Where  a  person 
seeking  passage  in  a  particular  car  in  a 
railroad  train  is  wrongfully  and  wantonly 
excluded  therefrom,  he  may  recover,  in 
addition  to  the  actual  damages,  some- 
thing for  the  indignity,  vexation,  and  dis- 
grace to  which  he  was  subjected  by  rea- 
son thereof.  Chicago,  etc.,  R.  Co.  v.  Wil- 
liams,  55   111.   185,   8   Am.   Rep.   641. 

Selling  wrong  ticket  to  woman  unac- 
customed to  traveling. — A  railroad  com- 
pany selling  the  wrong  ticket  to  a  woman 
unaccustomed  to  traveling  is  liable  for 
mental  anguish  suffered  by  her  while  wait- 
ing in  a  city  in  which  she  was  a  stranger, 
and  where  she  was  compelled  to  ask  a 
hotel  man  to  keep  her  until  she  could  get 
money  to  pay  her  bill.  Texas,  etc.,  R.  Co. 
V.  Armstrong,  51  S.  W.  835,  93  Tex.  31. 

Compelling  white  passenger  to  ride  in 
coach  set  apart  for  negroes. — ^Where  a 
white  passenger  is  wrongfully  compelled 
by  the  conductor  to  go  into  the  colored 
coach  and  ride  with  negroes  therein,  mor- 
tification and  humiliation  of  feeling  are 
elements  of  damage.  Louisville,  etc.,  R. 
Co.  V.  Ritchel,  147  S.  W.  411,  148  Ky.  701, 
41  L.  R.  A.,  N.  S.,  958,  Ann.  Cas.  1913E, 


517;  Norfolk,  etc.,  R.  Co.  v.  Stone,  111  Va. 
730,   69   S.   E.  927. 

Abuse  and  threats  by  conductor  in  re- 
quiring   passenger    to    pay    fare    twice. — 

Where,  in  an  action  by  a  passenger  for 
substantial  damages  for  being  required  to 
pay  his  railroad  fare  twice,  plaintiff 
proved  that  the  conductor,  in  the  pres- 
ence of  other  passengers,  accused  plaintiff 
of  trying  to  cheat  the  company  out  of  a 
fare,  and  threatened  to  put  him  off,  and 
that  to  stop  the  abuse,  but  under  protest, 
he  paid  the  fare  a  second  time,  and  de- 
fendant's testimony  contradicted  this, 
with  the  exception  of  the  collection  of  the 
fare  a  second  time,  which  defendant 
claimed  was  done  under  a  mistake,  the 
court  erred  in  instructing  to  find  for  plain- 
tiff to  the  amount  of  the  fare  collected 
the  second  time,  there  being  testimony 
sustaining  plaintiff's  cause  of  action  for 
substantial  damages  commensurate  with 
the  injury.  StruU  v.  Louisville,  etc.,  R. 
Co.,   76   S.  W.   181,  25   Ky.   L.   Rep.  678. 

Failure  to  stop  at  station  long  enough 
to  allow  passenger  to  get  off. — ^In  an  ac- 
tion against  a  railroad  company  for  dam- 
ages resulting  from  its  failure  to  stop  its 
train  at  a  station  long  enough  to  allow  a 
passenger  to  get  off,  plaintiff  is  entitled 
to  recover  for  mental  suffering  which  is 
the  direct'  and  immediate  consequence  of 
the  wrongful  act.  Dawson  v.  Louisville, 
etc.,  R.  Co.,  6  Ky.  L.  Rep.  668. 

Compelling  passenger  to  leave  train 
away  from  station. — Plaintiff'  was  ordered 
by  the  conductor  to  leave  the  train  on 
which  she  was  a  passenger  at  a  point  sev- 
eral hundred  feet  from  the  station,  and 
compelled  to  walk  along  a  side  track 
crossing  a  highway  on  an  open  culvert. 
Owing  to  the  darkness,  she  fell  into  the 
culvert,  receiving  injuries,  and  was 
frightened  by  the  backing  of  trains  on  the 
track  towards  her  while  attempting  to  ex- 
tricate herself.  Held,  that  she  could  re- 
cover for  the  fright  and  for  such  other 
mental-  suffering  as  was  the  result  of  de- 
fendant's negligence.  Stutz  v.  Chicago, 
etc.,  R.  Co.,  73  Wis.  147,  40  N.  W.  653,  9 
Am.  St.  Rep.  739. 

Putting  passenger  off  at  wrong  station. 
— Though  the  circumstances  connected 
with  the  putting  off  of  a  passenger  at  a 
wrong  station  may  not  warrant  the  as- 
sessment of  punitive  damages,  any  morti- 
fication and  humiliation  resulting  there- 
from may  properly  be  considered  as  an 
element  of  damages.  Tennessee  Cent.  R. 
Co.  V.  Brasher,  97  S.  W.  349,  29  Ky.  L. 
Rep.   1277. 

Carrying  beyond  destination. — In  an 
action  by  a  passenger  against  a  carrier 
for  having  been  carried  beyond  the  point 
of  destination,  mental  suffering  is  an  ele- 
ment   of    compensatory    damages.      Mem- 
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the  authorities,  however,  sustain  the  rule  that  it  is  essential  to  the  recovery  of 
damages  for  mental  suffering  that  such  suffering  should  be  the  natural  and  proxi- 
mate result  of  the  injury  for  w^hich  the  suit  is  brought.®^ 

§  3391.  Special  Damage  Dependent  on  Knowledge  of  Circum- 
stances.— In  an  action  against  a  carrier  for  breach  of  its  contract  of  transpor- 
tation, the  general  rule  is  that  special  damages  suffered  by  the  passenger  can 
not  be  recovered  except  upon  proof  that  the  carrier  had  notice,  at  the  time  of 
the  contract,  of  the  special  circumstances  out  of  which  such  damages  arose.** 


phis,  etc.,  Packet  Co.  v.  Nagel,  15  Ky.  L. 
Rep.  742. 

Where  plaintiff  is  carried  beyond  her 
destination  by  no  fault  of  her  own,  but 
by  failure  of  the  carrier's  agent  to  perform 
his  duty,  the  company  is  liable  in  dam- 
ages for  whatever  vexation,  and  anxiety 
she  may  have  suffered  in  consequence  of 
such  wrongful  act  in  returning  to  the 
point  of  destination.  Louisville,  etc.,  R. 
Co.  V.  Quick,  38  So.  14,  125  Ala.  553. 

A  young  girl  about  eight  years  of  age, 
being  carried  about  one  mile  beyond  her 
destination,  and  put  off  at  a  place  with 
which  she  is  not  familiar,  would  naturally 
be  frightened  by  her  condition  and  sur- 
roundings, and  for  damages  resulting 
from  such  fright,  a  recovery  may  be  had. 
East  Tennessee,  etc.,  R.  Co.  v.  Lockhart, 
79  Ala.  315. 

But  in  Georgia  it  has  been  held  that 
damages  for  mental  anguish  or  wounded 
feelings  arising  solely  from  the  circuni- 
stance  that  the  passenger  has  been  negli- 
gently carried  beyond  his  destination  are 
not  recoverable,  where  he  has  sustained 
no  injury  to  his  person  or  his  purse  by  re- 
ceiving bodily  hurt  or  being  subjected  to 
insult,  abuse,  or  humiliation.  Sappington 
V.  Atlanta,  etc.,  R.  Co.,  127  Ga.  178,  56  S. 
E.  311. 

63.  Mental  suffering  held  not  the  nat- 
ural and  proximate  result  of  injury  com- 
plained of. — Where  defendant's  conductor 
failed  to  give  plaintiff's  wife  a  slip  au- 
thorizing the  next  conductor  to  transport 
the  wife  to  her  destination,  whereby  such 
second  conductor  failed  to  honor  her  mile- 
age ticket,  defendant  was  not  liable  for 
the  mental  suffering  arising  out  of  the 
fact  that  the  wife  was  compelled  to  bor- 
row the  sum  of  $3  from  a  fellow  passen- 
ger in  order  to  complete  her  journey;  the 
injury  resulting  therefrom  not  being  one 
which  the  first  conductor  would  be  likely 
to  have  foreseen  would  result  from  his 
negligent  omission  to  give  the  slip.  Judg- 
ment 91  S.  W.  621,  reversed  in  Missouri, 
etc.,  R.  Co.  V.  Welch,  100  Tex.  118,  94  S. 
W.   333. 

In  an  action  against  a  carrier  for  carry- 
ing plaintiff  beyond  her  destination,  the 
anxiety  caused  by  her  exposure  to  rain 
and  cold  after  being  returned  to  her  desti- 
nation are  not  proper  elements  of  dam- 
age. Louisville,  etc.,  R.  Co.  v.  Quick,  28 
So.-  14,  125  Ala.  553. 
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In  an  action  against  a  carrier  for  breach 
of  a  contract  to  carry  a  passenger  to  his 
destination,  damages  for  anxiety  on  the 
part  of  the  passenger,  caused  by  the  de- 
lay, are  not  recoverable.  Turner  v.  Great 
Northern  R.  Co.,  46  Pac.  243,  15  Wash. 
213,  55  Am.  St.  Rep.  883,  5  Am.  &  Eng.  R. 
Cas.,  N.  S.,  238. 

Where  a  railway  passenger  is  wrong- 
fully refused  transportation  he  is  entitled 
only  to  nominal  damages  and  costs, 
where  he  suffers  no  actual  injury  except- 
ing claimed  mental  anguish  on  account  of 
being  separated  from  his  family.  St. 
Louis,  etc.,  R.  Co.  v.  Groce,  99  Ark.  420, 
138  S.  W.  879. 

Plaintiff  was  delayed  eight  or  ten  hours 
in  his  journey  which  he  was  making  to 
see  a  sick  brother.  Held,  that  mental  suf- 
fering caused  by  delay  in  seeing  his 
brother  was  too  remote  to  be  considered 
as  an  element  of  damage.  Hot  Springs  R. 
Co.  V.  Deloney,  45  S.  W.  351,  65  Ark.  177, 
67  Am.  St.  Rep.  913. 

Nervous  prostration  held  not  the  natu- 
ral and  probable  consequence  of  carrier's 
negligence. — Plaintiff  and  two  small  chil- 
dren were  compelled  on  a  dark  night  to 
alight  from  defendant's  train  away  from 
the  station,  so  that  a  cattle  guard  was  be- 
tween them  and  the  depot,  and  the  brake- 
man  informed  plaintiff  that  she  would 
have  to  cross  the  cattle  guard.  A  friend 
of  plaintiff  saw  her  alight,  and,  when  the 
train  passed,  assisted  her  across  the  cattle 
guard,  and  accompanied  her  to  her  fa- 
ther's house.  Plaintiff  was  acquainted  in 
the  village,  and  knew  the  location  of  the 
depot.  Held,  that  nervous  prostration,  al- 
leged to  have  been  caused  by  reason  of 
the  fright  which  plaintiff  sustained  on  dis- 
covering that  she  had  to  cross  the  cattle 
guard,  was  not  the  natural  and  probable 
consequence  of  defendant's  negligence. 
St.  Louis,  etc.,  R.  Co.  v.  Bragg,  64  S.  W. 
226,  69  Ark.  402,  86  Am.  St.   Rep.  206. 

84.  Special  damages  recoverable  only 
where  carrier  had  notice  of  the  special 
circumstances. — Martin  v.  Southern  Rail- 
way, 89  S.  C.  32,  71  S.  E.  236.  See,  also. 
Story  V.  Norfolk,  etc.,  R.  Co.,  133  N.  C. 
59,  45  S.  E.  349. 

In  an  action  against  a  carrier  for  fail- 
ing to  stop  its  train  at  a  passenger's  des- 
tination, the  testimony  of  the  passenger 
that,  when  he  paid  the  fare  to  the  ticket 
collector,  he  stated  that  he  wanted  to  go 
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Where  a  carrier  fails  to  stop  its  train  to  take  up  a  passenger  at  a  flag  station, 
there  can  be  no  recovery  for  any  increased  injury  or  suffering  arising  from  the 
passenger's  illness,  in  the  absence  of  notice  thereof  to  the  carrier.^s  In  order 
to  hold  a  carrier  for  damages  beyond  those  that  accrue  from  his  negligent  delay 
naturally  and  in  the  order  of  things,  he  must  be  informed  of  the  special  circum- 
stances which  make  promptness  on  his  part  important  to  the  passenger  and  which 
may  occasion  exceptional  damages  as  the  result  of  the  delay.  In  other  words,  both 
parties  to  the  contract  myst  be  fully  informed  as  to  the  circumstances  and  the 
reasons  why  it  is  important  to  the  passenger  to  arrive  at  his  destination  on  or 
about  schedule  time.''*  Thus,  where  a  carrier  had  no  notice  of  the  special  en- 
gagements or  business  of  a  passenger,  it  is  not  responsible  for  a  delay  in  his 
transportation  which  might  have,  if  such  a  notice  had  been  given  in  time,  been 
avoided. 6'  Where  a  passenger  is  carried  beyond,  and  put  off  at  a  place  other 
than  his  destination,  the  carrier  is  not  liable  in  damages  for  any  injury  to  him 
after  he  has  left  the  train,  which  is  not  the  natural  and  probable  result  of  its 
putting  him  off  where  it  did,  and  which  arises  from  circumstances  of  which  it 
had  no  knowledge.''^     But  where  a  passenger  is  negligently  carried  past  his  sta- 


te the  station  of  his  destination,  did  not 
alone  show  that  the  carrier  had  notice  of 
the  passenger's  special  business  engage- 
ment there,  and  evidence  of  loss  arising 
from  his  failure  to  meet  the  business  en- 
gagement was  properly  excluded  under 
the  rule  that  special  damages  are  recover- 
able only  on  c^llegation  and  proof  that  the 
carrier  had  notice  of  the  special  circum- 
stances at  the  time  of  the  contract.  Mar- 
tin V.  Southern  Railway,  89  S.  C.  33,  71  S. 
E.  236. 

65.  Failure  to  stop  at  flag  station — In- 
creased injury  arising  from  illness. — Ber- 
ley  V.  Seaboard,  etc..  Railway,  83  S.  C. 
411,  65  S.  E.  456.  See,  also,  Story  v.  Nor- 
folk, etc.,  R.  Co.,  133  N.  C.  59,  45  S.  E. 
349.  But  see  Louisville,  etc.,  R.  Co.  v. 
Roney   (Ky.),  127  S.  W.  158. 

66.  When  special  damages  resulting 
from  delay  are  recoverable. — North  Amer- 
ican Transp.,  etc.,  Co.  v.  Morrison,  178 
U.  S.  262,  20  S.  Ct.  869,  44  E.  Ed.  1061; 
Booth  V.  Spuyten,  etc..  Mill  Co.,  60  N.  Y. 
487;  Cooley  v.  Pennsylvania  R.  Co.,  40 
Misc.  Rep.  239,  81  N.  Y.  ,S.  692;  DeLeon 
V.  McKernan,  25  Misc.  Reo.  182,  54  N.  Y. 
S.  167. 

Where  a  railroad  company  merely 
contracts  to  furnish  transportation,  with- 
out being  notified  what  the  trip  is  for,  the 
measure  of  damages  for  its  negligent  de- 
lay in  furnishing  it  is  merely  compensa- 
tion for  the  loss  of  time  and  for  any  ex- 
penses incurred  during  the  delay.  Illi- 
nois Cent.  R.  Co.  V.  Head,  84  S.  W.  751, 
27  Ky.  L.  Rep.  270,  119  Ky.  809,  15  R.  R. 
R.  283,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  283. 

67.  Georgia  R.  Co.  v.  Hayden,  71  Ga. 
518,  51  Am.  Rep.  274.  In  this  case  it  ap- 
peared that  a  theatrical  manager  pur- 
chased tickets  for  himself  and  troupe 
over  a  railroad,  at  the  terminus  of  which 
they  were  to  take  a  connecting  train  and 
proceed  to  a  point  at  which  a  performance 
was  to  be  given;  and  that  there  had  been 
tickets  sold  to  such  performance.  There 
had   been   a    collision    of   other   trains    on 


the  first  railroad,  and  plaintifif's  train  was 
delayed,  so  as  to  miss  connection  with 
the  next  train,  and  plaintiff  failed  to 
reach  his  destination,  and  the  amount  re- 
ceived for  the  tickets  sold  was  refunded. 
At  the  point  of  delay,  late  at  night,  plain- 
tiff first  notified  the  carrier  by  telegram 
of  his  arrangements,  but  it  did  not  appear 
that  the  telegram  was  received  in  time  to 
remedy  the  situation.  It  was  held  that  the 
damages  resulting  from  the  character  of 
the  business  of  the  passenger,  being  un- 
known to  the  carrier  contracting  with 
him,  were  too  remote  to  be  recovered. 

The  mere  fact  that  a  railroad  passenger 
agent  knows  that  a  theatrical  troupe  tak- 
ing passage  expects  to  play  at  its  desti- 
nation at  a  certain  time  does  not  make 
loss  of  profits  on  such  engagement  an 
element  of  damages  where  the  train  is 
delayed  by  accident.  Southern  R.  Co.  v. 
Myers,   87   Fed.   149,  32   C.   C.   A.   19. 

Where  a  carrier's  ticket  agent  is  fully 
and  repeatedly  informed  that  it  is  nec- 
essary for  one  and  his  attorneys  to  be  in 
attendance  at  a  certain  place  by  a  certain 
time  on  a  matter  of  importance,  and  that 
if  they  can  not  so  arrive  by  his  road  they 
will  go  by  another,  and  he  guarantees 
connection  at  B.,  and  consequent  season- 
able arrival  at  destination,  the  expense  of 
a  special  train  from  B.,  to  overtake  the 
train,  which  had  left  there  before  their 
arrival,  was  in  the  contemplation  of  the 
parties  when  making  the  contract,  so  as 
to  be  recoverable  as  damages.  Hayes  v. 
Wabash  R.  Co.,  128  N.  W.  217,  163  Mich. 
174,  31  L.  R.  A.,  N.  S.,  229. 

68.  Injury  to  passenger  carried  beyond 
destination  after  he  has  left  train. — Cen- 
tral, etc.,  R.  Co.  V.  Dorsey,  116  Ga.  719, 
42  S.  E.   1024. 

Where  a  female  passenger  on  a  railroad 
was  carried  beyond  her  station,  and  the 
train  stopped  near  the  next  station,  and 
the  passenger  walked  at  night  and  with- 
out escort  through  the  town  to  the  house 
of  a  friend,  it  was  held  that  she  could  not 
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tion,  and  is  compelled  to  remain  in  a  cold,  unlighted  depot  for  several  hours, 
when  he  drives  to  the  place  where  he  desired  to  stop,  and  from  the  exposure 
sustains  severe  injuries,  the  carrier  is  liable  for  any  injuries  which  it  should  have 
reasonably  foreseen  would  have  resulted  from  the  exposure  incident  to  his  re- 
turn."" 

§§  3392-3399.  Exemplary  or  Punitive  Damages— §  3392.  In 
General. — In  an  action  by  a  passenger  against  a  carrier  for  breach  of  its  ob- 
ligations as  such,  exemplary  or  punitive  damages  are  not  recoverable  for  mere 
neglect  of  duty  unaccompanied  l3y  circumstances  of  aggravation.'^"     But  where 


show  that  she  was  frightened  by  hearing 
loud  voices  of  negro  men  who  were  walk- 
ing behind  her,  unless  it  also  appeared 
that  the  locality  was  one  in  which  such 
occasion  for  fright  was  likely  to  occur, 
and  that  the  railroad  company  had  notice 
of  this.  Central,  etc.,  R.  Co.  v.  Dorsey, 
42  S.  E.  1034,  116  Ga.  719.  See,  also,  S. 
C,    113    Ga.   564,    38    S.    E.    958. 

But  in  an  action  for  carrying  a  passen- 
ger past  her  destination,  damages  for  a 
miscarriage  resulting  from  her  difficulties 
in  reaching  home,  were  held  to  be  recov- 
erable, though  notice  of  her  condition 
was  not  brought  home  to  defenadnt. 
Louisville,  etc.,  R.  Co.  v.  Roney  (Ky.), 
137    S.   W.   158. 

69.  St.  Louis,  etc.,  R.  Co.  v.  Ricketts,  70 
S.  W.   315,  96  Tex.   68. 

70.  Exemplary  damages  not  recoverable 
for  mere  neglect  of  duty. — Southern  R. 
Co.  V.  Kendrick,  40  Miss.  374,  90  Am. 
Dec.  333. 

In  an  action  by  a  passenger  against  a 
common  carrier  for  neglect  of  duty,  a 
mere  neglect  of  duty,  unattended  with 
any  circumstances  of  insult,  of  aggrava- 
tion of  feelings,  of  injury  to  th"e  person 
or  property  of  the  passenger,  or  of  bodily 
or  mental  suffering,  will  not  justify  ex- 
emplary damages.  Southern  R.  Co.  v. 
Kendrick,  40  Miss.  374,  90  Am.   Dec.  333. 

In  the  absence  of  recklessness,  willful- 
ness, or  insult,  a  railroad  company  is  not 
liable  to  a  passenger  for  exemplary  dam- 
ages. Chicago  R.  Co.  v.  Scurr,  59  Miss. 
456,   43   Am.    Rep.   373. 

Error  in  issuing  round  trip  ticket. — The 
error  of  a  railway  ticket  agent  in  issuing 
a  round  trip  excursion  ticket,  so  that  the 
same  will  be  void  for  return  passage  after 
a  day  prior  to  its  issuance  is  not  such 
gross  negligence  as  warrants  the  imposi- 
tion of  punitive  damages,  when  the  ticket 
was  issued  on  a  call  involving  great  haste, 
and  was  taken  from  him  by  the  pur- 
chaser while  he  was  looking  it  over  to 
correct  errors.  Illinois  Cent.  R.  Co.  v. 
Moore,  79   Miss.   766,   31   So.   436. 

Failure  to  stop  train  a  sufficient  time  to 
allow  passenger  to  board  it. — In  Memphis, 
etc.,  R.  Co.  V.  Green,  52  Miss.  779,  it  ap- 
peared that  plaintiff  purchased  from  de- 
fendant carrier  a  ticket  entitling  him  to  a 
passage  on  its  train  from  S.  to  C.  He  was 
at  the  depot  at  train  time,  as  indicated  by 
the   schedule.     The   train   ran   sixty  yards 


beyond  the  platform,  halted  only  a  mo- 
ment, not  long  enough  to  afford  him  time 
lO  get  aboard.  A  frcighl  train  arrived  on 
the  saine  day,  and  conveyed  him  to  his 
destination.  No  damages  were  proved  ex- 
cept disappointment,  delay,  and  inconve- 
nience. It  was  held  that  punitive  dam- 
ages could  not  be  recovered. 

Where  a  passenger  having  purchased  a 
ticket  succeeded  in  getting  her  oldest 
child  on  the  train  while  it  stopped  at  a 
depot,  when  the  train  moved  out  and  left 
her  and  the  other  two  children,  and  on 
discovering  the  child  on  board  the  train 
was  stopped  100  to  200  yards  from  the 
depot,  and  the  child  was  put  off,  and  no 
endeavor  was  made  to  run  the  train  back, 
nor  did  the  passenger  make  any  effort  to 
get  to  the  train  when  it  stopped,  she  was 
not  entitled  to  exemplary  damages  from 
the  railroad  company.  Choctaw,  etc.,  R. 
Co.  V.  Cantwell,  78  Ark.  331,  95  S.  W.  771. 

Failure  to  wait  for  passenger  where 
wreck  necessitates  change  of  trains. — A 
wreck  necessitated  passengers  walking 
about  one  hundred  yards.  Plaintiff,  a  pas- 
senger, with  her  infant,  was  twice  noti- 
fied by  the  conductor  to  alight,  but,  being 
reluctant  to  wait  in  the  open  air,  remained 
with  an  acquaintance  who  had  offered  to 
assist  her  off,  and  across  to  the  other 
train  on  its  arrival.  He  was  a  claim  agent 
of  the  road,  but  had  nothing  to  do  with 
the  operating  ot  the  train.  Her  train  had 
occasion  to  back  some  distance,  and  on 
its  return  the  other  train  had  come.  She 
hurried  to  reach  it,  but  failed,  and  had  to 
return  home  on  the  same  train,  about 
twenty  miles.  The  conductor  knew  she 
was  being  left,  but  being  behind  time, 
did  not  wait  for  her.  There  was  no  rude- 
ness on  his  part,  and  only  slight  discom- 
fort and  disappointment  on  her  part  were 
shown.  It  was  held  that  the  carrier  was 
not  liable  for  punitive  damages.  Ala- 
bama, etc.,  R.  Co.  V.  Purnell,  69  Miss. 
653,  13   So.  472. 

Directing  passenger  into  car  which  is 
left  standing  when  train  leaves. — Where 
a  passenger  who  has  procured  a  ticket  for 
himself  and  family  is  by  the  negligent 
mistake  of  one  of  the  employees  of  the 
railroad  directed  into  a  car  which  is  cut 
off  and  left  standing  when  the  train  leaves, 
one  of  his  children  with  him  being  sick 
at  the  time,  he  is  entitled  to  compensa- 
tory, but  not  punitive  damages.     Norfolk, 
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the  carrier  or  its  agents  or  employees  are  guilty  of  willful,  reckless,  or  wanton 
negligence,  or  if  their  negligence  is  accompanied  by  wanton  or  malicious  acts 
or  insulting  language,  exemplary  or  nunitive  damages  may  be  recovered  there- 
forJi 


etc.,  R.  Co.  V.  Lipscomb,  90  Va.  137,  17 
S.  E.  809,  20  L.  R.  A.  817. 

Removal  to  inferior  car  of  passenger 
having  a  first  class  ticket. — Punitive  dam- 
ages are  not  recoverable  by  a  man  who, 
haying  paid  for  a  first  class  ticket  on  a 
train,  was  removed  politely,  and  without 
unnecessary  force,  to  an  mferior  car,  in 
which  all  men  unaccompanied  bj'  ladies 
were  compelled  to  ride.  Holmes  v.  Car- 
olina Cent.  R.  Co.,  94  N.  C.  318. 

Taking  up  round  trip  ticket  without  re- 
turning return  ticket. — Where  a  conductor, 
through  inadvertance,  took  up  a  passen- 
ger's round  trip  ticket  without  returning 
the  return  ticket,  and  there  was  no  wan- 
tonness and  disregard  of  the  passenger's 
rights,  the  carrier  was  liable  onlj'  for  ac- 
tual damages.  Illinois  Cent.  R.  Co.  v. 
Dodds  (Miss.),  53  So.  409. 

Mistaken  direction  of  conductor  as  to 
passenger's  station. — A  passenger  who 
gets  off  at  the  wrong  station  in  reliance 
on  the  mistaken  assurance  and  direction 
of  the  conductor,  who  was  new  to  the 
line,  is  not  entitled  to  punitive  damages. 
Tennessee  Cent.  R.  Co.  v.  Brasher,  97  S. 
W.   349,  29   Ky.   L.   Rep.   1277. 

Putting  passenger  off  at  wrong  station. 
— It  was  necessary  that  plaintiff  and  her 
five  year  and  nine  month  old  children 
change  cars  at  H.,  and  she  testified  that 
on  approaching  a  certain  station  the  flag- 
man told  her  it  was  H.,  and  politely  as- 
sisted her  to  alight,  but  the  flagman  testi- 
fied that  she  was  standing  in  the  aisle 
preparing  to  alight  when  he  called  the 
station,  and  assisted  her  to  alight  without 
knowing  her  destination.  The  station 
where  plaintiff  got  off  was  not  H.,  and 
when  she  discovered  the  mistake  she, 
with  her  children,  was  driven  back  to 
the  station,  where  she  boarded  the  train, 
and  on  the  next  day  went  to  her  destina- 
,tion  on  the  same  ticket  she  had  used  be- 
fore. Held,  in  an  action  for  damages  for 
being  put  off  at  the  wrong  station,  that 
plaintiff  could  not  recover  punitive  dam- 
ages. Yazoo,  etc.,  R.  Co.  v.  Hughes 
(Miss.),  50  So.  627. 

Failure  to  carry  passenger  having  ex- 
cursion ticket  back  to  starting  point. — 
Exemplary  damages  will  not  be  awarded 
against  a  railway  company  because,  by 
reason  of  a  breaking  down  of  a  defective 
engine,  it  failed  to  carry  a  passenger  to 
whom  it  had  sold  an  excursion  ticket 
back  to  his  starting  point,  though  the 
company's  equipments  were  inadequate, 
as  the  passenger's  action  is  ex  contractu, 
and  not  in  tort,  no  personal  injury  or 
indignity  being  inflicted  on  him.  Hansley 
V.  Jamesville,  etc.,  R.  Co.,  117  N.  C.  565, 
23   S.   E.  443,   32   L.   R.  A.   543,   53   Am.   St. 


Rep.  600;  S.  C,  115  N.  C.  602,  20  S.  E. 
528,  44  Am.  St.  Rep.  474,  32  L.  R.  A.  543, 
distinguishing  Purcell  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  414.  12  S.  E.'954,  12  L. 
R.   A.    113. 

71.  When  negligence  or  wrongful  acts 
of  carrier  or  its  servants  will  warrant  al- 
lowance of  exemplary  damages. — Chicago 
R.  Co.  V.  Scurr,  59  Miss.  456,  42  Am.  Rep. 
373. 

Insults  by  carrier's  employees  and  other 
persons.— The  conductor  of  a  train  re- 
fused to  allow  a  woman  to  proceed  to 
her  destination  unless  she  would  pay  her 
fare,  her  through  ticket  having  been  taken 
up  by  another  conductor.  Having  no 
money,  she  was  unable  to  do  this,  and 
was  therefore  compelled  to  leave  the  train, 
and  spend  the  night  in  a  depot,  where 
she  was  insulted,  both  by  an  employee  of 
the  carrier  and  by  others.  Held,  that  the 
passenger  might  recover  punitive  dam- 
ages if  any  of  the  carriers  agents  or  em- 
ployees, on  duty  as  such,  were  insulting 
in  conduct  or  manner  towards  the  pas- 
senger while  she  was  in  or  about  the  car- 
rier's train  or  depot,  or  if  the  carrier  will- 
fully exposed  her  to  insults  of  other  per- 
sons in  its  depot.  Louisville,  etc.,  R.  Co. 
V.  Grundy,  12  Ky.  L.  Rep.  293. 

Failure  to  hold  train  after  promising  to 
do  so. — Exemplary  damages  can  be  re- 
covered against  a  railroad  where  the  con- 
ductor of  its  passenger  train,  on  being 
told  by  the  station  agent  that  he  had 
checked  plaintiff's  baggage,  but  had  not 
had  time  to  get  him  a  ticket,  and  that 
plaintiff  would  pay  him  on  the  train,  told 
the  agent  to  sell  plaintiff  a  ticket,  and  he 
would  hold  the  train,  and  then,  when  they 
were  in  the  station  getting  the  ticket, 
wantonly  and  willfully  caused  the  train  to 
leave.  Gillman  v.  Florida,  etc.,  R.  Co.,  31 
S.  E.  224,  53  S.  C.  210. 

Failure  to  give  transfer  tickets  and 
compelling  passengers  to  leave  car. — 
Plaintiff  and  wife  purchased  tickets  in  a 
horse  car  for  their  place  of  destination, 
before  reaching  which  it  was  necessary 
to  make  a  transfer.  They  were  trans- 
ferred personally  by  the  conductor  of  the 
first  car,  but  .were  given  no  transfer  tick- 
ets, nor  did  they  know  any  were  neces- 
ary,  and  for  their  refusal  to  pay  in  the 
second  car  they  were  compelled  to  get 
off  in  the  mud,  and  in  presence  of  a  num- 
ber of  people.  Held,  that  exemplary 
damages  were  recoverable  against  the 
company.  City,  etc.,  R.  Co.  v.  Brauss,  70 
Ga.  368,  18  Am.  &  Eng.  R.  Cas.  324. 

Willfully  refusing  to  give  information 
as  to  change  of  cars. — Where  a  carrier's 
employees  willfully  refuse  to  give  a  pas- 
senger    information     requested     as    to    a 
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§  3393.  Failure  to  Stop  Train  or  Car  at  Station  or  Where  Proper 
Signal  Is  Given. — A  railroad  company  is  liable  for  punitive  damages,  if  it  will- 
fully fails  to  stop  for  passengers  at  a  regular  station  J  ^  And  exemplary  or  puni- 
tive damages  may  be  recovered  from  a  railroad  company  if  its  employees  will- 
fully,, maliciously,  wantonly,  recklessly,  or  capriciously  fail  to  stop  a  train  when 
signaled,  at  a  station  where  trains  should  stop  on  signal.''^  But  such  damages 
are  not  recoverable  where  the  neglect  of  the  carrier's  employees  to  stop  the 
train  on  signal  at  such  a  station  is  not  willful,  malicious,  wanton,  reckless  or 
capricious.''*  Where  an  employee  of  a  street  railroad  company  fails  to  stop  a 
car  on  proper  signal  from  a  person  at  a  crossing,  and  afterwards  jeers  at,  in- 
sults, and  ridicules  such  person,  who  has  become  a  passenger  on  the  return  trip, 
the  jury  are  authorized,  in  assessing  the  damages,  to  allow,  not  only  just  com- 
pensation for  the  injury,  but  to  inflict  a  proper  punishment  for  the  company's 
disregard  of  public  duty.''^ 

§  3394.  Refusal  of  Transportation. — Exemplary  damages  are  not  re- 
recoverable  for  the  refusal  of  a  carrier  through  a  mistake  of  its  servants  to  re- 


change  of  cars,  the  passenger  may  recover 
exemplary  damages.  Lilly  v.  St.  Louis, 
etc.,  R.  Co.,  122  Pac.  502,  31  Okla.  521, 
39  L.  R.  A.,  N.  S.,  663. 

Willfully  causing  passenger  to  leave 
train  at  place  other  than  that  agreed  on. 
— iWhere  a  conductor  willfully  causes  a 
passenger  to  leave  the  train  at  a  danger- 
ous place  in  the  nighttime,  the  same  be- 
ing a  place  other  than  that  at  which  he 
has  agreed  to  stop  and  allow  her  to  alight, 
the  carrier  will  be  liable  for  punitive  dam- 
ages. Williamson  v.  Central,  etc.,  R.  Co., 
56  S.  E.  119,  127   Ga.  125. 

Obstruction  of  way  from  train  and  ma- 
licious conduct  of  carrier's  servants. — As 
a  pas.senger  leaving  a  train  at  a  station 
is  entitled  to  an  unobstructed  way  to  the 
waiting  room  for  shelter,  she  may  re- 
cover damages  for  injuries  from  exposure 
to  a  rain  stonn  by  reason  of  the  fact 
that  the  way  was  obstructed  by  a  freight 
train;  and  where  she  was  laughed  at  and 
tantalized  by  defendant's  servants  on  the 
train  while  exposed  to  the  storm,  an  in- 
struction authorizing  punitive  damages  is 
proper.  Louisville,  etc.,  R.  Co.  v.  Keller, 
104  Ky.  768,  30  Ky.  L.  Rep.  957,  47  S.  W. 
1072. 

72.  Failure  to  stop  at  a  regular  station. 
— Purcell  V.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  414,  12  S.  E.  954,  12  L.  R.  A.  113. 

73.  Failure  to  stop  train  on  signal. — 
Wilson  V.  New  Orleans,  etc.,  R.  Co.,  63 
Miss.  353;  Southern  R.  Cn.  v.  Lanning, 
83  Miss.  161,  35  So.  417;  Willaims  v.  Car- 
olina, etc.,  R.  Co.,  57  S.  E.  316,  144  N. 
C.  498,  13  L.  R.  A.,  N.  S.,  191,  13  Am.  & 
Eng.  Ann.  Cas.  1000;  Milhouse  v.  South- 
ern Railway,  53  S.  E.  41,  72  S.  C.  443, 
110  Am.  St.   Rep.   620. 

74.  Yazoo,  etc.,  R.  Co.  v.  Mitchell,  83 
Miss.  179,  35  So.  339;  Southern  R.  Co.  v. 
Lanning,  83  Miss.  161,  35   So.  417. 

Where  a  person  intending  to  take  pas- 
sage on  a  train  presents  himself  at  a 
flag  station  a  reasonable  time  before  the 
train  is  due,  and  by  reason  of  the  negli- 


gence of  the  engineer  in  not  keeping  a 
proper  lookout  he  failed  to  see  his  signal 
and  stop  the  train,  such  person  is  entitled 
to  the  actual  damages  resulting  from  the 
failure  to  stop  the  tram,  but  not  punitive 
damages.  Williams  v.  Carolina,  etc.,  R. 
Co.,  57  S.  E.  316,  144  N.  C.  498,  12  L.  R. 
A.,  N.  S.,  191,  12  Am.  &  Eng.  Ann.  Cas. 
1000. 

In  an  action  against  a  railroad  company 
for  damages  for  failure  to  stop  and  take 
up  passengers  at  a  flag  station,  it  was 
error  to  charge  that  an  award  of  puni- 
tive damages  might  be  made  if  the  en- 
gineer could,  by  the  exercise  of  ordinary 
care  and  diligence,  have  seen  the  signal 
to  stop  and  understood  it.  St.  Louis, 
etc.,  R.  Co.  V.  Garner,  96  Miss.  577,  51 
So.  273. 

In  an  action  for  damages  for  defend- 
ant's failure  to  stop  its  railway  train  at 
a  flag  station  in  response  to  plaintiff's 
signal,  it  was  proper  to  refuse  to  submit 
to  the  jury  the  question  of  punitive  dam- 
ages, in  the  absence  of  evidence  sufficient 
to  authorize  a  finding  that  the  engineer 
saw  him,  and  intentionally  ran  by,  in  vio- 
lation of  defendant's  duty  to  the  public 
and  of  plaintiff's  rights.  Thomas  ■;'. 
Southern  R.  Co.,  30  S.  E.  343,  133  N.  C. 
1005. 

Where,  in  an  action  by  a  passenger  for 
the  failure  of  a  railroad  trr.in  to  stop  at  a 
flag  station,  it  appeared  that  the  con- 
ductor did  not  see  the  passenger's  signal, 
and  that  the  engineer  stopped  a  short 
distance  beyond  the  station  in  response 
to  a  signal  which  had  been  given  without 
his  knowledge  to  enable  a  passenger  to 
alight,  and  that  he  started  the  train  in 
obedience  to  the  signal  of  the  conductor, 
after  such  passenger  had  alighted,  believ- 
ing plaintiff  boarded  the  train,  it  was  er- 
ror to  submit  the  question  of  punitive 
damages  to  the  jury.  Yazoo,  etc.,  R.  Co. 
V.  Eaust  (Miss.),  33  So.  9. 

75.  Failure  to  stop  street  car  at  crossing 
on  proper  signal. — Jackson  Elect.  R.,  etc., 
Co.  V.  Lowry,  30  So.  634,  79  Miss.  431. 
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ceive  a  person  holding  a  ticket  for  passage  on  its  trainsJ®  Nor  are  such  dam- 
ages recoverable  in  a  suit  by  a  passenger  to  recover  for  the  refusal  of  a  con- 
ductor, when  he  boarded  the  train,  to  honor  the  return  coupon  of  a  ticket,  thereby 
causing  him  to  remain  until  a  later  train,  on  which  it  was  acceptedJ''^  But 
if  the  refusal  to  receive  on  a  train  a  person  who  has  a  ticket,  and  is  sober,  is  at- 
tended with  undue  force,  calculated  to  humiliate  him,  or  accompanied  with  mal- 
ice or  other  willful  wrong,  the  jury  may  award  exemplary  damagesJ^ 

§  3395.  Delay  in  Transportation. — For  delay  in  transportation,  a  pas- 
senger is  not  entitled  to  exemplary  damages,  unless  the  carrier's  conduct  was 
willful,  malicious,  or  wantonJ^ 

§  3396.  Failure  to  Carry  to  Destination. — Exemplary  or  punitive  dam- 
ages are  not  recoverable  for  failure  to  carry  a  passenger  to  his  destination  if  the 
conduct  of  the  carrier  or  its  employees  was  not  willful,  malicious,  or  wanton.*'' 
But  if,  in  such  case,  the  conduct  of  the  carrier  or  its  employees  was  such  as  to 
show  a  wanton  or  willful  disregard  of  duty  to  the  passenger,  exemplary  dam- 
ages may  be  awarded.*^ 


76.  Refusal  of  transportation. — Hughes 
V.  Western  Railroad,  61  Ga.  131;  Coins  v. 
Western   Railroad,   68   Ga.  190. 

77.  Coins  V.  Western  Railroad,  68  Ga. 
190. 

78.  Story  v.  Norfolk,  etc.,  R.  Co.,  45  S. 
E.   349,   133    N.   C.  59. 

79.  Delay  in  transportation. — Miller  v. 
Southern  R.  Co.,  69  S.  C.  116,  48  S.  E. 
99;  Fort  v.  Southern  Railroad,  64  S.  C. 
423,  42  S.  E.  196;  Black  v.  Charleston,  etc., 
R.  Co.,  87  S.  C.  241,  69  S.  E.  230,  31  L.  R. 
A.,  N.  S.,  1184. 

A  party  purchasing  transportation  from 
a  railroad,  who  was  delayed  on  the  way 
by  reason  of  a  washout  known  to  the 
railroad  agent  at  the  time  the  ticket  was 
bought,  and  by  the  change  in  the  route 
of  a  certain  train,  noncontinuance  of  an- 
other, and  the  wrong  directions  of  agents, 
so  that  he  reached  his  destination  four 
daj'S  late,  can  recover  only  the  actual 
damages  suffered,  and  not  exemplary  dam- 
ages. Illinois  Cent.  R.  Co.  v.  Pearson,  31 
So.  435,  80  Miss.  26. 

A  passenger,  on  a  mixed  freight  and 
passenger  train,  takes  passage  subject  to 
the  delays  incident  to  such  trains,  and  for 
any  unreasonable  delay  he  may  recover 
actual  damages;  but  where  there  was 
nothing  to  show  that,  when  he  was  ac- 
cepted, the  conductor  knew  or  had  rea- 
sonable cause  to  believe  that  he  would 
not  be  able  to  run  his  train  that  night,  or 
that  he  would  be  ordered  to  lie  over  at  an 
intermediate  point,  punitive  damages  could 
not  be  awarded  because  of  a  delay  caused 
by  an  order  to  lie  over  at  such  point. 
Black  V.  Charleston,  etc.,  R.  Co.,  69  S.  E. 
230,  87  S.  C.  241,  31  L.  R.  A.,  N.  S.,  1184. 
See,  also.  Fort  v.  Southern  Railroad,  64 
S.    C.    423,   42    S.   E.    196. 

80.  Failure  to  carry  to  destination. — 
Plaintiff  purchased  a  ticket,  and  boarded 
a  mixed  train,  and  was  carried  near  his 
destination,  when  the  conductor  received 
orders  to  take  the  engine  back,  which  he 
did.     Before   it   returned,   plaintiff  walked 


about  a  mile  to  his  destination.  Held 
that,  there  being  no  proof  of  willfulness, 
wantonness,  or  rudeness,  plaintiil  was  not 
entitled  to  exemplary  damages.  Fort  v. 
Southern  Railroad,  42  S.  E.  196,  64  S.  C. 
423. 

There  being  no  evidence  that  the  train 
operatives  were  guilty  of  willfulness  or 
conscious  indifference  to  circumstances 
from  which  malice  could  be  inferred  in 
setting  down  plaintiffs  before  reaching 
their  destination,  punitive  damages  could 
not  be  recovered.  St.  Louis,  etc.,  R.  Co. 
V.   Pearson,   88   Ark.  200,  114  S.  W.  211. 

Where  plaintiff,  having  been  compelled 
to  debark  from  defendant's  train  short  of 
his  desired  destination,  suffered  no  other 
injury  than  an  expenditure  of  50  cents  for 
a  hack,  and  the  conductor's  act  in  com- 
pelling such  debarkation  was  not  attended 
with  any  element  of  aggravation,  but  was 
due  to  a  mere  unintentional  error  of  judg- 
ment, plaintiff  could  not  recover  punitive 
damages.  Cook  v.  Southern  R.  Co.,  153 
Ala.  118,  45  So.  156. 

81.  Fort  V.  Southern  Railroad,  64  S.  C. 
423,    42    S.    E.    196. 

Where,  in  an  action  for  leaving  plain- 
tiff, a  passenger,  at  a  station  short  of  her 
destination,  there  was  evidence  justify- 
ing an  inference  that  defendant's  flagman 
was  guilty  of  wantonness  in  directing 
plaintiff  to  remove  to  the  wrong  car,  an 
instruction  that  punitive  damages  could 
not  be  claimed  was  properly  refused. 
Southern  R.  Co.  v.  Wooley,  158  Ala.  447, 
48   So.   369. 

Where  plaintiff  was  set  down  at  the 
wrong  station,  and  after  the  train  had 
started  its  operatives  heard  a  call  from 
the  passenger,  and  saw  the  signal  from 
the  station  agent  to  stop,  out  thej-  railed 
to  do  so,  though  aware  of  the  passenger's 
predicament,  she  was  entitled  to  recover 
punitive  damages.  Campbell  v.  Seaboard, 
etc..  Railway,  65  S.  E.  628,  83  S.  C.  448, 
33   L.   R.  A.,  N.   S.,   1056. 
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§§  3397-3398.  Carrying  beyond  Destination— §  3397.  When  Ex- 
emplary or  Punitive  Damages  Are  Recoverable. — Exemplary  or  punitive 
damages  will  npt  be  awarded  against  a  railroad  company  for  mere  negligence  in 
carrying  a  passenger  beyond  the  place  of  his  destination,  or  for  subsequently 
refusing  to  stop  the  train  to  let  the  passenger  off,  or  to  back  it  to  the  place  of 
his  destination,  if  such  negligence  or  refusal  are  unaccompanied  by  circum- 
stances of  aggravation. 82  In  such  case,  exemplary  damages  can  not  be  recov- 
ered for  mental  anxiety  occasioned  by  the  separation  of  the  passenger  from  his 
family,  if  the  carrier's  negligence  was  not  willful  or  attended  with  circum- 
stances of  malice,  insult,  or  oppression. ^^  g^^  where  the  conduct  of  a  carrier 
or  of  its  employees  in  carrying  a  passenger  beyond  his  destination  is  willful,** 
wanton,*^  or  malicious,*^  or  where  the  passenger  after  being  carried  beyond  his 


82.  Exemplary  damages  not  recoverable 
in  absence  of  circumstances  of  aggrava- 
tion.— For  the  negligence  of  the  conductor 
of  a  railroad  train  in  failing  to  stop  at  a 
station,  whereby  a  passenger  was  carried 
beyond  her  destination,  the  railroad  com- 
pany is  liable  for  compensatory  damages 
onlv.  Louisville,  etc.,  R.  Co.  v.  Jackson, 
18   Ky.  L.- Rep.  29G,  36   S.  W.  173. 

If  the  conductor  of  a  railroad  train,  con- 
fused by  unusual  circumstances,  passes 
a  station,  and  gives  a  passenger  for  that 
station  a  free  return  ticket  thereto,  the 
railroad  company  is  liable  only  for  com- 
pensatory damages.  Chicago  R.  Co.  v. 
Scurr,  .59   Miss.  456,  42  Am.  Rep.  373. 

Where  a  train  fails  to  stop  at  a  flag  sta- 
tion which  is  a  passenger's  destination, 
and  he  jumps  froin  the  train,  receiving 
no  injury,  he  can  not  recover  exemplary 
damages,  but  can  recover  nominal  dam- 
ages only.  Kansas,  etc.,  R.  Co.  v.  Fite, 
67   Miss.  373,  7   So.  223. 

Plaintiff  and  wife  were  prevented  from 
leaving  a  train  at  the  rear  platform,  when 
they  attempted  it,  by  the  throng  getting 
on;  and,  being  carried  by,  the  conductor 
refused  to  stop  and  let  them  off,  but  prom- 
ised to  send  them  back  from  the  next 
station  on  the  next  train.  He  failed  to 
make  the  arrangement,  and  plaintiff  paid 
fare.  Held,  that  plaintiff  could  not  re- 
cover punitive  damages,  but  only  compen- 
sation. Mississippi,  etc.,  R.  Co.  v.  Gill, 
66   Miss.   39,   5   So.   393. 

A  passenger  is  not  entitled  to  punitive 
damages  for  failure  of  the  carrier  to  no- 
tify her  of  arrival  at  her  destination,  and 
for  refusal  to  back  the  train  on  discover- 
ing that  she  had  been  carried  past  her 
destination,  in  the  absence  of  any  inten- 
tional injury,  harshness,  impoliteness,  or 
rudeness.  Yazoo,  etc.,  R.  Co.  v.  Hardie, 
100  Miss.  132,  55  So.  42,  34  L.  R.  A.,  N. 
S.,  740,  Ann.  Cas.  1914A,  323,  suggestion 
of  error  denied  in  55  So.  967,  34  L.  R.  A., 
N.  S.,  742. 

Where  a  passenger  buys  a  ticket  to  his 
station,  and  under  direction  of  the  sta- 
tion agent  gets  on  a  train  which  does 
not  stop  there,  and  his  station  is  passed 
before  the  conductor  comes  to  take  up 
the  ticket,  and  he  offers  to  take  him  on 
and  return  him  to  his  station  on  the  next 


train,  but  at  his  request  the  conductor 
stops  the  train  several  miles  beyond  his 
station  and  he  walks  back,  he  can  not 
recover  punitive  damages.  Trapp  v. 
Southern  Railway,  51  S.  E.  919,  72  S.  C. 
343. 

83.  Exemplary  damages  not  recoverable 
for  mental  anxiety. — Dorrah  v.  Illinois 
Cent.  R.  Co.,  65  Miss.  14,  3  So.  36,  7  Am. 
St.   Rep.  629. 

84.  Exemplary  damages  recoverable 
where  conduct  of  carrier  or  its  employees 
is  willful. — Birmingham  R.,  etc.,  Co.  v. 
Nolan,  134  Ala.  329,  32  So.  715;  Memphis, 
etc..  Packet  Co.  v.  Nagel,  15  Ky.  L.  Rep. 
742;  S.  C,  97  Ky.  9,  16  Ky.  L.  Rep.  748, 
29   S.  W.   743. 

Where,  in  an  action  against  a  carrier 
tor  actual  and  punitive  damages,  caused 
by  the  acts  of  defendant's  servants  in 
putting  a  passenger  off  a  train  at  the 
wrong  station,  the  evidence  was  such  as. 
to  furnish  reasonable  ground  for  the 
jury  to  infer  that,  although  the  train 
hands  heard  a  call  from  the  passenger 
and  saw  a  signal  from  the  station  agent 
to  stop  the  train,  they  failed  to  do  so, 
though  aware  of  the  passenger's  predica- 
ment, the  evidence  was  sufficient  to  sus- 
tain a  verdict  for  punitive  damages.  Ent- 
zminger  v.  Seaboard,  etc..  Railway,  60  3. 
E.    441,    79   S.    C.    151. 

A  passenger,  recklessly  and  willfully 
carried,  against  her  protest,  beyond  her 
destination,  may  recover  punitive  dam- 
ages, under  the  North  Carolina  statute. 
Code,  §  1963,  providing  that  passengers 
shall  be  put  off  at  the  destination  to 
which  they  have  paid,  and  that  carriers 
shall  be  liable  to  the  party  aggrieved  for 
any  neglect  or  refusal  in  the  premises. 
Hutchison  v.  Southern  R.  Co.,  52  S.  E. 
363,  140  N.   C.   123. 

85.  Exemplary  damages  recoverable 
where  conduct  of  carrier  or  its  employees 
is  wanton. — Memphis,  etc..  Packet  Co.  v. 
Nagel,    15    Ky.    L.    Rep.    742. 

86.  Willful  and  malicious  conduct  en- 
titling passenger  to  exemplary  damages. 
— In  an  action  against  a  railroad  company 
by  a  passenger  for  damages,  it  appeared 
that  she  purchased  a  ticket  to  a  certain 
station;  that  she  was  carried  beyond  the 
station  without  an   opportunity  to   alight; 
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destination  is  willfully  compelled  to  get  off  the  train  under  circumstances  in- 
jurious to  his  health,  and  sickness  results  therefrom,*'^  exemplary  or  punitive 
damages  are  recoverable.  And  such  damages  are  recoverable  if  the  failure  or 
refusal  of  a  carrier's  employees  to  put  a  passenger  off  at  his  destination  is  ac- 
companied by  insulting  conduct  towards  the  passenger.®^  In  some  jurisdictions 
it  has  been  held  that  a  passenger  may  recover  punitive  damages  where  he  is  car- 
ried beyond  his  destination  through  the  gross  negligence  of  the  carrier  or  its 
employees.**  But  in  Georgia  the  contrary  rule  prevails.®"  In  Louisiana,  it  has 
been  held  that  for  the  violation  of  a  contract  by  a  carrier  with  a  passenger  by 
carrying  her  by  her  station  punitive  damages  can  not  be  assessed  in  the  ab- 
sence of  bad  faith.^i 

§  3398.  What  May  Be  Considered  in  Assessing  Damages. — The  jury,  in 
assessing  punitive  damages  against  a  carrier  for  willfully  carrying  a  passenger  be- 
yond his  station,  may  consider  the  station,  degr?e,  and  circumstances  of  both 
parties.*^  In  an  action  by  a  passenger  against  a  carrier  for  injuries  resulting 
from  refusal  of  the  defendant's  conductor  to  permit  plaintiff  to  alight  at  his 
proper  station,  evidence  of  language  or  manners  of  the  conductor  amounting  to 
indignity,  insult,  inhumanity,  or  oppression  should  be  considered  by  the  jury  in 
fixing  exemplary  damages.®^ 

§  3399.  Excessive  Damages. — While  in  determining  whether  the  dam- 
ages awarded  by  the  verdict,  in  an  action  against  a  carrier  for  breach  of  its  con- 


that,  on  the  discovery  of  such  fact,  she 
requested  the  conductor  to  return  to  the 
station;  that  he  refused  to  do  so,  and 
ejected  her  from  the  train.  Held  that,  in 
the  absence  of  proof  by  defendant  of 
some  controlling  exigency,  the  refusal  to 
return  to  the  station  and  the  ejection 
were  willful  and  malicious,  and  entitled 
plaintiff  to  exemplary  damages.  Samuels 
V.  Richmond,  etc.,  R.  Co.,  35  S.  C.  493,  14 
S.  E.  943,  28  Am.  St.  Rep.  883. 

87.  Sickness  resulting  from  passenger 
being  willfully  compelled  to  leave  train. — 
In  an  action  by  a  passenger  to  recover 
damages  for  injuries,  the  evidence  showed 
that  plaintiff  purchased  a  ticket  to  a  cer- 
tain point  on  defendant's  road,  but  that 
it  carried  her  two  to  fom-  hundred  yards 
beyond  the  station,  and  the  conductor  of 
the  train  on  request  refused  to  move  the 
train  back  to  the  station,  but  willfully 
compelled  her  to  get  off  the  train  in  a 
heavy  rain  storm,  with  a  young  baby  in 
her  arms,  and  as  a  result  she  got  thor- 
oughly wet  before  reaching  the  station 
house,  and  in  consequence  became  sick. 
Held  sufficient  to  warrant  the  giving  of 
exemplary  damages.  Alabama,  etc.,  R. 
Co.  V.  Sellers,  93  Ak.  9,  9  So.  375,  30  Am. 
St.   Rep.  17. 

88.  Insulting  conduct  of  carrier's  em- 
ployees warrants  allowance  of  exemplary 
damages. — Memphis,  etc..  Packet  Co.  v. 
Nagel,  97  Ky.  9,  16  Ky.  L.  Rep.  748,  29  S. 
W.  743;  S.  C,  15  Ky.  L.  Rep.  742;  Daw- 
son i'.  Louisville,  etc.,  R.  Co.,  4  Ky.  L. 
Rep.  801;  S.  C,  6  Ky.  L.  Rep.  668. 

89.  Gross  negligence  as  basis  for  recov- 
ery of  punitive  damages. — ^In  Alabama 
punitive  damages  may  be  recovered  of  a 
carrier  by  a  passenger,  where  through 
gross  negligence  of  the  conductor  the  pas- 


senger was  carried  by  the  place  at  which, 
when  paying  her  fare,  she  told  the  con- 
ductor she  wanted  to  get  off.  Birming- 
ham R.,  etc.,  Co.  V.  Nolan,  32  So.  715,  134 
Ala.   329. 

In  Kentucky  it  has  been  held  that  where 
the  failure  of  employees  in  charge  of  a 
steamboat  to  put  a  passenger  off  at  the 
destination  for  which  she  bought  a  ticket 
was  the  result  of  gross  neglect  by  the 
employees,  the  owner  of  the  boat  is  liable 
in  punitive  damages.  Memphis,  etc., 
Packet  Co.  v.  Nagel,  97  Ky.  9,  16  Kv.  L. 
Rep.  748,  29  S.  .W.  743.  See,  also,  S.  C, 
15   Ky.  L.  Rep.  742. 

90.  In  Georgia  it  has  been  held  that  in 
an  action  by  a  passenger  against  a  car- 
rier for  being  carried  beyond  her  station, 
and  for  exposure  on  the  platform  of  the 
car  for  several  minutes  on  a  cold  night, 
where  she  had  been  taken  by  the  con- 
ductor to  await  the  approach  of  a  train 
from  the  opposite  direction  which  would 
carry  her  back  to  her  station,  where  at 
most  the  conductor  was  guilty  of  gross 
negligence,  but  there  was  no  evidence  in- 
dicating any  wanton  disregard  of  plain- 
tiff's rights,  an  instruction  on  punitive 
damages  was  unauthorized.  Southern  R. 
Co.  V.  O'Bryan,  45  S.  E.  1000,  119  Ga. 
147. 

91.  In  Louisiana  punitive  damages  can 
not  be  assessed  in  absence  of  bad  faith. — 
Tudice  v.  Southern  Pac.  Co.,  16  So.  816, 
47  La.  Ann.  255. 

92.  Station,  degree  and  circumstances  of 
both  parties. — New  Orleans,  etc.,  R.  Co. 
V.  Hurst,  36  Miss.  660,  74  Am.  Dec.  785. 

93.  Language  or  manners  of  conductor. 
— Dawson  v.  Louisville,  etc.,  R.  Co.,  4  Ky. 
L.  Rep.  801;  S.  C,  6  Ky.  L.  Rep.  668. 
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tract  of  transportation,  are  excessive,  the  court  will  be  guided  by  the  rules  and 
principles  previously  stated  in  this  chapter,  yet  the  general  rule  prevails  that  the 
question  of  the  amount  of  damages  to  be  allowed  is  one  that  is  within  the  sound 
discretion  of  the  jury,  and  such  discretion  will  not  be  interfered  with  unless  it 
is  abused.  In  the  appended  notes  have  been  collected  the  cases  in  which  the  ap- 
pellate courts  of  this  country  have  determined  whether  particular  verdicts,  in 
actions  against  carriers  for  damages  resulting  from  a  breach  of  a  contract  of 
transportation,  are  so  excessive  as  to  warrant  an  interference  with  the  discretion 
vested  in  the  jury.  These  cases  include  actions  in  which  damages  have  been 
claimed  for  failure  to  stop  a  train  at  a  flag  station,^*  for  refusal  of  transporta- 
tion^^ for  refusal  to  validate  the  return  portion  of  a  ticket,^^  for  failure  to  in- 
form a  passenger  as  to  the  best  and  quickest  route,^''  for  compelling  a  white  pas- 
senger to  ride  in  a  coach  set  aside  for  negroes,^^  for  failure  (of  a  street  railway 
company)  to  give  a  transfer,^4  for  failure  to  notify  a  passenger  where  to  change 


94.  Failure  to  stop  at  flag  station — Ver- 
dict excessive. — Where  a  passenger,  una- 
ble to  board  a  train  at  a 'flag  station  be- 
cause of  the  failure  of  the  train  to  stop, 
though  signaled,  was  caught  in  a  rain- 
storm, and  became  sick,  and  suffered  per- 
sonal injury,  a  verdict  for  $1,000  actual 
damages  was  excessive.  Burns  v.  Ala- 
bama, etc.,  R.  Co.,  93  Miss.  816,  47  So. 
640. 

Defendant's  train  failed  to  stop  for 
plaintiff  at  a  flag  station.  She  testified 
that  her  carriage  had  been  sent  back,  and 
she  was  compelled  to  walk  home  about 
three  miles  in  the  rain;  that  she  was  taken 
sick,  and  compelled  to  go  to  bed,  and  was 
unable  to  sit  up  for  six  weeks,  and  suf- 
fered great  pain,  and  knew  she  was  in 
danger  of  dying,  and  suffered  mental  an- 
guish. Held,  that  $3,333  damages  was  ex- 
cessive, and  should  be  reduced  to  $3,000. 
Yazoo,  etc.,  R.  Co.  v.  Faust  (Miss.),  34 
So.  356. 

Verdict  not  excessive. — Plaintiff  went  to 
a  flag  station  to  board  a  train;  but  upon 
his  signal  it  refused  to  stop.  It  was  late 
at  night,  the  weather  cold  and  bad,  and 
the  roads  muddy.  He  had  no  means  of 
conveyance,  and  had  to  walk  home,  a  dis- 
tance of  seven  miles,  which  made  him 
sick;  and  he  was  confined  to  his  bed  for 
some  time,  suffering  severe  pain.  Held, 
that  a  verdict  of  $350  was  not  excessive. 
Southern  R.  Co.  v.  Wallis,  66  S.  E.  370, 
133  Ga.  553,  30  L.  R.  A.,  N.  S.,  401,  18 
Am.   &  Eng.  Ann.   Cas.  67 

95.  Refusal  of  transportation — Verdict 
excessive. — A  verdict  of  $1,000  against  a 
railroad  company,  in  favor  of  a  passen- 
ger, for  the  refusal  of  the  conductor  to 
honor  a  ticket,  due  to  a  misunderstanding, 
and  attended  by  no  aggravating  circum- 
stances, and  resulting  merely  in  the  loss 
by  the  passenger  of  a  day's  time,  the  pe- 
cuniary value  of  which  was  $1.30,  is  ex- 
cessive. Coins  V.  Western  R.  Co.,  59  Ga. 
436. 

Verdict  not  excessive. — Where  a  rail- 
road company  refused  to  allow  a  lady  to 
pass  over  its  road  on  an  excursion  ticket, 
from  a  mistake  on  the  part  of  its  agents, 
but  allowed  her  to  proceed   on   the   next 


train,  a  verdict  of  $50  was  not  excessive. 
Hughes  V.  Western  Railroad,  61  Ga.  131. 

96.  Refusal  to  validate  return  portion  of 
ticket — ^Verdict  not  excessive. — In  an  ac- 
tion against  a  carrier  for  refusal  to  vali- 
date the  return  portion  of  a  ticket,  it  ap- 
peared that  the  carrier  violated  its  con- 
tract with  reference  thereto,  and  that, 
through  its  agents,  it  insulted  and  humil- 
iated the  passenger,  from  which  she  suf- 
fered great  mortification  and  mental  an- 
guish, and  that  she,  being  in  3  weakened 
physical  condition,  did  not  recover  from 
the  nervous  shock  received  for  many 
months  thereafter.  Held,  that  a  verdict 
for  $1,750  would  not  be  set  aside  as  ex- 
cessive. Baltimore,  etc.,  R.  Co.  v.  Hud- 
son, 93  S.  W.  947,  29  Ky.  E.  Rep.  298. 

97.  Failure  to  inform  passenger  as  to 
best  and  quickest  route — Verdict  not  ex- 
cessive.— A  verdict  for  $1,500  for  failure 
by  a  carrier  to  inform  a  passenger  as  to 
the  best  and  quickest  route  was  not  ex- 
cessive, where  as  a  result  of  the  misdi- 
rection the  route  taken  was  slower  and 
less  desirable  than  another  route,  and  she 
was  compelled  to  make  four  or  five  stops 
and  as  many  changes  of  cars,  in  one  or 
two  instances  traveling  on  a  freight  train 
to  make  connections,  and  was  two  days  in 
making  the  trip,  and  compelled  to  stand 
for  a  long  time,  and  was  greatly  shaken, 
and,  being  in  poor  health,  which  was  com- 
municated to  the  carrier,  was  made  worse 
by  the  trip  and  put  to  expense  for  medi- 
cine and  medical  attention.  Southern  R. 
Co.  V.  Nowlin,  156  Ala.  332,  47  So.  180. 

98.  Compelling  white  passenger  to  ride 
in  coach  set  aside  for  negroes — Verdict 
not  excessive. — Where  a  young  white 
woman  of  culture  and  refinement  was 
wrongfully  compelled  to  ride  in  a  coach 
set  aside  for  negroes,  and  the  conductor 
was  insulting  in  his  conduct,  as  a  result 
of  which  she  suft'ered  a  nervous  shock,  a 
verdict  of  $3,750  as  punitive  damages  was 
not  excessive.  Louisville,  etc.,  R.  Co.  v. 
Ritchel,  148  Ky.  701,  147  S.  W.  41],  41 
L.  R.  A.,  N.  S.,  958,  Ann.  Cas.  1913E,  517. 

99.  Failure  of  street  railway  company  to 
g^ve  a  transfer — Verdict  not  excessive. — 
In  an  action  against  a  street  railway  com- 
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cars,i  for  delay  in  transportation, ^  for  putting  a  passenger  off,  or  inducing  him 
to  get  off,  at  the  wrong  station,^  for  putting  passenger  off  at  a  place  other  than 
a  station,*   for  failure  to  carry  a  passenger  to  his  destination,^  for  carrying  a 


pany  for  failure  to  give  a  transfer  it  ap- 
peared that  plaintiff,  a  girl  11  years  old, 
lived  at  L.  and  went  to  school  at  N.;  that 
she  took  a  car  at  N.  for  C,  and  paid  the 
fare;  that  the  conductor  refused  to  give 
Tier  a  transfer  entitling  her  to  take  a  car 
at  C.  for  h.;  and  that  she  vi'as  obliged  to 
walk  home  from  C.  It  was  a  dark  even- 
ing, and  she  suffered  from  fright  and 
from  sickness  caused  by  her  running 
liome.  Held,  that  a  verdict  for  $425  was 
not  excessive;  a  recovery  for  fright  and 
for  the  sickness  being  authorized.  South 
Covington,  etc.,  St.  R.  Co.  z/.  Quinn,  110 
S.  W.  404,  33  Ky.  L.  Rep.  534. 

1.  Failure  to  notify  passenger  where  to 
change  cars — Verdict  not  excessive. — 
Where  a  passenger,  as  a  result  of  the  car- 
rier's failure  to  notify  her  where  to  change 
cars,  was  deflected  in  her  journey  and 
compelled  to  bear  added  travel  and  so- 
journ in  hotels,  resulting  in  annoyance, 
illness,  anxiety,  and  some  expense,  a  re- 
covery of  $500  was  not  excessive.  Cen- 
tral, 'etc.,  R.  Co.  V.  Ashley,  159  Ala.  145, 
48    So.    981. 

2.  Delay  in  transportation — Verdict  ex- 
cessive.— ^Where  the  failure  of  a  railroad 
company  to  carry  a  passenger  as  agreed 
only  causes  him  to  lose  one  day's  time 
and  a  free  dinner,  and  his  ticket  cost  him 
-$4,  a  verdict  of  $50  damages  is  excessive. 

Eddy  V.  Harris,  78  Tex.  661,  15  S.  W.  107, 
,22  Am.  St.  Rep.  88;  Eddy  v.  Searcy 
(Tex.),  15  S.  W.  108. 

Where  a  passenger  boarded  an  electric 
railway  car  at  6:30  in  the  evening,  and 
should  have  arrived  at  her  destination  at 
about  ■?  o'clock,  but  was  compelled  by 
breach  of  the  contract  of  carriage  to  re- 
main in  the  car  at  an  intermediate  point 
till  1  o'clock  the  following  morning,  and 
reached  her  home  two  hours  later,  by 
reason  of  which  she  suffered  some  incon- 
venience and  annoyance  from  the  cold 
and  from  loss  of  sleep,  lost  one  day's 
time,  and  took  a  slight  cold  which  caused 
no  considerable  inconvenience,  an  award 
of  $750  damages  is  excessive,  and  judg- 
ment therefor  will  be  reversed  unless  all 
in  excess  of  $100  and  the  costs  of  the  trial 
court  are  remitted.  Leclaire  v.  Tacoma 
R...  etc.,  Co.,  113  Pac.  268,  62  Wash.  157.^ 

Where  a  funeral  party  was  delayed  in 
returning  home  by  a  carrier's  failure  to 
comply  with  its  contract  to  hold  a  train 
for  them,  and  plaintiff,  who  was  delayed 
only  for  a  night,  secured  a  bed,  and  went 
to  sleep,  returning  home  the  next  morn- 
ing early,  and  suffered  no  pecuniary  loss 
except  $22.50  paid  as  his  half  the  expense 
of  the  funeral  party  for  the  night,  a  ver- 
dict for  $250  is  excessive,  plaintiff  not  be- 
ing entitled  to  recover  for  the  discomfort 
■or  inconvenience  of  other  members  of  his 


party.     Southern  R.  Co.  v.  Marshall,  64  S. 
W.  418,  23  Ky.  L.  Rep.  813,  111  Ky.  560. 

Five  hundred  dollars  is  excessive  com- 
pensatory damages  to  a  passenger  who 
was  mistakenly  assigned  a  berth  in  a 
sleeping  car  which  was  cut  off  from  the 
main  train,  and  who  was  thus  delayed, 
and  temporarily  lost  his  baggage  contain- 
ing medicines  which  were  required  for 
the  proper  care  of  his  sick  child.  Nor- 
folk, etc.,  R.  Co.  V.  Lipscomb,  90  Va.  137, 
17  S.  E. -eog,  20  L.  R.  A.  817. 

3.  Inducing  passenger  to  get  off  at 
wrong  station — Verdict  excessive. — Where 
a  male  passenger  was  induced  by  the  neg- 
ligence of  the  trainmen  to  get  off  at  the 
wrong  station,  and  was  compelled  to  walk 
six  miles,  carrying  a  valise  weighing  15 
or  20  pounds,  on  a  starlight  night  in  balmy 
weather,  a  verdict  for  $100  was  excessive, 
and  should  be  reduced  to  $25.  Louisiana, 
etc.,  R.  Co.  V.  Rider  (Ark.),  146  S.  W.  849. 

Where  a  female  passenger,  accompanied 
by  her  husband,  left  a  train  at  the  wrong 
station,  owing  to  the  negligence  of  the 
trainmen,  and  walked  home,  six  miles  dis- 
tant, and  suffered  nervous  prostration, 
causing  her  to  remain  in  bed  several  days, 
a  verdict  for  $400  was  excessive,  and  must 
be  reduced  to  $200.  Louisiana,  etc.,  R. 
Co.   V.   Rider   (Ark.),   146   S.  W.   849. 

Putting  passenger  off  at  wrong  station 
— Verdict  not  excessive. — Where  a  pas- 
senger, by  being  put  off  at  th«  wrong  sta- 
tion, was  compelled  to  walk  alone  and 
carry  her  baggage  a  distance  of  over  a 
mile  through  the  country,  a  verdict  in 
her  favor  for  $250  is  not  excessive,  taking 
into  consideration  carelessness  of  the 
brakeman  in  calling  the  wrong  station. 
Louisville,  etc.,  R.  Co.  v.  Jenkins,  15  Ky. 
L.   Rep.  239. 

4.  Putting  passengers  off  at  place  other 
than  station — Verdict  that  should  not  be 
disturbed. — In  an  action  by  a  husband 
and  his  wife  to  recover  of  a  railroad  com- 
pany for  putting  them,  with  their  two  chil- 
dren and  baggage,  off  a  passenger  train, 
three-foiirtlis  of  a  mile  from  a  station,  at 
midnight,  in  December,  the  evidence  was 
conflicting  as  to  whether  he  requested  the 
conductor  to  put  them  off  then  and  there, 
she  denying  any  knowledge  thereof.  Held, 
that  a  verdict  for  the  plaintiffs  for  $1,000, 
although  seeming  excessive,  should  not 
be  disturbed.  Baltimore,  etc.,  R.  Co.  v. 
Pixley,  61  Ind.  22. 

5.  Failure  to  carry  to  destination — Ver- 
dict excessive. — 'Where  no  special  damage 
was  alleged  or  proved  by  plaintiff  upon 
the  breach  of  a  railroad  passenger  con- 
tract, and  the  evidence  was  only  that  he 
was  put  out  of  the  defendant's  car  at  a 
point  about  12  miles  from  his  destination, 
and  5  miles   from  the  place  of  departure. 
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passenger  beyond  his  destination,"  for  indignities  inflicted  upon  a  woman  pas- 


lield,  that  a  verdict  for  $500  damages  was 
greatly  disproportionate  to  the  injury 
proved.  Tarbell  z'.  Central  Pac.  R.  Co.,  31- 
Cal.  616. 

Verdict  not  indicating  passion  and  prej- 
udice on  part  of  jury. — Plaintiff,  an  aged 
lady,  was  landed  at  a  point  not  her  desti- 
nation by  defendant's  steamship,  on  which 
she  was  a  passenger,  on  a  stormy  day, 
and  was  left  unprovided  with  fuel  and 
shelter,  and  only  reached  home  after  two 
days'  exertions;  the  exposure  causing  her 
serious  illness.  The  officers  told  her  that 
another  boat  would  take  her  up,  but  the 
other  boat  refused  to  do  so.  Held,  that  a 
verdict  for  $600  did  not  indicate  passion 
and  prejudice  of  the  jury  sufficient  to  au- 
thorize a  reversal  of  the  judgment,  though 
there  was  much  conflict  in  the  evidence. 
Sievers  v.  Dalles,  etc.,  Nav.  Co.,  64  Pac. 
539,   34  Wash.   302. 

Plaintiff,  a  woman  under  21  years  of 
age,  and  a  young  man  friend  took  passage 
on  defendant's  train,  and  by  the  negli- 
gence of  defendant's  employees  were  put 
off  at  a  station  in  the  woods,  at  about  10 
p.  m.,  five  miles  before  their  destination 
was  reached.  There  was  no  depot  at  the 
place,  or  any  place  where  they  could  re- 
main all  night,  and  they  were  compelled 
to  walk  down  the  railroad  track,  most  of 
the  way  through  woods,  cuts,  and  over 
long  trestles,  to  their  destination,  where 
they  arrived  at  about  daybreak.  Plaintiff 
testified  that  she  was  very  much  mortified, 
frightened,  and  fatigued.  Held,  that  a 
judgment  allowing  plaintiff  $500  was  not 
so  excessive  as  to  indicate  passion  and 
prejudice  on  the  part  of  the  jury.  Louis- 
ville, etc.,  R.  Co.  V.  Covetts,  82  S.  W.  975, 
26  Ky.  L.  Rep.  934. 

6.  Carrying  beyond  destination — Ver- 
dict excessive. — Verdicts  for  $250  and  $300 
for  carrying  passengers  beyond  their  sta- 
tion are  excessive.  Southern  R.  Co.  v. 
Bryant,   31   S.   E.  183,  105   Ga.  31C. 

A  verdict  for  $1,000  against  a  railroad 
company  is  excessive,  for  carrying  plain- 
tiff six  miles  beyond  her  destination, 
where  there  were  no  circumstances  of  ag- 
gravation or  malice.  Trigg  v.  St.  Louis, 
etc.,  R.  Co.,  74  Mo.  147,  41  Am.  Rep.  305. 

In  an  action  against  a  railway  company 
for  carrying  a  passenger  beyond  her  sta- 
tion, a  verdict  of  $750  merely  for  the  loss 
of  two  or  three  hours'  time,  and  the  ex- 
pense of  $1.50  for  a  returning  conveyance, 
is  excessive.  Marshall  v.  St.  Louis,  etc., 
R.    Co.,    78    Mo.    610. 

Plaintiff,  a  woman,  was  carried  beyond 
her  destination  by  defendant  railroad 
company  through  the  inadvertence  of  the 
conductor.  Plaintiff  was  compelled  to 
walk  back  to  the  station,  and  thence  to 
her  home.  The  weather  was  clear  and  the 
g;round  dry.     Two  days  later  she  assisted 


in  nursing  her  brother,  who  was  danger- 
ously ill,  sitting  up  with  him  a  portion  of 
the  night.  The  next  day  she  walked  a 
half  mile  to  the  station  to  take  a  train, 
and,  on  arriving  at  her  destination,  walked 
from  the  depot  to  her  home,  about  a  half 
mile.  She  was  taken  ill  immediately  on 
reaching  home,  and  was  confined  to  her 
bed  for  some  two  months.  She  had  pre- 
viously been  in  extremely  poor  health. 
Held,  that  a  verdict  for  $500  was  excess- 
ive. Southern  R.  Co.  v.  Humphries,  34 
S.  E.  283,  108  Ga.  591. 

In  a  suit  for  damages  against  a  railroad 
company  for  carrying  plaintiff  beyond 
her  destination,  where  there  is  no  evidence 
of  any  physical  injury,  and  the  utmost 
damage  proven  is  several  hours'  delay  and 
the  missing  of  her  dinner,  and  the  con- 
duct of  the  employees  was  in  every  re- 
spect accommodating,  a  verdict  for  plain- 
tiff for  $349.50  was  excessive.  Central,  etc., 
R.  Co.  V.  Wood,  44  S.  E.  1001,  118  Ga.  173. 

In  an  action  against  a  railroad  com- 
pany for  damages,  it  appeared  that  plain- 
tiff, a  young  woman,  who  lived  in  the 
country,  and  was  used  to  walking,  and 
who  testified  that  she  would  not  think 
much  of  a  walk  of  a  mile  and  a  half,  was 
told  by  the  conductor  to  get  off  the  train. 
Which  had  stopped  that-  distance  after 
passing  her  station.  The  only  misconduct 
of  the  conductor  was  in  addressing  her  in 
a  loud  tone  of  voice.  Plaintiff,  as  directed 
by  the  conductor,  walked  back  along  the 
railroad  the  distance  of  one  mile  and  a 
half,  and  reached  her  destination  safely. 
Held,  that  a  verdict  awarding  her  $3,000 
damages  was  so  excessive  as  to  demand  a 
new  trial.  Chattanooga,  etc.,  R.  Co.  v. 
Lyon,  89  Ga.  16,  15  S.  E.  24,  33  Am.  St. 
Rep.  73,  15  L.  R.  A.  857. 

A  verdict  of  $750,  in  an  action  for  car- 
rying plaintiff  beyond  her  station,  was  ex- 
cessive, where  plaintiff  was  put  to  but  lit- 
tle inconvenience,  though  on  the  return 
trip  to  her  station  she  was  compelled  by 
the  conductor  to  ride  in  the  baggage  car. 
Georgia  R.,  etc.,  Co.  v.  Jett,  95  Ga.  336, 
22   S.   E.  251. 

$1,750  damages  was  excessive  recovery 
for  a  street  car  company's  failure  to  per- 
mit passenger  to  alight  at  his  destination, 
and  for  indignities  inflicted  by  employees, 
though  he  had  to  walk  half  a  mile,  and 
had  been  sick,  and  was  made  nervous,  and 
was  insulted  by  the  employees,  where  he 
suffered  no  serious  or  permanent  injuries 
and  had  habitually  taunted  the  motorman 
on  former  trips.  North  Alabama  Tract. 
Co.  V.  Daniel,  158  Ala.  414,   48   So.   50. 

Verdict  not  excessive. — A  verdict  of 
$500  for  carrying  a  passenger  nearly 
three-fourths  of  a  mile  beyond  his  station 
on  a  dark  and  rainy  night,  and  compelling 
him  to  walk  back,  is  not  excessive.   Hig- 
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gins  V.  Louisville,  etc.,  R.  Co.,  64  Miss.  80, 
8  So.  176. 

$4,500  for  willfully  carrying  a  passenger 
400  yards  past  his  station  on  a  rainy  day, 
from  which  point  he  was  compelled  to 
walk  back  in  the  mud,  and  carry  a  small 
trunk,  because  the  conductor  refused  to 
back  the  train,  was  not  excessive,  though 
large  in  proportion  to  the  injury.  New 
Orleans,  etc.,  R.  Co.  v.  Hurst, '36  Miss.  660, 
74  Am.  Dec.  785. 

A  verdict  for  $218  against  a  railroad 
company  for  carrying  a  woman  past  her 
destination  is  not  excessive  where  she 
was  compelled  to  get  ofif  and  walk,  in  a 
delicate  condition,  and  on  a  hot  day,  400 
yards,  over  a  rough  and  rocky  road.  Louis- 
ville, etc.,  R.  Co.  V.  Guy,  37  S.  W.  1043,  18 
Ky.  L.  Rep.  750. 

Where  a  girl  15  years  of  age,  when  the 
train  was  about  halfway  between  the  sta- 
tion of  her  destination  and  the  next  one, 
called  the  conductor's  attention  to  the  fact 
that  he  had  passed  her  station,  and  asked 
him  to  take  her  back,  and  he  refused  to 
do  so,  and  when  the  next  station  was 
reached  she  again  asked  him  to  take  her 
back,  but  he  refused,  and  she  left  the  train 
there,  without  any  money  or  acquaint- 
ance, and  the  conductor  made  no  arrange- 
ments for  her,  and  she  walked  back,  a  dis- 
tance of  three  miles,  in  the  dark,  and  be- 
came sick  by  reason  of  fright,  a  verdict 
of  $250  was  not  excessive.  Chesapeake, 
etc.,  R.  Co.  V.  Lynch,  89  S.  W.  517,  28  Ky. 
L.  Rep.  467. 

Where  a  married  woman,  37  years  of 
age,  previous  to  the  injuries  complained 
of,  was  strong  and  healthy,  and  was  com- 
pelled to  leave  a  train  four  miles  past  the 
station  where  she  wished  to  alight  at  mid- 
night, and  when  she  arrived  at  it  she  found 
it  closed,  and  as  a  result  of  her  exposure 
was  confined  to  her  bed  for  6  weeks,  suf- 
fering severe  pain  down  to  the  time  of  the 
trial,  some  14  months  thereafter,  a  verdict 
for  $1,375  is  not  so  excessive  as  to  require 
reversal.  Guthier  v.  Minneapolis,  etc.,  R. 
Co.,   91    N.   W.   1096,   87   Minn.   355. 

Where  it  appeared  that  defendant's 
train  did  not  stop  at  plaintiff's  destination; 
that  the  conductor  used  rough  and  insult- 
ing language  to  plaintifif,  m  the  presence 
of  his  family,  when  asked  to  go  back  to 
their  destination;  that  his  conduct  was 
such  as  would  have  precipitated  a  fight, 
but  for  the  interference  of  a  passenger; 
that  plaintiff's  conduct  was  quiet  and 
peaceable,  a  verdict  of  $1,000  was  not 
excessive.  Fordyce  v.  Nix,  58  Ark.  136,  23 
S.  W.  967. 

A  verdict  of  $100  is  not  excessive  as 
damages  against  a  railroad  company  for 
carrying  a  woman  having  two  small  chil- 
dren with  her  some  distance  beyond  the 
station,  there  being  evidence  that  the 
weather  was  inclement,  that  it  was  very 
inconvenient  to  get  back  to  the  station, 
and  that  one  of  the  children  became  sick, 
causing    anxiety   and    expense    of   $10   for 


medical  care.  Alabama,  etc.,  R.  Co.  v. 
Wilkinson,   77   Ga.  75. 

Plaintiff,  a  woman,  boarded  defendant's 
train,  having  purchased  a  ticket.  There 
was  evidence  that  the  train  passed  her  des- 
tination without  stopping;  that  plaintifif 
asked  to  be  put  off,  but  the  conductor 
refused,  offering  to  take  her  on  to  the 
next  station;  that  plaintiff  got  off  the 
train  between  stations,  the  conductor  not 
offering  to  assist  her  in  any  way,  and  his 
voice  and  manner  being  rude  and  insult- 
ing; that  she  walked  back  about  a  mile, 
carrying  a  bundle  and  valise;  that  her 
route  lay  through  an  uninhabited  country; 
and  that,  as  a  result  of  the  walk  and  the 
excitement,  she  was  sick  for  several  days. 
The  conductor,  brakeman,  and  others  de- 
nied the  story,  and  testified  that  the  train 
stopped  60  yards  beyond  the  station.  Held, 
on  a  second  trial,  that  a  verdict  of  $3,005 
against  the  railroad  company  would  not 
be  disturbed.  Louisville,  etc.,  R.  Co.  v. 
Ballard,  88  Kv.  159,  10  Ky.  L.  Rep.  735, 
10  S.  W.  429,  2  L.  R.  A.  694. 

Where  a  woman  is  carried  by  her  des- 
tination and  is  compelled  to  drive  in  the 
dark  back  to  her  home  over  a  rough  road, 
in  company  with  a  driver  unacquainted 
with  the  road,  and  the  road  is  so  bad  she 
deems  it  best  for  her  safety  to  get  out  and 
walk,  and  she  becomes  nervous  and  sick, 
and  suffers  with  backache,  breastache, 
and  bearing-down  pains  for  several  weeks, 
which  finally  end  in  a  miscarriage,  a  ver- 
dict for  $1,000  is  not  so  excessive  as  to  in- 
dicate passion  and  prejudice.  Louisville, 
etc.,  R.  Co.  V.  Roney  (Ky.),  127  S.  W.  158. 

A  passenger,  wrongfully  carried  beyond 
her  station,  hired  a  rig  and  drove  a  dis- 
tance of  12  miles  to  her  mother's.  She 
had  left  her  wraps  at  the  station  of  her 
destination,  and  the  weather  was  very 
cold.  Held,  that  a  verdict  for  $87.50  for 
the  exposure,  inconvenience,  pain,  and  suf- 
fering occasioned  by  the  wrongful  act 
of  the  carrier  was  not  excessive.  St. 
Lcuis,  etc.,  R.  Co.  v.  Evans,  94  Ark.  324, 
126   S.  W.   1058. 

A  passenger  with  a  ticket  boarded  a 
train  which  did  not  stop  at  his  station. 
The  conductor  refused  to  stop  the  train 
or  to  slow  down  to  enable  the  passenger 
to  alight,  but  he  was  carried  to  the  next 
station,  where  he  alighted.  He  lost  sev- 
eral hours  there,  and  was  exposed  to  the 
cold  in  the  nighttime,  and  suffered  from 
a  cold  in  the  head  thereafter.  The  evi- 
dence was  conflicting  on  the  issue  as  to 
what  occurred  between  the  passenger  and 
the  conductor  and  between  the  passenger 
and  the  station  agent  at  the  station  where 
he  alighted.  Held,  that  a  verdict  of  $500, 
reduced  by  the  court  to  $250,  was  not  ex- 
cessive. Central,  etc.,  R.  Co.  v.  Morgan, 
161  Ala.   483,  49   So.   865. 

Plaintiff,  a  passenger  on  one  of  defend- 
ant's trains,  on  a  rainy  day,  was,  through 
oversight  of  defendant,  carried  two  miles 
beyond     his     station.       When     the      train 
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senger'^  and  for  exposing  a  passenger  to  the  rain.* 

§§  3400-3407.  For  Personal  Injuries — §  3400.  Elements  and 
Measure  of  Damages  in  General.— In  an  action  by  a  passenger  against  a 
carrier  for_  a  _  personal  injury,  the  plaintifif  is  entitled  to  recover  compensation, 
so  far  as  it  is  susceptible  of  an  estimate  in  money,  for  the  loss  and  damage 
caused  to  him  by  the  defendant's  negligence.*  He  is  entitled  to  recover  a  rea- 
sonable sum  for  pain  and  suffering, i**  including  mental  suffering,^!  which  has 
resulted  from  the  defendant's  conduct.  And  where  such  conduct  has  resulted 
in  the  plaintiff's  illness  he  may  recover  damages  therefor.i^  The  plaintiff  is 
also  entitled  to  recover  reasonable  expenses  incurred  for  medical  attendances^ 
and  a  fair  compensation  for  the  loss  of  what  he  would  otherwise  have  earned 
in  his  trade  or  profession,  and  has  been  deprived  of  the  capacity  of  earning, 
by  the  wrongful  act  of  the  defendant.^*  If  the  evidence  fairly  shows  that  the 
plaintiff  will  sustain  future  damages,  the  jury  may  include  such  damages  in 
the  verdict,  s^ 


finally  stopped,  plaintiff  walked  back. 
Held,  that  plaintiff's  act  in  walking  back 
-was  not  negligence,  precluding  him  from 
recovering  damages  for  sickness  resulting 
therefrom,  where  he  was  under  the  im- 
pression that  he  could  not  get  another 
train  back  until  the  next  day,  and  circum- 
stances made  it  inconvenient  for  him  to 
remain  on  the  train,  and  hence  a  judg- 
ment for  $75,  in  an  action  for  dam.ages 
sustained,  was  not  excessive,  though 
plaintiff  was  earning  at  the  time  only  $45 
a  month.  St.  Louis,  etc.,  R.  Co.  v.  Knight, 
81  Ark.  429,  99  S.  W.  684. 

7.  Indignities  inflicted  upon  woman  pas- 
senger— Verdict  not  excessive. — Where  a 
carrier  in  breach  of  its  contract  awoke  a 
woman  passenger  at  a  late  hour,  and  told 
her  that,  it'  she  did  not  pay  her  fare,  she 
would  be  ejected,  and  obliged  her  to  have 
the  porter  endeavor  to  borrow  money  for 
her  and  to  offer  to  pledge  her  personal 
■effects  therefor,  and  to  submit  herself  to 
the  inspection  of  another  passenger  that 
he  might  judge  from  her  appearance 
whether  he  was  warranted  in  paying  her 
fare,  an  award  of  $750  compensatory  dam- 
ages was  not  excessive.  Illinois  Cent.  R. 
Co.  V.  Fleming,  148  Ky.  473,  146  S.  W. 
1110. 

8.  Exposure  to  rain — Verdict  not  excess- 
ive.— A  verdict  for  $260  for  injuries  re- 
sulting from  a  passenger's  exposure  to  the 
rain  by  reason  of  the  carrier's  negligence 
is  not  excessive,  punitive  damages  being 
authorized.  Louisville,  etc.,  R.  Co.  v.  Kel- 
ler, 47  S.  W.  1072,  SO  Ky.  L.  Rep.  957,  104 
Ky.  768. 

9.  Measure  of  damages  in  general. — 
Vicksburg,  etc.,  R.  Co.  v.  Putnam,  118  U. 
S.  554,  30  L.  Ed.  357,  7  S.  Ct.  1;  Wade  v. 
Leroy  (U.  S.),  20  How.  34,  15  L.  Ed.  813, 

A  passenger  in  a  railway  car  who  has 
been  injured  in  a  collision  caused  by  the 
negligence  of  the  employees  of  the  corn- 
pany,  is  not,  as  a  general  rule,  entitled  in 
an  action  against  the  company  to  recover 
damages   beyond  the  limit   of   compensa- 


tion for  the  injury  actually  sustained. 
Milwaukee,  etc.,  R.  Co.  v.  Arms,  91  U.  S. 
489,   23   L.   Ed.   374. 

lb.  Pain  and  suffering. — Vicksburg,  etc., 
R.  Co.  V.  Putnam,  118  U.  S.  545,  554,  30 
L.  Ed.  257,  7  S.  Ct.  1;  citing  Wade  v. 
Leroy  (U.  S.),  20  How.  34,  15  L.  Ed.  813; 
Nebraska:  City  v.  Campbell  (U.  S.),  2 
Black   590,   17   L.   Ed.   271. 

11.  Mental  suffering. — Kennon  v.  Gil- 
mer, 131  U.  S.  22,  9  S.  Ct.  696,  33  L.  Ed. 
110. 

In  order  to  justify  a  recovery  for  mental 
suffering  in  an  action  for  injury  to  a 
passenger,  there  must  be  some  facts  or 
circumstances  showing  a  warrant  for  the 
mental  attitude  of  the  injured  party,  so 
that,  to  warrant  recovery  of  more  than 
nominal  damages,  wanton  or  willful  disre- 
gard of  the  passenger's  rights  must  be 
shown.  Caldwell  v.  Northern  P'ac.  R. 
Co.,   105   Pac.   625,  56  Wash.   223. 

12.  Illness. — ^Where  a  woman  could  not 
by  the  exercise  of  ordinary  care  have  dis- 
covered that  she  was  invited  by  the  con- 
ductor of  a  street  car  to  disembark  at  a 
point  short  of  her  destination,  she  was 
entitled  to  recover  damages  for  illness 
brought  about  by  exposure  to  the  weather 
after  leaving  the  car.  Georgia  R.,  etc., 
Co.  V.  McAllister,  54  S.  E.  957,  126  Ga. 
447,  7  L.  R.  A.,  N.  S.,  1177. 

13.  Medical  attendance. — Vicksburg,  etc., 
R.  Co.  V.  Putnam,  118  U.  S.  545,  554,  30 
L.  Ed.  357,  7  S.  Ct.  1;  citing  Wade  v.  Le- 
roy (U.  S.),  20  How.  34,  15  L.  Ed.  813; 
Nebraska  City  v.  Campbell  (U.  S.),  2 
Black    590,    17    L.    Ed.    271. 

14.  Injury  to  earning  capacity. — Vicks- 
burg, etc.,  R.  Co.  V.  Putnam,  118  U.  S. 
545,  554,  30  L.  Ed.  357,  7  S.  Ct.  1;  citing 
Wade  V.  Leroy  (U.  S.),  20  How.  34,  15 
L.  Ed.  813;  Nebraska  City  v.  Campbell 
(U.  S.),  3  Black  590,  17  L.  Ed.  371. 

15.  Future  damages. — Washington,  etc., 
R.  Co.  V.  Harmon,  147  U.  S.  571,  13  S.  Ct. 
557,   37   L.   Ed.   284. 
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§  3401.  Elements  and  Measure  of  Damages  for  Assault,  Threats,  In- 
sult or  Abuse. — In  an  action  by  a  passenger  to  recover  for  an  assault  com- 
mitted upon  him  by  the  carrier's  agent  or  servant,  the  measure  of  damages  is 
such  damages,  actual  and  exemplary  or  punitive,^®  as  would  be  given  against  a 
natural  person  had  he  committed  such  acts,  or  as  would  have  been  given  against 
the  agent  himself  had  he  been  sued  as  principal. i'''  In  such  an  action  if  the  jury 
find  for  plaintiff  they  should  take  into  consideration  in  assessing  damages  the 
nature  of  the  force  applied  to  plaintiff,  and  his  fear,  sense  of  indignity  and  hu- 
miliation, and  award  him  such  sum  as,  under  all  circumstances  of  the  case, 
they  may  deem  a  fair  and  reasonable  compensation  therefor.^^  In  an  action 
brought  to  recover  damages  for  a  threat  to  expel  a  passenger  from  a  street 
car,  who  presented  a  transfer  to  the  conductor  which  was  defective  through  no 
fault  of  the  plaintiff,  but  who,  under  the  facts  of  the  case,  was  entitled 
to  a  ride  on  the  car,  the  measure  of  damages  is  not  limited  to  the  amount 
paid  to  prevent  an  expulsion,  but  general  damages  may  be  recovered  as 
for  an  inexcusable  trespass,  even  though  there  be  no  aggravating  cir- 
cumstances connected  with  the  threat  of  expulsion. ^^  A  railroad  corh- 
pany  is  bound  to  protect  a  passenger  against  insult  by  its  conductor  or  other 
employee,  and  a  passenger  is  entitled  to  recover  of  the  company  compensatory 
damages  for  mental  suffering  caused  by  the  unprovoked  use  by  an  employee  of 
insulting  and  abusive  language  tending  to  humiliate  him.^**     In  such  case,  while 


16.  As  to  exemplary  or  punitive  dam- 
ages, see  post,  "Exemplary  or  Punitive 
Damages,"  §§  3403-3405. 

17.  Measure  of  damages  for  assault  by 
carrier's  agent  or  servant. — Gasway  v.  At- 
lanta, etc.,  R.  Co.,  58  Ga.  316. 

18.  Chesapeake,  etc.,  Railway  v.  Robin- 
ett,  151  Ky.  778,  152  S.  W.  976,  45  L.  R. 
A.,  N.  S.,  433;  Philadelphia,  etc.,  R.  Co.  v. 
Crawford,  112  Md.  508,  77  Atl.  278. 

Damages  awarded  as  compensation  for 
the  wounded  feelings  of  a  passenger  who 
has  been  assaulted  by  an  agent  of  the 
carrier  are  regulated  by  the  enlightened 
conscience  of  an  impartial  jury;  they 
must  be  just  and  not  inadequate  or  ex- 
cessive. Western,  etc..  Railroad  v.  Tur- 
ner, 72  Ga.  292,  53  Am.  Rep    842. 

Plaintiff,  whose  father  was  wrongfully 
assaulted  by  defendant's  conductor  and 
his  assistants  and  thrown  violently  against 
plaintiff,  causing  friglit,  and  injuries  to 
her  side,  was  entitled  to  such  damages  as 
would  fairly  compensate  her  for  her  phys- 
ical and  mental  suffering  directly  result- 
ing from  the  physical  impact  and  fright. 
Chesapeake,  etc..  Railway  v.  Robinett.  151 
Ky.  778,  152  S.  W.  976,  45  L.  R.  A.,  N.  S., 
433. 

When  a  person  has  purchased  a  legal 
right  to  enter  as  a  passenger  the  train  of 
a  common  carrier,  but  is  notified  by  an 
agent  of  the  carrier  that  his  right  is  de- 
nied, he  may  nevertheless  make  reason- 
able efforts  bona  fide  to  exercise  his 
right,  and  physical  resistance  interposed 
by  the  carrier's  agents  to  such  efforts  will 
constitute  a  tort,  and  in  an  action  there- 
for the  indignity,  as  well  as  the  personal 
violence,  may  be  considered  by  the  jury 
as  an  element  of  compensatory  damages. 
Runyan  v.  Central  R.  Co.,  47  Atl.  432,  65 
N.  J.  L.  228. 


Outrage  and  indignity  to  be  considered 
even  where  exemplary  damages  do  not  lie. 

— Aside  from  the  doctrine  of  exemplary 
damages,  mental  anguish  arising  from  the 
nature  and  character  of  the  assault  is  a 
proper  element  of  compensation,  and  the 
outrage  and  indignity  which  have  accom- 
panied an  injury  are  to  be  estimated  in 
the  damages  as  well  as  its  physical  effects, 
even  in  cases  where  exemplarj'  damages 
do  not  lie.  McKinley  v.  Chicago,  etc.,  R, 
Co.,  44  Iowa  314,  24  Am.  Rep.  748. 

Assault  held  tortious  and  passenger  not 
restricted  to  nominal  damages. — ^Where 
an  invalid  when  about  to  get  on  one  of 
defendant's  cars  was  seized  by  an  em- 
ployee and  pushed  into  the  street  gutter, 
and  his  neck  was  bruised,  and  the  effect 
on  plaintiff  was  to  retard  his  recovery, 
and  some  one  other  than  plaintiff  had 
struck  the  employee,  the  assault  was  tor- 
tious, and  plaintiff  was  not  restricted  to. 
nominal  damages.  Ford  v.  Minneapolis 
St.  R.  Co.,  107  N.  W.  817,  98  Minn.  96. 

19.  Damages  recoverable  for  threat  of 
expulsion  from  car. — Georgia'  R.,  etc.,  Co. 
V.  Baker,  125  Ga.  562,  54  S.  E.  639,  7  L. 
R.  A.,  N.  S.,  103,  5  Am.  &  Eng.  Ann.  Cas.^ 
484. 

20.  Damages  recoverable  for  mental  suf- 
fering caused  by  insulting  and  abusive, 
language. — -Birmingham  R.,  etc.,  Co.  v. 
Glenn  (Ala.),  60  So.  Ill;  Bleecker  v.  Col- 
orado, etc.,  R.  Co.,  50  Colo.  140,  114  Pac. 
481,  33  L.  R.  A.,  N.  S.,  386;  KnoxviUe. 
Tract.  Co.  V.  Lane,  103  Tenn.  376,  53  S.  W. 
557,  46  L.   R.  A.   549. 

In  an  action  against  a  railroad  company 
to  recover  for  injuries  to  feelings,  caused 
by  insulting  language  of  a  conductor,  the 
jury  may  consider  the  humiliation  and 
injury  to  the  feelings.  Gillespie  v.  Brook- 
lyn Heights  R.  Co.,  178  N.  Y.  347,  70  N.. 
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the  language  used  need  not  have  been  defamatory  of  itself,  the  fact  that  it  was 
defamatory  can  be  considered,  on  the  question  of  damages.^i  Allegations  of 
suffering,  mortification,  and  humiliation  by  the  offensive  refusal  of  a  conductor 
to  accept  a  railroad  ticket  will  permit  recovery  of  damages,  though  no  physical 
injury  is  alleged  or  proven. 22  And  where  a  conductor  takes  up  a  passenger's 
ticket  illegally  and  in  a  public  manner  in  the  presence  of  other  passengers  un- 
der circumstances  virtually  amounting  to  an  imputation  of  fraud,  the  passenger 
may  recover  for  injury  to  his  feelings  and  the  ignominy  thrust  upon  him.^s  In 
an  action  by  a  passenger  against  a  railroad  company  to  recover  for  injuries  to 
feelings,  caused  by  the  insulting  language  of  a  conductor,  the  jury  may  not  con- 
sider any  injury  to  the  passenger's  character  resulting  therefrom.-'' 

§  3402.  Damages  Recoverable  for  Humiliation  Suffered  as  Result 
of  an  Unlawful  Arrest. — A  passenger  unlawfully  arrested  on  a  train  by  one 
who  is  the  agent  and  employee  of  the  carrier  is  entitled  to  recover  such  dam- 
ages as  will  compensate  him  for  any  humiliation  suffered  as  the  proximate  re- 
sult of  the  arrest. 25 

§§  3403-3405.  Exemplary  or  Punitive  Damages— §  3403.  In  Gen- 
eral.— There  is  much  conflict  of  authority  as  to  the  character  of  the  injury 
that  will  warrant  a  recovery  of  exemplary  or  punitive  damages  in  an  action  by 
a  passenger  against  a  carrier  for  personal  injury  resulting  from  the  act  or  de- 
fault of  the  carrier  or  its  agents  or  servants  acting  within  the  scope  of  their 
authority.  The  great  weight  of  authority  supports  the  rule  that  if  the  injury  is 
the  result  of  misconduct  which  is  willful,  wanton  or  malicious, ^^  or  of  a  reckless 
indifference  to  the  rights  of  the  passenger  equivalent  to  intentional  violation  of 


E.  857,  103  Am.  St.  Rep.  503,  66  L.  R.  A. 
618,  reversing  81  N.  Y.  S.  1137,  80  App. 
Div.  640. 

Damages  for  mental  suffering  independ- 
ent of  other  injury,  may  be  recovered  for 
shock  to  a  female  passenger  by  profane 
and  insulting  language  used  in  her  pres- 
ence by  the  carrier's  employee.  Birming- 
ham R.,  etc.,  Co.  V.  Glenn  (Ala.),  60  So. 
111. 

Where  a  passenger  on  a  street  car  ten- 
dered the  conductor  an  amount  more  than 
the  fare,  and  asked  for  a  transfer,  and, 
after  the  conductor  had  attended  to  an- 
other passenger,  demanded  her  change, 
whereupon  the  conductor  in  an  abusive 
manner  refused  to  return  any  change,  but 
called  the  passenger  a  deadbeat  and  swind- 
ler, and  directed  verdict  for  plaintiff  for 
the  amount  of  the  change  as  the  extent 
of  the  carrier's  liability  is  reversible  er- 
ror. Judgment  81  N.  Y.  S.  1137,  80  App. 
Div.  640,  reversed  in  Gillespie  v.  Brooklyn 
Heights  R.  Co.,  70  N.  E.  857,  178  N.  Y. 
347,  66  L.  R.  A.  618,  ld3  Am.  St.  Rep.  503. 

21.  Bleecker  v.  Colorado,  etc.,  R.  Co., 
50  Colo.  140,  114  Pac.  481,  33  L.  R.  A.,  .N. 
S.,  386. 

22.  Damages  recoverable  for  offensive 
refusal  to  accept  railroad  ticket. — Humph- 
rey V.  Michigan  United  R.  Co.,  166  Mich. 
645,   132    N.  AV.   447. 

23.  Damages  recoverable  where  con- 
ductor takes  up  passenger's  ticket  under 
circumstances  amounting  to  imputation 
of  fraud. — Harris  v.  Delaware,  etc.,  R.  Co., 
77   N.   J.    L.    378,  73   Atl.   50.       See,  also. 


Humphrey  v.  Michigan  United  R.  Co.,  166 
Mich.  645,  132  N.  W.  447. 

24.  Injury  to  character  may  not  be  con- 
sidered.—Judgment  in  81  N.  Y.  S.  1137,  80 
App.  Div.  640,  reversed  in  Gillespie  v. 
Brooklyn  Heights  R.  Co.,  70  N.  E.  857, 
178  N.  Y.  347,  66  L.  R.  A.  618,  103  Am.  St. 
Rep.  503. 

25.  Damages  recoverable  for  humiliation 
suffered  as  result  of  an  unlawful  arrest. — 
Louisville,  etc.,  R.  Co.  v.  Byrley,  153  S. 
W.  36,  152  Ky.  35;  Louisville,  etc.,  R.  Co. 
V.  White,  153   S.  W._  1199,   153   Ky.  463. 

26.  Injury  resulting  from  misconduct" 
which  is  willful,  wanton  or  malicious. — . 
For  willful  or  malicious  injuries  by  a  car- 
rier vindictive  damages  are  allowable. 
Hill  V.  New  Orleans,  etc.,  R.  Co.,  11  La. 
Ann.   292. 

A  railroad  company  is  bound,  on  pain 
of  exemplary  damages,  to  protect  passen- 
gers from  oppression,  malice,  insult,  or 
other  willful  misconduct  on  the  part  of 
those  in  charge  of  the  train.  Louisville, 
etc.,  R.  Co.  V.  Ballard,  85  Ky.  307,  9  Ky. 
L.  Rep.  7,  3  S.  W.  530,  7  Am.  St.  Rep.  600. 

Exemplary  damages  may  be  recovered 
of  a  railroad  company  for  an  injury  to  a 
passenger  resulting  from  the  violation  of 
duty  by  one  of  its  employees  in  charge  of 
the  train,  if  such  violation  of  duty  be  ac- 
companied with  insult  or  other  willful 
misconduct  evidencing  reckless  desre- 
gard  of  consequences.  Cincinnati,  etc.,  R. 
Co.  V.  Richardson,  14  Ky.  L.  Rep.  367. 

Exemplary  damages  are  allowable  in  an 
action  against  a  railway  company  for  will- 
ful  injury   inflicted   by   the    conductor   on 
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them,^''   such  damages  may  .be  recovered.     In  many  jurisdictions  this  rule  has 
been  held  to  define  the  limit  of  recovery  of  exemplary  damages  in  such  cases. 


the  passenger  without  lawful  justification. 
McDade  v.  Norfolk,  etc.,  R.  Co.,  67  W. 
Va.  582,  68  S.  E.  378.  But,  see,  Ricketts 
V.  Chesapeake,  etc.,  R.  Co.,  33  W.  Va.  433, 
10  S.  E.  801,  7  L.  R.  A.  354,  35  Am.  St. 
Rep.  901. 

In  Wisconsin  it  has  been  held  that  a 
carrier  is  not  liable  to  exemplary  or  pu- 
nitive damages,  lor  an  injury  inflicted 
upon  a  passenger  by  an  employee  of  the 
carrier  acting  within  the  scope  of  his  em- 
ployment, unless  the  carrier  directed  the 
injurious  act  to  be  done,  or  subsequently 
confirmed  it;  but  that  if  the  act  was  a  ma- 
licious one,  and  the  carrier  directed  it,  or, 
not  directing  it,  if  he  subsequently  adopted 
or  confirmed  it,  he  will  be  liable  to  puni- 
tory damages.  Bass  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  654,  24  Am.  Rep.  437. 

In  conformity  with  this  rule  it  has  been 
held  that  no  punitive  damages  can  be  as- 
sessed against  the  owner  of  a  steamboat 
for  the  misconduct  of  the  captain  towards 
a  passenger  on  the  boat,  in  the  absence  of 
evidence  of  a  ratification  of  such  conduct. 
Mace  V.  Reed,  89  Wis.  440,  62  N.  W.  186. 

Whether  passenger  may  have  punitive 
damages  rests  largely  in  discretion  of 
jury. — Where  an  injury  is  wantonly  and 
willfully  inflicted  on  a  passenger  by  a  car- 
rier, the  jury  may,  in  addition  to  the  ac- 
tual damages  sustained,  visit  upon  the 
wrongdoer  vindictive  or  punitive  damages, 
by  way  of  punishment  for  the  wrongful 
act,  but  the  party  is  not  "entitled"  to 
such  damages  as  a  matter  of  right,  and  it 
is  error  to  so  instruct,  in  any  case. 
Whether  the  party  may  have  such  dam- 
ages, rests  largely  in  the  discretion  of  the 
jury,  under  all  the  circumstances,  and 
they  should  be  left  free  to  exercise  their 
judgment  in  this  respect.  Wabash,  etc., 
R.  Co.  V.  Rector,  104  111.  296. 

27.  Injury  resulting  from  reckless  indif- 
ference to  rights  of  passenger. — Louis- 
ville, etc.,  R.  Co,  V.  Ferrell,  7  Ky.  L.  Rep. 
607;  Cincinnati,  etc.,  R.  Co.  v.  Richardson, 
14  Ky.  L.  Rep.  367;  Kentucky  Cent.  R. 
Co.  V.  Dills  (Ky.),  '4  Bush  593. 

Reckless  indifference  to  safety  of  pas- 
sengers while  boarding  or  alighting  from 
cars. — ^A  railroad  company  is  bound  to 
provide  reasonable  means  of  protection  so 
as  to  insure  the  safety  of  passengers  while 
boarding  and  alighting  from  its  cars,  and 
a  reckless  disregard  of  such  duty  renders 
it  liable  in  exemplary  damages  to  a  per- 
son injured  thereby.  Appleby  v.  South 
Carolina,  etc.,  R.  Co.,  38  S.  E.  237,  60  S. 
C.  48. 

A  railroad  passenger  who  was  ordered 
by  the  porter  to  alight  from  a  train  which 
was  going  so  fast  as  to  make  it  obviously 
dangerous  for  her  to  do  so,  thereby  show- 
ing a  reckless  disregard  of  her  rights  as 
a  passenger,  could  recover  punitive  dam- 


ages for  resulting  injuries.  Dobson  v.  Re- 
ceivers, 90  S.  C.  414,  73  S.  E.  875. 

Plaintiflf's  husband  placed  her  on  de- 
fendant's train,  requesting  the  conductor 
to  inform  her  when  the  train  reached  a 
certain  station,  and  assist  her  to  alight 
there.  The  train  arrived  at  that  station 
after  dark,  made  a  very  short  stop,  and 
moved  on  with  plaintiff  on  board.  Some 
one  informed  the  conductor  that  there  was 
a  lady  on  board  who  desired  to  leave  the 
train  at  that  station,  and  the  train  was 
stopped  about  100  yards  from  the  station. 
When  the  train  stopped,  one  of  the  brake- 
men  approached  plaintiff  to  assist  her  to 
alight,  and  as  she  was  proceeding  to  the 
door  to  leave  the  coach  the  engineer  neg- 
ligently and  wantonly  caused  the  train  to 
back  suddenly,  throwing  plaintiff  against 
the  door,  and  injuring  her.  Held,  that 
such  facts  entitled  plaintiff  to  actual  and 
exemplary  damages.  Appleby  v.  South 
Carolina,  etc.,  R.  Co.,  38  S.  E.  237,  60  S. 
C.  48. 

Where  a  widow,  who  was  self-support- 
ing, was  permanently  injured  while  alight- 
ing from  defendant's  train,  on  which  she 
had  been  a  passenger,  by  a  shock  caused 
by  the  negligent  backing  of  the  engine 
against  the  cars  with  great  violence,  it 
was  not  error  to  deny  a  new  trial  in  an 
action  for  such  injuries,  in  which  punitive 
damages  had  been  awarded,  on  the  ground 
that  there  was  an  absence  of  evidence  to 
support  a  cause  of  action  for  punitive 
damages.  Glover  v.  Charleston,  etc.,  R. 
Co.,  35  S.  E.  510,  57  S.  C.  228. 

Failure  to  provide  either  a  stool  or 
light  for  a  woman  passenger  in  getting 
off  the  train  at  a  place  away  from  the 
station,  held  some  evidence  of  a  wanton 
disregard  of  an  obvious  duty,  as  regards 
punitive  damages.  Lancaster  v.  Southern 
Railway,  75  S.  E.  398,  92  S.  C.  177. 

The  failure  of  employees  of  a  carrier  to 
stop  the  train,  so  as  to  give  a  sick  pas- 
senger opportunity  to  board  the  sleeper, 
evinced  a  reckless  indifference  to  the 
rights  of  the  passenger,  authorizing  pu- 
nitive damages.  Illinois  Cent.  R.  Co.  v. 
Smith  (Miss.),  59  So.  87. 

Running  train  at  great  rate  of  speed 
over  defective  track. — In  an  action  against 
a  railroad  company,  where  the  running  of 
a  train  at  a  great  rate  of  speed  over  a 
defective  track  was  alleged,  evidence  that 
the  train  was  running  at  the  rate  of  a  mile 
a  minute  justified  a  finding  that  there  was 
a  reckless  disregard  of  the  rights  of  the 
passengers,  authorizing  exemplary  dam- 
ages. Griffin  V.  Southern  R.  Co.,  43  S.  E. 
445,  65  _S.   C.   123. 

Derailment  caused  by  turning  switch 
under  moving  train. — Where  the  servant 
of  a  railroad  company  turned  a  switch 
under  a  passenger  train  which  was  in  mo- 
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and  it  has  been  held  that  mere  negligence,  even  though  it  be  gross  negligence, 
will  not  authorize  the  allowance  of  such  damages,  if  there  is  not  an  entire  want 
of  care  sufScient  to  raise  a  presumption  of  conscious  indifference  to  conse- 
quences.28    But  in  other  jurisdictions  it  has  been  held  that  injuries  resulting  from 


tion,  causing  a  derailment,  punitive  dam- 
ages are  properly  allowed;  the  conduct  of 
the  servant  showing  a  wc^nton  and  reck- 
less disregard  of  human  life.  Chicago, 
etc.,  R.  Co.  V.  Rowell,  151  S.  W.  950,  151 
Ky.  313. 

28.  Gross  negligence  not  amounting  to 
entire  want  of  care  will  not  authorize  al. 
lowance  of  exemplary  damages. — In  Mil- 
waukee, etc.,  R.  Co.  V.  Arms,  91  U.  S.  489, 
23  L.  Ed.  374,  which  was  an  action  by  a 
passenger  against  a  railroad  company  for 
an  injury  resulting  from  a  collision  al- 
leged to  have  been  caused  by  the  negli- 
gence of  the  employees  of  the  company, 
Mr.  Justice  Davis,  who  delivered  the 
opinion  of  the  court,  said:  "It  is  insisted, 
however,  that,  where  there  is  'gross  negli- 
gence,' the  jury  can  properly  give  exem- 
plary damages.  There  are  many  cases  to 
this  effect.  The  difficulty  is,  that  they  do 
not  define  the  term  with  any  accuracy; 
and,  if  it  be  made  the  criterion  by  which 
to  determine  the  liability  of  the  carrier 
beyond  the  limit  of  indemnity,  it  would 
seem  that  a  precise  meaning  should  be 
given  to  it.  This  the  courts  have  been 
embarrassed  in  doing,  and  this  court  has 
expressed  its  disapprobation  of  these  at- 
tempts to  fix  the  degrees  of  negligence 
by  legal  definitions.  In  Steamboat  New 
World  V.  King  (U.  S.),  16  How.  4T4,  14 
L.  Ed.  1019,  Mr.  Justice  Curtis,  in  speak- 
ing of  the  three  degrees  of  negligence, 
says;  'It  may  be  doubted  if  these  terms 
can  be  usefully  applied  in  practice.  Their 
meaning  is  not  fixed,  or  capable  of  being 
so.  One  degree  thus  described  not  only 
may  be  confounded  with  another,  but  it 
is  quite  impracticable  exactly  to  distin- 
guish them.  Their  signification  necessa- 
rily varies  according  to  circumstances;  to 
whose  influence  the  courts  have  been 
forced  to  yield,  until  there  are  so  many 
real  exceptions  that  the  rules  themselves 
can  scarcely  be  said  to  have  a  general  op- 
eration. If  the  law  furnishes  no  definition 
of  the  terms  "gross  negligence"  or  "ordi- 
nary negligence"  which  can  be  applied  in 
practice,  but  leaves  it  to  the  jury  to  deter- 
mine in  each  case  what  the  duty  was,  and 
what  omissions  amount  to  a  breach  of  it, 
it  would  seem  that  imperfect  and  confess- 
edly unsuccessful  attempts  to  define  that 
duty  had  better  be  abandoned.'  Some  of 
the  highest  English  courts  have  come  to 
the  conclusion  that  there  is  no  intelligible 
distinction  between  ordinary  and  gross 
negligence.  Redf.  on  Car.,  §  376.  Lord 
Cranworth,  in  Wilson  v.  Brett,  11  _M.  & 
W.  113,  said  that  gross  negligence  is  or- 
dinary negligence  with  a  vituperative  epi- 
thet; and  the  Exchequer  Chamber  took 
the    same   view   of   the    subject.      Beal   v. 
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South  Devon  R.  Co.,  3  H.  &  C.  327.  In 
the  Common  Pleas,  Grill  v.  General  Iron 
Screw  Collier  Co.,  Law  Reps.,  C.  P.  1, 
was  heard  on  appeal.  One  of  the  points 
raised  was  the  supposed  misdirection  of 
the  Lord  Chief  Justice  who  tried  the  case, 
because  he  had  made  no  distinction  be- 
tween gross  and  ordinary  negligence. 
Justice  Willes,  in  deciding  the  point,  after 
stating  his  agreement  with  the  dictum  of 
Lord  Cranworth,  said:  'Confusion  has 
arisen  from  regarding  "negligence"  as  a 
positive  instead  of  a  negative  word.  It  is 
really  the  absence  of  such  care  as  it  was 
the  duty  of  the  defendant  to  use.  "Gross" 
is  a  word  of  description,  and  not  of  defi- 
nition; and  it  would  have  been  only  intro- 
ducing a  source  of  confusion  to  use  the 
expression  "gross  negligence"  instead  of 
the  equivalent,  a  want  of  due  care  and 
skill  in  navigating  the  vessel,  which  was 
again  and  again  used  by  the  Lord  Chief 
Justice  in  his  summing  up.'  'Gross  negli- 
gence' is  a  relative  term.  It  is  doubtless 
to  be  understood  as  meaning  a  greater 
want  of  care  than  is  implied  by  the  term 
'ordinary  negligence;'  but,  after  all,  it 
means  the  absence  of  the  care  that  was 
necessary  under  the  circumstances.  In 
this  sense  the  collision  in  controversy 
was  the  result  of  gross  negligence,  be- 
cause the  employees  of  the  company  did 
not  use  the  care  that  was  required  to 
avoid  the  accident.  But  the  absence  of 
this  care,  whether  called  gross  or  ordi- 
nary negligence,  did  not  authorize  the 
jury  to  visit  the  company  with  damages 
beyond  the  limit  of  compensation,  for  the 
injury  actually  inflicted.  To  do  this, 
there  must  have  been  some  wilful  miscon- 
duct, or  that  entire  want  of  care  which 
would  raise  the  presumption  of  a  con- 
scious indifference  to  consequences." 

Where  a  railroad  company  adopts  all 
rules  and  regulations  needful  for  the 
safety  of  the  passengers,  and  employs 
competent  agents,  whose  duty  it  is  to  see 
that  these  rules  and  regulations  are  ob- 
served, tlie  company,  in  case  of  injury  to 
the  passengers,  happening  by  reason  of 
the  carelessness  of  a  subordinate  agent, 
can  not  be  held  liable  for  punitive  dam- 
ages. Ackerson  v.  Erie  R.  Co.,  33  N.  J. 
L.   354. 

To  sustain  a  claim  for  exemplary  dam- 
ages against  a  railroad  company,  there 
must  be  not  only  gross  negligence,  but  a 
willful,  reckless  disregard  of  the  rights  of 
a  party  injured.  Oliver  v.  Columbia,  etc., 
R.  Co.,  43  S.  E.  307,  65  S.  C.  1. 

Gross  negligence  is  not  a  ground  for 
exemplary  damages,  unless  it  be  shown 
that  it  has  proceeded  from  such  conduct 
as  is  wanton  or  oppressive,  or  from  such 
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gross  negligence  will  authorize  the  allowance  of  exemplary  or  punitive  damages.^^ 


malice  as  implies  a  spirit  of  mischief,  or 
criminal  indifference  to  civil  obligations. 
Atchison,  etc.,  R.  Co.  v.  Chamberlain,  4 
Okla.  542,  46  Pac.  499. 

Exemplary  damages  are  only  allowed 
where  a  wrongful  act  is  done  with  a  bad 
motive,  or  so  recklessly  as  to  imply  a 
disregard  of  social  obligations,  or  where 
there  is  negligence  so  gross  as  to  amount 
to  positive  misconduct.  Louisville,  etc., 
R.  Co.  V.  Guinan,  79  Tenn.  (11  Lea)  98, 
47  Am.  Rep.  279;  East  Tennessee,  etc., 
R.  Co.  V.  Lee,  90  Tenn.  570,  13  S.  W.  268. 

Failure  to  build  proper  fire  in  station 
house. — Where  a  girl  eight  years  of  age, 
and  her  brother  less  than  three  years  of 
age,  were  taken  by  their  mother  to  de- 
fendant's station,  and,  finding  no  fire  in 
the  waiting  room,  the  mother  requested 
defendant's  agent  to  build  a  fire,  which  he 
undertook  to  do,  but  which  did  not  burn, 
there  was  no  willfulness  or  conscious  in- 
difference to  consequences  from  which 
malice  could  be  inferred,  so  as  to  warrant 
recovery  of  punitive  damages.  St.  Louis, 
etc.,  R.  Co.  V.  Evens  (Ark.),  148  S.  W.  264. 

Advice  by  ticket  agent  to  board  moving 
train. — Where  an  intending  passenger  was 
late  at  the  depot,  and  the  ticket  agent  ad- 
vised him,  as  the  train  began  to  move 
away,  to  board  the  same  at  once,  and 
plaintiff  climbed  on  the  steps  of  the  near- 
est car  as  the  same  was  moving,  and 
while  on  the  steps  was  jerked  off  and  in- 
jured, the  statement  of  the  ticket  agent 
was  not  an  intentional  wrong,  so  as  to 
support  a  verdict  against  the  railroad  com- 
pany for  punitive  damages.  Pickett  v. 
Southern  R.  Co.,  48  S.  E.  466,  69  S.  C.  445. 

Vindictive  damages  for  being  thrown 
from  the  cars  of  a  railroad  are  not,  as  in 
cases  of  willful  or  malicious  injuries,  al- 
lowable, though  the  company  is  clearly 
proved  to  have  been  negligent.  Hill  v. 
New  Orleans,  etc.,  R.  Co.,  11  La.  Ann. 
292. 

Starting  train  before  passenger  alights. 
— A  passenger  injured  while  alighting 
from  a  train,  through  the  train  starting  up 
before  he  alighted,  was  not  entitled  to  ex- 
emplary damages,  where  there  was  noth- 
ing to  indicate  malice  or  deliberate  dis- 
regard of  his  rights  on  the  part  of  the 
railroad  employees.  Atchison,  etc.,  R.  Co. 
V.  Stewart,  55  Kan.  667,  41  Pac.  961. 

Collision. — In  an  action  for  injuries 
through  a'  collision  between  cars,  exem- 
plary damages  were  improperly  allowed, 
where  the  evidence  showed  that  the  col- 
lision was  the  result  only  of  the  negligent 
operation  of  the  car.  Wright  v.  Philadel- 
phia Rapid  Trans.  Co.,  84  Atl.  G69,  CSSjPa. 
132. 

Misconduct  of  train  auditor. — In  an  ac- 
tion by  a  passenger  for  injuries  alleged 
to  be  due  to  the  misconduct  of  defend- 
ant's train  auditor  toward  him,  evidence 
examined,  and  held  to  show  that  the  au- 


ditor's conduct,  while  a  natural,  though 
improper,  result  of  plaintiff's  behavior, 
fell  short  of  the  elements  of  wantonness 
or  willfulness  from  which  malice  is  in- 
ferred as  the  basis  of  an  action  for  exem- 
plary damages.  St.  Louis,  etc.,  R.  Co.  v. 
Myzell,  87  Ark.  123,  112  S.  W.  203. 

29.  Gross  negligence  authorizes  allow- 
ance of  exemplary  damages. — Alabama. — 
Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48  Ala.  15. 

Colorado.— -WaXX  v.  Cameron,  6  Colo. 
275. 

Kentucky. — Louisville,  etc.,  R.  Co.  v. 
Ritter,  2  Ky.  L.  Rep.  385;  Southern  R.  Co. 
V.  Brewer,  32  Ky.  L.  Rep.  1374,  108  S.  W. 
936;  Kentucky  Cent.  R.  Co.  v.  Dills  (Ky.), 
4  Bush  593;  Louisville,  etc.,  R.  Co.  w.  Mc- 
Clain,  23  Ky.  L.  Rep.  1878,  66  S.  W.  391. 

New  Hamphsire. — Hopkins  v.  Atlantic, 
etc..  Railroad,  36  N.  H.  9,  72  Am.  Dec. 
287. 

Texas. — Missouri  Pac.  R.  Co.  v.  John- 
son, 72  Tex.  95,  10  S.  W.  325. 

A  passenger,  to  recover  punitive  dam- 
ages in  an  action  for  personal  injury  not 
resulting  in  death,  need  not  show  the  ab- 
sence of  all  care  or  reckless  indifference 
to  the  safety  of  the  passenger,  or  inten- 
tional misconduct  on  the  part  of  the 
agents  and  officers  of  the  company.  Mays- 
ville,  etc.,  R.  Co.  v.  Herrick  (Ky.),  13 
Bush  122. 

The  act  of  street  car  men  in  knowingly 
operating  on  a  steep  incline  a  car  with  a 
useless  brake,  and  relying  entirely  on  the 
reverse  electric  current  to  control  the  car, 
is  gross  negligence,  authorizing  punitive 
damages  for  injuries  to  a  passenger  in  a 
runaway  because  the  electric  current  was 
cut  off  while  the  car  was  descending  the 
incline.  Lexington  R.  Co.  v.  Johnson 
(Ky.),   122   S.   W.   830. 

Gross  negligence  causing  collision. — In 
an  action  against  a  carrier  for  injuries  oc- 
casioned by  collision,  the  court  rnay  prop- 
erly instruct  the  jury  to  award  punitive 
damages,  if  there  was  gross  neglect;  there 
being  sufficient  evidence  to  authorize  the 
submission  of  the  question.  Louisville, 
etc.,  R.  Co.  V.  McClain,  66  S.  W.  391,  33 
Ky.  L.  Rep.  1878. 

Where  employees  of  a  railroad  com- 
pany, with  full  knowledge  of  the  approach 
of  a  passenger  train,  or  of  the  time  of  its 
approach,  left  a  switch  open,  and  as  a  re- 
sult there  was  a  collision  causing  injury 
to  a  passenger,  it  constituted  such  a  de- 
gree of  neglect  as  to  authorize  an  instruc- 
tion as  to  punitive  damages.  Louisville, 
etc.,  R.  Co.  V.  Kingman,  18  Ky.  L.  Rep.  82, 
35    S.   W.    264. 

Where  a  passenger  train  was  run  300 
yards  in  plain  view  of  a  red  switch  lamp 
showing  that  the  switch  was  turned,  caus- 
ing a  serious  collision  between  the  pas- 
senger train  and  a  freight  train  standing 
on  the  siding,  and  no  excuse  or  reason 
was  given  why  the  danger  signal  was  not 
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All  the  authorities  hold,  however,  that  injuries  resulting  from  ordinary  negli- 
gence, or  negligence  not  amounting  to  gross  negligence,  will  not  authorize  the 
imposition  of  exemplary  damages.^"     It  is  essential  to  the  recovery  of  exemplary 


seen,  the  evidence  established  gross  neg- 
ligence, justifying  an  instruction  permit- 
ting .an  award  of  punitive  damages  for  in- 
juries to  a  passenger.  Southern  R.  Co.  v. 
Brewer,  105  S.  W.  160,  .S2  Ky.  L.  Rep.  43. 

Where  the  statute  required  an  engineer 
to  stop  short  for  a  railroad  crossing,  but 
nevertheless,  though  knowing  the  loca- 
tion of  the  crossing,  and  that  trains  could 
not  be  stopped,  after  coming  in  sight  of 
each  other,  unless  they  had  obeyed  the 
statute,  he  ran  upon  the  crossing  without 
slackening  his  speed  of  30  miles  an  hour, 
and  a  collision  ensued,  his  employer  may 
be  made  liable  for  punitive  damages  by 
one  injured  in  the  collision.  Richmond, 
etc.,  R.  Co.  V.  Greenwood,  99  Ala.  501,  14 
So.  495. 

Derailment  of  car. — An  instruction 
which  limits  the  authority  to  impose  ex- 
emplary damages  on  a  carrier  of  passen- 
gers for  injuries  sustained  by  reason  of 
derailment  of  a  car  to  cases  in  which 
there  is  an  "entire  want  of  care"  on  the 
part  of  defendant  in  the  maintenance  of 
its  track  -is  properly  refused.  Alabama, 
etc.,  R.  Co.  V.  Hill,  93  Ala.  514,  9  So.  723, 
30  Am.  St.  Rep.  65. 

In  an  action  for  personal  injuries,  sus- 
tained by  reason  of  the  derailment  of  de- 
fendant's railway  car,  owing  to  the  break- 
ing of  a  rail,  evidence  that  the  cross-ties 
near  the  place  of  derailment  were  "un- 
sound," "decayed,"  "rotten,"  and  the  rails 
old  and  defective  ones,  and  that  they  were 
from  time  to  time  replaced  by  other  old 
rails,  warrants  the  finding  of  such  gross 
negligence  on  defendant's  part  as  will  au- 
thorize an  award  of  exemplary  damages. 
Alabama,  etc.,  R.  Co.  v.  Hill,  93  Ala.  514, 
9  So.  722,  30  Am.  St.  Rep.  65,  following 
90  Ala.  71,  8  So.  90,  24  Am.  St.  Rep.  764, 
9  L.  R.  A.  442. 

Where  a  carrier  hires  as  a  driver  of  a 
stage  a  man  known  to  be  careless  and  a 
drunkard,  a  passenger  injured  by  the 
overturning  of  the  stage,  caused  by  the 
carelessness  and  negligence  of  the  driver, 
is  entitled,  in  an  action  against  the  car- 
rier for  his  injuries,  to  recover  exemplary 
damages  on  the  ground  of  defendant's 
gross  negligence.  Frink  v.  Coe,  4  G. 
Greene  555,  61  Am.  Dec.  141;  Sawyer  v. 
Lamar,  10  Kan.  466. 

SO.  Negligence  not  amounting  to  gross 
negligence  does  not  authorize  allowance 
of  exemplary  damages. — Mobile,  etc.,  R. 
Co.  V.  Ashcraft,  48  Ala.  15;  Wall  v.  Cam- 
eron, 6  Colo.  275;  Louisville,  etc.,  R.  Co. 
V.  Constantine,  14  Ky.  L.  Rep.  432;  Ken- 
tucky Cent.  R.  Co.  v.  Dills  (Ky.),  4  Bush 
593. 

The  employees  of  a  railroad  company 
do  not  render  it  liable  for  punitive  dam- 
ages to  a  passenger  by  reason  of  an  error 


in  judgment.  Louisville,  etc.,  R.  Co.  v. 
Ferrell,  7  Ky.  L.  Rep.  607. 

A  charge  that,  if  the  injuries  received 
were  due  to  the  gross  negligence  of  de- 
fendant, the  jury  should  consider  the  ques- 
tion of  exemplary  damages;  that  gross 
negligence  was  a  total  want  of  ordinary 
care;  and  that  ordinary  care  was  that  de- 
gree of  care  which  an  ordinary  person 
would  use  under  like  circumstances,  is  er- 
roneous, as  inducing  the  belief  that  the 
exercise  of  care  but  slightly  less  than  or- 
dinary care  would  render  defendant  lia- 
ble in  exemplary  damages.  Missouri  Pac. 
R.  Co.  V.  Mitchell,  72  Tex.  171,  10  S.  W. 
411.  See  also,  Missouri  Pac.  R.  Co.  v. 
Shuford,  72  Tex.  165,  10  S.  W.  408. 

Concurrence  of  latent  and  known  de- 
fect.— Punitive  damages  are  not  allowable 
where  the  accident  was  due  to  the  con- 
currence of  a  latent  defect,  not  discover- 
able, with  a  known  defect,  and  where  it 
could  not  have  occurred  without  such  lat- 
ent defect.  Richmond,  etc.,  R.  Co.  v. 
Vance,  93  Ala.  144,  9  So.  574,  30  Am.  St. 
Rep.  41._ 

Collision. — In  the  absence  of  evidence 
that  a  railroad  collision  was  caused  by 
the  carrier's  gross  negligence,  punitive 
damages  are  not  recoverable  by  one  in- 
jured therein.  Southern  R.  Co.  v.  Brewer, 
108  S.  W.  936,  32  Ky.  L.  Rep.   1374. 

Plaintiff,  a  passenger,  was  injured  in  a 
collision  between  the  car  on  which  he  was 
riding  and  the  engine  of  another  train. 
Both  trains  were  moving  slowly,  and  the 
engine  merely  grazed  the  side  of  the  car, 
without  breaking  the  window  panes. 
Plaintiff  claimed  that  the  jar  threw  him 
against  the  arm  of  the  seat  and  injured 
his  back  and  hip.  The  cause  of  the  acci- 
dent appeared  to  be  an  error  of  judgment 
as  to  the  space  within  which  the  incoming 
train  would  stop,  or  to  its  arriving  a  few 
seconds  before  it  was  expected.  Held  in- 
sufficient to  justify  the  award  of  exem- 
plary damages.  Cleveland,  etc.,  R.  Co.  v. 
Offutt,  104  S.  W.  359,  31   Ky.   L.   Rep.  936. 

Defects  in  track. — An  instruction  that 
a  railroad  company  is  liable  to  exemplary 
damages  if  it  knew  of  the  defects  in  its 
track,  and  operated  the  road  indifferent 
to  the  passengers,  is  erroneous,  in  not  lim- 
iting such  damages  to  cases  where  acts 
of  gross  negligence  contributed  to  the  ac- 
cident. Missouri  Pac.  R.  Co.  v.  Johnson, 
72   Tex.   95,   10   S.   W.   325. 

The  fact  that  the  track  where  an  acci- 
dent occurred  was  theretofore  defective, 
and  that  defendant's  officers  and  servants 
might  have  known  it,  does  not  render  de- 
fendant liable  for  punitive  damages,  un- 
less there  was  a  probable  consciousness 
on  their  part  that  such  an  accident  would 
be  the  probable  consequence  of  such  de- 
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damages  for  the  wrongful  act  or  negligence  of  a  carrier  that  the  injury  com- 
plained of  should  have  resulted  from  such  wrongful  act  or  negligence.^^  The 
punitive  damages  awarded  should  bear  proportion  to  the  actual  damages  sus- 
tained.^2  ^  railroad  passenger's  contributory  negligence  in  alighting  from  a 
moving  train  pursuant  to  an  employee's  direction  will  not  preclude  his  recovering 
punitive  damages,  if  the  employee  was  guilty  of  a  reckless  disregard  of  his 
rights  in  ordering  him  to  alight.*^ 

§  3404.  For  Assault,  Threats,  Insult  or  Abuse. — Exemplary  damages 
may  be  allowed  against  a  carrier  for  its  failure  to  protect  a  passenger  against 
violence,  and  insults  from  its  servants,  from  copassengers,  and  from  strangers.^* 
Thus,  exemplary  damages  may  be  awarded  against  a  railroad  company  for  an 
assault  upon  a  passenger  by  a  conductor  of  a  train  or  car,  or  by  the  person  in 
charge  of  a  car,  if   the  assault  was   wanton  or  malicious,^^  or   if  it  was   accom- 


fects.  Richmond,  etc.,  R.  Co.  v.  Vance, 
93  Ala.  144,  9  So.  574,  30  Am.  St.  Rep.  41. 

Death  of  a  railroad  passenger  from  the 
car  being  thrown  from  the  track,  in  con- 
sequence of  decay  of  ties,  where  there  was 
no  unusual  negligence  in  running  the 
train,  and  the  ties  were  systematically  in- 
spected and  renewed,  held  not  a  case  for 
awarding  exemplary  damages.  Kansas 
Pac.  R.  Co.  V.  Cutter,  19  Kan.  83. 

A  charge  that  if  the  road  had  been  out 
of  repair  for  a  long  time,  to  the  com- 
pany's knowledge,  or  if  the  general  bad 
condition  was  so  notorious  that  the  com- 
pany, by  exercise  of  ordinary  care,  should 
have  known  of  it,  but  failed  to  repair  it, 
the  question  of  exemplary  damages  may 
be  considered,  is  erroneous  as  authorizing 
exemplary  damages,  though  the  road, 
where  the  injuries  occurred,  was  but 
slightly  defective.  Missouri  Pac.  R.  Co. 
i.-..Shuford,  72  Tex.  165,  10  S.  W.  408. 

Fast  driving  causing  car  to  be  thrown 
from  track. — ^Where  a  passenger  in  a 
street  car  was  injured  by  the  car  being 
upset  and  thrown  from  the  track  over  an 
embankment,  he  is  not  entitled  to  recover 
exemplary  damages,  though  the  evidence 
tended  to  prove  that  fast  driving  was  the 
primary  cause  of  throwing  the  car  from 
the  track.  LouisviUe,  etc.,  R.  Co.  v. 
Smith    (Ky.),    2    Duv.    556. 

31.  Exemplary  damages  not  recoverable 
unless  injury  resisted  from  v;rong  com- 
plained of. — In  an  action  against  a  rail- 
road company  for  personal  injuries  to  a 
passenger,  it  is  error  to  charge  that  ex- 
emplary damages  are  "given  as  a  kind  of 
punishment,"  leaving  the  jury  to  infer  that 
defendant  would  be  liable  to  such  dam- 
ages if,  with  knowledge  of  the  general  bad 
condition  of  the  road  prior  to  the  accident, 
it  allowed  it  to  remain  so,  regardless  of 
whether  plaintiff's  injury  resulted  from 
that  known  general  bad  condition.  Mis- 
souri Pac.  R.  Co.  V.  Brazil,  72  Tex.  233,  10 
S.  W.  403.  See,  also,  Missouri  Pac.  R. 
Co.  V.  Shuford,  72  Tex.  165,  10  S.  W.  408. 

32.  Punitive  damages  should  bear  pro- 
portion to  actual  damages  sustained. — 
Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48  Ala.  15. 


S3.  Contributory  negligence  as  a  de- 
fense.— Dobson  V.  Receivers,  90  S.  C.  414, 

73   S.   E.   875. 

34.  Failure  to  protect  passenger  against 
violence  and  insults. — Sherley  v.  Billings 
(Ky.),  8  Bush  147,  8  Am.  Rep.  451. 

Although  there  was  no  loss  of  time  and 
no  hindrance  to  a  passenger  in  the  pursuit 
of  his  business  and  he  was  occasioned  no 
considerable  amount  of  physical  suffering 
yet  where  he  was  subjected  to  indignity, 
was  degraded  in  the  eyes  of  his  fellow 
passengers  by  being  assailed  with  coarse 
and  vituperative  language  and  blows  and 
his  feelings  were  outraged  by  an  em- 
ployee of  the  carrier,  he  may  recover  ex- 
emplary damages,  the  measure  of  such 
damages  being  referred  by  express  law 
to  the  enlightened  conscience  of  an  im- 
partial jury.  Atlanta,  etc.,  R.  Co.  v.  Con- 
dor, 75  Ga.  51. 

Protection  that  must  be  afforded  to  fe- 
male passengers. — A  railroad  company  is 
bound  on  pain  of  exemplary  damages  to 
protect  female  passengers  from  obscenity, 
immodest  conduct,  or  wanton  approach, 
but  not  from  indecorous  conduct.  Louis- 
ville, etc.,  R.  Co.  V.  Ballard,  85  Ky.  307,  9 
Ky.  L.  Rep.  7,  3  S.  W.  530,  7  Am.  St.  Rep. 
600. 

35.  Wanton  or  malicious  assault  by  con- 
ductor.— iWhite  V.  South  Covington,  etc., 
R.  Co.,  150  S.  W.  837,  150  Ky.  681;  Lexing- 
ton R.  Co.  V.  Cozine,  111  Ky.  799,  64  S.  W. 
848,  23  Ky.  L.  Rep.  1137,  98  Am.  St.  Rep. 
430. 

Plaintiff,  whose  father  was  wrongfully 
assaulted  by  defendant's  conductor  and 
thrown  violently  against  her,  causing 
fright,  and  injuries  to  her  side,  on  show- 
ing that  such  assault  was  maliciously 
committed,  was  entitled  to  punitive  dam- 
ages. Chesapeake,  etc.,  Railway  v.  Robin- 
ett,  151  Ky.  778,  152  S.  W.  976,  45  L.  R.  A., 
N.   S.,   433. 

In  an  action  against  a  railroad  company 
for  an  assault  by  its  conductor  on  a  pas- 
senger, where  plaintiff  testified  that  there 
was  no  provocation  for  the  assault,  and 
testimony  showed  that  the  assault  on 
plaintiff  was  of  a  violent  character,  it  was 
proper   to    charge   that   the   jury   were   at 
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panied  by  abusive  and  insulting  language;^®  and  such  damages  may  be  awarded 
against  a  steamboat  company  for  such  an  assault  upon  a  passenger  by  a  mate  of 
a  steamboat.^''  And  if  the  conductor  of  a  railroad  train  is  rude  and  insulting  to 
a  female  passenger,  and  unwarrantably  threatens  to  put  her  off  the  train,  she 
may  recover  punitive  damages.®^  Punitive  damages  are  also  recoverable  where 
a  conductor,  in  the  presence  and  hearing  of  the  other  passengers,  cursed  and 
threatened  in  an  inexcusable  manner  a  passenger  who  had  boarded  the  train  not 
knowing  that  it  did  not  stop  at  the  station  to  which  he  had  a  ticket. ^^  But  where 
a  forcible  act  by  a  conductor  toward  a  passenger,  although  wrongful  in  itself,  is 
committed  in  the  honest  assertion  of  a  supposed  right,  or  in  the  discharge  of  a 
duty,  or  without  any  evil  or  bad  intention,  there  is  no  ground  on  which  punitive 
damages  can  be  awarded.***     Proof  of  asperities  induced  by  the  passenger  in  a 


liberty  to  consider  the  character  of  the 
assault,  and  award  such  exemplary  dam- 
ages as  the  circumstances  in  their  judg- 
ment would  require.  Baltimore,  etc.,  R. 
Co.  V.  Barger,  80  Md.  23,  30  Atl.  360,  45 
Am.  St.  Rep.  319,  36  L.  R.  A.  220. 

Where  a  street  car  conductor  kicked 
tilaintiflf,  a  messenger  boy  13  years  of 
age,  over  the  heart,  as  he  was  boarding 
the  car  as  a  passenger,  and  plaintiff  was 
only  prevented  from  falling  from  the  car 
while  it  was  moving  by  the  acts  ot  other 
passengers  in  drawing  him  into  the  car, 
such  facts  justified  the  recovery  of  ex- 
emplary damages  in  an  agtion  against  the 
carrier.  McNamara  v.  St.  Louis  Trans. 
Co.,  81  S.  W.  880,  182  Mo.  676,  66  L.  R. 
A.   486. 

Wanton  or  malicious  assault  by  person 
in  charge  of  car. — In  an  action  against  a 
carrier  to  recover  for  jnjuries  received  by 
an  assault  by  the  person  in  charge  of  de- 
fendant's car,  where  the  act  of  defendant 
is  shown  to  have  been  wanton  or  mali- 
cious so  as  to  indicate  that  he  acted  with 
a  reckless  disregard  of  the  rights  of  plain- 
tiff, the  jury  may  award,  in  addition  to 
compensatory  damages,  sUch  sum  as  ex-' 
emplary  damages  as  they  may  deem  just, 
but  plaintiff  is  not  entitled  to  such  dam- 
ages as  a  matter  of  law.  Berg  v.  St.  Paul 
City  R.   Co.,  105  N.  W.   191,  96  Minn.   513. 

36.  Assault  by  conductor  accompanied 
by  abusive  and  insulting  language. — 
Where  a  street  car  conductor  unlawfully 
and  without  justification  assaults  a  pas- 
senger, at  the  same  time  humiliating  him 
by  abusive  and  insulting  language,  the 
jury  in  its  discretion  may  award  exem- 
plary damages.  Birmingham  R.,  etc.,  Co. 
V.  Coleman   (Ala.),  61  So.  890. 

A  railroad  conductor  without  apparent 
provocation,  rudely  assaulted  a  passen- 
ger, used  to  him  grossly  opprobrious  and 
insulting  language,  caught  hold  of  him 
roughly,  pulled  him  to  the  end  of  the  car, 
threatened  to  kill  him,  appeared  about  to 
draw  a  pistol  on  him,  and  spit  tobacco 
juice  in  his  face.  Held,  that  the  company 
was  liable  for  punitive  damages.  East 
Tennessee,  etc.,  R.  Co.  v.  Fleetwood,  90 
Ga.  33,  15  S.  E.  778. 

37.  Assault  by  mate  of  steamboat. — 
Plaintiff  was    a    deck   passenger   for   hire 


on  a  steamboat.  The  mate  of  the  vessel 
ordered  the  plaintiff  off  some  freight,  and 
he  got  upon  some  other,  whereupon  the 
mate  kicked  him  in  the  mouth,  knocking 
out  two  of  his  teeth.  Held,  that  the 
steamboat  company  was  liable  in  exem- 
plary damages.  Springer  Transp.  Co.  v. 
Smith,  84  Tenn.  (16  Lea)  498,  1  S.  W.  380. 

38.  Rudeness,  insvilt  and  threats  by  con- 
ductor to  female  passenger. — Plaintiff  and 
another,  starting  on  a  journey,  were  in- 
duced to  buy  "family  mileage,"  which 
had  just  been  adopted  by  defendant  car- 
rier, had  their  baggage  checked,  and 
boarded  the  train.  The  first  two  conduct- 
ors accepted  the  mileage,  the  second  one 
tearing  off  sufficient  to  carry  them  to 
their  destination.  After  they  had  retired 
for  the  night,  a  third  conductor,  about  3 
o'clock  in  the  morning,  awakened  plain- 
tiff, telling  her  that  the  mileage  was  not 
good  beyond  a  certain  point  en  route, 
and  that  she  would  have  to  pay  fare  from 
that  point  to  destination.  He  was  rude 
and  insulting,  and  demanded  money,  stat- 
ing that  she  need  not  try  to  bluff  him,  as 
she  had  done  the  other  conductor,  that 
he  knew  his  business,  and  that  unless  she 
paid  he  would  put  her  off.  The  con- 
ductor finally  consented  to  receive  pay- 
ment in  the  morning,  when  the  matter 
was  adjusted  at  their  destination.  Held, 
that  plaintiff  was  entitled  to  punitive  dam- 
ages. Yazoo,  etc.,  R.  Co.  v.  Fitzgerald 
(Miss.),  56  So.  631. 

39.  Curses  and  threats  by  conductor  in 
presence  of  other  passengers. — Cincin- 
nati, etc.,  R.  Co.  V.  Strosnider  (Ky.),  121 
S.  W.  971. 

40.  When  forcible  act  by  conductor  is 
not  ground  for  punitive  damages. — North- 
ern Cent.  R.  Co.  V.  Newman,  98  Md.  507, 
56  Atl.  973.  See,  also,  Philadelphia,  etc., 
R.  Co.  V.  Hoeflich,  63  Md.  300,  50  Am. 
Rep.    223. 

Where  a  passenger  delays  a  train  at 
the  place  of  his  destination  by  engaging 
in  an  altercation  with  the  brakeman  on 
the  car  platform,  and  the  condnctor  solely 
to  prevent  further  delay  forcibly  jerks 
him  from  the  platform,  the  passenger  is 
not  entitled  to  punitive  damages  in  an  ac- 
tion against  the  railroad  company.     Smith 
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colloquy  between  the  conductor  of  a  train  and  a  passenger  who  resists  the  en- 
forcement of  a  rule  of  the  railroad  company  is  not  sufficient  to  justify  exemplary 
damages  against  the  company.*^  In  a  suit  for  injury  to  a  passenger  thrown  from 
the  platform  of  a  car,  the  mere  fact  that  the  ticket  taker  in  passing  from  car  to 
car  said  with  an  oath,  "Give  me  your  tickets,"  does  not  authorize  a  charge  on 
punitive  damages. ^^  If,  after  a  brakeman  assaults  and  grossly  insults  a  passen- 
ger, the  railroad  company  retains  him  in  its  service  after  his  conduct  is  known  to 
them,  they  will  be  liable  for  punitive  damages  in  an  action  by  the  passenger  for 
the  injuries  sustained.**  If  a  passenger  on  a  street  car  is  insulted  by  the  motor- 
man,  the  fact  that  the  street  railroad  company  was  innocent  of,  and  did  not  au- 
thorize or  ratify,  the  acts  of  the  motorman,  will  not  relieve  it  from  liability  for 
punitive  damages.**  Ordinarily,  a  railroad  company  should  not  be  held  liable  to 
a  passenger  for  exemplary  damages  for  the  failure  of  the  conductor  of  a  train 
to  afford  him  protection  against  injury  by  other  persons,  unless  the  conductor  was 
guilty  of  a  willful  refusal  or  absolute  failure  to  interfere  when  called  upon,  or 
unless  the  injury  occurred  in  his  presence  and  he  could  have  prevented  it.*^  But 
where  the  conductor  refuses  to  interfere  at  the  request  of  a  passenger  exposed 
to  violence  at  the  hands  of  another  passenger,  the  railroad  company  is  liable,  and 
exemplary  damages  may  be  given.*^ 

§  3405.    For  Wrongful  Arrest. — In  Kentucky  it  has  been  held  that  if  an 
agent,  an  employee  of  a  carrier,  while  acting  within  the  scope  of  his  authority. 


V.  Philadelphia,  etc.,  R.  Co.,  87  Md.  48,  38 
Atl.   1072. 

Plaintiff,  a  peddler,  entered  defendant 
company's  train  with  her  bundle  of  goods, 
and  tendered  her  ticket  to  the  conductor, 
who  demanded  25  cents  for  the  carriage 
of  the  bundle.  Plaintiff  refused  this,  and 
the  conductor  said  m  a  loud,  angry  voice: 
"Just  wait,  and  I  will  get  you  in  the  sta- 
tion. I  will  talk  to  you  at  the  station." 
When  the  station  was  reached,  plaintifiE 
started  to  leave  the  car,  when  the  con- 
ductor pushed  her  back  into  the  seat  and 
prevented  her  exit.  The  conductor,  bag- 
gage master,  and  brakeman  surrounded 
her;  and,  when  she  wanted  to  go,  they 
chased  her  back,  demanding  the  25  cents. 
At  length  the  conductor  said:  "I  will  let 
you  go  this  time,  but  watch  yourself  the 
next  time.  I  will  get  .you  if  you  do  not 
pay."  A  notice  of  defendant,  posted  when 
plaintiff  bought  her  ticket,  recited  that 
peddler's  packs  would  be  charged  for  as 
excess  baggage,  no  sum  to  be  collected 
less  than  25  cents.  A  witness  testified 
that  on  previous  occasions  the  conductor 
seemed  to  persecute  plaintiff,  and  wanted 
to  collect  for  her  package,  and  that  his 
manner  was  rather  dictatorial.  Held,  that 
defendant  was  not  liable  for  punitive  dam- 
ages. Northern  Cent.  R.  Co.  z\  Newman, 
56  At!.  973,   98   Md.   507. 

41.  Asperities  induced  by  passenger. — 
Bullock  V.  Delaware,  etc.,  R.  Co.,  61  N.  J. 
L.   550,   40   Atl.   630. 

42.  Language  of  ticket  taker  not  author- 
izing charge  on  punitive  damages. — South- 
ern R.  Co.  z'.  Nappier,  138  Ga.  31,  74  S.  E. 
778. 

43.  Retaining  brakeman  in  service  after 
he  has  assaulted  a  passenger. — Goddard  v. 


Grand  Trunk  Railway,  57  Me.  202,  2  Am. 
Rep.  39. 

44.  That  carrier  did  not  authorize  or 
ratify   acts   of   motorman     no    defense. — 

Knoxville    Tract.    Co.   v.   Lane,   53    S.   W. 
557,  103  Tenn.  376,  46  L.  R.  A.  549. 

45.  Failure  of  conductor  to  afford  pas- 
senger protection  against  injury  by  other 
persons. — New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53   Miss.  200,  24  Am.  Rep.  C89. 

46.  Flannery  v.  Baltimore,  etc.,  R.  Co., 
4  Mackey  (13  D.  C.)  111. 

In  an  action  by  a  passenger  against  a 
railroad  company,  it  appeared  that  other 
passengers  en  the  train,  who  were  also 
defendant's  employees,  took  plaintiff's  hat 
in  a  rude  manner,  and  he  informed  the 
conductor;  that  such  passengers,  on  be- 
ing reproved  by  the  conductor,  used  abu- 
sive language  towards  plaintiff,  and  a 
fight  ensued,  in  which  plaintiff  was  shot 
and  wounded;  that  two  of  his  assailants 
were  knocked  senseless;  that  during  the 
fight  the  conductor  left  the  car;  that 
plaintiff  followed  him,  and  found  him  on 
the  platform;  that  the  conductor  hurried 
him  through  several  passenger  cars  to  get 
him  beyond  the  reach  of  such  passengers; 
that  the  latter  followed,  and  used  abusive 
epithets  towards,  and  in  the  hearing  of, 
plaintiff;  that  the  conductor  did  nothing 
more  to  quiet  such  passengers,  or  to  eject 
them  from  the  car,  but  left  them  in  the 
car  where  the  fight  occurred  and  where 
plaintiff's  luggage  was,  and  in  the  next 
car  to  it;  and  that  defendant  investigated 
the  matter,  and  did  not  discharge  any  of 
such  employees,  but  promoted  one  of 
them.  Held,  that  the  facts  justified  the 
jury  in  awarding  exemplary  damages. 
New  Orleans,  etc.,  R.  Co.  v.  Burke,  53 
Miss.   200,   24   Am.   Rep.   689. 
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unlawfully  arrests  a  passenger,  and  at  the  time  of  the  arrest  is  abusive  or  insult- 
ing to  the  passenger,  the  jury,  in  an  action  against  the  carrier  for  the  unlawful 
arrest,  may  allow  punitive  damages.*'^  But  the  supreme  court  of  the  United 
States  has  held  that  for  wrongful  arrest  of  a  passenger  on  a  railway  train  by  the 
conductor,  the  railroad  company  is  not  liable  to  punitive  damages,  in  addition  to 
such  damages  as  will  compensate  the  passenger  for  his  outlay  and  injured  feel- 
ings, merely  on  the  ground  that  the  conductor's  illegal  conduct  was  wanton  and 
oppressive,  where  it  is  not  shown  that  he  was  known  to  the  company  to  be  an 
unsuitable  person,  or  that  it  participated  in,  approved,  or  ratified  his  treatment  of 
the  passenger.** 

§  3406.  Aggravation  and  Mitigation  of  Damages. — Provocation  by 
Passenger  for  Wrongful  Conduct  of  Conductor. — Though  provocation  by 
mere  words  spoken  by  a  passenger  to  a  carrier's  conductor  is  insufficient  to  ex- 
onerate the  carrier  from  liability  for  an  assault  committed  by  the  conductor  on 
the  passenger,  yet,  when  sued  for  the  assault  evidence  of  the  passenger's  insult- 
ing language  and  insolent  conduct,  which  induced  the  assault,  is  admissible  in 
mitigation  of  compensatory  damages,  if  it  appears  that  the  provocation  and  the 
blow  were  substantially  coincident.*^  Though  the  fact  that  an  insulting  proposal 
by  the  conductor  of  a  railway  train  to  a  female  passenger  is  provoked  by  an  im- 
modest remark  by  her  to  him  does  not  justify  such  conduct  on  his  part,  it  may  be 
considered  by  the  jury  in  determining  the  amount  of  plaintiff's  damages,  in  an 
action  against  the  railroad  company  for  such  wrongful  act  of  the  conductor.^*' 

Effect  of  Discharge,  Retention  or  Promotion  by  Carrier  of  a  Servant 
Who  Has  Assaulted  a  Passenger. — The  discharge  by  a  carrier  of  a  servant 
who  has  assaulted  a  passenger  shows  disapproval  of  his  conduct  and  may  miti- 
gate the  damages  for  which  the  carrier  is  liable.  If,  on  the  other  hand,  the  car- 
rier retains  or  promotes  him  its  action  may  go  to  aggravate  the  wrong  by  ratifying 
the  conduct  of  the  wrongdoer.^i 

§  3407.  Excessive  Damages. — In  an  action  against  a  carrier  for  personal 
injuries  the  question  of  the  amount  of  damages  to  be  allowed  is  one  that  is 
within  the  sound  discretion  of  the  jury,  under  proper  instructions  from  the  court, 
and  such  discretion  will  not  be  interfered  with  unless  it  is  abused.  In  the  ap- 
pended notes  have  been  collected  the  cases  in  which  the  appellate  courts  have  de- 
termined whether  particular  verdicts,  in  such  actions,  were  so  excessive  as  to 
warrant  an  interference  with  the  discretion  vested  in  the  jury.  These  cases  in- 
clude actions  in  which  damages  have  been  claimed  for  permanent  injury,^^  for 
injuries  resulting  in  permanent  disability,^^  for  injuries  for  the  loss  of  a 
hand   resulting   from    the    carrier's    gross    negligence,^*    for  the   bad  crushing 

47.  Liability  of  carrier  to  punitive  dam-  yet  passion,  etc.,  could  not  be  inferred 
ages  for  wrongful  arrest  of  passenger. —  from  that,  and  there  was  no  ground  for 
Louisville,  etc.,  R.  Co.  v.  Byrley,  153  Ky.  reversal  for  excessive  damages.  Griffith 
35,  153   S.  W.  36.  V.  Missouri  Pac.  R.  Co.,  98  IVlo.  168,  11  S. 

48.  Lake  Shore,  etc.,  R.  Co.  v.  Prentice,  W.  559. 

147  U.  S.  101,  13  S.  C.  261,  37  L.  Ed.  97.  53.  Injuries  resulting  in  permanent  dis- 

'    49.  Provocation  by  passenger  for  wrong-  ability — Verdict  not  excessive. — Where  the 

ful  conduct  of  conductor. — Jackson  v.  Old  injuries  resulting  to  a  passenger  through 

Colony  St.  R.  Co.,  93  N.  %.  725,  206  Mass.  the    negligence    of    the    carrier    have    re- 

477,   30   L.   R.   A.,   N.   S.,   1046,   19   Am.   &  suited   in   a   permanent   disability,   render- 

Eng.  Ann.  Cas.  615.  ing  the  passenger  unable  to  do  "any  work 

50.  Strother  v.  Aberdeen,  etc.,  R.  Co.,  of  any  consequence,"  a  verdict  for  $2,000 
31  S.  E.  386,  123  N.  C.  197.  is   not   excessive.     Louisville,   etc.,   R.    Co. 

51.  Effect    of    discharge,    retention    or  v.  Constantine,  14  Ky.  L.  Rep.  432. 
promotion  by  carrier  of  a  servant  who  has  In  an   action  by  a  passenger  against  a 
assaulted   a    passenger. — Gasway     v.    At-  carrier  for  personal  injuries,  a  verdict  for 
lanta,  etc.,  R.  Co.,  58  Ga.  216.  $8,000,    where    plaintiff    was    disabled    for 

52.  Permanent   injury — Verdict  not   ex-  life,  is  not  excessive.     Kentucky  Cent.  R. 
cessive. — Where  a  passenger  on  a  railroad  Co.  v.  McMurtry,  3  Ky.  L.  Rep.  625. 
train  was  permanently  injured,  it  was  held  54.  Loss  of  hand  from  gross  negligence 
that,  though  a  verdict  for  $9,000  was  large,  — Verdict  not  excessive. — ^$8,000    was    not 
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of  a  foot,^^  for  a  sprained  ankle,  entailing  the  loss  of  two  weeks'  salary,^* 
for  injuries  resulting  in  •  great  physical  and  mental  suffering,^''  for  serious 
injury  causing  prolonged  suiifering,^*  for  injuries  causing  fright  and  ill- 
nes3,5^  for  injuries  resulting  in  pneumonia,^**  for  injuries  resulting  from  an  as- 
sault   committed    by    a    conductor,"^!    brakeman,^^    or    other    employee    of    the 


excessive  damages  to  a  passenger,  who 
waf  a  music  teacher,  and  lost  his  hand  by 
the  company's  gross  negligence,  his  in- 
come thereby  being  reduced  from  $200  per 
month  to  one-half  that  amount,  and  who 
was  compelled  to  employ  an  assistant, 
and  had  paid  $1,000  for  medical  treatment 
and  expenses.  Chicago,  etc.,  R.  Co.  v. 
Wilson,    63    111.    167. 

55.  Foot  badly  crushed — Verdict  not  ex- 
cessive— Plaintiff  was  a  passenger  on  de- 
fendant's railroad  and  ferry.  The  ferry- 
boat had  been  fastened  by  the  chains,  but 
the  front  chains  had  been  let  down,  and 
plaintiff's  foot  was  caught  between  the 
boat  and  the  bridge,  and  badly  crushed. 
Held,  that  a  verdict  for  $2,500  was  not  ex- 
cessive. New  Jersey  R.  Co.  v.  Palmer,  33 
N.  J.  L.  90. 

56.  Sprained  ankle  entailing  loss  of  two 
weeks'  salary — Verdict  excessive. — ^Where, 
to  escape  an  expected  collision  with  two 
freight  cars  which  had  been  carelessly  un- 
coupled on  a  downward  grade,  a  mail 
agent  jumped  from  a  passenger  train,  and, 
spraining  his  ankle,  was  so  confined  as  to 
be  deprived  of  two  weeks'  salary  at  $],080 
per  annum,  held,  that  a  verdict  against 
the  railway  company  of  $2,500  was  ex- 
cessive, and  that  no  punitory  damages 
should  be  allowed.  Spicer  v.  Chicago, 
etc.,   R.   Co.,   29  Wis.   5S0. 

57.  Injuries  resulting  in  great  physical 
and  mental  suffering — Verdict  not  ex- 
cessive.— ^Where  plaintiff  endured  great 
physical  and  mental  suffering,  and  is  prob- 
ably permanently  injured  by  reason  of  his 
being  thrown  from  his  seat  in  a  passen- 
ger coach  after  a  collision  occurring  by  a 
running  switch  negligently  made  by  de- 
fendant carrier's  employees,  a  verdict  for 
$1,900  is  not  excessive.  Chesapeake,  etc., 
R.  Co.  V.  Harlan,  12  Ky.  L.  Rep.  506. 

A  verdict  for  $1,000  as  compensatory 
damages  and  $1,500  as  exemplary  damages 
is  not  excessive  in  an  action  by  a  pas- 
senger against  the  carrier,  where  plaintiff 
fell  between  two  moving  trains  by  reason- 
of  the  carrier's  negligence,  and  suffered 
intense  mental  suffering  in  consequence, 
aside  from  his  physical  injuries.  Louis- 
ville, etc.,  R.  Co.  V.  Richeson,  14  Ky.  I<. 
Rep.  925. 

58.  Serious  injury  causing  prolonged- 
suffering — Verdict  not  excessive. — In  an 
action  by  a  passenger  against  the  carrier 
for  personal  injuries,  where  the  evidence 
tends  to  show  that  plaintiff  was  seriously 
injured,  and  suffered  for  many  months,  an 
appellate  court  will  not  set  aside  a  verdict 
for  $1,500  on  the  ground  that  it  is  excess- 
ive. Illinois  Cent.  R.  Co.  v.  Sandusky,  14 
Ky.   L.   Rep.  767. 


59.  Injuries  causing  fright  and  illness — 
Verdict  not  excessive. — Plaintiff,  while  a 
passenger  on  one  of  defendant's  trains, 
was  not  given  time  to  leave  the  train  at 
her  proper  station,  and  was  afterwards 
put  off  beyond  a  platform  on  a  steep  em- 
bankment, where  she  was  compelled  to 
jump  from  three  to  four  feet  from  the 
lowest  step  to  the  ground.  One  of  her 
children  was  helped  off  by  the  brakeman 
so  carelessly  that  it  rolled  down  the  em- 
bankment. Plaintiff  testified  that  she  was 
so  greatly  frightened  by  seeing  the  child 
roll  down  the  embankment,  and  hearing 
its  cries,  and  by  being  left  in  such  close 
proximity  to  the  train  as  it  passed  her, 
that  she  was  confined  to  her  bed  during 
the  next  day,  and  had  not  been  well  since 
the  occurrence.  Held,  that  a  verdict  for 
plaintiff  for  $1,500  was  not  excessive. 
Cincinnati,  etc.,  R.  Co.  v.  Richardson,  14 
Ky.  L.  Rep.  367. 

60.  Injuries  resulting  in  pneumonia — 
Verdict  not  excessive. — Where  a  passen- 
ger was  injured  by  the  stagecoach  on 
which  he  was  riding,  and  his  injuries  re- 
sulted in  pneumonia',  $5,000  damages  was 
held  not  excessive.  Schafer  v.  Gilmer,  13 
Nev.   330. 

61.  Injuries  resulting  from  assault  by 
conductor — Verdict  excessive. — A  verdict 
for  $4,150  for  injuries  from  assault  by  a 
railroad  conductor  on  a  passenger  held 
excessive  to  the  extent  of  $2,000;  there 
being  no  showing  that  the  injury  was 
permanent  or  that  future  earning  capacity 
was  impaired.  St.  Louis,  etc.,  R.  Co.  v. 
Mallard   (Ark.),  148  _S.  W.  261. 

Verdict  not  excessive. — In  an  action  by 
a  passenger  against  a  common  carrier  to 
recover  damages  for  an  assault  made  by 
the  conductor  upon  one  of  the  defendant's 
cars,  where  there  is  evidence  tending  to 

62.  Injuries  resulting  from  assault  by 
brakeman — Verdict  not  excessive. — ^In  an 

action  by  a  passenger  against  a  railroad 
company  for  an  assault  by  a  brakeman 
with  an  iron  poker,  cracking  the  externa^ 
table  of  the  skull  and  threatening  final 
palsy  of  the  optic  nerve,  a  verdict  in 
$4,000,  including  punitive  damages,  held  to 
be  not  so  clearly  excessive  as  to  justify 
a  reversal  of  the  judgment.  Hanson  v. 
European,  etc.,  R.  Co.,  62  Me.  84,  16  Am. 
Rep.  404. 

A  verdict  of  $3,000  in  favor  of  a  pas- 
senger who  was  unjustifiably  assaulted  by 
a  brakeman,  and  thereafter  illegally  ar- 
rested and  imprisoned  at  the  instance  of 
the  conductor,  was  not  excessive.  Atchi- 
son, etc.,  R.  Co.  V.  Henry,  55  Kan.  715,  41 
Pac.  952,  29  L.  R.  A.  465. 
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carrier,63  fQj.  injuries  resulting  from  an  assault  by  an  officer  pursuant  to  request  of 
a  station  agent,''^  for  criminal  assault  by  a  hack  driver  on  a  female  passenger,*^ 


show  that  the  plaintiff,  who  was  disabled 
at  the  time  of  the  assault,  was  badly- 
beaten  by  the  conductor,  a  verdict  and 
judgment  fixing  the  plaintiff's  damages  at 
$3,500  can  not  be  said  to  be  excessive. 
Birmingham  R.,  etc.,  Co.  v.  Baird,  30  So. 
456,  130  Ala.  334,  54  L.  R.  A.  753,  89  Am. 
St.   Rep.  43. 

Plaintiff,  a  passenger  on  defendant's 
train,  was  pushed  off  by  the  conductor 
while  the  train  was  running  15  miles  an 
hour.  In  the  fall  he  struck  in  the  mud  on 
his  head  and  neck,  and  then  on  his  hip, 
and  became  unconscious.  He  lost  eight 
days  from  his  work,  worth  one  dollar  a 
day,  during  which  he  suffered  greatly.  He 
afterwards  worked  as  usual  at  the  same 
wages.  Held,  that  a  verdict  for  $3,433 
should  not  be  disturbed.  East  Tennessee, 
etc.,  R.  Co.  V.  Hyde,  89  Ga.  721,  15  S.  E. 
631. 

A  verdict  for  $4,375  will  not  be  disturbed 
as  excessive  in  an  action  against  a  rail- 
road company  whose  conductor,  without 
provocation,  called  a  passenger  a  "God 
damn  little  son  of  a  bitch,"  threatened  to 
kill  him,  pulled  him  roughly  to  the  end  of 
the  car,  appeared  about  to  draw  a  pistol 
on  him,  and  spit  tobacco  juice  in  his  face. 
East  Tennessee,  etc.,  R.  Co.  v.  Fleetwood, 
90  Ga:.  33,  15  S.  E.  778. 

In  an  action  against  a  street  _  railway 
company  for  an  assault  on  plaintiff  by 
one  of  its  conductors,  there  was  evidence 
that  the  conductor  asked  _  for  plaintiff's 
fare,  who  told  him  to  wait  a  moment, 
while  he  felt  in  his  pocket  for  the  money; 
that  the  conductor  immediately  struck 
him,  and  kicked  him  off  the  car;  that 
plaintiff  went  immediately  to  the  office 
of  the  superintendent  to  complain,  but  the 
conductor  was  there  before  him,  and  as- 
saulted him  again,  and  also  that  at  some 
time  in  the  affray  the  conductor  cut  plain- 
tiff with  a  knife,  and  'that  his  arm  was 
broken.  Held,  that  the  evidence  war- 
ranted a  verdict  for  plaintiff  for  $3,000. 
Savannah  St.,  etc.,  R.  Co.  v.  Bryan,  86  Ga. 
313,  13  S.  E.  307,  33  Am.  St.  Rep.  464. 

Where  a  street  car  conductor  kicked 
plaintiff,  a  messenger  boy  13  years  old, 
over  the  heart  as  he  was  attempting  to 
board  defendant's  street  car  as  a_  passen- 
ger, and  it  appeared  that  the  kick  pro- 
duced a  bruise  and  caused  plaintiff  severe 
pain,  a  verdict  in  favor  of  plaintiff  for 
$750  punitive  damages  was  not  excessive. 
McNamara  v.  St.  Louis  Trans.  Co.,  81  S. 
W.  880,  183  Mo.  676,  66  L.  R.  A.  486. 

Where  a  passenger  rightfully  on  a  train 
was  assaulted  by  the  conductor,  and 
Struck  over  the  head  with  a  pistol,  $3,000 
actual  damages  are  not  excessive.  Texas, 
etc.,  R.  Co.  V.  Graves  (Tex.),  3  Posey  306. 

In  an  action  against  a  railroad  company 
for  ill  treatment  of  plaintiff's  wife,  it  ap- 


peared that  plaintiff  purchased  for  her  of 
defendant  a  first-classed  round-trip  ticket 
from  D.  to  S.,  which  contained  a  condi- 
tion that,  before  returning,  the  ticket 
should  be  signed  by  the  holder,  and 
stamped  by  defendant's  agent  at  S.  The 
evidence  showed  that  the  agent  at  S.  re- 
fused to  stamp  the  ticket.  Held  that, 
where  plaintiff's  wife,  after  exhibiting  her 
ticket,  and  explaining  why  it  was  not 
signed  and  stamped,  and  offering  to  iden- 
tify herself,  was  struck  on  the  head  by 
the  conductor  in  the  presence  of  other 
passengers,  and  threatened  to  be  removed 
from  the  train  with  her  child  unless  she 
would  surrender  to  him  her  watch  and 
chain,  a  verdict  of  $3,030.45  was  not  ex- 
cessive. Missouri  Pac.  R.  Co.  v.  Martino, 
3  Tex.  Civ.  App.  634,  18  S.  W.  1066,  31 
S.  W.  781. 

63.  Injuries  resulting  from  assault  by 
employee  of  carrier — Verdict  not  excess- 
ive.— ^A  verdict  for  $1,100  for  injuries  re- 
ceived by  a  passenger  from  assault  by 
an  employee,  where  the  passenger's  eyelid 
was  cut  and  his  right  thumb  was  bitten, 
and  there  was  a  cut  across  the  back  of 
his  head,  was  not  excessive.  Germann  v. 
Great  Northern  R.  Co.  (Minn.),  135  N. 
W.  750. 

A  verdict  of  $3,500  recovered  by  a  pas- 
senger by  reason  of  being  pushed  off  a 
car  by  an  employee  of  the  railroad  com- 
pany is  not  excessive,  where  his  left  hand 
was  rendered  practically  useless.  Louis- 
ville, etc.,  R.  Co.  V.  Ray,  46  S.  W.  554,  101 
Tenn.  1. 

64.  Injuries  resulting  from  assault  by 
officer  pursuant  to  request  of  station  agent 
— Verdict  excessive. — ^Plaintiff  while  wait- 
ing for  defendant's  train  in  a  station,  after 
having  purchased  a  ticket,  was  assaulted 
by  an  officer  in  a  mistaken  attempt  to 
eject  him  as  a  trespasser  with  others  pur- 
suant to  the  request  of  the  station  agent. 
'Nio  serious  personal  injury  was  inflicted 
on  plaintiff,  though  he  suffered  pain  for 
about  36  hours  and  some  inconvenience 
for  about  30  days.  He  suffered  no  pe- 
cuniary loss  or  loss  of  time,  and,  after 
the  agent  discovered  that  the  officer  had 
struck  plaintiff,  he  called  attention  to 
the  fact  that  a  mistake  had  been  made, 
and  there  was  no  further  effort  to  eject 
him  from  the  station  or  to  assault  him. 
Held,  that  a  verdict  for  $1,000  was  ex- 
cessive, and  should  be  reduced  to  $500. 
Whitlock  V.  Northern  Pac.  R.  Co.,  109- 
Pac.  188,  50  Wash.  15. 

65.  Criminal  assault  by  hack  driver  on 
female  passenger — Verdict  not  excessive. 
— A  verdict  for  $3,000  against  the  owner 
of  a  hack  operated  to  convey  passengers 
for  hire  for  a  criminal  assault  by  his 
servant,  a  hack  driver,  on  a  female  pas- 
senger, whom  he  had  undertaken   in  the 
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for  an  insult  by  the  carrier's  ticket  agent,®®  for  threats  by  a  conductor,  accom- 
panied by  abuse  or  insult,®^  for  personal  indignities  by  a  conductor  to  a  female 
passenger,®*  for  an  insulting  proposal  by  a  train  auditor  to  a  female  passenger,®* 
for  insult  by,  and  indignity  suffered  at  the  hands  of,  a  brakeman,''"  for  refusal  to 
permit  the  passenger  to  ride  in  the  passenger  coach,'^i  for  failure  of  the  con- 


night  time  to  convey  from  the  station  to 
her  residence  was  not  excessive.  Beard- 
more  V.  Barton,  131  N.  W.  238,  108 
Minn.  28. 

66.  Insult  by  ticket  agent — Verdict  ex- 
cessive.— An  award  of  $1,000  damages  to 
a  passenger  for  an  insult  by  a  railroad 
company's  ticket  agent  held  excessive  by 
$500.  Illinois  Cent.  R.  Co.  v.  Dacus 
(Miss.),   60   So.   334. 

67.  Threats  by  conductor,  accompanied 
by  abuse  or  insult^— Verdict  excessive — 
Plaintifif  and  another,  starting  on  a  jour- 
ney, were  induced  to  buy  "family  mile- 
age" which  had  just  been  adopted  by  de- 
fendant carrier,  and  had  their  baggage 
checked  and  boarded  the  train.  The  first 
two  conductors  accepted  the  mileage,  the 
second  one  tearing  ofif  sufficient  to  carry 
them  to  their  destination.  After  they  had 
retired  for  the  night,  a  third  conductor 
about  3  o'clock  in  the  morning  awakened 
plaintiff,  telling  her  that  the  mileage  was 
not  good  beyond  a  certain  point  en  route, 
and  that  she  would  have  to  pay  fare 
from  that  point  to  destination.  He  was 
rude  and  insulting  and  demanded  money, 
stating  that  she  need  not  try  to  blufif 
him  as  she  had  done  the  other  conductor, 
that  he  knew  his  business,  and  that  unless 
she  paid  he  would  put  her  off.  The  con- 
ductor finally  consented  to  receive  pay- 
ment in  the  morning  when  the  matter 
was  adjusted  at  their  destination.  Held, 
that  a  recovery  of  $2,500  as  punitive  dam- 
ages was  excessive,  and  should  be  re- 
duced to  $1,500.  Yazoo,  etc.,  R.  Co.  v. 
Fitzgerald   (Miss.),   50   vSo.   631. 

Where  defendant's  railway  conductor 
wrongfully  took  up  a  passenger's  commu- 
tation book,  demanded  the  fare,  and  said 
that,  if  it  was  not  paid,  he  would  put 
plaintifif  off  the  car,  and  subsequently  re- 
turned to  plaintifif's  seat,  where  he  punched 
and  threw  down  a  cash  ticket,  remarking 
that  he  would  show  that  he  was  a  gentle- 
man and  paid  plaintiil's  fare,  the  recovery 
of  $500  for  mortification  was  excessive, 
and  should  be  reduced  to  $100,  Humph- 
rey V.  Michigan  United  R.  Co.,  166  Mich. 
645,   133   N.  W.  447. 

Verdict  not  excessive. — In  an  action 
against  a  carrier  for  personal  indignities 
offered  a  passenger,  thf  evidence  showed 
that  the  conductor  demanded  in  a  rude 
manner  the  payment  of  her  fare,  and  that 
she  told  him  she  had  an  order  for  a  ticket 
which  she  could  not  obtain  because  of 
the  absence  of  the  agent.  A  subsequent 
conductor,  though  informed  why  she  had 
not  procured  a  ticket  in  exchange  for  the 
order,  became  abusive,  and  threatened  to 
put    her    off   the    train,    and    charged    her 


with  beating  her  way,  and  stated  that  lie 
would  have  an  officer  for  her  at  a  station 
and  put  her  off.  The  other  passenegrs 
heard  the  conductor's  remarks.  The  con- 
ductor's treatment  caused  her  to  become 
nervous  and  worried.  Held,  that  a  ver- 
dict for  $1,497  would  not  be  set  aside  as 
excessive.  Cmcinnati,  etc.,  R.  Co.  v.  Har- 
ris, 91  S.  W.  211,  115  Tenn.  501,  5  L.  R. 
A.,    N.   S.,   779. 

A  verdict  of  $750  was  not  excessive, 
where  a  conductor,  in  the  presence  of  the 
other  passengers,  cursed  and  threatened 
in  an  inexcusable  manner  a  passenger  who 
had  boarded  the  train  not  knowing  that 
it  did  not  stop  at  the  station  to  which 
he  had  a  ticket  Cmcinnati,  etc.,  R.  Co. 
V.  Strosnider  (Ky.),  121  S.  ¥/.  971. 

68.  Personal  indignities  by  conductor  to 
female  passenger — Verdict  not  excessive. 
— ^Where  a  conductor  drew  aside  the  cur- 
tain on  a  passenger's  berth,  put  his  lan- 
tern in  her  face,  and  in  a  rough  and  coarse 
voice  told  her  that  her  ticket  was  not 
good,  and  that  she  would  have  to  pay  her 
fare,  and  again  rudely  pulled  the  curtain 
aside  when  the  passenger  was  only  partly 
dressed,  an  award  of  $350  punitive  dam- 
ages was  justified.  Illinois  Cent.  R.  Co. 
V.  Fleming,  148   Ky.  473,  146   S.  W.  1110. 

Plaintiff,  a  lady  school-teacher,  while 
an  only  passenger  on  defendant's  train, 
was  insulted  by  the  conductor,  who  re- 
peatedly kissed  her  by  force  and  against 
her  will.  Held,  that  a  verdict  of  $1,000 
against  the  company  is  not  excessive. 
Craker  v.  Chicago,  etc.,  R.  Co.,  36  Wis. 
657,  17  Am.  Rep.  504. 

69.  Insulting  proposal  by  train  auditor 
to  female  passenger — Verdict  excessive. — 
An  award  of  $10,000  to  a  16  year  old  girl, 
for  an  insulting  proposal  made  to  her  by 
a  train  auditor  while  she  was  a  passenger 
on  defendant's  train,  and  traveling  alone, 
held  excessive,  and  reduced  to  $5,000. 
Southern  R.  Co.  v.  Walker  (Miss.),  55  So. 
363. 

70.  Passenger  insulted  and  subjected  to 
indignity  by  brakeman — ^Verdict  not  ex- 
cessive.— $1,000  exemplary  damages  is  not 
excessive  in  the  case  of  a  passenger  in- 
sulted, interfered  with,  and  subjected  to 
indignity  at  the  hands  of  one  of  the  de- 
fendant railroad  company's  brakemen,  as 
he  was  attempting  to  pass  from  the  ladies' 
car  to  the  smoking  car  to  get  his  baggage, 
although  he  sustained  no  such  loss  of  time 
or  physical  suffering  as  would  entitle  him 
to  actual  damages.  Atlanta,  etc.,  R.  Co. 
V.  Condor,  75  Ga.  51. 

71.  Refusal  to  permit  passenger  to  ride 
in  passenger  coach — Verdict  excessive. — 
Plaintiff,   an   invalid   so   crippled   that   she 
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ductor  to  protect  the  passenger  from  assault  and  insult  by  fellow  passengers/ ^ 
for  compelling  a  female  passenger  to  ride  in  the  same  car  with  drunken  and  dis- 
orderly men/ 3  for  negligently  leaving  a  female  passenger  on  a  car  platform  where 
she  is  frightened  by  drunken  men/*  and  for  abusive  language  by  a  fellow  pas- 
senger.'''' 

§§  3408-3423.  For  Ejection— §  3408.  Elements  and  Measure  of 
Damages  in  General. — Where  a  passenger  entitled  to  transportation  on  a  rail- 
road train  or  street  car  is  wrongfully  ejected  therefrom  he  may  recover  damages 
for  the  tort,  and  can  not  be  restricted  to  damages  for  breach  of  the  contract  of 
transportation.'^®     He  is  entitled    to    compensation    for    the  injury    actually    in- 


was  unable  to  walk  in  ah  erect  position, 
being  usually  propelled  in  a  wheel  car- 
riage went  to  defendant's  station  to  board 
a  train  to  attend  a  picnic.  She  endeav- 
ored to  get  on  the  cars  from  the  side 
away  from  the  platform,  and  the  conductor 
observing  her,  told  her  that  she  should 
have  gotten  on  from  the  platform  side, 
where  men  were  employed  "to  assist  such 
as  you."  The  conductor  opened  the  car 
door,  and  allowed  her  to  enter.  She  re- 
fused his  assistance,  and  when  the  train 
arrived  at  her  station,  tlie  conductor  took 
her  in  his  arms  and  placed  her  in  her  car- 
riage on  the  platform.  On  returning,  the 
conductor  prepared  a  room  in  the  end  of 
the  combination  mail  and  express  car,  not 
then  in  use  except  for  the  storage  of 
brakemen's  clothing,  and  insisted  that 
plaintiff  should  travel  there,  seated  in  her 
carriage,  instead  of  m  the  first-class  pas- 
senger coach,  where  there  was  room  for 
her.  She  protested,  and  the  conductor 
again  said,  "This  is  the  place  for  such  as 
you."  Shortly  after  the  train  started,  she 
got  out  of  her  carriage  and  rode  on  the 
floor,  there  being  no  chairs,  because  she 
was  afraid  that  the  carriage  might  roll 
out  of  the  car,  though  there  was  no  evi- 
dence that  such  was  likely.  Held  that, 
though  plaintiff  was  entitled  as  of  right  to 
ride  in  the  passenger  coach,  and  was  en- 
titled to  recover  compensatory  damages 
sustained  by  the  conductor's  refusal  to 
permit  her  to  do  so,  a  verdict  allowing 
her  $1,000  was  so  excessive  as  to  indicate 
passion  and  prejudice.  Caldwell  v.  North- 
ern Pac.  R.  Co.,  105  Pac.  625,  56  Wash. 
333. 

72.  Failure  of  conductor  to  protect  pas- 
senger from  assault  and  insult  by  fellovy 
passengers — Verdict  not  excessive. — 
Where  a  conductor  on  a  passenger  train 
stands  by  and  winks  while  drunken  and 
violent  passengers  insult,  assault,  and  beat 
another  passenger,  and  force  him  to  dance 
and  sing,  without  using  his  power  and  au- 
thority to  protect  such  passenger,  a  ver- 
dict for  $1,000  in  favor  of  the  latter  is_  not 
excessive.  Richmond,  etc.,  R.  Co.  v.  'Jef- 
ferson, 89  Ga.  554,  16  S.  E.  69,  17  L.  R.  A. 
57],  32  Am.  St.  Rep.  87. 

73.  Female  passenger  compelled  to  ride 
in  car  with  drunken  and  disorderly  men — 
Verdict    not    excessive. — A    woman    who 


bought  a  first-class  railroad  ticket  was 
compelled  to  travel  in  the  same  car  with 
drunken  men,  who  smoked,  swore,  sung 
indecent  songs,  and  fired  pistols  in  the 
car.  She  complained  to  the  conductor, 
who  gave  her  no  relief.  Held,  that  a  ver- 
dict of  $500  damages  against  the  company 
was  not  excessive.  Texas,  etc.,  R.  Co.  v. 
Sherbert  (Tex.  Civ.  App.),  42  S.  W.  639, 
affirmed  in  93  Tex.  741,  no  op. 

74.  Female  passenger  negligently  left 
on  car  platform  and  frightened  by  drunken 
men — Verdict  not  excessive. — Plaintiff 
with  her  two  children  and  their  nurse 
boarded  defendant's  train,  and,  there  be- 
ing no  vacant  seats  in  the  day  coach,  en- 
tered the  sleeper.  Subsequently  the 
sleeping  car  conductor  ordered  them  to 
the  day  coach,  and  at  his  direction  the 
porter  carried  the  oldest  child  out,  the 
plaintiff  following  with  the  nurse  and 
other  child.  The  door  of  the  day  coach 
was  locked,  and  the  porter,  stating  that 
he  would  get  a'  key,  left  them  on  the  plat- 
form. Three  drunken  men  got  on  the  plat- 
form when  the  train  stopped  at  a  station 
and  greatly  frightened  plaintiff,  one  of 
them  seizing  her  by  the  arm.  To  escape 
them  she  entered  the  smoking  room  of 
the  sleeper,  remaining  there  until  reaching 
her  destination.  Held,  that  a  verdict  for 
plaintiff  for  $900  was  not  so  excessive  as 
to  warrant  the  court  in  disturbing  it  on  the 
ground  that  it  indicated  passion  or  prej- 
udice. Cincinnati,  etc.,  R.  Co.  v.  Taylor, 
85  S.  W.  168,  27  Ky.  L.  Rep,  351. 

75.  Abusive  language  by  fellow  passen- 
ger— Verdict  not  excessive. — A  verdict  of 
$350  in  favor  of  a  passenger  against  a 
railroad  company  for  failing  to  exercise 
proper  police  powers,  as  a  result  of  which 
a'  drunken  fellow  passenger  used  abusive 
language  concerning  plaintiff,  will  not, 
after  having  been  approved  by  the  trial 
court,  be  disturbed,  as  excessive.  Lucy  v. 
Chicago,  etc.,  R.  Co.,  64  Minn.  7,  65  N.  W. 
944,  31  L.  R.  A.  551. 

76.  Passenger  wrongfully  ejected  not  re- 
stricted to  damages  for  breach  of  con- 
tract.— Central  R.,  etc.,  Co.  v.  Roberts,  91 
Ga.  513,  18  S.  E.  315;  Ammons  v.  Southern 
R.  Co.,  140  N.  C.  196,  53  S.  E.  731;  Cleve- 
land City  R.  Co.  V.  Conner,  74  O.  St.  325, 
78   N.   E.  376. 

Where  a   conductor  takes  up   a  passen- 
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flicted  upon  him  -p  or,  as  it  may  be  more  specifically  stated,  he  may  recover  com- 
pensation for  all  damages  sustained  by  him  as  the  natural  and  direct  or  proxi- 
mate result  of  the  wrongful  ejection,''*  including  pecuniary  loss,''^  the  fare  paid 


ger's  ticket  without  giving  him  any  check 
or  other  evidence  of  his  right  to  ride, 
whereby  he  is  expelled  by  another  con- 
ductor after  changing  cars,  his  right  of 
action  will  not  be  limited  to  the  breach  of 
the  company's  contract,  though  no  force 
was  used  in  his  expulsion,  but  will  include 
all  damages  sustained  through  the  com- 
pany's violation  of  the  duties  it  assumed 
in  entering  into  such  contract.  Sloane  v. 
Southern,  etc.,  R.  Co.,  Ill  Cal.  668,  44 
Pac.  320,  33  L.  R.  A.  193. 

Where  a  passenger  on  a  street  car  has 
paid  his  fare  and  is  entitled  to  a  transfer 
ticket,  and  by  mistake  the  conductor  gives 
him  a  transfer  not  good  over  the  connect- 
ing line,  he  may,  if  he  has  exercised  ordi- 
nary care,  insist  on  being  carried  on  such 
other  line  without  further  payment  of 
fare,  and,  if  without  fault  he  is  ejected  for 
refusing  to  pay  fare  other  than  by  such 
transfer  ticket,  may  recover  damages  for 
the  tort,  and  can  not  be  restricted  to  dam- 
ages for  breach  of  the  contract.  Cleve- 
land City  R.  Co.  V.  Conner,  78  N.  E.  376, 
74  O.  St.  225. 

In  an  action  by  a  railroad  passenger 
who  has  been  wrongfully  expelled  for  re- 
fusing to  pay  an  excessive  rate  of  fare,  his 
damages  are  not  limited  to  the  difference 
between  the  fare  demanded  and  that  ten- 
dered. The  coinpany  are  liable  for  the  con- 
sequences of  the  wrong.  Jeffersonville  R. 
Co.  V.  Rogers,  28  Ind.  1,  92  Am.  Dec.  376. 

But  in  Michigan  it  has  been  held  that 
where  a  railway  conductor  detaches  the 
wrong  coupon  from  a  passenger's  ticket, 
and  the  passenger  is  afterwards,  by  an- 
other conductor,  ejected  from  the  car, 
without  unnecessary  force,  for  failure  to 
pay  another  fare,  the  railroad  company  is 
liable  only  to  the  amount  of  the  additional 
fare.  Brown  v.  Rapid  R.  Co.,  96  N.  W. 
925,  134  Mich.  591;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  N.  W.  848, 
37   Am.    St.   Rep.   354. 

Dainages  may  be  recovered  for  force 
used  in  ejection. — Where  a  passenger  is 
unlawfully  ejected  from  a  train,  he  may 
recover  damages  for  the  force  used  in 
ejecting  hira.  Newport  News,  etc.,  Co.  v. 
Thomas,   12   Ky.   L.   Rep.   943. 

77.  Measure  of  damages  in  general. — 
Southern  Kansas  R.  Co.  v.  Rice,  38  Kan. 
398,  16  Pac.  817,  5  Am.  St.  Rep.  766;  Ar- 
nold V.  Atchison,  etc.,  R.  Co.,  81  Kan.  400, 
105  Pac.  541;  Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  S.  W.  71;  Quigley 
V.  Central  Pac.  R.  Co.,  11  Nev.  350,  21  Am. 
Rep.  757. 

Where  a  passenger  is  wrongfully  ejected 
from  a  train,  he  may  recover  as  actual  or 
compensatory  damages,  a  fair  and  just 
compensation  for  the  wrong.    Ammons  v. 


Southern  R.  Co.,  140  N.  C.  196,  53  S.  E. 
731. 

A  passenger,  who  is  unlawfully  expelled, 
is  entitled  to  such  compensatory  damages 
as  proof  discloses,  and  in  any  case  to  nom- 
inal damages.  Reasor  v.  Paducah,  etc.. 
Ferry  Co.,  153  S.  W.  222,  153  Ky.  330,43 
L.   R.  A.,  N.  S.,  830. 

Where  a  passenger  produces  a:  ticket,  or 
stands  ready  to  pay  the  legal  fare,  he  may 
recover  substantial  damages  for  being 
evicted  from  the  car.  Zagelmeyer  v. 
Cincinnati,  etc.,  R.  Co.,  103  Mich.  314,  60- 
N.  W.  436,  47  Am.  St.  Rep.  514. 

78.  Where  a  passenger  is  illegally  ejected 
from  a  train,  the  measure  of  damages  is 
such  sum  as  will  compensate  him  for  in- 
jury directly  or  naturally  flowing  from 
the  carrier's  act.  Baltimore,  etc.,  R.  Co.. 
V.  Bambrey  (Pa.),  3  Monag.  109,  16  Atl.  67. 

One  wrongfully  ejected  from  a  train 
or  street  car  is  entitled  to  recover  all  dam- 
ages proximately  resulting  from  the 
wrong.  Birmingham  R.,  etc.,  Co.  v.  Tur- 
ner, 154  Ala.  543,  45  So.  671;  Eouisville,. 
etc.,  R.  Co.  V.  Hine,  131  Ala.  234,  35  So. 
857. 

A  street  railway  passenger  who  has. 
been  wrongfully  ejected  may  recover  such 
damages  as  naturally  result  from  the 
wrongful  act,  taking  into  consideration 
the  humiliation  suffered  and  such  special 
damages  as  are  alleged  and  proved.  Mor- 
rill V.  Minneapolis  St.  R.  Co.,  115  N.  W. 
395,   103    Minn..  363. 

A  passenger  who,  through  the  negli- 
gence of  one  conductor,  is  not  furnished, 
with  a  stop-over  ticket,  to  which  he  is 
entitled,  and  who,  on  attempting  to  re- 
sume his  journey  after  a  stop,  is  required 
by  a  second  conductor  to  pay  additional 
fare  or  to  leave  the  train,  may  elect  to 
leave  the  train,  and  may  recover  from 
the  railroad  company,  not  merely  the- 
amount  of  the  additional  fare  which  he  is 
obliged  to  pay  in  order  to  reach  his  desti- 
nation, but  all  damages  sustained  by  him 
as  the  direct  and  natural  consequence  of 
the  fault  of  the  first  conductor.  Yorton  v. 
Milwaukee,  etc.,  R.  Co.,  63  Wis.  367,  21 
N.  W.  516,  33  N.  W.  401, 

A  carrier  is  liable  for  expulsion  of  a. 
passenger  at  a  dangerous  time  or  place,, 
not  only  for  the  injuries  directly  suffered, 
but  also  for  subsequent  injuries  proxi- 
mately due  thereto.  Tilburg  v.  Northern 
Cent.  R.  Co.,  66  Atl.  846,  317  Pa.  618. 

79.  Pecuniary  loss.— Procter  v.  South- 
ern California  R.  Co.,  130  Cal.  20,  62  Pac. 
306;  Georgia  R.,  etc.,  Co.  v.  Eskew,  86; 
Ga.  641,  12  S.  E.  1061,  32  Am.  St.  Rep.  490;: 
Ammons  v.  Southern  R.  Co.,  140  N.  C.  196,. 
52  S..  E.   731. 
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by  him,8o  the  additional  fare  he  is  required  to  pay  to  reach  his  destination,^!  the 
inconvenience,  discomfort.^a  and  loss  of  timers  to  which  he  is  subjected,  the  ad- 
ditional expense  to  which  he  is  put,^*  and  in  addition  thereto  for  physical  in- 


80.  Fare  paid. — Camden  Interstate  R. 
Co.  V.  Frazier,  30  Ky.  L.  Rep.  186,  97  S. 
W.  776.  See,  also,  Brown  v.  Rapid  R.  Co., 
134  Mich.  591.  96  N.  W.  935;  Van  Dusan  v. 
Grand  Trunk  R.  Co.,  97  Mich.  439,  56  N. 
W.  848,  37  Am.  St.  Rep.  354.  Compare 
Pierson  v.  Illinois  Cent.  R.  Co.,  159  Mich. 
110,  123  N..W.  576. 

81.  Additional  fare  passenger  is  required 
to  pay  to  reach  his  destination. — Pennsyl- 
vania R.  Co.  V.  Connell,  112  111.  295,  54 
Am.  Rep.  238;  S.  C,  127  111.  419,  30  N.  E. 
89;  Southern  Kansas  R.  Co.  v.  Rice,  38 
Kan.  398,  16  Pac.  817,  5  Am.  St.  Rep.  766; 
Yorton  v.  Milwaukee,  etc.,  R.  Co.,  62  Wis. 
367.  21  N.  W.  516,  23  N.  W.  401. 

A  passenger  to  whom,  by  mistake  of 
the  agent,  a'  ticket  perforated  with  a  date 
prior  to  its  purchase  was  sold,  may  re- 
cover for  the  extra  fare  required  to  be 
paid.  Arnold  v.  Atchison,  etc.,  R.  Co.,  105 
Pac.  541,  81  Kan.  400. 

82.  Inconvenience  and  discomfort. — Al- 
abama.— Louisville,  etc.,  R.^  Co.  v.  Hine, 
121  Ala.  334,  25  So.  857;  Birmingham  R., 
etc.,  Co.  V.  Turner,  154  Ala.  542,  45  So. 
671. 

California. — Procter  v.  Southern  Cali- 
fornia R.  Co.,  130  Cal.  20,  62  Pac.  806. 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Es- 
kew.  86  Ga.  641,  12  S.  E.  1061,  22  Am.  St. 
Rep.  490;  Central  R.,  etc.,  Co.  v.  Strick- 
land,  90   Ga.   562,   16   S.    E.   352. 

Kentucky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  S.  W.  71. 

North  Carolina. — Edwards  v.  Southern 
R.  Co.,  162  N.  C.  278,  78  S.  E.  219. 

Virginia. — Norfolk,  etc.,  R.  Co.  v. 
Neely,  91  Va'.  539,  23  S.  E.  367. 

Wisconsin. — Boehm  v.  Duluth,  etc.,  R. 
Co.,  91   Wis.   592,   65   N.  W.   506. 

In  an  action  against  a  carrier  for 
wrongful  ejection  of  a  passenger,  plaintiff 
is  entitled  to  recover  compensation  for  in- 
convenience in  reaching  his  destination. 
Missouri,  etc.,  R.  Co.  v.  Smith,  6  Ind.  T. 
99,  89  S.  W.  66S. 

But  as  a  general  rule  a  passenger  who 
has  been  wrongfully  ejected  from  a  train 
can  not  recover  for  inconvenience  origi- 
nating after  reaching  the  station  to  which 
he  was  entitled  to  be  carried.  Georgia  R., 
etc.,  Co.  V.  Eskew,  86  Ga.  641,  12  S.  E. 
1061,  22   Am.   St.   Rep.   490. 

Plaintiff,  a  passenger  on  defendant's 
train,  refused  to  establish  his  right  to 
transportation  or  pay  fare,  and  during  the 
process  of  ejection  a  third  person,  with 
plaintiff's  consent,  tendered  plaintiff's  fare 
to  the  next  station,  which  was  not  plain- 
tiff's destination.  Held,  that,  if  the  ejec- 
tion was  wrongful,  plaintiff  was  only  en- 
titled to  recover  damages  for  loss  of  time 
and  inconvenience,  in  reaching  the  sta- 
tion to  which  his   fare  was  tendered,  and 


that  an  instruction  authorizing  a  recov- 
ery for  inconvenience  in  being  compelled 
to  reach  his  "destination"  by  other  means 
was  erroneous.  Missouri,  etc.,  R.  Co.  v. 
Smith,  152  Fed.  608,  81  C.  C.  A.  598,  10 
Am.  &  Eng.  Ann.  Cas.  939. 

83.  Loss  of  time. — Indian  Territory. — 
Missouri,  etc.,  R.  Co.  v.  Smith,  6  Ind.  T. 
99,  89  S.  W.  668. 

Kentucky. — Cincijnnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  S.  W.  71. 

Minnesota. — DuLaurans  v.  First  Divi- 
sion, 15  Minn.  49,  Gil.  39,  2  Am.  Rep.  103. 

Nevada. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  31  Am.  Rep.  757. 

North  Carolina. — Ammons  v.  Southern 
R.  Co.,  140  N.  C.  196,  52  S.  E.  731. 

Tennessee. — Choctaw,  etc.,  R.  Co.  v. 
Hill,  110  Tenn.  396,  75  S.  W.  963. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Neely, 
91  Va.  539,  23  S.  E.  367. 

Wisconsin. — Boehm  v.  Duluth,  etc.,  R. 
Co.,   91   Wis.   593,   65    N.   W.   506. 

Where  a  passenger's  ticket  is  wrong- 
fully refused  and  he  is  ejected-  for  refus- 
ing to  pay  further  fare,  he  is  entitled  to 
recover  such  damages  as  he  sustained  on 
account  of  the  delay  occasioned  by  the 
expulsion.  Pennsylvania  R.  Co.  v.  Con- 
nell, 113  111.  295,  54  Am.  Rep.  238;  S.  C, 
137    111.  419,   30   N.   E.   89. 

But  in  an  action  by  a'  passenger  for 
wrongful  ejection  from  a  train  plaintiff's 
loss  of  time  can  not  be  considered  in  as- 
sessing his  damages,  in  the  absence  of 
evidence  as  to  the  value  of  his  time. 
Chicago,  etc.,  R.  Co.  v.  Newburn,  110  Pac. 
1065,  37  Okla.  9,  30  L.  R.  A.,  N.  S.,  432. 

In  an  action  for  .ejecting  a  passenger, 
damages  resulting  from  the  loss  of  a  job 
of  work,  occasioned  by  the  passenger's 
delay  at  the  station  at  which  he  was 
obliged  to  leave  the  train,  are  too  remote 
to  be  considered.  Carsten  v.  Northern 
Pac.  R.  Co.,  44  Minn.  454,  47  N.  W.  49, 
30  Am.   St.   Rep.   589,   9   L.   R.  A.    688. 

84.  Expenses. — Louisville,  etc.,  R.  Co.  v. 
Hine,  121  Ala.  334,  35  So.  857;  Birmingham 
R.,  etc.,  Co.  V.  Turner,  154  Ala.  543,  45 
So.  671;  Pennsylvania  R.  Co.  v.  Connell, 
113  111.  295,  54  Am.  Rep.  238;  Cincinnati, 
etc.,  R.  Co.  V.  Carson,  145  Ky.  81,  140  S. 
W.  71;  Quigley  v.  Central  Pac.  R.  Co., 
11  Nev,  350,  21  Am.  Rep.  757. 

Expenditures  not  proximately  resulting 
from  ejection. — Plaintiff's  son,  while  rid- 
ing with  his  mother  on  a  train,  was  killed 
by  a  boy  with  a  rifle,  as  the  train  was 
passing.  The  conductor  delivered  the 
body  to  the  coroner,  and  compelled  the 
mother  and  her  other  children  to  leave 
the  train,  though  she  informed  the  con- 
ductor she  had  no  money  to  pay  neces- 
sary expenses.  The  conductor  directed 
her  to  go  to  a  hotel,  and  the  citizens  made 
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juries  and  suffering.^^     The  physical  injuries  and  suffering  for  which  the  com- 


up  a  purse  for  her,  which  she  used  in  pay- 
ing expenses  of  the  stop-over  and  pur- 
chasing clothing.  She  telegraphed  her 
husband,  who  arrived  on  the  day  before 
she  left  the  town  where  she  was  ejected. 
She  paid  a  hotel  bill  amounting  to  $38, 
$20  for  clothing,  $4.50  for  telegrams,  $5 
to  a  physician,  and  claimed  to  have  lost 
$25  on  an  option  on  certain  real  estate 
caused  by  the  delay.  Held,  that  none  of 
the  expenditures  proximately  resulted  from 
the  ejection,  and  that  plaintiffs  were  only 
entitled  to  nominal  damages.  Leek  v. 
Northern  Pac.  R.  Co.,  118  Pac.  345,  65 
Wash.  453. 

Where  the  plaintiff,  a  woman,  was 
wrongfully  ejected  from  defendant's  train, 
in  which  she  was  a  passenger,  while  her 
trunk  was  carried  to  her  destination,  sev- 
eral thousand  miles  distant,  leaving  her 
without  a  change  of  clothing,  by  reason 
of  which  she  was  compelled  to  buy,  she 
is  entitled  to  have  the  inconvenience  and 
discomfort  caused  her  taken  in  to  con- 
sideration in  estimating  her  damages,  as 
well  as  her  pecuniary  loss,  but  the  cost  of 
the  clothing  purchased  is  not  a  proper 
element  of  damages.  Procter  v.  Southern 
California  R.  Co.,  62  Pac.  306,  130  Cal.  20. 

85.    Physical    injuries    and    suffering . 

Georgia. — Georgia  R.,  etc.,  Co.  v.  Eskew, 
86  Ga.  641,  12  S.  E.  1061,  22  Am.  St.  Rep. 
490. 

Indian  Territory. — Missouri,  etc.,  R.  Co. 
V.  Smith,  6   Ind.  T.  99,  89   S.  W.   668. 

Kentucky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky..  81,  140  S.  W.  71. 

Minnesota. — Du  Laurans  v.  First  Divi- 
sion, 15  Minn.  49,  Gil.  29,  2  Am.   Rep.  102. 

Pennsylvania. — Baltimore,  etc.,  R.  Co. 
V.  Bambrey  (Pa.),  2  Monags  109,  16 
Atl.  67. 

Tennessee. — Choctaw,  etc.,  R.  Co.  v. 
Hill,   110   Tenn.   396,   75   S.   W.   963. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Neely, 
91  Va.  539,  22  S.  E.  367. 

A  passenger  wrongfully  and  forcibly 
ejected  from  a'  train,  directly  causing 
physical  suffering,  may  recover  therefor. 
St.  Louis,  etc.,  R.  Co.  v.  Brown,  97  Ark. 
505,  134  S.  W.  1194. 

A  passenger,  who,  buying  a  ticket  to 
one  point,  is  given  one  to  a  less  distant 
point,  where  he  is  ejected,  may  recover 
compensation  for  the  bodily  pain  and  suf- 
fering that  results  from  the  injury.  Kan- 
sas, etc.,  R.  Co.  V.  Foster,  32  So.  773,  134 
Ala.  244,  92  Am.  St.  Rep.  25. 

A  passenger  may  recover  for  personal 
injuries  resulting  from  a  walk  necessi- 
tated by  a  wrongful  ejectment  from  de- 
fendant's railroad  car,  if  a  certain  neces- 
sity to  take  the  walk  was  imposed  on  him 
by  the  expulsion,  and  it  was  that  which 
ordinary  prudence  dictated  as  the  better 
course  to  pursue  to  avoid  further  incon- 
venience or  discomfort.  Bland  v.  South- 
ern Pac.  R.  Co.,  65  Cal.  626,  4  Pac.  672. 


The  jury  in  estimating  the  damages  for 
wrongfully  ejecting  a  passenger  may  con- 
sider the  fact  that  she  was  wrongfully 
expelled  with  her  baggage  at  a  lonely 
place  on  the  railroad,  where  she  could  not 
procure  shelter,  and  that  she  became  phys- 
ically exhausted  in  attempting  to  carry 
her  baggage  to  the  depot  and  in  seeking 
shelter  for  the  night,  together  with  phys- 
ical and  mental  suffering  endured  in  con- 
sequence thereof.  St.  Louis,  etc.,  R.  Co. 
V.  Brown,  97  Ark.  505,   134  S.  W.  1194. 

One  wrongfully  ejected  from  a  street 
car  may  recover  damages  arising  from  his 
weak  physical  condition,  drawn  to  the 
conductor's  attention.  Birmingham  R., 
etc.,  Co.  V.  Turner,  154  Ala'.  542,  45  So. 
671. 

But  in  Illinois  it  has  been  held  that 
where  a  passenger's  ticket  is  wrongfully 
refused,  and  he  is  ejected  from  the  train 
for  refusing  to  pay  further  fare,  he  is  not 
entitled  to  recover  damages  for  personal 
injuries  received,  unless  the  expulsion  was 
malicious  or  wanton.  Pennsylvania  R. 
Co.  V.  Connell,  112  111.  295,  54  Am.  Rep. 
338. 

But  it  has  been  held  that  if,  under  such 
circumstances,  the  conductor  or  brake- 
man,  in  a  reckless  or  wanton  manner,  use 
more  force  than  is  reasonable  and  neces- 
sary for  the  purpose  of  ejecting  the  pas- 
senger, he  may  recover  for  the  personal 
injuries  resulting  directly  from  such  ex- 
cessive force.  Pennsylvania  R.  Co.  v.  Con- 
nell, 127  111.  419,  20  N.  E.  89,  affirming  26 
111.  App.  594. 

Expulsion  of  woman  from  sleeping-car 
berth  resulting  in  miscarriage. — Where  an 
unlawful  expulsion  from  a  sleeping-car 
berth  is  the  proximate  cause  of  a  married 
woman's  miscarriage,  the  sleeping-car 
company  is  liable,  though  its  servants 
were  ignorant  of  the  woman's  condition 
when  they  expelled  her.  Mann  Boudoir 
Car  Co.  V.  Dupre,  54  Fed.  646,  4  C.  C.  A. 
540,  21  L.  R.  A.  289. 

Injuries  caused  by  passenger's  resistance 
to  ejection. — In  the  federal  courts  it  has 
been  held  that  a  passenger,  who  is  right- 
fully on  a  railroad  train,  has  a  right  to  re- 
fuse to  be  ejected  from  it,  and  to  make 
sufficient  resistance  to  denote  that  he  is 
being  removed  by  compulsion  and  against 
his  will.  Erie  R.  Co.  v.  Littell,  128  Fed. 
546,  63  C.  C.  A.  44. 

And  it  has  been  further  held  that  a  pas- 
senger wrongfully  expelled  from  a  rail- 
road train  is  entitled  to  compensation  for 
any  increased  injury  due  to  such  resist- 
ance as  he  is  entitled  to  make  to  show 
that  he  is  removed  against  his  will.  Pitts- 
burgh, etc.,  R.  Co.  V.  Russ,  67  Fed.  662, 
14  C.  C.  A.  612. 

And  in  Indiana  it  has  been  held  that 
where  a  railroad  company  wrongfully 
ejects  a'  passenger  from  its  car  it  is  liable 
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plainant  is'  entitled  to  recover  include  sickness  ^^  and  injury  to  health  ^7  result- 


for  injuries  caused  by  his  resistance. 
Louisville,  etc.,  R.  Co.  v.  Wolfe,  128  Ind. 
347,  27  N.  E.  606,  25  Am.   St.  Rep.  436. 

But  in  Illinois  it  has  been  held  that  a 
passenger  can  not  recover  for  injuries 
which  he  voluntarily  brings  upon  himself 
by  resisting  the  efforts  of  the  trainmen  to 
remove  him  from  the  train,  or  undertak- 
ing to  retain  his  place  on  the  train  by 
force.  Kiley  v.  Chicago  City  R.  Co.,  90  111. 
App.  275,  judgment  affirmed  in  59  N.  E. 
794,  189  111.  384,  52  L.  R.  A.  626,  83  Am. 
St.    Rep.    460. 

In  a  case  in  this  state,  plaintiff,  having 
received  from  a  street  car  conductor  a 
wrong  transfer  slip,  boarded  a  car  on  the 
connecting  line,  tendered  the  transfer, 
which  the  conductor  refused,  and  declined 
to  pay  her  fare.  The  conductor  then  re- 
quested her  to  leave  the  car,  and,  on  her 
refusal,  used  reasonable  force  to  eject  her. 
Held  that  plaintiff  could  not  recover  for 
any  injuries  sustained,  it  being  her  duty 
to  peaceably  leave  the  car,  and  seek  re- 
dress in  the  courts.  Judgment  90  111.  App. 
275,  affirmed  in  Kiley  v.  Chicago  City  R. 
Co.,  59  N.  E.  794,  189  111.  384,  52  L.  R.  A. 
626,  82  Am.  St.  Rep.  460. 

In  Minnesota  it  has  been  held  that  it  is 
the  duty  of  a  street  railway  passenger 
wrongfully  ordered  to  leave  a  car  to  com- 
ply with  the  order,  and  not  await  the  ap- 
plication of  actual  force,  and  that,  if  he 
resists  the  efforts  to  eject  him,  he  can  re- 
cover no  additional  damages  resulting 
from  the  use  of  such  force  as  is  reason- 
ably necessary  to  eject  him.  Morrill  v. 
MinneapoHs  St.  R.  Co.,  115  N.  W.  395,  103 
Minn.   362. 

Injuries  not  caused  by  acts  of  carrier's 
servants. — Plaintiff  was  ejected  from  a  car 
for  not  paying  the  amount  of  fare  de- 
manded. He  testified  that  the  baggage 
master  and  others,  in  pushing  him  out, 
were  violent,  and  jammed  him  against 
the  side  of  the  door.  They  denied  it. 
Other  passengers  did  not  see  plaintiff 
pushed  against  the  door,  but  saw  him 
pushed  face  first,  as  though  he  made  no 
great  resistance.  He  claimed  to  have  sus- 
tained injuries  to  his  lungs  and  a  contu- 
sion of  the  shoulder  blade,  but  had  ex- 
hibited no  indications  of  serious  injury, 
and  made  no  complaint  for  some  time  after 
he  was  ejected,  and  did  not  consult  a 
physician  until  after  he  had  attended  to 
business  matters.  He  had  previously  been 
afflicted  with  rheumatism  and  felt  some 
soreness  whenever  he  caught  cold.  Held, 
that  the  injuries  were  not  caused  by  acts 
of  the  railway  company's  servants.  Chi- 
cago, etc.,  R.  Co.  V.  Riley,  74  111.  70. 

Injuries  not  proximately  caused  by 
ejectment. — If  a  passenger  is  ejected  from 
a  train,  injuries  received  from  exposure  in 
attempting  to  walk  nine  miles  to  his  des- 
tination, when  there  was  a  village  where 
he  was  put  off,  are  not  proximately  caused 


by  his  ejectment,  and  so  not  properly  con- 
sidered in  estimating  damages.  Louis- 
ville, etc.,  R.  Co.  V.  Fleming,  82  Tenn.  (14 
Lea)    86,   128. 

86.  Sickness. — Plaintiff  was  wrongfully 
ejected  from  defendant's  train  at  a  station 
where  she  was  a  stranger,  and  where 
there  was  no  regular  station  house,  on  the 
ground  that  her  ticket  was  not  good  on 
that  train.  She  walked  back,  a'  distance 
of  four  miles,  to  the  station  where  she 
had  gotten  on  the  train,  and  where  she 
must  have  been  to  some  extent  known, 
and  there  took  a  train  which  she  could 
have  taken  had  she  waited  at  the  station 
where  she  was  put  off.  She  testified  that 
she  did  not  know  she  could  take  the  train 
at  the  latter  place.  While  walking,  she 
was  caught  in  a  storm,  and  sickness  re- 
sulted. Held,  that  the  consequences  of 
being  caught  in  the  storm  were  not  too 
remote  to  enter  into  the  computation  of 
damages.  Malone  v.  Pittsburgh,  etc.,  R. 
Co.,   152  Pa.  390,  25  Atl.  638. 

But  where  a  person  was  ejected  from  a 
train  five  miles  from  his  home,  where 
there  was  no  passenger  station,  and  was 
in  such  good  health  and  so  well  clothed 
that  he  could  properly  go  home  afoot,  and 
there  was  no  train  that  he  could  wait  for, 
even  if  there  had  been  a  station,  an 
illness  contracted  by  him  from  the  walk 
had  no  connection  with  his  ejection,  and 
he  could  not  recover  therefor.  Caher  v. 
Grand  Trunk  R.  Co.,  71  Atl.  225,  75  N.  H. 
125. 

87.  Injury  to  health. — Georgia'  R.,  etc., 
Co.  V.  Eskew,  86  Ga.  641,  12  S.  E.  1061, 
22  Am.   St.   Rep.  490. 

Where  a  passenger  on  a  railway  train, 
who  holds  a  ticket  entitling  him  to  ride, 
is  wrongfully  expelled  from  the  train  by 
the  conductor  before  reaching  his  desti- 
nation, the  injury  to  health  caused  by  ex- 
posure to  the  weather,  if  the  proximate 
and  natural  consequence  of  the  expulsion, 
is  a  proper  element  of  compensatory  dam- 
ages. Serwe  v.  Northern  Pac.  R.  Co.,  48 
Minn.  78,  50  N.  W.  1021. 

But  a  person  upon  whom  a  wrong  has 
been  committed  is  under  obligation  to 
lighten  the  consequential  damages  as 
much  as  he  can  by  the  use  of  ordinary 
care  and  diligence.  This  applies,  in  case 
of  an  expelled  passenger,  to  the  time  and 
mode  of  traveling  from  the  place  of  his 
expulsion  to  the  station  at  which  he  was 
entitled  to  be  set  down.  It  applies  also 
to  fatigue,  hardship,  and  injury  to  his 
health  involved  in  reaching  there.  Though 
he  can  not  be  compelled  to  pay  fare  to 
avoid  wrongful  expulsion,  after  being  ex- 
pelled he  can  not  recover  damages  for  walk- 
ing and  its  consequences  when  he  might 
have  reached  the  station  with  less  injury 
to  his  health  by  riding  on  the  same  or  a' 
subsequent  train,  or  by  securing  other 
conveyance.     Nor,   as   a  general   rule,   can 
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ing  from  the  wrongful  ejection.  But  in  an  action  for  wrongful  ejection  damages 
are  not  recoverable  for  injury  to  plaintiff's  business  or  professional  reputation.^** 
In  such  an  action  the  carrier  is  liable  for  any  injury  to  the  passenger  without 
regard  to  the  degree  of  care  exercised  in  making  the  ejection.^^  Compensatory 
damages  for  the  manner  of  ejecting  a  passenger,  where  there  is  no  question  of 
the  right  to  eject,  are  restricted  to  the  direct  consequences  of  the  wrong.^"  They 
include  compensation  to  the  passenger  for  any  loss  of  time^^  and  for  any  pain 
and  suffering  by  reason  of  any  undue  and  unnecessary  force  used  in  ejecting 
him.82  Bu^  ^jie  passenger  is  not,  in  such  case,  entitled  to  compensation  for  his 
inconvenience  in  having  to  make  his  way  back  to  his  station  in  the  dark.^^  In 
an  action  for  unlawful  ejection  from  a  train,  the  fact  that  defendant  is  a  railroad 
company  should  have  no  weight  with  the  jury  in  determining  the  amount  of  dam- 
ages.8* 

Ejection  at  Place  Other  than  a  Regular  Station  for  Refusal  to  Pay 
Fare. — Unless  actual  damage  has  ensued,  a  passenger  is  entitled  only  to  nomi- 
nal damages,  upon  being  ejected  from  a  railroad  train  at  a  place  other  than  a 
regular  station  or  usual  stopping  place,  for  refusal  to  pay  his  fare ;  ^^  and  this 
is  so  even  though  the  railroad  company  is  forbidden  by  law  to  eject  passengers 
except  at  a  station. ^^ 

Ejection  at  Place  Other  than  a  Usual  Stopping  Place  after  Being 
Carried  beyond  Destination. — A  passenger's  measure  of  damages  for  being 
ejected  from  a  train  at  a  point  other  than  a  usual  stopping  place,  after  being  car- 
ried beyond  the  place  of  his  destination,  is  the  actual  injury  to  his  person,  and  the 
pecuniary  loss  suffered  by  him  in  walking  to  the  usual  stopping  place.^'^ 

Removal  of  Lewd  Woman  from  Waiting  Room  of  Station. — Where  a 
lewd  woman,  by  artifice,  gains  admission  to  the  ladies'  waiting  room  of  a  railroad 
station  some  hours  before  the  train  is  to  leave  which  she  says  she  wishes  to  take, 
and  is  removed  by  the  police,  but  without  force,  at  request  of  the  railroad  com- 
pany's agent,  she  is  entitled  to  only  nominal  damages,  if  any.^^ 

Person  Banished  from  Town  by  Vigilance  Committee  Put  Off  Ship 
Which  He  Boards  to  Return  to  Such  Town. — Where  a  person  who  has  been 
forcibly  expelled  from  a  town  by  a  vigilance  committee  under  threat  of  death  if 
he  return,  boards  a  ship  to  return  to  that  town  and  is  put  off  the  ship  by  the  cap- 
tain before  reaching  the  town  and  sent  back  to  the  port  at  which  he  boarded  the 
ship,  he  is  entitled  to  compensation  for  the  injury  done  him  by  being  put  on  board 
the  return  vessel,  so  far  as  that  injury  arose  from  the  act  of  the  captain  of  the 

he  recover  for  hardship  or  injury  to  health  Ky.  L.  Rep.  905,  96  S.  W.  568;  Texas,  etc., 

originating   after   reaching   the    station   to  R.  Co.  v.  James,  82  Tex.  306,  18  S.  W.  589, 

which   he   was    entitled   to   be    carried,    or  i5   L.   R.  A.   347. 

needlessly   caused   by   walking   and    expo-  93.  Texas,  etc.,  R.  Co.  v.  James,  82  Tex. 

sure   before   reaching   there.      Georgia   R.,  306,  18  S.  W.  589,  15  L.  R.  A.  347. 

etc.,    Co.  V.   Eskew,   86   Ga.   641,   12   S.   E.  94.   That   defendant  is   a   railroad  com- 

1061,  22  Am.  St.  Rep.  490;  Sloane  v.  South-  pany  should  have  no  weight  in  determin- 

ern  California  R.  Co.,  Ill  Cal.  668,  44  Pac.  ing  amount  of  damages. — Olson  v.  North- 

320,   32   L.    R.   A.   193.  ern  Pac.  R.  Co.,  96  Pac.  150,  49  Wash.  636, 

88.  Damages  not  recoverable  for  injury  IB  L.  R.  A.,  N.  S..,  209. 

to   business   or  professional   reputation. —  95.  Ejection  at  place  other  than  a  reg- 

Schmitt  V.  Milwaukee  St.  R.  Co.,  89  Wis.  ular   station  for  refusal  to   pay  fare. — St. 

195,   61   N.   W.   834,   so  holding  in   action  Louis,  etc.,  R.  Co.  v.  Branch,  45  Ark.  534; 

for  wrongful  ejection  from  a  street  car.  Chicago,    etc.,    R.    Co.   v.    Roberts,   40    111. 

89.  Degree  of  care  exercised  in  making  503. 

ejection   immaterial. — St.    Louis,     etc.,     R.  96.  Chicago,  etc.,  R.  Co.  v.  Roberts,  40 

Co.  V.   Osborn,  55  S.  W.  142,  67  Ark.  399.  111.   503. 

90.  Damages  recoverable  where  ejection  97.  Ejection  at  place  other  than  a  usual 
is  lawful  but  the  manner  thereof  is  wrong-  stopping  place  after  being  carried  beyond 
ful. — Texas,  etc.,  R.  Co.  v.  James,  83  Tex.  destination. — St.  Louis,  etc.,  R.  Co.  v. 
306,  18   S.  W.  589,  15  L.   R.   A.  347.  Williams,  100  Ark.  356,  140  S.  W.  141. 

91.  Louisville,  etc.,  R.  Co.  v.  Fowler,  29  98.  Removal  of  lewd  woman  from  wait- 
Ky.  L.  Rep.  905,  96  S.  W.  568.  ing  room  of  station. — Beeson  v.  Chicago, 

92.  Louisville,  etc.,  R.  Co.  v.  Fowler,  39  etc.,   R.   Co.,   62   Iowa   173,   17   N.   W.   448. 
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Other  vessel  in  putting  him  there.^'^  But  he  is  not  entitled  to  damages  for  in- 
juries that  he  suffered  from  obstructions  which  he  afterwards  met  with  in  getting 
to  the  place  from  whence  he  had  been  expelled  and  where  he  wanted  to  return ; 
and  which  injuries  were  not  caused  by  this  act,  but  were  owing  to  the  fact  that 
all  to  whom  he  afterwards  applied  for  passage  to  that  place  knew  the  power  and 
determination  of  the  authorities  there  and  were  afraid  to  carry  him  back.i 

Entering  Train  for  Purpose  of  Being  Put  Off  So  as  to  Make  a  Case  for 
Damages  against  Carrier. — If  one  enters  a  train  in  possession  of  a  ticket  en- 
titling him  to  ride  thereon,  not  for  the  purpose  of  making  the  journey  called  for 
by  the  ticket,  but  for  the  purpose  of  being  put  off,  so  as  to  make  a  case  for  dam- 
ages against  the  railroad  company,  he  is,  if  ejected,  entitled  to  nominal  damages 
onl}'.-  But  if  such  person  enters  the  train  with  the  bona  fide  intention  of  using 
the  ticket  for  the  purpose  of  making  the  journey  for  which  it  is  good,  he  is  en- 
titled to  recover  whatever  damages  he  may  sustain  by  reason  of  a  wrongful  ex- 
pulsion, although  he  may,  before  going  upon  the  train,  have  had  reason  to  believe 
the  ticket  would  not  be  accepted  for  passage  by  the  conductor  thereon. ^ 

§§  3409-3410.  Mental  Suffering— §  3409.  Ejection  from  a  Railroad 
Train  or  Street  Car. — A  passenger  on  a  railroad  train  or  street  car  who  is 
wrongfully  ejected  therefrom  by  the  conductor  or  other  employee  of  the  carrier, 
acting  within  the  scope  of  his  authority,  may,  in  an  action  against  the  carrier,  re- 
cover compensatory  damages  for  the  humiliation,  mortification,  wounded  feel- 
ings, annoyance,  vexation,  or  other  mental  suffering  that  results  from  the  wrong- 
ful ej  ection ;  *  and    this    is    so    though    the    passenger    received    no  physical  in- 


99.  Person  banished  from  town  by  vigi- 
lance committee  put  off  ship  which  he 
boards  to  return  to  such  town. — Pearson 
V.  Duane  (U.  S.),  4  Wall.  605,  18  L.  Ed. 
447. 

1.  Pearson  v.  Duane  (U.  S.),  4  Wall.  605, 
18  L.  Ed.  447. 

2.  Entering  train  for  purpose  of  being 
put  off  so  as  to  make  a  case  for  damages 
against  carrier. — Southern  R.  Co.  v.  Bar- 
low, 30  S.  E.  733,  104  Ga.  213,  69  Am.  St. 
Rep.  166. 

3.  Southern  R.  Co.  v.  Barlow,  30  S.  E. 
732,  104  Ga.  213,  69  Am.  St.   Rep.  166. 

4.  Damages  are  recoverable  for  mental 
suffering  resulting  from  wrongful  ejec- 
tion.— Alabama. — Louisville,  etc.,  R.  Co. 
-V.  Hine,  121  Ala.  234,  25  So.  857;  Mc- 
Ghee  V.  Cashin  (Ala.),  40  So.  63;  Kansas, 
etc.,  R.  Co.  V.  Foster,  134  Ala.  244,  32  So. 
773,   92   Am.   St.   Rep.   25. 

Arkansas. — St.  Louis,  etc.,  R.  Co.  v. 
Brown,  97  Ark.  505,  134  S.  W.  1194;  St. 
Louis,  etc.,  R.  Cc.  w.  Hammett,  98  Ark. 
418,  136  S.  W.  191;  St.  Louis,  etc.,  R.  Co. 
V.    Branch,    106   Ark.   209,   153    S.    W.    118. 

California. — Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  31  Pac.  1112,  33  Am.  St. 
Rep.  157. 

■Georgia. — Georgia  R.,  etc.,  Co.  v.  Es- 
kew,  86  Ga.  641,  12  S.  E.  1061,  22  Am.  St. 
Rep.  490;  Atlanta  Consol.  St.  R.  Co.  v. 
Hardage,  93  Ga.  457,  31  S.  E.  100;  Geor- 
gia R.,  etc.,  Co.  V.  Baker,  129  Ga'.  991,  48 
S.  E.  355;  Mabry  v.  City  Elect.  R.  Co.,  116 
Ga.  634,  42  S.  E.  1025,  59  L.  R.  A.  590,  94 
Am.   St.    Rep.    141. 
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Idaho. — Lindsay  v.  Oregon,  etc.,  R. 
Co.,  13  Idaho  477,  90  Pac.  984,  12  L.  R. 
A.,   N.   S.,   184. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  Am.  Dec.  133;  Pennsylvania 
R.  Co.  V.  Connell,  127  111.  419,  30  N.  E. 
89,   affirming  26   111.   App.   594. 

Indiana. — Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge,   118   Ind.   281,   20   N.   E.   837. 

Indian  Territory. — Missouri,  etc.,  R.  Co. 
V.  Smith,  89  S.  W.  668,  6  Ind.  T.  99. 

Iowa. — Curtis  v.  Sioux,  etc.,  R.  Co.,  87 
Iowa  623,  54  N.  W.  339. 

Kansas. — Southern  Kansas  R.  Co.  v. 
Rice,  38  Kan.  398,  16  Pac.  ill,  5  Am.  St. 
Rep.   766. 

Kentucky. — Southern  R.  Co.  v.  Haw- 
kins, 121  Ky.  415,  28  Ky.  L.  Rep.  364,  89 
S.  W.  258;  Illinois  Cent.  R.  Co.  v.  Wil- 
liams (Ky.),  143  S.  W.  760;  Lexington, 
etc.,  R.  Co.  V.  Lyons,  104  Ky.  23,  20  Ky. 
L.  Rep.  516,  46  S.  W.  209;  Camden  Inter- 
state R.  Co.  V.  Frazier,  30  Ky.  L.  Rep. 
186,  97  S.  W.  776;  Cincinnati,  etc.,  R.  Co. 
V.  Carson,  145  Ky.  81,  140  S.  W.  71;  Louis- 
ville, etc.,  R.  Co.  V.  Wilsey,  12  S.  W.  275. 
11  Ky.  L.  Rep.  419,  5  L.  R.  A.  855. 

Minnesota. — Carsten  v.  Northern  Pac. 
R.  Co.,  44  Minn.  454,  47  N.  W.  49,  20  Am. 
St.  Rep.  589,  9  L.  R.  A.  688;  Du  Laurans 
V.  First  Division,  15  Minn.  49,  Gil.  39,  2 
Am.   Rep.  102. 

Nevada. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nov.  350,  31  Am.  Rep.  757. 

New  York. — Harding  v.  New  York,  etc., 
R.   Co.,  36  Hun  72. 

North  Carolina. — Ammons  v.  Southern 
R.  Co.,  140  N.  C.  196,  52  S.  E.  731;  Ed- 
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jury,5  and  though  conductor  acted  in  good  faith,  and  without  violence  or  insult, 
and  no  material  damage  was  sustained,*  and  though  the  facts  do  not  warrant  al- 


wards  v.  Southern  R.  Co.,  162  N.  C.  278, 
78  S.  E.  210. 

Ohio. — Smith  v.  Pittsburg,  etc.,  R.  Co., 
23  O.  St.  10. 

Oklahoma. — St.  Louis,  etc.,  R.  Co.  v. 
Yount,  30  Okla.  371,  120  Pac.  627. 

Pennsylvania. — Baltimore,  etc.,  R.  Co. 
V.  Bambrey  (Pa.),  2  Monag.  100,  16  Atl.  67. 

Tennessee. — Choctaw,  etc.,  R.  Co.  v. 
Hill,  75  S.  W.  963.  110  Tenn.  396. 

Texas. — Texas,  etc.,  R.  Co.  v.  James, 
82  Tex.  306,  18  S.  W.  589,  15  L.  R.  A.  347. 

Virginia. — Norfolk,  etc.,  R.  Co.  v.  Neely, 
91   Va.   539,   22    S.    E.   367. 

Washington. — Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  Pac.  468,  34  Pac. 
J46. 

A  passenger  who  has  bought  a  ticket 
entitling  him  to  a  passage  on  a  train,  and 
is  compelled  by  the  conductor,  under 
threat  of  violence,  to  leave  the  train  be- 
fore he  arrives  at  his  destination,  can 
claim  damages  for  the  indignity,  and  con- 
sequent injury  to  his  feelings,  in  being 
required  to  leave  the  train  under  the  cir- 
cumstances. Delaware,  etc.,  R.  Co.  v. 
Walsh,  4  Atl.  323,  47  N.  J.  L.  548. 

Where  a  conductor  wrongfully  and 
wantonly  ejected  a  passenger  from  a  mov- 
ing train,  causing  him  to  sustain  physical 
injuries,  the  carrier  was  liable  to  compen- 
sate him  for  mental  suffering  and  humilia- 
tion. Harkless  v.  Chicago,  etc.,  R.  Co. 
(Mo.  App.),   132  S.  W.  29. 

Where  a  conductor  refuses  to  recog- 
nize a  valid  ticket  in  the  hands  of  the 
holder,  and  demands  of  him  the  regular 
fare,  and  attempts  to  eject  him  by  force 
for  nonpayment  thereof,  the  company  is 
liable  in  damages  for  the  assault,  and  the 
jury  in  assessing  the  damages  may  con- 
sider in  connection  therewith  the  annoy- 
ance, vexation,  and  indignity  suffered  by 
him.  Carsten  v.  Northern  Pac.  R.  Co., 
44  Minn.  454,  4V  N.  W.  49,  20  Am.  St.  Rep. 
589,  9  L.   R.  A.  688. 

A  passenger  received  no  check  from  the 
conductor  on  surrendering  his  ticket,  and 
went  into  another  car,  and,  on  his  fare 
being  demanded,  informed  the  conductor 
of  such  facts,  and  offered  to  prove  their 
truth  by  a  passenger  who  sat  with  him 
when  the  ticket  was  taken  up  if  the  con- 
ductor would  go  with  him  into  the  other 
car,  which  the  conductor  refused  to  do, 
and,  on  the  refusal  of  the  passenger  to 
pay  his  fare,  ejected  him  from  the  train  in 
the  night  time,  eight  miles  from  his  resi- 
dence and  one  mile  from  the  nearest  rail- 
road station.  Held,  that  the  passenger 
was  entitled  to  recover  not  only  those 
damages  ordinarily  termed  "actual  dam- 
ages." but  for  whatever  injury  to  his  feel- 
ings or  of  indignity,  pain,  and  disgrace 
such    conduct   would   tend   to    produce    in 


view  of  the  time,  place,  and  circumstances. 
Lucas  V.  Michigan  Cent.  R.  Co.,  58  N.  W. 
1039,  98  Mich.  1,  39  Am.  St.  Rep.  517. 

5.  Georgia. — Mabry  v.  City  Elect.  R. 
Co.,  42  S.  E.  1035,  116  Ga.  624,  59  L.  R.  A. 
590,  94  Am.  St.  Rep.  141;  Georgia  R.,  etc., 
Co.  z;.. Baker,  48  S.  E.  355,  120  Ga.  991. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  Am.  Dec.  133;  Chicago,  etc., 
R.  Co.  V.  Chisholm,  79  111.  584. 

Nevada. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Kev.  350,  21  Am.  Rep.  757. 

Texas. — Missouri,  etc.,  R.  Co.  v.  Tar- 
water,  75  S.  W.  937,  33  Tex.  Civ.  App.  116. 

In  an  action  for  ejecting-  plaintiff  from 
a:  street  car,  no  force  having  been  used, 
it  was  proper  to  charge  that,  if  the  jury 
found  for  plaintiff,  they  should  allow  the 
fare  which  he  paid,  if  any,  and  such  a 
reasonable  sum  as  damages  as  they  might 
believe  from  the  evidence  would  compen- 
sate him  for  any  humiliation  or  degrada- 
tion plaintiff  suffered  by  reason  of  bein.g 
ejected  from  the  car,  not  exceeding  the 
amount  claimed.  Camden  Interstate  R. 
Co.  V.  Frazier,  97  S.  W.  776,  30  Ky.  L. 
Rep.  186. 

Where  a  passenger  is  wrongfully  ejected 
from  a  railroad  car,  in  a  forcible  and  vio- 
lent manner,  but  without  physical  injury, 
the  jury,  in  assessing  his  damages,  may 
consider  his  injured  feelings,  the  indig- 
nity endured,  his  mental  suffering  and 
wounded  pride.  Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  31  Pac.  1112,  33  Am.  St. 
Rep.  157. 

6.  Where  a  person  is  wrongfully  ejected 
from  a  train,  she'  is  entitled  to  recover 
for  humiliation  and  mental  suffering 
caused  thereby,  though  the  ejection  was 
unaccompanied  by  violence,  insult,  or  in- 
dignities, and  though  the  conductor  be- 
lieved that  she  had  no  right  to  ride  on 
such  train,  and  acted  in  good  faith  in 
ejecting  her.  Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  Pac.  468,  34  Pac. 
146.  See  also,  Norfolk,  etc.,  R.  Co.  v. 
Neely,  91  Va.  539,  22   S.   E.   367. 

A  passenger  may  recover  damages  for 
indignity,  humiliation,  wounded  pride 
and  mental  suffering  involved  in  and  re- 
sulting from  his  wrongful  expulsion  from 
the  train,  even  though  the  conductor  was 
not  actuated  by  malice  or  willfulness. 
Coine  V.  Chicago,  etc.,  R.  Co.,  99  N.  W. 
134,    123    Iowa    458. 

In  an  action  against  a  railroad  com- 
pany for  wrongful  expulsion  of  a  passen- 
ger who  had  been  unable  to  procure  a 
ticket  before  entering  the  car,  although  it 
was  proved  that  the  conductor  acted  in 
good  faith,  and  without  violence  or  in- 
sult, and  that  no  actual  damage  was  sus- 
tained, it  was  held  that  the  jury,  in  esti- 
mating the  damages,  might  consider  not 
only    the    annoyance,    delay,    and    risk    to 


3085 


DAMAGES. 


§    3409 


lowance  of  vindictive  damages/  and  though  no  one  was  present  at  the  time  of 
the  ejection  but  the  conductor,  the  brakeman  and  the  passenger.*  But  to  war- 
rant recovery  for  mental  suffering  in  such  case  such  suffering  must  be  the  natural 
and  proximate  result  of  the  wrong  done.»  In  an  action  by  an  infant  of  tender 
years  for  wrongful  ejection  from  a  railroad  car  or  train,  which  ejection  was  will- 
ful and  intentional,  fright  and  terror  are  proper  elements  of  damages  if  the  ejec- 
tion was  under  such  circumstances  as  would  naturally  cause  fright  and  terror  to 
the  infant."'  If  a  young  girl  who  is  unaccustomed  to  travel  is  wrongfully  ejected 
from  a  train  under  circumstances  calculated  to  arouse  in  her  mind  feelings  of 
insecurity  and  danger,  she  is  entitled  to  recover  for  mental  suffering  arising  from 
anticipated  danger."  Where  a  conductor  in  ejecting  a  passenger  from  a  train 
uses  insulting  or  abusive  language  to  him,  he  may,  even  though  he  is  rightfully 
expelled,  recover  damages  for  the  injury  to  his  feelings;  ^^  but  not  damages  be- 


the  passenger,  but  also  the  indignity  in 
the  mere  fact  of  expulsion.  Chicago,  etc., 
R.  Co.  V.  Flagg,  43  111.  364,  92  Am.  Dec. 
133.  See  also,  Chicago,  etc.,  R.  Co.  v. 
Chisholm,   79   III.   584. 

Where  a  passenger  presents  a  proper 
ticket,  but  is  told  by  the  conductor  that  it 
has  expired,  and  that  he  must  either  pay 
the  fare  or  leave  the  train,  and,  having 
no  money,  he  is  taken  by  the  collar  and 
led  out  on  the  station  platform,  where  a 
friend  supplies  him  with  money  for  the 
fare,  which  he  pays  to  the  conductor,  and 
is  allowed  to  complete  his  journey,  he 
may  recover  not  only  the  amount  of  the 
fare  with  interest,  but  actual  damages  for 
the  injury  and  indignity,  though  the  con- 
ductor acted  in  good  faith.  Southern 
Kansas  R.  Co.  v.  Rice,  :J8  Kan.  398,  16 
Pac.  817,  5  Am.  St.  Rep.  766. 

In  an  action  for  damages  for  expulsion 
from  a  train,  where  recovery  is  warranted 
by  the  evidence,  plaintiff  may  recover  for 
insult,  injured  feelings,  and  humiliation, 
together  with  the  actual  expense,  though 
the  conductor  used  no  violence,  and  was 
without  fault.  St.  Louis,  etc.,  R.  Co.  v. 
Yount,  30  Okla.  371,  120  Pac.  627. 

7.  In  an  action  against  a  railroad  com- 
pany by  a  passenger  to  recover  compen- 
satory damages  for  wrongful  ejection,  the 
humiliation  and  degradation  imposed  on 
plaintiff  by  such  ejection  may  be  consid- 
ered in  estimating  the  damages,  though 
vindictive  damages  can  not  be  given. 
Louisville,  etc.,  R.  Co.  v.  Wilsey,  9  Ky.  L. 
Rep.  1008;  Lake  Erie,  etc.,  R.  Co.  v.  Fix, 
88   Ind.  381,  45   Am.   Rep.  464. 

8.  Where  a  passenger  is  improperly  ex- 
pelled from  a  train,  he  is  none  the  less 
entitled  to  damages  for  the  humiliation 
and  disgrace  suffered  because  no  one  was 
present  beside  the  conductor  cind  the 
brakeman  and  the  passenger.  Kansas, 
etc.,  R.  Co.  V.  Little,  71  Pac.  820,  60  Kan. 
378,  61  L.  R.  A.  122,  97  Am.  St.  Rep.  376. 

9.  Mental  suffering  must  be  the  natural 
and  proximate  result  of  the  wrong  done. 
— Lindsay  v.  Oregon,  etc.,  R.  Co.,  13  Idaho 
477,  90  Pac.  984,  12  L.  R.  A.,  N.  S.,  184. 

Mental  suffering  held  the  proximate  re- 
sult of  unlawful  ejection. — Where  a  hus- 
band with  his  sick  wife  entered  the  train 


and  he  was  unlawfully  ejected  therefrom 
and  his  wife  was  carried  on  the  train,  his 
anxiety  and  mental  suffering  were  the 
proximate  result  of  the  unwarranted  act 
which  was  the  direct  cause  of  such  suffer- 
ing. Lindsav  v.  Oregon,  etc.,  R.  Co.,  90 
Pac.  984,  13  Idaho  477,  12  L.  R.  A.,  N.  S., 
184. 

Damages  too  remote  to  warrant  re- 
covery.— Plaintiff,  who  was  wrongfully 
ejected  from  defendant's  train,  can  not 
recover  danjages  for  humiliation  result- 
ing from  his  being  "guyed"  about  being 
put  off,  by  persons  who  were  not  present 
when  he  was  ejected,  as  such  damages 
are  too  remote.  Louisville,  etc.,  R.  Co. 
V.  Hine,  25  So.  857,  121  Ala.  234. 

10.  Ejection  of  infant — Damages  recov- 
erable for  fright. — Cincinnati  Northern 
Tract.  Co.  v.  Rosnagle,  95  N.  E.  884,  84 
O.  St.  310,  35  L.  R.  A.,  N.  S.,  1030,  Ann. 
Cas.   1912C,  639. 

11.  In  an  action  against  a  railroad  com- 
pany for  damages  for  ejecting  plaintiff, 
a  passenger,  from  the  train  at  a  small 
station  before  reaching  her  destination, 
the  evidence  showed  that  plaintiff  was  a 
girl  of  16,  unaccustomed  to  travel,  and 
that  she,  with  a  young  girl  companion, 
was  ejected  by  defendant  at  a  small  town, 
where  she  was  a  stranger,  and  where  she 
remained  an  hour  before  she  was  discov- 
ered by  friends.  Held  that,  as  the  cir- 
cumstances were  calculated  to  arouse  in 
plaintiff's  mind  feelings  of  insecurity  and 
danger,  an  instruction  that  she  could  not 
recover  for  mental  suffering  arising  from 
any  "supposed  or  anticipated"  danger  was 
properly  refused.  Missouri  Pac.  R.  Co. 
i:  Kaiser,  82  Tex.   144,  18  S.  W.  305. 

12.  Insulting  or  abusive  language  in 
rightfully  ejecting  passenger. — Southern 
Kansas  R.  Co.  v.  Hinsdale,  38  Kan.  507, 
16   Pac.   937. 

Though  a  railroad  ticket  presented  by 
a  passenger  does  not  entitle  her  to  pas- 
sage, so  that,  on  her  being  informed  of 
its  invalidity  and  refusing  to  pay  fare,  the 
conductor  may  remove  her,  the  company 
is  liable  for  compensatory  damages  for 
his  using  unnecessary  and  insulting  lan- 
guage to  her,  injuring  her  feelings  and 
humiliating  her.  Boling  v.  St.  Louis,  etc., 
R.  Co.,  88  S.  W.  35,  189  Mo.  219. 
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cause  the  words  used  tended  to  bring  him  into  ignominy  or  disgrace. ^^  Where 
the  humiliation  resulting  from  a  passenger's  wrongful  expulsion  from  a  car  pro- 
duced a  recurrence  of  nervous  paroxysms  to  which  she  had  previously  been  sub- 
ject, such  injury  is  a  legitimate  element  of  damages,  whether  her  susceptibiHty  to 
nervous  disturbance  was  known  to  the  carrier  or  not.^*  In  assessing  damages  for 
humihation  or  wounded  feelings  sustained  by  a  passenger  who  has  been  wrong- 
fully ejected  from  a  train  or  car,  the  jury  may  consider  his  station  in  life,  his  rep- 
utation in  the  community,^^  and  his  professional  standing,^^  but  they  should  not 
take  into  account  either  the  carrier's  wealth  or  plaintiff's  poverty.^''  In  an  ac- 
tion for  the  wrongful  expulsion  of  a  female  passenger,  injury  to  her  good  name 
is  not  an  element  of  damages  recoverable. ^^  A  passenger  ejected  from  a  train 
can  not  recover  damages  for  insults  or  humiliation  put  on  other  passengers  at  the 
time.i^  A  passenger  can  not  recover  damages  for  humiliation  in  an  action  of 
ejection  where  he  voluntarily  suffers  or  seeks  ejection  in  order  to  lay  the  founda- 
tion for  damage  suit.^o  A  railroad  company  has  a  right  to  employ  a  colored  train 
hand  and  a  conductor  may  properly  call  on  him  to  assist  in  ejecting  a  passenger 
who  ought  to  be  ejected  from  the  train;  and  if  a  white  passenger  is  wrongfully 
ejected  from  a  train,  the  fact  that  a  colored  train  hand  was  called  on  to  assist  in 
so  doing  will  not  make  the  company  liable  for  greater  damages  than  would  be  re- 
covered if  the  train  hand  had  been  a  white  man.^i 

§  3410.  Ejection  from  a  Ferryboat. — If  a  passenger  is  ejected  from  a 
ferryboat  after  he  has  paid  his  fare,  he  may  recover  compensation  for  the  in- 
dignity and  injury  to  his  f^elings.^^ 

§§  3411-3421.  Exemplary  or  Punitive  Damages— §§  3411-3420. 
In  Actions  against  Carriers — §  3411.  In  General. — A  railroad  company  is 
not  liable  in  exemplary  damages  for  the  act  of  a  conductor  who  unlawfully  ejects 
a  passenger  from  its  cars,  unless  the  passenger  would  have  been  entitled  to  re- 
cover such  damages  had  the  action  been  against  the  conductor.^^  To  entitle  a 
passenger  to  exemplary  damages  for  his  wrongful  expulsion  from  a  train  or 
car,  such  expulsion  rtiust  be  attended  by  rudeness,  insult,  or  aggravating  cir- 
cumstanses  calculated  to  humiliate  the  passenger. 2*  In  some  jurisdictions  an 
even  narrower  rule  of  liability  prevails,^^  while  in  other  jurisdictions  exemplary 

13.  Southern  Kansas  R.  Co.  ■u.  Hinsdale,  tion  for  suit  can  not  recover  for  humilia- 

38    Kan.    507,    16   Pac.   937.  tion. — Brenner  v.  Jonesboro,   etc.,   R.   Co., 

14   Recurrence    of    nervous    paroxysms  82  Ark.  128,  100  S.  W.  893,  9  L.  R.  A.,  N. 

produced    by    humiliation    resulting    from  S.,  1060,  12  Am.  &  Eng.  Ann.  Cas.  489;  St. 

wrongful      ejection. — Sloane  v.     Southern  Louis,  etc.,  R.  Co.  v.  Trimble,  54  Ark.  354, 

California    R.    Co.,    Ill    Cal.    668,    44    Pac.  15    S.   W.   899. 
320,  32  L.  R.  A.  193.  21.  Greater  damages  not  recoverable  be- 

15.  Jury  may  consider  plaintiff's  station  cause    ejection    was  by    a    colored  train 

in  life  and  reputation  in  the  community hand. — Central  R.,  etc.,  Co.  v.  Strickland, 

Hays  -u.  Houston,  etc..  R.  Co.,  46  Tex.  372.  90  Ga.  563,  16  S.  E.  353. 

IG.  Jury  may  consider  plaintiff's  profes-  22.   Passenger  wrongfully   ejected  from 

sional     standing. — Schmitt    v.    Milwaukee  ferryboat   may  recover  for  indignity  and 

St.  R.  Co.,  89  Wis.  195,  61  N.  W.  834.  wounded  feelings. — Allen  v.  Camden,  etc., 

17.  Jury   should   not   consider   carrier's  Ferry  Co.,  46  N.  J.  L.  198. 

wealth    or    plaintiff's     poverty.— Hays   v.  23.    Right    to    recover    from    conductor 

Houston,  etc.,  R.  Co.,  46  Tex.  272.  test  of  liability  of  carrier.— Townsend  v. 

18.  Injury  to  good  name  of  female  pas-  ^ew  York  et,.,  r.  Co.,  56  N.  Y.  295,  15 
senger  not  an  element  of  damages.-Proc-  ^  ^P'  ^^  exemplary  damages 
ter  V.  Southern  California  R.  Co.,  63  Pac.  _;„„!.;„„  „„„4.  u.  „4.t.„j.j  t,  „,j._„_ 
„„„  ..Of,  Pa!  90  ejection  must  be  attended  by  rudeness, 
due,  iju  ^3.1.  <iu.  insult     or     aggravating     circumstances.— 

19.  Passenger  ejected  can  not  recover  Ammons  v.  Southern  R.  Co.,  140  N.  C. 
for  insults  to  or  humiliation  of  other  pas-  j^gg^  52  g    £   73]^ 

sengers.— Louisville,  etc.,  R.  Co.  v.  Scott,  35.  in  karyland  it  has  been  held  that  to 

133   S.   W.  800,   141   Ky.   538,   34  L.   R.  A.,  warrant      exemplary     damages     against    a 

N.  S.,  206,  Ann.   Cas.  1912C  547.  carrier  for  the  wrongful  ejection  of  a  pas- 

20.  Passenger  who  voluntarily  suffers  senger  there  must  be  an  element  of  fraud, 
or  seeks  ejection  in  order  to  lay  founda-  malice,   evil   intent  or  oppression   forming 
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■or  punitive  damages  are  held  to  be  recoverable  only  when  the  railroad  company 
•directed,  authorized,  or  subsequently  ratified  the  acts  or  conduct  of  the  con- 
ductor, agent,  or  employee  by  whom  the  wrongful  expulsion  was  made.^s  But 
a  preponderance  of  authority  would  seem  to  support  the  rule  that  if  the  acts 
or  conduct  of  a  conductor  or  other  employee  of  a  railroad  company,  acting  within 


part  of  the  wrongful  act.  Philadelphia, 
•etc.,  R.  Co.  V.  Hoeflich,  63  Md.  300,  50  Am. 
Rep.  223. 

In  Wisconsin  it  has  been  held  that  to 
justify  punitive  damages  for  the  wrong- 
ful act  of  a  conductor  in  ejecting  a  pas- 
senger, the  facts  of  vindictiveness  and 
malice  must  expressly  appear.  Di  Bene- 
detto V.  Milwaukee  Elect.  R.,.  etc.,  Co., 
136   N.  W.  282,   149  Wis.   566. 

Plaintiff,  accompanied  by  a  lady,  paid 
Tiis  street-car  fare  with  a  genuine  coin,  to 
defendant's  conductor,  who  claimed  it  a 
counterfeit,  and  asked  plaintiff  to  pay 
with  other  money.  After  plaintiff'.s  re- 
fusal, and  some  dispute,  the  conductor 
took  plaintiff  by  the  collar,  and  pulled 
"him,  saying,  ''Come  along,  you've  got  to 
leave  this  car."  Plaintiff  and  the  lady  ac- 
companying him  went  out  peaceably.  The 
conductor  spoke  harshly,  and  so  loudly  as 
to  be  heard  by  others  in  the  car  when  it 
-vvas  in  motion.  Held,  that  plaintiff  was 
not  ejected  from  the  car  under  such  in- 
sulting and  cruel  circumstances  as  war- 
ranted the  trial  court's  submitting  the 
question  of  punitive  damages  to  the  jury. 
Vassau  v.  Madison  Elect.  R.  Co.,  82  N. 
W.  152,  106  Wis.  301. 

26.  A  railroad  company  is  not  liable  to 
punitive  damages  for  the  malicious  acts 
of  its  conductor  in  expelling  a  passenger, 
if  it  did  not  direct  the  acts  or  subse- 
quently ratify  them.  Lake  Shore,  etc., 
R.  Co.  V.  Prentice,  147  U.  S.  101,  13  S.  Ct. 
261,  37  L.  Ed.  97;  Pittsburgh,  etc.,  R.  Co. 
z:  Russ,  57  Fed.  822,  6  C.  C.  A.  597; 
Turner  v.  North  Beach,  etc.,  R.  Co.,  34 
Cal.  594;  Sullivan  v.  Oregon  R.,  etc.,  Co., 
12  Ore.  392,  7  Pac.  508,  53  Am.  Rep.  364; 
Hagan  v.  Providence,  etc.,  R.  Co.,  3  R. 
I.  88,  62  Am.  Dec.  377. 

Though  the  conduct  of  defendant's 
■conductor  in  wrongfully  ejecting  plaintiff 
from  its  street  car  was  such  as  to  render 
the  conductor  liable  to  plaintiff  for  puni- 
tive damages,  plaintiff  could  not  recover 
such  damages  from  defendant,  unless  de- 
fendant had  authorized  or  ratified  the  con- 
ductor's conduct.  Vassau  v.  Madison 
Elect.   R.  Co.,  82  N.  W.   153,  106  Wis.  301. 

A  street  railroad  company  is  not  liable 
in  punitive  damages  to  a  passenger  who 
was  wrongfully  and  with  unnecessary  vio- 
lence ejected  from  a  car  by  tlic  conductor, 
where  it  did  not  participate  in  the  wrong- 
ful acts,  either  by  authorizing  or  approv- 
ing of  them.  Peterson  v.  Middlesex,  etc.. 
Tract.   Co.,   .59   Atl   456,   71    N.  J.   L.   296. 

In  an  action  for  plaintiff's  wrongful  ex- 
pulsion from  defendant's  street  car,  it  ap- 
peared that  plaintiff  was  so  expelled  Sep- 


tember 13,  1894;  that  the  only  notice  to 
defendant  that  the  conduct  of  its  con- 
ductor who  expelled  plaintiff  was  mali- 
cious was  the  allegation  in  the  complaint 
served  September  25,  1894;  that  the  con- 
ductor continued  in  defendant's  employ- 
ment till  December  18,  1894,  when  the 
service  was  voluntarily  ended.  The  rec- 
ord did  not  show  that  the  jury  were  ac- 
quainted with  the  contents  of  the  com- 
plaint, and  they  were  instructed  that,  if 
the  conductor  maliciously  put  plaintiff  off 
the  car,  plaintiff  was  entitled  to  punitory, 
as  well  as  compensatory  damages.  Held 
that,  within  the  rule  that  punitory  dam- 
ages can  be  recovered  against  the  princi- 
pal for  the  malicious  act  of  the  agent  only 
when  such  act  is  either  authorized  or  rati- 
fied by.  the  principal,  the  court  erred  in 
taking  the  question  of  ratification  from 
the  jury.  Robinson  v.  Superior  Rapid 
Trans.  R.  Co.,  68  N.  W.  961,  94  Wis.  345, 
34  L.  R.  A.  205,  59  Am.  St.  Rep.  897. 

Exemplary  damages  recoverable  for 
wanton  assault  authorized  or  approved  by 
carrier. — Where  the  employees  ot  a  rail- 
road company,  in  removing  a  passenger 
from  its  train  for  his  refusal  to  pay  more 
than  the  maximum  prescribed  by  the  Wis- 
consin statute.  Acts  1874,  chap.  273,  com- 
mit a'  wanton  and  aggravated  assault 
upon  him,  which  is  either  authorized  or 
approved  by  the  company,  a  case  is  pre- 
sented for  exemplary  damages.  Hinckley 
V.  Chicago,  etc.,  R.  Co.,  38  Wis.  194. 

Facts  not  warranting  finding  that  car- 
rier's superintendent  ratified  conductor's 
conduct. — Plaintiff,  having  paid  his  street- 
car fare  with  a  genuine  coin,  which  de- 
fendant's conductor  claimed  was  a  coun- 
terfeit, refused  to  pay  with  other  money, 
and  was  put  off  the  car  by  the  conductor. 
Thereafter  defendant's  superintendent 
told  plaintiff  that  defendant  would  stand 
by  anything  the  conductor  had  done,  and 
that  he  had  a  right  to  put  plaintiff  off. 
Held,  that  the  jur3'  was  not  warranted  in 
finding  that  the  superintendent  ratified 
anj  malicious  or  insulting  conduct  of  the 
conductor,  so  as  to  render  defendant  lia- 
ble for  punitive  damages.  Vassau  v.  ]\Iad- 
ison  Elect.  R.  Co.,  82  N.  W.  153,  106  Wis. 
301. 

In  Georgia  the  prompt  discharge  by  a 
railroad  company  of  a  conductor  who  has 
been  guilty  of  unnecessary  violence  in 
evicting  a  passenger  excludes  plaintiff's 
right  to  recover  additional  damages,  "to 
deter  the  wrongdoer  from  repeating  the 
trespass"  (Code,  §  3066),  but  does  not 
prevent  his  recovery  for  "wounded  feel- 
ings." Western,  etc..  Railroad  v.  Turner, 
72    Ga.   392,    53   Am.    Rep.   842. 
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the  scope  of  his  authority,  in  wrongfully  ejecting  a  passenger  from  a  train  or 
car,  is  malicious  or  oppressive,  or  shows  a  wanton  or  reckless  disregard  of  the 
passenger's  rights  or  of  the  consequences  that  may  ensue, ^'^  or  if  the  passenger 
is  subjected  to  unnecessary  violence  and  indignity,  to  abuse,  insult,  or  profane 
and  threatening  language, ^^  exemplary  damages  may  be  recovered  in  an  action 


27.  Malicious  acts  of  servant. — Exem- 
plary damages  may  be  awarded  against  a 
street  car  company  for  malicious  acts  of 
its  servant  in  ejecting  a  passenger  from 
a  car.  Little  Rock  R.,  etc.,  Co.  v.  Dob- 
bins, 95   S.  W.  788,   78  Ark.  553. 

Malice  or  oppression  by  conductor. — 
Where  an  offense  for  which  the  civil  lia- 
bility of  the  offender  is  sought  to  be  en- 
forced is  not  punishable  by  the  criminal 
law,  as  in  the  case  of  an  unlawful  expul- 
sion of  a  passenger  from  a  train  by  the 
carrier's  conductor,  and  malice  or  op- 
pression weigh  in  the  controversy,  exem- 
plary or  vindictive  damages  may  be  as- 
sessed. Louisville,  etc.,  R.  Co.  v.  Wolfe, 
27  N.  E.  606,  128  Ind.  347,  25  Am-.  St.  Rep. 
436. 

Punitive  damages  may  be  awarded  in 
favor  of  a  railroad  passenger  who,  after 
first  remonstrating,  offers  to  pay  the  full 
amount  of  fare  demanded  by  the  con- 
ductor, who  refuses  to  accept  it,  and 
ejects  the  passenger  in  a  rude  and  violent 
manner,  tearing  his  coat,  with  the  mali- 
cious intention  of  bringing  him  into  dis- 
grace and  contempt  in  the  eyes  of  other 
passengers.  Chicago,  etc.,  R.  Co.  v. 
Bryan,   90    111.    126. 

Recklessness  and  oppression  by  con- 
ductor acting  on  an  honest  mistake  of 
fact. — A  passenger  ejected  by  the  con- 
ductor under  circumstances  of  reckless- 
ness and  oppression  may  recover  exem- 
plary damages,  though  the  latter  acted 
on  an  honest  mistake  of  fact.  Lucas  v. 
Michigan  Cent.  R.  Co.,  98  ;\Iich.  1,  56  N. 
W.  1039,  39  Am.  St.  Rep.  517. 

28.  Passenger  treated  with  unnecessary 
violence  and  indignity. — In  a  passenger's 
action  against  a  railroad  company  for  in- 
juries from  being  ejected,  the  court  prop- 
erl}'  instructed  that  if  plaintiff  was  injured 
by  defendant's  agents  in  being  ejected  as 
alleged,  and  was  treated  with  unnces- 
sary  violence  and  indignity,  the  jury  could 
find  such  further  damages  as  they  might 
think  proper  to  punish  and  deter  defend- 
ant in  the  future.  Maryland,  etc.,  R.  Co. 
V.   Tucker,    80   Atl.    688,   115    Md.   43. 

Passenger  thrown  from  car  with  such 
violence  as  to  dislocate  his  hip. — In  an  ac- 
tion against  a  railroad  company  for  dam- 
ages sustained  by  plaintiff  in  being  forci- 
bly ejected  from  defendant's  car  after 
having  paid  his  Eare  to  ride  thereon,  where 
there  was  evidence  that  the  conductor, 
with  others,  threw  plaintiff  from  the  car 
with  such  violence  as  to  dislocate  his  hip, 
an  instruction  as  to  punitive  damages 
was  proper.  St.  Louis,  etc.,  R.  Co.  v.  Da- 
vis,   56   Ark.   51,   19    S.   W.   107. 


Passenger  jerked  from  train  and  then 
held  and  restrained  of  his  liberty. — In  an 

action  against  a  railroad  company  for 
wrongful  ejection  from  its  train,  in  which 
there  was  evidence  that  plaintiff  was  for- 
cibly jerked  from  the  train,  and  then  held 
and  restrained  of  his  liberty,  a  charge 
authorizing  punitive  damages  was  not 
error.  Choctaw,  etc.,  R.  Co.  v.  Hill,  75  S. 
W.  963,  110  Tenn.  390. 

Passenger  handled  in  a  rough  manner, 
kicked  and  cursed. — Where  a  carrier's 
servant,  in  wrongfully  ejecting  plaintiff, 
handled  him  in  a  rough  manner,  kicked 
and  cursed  him  as  he  was  ejected  from 
the  car,  and  the  flagman  jerked  him  from 
the  train,  so  that  he  was  badly  bruised  by 
the  fall,  the  court  properly  permitted  a  re- 
covery of  punitive  damages.  Louisville, 
etc.,  R.  Co.  V.  Cottongim  (Ky.),  119  S.  W. 
751. 

Rough  and  forcible  ejection  of  female 
passenger. — The  jury  may  award  punitive 
damages  for  expulsion  of  a  female  pas- 
senger, where  the  ejection  was  rough 
and  forcible,  and  in  the  presence  of  a 
score  of  people.  Ann  Arbor  R.  Co.  v. 
Amos,  97  N.  E.  978,  85  O.  St.  300,  43  L. 
R.  A.,  N.   S.,   537. 

Female  passenger  rudely  ejected. — Pu- 
nitive damages  may  be  awarded  to  a  fe- 
male passenger  who  was  rudely  ejected 
from  a  street  car  by  the  conductor,  and 
compelled  to  walk  some  distance  in  the 
mud,  because  of  her  refusal  to  comply 
with  an  unwarranted  demand  of  the  con- 
ductor that  she  change  her  seat  in  the 
car.  Southern,  etc..  Tract.  Co.  v.  Comp- 
ton.  38  So.  629,  86  Miss.  269. 

Abuse  and  insult. — Where  a  passenger 
on  a  railroad  train  is  abused  and  insulted 
by  the  conductor,  who  has  been  informed 
that  he  had  sold  his  ticket,  which  was  not 
transferable,  and,  without  being  given 
reasonable  time  to  produce  his  ticket,  is 
required  to  leave  the  train,  he  may  re- 
cover exemplary  damages.  Louisville, 
etc.,  R.  Co.  V.  Maybin,  66  Miss.  83,  5  So. 
401. 

Insulting  language. — Evidence  tending 
1o  show  that  in  ejecting  a  passenger  il- 
legally, the  conductor  used  insulting  lan- 
guage and  was  impolite  and  gruff,  war- 
rants a  charge  to  the  jury  upon  the  law 
of  vindictive  damages.  Atlanta  Consol. 
St.  R.  Co.  V.  Keeny,  99  Ga.  266,  25  S.  E. 
629,    33    L.    R.    A.    824. 

Insult  and  rudeness  to  female  passen- 
ger.— Where,  in  an  action  for  ejection  of 
a  female  passenger,  several  witnesses  tes- 
tified that  the  conductor  was  not  only  in- 
sulting   in    his    manner    and    conduct,    but 
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against  the  company.  In  Georgia  it  has  been  held  that  where  a  passenger  is 
without  justification  or  excuse  forcibly  expelled  from  a  train  by  the  railroad 
employee  in  charge  thereof,  punitive  damages  are  recoverable. ^^  In  the  same 
state  it  has  been  held  that  exemplary  damages  may  be  recovered  by  a  passenger 
for  his  wrongful  ejection  from  a  train  or  car  in  the  night  time,  at  a  dangerous 
place,^"  or  at  a  place  with  which  he  is  unfamiliar,^!  or  for  his  wrongful  ejection 
at  an  improper  place  and  in  the  presence  of  a  number  of  persons. ^^  A  passenger 
who  is  ejected  from  a  train  through  mistake  of  the  conductor,  but  without  malice 
or  unnecessary  force,  can  not  recover  exemplary  damages. ^^     Nor  is  an  intoxi- 


treated  plaintiff  in  a  rude  and  ungentle- 
manly  manner,  the  court  properly  sub- 
mitted an  instruction  authorizing  punitive 
damages.  Louisville,  etc.,  R.  Co.  v.  Fow- 
ler, 107  S.  W.  703,  32  Ky.  Iv.  Rep.  1031. 

But  punitiye  damages  were  held  not  to 
be  recoverable  where  the  ejected  passen- 
ger, after  stating  that  the  agent  was  in- 
sulting, testified  only  that  he  returned 
her  ticket,  saying  that  he  would  not  stop 
at  her  destination,  but  would  put  her  off 
at  an  intermediate  point,  and  that  as  they 
approached  that  place  he  picked  up  her 
baggage  and  said:  "You  get  off  here. 
Come  on.  You've  got  to  get  off."  Louis- 
ville, etc.,  R.  Co.  V.  Summers  (Ky.),  118 
S.  W.  926. 

Ejection  of  female  passenger  at  night 
accompanied  by  profane  and  threatening 
language. — In  an  action  by  H.  against  a' 
railroad  company,  there  was  evidence  that 
she  bought  a'  ticket  for  U.  Station,  and 
had  her  baggage  checked  for  U.;  that, 
upon  reaching  a  station  10  miles  short  of 
U. ;  she  was  ordered  to  get  off,  as  the 
train  would  not  stop  at  U.;  that,  upon 
her  refusal,  the  conductor  used  profane 
and  threatening  language,  and  sent  a 
brakeman,  who  took  her  little  girl,  com- 
pelling H.  to  follow  with  her  babe  at  9 
o'clock  at  night;  that  she  had  to  wait  in 
the  cold  half  an  hour  for  the  freight  train, 
and  was  made  sick  by  the  exposure. 
Held,  that  she  was  entitled  to  punitive 
damages.  Hicks  v.  Hannibal,  etc.,  R.  Co., 
68   Mo.   329. 

29.  Passenger,  without  justification  or 
excuse,  forcibly  expelled. — Seaboard,  etc., 
R.  Co.  V.  O'Quin,  124  Ga.  357,  52  S.  E. 
427,    2    L.    R.   A.,    N.    S.,    472. 

30.  Ejection  at  a  dangerous  place. — If  a 
conductor  is  guilty  of  willful  misconduct 
in  causing  a  passenger  to  leave  the  train 
at  a  dangerous  place  in  the  night  time, 
the  same  being  a  place  other  than  that 
at  which  he  had  agreed  to  stop  to  allow 
her  to  alight,  the  carrier  will  be  liable 
for  punitive  damages.  Williamson  v.  Cen- 
tral, etc.,  R.  Co.,  137  Ga.  135,  56  S.  E.  119. 

In  an  action  by  a  passenger  to  recover 
for  injuries  caused  by  his  illegal  ejection 
where  it  appears  that  the  plaintiff,^  who 
was  sixty-five  years  of  age,  was  ejected 
from  the  train  on  a  freezing  night,  be- 
tween 9  and  11  o'clock,  at  a  place  where 
there  was  no  depot  or  stopping  place  and 
no  shelter  or  accommodation,  and  had  to 
follow  the  track,  whereby  he  fell  through 


a  trestle  and  was  injured,  he  should  re- 
ceive such  compensation  in  damages  as 
will  satisfy  his  own  wrongs  and  injuries 
and  will  also  deter  the  wrongdoer  from 
repeating  the  trespass.  Georgia,  etc.,  R. 
Co.   V.   Bigelow,   68    Ga.   219. 

31.  Ejection  at -place  with  which  pas- 
senger is  unfamiliar. — A  passenger,  hold- 
ing a  ticket  for  return  passage,  which  was 
to  be  signed  and  stamped  for  the  return, 
finding  no  one  present  at  the  station  au- 
thorized to  validate  his  ticket,  boarded 
the  train  without  having  it  signed  and 
stamped,  and,  though  he  explained  the 
circumstances  to  the  conductor  and  of- 
fered to  guaranty  the  payment  of  his  fare 
after  he  reached  his  destination,  was  ex- 
pelled from  the  train  in  the  early  hours 
of  a  dark,  rainy  morning  at  a  place  with 
which  he  was  unfamiliar.  Held,  that  a 
charge  on  the  subject  of  punitive  dam- 
ages was  proper.  Southern  R.  Co.  v. 
Wood,  39  S.  E.  894,  114  Ga.  140,  55  L.  R. 
A.  536;  Southern  R.  Co.  v.  Walton  (Ga.), 
39  S.   E.  897. 

32.  Ejection  at  improper  place  in  pres- 
ence of  a  number  of  persons. — City,  etc., 
R.  Co.  V.  Brauss,  70  Ga.  368,  18  Am.  & 
Eng.   R.   Cas.  334. 

33.  Ejection  through  mistake  of  con- 
ductor without  malice  or  unnecessary 
force. — Denver  Tramway  Co.  v.  Cloud,  6 
Colo.  App.  445,  40  Pac.  779;  Fitzgerald  v. 
Chicago,  etc.,  R.  Co.,  50  Iowa'  79;  Phila- 
delphia, etc.,  R.  Co.  V.  Rice,  64  Md.  63, 
21  Atl.  97;  Claybrook  v.  Hannibal,  etc., 
R.  Co.,  19  Mo.  App.  433;  Tomlinson  v. 
Wilmington,  etc.,  R.  Co.,  107  N.  C.  337,  12 
S.   E.   138. 

Where  a  passenger  is  wrongfully  ejected 
by  a  conductor  of  a  street  car,  acting  in 
good  faith,  in  pursuance  of  the  rules  of 
the  company,  and  upon  due  notice  to  him, 
and  with  the  exercise  of  no  more  force 
than  is  reasonably  necessary,  the  dam- 
ages to  be  allowed,  if  a  recovery  is  had, 
are  compensatory  only.  Pine  v.  St.  Paul 
City  R.  Co.,  50  Minn.  144,  53  N.  W.  392, 
16  L.   R.   A.   347. 

Two  boys,  who  were  in  the  last  stages 
of  consumption,  secured  a  ticket  from  de- 
fendant and  had  a  health  certificate,  which 
was  necessary  to  travel  because  _of  a  yel- 
low fever  epidemic,  and  arrangements 
had  been  made  with  the  city  officials  of 
H.  for  them  to  disembark  there;  but  a 
quarantine  officer  of  H.  boarded  the  train 
before    they   reached   that    place    and    or- 
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cated  passenger,  ejected  from  a  train,  entitled  to  exemplary  damages  if  no  un- 
necessary force  or  misconduct  is  shown. ^*  Where  a  conductor,  having  in  the 
line  of  his  duty  a  right  to  require  a  female  passenger  to  leave  the  train,  tells, 
her  to  get  off,  and  she  says  she  does  not  intend  to  get  off  and  will  make  him  pay 
for  putting  her  off,  and  he  merely  says  that  is  all  right,  and  pushes  her  dowa 
the  steps,  his  conduct  is  not  so  rude  or  offensive  as  to  authorize  punitive  dam- 
ages. ^^ 

§  3412.  Ejection  for  Refusal  to  Pay  Fare. — A  passenger  ejected  from  a. 
train  by  the  conductor  without  unnecessary  force  because  of  his  refusal  to  pay 
the  proper  fare  demanded  is  not  entitled  to  punitive  damages. ^^  But  when  train- 
men, in  removing  a  passenger  from  the  train  for  the  nonpayment  of  fare,  act 
in  a  willful  and  malicious  manner,  or  with  a  wanton  disregard  of  the  passen- 
ger's rights,  the  jury  have  a  right  to  assess  punitive  or  exemplary  damages,  in 
addition  to  damages  for  actual  injuries  received.*''  It  would  seem,  as  a  general 
rule,  that  exemplary -or  punitive  damages  are  recoverable  for  the  wrongful  ex- 
pulsion of  a  passenger  from  a  train  or  street  car,  upon  his  refusal  to  pay  fare 
illegally  demanded, ^^  or  for  compelling  him  to  pay  money  under  threat  of  wrong- 


dered  them  to  get  off,  and  the  conductor, 
who  was  present,  did  not  know  that  they 
had  a  permit  to  get  off  at  H.,  and  did  not 
protest,  and  the  boys  were  so  weak  by 
disease  that  they  could  not,  and  were 
thereby  delayed  36'  hours,  and  one  of 
them  died  3  days  later.  Held,  that  ex- 
emplary damages  could  not  be  recovered 
for  their  ejection,  but  only  actual  dam- 
ages for  the  violation  of  their  contract 
of  transportation.  St.  Louis,  etc.,  R.  Co. 
V.  Roane,  93  Miss.  7,  46  So.  711. 

But  in  Georgia  it  has  been  held  that 
where  a  conductor  unlawfully  ejects  a 
passenger  from  a  train,  exemplary  dam- 
ages may  be  recovered,  although  actual 
force  was  not  used.  Georgia  R.  Co.  v. 
Homer,   73    Ga.   251. 

34.  Ejection  of  intoxicated  passenger 
without  unnecessary  force  or  misconduct. 
— Selsor  V.  Chesapeake,  etc.,  R.  Co.,  145 
S.  W.  1133,  148   Ky.   39. 

35.  Conduct  of  conductor  to  female  pas- 
senger not  authorizing  punitive  damages. 
— Louisville,  etc.,  R.  Co.  v.  Scott,  141  Ky. 
538,  133  S.  W.  800,  34  L.  R.  A.,  N.  S.,  206, 
Ann.    Cas.   1912C,    547. 

36.  Ejection  without  unnecessary  force 
for  refusal  to  pay  proper  fare. — Lipman 
V.  Atlantic,  etc.,  R.  Co.,  90  S.  C.  517,  73  S. 
E.  1026.  See,  also,  Louisville,  etc.,  R. 
Co.  V.  Fleming,  82  Tenn.  (14  Lea")  128. 

Ejection  for  refusal  to  pay  fare  of  in- 
fant sister. — Plaintiff,  with  her  sister,  11 
years  of  age,  and  her  father,  were  passen- 
gers 'On  defendant's  train.  Plaintiff 
handed  to  the  conductor  tickets  for  her- 
self and  her  father,  the  latter  being  in  an- 
other part  of  the  car.  Upon  her  refusal 
to  pay  the  fare  of  her  sister,  the  conductor 
ejected  both  from  the  train,  the  father 
interfering  in  their  behalf,  and  g:etting  off 
with  them.  Held,  that  the  plaintiff  was 
not  entitled  to  recover  punitive  damages. 
Philadelphia,  etc.,  R.  Co.  v.  Hoeflich,  62 
Md.   300,   50   Am.   Rep.  223. 

37.  Trainmen  acting  in  vdllful  and  ma- 
licious manner  or  with  wanton  disregard 


of  passenger's  rights. — Kiley  v.  Chicago. 
City  R.  Co.,  90  111.  App.  275,  affirmed  in 
59  N.  E.  794,  189  111.  384,  52  L.  R.  A.  626,. 
82    Am.    St.    Rep.    460. 

38.  Wrongful  expulsion  upon  refusal  to 
pay  fare  illegally  demanded. — Baltimore,, 
etc.,  Turnpike  Road  i).  Boone,  45  Md.  344; 
Smith  V.  Southern  Railway,  88  S.  C.  421,. 
70  S.  E.  1057,  34  L.  R.  A.,  N.  S.,  708. 
Compare  Kibler  v.  Southern  Railway,  62 
S.    C.   252,   40    S.    E.    556. 

Where  a  passenger  buys  a  ticket  to  a 
station  which  the  agent  tells  him  is  on 
the  main  line,  and,  on  changing  cars,  is 
shown  by  a  person  in  uniform  a  train  for 
his  destination,  but  after  it  starts  is  told 
by  the  conductor  that  it  is  a  through  train 
and  will  not  stop,  and  is  put  oft"  with  only 
such  force  as  was  necessary,  on  refusal  to 
pay  the  additional  fare  to  the  next  stop- 
ping point,  and  is  again  received  on  pay- 
ment of  his  fare,  and  carried  to  the  sta- 
tion beyond,  he  is  entitled  to  punitive 
damages.  Richardson  v.  Atlantic  Coast 
Line   Railroad,   51   S.   E.   261,  71   S.   C.   444. 

"Wrongful  ejection  accompanied  by  mis- 
treatment by  carrier's  employees. — Where 
defendant  erroneously  ejected  plaintiff 
from  its  train  because  he  refused  to  pay 
fare  except  by  a  tender  of  mileage  cou- 
pons, and  such  ejection  was  accompanied 
by  mistreatment  on  the  part  of  defend- 
ant's employees,  plaintiff  was  entitled  to- 
recover  punitive  damages.  Dorsett  v.  At- 
lantic, etc.,  R.  Co.,  72  S.  E.  491,  156  N. 
C.  439. 

Wrongful  expulsion  accompanied  with 
grossly  insulting  conduct  evincing  wan- 
ton malice.— Plaintiff's  ticket  for  passage 
over  defendant  railroad  company's  line 
provided  that,  when  presented  to  the  con- 
ductor for  passage,  plaintiff  should  sign 
his  name  thereto,  and  ^'otherwise  iden- 
tify" himself  as  the  original  purchaser  of 
such  ticket.  Held,  that,  where  defend- 
ant's conductor  refused  plaintiff's  offer  to 
identify  himself  by  signing  the  ticket  he 
had  no  right  to  require  him  to  "otherwise 
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fu]  expulsion,39  and  this  upon  the  ground  that  a  corporation  is  presumed  to  act 
with  greater  deliberation  than  an  individual,  in  its  dealings  with  the  public.*"* 
And  it  has  been  held  that  exemplary  damages  are  recoverable  for  the  wrongful 
expulsion  of  a  passenger  who  had  previously  delivered  his  ticket  to  the  conductor, 
upon  his  refusal  thereafter  to  pay  fare,  although  the  expulsion  was  not  ac- 
companied by  any  force  or  violence,  but  was  done  in  a  kindly  manner.^i  But 
there  is  a  conflict  of  authority  as  to  whether  a  street  car  passenger,  who  was 
entitled  to  be  transferred  from  one  car  to  another  without  the  payment  of  ad- 
ditional fare,  and  who  failed  to  receive  a  transfer  ticket,  can  recover  exemplary 
damages  for  being  ejected  upon  his  refusal  to  pay  additional  fare.*^  Where  a 
passenger  who  failed  to  procure,  or  was  unable  to  purchase,  a  railroad  ticket  is 
ejected  from  a  train  upon  his  refusal  to  pay  more  than  the  regular  fare,  he  can 
not  recover  exemplary  damages,  unless  his  expulsion  was  characterized  by  malice, 
rudeness,  or  willful  wrong.*^    And  exemplary  damages  ought  not  to  be  allowed, 


identify"  himself,  and  defendant  was  li- 
able to  exemplary  damages  for  the  con- 
ductor's expulsion  of  plaintiff  from  the 
train  for  refusal  to  pay  fare,  where  such 
expulsion  was  accompanied  with  conduct 
grossly  insulting  to  plaintiff,  and  evinciag 
wanton  malice.  Norfolk,  eic,  R.  Co.  v. 
Anderson,  90  Va.  1,  17  S.  E.  757,  44  Am. 
St.    Rep.    884. 

39.  Smith  v.  Southern  Railway,  88  S.  C. 
421,  70  S.  E.  1057,  34  L.  R.  A.,  N.  S.,  708. 
Compare  Kibler  v.  Southern  Railway,  62 
S.   C.  252,  40   S.   E.   556. 

40.  Baltimore,  etc.,  Turnpike  Road  v. 
Boone,   45   M_d.   344. 

41.  Expulsion  of  passenger  who  had 
previously  delivered  his  ticket  to  con- 
ductor.— Georgia  R.  Co.  v.  Homer,  73 
Ga.   251. 

42.  Ejection  of  passenger  entitled  to 
transfer  for  refusal  to  pay  additional 
fare. — In  a  Georgia  case  City,  etc.,  R.  Co. 
V.  Brauss,  70  Ga.  368,  18  Am.  &  Eng.  R. 
Cas.  324,  it  appeared  that  plaintiff  and  his 
wife  entered  a'  street  car,  and  presented 
to  the  conductor  tickets  entitling  them  to 
ride  to  their  destination.  They  were 
transferred  to  another  car  by  the  con- 
conductor  of  the  first  car  personally,  but 
were  given  no  transfer  tickets,,  nor  did 
plaintiff  know  that  they  were  necessary. 
Subsequently  the  conductor  of  the  trans- 
fer car  called  for  a  transfer  ticket  or  an- 
other payment  of  fares,  and  in  default 
thereof  ejected  plaintiff  and  his  wife,  re- 
quiring them  to  get  off  the  car  in  the  mud 
a  short  distance  from  a  street  crossing, 
and  in  the  presence  of  a  number  of  people. 
It  was  held  that  exemplary  damages  were 
recoverable. 

In  a  New  York  case  it  appeared  that 
plaintiff,  having  paid  his  fare,  was  riding 
on  one  of  defendant's  cars,  and,  having 
for  some  reason  been  transferred  to  an- 
other car,  the  conductor  of  the  latter  de- 
manded a  second  fare,  and,  on  plaintiff's 
refusal  to  pay  it,  ejected  him,  using  no 
unnecessary  force.  It  was  held  that 
plaintiff  was  not  entitled  to  exemplary 
damages;  it  appearing  that  the  second 
conductor  honestly  believed  that  the  fare 
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had  not  been  paid.  Hamilton  v.  Third 
Ave.  R.  Co.,  53  N.  Y.  35,  reversing  35  N. 
Y.   Super.   Ct.   118. 

43.  Ejection  of  passenger  who  failed,  or 
was  unable,  to  procure  a  ticket. — Toledo, 
etc.,  R.  Co.  V.  Patterson,  63  111.  304;  For- 
see  V.  Alabama,  etc.,  R.  Co.,  63  Miss.  66, 
56  Am.  Rep.  801;  Ammons  v.  Southern 
R.  Co.,  140  N.  C.  196,  53  S.  E.  731. 

Plaintiff,  who  had  boarded  a  train  with- 
out buying  a  ticket,  refused  to  pay  an  ex- 
cess over  the  regular  fare  which  was  il- 
legally, but  in  good  faith,  demanded  of 
him  by  the  conductor  of  the  train,  where- 
upon he  was  ejected,  without  violence, 
and  walked  two  miles,  though  lame, 
reaching  his  destination  an  hour  late. 
Held,  that  the  case  was  not  one  for  ex- 
emplary damages.  Louisville,  etc.,  R.  Co. 
V.  Guinan,  79  Tenn.  (11  Lea)  98,  47  Am. 
Rep.    279. 

Where  a  passenger  on  a  freight  train 
who  has  failed  to  procure  a  ticket,  as  re- 
quired by  the  railroad  company,  is  put 
off  at  any  other  than  a  regular  station,  if 
no  circumstances  of  aggravation'  are 
shown,  and  no  evil  motive  imputed,  he 
can  recover  only  actual,  and  not  vindic- 
tive, damages.  Toledo,  etc.,  R.  Co.  v. 
Patterson,  63  III.  304. 

Where  exemplary  damages  may  be 
awarded. — Where  a  passenger  is  pre- 
vented from,  procuring  a  railway  ticket 
by  no  fault  of  his  own,  but  by  the  will- 
fulness, mistake,  or  inadvertence  of  the 
ticket  agent  employed  by  the  company, 
he  may  either  pay  to  the  conductor  on 
the  train,  under  protest,  the  excess  of 
fare  demanded  from  passengers  having 
no  tickets,  and  afterwards  recover  it  back 
by  suit,  or  insist  upon  his  right  to  be  car- 
ried at  the  ticket  rate,  and  hold  the  com- 
pany responsible  in  damages  for  refusing 
so  to  carry  him;  and  if,  when  insisting  to 
be  so  carried,  the  conductor  puts  him  off 
the  train,  in  a  spirit  of  oppressive  malice 
or  wantonness,  he  is  entitled  to  a  verdict 
for  exemplary  damages,  which  will  rarely 
be  set  aside  for  excess.  And  such  dam- 
ages may  be  given  him,  by  reason  of  the 
time,  place,  circumstances,  and  manner  of 
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in  an  action  by  a  passenger  against  a  railroad  company,  for  the  mere  threat  of  a 
conductor  to  put  him  out  of  the  car  for  want  of  a  ticket,  even  though  the  pas- 
senger's being  without  a  ticket  was  the  fault  of  the  company.**  But  if  the  con- 
ductor of  a  railroad  train  after  accepting  from  a  passenger,  who  has  lost  his 
ticket,  the  ticket  fare,  without  demanding  more,  thereafter  ejects  the  passenger 
from  the  train  on  his  refusal  to  pay  an  additional  amount  necessary  to  make 
the  train  fare,  though  he  might  have  had  the  right  originally  to  demand  the  train 
fare,  yet  if  the  passenger  was  treated  in  an  insulting  manner  or  if  force  was  used 
in  ejecting  him,  punitive  damages  may  be  recovered.**  Exemplary  damages 
may  be  recovered  for  ejecting  a  passenger  who  entered  a  train  expecting  in  good 
faith  to  pay  his  fare  with  a  tax  receipt  where,  on  refusal  to  pay  his  fare  because 
he  had  no  money,  the  conductor  ejected  him  after  another  passenger  offered 
to  pay  his  fare  for  him.**  A  passenger  who  presents  a  pass  obtained  by  fraud 
practiced  on  an  agent  of  the  railroad  company  can  not  recover  punitive  dam- 
ages for  being  ejected  from  the  train  upon  his  refusal  to  pay  the  required  fare.*'' 
Where  a  passenger  is  over  eighty  years  old,  ignorant  of  traveling,  and  partially 
paralyzed,  and  asserts  truly  that  he  has  a  ticket  in  a  certain  pocket,  and  the  con- 
ductor searches  for  it  so  perfunctorily  as  to  overlook  it,  the  railroad  company 
may  be  liable  in  exemplary  damages  for  the  act  of  the  conductor  in  ejecting  the 
passenger  upon  his  refusal  to  pay  fare.*® 

§  3413.  Ejection  of  Passenger  Presenting  Ticket  Not  Good  on  the 
Railroad  or  on  the  Particular  Train. — Where  one  who  has  purchased  a  ticket 
good  on  one  railroad  gets  by  mistake  on  the  train  of  another,  and  having  no 
money  can  not  pay  fare,  and  is  ejected,  he  can  not  recover  punitive  damages.*® 
Where  a  railroad  ticket  is  not  good  on  a  certain  train,  the  refusal  of  the  con- 
ductor to  carry  the  holder  does  not  entitle  the  latter  to  exemplary  damages  from 
the  railroad  company,  though  his  evidence  tends  to  show  that  the  ticket  was  sold 
to  him  by  the  agent  of  the  company  as  being  good  on  any  train.^''  But  where  a 
passenger  is  wrongfully  ejected  by  reason  of  his  having  received  the  wrong 
ticket  through  the  mistake  of  the  carrier's  agent,  and  the  ejection  is  accompanied 
by  circumstances  of  aggravation,  exemplary  damages  may  be  recovered.*^     Prior 

his    expulsion,    though    no    harsh    or    un-  had  no  authority  tr  issue  it,  and   did  not 

necessary  means   were  resorted  to   in   or-  believe    the    conductor    would    accept    it. 

der   to   effect   it.     Jeffersonville   R.   Co.   v.  The  pass  bore  on  its  back  an  indorsement 

Rogers,  38  Ind.  116,  10  Am.  Rep.  103.  by  the  wife  accepting  it  subject  to  its  con- 

44.  Threat  of  conductor  to  eject  pas-  ditions,  and  with  the  express  stipulation 
senger  for  want  of  ticket. — Paine  v.  Chi-  that  the  company  should  not  be  liable  for 
cago,  etc.,  R.  Co.,  45  Iowa  569.  any    injury    to    her    person    or    property. 

45.  Ejection  after  acceptance  of  ticket  The  conductor  refused  to  recognize  the 
fare  upon  passenger's  refusal  to  pay  more.  pass  when  offered  on  the  train,  and  upon 
— Louisville,  etc.,  R.  Co.  v.  Joplin,  21  Ivy.  the  wife's  refusal  to  pay  the  required 
L.  Rep.  1380,  55   S.  W.  306.  fare,  he  handed  her,  without  any  violence 

46.  Ejection  after  another  passenger  or  incivility,  from  the  train.  The  fare 
has  offered  to  pay  the  fare. — Louisville,  was  then  paid,  and  she  re-entered  the 
etc.,  R.  Co.  V.  Garrett,  76  Tenn.  (8  Lea)  train.  Held  that  punitive  damages  could 
438,  41  Am.  Rep.  640.  not    be     recovered.      Brown     v.    Missouri, 

47.  Ejection    of    one     presenting    pass  etc.,  R.  Co.,  64  Mo.  536. 
fraudulently  obtained  and  refusing  to  pay  48.  Ejection  of  paralyzed  old  man  after 
required   fare. — In   an    action   by    A.   and  perfunctory  search  for  ticket  he  has  in  his 
his    wife    against   a   railroad    company   to  pocket. — Louisville,   etc.,   R.   Co.  v.  Flem- 
recover    damages    for     ejecting    the    wife  ing,  82  Tenn.  (14  Lea)  128. 

from  the  train,  the  evidence  showed  that  49.  Passenger,  by  mistake  taking  train 

A.,    having   a    special     contract   with    the  on  wrong  line. — Patry  v.  Chicago,  etc.,  R. 

road      for    the     transportation     of     stock,  Co.,  77  Wis.  218,  46  X.  W.  56. 

which  provided  that  none  but  the  owner  50.  Refusal  to  carry  one  holding  ticket 

or.  persons  in  charge  of  the  stock  should  not  good  on  train. — Yazoo,  etc.,  R.  Co.  v. 

be   entitled  to  a  return   pass,   had  applied  Rodgers,  31   So.  581,  80   Miss.  200. 

to  the  agent  for  a  pass  for  his  wife,  falsely  51.    Ejection    accompanied    by    circum- 

representing  that   she   was   the   owner   of  stances   of   aggravation. — Georgia    R.    Co. 

a    part    of    the    stock.      The    agent    issued  v.  Olds,  77  Ga.  673.     In  this  case  the  con- 

the    pass,    "on    account    of    stock    account  ductor   used   terms   of   insult   and   vilifica- 

surrendered,"    but    stated    to    A.    that    he  tion,  refused  to  put  the  plaintiff  off  when 
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to  a  certain  date  a  railroad  company  had  carried  passengers  on  freight  trains 
both  east  and  west  of  a  certain  point.  On  that  date  a  regulation  took  effect  pro- 
hibiting the  custom  east  of  that  point,  but  making  no  change  west.  No  public 
notice  was  given,  and  none  given  a  station  agent  at  a  town  west  of  the  point, 
who  sold  plaintiff  a  ticket  on  a  freight  train  to  a  town  east  of  the  point,  which 
was  the  end  of  a  division.  The  agent  had  sold  tickets  thus  for  two  months  after 
the  change,  and  during  the  same  time  the  conductor  put  the  passengers  off.  Plain- 
tiff rode  to  the  end  of  the  division,  and  then  changed  cars,  and  was  put  off  be- 
fore reaching  his  destination.  It  was  held  that  the  facts  warranted  the  recovery 
of  exemplary  damages. ^^ 

§  3414.  Ejection  of  Passenger  Who  Has  a  Ticket  to  a  Station  at 
Which  the  Train  Does  Not  Stop. — Ordinarily,  a  person  who  enters  a  railroad 
train  which  does  not  stop  at  the  station  to  which  he  purchased  a  ticket,  and 
who  refuses  to  pay  fare  to  any  other  station,  is  not  entitled  to  recover  punitive 
damages  for  being  ejected,  where  it  is  done  without  insolence,  and  no  unneces- 
sary force  is  used.^^  But  a  passenger  may  recover  punitive  damages  for  ejec- 
tion from  a  railway  train  at  the  last  stop  before  reaching  his  destination,  which 
was  not  a  regular  stop,  where  he  acted  in  good  faith  under  a  special  contract 
made  by  the  carrier's  agent  entitling  him  to  have  the  train  stop  at  his  destination, 
and  the  carrier's  employees  conformed  to  the  contract  until  the  last  conductor 
threw  the  tickets  in  the  passenger's  lap,  after  having  taken  them  up,  telling  him 
he  must  alight,  and  refused  to  listen  to  any  explanation,  saying,  "I  have  heard 
that  before,"  and  where  a  trainmaster  who  was  on  the  train  refused  to  have  the 
train  stopped  at  the  passenger's  destination,  though  authorized  to  do  so;  it  ap- 
pearing that  the  train  had  been  frequently  stopped  there,  with  and  without  or- 
ders, to  discharge  passengers.^* 

§  3415.  Ejection  under  Mistaken  Belief  That  Passenger's  Ticket  Is 
Not  Good. — A  passenger  who  presents  a  proper  ticket,  and  is  ejected  from  the 
train  on  the  ground  that  the  ticket  has  expired,  may  recover  exemplary  damages 
if  the  conductor  is  guilty  of  such  reckless  indifference  to  his  rights  as  amounts 
to  gross  negligence  in  examining  his  ticket  and  ejecting  him.^^     But  it  has  been 

the  mistake  was  first  discovered  but  car-  two  months'  sickness  resulted,  in  conse- 
ried  him  to  the  next  station  from  which  quence  of  which  he  lost  his  position,  he 
point  he  had  to  proceed  on  foot,  although  was  entitled  to  punitive  damages.  Rich- 
old  and  lame,  and  his.  ejection  was  in  mond,  etc.,  R.  Co.  v.  Ashby,  79  Va.  130, 
the   oresence   of   others.  52    Am.    Rep.    630. 

For  an  ejection  at  a  way  station  of  one  54-    Hjinois     Cent^  R     Co.   v.    Reid,    93 

to    whom   a   station   agent -sold    a   wrong  Miss.  4d8.   46  So.  146,  17  L.  R.  A.,  N.  S., 

frfma^   '^!^^''JS^J'^^,  '    ««•  Ejection  under  mistaken  belief  that 

und^r   the    Georgia   statute,    Code,   §   3066,  passenger's  ticket  is  not  good.-Southern 

allowing   such   where   there   are   aggravat-  Kansas    R     Co.    z;     Rice     38    Kan.   398,   16 

ing   circumstances.      Georgia   R.,   etc.,    Co.  Pac    817..  5  Am.   St,   Rep.  7bG. 
V    Dougherty,  86  Ga.  744,  13  S.  E.  747,  22  It    '=   proper   to    charge    on   the    subject 

:        o^    p1'      -no  of  punitive  damages  when  it  appears  that 

Am.  t>t.  Kep.  4M.).       _  ^  passenger  who  had  a  legal  right  to  ride 

52.  Facts  warranting  recovery  of  ex-  ^^  ^j^^  defendant's  train  was  expelled 
emplary  damages.— Kansas  Fac.  K.  Co.  v.  jjierefrom  in  the  early  hours  of  a  dark, 
Kessler,   18    Kan.   !i33.  rainy  morning,  at  a'  place  with  which  he 

53.  Ejection    of    passenger    who  _  has    a  ^^g   unfamiliar,   after   explaining   the    cir- 
ticket  to  a  staticn  at  which  the  train  does  cumstances    surrounding   the   purchase   of 
not   stop. — Alien   v.    Wilmington,    etc.,    R.  the   ticket   to   the   conductor   and   offering 
Co.,  35  S.  E.  787,  119  N.  C.  710.  to  secure  his  fare  and  to  prove  to  the  con- 
But   in   Virginia   it   has   been   held   that  ductor     the    validity    of     his    ticket,     and 

where    a    sick    man    who    held    a    ticket  where  he  was  also  held  up  by  his  expiil- 

for  a   station   at   which   the   train   did   not  sion   before   the   other   passengers  "as   one 

stop,  was   refused   the  privilege   of   riding  who    was      trymg     to     "^e    by     unlawful 

to    an    intermediate    station,   and   was   put  means^      Southern    R.    Co.   ^.    Wood,    114 

off  against  his   consent,  in  a  low   swamp,  Ga.   140,    39   b.   Ji.   894    55   i.    K.    A.   o.ib, 

in   the   rain   at   a   place    where   no   habita-  Southern   R.    Co.   v.    Moses,   114    Ga.   14., 

tion    was    near,    and    from    the    exposure,  40  S.   E.  1037. 
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held  that  where  a  conductor,  in  ejecting  a  passenger  from  the  train  because  of 
the  apparent  invalidity  of  his  ticket,  does  not  act  in  a  rough  or  unkind  manner, 
and  does  not  apply  to  him  force  or  threats,  or  even  place  his  hand  upon  him  ex- 
cept to  assist  him  down  the  car  steps,  punitive  damages  can  not  be  recovered.^* 

§  3416.  Ejection  of  Passenger  Presenting  Ticket  the  Time  Limit  of 
Which  Has  Expired. — Where  a  passenger  presents  a  ticket  purchased  the  day 
before,  which  is  refused  on  account  of  a  condition  thereon  limiting  its  use  to 
the  day  of  purchase,  and  he  makes  no  efiforts  to  obtain  money  to  pay  his  fare 
from  fellow  passengers,  and  is  peaceably  ejected  not  more  than  eight  miles  from 
his  destination,  which  he  reaches  a  few  hours  later  than  he  would  have  done 
by  train,  and  without  additional  expense,  he  is  not  entitled  to  exemplary  dam- 
ages.s'''  So  where  a  street  railway  conductor  improperly  refuses  to  accept  a 
passenger's  transfer  because  it  is  too  late,  and  recj^uires  the  passenger  to  pay  an- 
other fare  or  leave  the  car,  but  in  doing  so  acts  in  obedience  to  the  rules  of  the 
company,  as  he  understands  them,  and  is  guilty  of  no  unnecessary  rudeness,  the 
passenger  is  not  entitled  to  recover  exemplary  damages.  ^^  But  in  an  action 
against  a  railroad  company  to  recover  exemplary  damages  for  ejecting  a  pas- 
senger from  its  train,  where  it  appeared  that  the  conductor,  because  of  the  altera- 
tion, refused  to  accept  plaintiff's  limited  ticket,  which  had  been  extended  by  de- 
fendant's authorized  agent,  it  was  held  proper  to  instruct  the  jury  that  plaintiff 
was  entitled  to  exemplary  damages  if  there  was  a  "willful  violation  of  plaintiff's 
rights."  59 

§  3417.  Ejection  of  Passenger  Presenting  an  Improper  Ticket  or 
One  Wrongly  Made  Out. 8° — Where  a  railroad  company  through  its  agent  neg- 
ligently delivers  to  a  passenger  an  improper  ticket  or  one  wrongly  made  out, 
which  the  conductor  refuses  to  accept,  and  ejects  the  passenger  on  his  refusal 
to  pay  fare,  the  passenger  is  entitled  to  recover  punitive  damages  only  on  a 

56.  Southern  R.  Co.  v.  Hawkins,  89  S.  ticket  the  time  limit  of  which  has  ex- 
W.  258,  121  Ky.  415,  28  Ky.  L,.  Rep.  364.         pired. — Louisville,   etc.,   R.   Co.   v.   Turner, 

Where    plaintiff,     a    passenger     on     de-  ■    100  Tenn.   (16   Pickle)   213,  47  ,S.  W.  323, 

fendant's    train,   voluntarily   left   the   train  43   L.   R.  A.   140. 

because   the   conductor  refused  to   accept  53.  Little  Rock  Tract.,  etc.,  Co.  v.  Winn, 

his  ticket,  it  was  error  to  give  an  m.=-.truc-  37  s.  W.  1025,  75  Ark.  529. 
tion   authorizing  the  jury  to  award  puni-  Where   one  boards  a  street  car  with  a 

tive  damages,  as  the  conductor  was  hon-  transfer,    which    he    had    received    on    an- 

estly     mistaken     m    supposing     that     the  other  car  where  he  had  paid  his  fare,  and- 

ticket   had  expired,   and  was   led  into  the  which  should  have  been  punched  to  show 

mistake  by  the  indistinctness  of  the   date  him    entitled     to    a   ride     at   the     time   he 

stamped  on  the  ticket,  and  by  a  warning  boarded    the    second    car,   but   which   was 

he   had   received   to   look   out   for   an   un-  ;„  fact  punched  so  as  on  its  face  to  show 

used   ticket   of  the   date  that  appeared  to  jt   ^vas   presented   too   late,   the   conductor 

bear.     Louisville,   etc.,    R.   Co.   v.   Champ-  may  expel  him,  using  no  more  force  than 

ion,  68  S.  W.  143,  24  Ky.  L.  Rep.  87.  necessarv,    on    his    refusing    to    pay    fare, 

A   passenger   on   a  railroad   tram   asked  and  the   company  will  be   liable   only  for 

the  conductor,  before  the  tram  started,  if  breach    of    contract;     but    where     without 

his  ticket  was     good,   and  the    conductor  fault  of  the  passenger  the  conductor  calls 

said    to    him,    "It   is    worth    nothing;    you  him  a  deadbeat  and  assaults  him  there  is 

must  either  pay  some  money,  get  off  and  a    tort    making    the    company    liable    not 

get  another  ticket,  or  I  will  put  you  off_,  only  for  actual,  but  for  punitive  damages, 

whereupon    the    passenger    left    the    train  Little    Rock   R.,    etc.,   Co.   v.   Goerner,   95 

and  purchased   another  ticket,   which  was  s.   W.   1007,   80   Ark.   158,   7   L.   R.   A.,   N. 

accepted  by  the   conductor.     The   passen-  g^    g^ 

ger   did   not   sustain   any   personal   incon-         "59,  Spellman  v.   Richmond,  etc.,  R.   Co., 

venience,     sickness,    loss     of    capacity     to  35  §_  c.  475^  14  5.  E.  947,  28  Am.  St.  Rep. 

earn  money  or  physical  or  mental  suffer-  353 

ing  in  consequence.  Held,  that  he  was  not  gO.   See  ante,  "Ejection  under  Mistaken 

entitled    to    exemplary    damages.      Louis-  Belief    That    Passenger's    Ticket    Is    Not 

ville,    etc.,    R.    Co.   v.    Storms,    15    Ky.    L.  Good,"    §    3415;    "Ejection    of    Passenger 

Rep.   333.  -  Presenting    Ticket    the   Time     Limit     of 

57.  Ejection    of    passenger    presenting  Which  Has  Expired,"  §  3416. 
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showing  of  malice,  recklessness,  or  wantonness.^^ 

§  3418.  Ejection  from  a  Moving  Train  or  Street  Car. — There  is  a  con- 
flict of  authority  as  to  whether  the  act  of  a  conductor  or  other  employee  of  a 
carrier  in  ejecting  a  passenger  from  a  moving  train  or  street  car,  if  unaccom- 
panied by  circumstances  of  aggravation,  will  authorize  the  recovery  of  ex- 
emplary or  punitive  damages  from  the  carrier.  The  weight  of  authority,  how- 
ever, would  seem  to  sanction  the  rule  that  such  act  will  not  warrant  the  assess- 
ment of  such  damages  unless  it  was  characterized  by  malice,  wantonness  or 
recklessness.62 

§  3419.  Ejection  of  Passenger  in  Consequence  of  Repudiation  of 
Tickets  by  General  Passenger  Agent.— Where  the  general  passenger  agent 
of  a  railroad  company  deliberately  repudiates  a  large  number  of  mileage  tickets 
which  have  been  issued  and  sold  to  the  public  by  his  authority,  and  in  conse- 
quence of  his  orders  a  person,  who  has  purchased  one  of  such  tickets  in  good 
faith,  is  ejected  from  the  company's  train,  such  action,  by  one  of  its  controlling 
officers,  is  in  such  wanton  and  reckless  disregard  of  the  company's  duties,  and 
of  the  rights  of  its  ticket  holders,  as  to  be  equivalent  to  an  intentional  violation 
of  such  rights,  and  to  warrant  the  imposition  of  exemplary  damages. "^^ 


61.  Ejection  of  passenger  presenting  an 
improper  ticket  or  one  wrongly  made  out. 

— St.  Louis,  etc.,  R.  Co.  v.  Baty,  88  Ark. 
282.  114  S.  W.  218;  Vicksburg  R.,  etc.,  Co, 
V.   ilarlett,  TR   Miss.   872,  29   So.  62. 

A  rule  of  the  defendant  company  re- 
quired a  transfer  ticket  to  be  punched, 
showing  the  tirne  of  its  issue,  and  the  car 
and  line  on  wliich  the  holder  desired  to 
ride.  A  conductor  marked  the  places  on 
defendant's  transfer  with  pencil,  because 
he  had  lost  his  punch,  and  the  conductor 
on  the  designated  car  refused  to  accept 
the  transfer.  Plaintiff  testified  that  the 
conductor's  manner  in  ejecting  him  was 
insulting.  Held  that,  though  plaintiff  was 
entitled  to  compensation  for  the  wrong- 
ful ejectment,  it  was  error  to  award  him 
punitive  damages.  Vicksburg  R.,  etc., 
Co.  V.  Marlett,  29  So.  62,  78   Miss.   872. 

But  where  plaintiff,  the  original  pur- 
chaser of  a  return  railroad  ticket,  was 
ejected  by  the  conductor  because  the  sell- 
ing agent  had  erroneously  punched  the 
ticket  for  a  female,  instead  of  a  male,  and 
the  conductor  said,  it  was  a  "bogus  ticket," 
and  ejected  him  without  giving  him  an 
opportunity  for  an  explanation,  such  facts 
warranted  a  recovery  of  both  actual  and 
exemplary  damages.  Illinois  Cent.  R.  Co. 
-v.  Gortikov  (Miss.),  45  So.  363,  28  R.  R. 
R.  650,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  650. 

62.  Ejection  of  passenger  from  moving 
train  or  street  car. — In  Georgia  it  has 
been  held  that  when,  in  the  trial  of  an 
action  against  a  railroad  company,  it  ap- 
pears that  the  plaintiff,  who  was  a  pas- 
senger, was  pushed  by  the  conductor 
from  a  train  which  was  in  motion,  though 
moving  slowly,  at  a  station  at  which  he 
did  not  desire  to  alight,  and,  as  a:  result, 
he  sustained  injury,  an  instruction  to  the 
jury  on  the  subject  of  punitive  damages 
is  not  inappropriate.     Atlanta,  etc.,  R.  Co. 


V.  Potts,  128  Ga.  397,  57  S.   E.  686. 

In  Indiana  it  has  been  held  that  in  an 
action  against  a  street-railway  company 
for  personal  injuries  resulting  ,from  plain- 
tiff's ejection  from  a  moving  car,  it  is 
proper  to  instruct  the  jury  that  thej'  may 
add  exemplary  damages  if  they  find  that 
the  conductor  inflicted  the  injury  in  a 
spirit  of  oppressive  malice,  or  that  his 
acts  were  of  such  a  character  as  to  indi- 
cate a  heedless  disregard  of  conse- 
quences. Citizens'  St.  R.  Co.  v.  Willoeby, 
134   Ind.   563,   33    N.   E.   627. 

In  Kentucky  it  has  been  held  that 
where,  after  an  intoxicated  person  had 
boarded  a  car  in  violation  of  the  con- 
ductor's orders,  the  conductor  pushed 
him  off  while  the  train  was  moving  and 
he  was  injured,  the  carrier  was  responsi- 
ble, but  only  for  the  compensatory  dam- 
Eges  for  the  injury  sustained,  unless  the 
conductor's  conduct  was  such  as  to  indi- 
cate wantonness  and  recklessness,  justi- 
fying punitive  damages.  Louisville,  etc., 
R.  Co.  V.  McNally,  105  S.  W.  124,  31  Ky. 
L.  Rep.  1357._ 

In  a  Louisiana  case  it  appeared  that 
plaintiff  alighted  from  one  of  defendant's 
trains  at  M.  on  business,  and  v/hcn  he  at- 
tempted to  board  the  train  again  while  it 
was  stationary  his  way  was  blocked  by 
the  brakeman,  who  refused  to  permit  him 
to  get  aboard,  and  finally,  as  the  train 
was  moving,  shoved  him  off,  because  he 
believed  erroneously  that  plaintiff  had  no 
ticket.  It  was  held  that  such  facts  did 
not  give  rise  to  the  right  to  an  allowance 
for  exemplarv  damages.  Bowers  v.  Kan- 
sas,  etc.,   R.   Co.,  131  La.  915,  60   So.   615. 

63.  Ejection  of  passenger  in  conse- 
quence of  repudiation  of  tickets  by  gen- 
eral passenger  agent. — ^  Judgment,  Win- 
ters V.  Cowen,  90  Fed.  99,  affirmed  in 
96   Fed.   929,   37   C.   C.   A.   628. 
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§  3420.  Passenger  Entering  Train  or  Violating  Rule  of  Carrier  for 
Purpose  of  Being  Ejected  and  Suing  Therefor. — One  who  takes  passage 
on  a  railroad  train  for  the  purpose  of  being  ejected  for  the  violation  of  a  rule 
of  the  company  which  he  believes  to  be  unlawful,  and  which  he  intends  to  violate, 
and  for  the  purpose  of  instituting  an  action  to  recover  damages  for  such  eject- 
ment, can  recover  only  the  actual  damages  sustained  by  him.^*  So  where  one 
tendered  to  the  agent  of  a  railroad  company  the  amount  which  he  claimed  to  be, 
and  what  was  finally  held  to  be,  the  legal  rate,  and  demanded  a  ticket,  which 
was  refused,  whereupon  he  entered  the  train  without  a  ticket,  tendered  the  con- 
ductor the  amount  offered  the  agent,  and,  upon  refusal  to  pay  more,  was  ejected 
from  the  cars,  without  unnecessary  violence,  it  further  appearing  that,  at  the 
time  of  entering  the  cars,  he  knew  the  established  rates,  and  took  passage  ex- 
pecting to  be  ejected,  and  with  the  intention  of  bringing  suit  to  test  the  right  of 
the  company  to  charge  its  established  rates,  it  was  Jield  that  he  was  entitled  only 
to  compensatory  damages. ^^ 

§  3421.  In  an  Action  against  the  Conductor  of  a  Railroad  Train. — 

Exemplary  damages  will  be  allowed,  in  an  action  by  a  railroad  passenger  against 
a  conductor  for  ejecting  him,  with  violence  and  opprobrious  language,  from  the 
car,  on  an  allegation  that  he  had  not  paid  fare,  when  in  fact  he  had.®* 

§  3422.  Aggravation  and  Mitigation  of  Damages. — Intentions  and 
Good  or  Bad  Faith  of  Conductor. — In  a  case  in  a  federal  court  it  has  been 
held  that  the  extent  of  the  injury  of  a  passenger  who  has  been  wrongfully  ex- 
pelled from  a  railroad  train,  and  the  amount  of  damages  recoverable,  do  not 
depend  at  all  upon  the  intentions  or  good  faith  of  the  conductor  in  executing 
a  rule  of  the  company,  but  only  upon  what  was  done  and  the  consequent  in- 
jury.®'' But  in  Georgia  it  has  been  held  that  while  the  good  faith  of  a  con- 
ductor, who  improperly  ejects  a  passenger,  will  not  defeat  the  right  to  recover 
damages  therefor,  yet  it  may  be  considered  in  fixing  the  amount  of  such  dam- 
ages ;  and  bad  faith  on  the  part  of  the  conductor  may  be  considered  to  increase 
the  damages.®* 

Words  of  Provocation  Used  by  Passenger. — In  an  action  against  a  rail- 
road company  for  wrongful  ejectment  and  assault  on  passenger,  words  of  provo- 
cation may  be  considered  in  mitigation  of  punitive,  but  not  of  compensatory, 
damages.®^ 

Wrongful  Attempt  by  Passenger  to  Impose  on  Carrier  a  Void  Ticket. 
— Where  a  passenger  wrongfully  attempts  to  impose  on  a  carrier  a  ticket  which 
is  void  because  it  has  been  punched,  and  the  conductor  ejects  him  at  a  point  sev- 
eral miles  from  a  regular  station,  but  in  so  doing  acts  with  no  malice,  but  in  a 
gentlemanly  manner,  and  the  passenger  sustains  no  special  injury  beyond  having 
to  walk  several  miles,  the  passenger's  acts  should  mitigate  damages,  which,  un- 
der the  circumstances,  can  only  be  nominal.'^'' 

Apprehension  of  Danger  to  Passenger  if  Taken  to  Port  of  Destination. 
— Where  the  captain  of  a  vessel,  acting  from  a  humane  motive,  and  from  a  be- 
lief that  if  a  passenger  is  landed  at  the  port  of  his  destination  he  will  be  hanged 

64.  Passenger  entering  train  or  violat-  also,  Southern  Kansas  R.  Co.  v.  Rice,  3& 
ing   rule   of   earner   for   pupose   of  being  Kan.  398,  IG  Pac.  817.  5  Am.  St.  Rep.  766. 

ejected  and  suing  therefor. — Snellbaker  v.  aa     n„ :      r>     n„    »,     xr r,o    n^ 

T<  J       i_      i       T,     1^       nA    TT       rr,~    i=   V  o°-    (jCorgia    R.    Co.    V.    Homer,    73    Ga. 

Paducah,  etc.,  R.  Co.,  94  Ky.  597,   15  Ky.  „,,                 ^                                          ' 

L.   Rep.  380,   23   S.  W.   509.  ■'^;^„      „^      .          . 

65.  Cincinnati,  etc.,  R.  Co.  v.  Cole,  29  fi9-  Words  ot  provocation  used  by 
O.  St.  126,  23  Am.  Rep.  729.  passenger.— Mahoning    Valley    R.    Co.    v. 

66.  Exemplary  damages  in  action  De  Pascale,  71  N.  E.  633,  70  O.  St.  179, 
against     conductor    of     railroad    train. —  65  L.  R.  A.  860. 

Dalton  V.  Beers,  38  Conn.  529.  70.   Wrongful  attempt  by  passenger  to 

67.  Intentions  and  good  or  bad  faith  of  impose  on  carrier  a  void  ticket. — Terre 
conductor. — Pittsburgh,  etc.,  R,  Co.  v.  Haute,  etc.,  R.  Co.  v.  Vanatta,  21  111.  188, 
Russ,  67  Fed.  662,  14  C.   C.  A.  612.     See,  74   Am.   Dec.   96. 


3097 


DAMAGES. 


§§  3422-3423 


by  a  vigilance  committee,  upon  meeting  a  return  steamer  of  the  line  to  which 
his  own  vessel  belongs,  stops  his  vessel  and  sends  the  passenger  aboard  the  re- 
turning one,  to  be  taken  to  the  port  where  he  embarked,  the  apprehended  danger 
mitigates  the  act,  and  the  damages  must  be  small. '^^ 

Disease  Aggravating  Injuries  Sustained  by  Ejection. — The  liability  of 
a  railroad  company,  for  a  violent  ejection  of  a  passenger  from  its  train,  is  not 
diminished  by  the  fact  that  he  was  at  the  time  sufifering  from  a  disease  which 
aggravated  the  injuries  sustained,  or  rendered  them  more  difficult  of  cure.'^^ 

§  3423.  Excessive  Damages. — While  in  determining  whether  the  damages 
awarded  by  the  verdict,  in  an  action  against  a  carrier  for  wrongful  ejection,  are 
excessive,  the  court  will  be  guided  by  the  rules  and  principles  previously  stated, 
yet  the  general  rule  prevails  that  the  question  of  the  amount  of  damages  to  be 
allowed  is  one  that  is  within  the  sound  discretion  of  the  jury,  and  such  discretion 
will  not  be  interfered  with  unless  it  is  abused.'^  In  the  appended  notes  have 
been  collected  the  cases  in  which  the  appellate  courts  of  this  country  have  de- 
termined whether  particular  verdicts,  in  actions  against  carriers  for  damages 
resulting  from  the  unlawful  ejection  of  a  passenger,  were  so  excessive  as  to  war- 
rant an  interference  with  the  discretion  vested  in  the  jury.  These  cases  include 
actions  in  which  the  ejection  was  shown  to  have  been  forcible,  but  without 
malice,'''^  in  which  the  ejection  was  shown  to  have  been  unaccompanied  by  any 
indignity  or  rudeness,'^  ^   in  which  no  great  violence  was  shown  to  have  been 


71.  Apprehension  of  danger  to  passen- 
ger  if     taken   to    port   of    destination. — 

Pearson  v.  Duane  (U.  S.),  4  Wall.  605, 
18  L.  Ed.  447.  In  this  case  a  person  who 
had  been  forcibly  expelled  from  a  town 
by  a  vigilance  committee  under  threat 
of  death  if  he  returned  got  on  board  a 
vessel  going  back  to  it,  determined  to 
defy  the  authorities  there  and  take  his 
chance  of  life,  and  the  captain,  who  had 
not  known  the  history  of  the  case  until 
after  the  vessel  was  at  sea,  on  meeting  a 
return  steamer,  of  a  line  to  which  his 
own  vessel  belonged — stopped  his  own 
and  sent  the  man  aboard  the  returning 
one,  to  be  taken  to  the  port  where  he 
embarked.  The  court,  on  appeal  from  a 
decree  which  had  given  four  thousand 
dollars  damages,  modified  it  by  allowing 
but  fifty  dollars,  with  directions,  more- 
over, that  each  party  should  pay  his  own 
costs  on  the  appeal. 

72.  Disease  aggravating  injuries  sus- 
tained by  ejection. — Brown  v.  Hannibal, 
etc.,   R.    Co.,   66   Mo.   588. 

73.  Measure  of  damages  within  sound 
discretion  of  jury. — Where  damages  are 
sought  for  the  wrongful  ejection  of  a'  pas- 
senger, in  estimating  damages  for  in- 
jury to  the  feelings  whether  the  entire  in- 
jury or  only  a  part  of  it  consists  of  that 
element,  no  measure  of  damages  can  be 
prescribed  except  the  enlightened  con- 
science of  impartial" jurors.  Atlanta  Con- 
sol.  St.  R.  Co.  V.  Hardage,  93  Ga.  457,  21 
S.   E.   100. 

The  measure  of  damages  for  the  ejec- 
tion of  a  holder  of  a  ticket  or  transfer, 
by  a  conductor  or  other  officer  frorn  a  car 
of  the  company  by  which  it  was  issued, 
contrary  to  the  terms  thereof,  and  re- 
fusal to  carry  him,  on  his  failure  to  pay 
an  additional   fare,  is   such  a  sum  as  the 


jury  believes  the  plaintiff  entitled  to  re- 
cover, provided  the  amount  be  not  so 
large  or  small  that  the  action  of  the  jury, 
in  awarding  it,  must  be  attributed  to 
passion,  partiality,  corruption,  prejudice, 
or  some  mistaken  view  of  the  case.  De 
Board  v.  Camden  Interstate  R.  Co.,  57 
S.    E.   279,    63   W.   Va.   41. 

74.  Ejection  forcible,  but  without  mal- 
ice— Verdict  excessive. — Where  a  colored 
woman  was  forcibly  ejected  from  a  street 
car  by  the  conductor,  and  the  court  be- 
low awarded  her  $750  for  damages,  held 
that,  there  being  no  evidence  of  malice 
on  the  part  of  the  conductor,  the  dam- 
ages were  excessive.  Turner  v.  North 
Beach,   etc.,  R.   Co.,  34  Cal.  594. 

75.  No  indignity  offered  or  rudeness 
shown — Verdict  excessive. — A  verdict  of 
$400  for  ejection  from  a'  train,  there  be- 
ing no  indignity  offered  or  rudeness 
shown,  and  but  a  loss  of  a  day's  time  and 
$2  or  $3  in  money,  is  excessive.  Louis- 
ville, etc.,  R.  Co.  V.  Blair,  55  S.  W.  154, 
104  Tenn.    (20   Pickle")    212. 

Where,  in  an  action  to  recover  for  a 
wrongful  ejection  from  a'  train,  it  ap- 
peared that  plaintiff  was  treated  with 
proper  courtesy  by  defendant's  con- 
ductor, and  no  force  was  used  in  ejecting 
her.  and  that  the  only  cause  for  riiental 
suffering  was  the  publicity  given  to  her 
ejection,  in  having  the  attention  of  the 
other  passengers  called  thereto,  and  in 
being  compelled  to  accept  financial  aid 
from  a  stranger,  a  verdict  for  $1,900  is 
excessive,  and  the  court  acted  within  its 
discretion  in  reducing  the  amount  to  $500. 
Willson  V.  Northern  Pac.  R.  Co.,  5  Wash. 
621,   32   Pac.   468,  34   Pac.   146. 

In  an  action  against  a  railroad  corn- 
pany  for  wrongful  ejection  from  a  train 
about    four    miles    from    plaintiff's    desti- 
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used,  and  there  was  no  permanent  or  serious  injury,''^  in  which  no  more  force 
was  shown  to  have  been  used  than  was  necessary,  and  where  there  was  no  in- 
sult,'''^ in  which  no  special  damage  was  shown,"^*  in  which  no  physical  injury  or 
pecuniary  loss  was  shown,'^^'  and  in  which  no  physical  injury,  was  shown,  and  but 
slight  delay  and  pecuniary  loss ;  *<>  actions  for  a  wrongful  ejection  in  the  presence 
of  a  large  number  of  passengers,*^  for  ejection  for  refusal,  or  alleged  refusal,  to 
pay  fare,82  foj.  ejection  of  a  passenger  who  had  paid  his  fare  under  the  mis- 


nation,  where  the  conductor  summoned  a 
colored  train  hand  who  stood  ready  to 
assist  if  necessary,  and  the  conductor 
took  hold  of  plaintiff's  arm  walked  him 
out,  without  using  any  other  force,  and 
plaintiff  did  not  suffer  any  particular  in- 
convenience by  the  ejection,  a  verdict  for 
$1,500  is  so  excessive  as  to  suggest  bias 
or  prejudice  on  the  part  of  the  jury,  and 
can  not  be  sustained.  Central  R.,  etc., 
Co.  V.  Strickland,  90  Ga.  563,  16  S.  E. 
352. 

In  an  action  for  the  wrongful  expul- 
sion of  a  female  passenger,  no  violence 
was  shown,  and  there  was  little  evidence 
of  rudeness  on  the  conductor's  part;  and 
it  appeared  that,  after  plaintiff  had  walked 
about  a  mile  towards  a  town  where  she 
had  friends,  she  was  taken  up  by  a  pass- 
ing vehicle,  and  carried  the  rest  of  the 
way,  suffering  no  direct  physical  injury 
from  her  walk.  Held,  that  a  verdict  for 
$1,400  was  excessive.  Sloane  v.  Southern 
California  R.  Co.,  Ill  Cal.  668,  44  Pac. 
320,   32   L.    R.   A.   193. 

The  testimony  in  this  case  failing  to 
show  any  improper  treatment  of  the  plain- 
tiff by  the  employees  of  the  railway  com- 
pany in  expelling  her  from  its  train,  or 
that  the  expulsion  was  in  an  improper 
manner  or  at  an  improper  place,  a  ver- 
dict for  $500  damages  was  not  only  ex- 
cessive but  contrary  to  law  and  evidence. 
Wenz  V.  Savannah,  etc.,  R.  Co.,  108  Ga. 
290,   33   S.    E.   970. 

76.  No  great  violence  and  no  perma- 
nent or  serious  injury — Verdict  excess- 
ive.-—In  an  action  against  a  carrier  for 
ejecting  a'  passenger,  where  no  great  vio- 
lence was  used,  and  no  permanent  or 
serious  injury  was  shown,  a  verdict  of 
$2^500  was  excessive.  Chicago,  etc.,  R. 
Co.  V.   Riley,   74   111.   70. 

Where  a  passenger  who  had  purchased 
a'  ticket  for  a  particular  berth  in  a  sleep- 
ing car,  and  had  lost  the  same,  but  gave 
satisfactory  assurance  that  he  had  pur- 
chased it,  was  expelled  from  the  sleep- 
ing car,  there  being  no  abusive  language 
or  personal  violence  used  by  the  con- 
ductor in  charge,  in  an  honest  purpose 
to  execute  a  reasonable  rule  of  the  com- 
pany, but  through  a  mistaken  judgment, 
held,  that  a  verdict,  in  a  suit  by  the  pas- 
senger against  the  company,  for  $3,000 
damages,  was  grossly  excessive.  Pull- 
man Palace  Car  Co.  v.  Reed,  75  Til.  125, 
20   Am.    Rep.   232. 

77.  No  more  force  used  than  necessary 
and  no  insult — Verdict  ex-essive. — Where 
a  conductor,  in  ejecting  a  passenger  who 


refused  to  pay  fare,  used  no  more  force 
than  was  necessary,  and  was  not  insult- 
ing to  the  passenger,  and  a  delay  of  five 
hours  could  have  been  avoided  by  the 
passenger,  had  he  chosen  to  do  so,  a  re- 
covery for  $400  was  excessive;  the  pas- 
senger not  being  entitled  to  compensa- 
tion for  anything  he  might  have  avoided 
by  ordinary  care.  Cincinnati,  etc.,  R. 
Co.  V.   Carson,  145   Ky.   81,  140  S.  W.  71. 

78.  No  special  damage — Verdict  not  ex- 
cessive.— A  verdict  for  $500  damages  for 
ejecting  a  passenger  from  a'  railway  train 
is  not,  in  the  absence  of  evidence  of  spe- 
cial damage,  excessive.  Du  Laurans  v. 
First  Division,  15  Minn.  49,  Gil.  29,  2  Am. 
Rep.   102. 

79.  No  physical  injury  or  pecuniary 
loss — Verdict  excessive. — Where  there  is 
no  evidence  that  plairitiff  suffered  any 
physical  injury  or  pecuniar^  loss  by  rea- 
son of  his  wrongful  ejection  from  defend- 
ant's train,  a  verdict  for  $500  is  excessive. 
Louisville,  etc.,  R.  Co.  v.  Breckinridge,  99 
Ky.  1,  17  Ky.  L.  Rep.  1303,  34  S.  W.  702. 

In  an  action  to  recover  for  wrongful 
ejection  from  a  train,  where  the  passen- 
ger was  not  injured  thereby,  and  did  not 
suffer  any  financial  loss,  and  he  was  a 
man  of  mature  years,  and  there  were 
only  several  passengers  on  the  train  so 
that,  if  they  saw  his  ejection,  it  could  not 
reflect  on  him  in  any  way,  it  being  ap- 
parent there  was  a  mistake  of  some  kind, 
a  verdict  of  $800  was  clearly  excessive 
for  the  naked  violation  of  his  mere  tech- 
nical right  to  transportation.  Olson  v. 
Northern  Pac.  R.  Co.,  96  Pac.  150,  49 
Wash.  626,  18  L.  R.  A.,  N.  S.,  209. 

80.  No  physical  injury  and  but  slight 
delay  suid  pecuniary  loss — Verdict  ex- 
cessive.— A  verdict  of  $1,000  in  favor  of 
a  railway  passenger  wrongfully  ejected 
from  a  train  is  excessive  where  he  was 
not  personally  injured,  and  was  delayed 
only  one  day  in  reaching  his  home,  and 
his  pecuniary  loss  was  not  over  $10. 
Chicago,  etc.,  R.  Co.  v.  Chisholm,  79  111. 
584. 

81.  Ejection  in  presence  of  large  num- 
ber of  passengers — Verdict  not  excessive. 
— Where  a  passenger  was  wrongfully 
ejected  from  a  train  in  the  presence  of 
30  to  35  passengers,  and  was  compelled 
to  walk  5  miles,  $650  damages  were  not 
excessive.  Chamberlain  v.  Lake  Shore, 
etc.,  R.  Co.,  81  N.  W.  339,  123  Mich.  477. 

82.  Ejection  for  refusal  to  pay  fare — 
Verdict  excessive. — A  verdict  of  $1,300  in 
favor  of  a  passenger  who  was  wrong- 
fully ejected  from  a  train  for  an  alleged 
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taken  belief  that  he  had  not  done  so,^'*  for  ejection  because  of  the  apparent  in- 
validity of  the  passenger's  ticket,^*  for  ejection  in  the  belief  that  the  passenger's 


refusal  to  pay  his  fare  was  excessive, 
where  the  ejection  took  place  at  a  sta- 
tion, and  was  unaccompanied  by  force  or 
improper  language,  and  the  traveler  was 
able  to  resume  his  journey  on  the  follow- 
ing day,  and  no  pecuniary  loss  was 
shown,  except  the  amount  of  the  fare 
from  the  station  where  he  was  ejected 
to  the  place  from  which  he  started.  Co- 
mer V.   Foley,  25   S.   E.  671,  98   Ga.  678. 

Where  it  appeared  that  a  passenger, 
when  the  conductor  laid  his  hand  on  his 
arm,  and  told  him  he  must  get  off,  on  re- 
fusal to  pay  fare,  walked  quietly  out  to 
the  platform  with  the  conductor,  a  ver- 
dict for  $1,165  was  excessive.  Texas,  etc., 
R.  Co.  V.  Demilley  (Tex.  Civ.  App.),  41 
S.  W.  147,  affirmed  in  43  S.  W.  540,  91 
Tex.    215. 

In  an  action  for  damages  for  ejection 
from  a  train,  it  appeared  that  plaintifif 
refused  to  pay  his  fare  unless  given  a 
seat;  that  the  conductor  told  him  he  could 
furnish  none,  because  they  were  all  filled; 
and  that  he  ejected  plaintiff,  without  in- 
juring him,  at  a  flag  station,  more  than 
two  miles  from  a  regular  station.  Held, 
that  an  order  setting  aside  a  verdict  for 
plaintifif  for  $800  unless  he  would  remit 
$400,  was  a  proper  exercise  of  the  court's 
discretion.  Hardenbergh  v.  St.  Paul,  etc., 
R.    Co.,   41   Minn.   200,   42   N.   W.   933. 

A  passenger  holding  an  imperfect  ticket 
was  ejected  on  his  refusal  to  pay  fare. 
He  was  given  an  opportunity  to  pay  fare, 
and  he  had  the  money  with  which  to  pay 
it.  He  was  told  that  he  was  ejected 
solely  on  the  ground  that  under  the  rules 
of  the  carrier  his  ticket  could  not  be  ac- 
cepted. Held,'  that  a  verdict  for  $1,000 
was  excessive,  and  would  be  reduced  to 
$250.  St.  Louis,  etc.,  R.  Co.  v.  Baty,  88 
Ark.   282,   114   S.   W.   218. 

83.  Ejection  under  mistaken  belief  that 
passenger  had  not  paid  fare — Verdict  ex- 
cessive.— A  railroad  conductor,  in  the 
honest  belief  that  plaintifif  had  not  paid 
his  fare  or  surrendered  a  ticket,  put  him 
off  a  mile  from  his  destination.  No  se- 
rious insult  was  offered,  and  no  special 
damages  resulted,  except  a  gentlemanly 
holdup,  alleged  to  have  occurred  during 
the  mile  walk,  wherein  plaintiff  was  re- 
lieved of  $12.50.  Held,  that  a  verdict  for 
$850  was  excessive.  Masterson  v.  Chi- 
cago, etc.,  R.  Co.,  78  N.  W.  757,  102  Wis. 
571. 

Verdict  not  excessive. — A  passenger  on 
a  railroad  train  gave  the  conductor  his 
ticket  to  his  destination,  but  the  con- 
ductor gave  him  no  check  in  return.  Be- 
fore reaching  his  destination,  there  was 
a  change  of  conductors,  and  the  new  con- 
ductor expelled  the  passenger  for  want 
of  a  ticket  or  check.  Held,  that  a  verdict 


for   $500    was    not    excessive.      Pittsburg, 
etc.,  R.  Co.  V.  Hennigh,  39  Ind.  509. 

A  passenger  who  had  paid  his  fare, 
when  the  same  was  again  demanded 
claimed  that  he  had  paid  it,  but,  after  the 
conductor  had  pulled  the  cord  to  stop  the 
train,  offered  to  pay  again.  The  con- 
ductor refused  to  receive  it,  and  put  him 
off  the  train  where  there  was  no  station, 
so  that  he  was  compelled  to  walk  nine 
miles  to  his  destination,  by  reason  of 
which  he  suffered  in  his  health.  Held, 
that  a  verdict  a.gainst  the  carrier  for  $500 
vi'as  not  excessive.  Boster  v.  Chesapeake, 
etc.,  R.  Co.,  36  W.  Va.  318,  15   S.  E.  158. 

A  boy  of  16  became  a  passenger  on  de- 
fendant's train,  and  gave  the  conductor 
his  ticket.  The  conductor  afterwards  de- 
manded his  fare  again,  and  refused  to 
believe  the  boy's  assertion  that  he  had 
given  him  a  ticket,  whereupon  the  boy 
gave  the  conductor  10  cents,  which  was 
all  the  money  he  had,  but  the  conductor 
ordered  him  to  leave  the  train  at  a  sta- 
tion short  of  his  destination,  whereby  he 
was  compelled  to  walk  the  rest  of  the 
way.  Held,  that  judgment  for  $195  was 
not  excessive.  Indianapolis,  etc.,  R.  Co. 
V.  Howerton,   137   Ind.  236,   26   N.  E.  793. 

84.  Ejection  because  of  apparent  inva- 
lidity of  passenger's  ticket — Verdict  ex- 
cessive.— In  an  action  against  a  carrier 
for  the  ejection  of  a  passenger  because 
of  the  apparent  invalidity  of  his  ticket, 
where  the  evidence  showed  that  the  con- 
ductor did  not  act  roughly  or  unkindly, 
and  the  ejection  took  place  about  a  mile 
from  the  town  at  which  plaintiff  got  on 
the  train,  and  merely  obliged  him  to  walk 
back  to  the  town  and  remain  there  until 
the  next  day,  a  verdict  for  $1,000  was 
grossly  excessive.  Southern  R.  Co.  v. 
Hawkins,  89  S.  W.  258,  121  Ky.  415,  28 
Ky.   L.   Rep.   364. 

A  passenger  was  wrongfully  ejected 
because  of  certain  suspicious  defects  in 
his  ticket.  The  ticket  was  in  fact  valid, 
and  appeared  on  its  face  to  be;  but  there 
was  no  evidence  that  the  conductor  acted 
maliciously,  or  with  such  disregard  of 
his  rights  as  would  justify  punitive  dam- 
ages. He  was  ejected  in  the  morning, 
without  force,  purchased  a  ticket,  and 
rode  to  his  destination  on  another  train 
the  same  evening.  Held,  that  a  verdict 
of  $235  should  be  reduced  to  $125.  Kle- 
^-en  v.  Great  Northern  R.  Co.,  72  N.  W. 
e-38,    70    Minn.    79. 

Where  a  conductor,  without  insult  or 
rudeness,  refused  to  recognize  a  passen- 
ger's ticket  as  valid,  and  ejected  him  on 
his  refusal  to  pay  the  fare  demanded,  and 
the  passenger  took  the  next  train  to  his 
destination,  paying  the  fare  thereon,  pu- 
nitive   damages    are    not    allowable;    and, 
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ticket  entitled  him  to  ride  no  further,*^  for  ejection  on  the  ground  that  the  pas- 
senger's ticket  had  expired,*^  for  ejection  on  passenger's  refusal  to  sign  an  in- 
dorsement on  the  back  of  a  free  ticket,*''  for  ejection  upon  the  passenger's  re- 
fusal to  pay  more  than  the  legal  fare,**  for  ejection  upon  the  passenger's  refusal 
to  pay  a  penalty  exacted  from  passengers  who  fail  to  purchase  tickets  at  a 
regular  station,*^  for  ejection  of  a  passenger  from  a  street  car  after  he  has  pre- 


where  the  actual  damage  did  not  exceed 
$35,  a  verdict  'of  $500  is  excessive.  Ala- 
bama, etc.,  R.  Co.  V.  Gibbs  (Miss.),  13 
So.    545. 

Where  a  passenger  was  ejected  from  a 
train  because  of  the  invalidity  of  his 
ticket,  and  the  conductor  was  not  abu- 
sive, but  polite  and  kind  to  the  passenger, 
who  was  forced  to  walk  in  the  daytime 
11  miles,  and  there  was  nothing  to  show 
that  the  weather  or  the  roads  were  bad, 
a  verdict  for  $500  was  excessive.  Louis- 
ville, etc.,  R.  Co.  V.  Fish  (Ky.),  137  S.  W. 
519. 

Verdict  not  excessive. — Plaintiff  pre- 
sented to  the  conductor  of  a'  train  a 
limited  ticket,  which  was  all  right,  but 
which  the  conductor  harshly  and  rudely 
insisted  had  been  tampered  with  and  al- 
tered. To  avoid  being  forcibly  ejected 
from  the  train,  plaintiff  got  off,  and  then, 
changing  his  mind,  got  on  again,  paid  his 
fare,  and  continued  his  journey.  Held, 
that  a  verdict  against  the  railroad  com- 
pany for  $500  would  not  be  set  aside. 
McGinnis  v.  Missouri  Pac.  R.  Co.,  21  Mo. 
App.  399. 

85.  Ejection  in  belief  that  passenger's 
ticket  entitled  _  him  to  ride  no  further — 
Verdict  excessive. — Where  the  conductor 
put  plaintiff  off  the  train,  without  vio- 
lence or  abuse,  in  the  belief  that  plain- 
tiff's ticket  entitled  plaintiff  to  ride  no 
further,  and,  on  discovering  his  mistake, 
tried  to  get  a  conveyance  to  send  for 
plaintiff,  a  verdict  of  $1,000  for  the  ejec- 
tion was  excessive.  Norfolk,  etc.,  R.  Co. 
V.  Neely,  91  Va.  539,  32  S.  E.  367. 

86.  Ejection  on  ground  that  passenger's 
ticket  had  expired — Verdict  excessive. — 
A  passenger  was  ejected  from  a  train  on 
the  grovmd  that  his  ticket  had  expired; 
the  testimony  of  three  witnesses  showed 
that  there  was  no  force  used,  but  that 
the  passenger  obeyed  the  conductor's  or- 
der to  alight.  'The  passenger  testified 
that  the  conductor  took  hold  of  him  and 
got  the  best  of  him;  but  there  was  no 
showing  of  any  injury.  He  lost  no  time. 
He  slept  in  a  park,  because,  as  he  testi- 
fied, the  boarding  house  keepers  refused 
to  entertain  him,  and  he  was  not  suffi- 
ciently well  dressed  to  go  to  a  hotel. 
Held,  that  a  verdict  for  $1,250  was  so  ex- 
cessive as  to  show  bias  and  prejudice. 
Georgia  R.  Co.  v.  Baldoni,  43  S.  E.  364, 
115    Ga.   1013. 

In  a  passenger's  action  for  damages  by 
being  ejected  from  defendant's  train  be- 
cause the  time  limited  for  transportation 
in  his  ticket  had  expired  when  it  was  pre- 
sented, held,  that  a  verdict  for  $750  was 


excessive.  Brian  v.  Oregon,  etc.,  R.  Co., 
105  Pac.  489,  40  Mont.  109,  25  L.  R.  A., 
N.  S.,  459,  20  Am.  &  Eng.  Ann.  Cas.  311. 

Verdict  not  excessive. — Where  a  pas- 
senger was  illegally  expelled  from  a  train 
on  the  ground  that  the  limit  of  his  ticket 
had  expired,  a  verdict  of  $250  damage  is 
not  excessive.  Marx  v.  Louisiana,  etc., 
R.    Co.,   36   So.   862,   112  La.    1085. 

Where  a  boy  13  years  of  age  was  put 
on  a  train  and  carried  about  30  yards, 
when  he  was  wrongfully  ejected,  on  the 
ground  that  his  ticket  had  expired,  and 
the  conductor,  after  refusing  to  accept 
his  ticket,  took  hold  of  him  with  the 
train  porter,  and  the  boy  testified  that 
his  feelings  were  hurt,  and  that  he  walked 
back  to  his  father,  crying,  and  that  the 
conductor  had  talked  roughly  to  him,  a 
verdict  for  $250  was  not  so  unjust  or  un- 
reasonable that  it  would  be  disturbed  on 
appeal.  St.  Louis,  etc.,  R.  Co.  v.  Fur- 
low,    81    Ark.    496,    99    S.    W.    689.  _ 

87.  Ejection  upon  refusal  to  sign  in- 
dorsement on  back  of  free  ticket. — Where 
plaintiff  was  traveling  on  a  free  ticket, 
which  had  on  its  back  an  indorsement 
containing  certain  conditions  for  his  sig- 
nature, and  the  conductor  declined  to 
accept  it  unless  the  plaintiff'  signed  such 
indorsement,  and,  on  his  refusal  either 
to  sign  or  pay  fare,  ejected  him  from  the 
train,  the  discretion  of  the  court  below, 
setting  aside  a  verdict  for  $5,000  damages, 
will  not  be  controlled.  Elliott  v.  West- 
ern,  etc.,   R.   Co.,   58   Ga.   454.* 

88.  Ejection  upon  refusal  to  pay  more 
than  legal  fare — Verdict  excessive. — 
Where  a  passenger  tendered  what  he 
claimed  to  be  and  what  was  in  fact  the 
legal  fare,  and,  on  refusal  to  pay  more, 
was  ejected  from  the  car  by  the  con- 
ductor and  brakeman,  but  without  un- 
necessary violence,  and  acting  in  good 
faith,  exemplary  damages  are  not  re- 
coverable; and  the  sum  of  $390  for  in- 
dignities is  excessive.  Atchison,  etc.,  R. 
Co.  V.   Hogue,   50   Kan.  40,  31  Pac.  698. 

Verdict  not  excessive. — Where  a  woman 
is  ejected  from  a  railroad  train  between 
stations  because  she  refuses  to  pay  dou- 
ble fare,  as  required  by  the  rules  'of  the 
company,  and  has  to  walk  3H  miles  to 
her  home,  a  verdict  for  $50  damages  is 
not  excessive.  Durfee  v.  'Union  Pac  R 
Co.,   9   Utah  213,   33   Pac.   944. 

89.  Ejection  for  refusal  to  pay  penalty 
—Verdict  excessive. — Plaintiff  was  wrong- 
fully ejected  from  defendant's  train  for 
refusing  to  pay  a  penalty  exacted  from 
passengers  who  failed  to  purchase  tickets 
at  a   regular   station,   the   conductor   hav- 
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sented  a  valid  transfer,*"  for  the  wrongful  ejection  of  a  passenger,  and  holding 
him  up  as  one  trying  to  ride  without  legal  right.^^  for  setting  down  a  child  at  the 
wrong  station,^^  fQ^  ejection  without  force,  but  accompanied  by  profane  lan- 
l^uage,*^  for  ejection  accompanied  by  rude,  profane,  and  abusive  language,®* 
for  ejection  in  a  rough  manner,  accompanied  by  profane  and  unbecoming  lan- 
guage,®5  for  ejection  accompanied  by  conduct  evincing  wanton  malice,*^  for 
forcible  ejection  and  restraint  of  liberty,*''  for  ejection  resulting  in  loss  of  a  con- 


ing full  knowledge  of  the  facts  excusing 
plaintiff.  But  it  did  not  appear  '  that 
there  was  any  malice  on  the  part  of  the 
conductor.  Held  that,  while  plaintiff  was 
entitled  to  more  than  nominal  damages, 
-a  verdict  for  $3,500  was  excessive.  Louis- 
ville, etc.,  R.  Co.  V.  Wilsey,  13  S.  W.  375, 
11  Ky.  L.   Rep.  419,  5  L.  R.  A.  855. 

In  an  action  against  a  railroad  company 
by  a  passenger  for  wrongful  eviction 
rfrom  a  train,  it  appeared  that  defendant's 
rules  required  every  passenger  to  procure 
a  ticket  before  entering  the  cars,  or,  in 
default  thereof,  the  conductor  to  collect 
an  additional  sum  of  35  cents,  and  issue 
a  rebate  certificate  therefor.  Plaintiff 
failed  to  procure  a  ticket  because  of  the 
ticket  agent's  absence  from  the  depot, 
-and,  on  his  refusal  to  pay  the  additional 
sum  demanded  by  the  conductor,  was  re- 
quired to  leave  the  train  at  the  first  sta- 
tion, which  he  did;  but  no  actual  force 
or  insulting  language  was  used,  and  no 
-personal  injury  suffered.  Held,  that  the 
damages  should  be  compensatory  only, 
and  that  a  verdict  for  $500  was  excessive. 
Finch  V.  Northern  Pac.  R.  Co.,  47  Minn. 
36,    49    N.    W.    339. 

90.  Ejection  after  presentation  of  valid 
transfer — Verdict  not  excessive. — Where, 
in  an  action  for  the  ejection  of  a  passen- 
ger from  a  street  car  after  he  had  pre- 
sented a  valid  transfer,  it  appeared  that 
plaintiff  had  previously  had  trouble  in 
regard  to  transfers  at  the  point  in  ques- 
tion, and  had  been  assured  by  the  offi- 
rers  of  the  carrier  that  he  was  right  in 
his  demands,  and  that  transfers  should 
be  honored,  a  verdict  for  $175  was  not 
■excessive.  Arnold  v.  Rhode  Island  Co., 
38  R.  I.  118,  163,  66  Atl.  60,  33  R.  R.  R. 
414,  46  Am.   &  Eng.   R.   Cas.,   N.  S.,   414. 

Where  plaintiff  was  expelled  from  an 
electric  car  on  presentation  of  a  transfer 
ticket  which  the  conductor  refused  to 
accept,  a'  verdict  of  $100  held  not  excess- 
ive. Brown  v.  Minneapolis,  etc.,  R.  Co., 
113    N.    W.    895,    103    Minn.    298. 

91.  Passenger  wrongfully  ejected  and 
held  up  as  one  trying  to  ride  without 
legal  right — Verdict  not  excessive. — 
Where  a  passenger,  having  a  legal  right 
to  ride  on  a  train,  is  wrongfully  expelled 
therefrom,  and  held  up  by  such  expulsion 
before  the  passengers  on  the  train  as  one 
who  was  trying-  to  ride  thereon  without 
lawful  right,  a  verdict  for  $450  is  not  ex- 
cessive. Southern  R.  Co.  v.  Wood,  39  S. 
E.  894,   114   Ga.   140,   55   L.   R.  A.   536. 

92.  Setting   down   child   at   wrong   sta- 
-tion — Verdict      excessive. — In     an     action 


based  on  the  theory  of  forcible  ejection 
of  a  passenger  for  setting  down  a  child 
at  the  wrong  station,  a  verdict  for  $350 
was  grossly  excessive,  as  plaintiff  was 
detained  only  a  few  hours,  during  which 
time  she  was  at  the  home  of  the  station 
policeman,  where  she  plaiyed  v/ith  his 
children,  and  therefore  could  not  have 
suffered  greJat  mental  distress.  Louis- 
ville, etc.,  R.  Co.  V.  Jordan,  66  S.  W.  37, 
23   Ky.   L.   Rep.   1730,   113   Ky.   473. 

93.  Ejection  without  force,  but  accom- 
panied by  profane  language. — Where  a: 
passenger  is  wrongfully  compelled  _  to 
leave  a  passenger  train  at  a  station  with- 
out force,  but  the  conductor  in  the  pres- 
ence of  the  other  passengers  used  pro- 
fane language  toward  him,  and  he  walked 
back  on  a  cold  night  about  10  miles  to 
obtain  accommodation,  a  verdict  for  $150 
damages  will  not  be  disturbed  as  excess- 
ive. Gisleson  V.  Minneapolis,  etc.,  R. 
Co.,    88    N.   W.    970,    85    Minn.    339. 

94.  Ejection  accompanied  by  rude,  pro^ 
fane  cmd  abusive  language — Verdict  not 
excessive. — In  view  of  evidence  of  rude, 
profane,  and  abusive  language  of  the 
conductor  to  a  passenger  in  the  presence 
of  his  wife  and  other  passengers,  held, 
a  verdict  for  $350  for  his  ejection  was 
authorized.  Burnham,  v.  Detroit,  etc.,  R. 
Co.,  133  N.  W.  952,  168  Mich.  55,  Ann. 
Cas.   191 3B,    1204. 

ff5.  Ejection  in  rough  manner,  accom- 
panied by  profane  and  unbecoming  lan- 
guage— Verdict  not  excessive. — Where  a 
passenger  was  wrongfully  expelled  from 
a  train  in  a  rough  manner,  accompanied 
with  profane  and  unbecoming  language, 
the  Supreme  Court  would  not  disturb  as 
excessive  a  verdict  for  damages  in  the 
sum  of  $562.50.  St.  Louis,  etc.,  R.  Co. 
V.    Myrtle,    51    Ind.    566. 

96.  Ejection  accompanied  by  conduct 
evincing  wanton  malice — Verdict  not  ex- 
cessive.— Where  a  conductor's  wrongful 
expulsion  of  plaintiff  was  accompanied 
with  conduct  grossly  insulting  to  him, 
and  evincing  wanton  malice,  plaintiff  was 
entitled  to  exemplary  damages,  and  a 
verdict  of  $2,000  was  not  excessive.  Nor- 
folk, etc.,  R.  Co.  V.  Anderson,  90  Va.  3, 
17   S.   E.   757,   44  Am.   St.   Rep.   884. 

97.  Forcible  ejection  and  restraint  of 
liberty — Verdict  not  excessive. — In  an  ac- 
tion against  a  railroad  company  by  a  rail- 
way news  agent  for  wrongful  ejection 
from  the  train,  in  which  it  appeared  that 
plaintiff  was  forcibly  jerked  from  the 
train,  and  thereafter  held  and  restrained 
of  his  liberty,  and  that  his  stock  in  trade 
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tract  to  labor,  accompanied  by  insulting  language  and  conduct,^^  for  ejection 
with  rude  and  insulting  language,  and  causing  the  passenger's  arrest,'^  for  the 
arrest  of  a  passenger  by  the  captain  of  a  vessel,  and  for  chaining  him  to  a  post, 
and  ejecting  him  at  midnight  before  reaching  his  destination,^  for  ejection  on  a 
rainy  day  away  from  a  station,^   for  ejection  away  from  a  station  at  night,^ 


was  lost  or  destroyed  in  consequence,  a 
verdict  for  $250  was  not  excessive.  Choc- 
taw, etc.,  R.  Co.  V.  Hill,  75  S.  W.  9G3, 
no  Tenn.   396. 

98.  Ejection  resulting  in  loss  of  con- 
tract, accompanied  by  aggravating  cir- 
cumstances— Verdict  not  excessive. — In 
an  action  for  ejection  of  a  passenger 
whose  evidence  established  the  loss  of  a 
contract  to  labor  at  $20  a  month  during, 
the  crop  season,  and  insulting  language 
on  the  part  of  the  conductor,  who  re- 
fused to  look  among  the  tickets  to  find 
plaintiff's,  and  led  him  off  the  train  in  a 
coach  full  of  people,  a  verdict  for  $350 
was  not  excessive.  Illinois  Cent.  R.  Co, 
V.  Jackson,  79  vS.  W.  1187,  117  Ky.  900, 
25   Ky.   L.    Rep.   20S7. 

99.  Ejection  with  rude  and  insulting 
language,  and  causing  arrest — Verdict 
not  excessive. — An  award  of  $500  com- 
pensatory damages  and  $250  exemplary 
damages  for  the  ejection  of  a  passenger 
from  a  street  car,  with  rude  and  insult- 
ing language  by  the  conductor,  and  for 
causing  the  passenger's  arrest  for  alleged 
disorderly  conduct,  was  not  excessive. 
Little  Rock  R.,  etc.,  Co.  v.  Dobbins,  95 
S.    W.    788,    78    Ark.    553. 

1.  Arrest,  chaining  to  post,  and  ejec- 
tion at  midnight — Verdict  not  excessive. 
— Where  plaintiff,  a  boy  of  14,  was  ar- 
rested by  the  captain  of  defendant's  ves- 
sel, and  chained  to  a  post,  and  was  ejected 
at  midnight,  before  reaching  his  desti- 
nation, and  was  obliged  to  walk  30  miles 
to  reach  home,  a  verdict  of  $1,500  was 
not  excessive.  Trabing  v.  California 
Nav.,  etc.,_  Co.,  (55  Pac.  478,  133  Cal.  xx. 

2.  Ejection  on  rainy  day  away  from  sta- 
tion— Judgment  excessive.^ — A  judgment 
for  $750  for  the  wrongful  ejectment  of  a 
passenger  from  a  train  on  a  rainy  day, 
more    than    a    mile    from    any   house,    and 

-three  or  four  miles  from  a  station,  is  ex- 
cessive, in  the  absence  of  any  ground 
for  substantial  damages  other  than  phys- 
ical and  mental  suffering,  or  any  facts 
entitling  him  to  e'xemplary  damages. 
Gillen  V.  Minneapolis,  etc.,  R.  Co.,  91 
Wis.   633,   65   N.   W.   373. 

3.  Ejection  away  from  station  at  night 
• — Verdict  excessive. — A  verdict  of  $500 
damages  in  favor  of  one  who,  upon  ap- 
plying to  defendant's  railway  office  for  a 
ticket,  could  get  no  answer,  whereupon 
he  took  passage  en  a  train  carrying  pas- 

.  sengers,  and  explained  his  inability  to 
procure  a  ticket  to  the  conductor,  but 
was  put  ofi'  the  train  in  the  nighttime, 
not  at  any  regular  station  or  stopping 
place,  and  compelled  to  walk  back,  not  a 
very    great    distance,    is    excessive.      Illi- 


nois Cent.  R.  Co.  v.  Cunningham,  67  111. 
316. 

A  passenger,  shortly  after  5  o'clock  in 
the  morning  of  November  13th,  was  com- 
pelled to  leave  defendant's  train,  so  that 
he  had  to  walk  back  two  miles,  with  a 
heavy  satchel  in  his  hand,  to  the  station 
at  which  he  took  the  train,  and  in  the 
immediate  vicinity  of  which  he  lived. 
The  morryng  was  dark  and  foggy,  but  it 
was  not  shown  that  he  was  specially  in- 
convenienced, nor  that  he  suffered  any 
particular  loss.  The  expulsion  from  the 
train  was  such  as  entitled  the  passenger 
lo  compensatory  damages  only.  Held, 
that  a'  verdict  for  $250  was  excessive. 
McLean  v.  Chicago,  etc.,  R.  Co.,  50  Minn. 
485,    52    N.    W.    966. 

Verdict  not  excessive. — A  passenger 
suffering  from  a  slight  fever  was  ejected 
from  a  train  a  mile  or  two  from  a  station, 
in  the  nighttime,  white  a  slight  rain  was 
falling.  Held,  that  a  judgment  for  $25 
v,ras  not  excessive.  St.  Louis,  etc.,  R.  Co. 
V.  Harper,  61  S.  W.  911,  69  Ark.  186,  53 
L.  R.  A.  220,  86  Am.  St.  Rep.  190. 

Where  one  finding  the  station  office 
closed,  entered  the  caboose  of  a  freight 
train,  gave  this  as  a  reason  for  not  hav- 
■ns;  procured  a  ticket,  and  offered  to  pay 
the  regular  fare,  but  the  conductor 
slopped  the  train,  in  the  night,  not  at  a 
station,  and  put  him  off,  whereby  he  was 
compelled  to  walk  back,  held,  that  $200 
was  not  an  excessive  amount  of  compen- 
satory damages.  Illinois  Cent.  R.  Co.  v. 
Johnson,  67   111.   312. 

A  judgment  for  $700  against  a  railroad 
company  is  not  excessive,  where  it  ap- 
pears that  a  conductor  took  up  a  ticket, 
which  entitled  plaintiff  to  ride  to  a  cer- 
tain place,  and  gave  him  no  check,  and 
afterwards,  when  within  a  few  miles  of 
his  destination,  accused  him  of  attempt- 
ing to  ride  beyond  the  place  to  which  he 
had  paid  fare,  charged  him  with  false- 
hood, treated  him  insolently  in  the  pres- 
ence and  hearing  of  other  passengers, 
and,  with  the  help  of  a  brakeman,  seized 
him,  and  put  him  off  the  train  in  a  rude 
and  angry  manner,  on  a  cold  and  dark 
night,  at  about  9  o'clock,  at  a  place  where 
there  was  no  station  or  house.  Indian- 
apolis, etc.,  R.  Co.  V.  Milligan,  50  Ind.  392. 

In  an  action  for  damages  for  ejecting 
plaintiff  from  a  railroad  train  it  appeared 
that  plaintiff,  having  bought  a  ticket,  got 
on  a  freight  train,  the  conductor  of  which 
took  up  the  ticket,  and  gave  plaintiff  a 
card,  on  which  he  wrote  the  number  of 
the  station  to  which  plaintiff  was  going, 
telling  plaintiff  he  could  get  off  the 
freight    train    at    the    next    station,    where 
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for  ejection  away  from  a  station  which  necessitates  the  crossing  of  a  cattle  guard,* 
for  ejection  about  midnight,  at  a  strange  town,  accompanied  by  circumstances  of 
aggravation,^  for  ejection  of  a  sick  passenger  away  from  a  station,®  for  ejection 
in  the  snow  between  stations,'^   for  ejection  of  a  cripple,  at  night,  some  miles 


an  express  train  would  pass  the  freight 
train,  and  that  the  conductor  of  the  ex- 
press train"  would  recognize  and  accept 
the  card  in  payment  of  fare.  Plaintiff 
got  off  the  freight  train,  and  entered  the 
express  train,  but  the  conductor  of  the 
latter  refused  to  take  the  card,  and,  on 
plaintiff's  refusal  to  pay  fare,  forcibly 
ejected  him  from  the  train,  in  the  night- 
time, and  at  a  place  where  there  was  no 
station.  About  five  minutes  later,  the 
freight  train  came  along,  picked  up  plain- 
tiff, and  carried  him  to  his  destination. 
Held,  that  plaintiff  was  entitled  to  re- 
cover for  his  expulsion  from  the  express 
train;  and  that  a  verdict  in  his  favor  tor 
$400  was  not  excessive.  Toledo,  etc.,  R. 
Co.  V.   McDonough,  53   Ind.   289.^ 

$1,000  was  not  excessive  damages  to  a 
vj'ife,  who,  with  her  husband  and  two 
children,  and  their  baggage,  was  wrong- 
fully put  off  a  train,  on  a  cold  night,  three- 
quarters  of  a  mile  from  ■  their  station, 
which  they  had  ditficuUy  in  finding.  Bal- 
timore, etc.,  R.  Co.  V.  Pixley,  61  Ind.  23. 
A  woman  traveling  with  a  sister  and 
two  small  children  was  put  off  a  train  at 
night,  in  a  lonely  place,  five  miles  from 
where  by  mistake  she  had  taken  it,  her 
mistake  being  in  part  the  fault  of  the  very 
conductor  who  put  her  off.  Held,  that  a 
verdict  of  $6,500  would  not  be  set  aside 
as  excessive.  International,  etc.,  R.  Co. 
V.   Gilbert,  64  Tex.   536. 

A  verdict  for  $8,000  for  damages  for 
personal  injuries  received,  and  fright  and 
mental  anguish  suffered,  by  a  lady  pas- 
senger, who,  with  two  infant  children, 
was  put  off  from  defendant's  train  on  a 
dark  night,  at  a  lonely  place,  not  a  reg- 
ular station,  and,  being  afraid  to  seek 
shelter  there  among  negroes,  walked 
back  several  miles  to  a  station,  through 
swamps  and  over  a  high  railroad  bridge, 
and  was  obliged  to  engage  for  a  guide  a 
negro,  who  insulted  her,  held  not  excess- 
ive. International,  etc.,  R.  Co.  v.  Smith 
(Tex.),  1  S.  W.  565. 

A  man  65  years  old  was  put  off  a  train, 
in  the  nighttime,  between  stations.  In 
walking  along  the  track  he  fell  through 
a  trestle,  and  hurt  his  knee.  He  had  a' 
right  to  ride,  the  limitation  of  his  ticket 
not  having  expired,  though  the  conductor 
honestly  believed  that  it  had.  Held,  that 
.a  verdict  for  $1,750  would  not  be  set  aside 
as  excessive.  Georgia',  etc.,  R.  Co.  v. 
Bigelow,   68   Ga.   219. 

Where  a  passenger  is  unlawfully  ejectea 
from  a  train  between  stations  by  the  con- 
ductor, who  speaks  roughly  to  him  in 
presence  of  the  other  passengers,  and 
mortifies  his  feelings,  and  he  is  thereby 
compelled  to  walk  six  or  seven  miles  on 
a  rainy  night,  a  judgment  for  $300  dam- 


ages  is   not   excessive.      Fordyce   v.   Man- 
uel, 82  Tex.  527,  18  S.  W.  657. 

Where  plaintiff,  in  the  night,  and  at  a 
lonesome,  dangerous  place,  four  or  five 
miles  from  the  station  at  which  he  had 
taken  the  train,  was  wrongfully  ejected, 
and  walked  back  to  the  city  in  dread  of 
footpads,  suffering  the  more  because  of 
his  diseased  physical  condition,  a  verdict 
for  $500  was  not  excessive,  even  as  com- 
pensatory damages.  Louisville,  etc.,  R. 
Co.  V.  Joplin,  55  S.  W.  306,  21  Ky.  L.  Rep. 
1380. 

4.  Ejection  away  from  station  which 
necessitates  crossing  cattle  guard — Ver- 
dict excessive. — Plaintiff  and  two  small 
children  were  compelled  on  a  dark  night 
to  alight  from  defendant's  train  away 
from  the  station,  so  that  a  cattle  guard 
was  between  them  and  the  station,  and 
plaintiff'  was  informed  that  she  would 
have  to  cross  the  cattle  guard.  A  friend 
of  plaintiff,  when  the  train  had  passed, 
assisted  her  across,  the  cattle  guard  and 
accompanied  her  to  her  home.  Plaintiff 
was  acquainted  in  the  village  and  knew 
the  location  of  the  station.  Held,  that  a 
verdict  for  $1,000  for  actual  inconvenience 
suffered  was  excessive.  St.  Louis,  etc.,  R. 
Co.  V.  Bragg,  64  S.  W.  226,  69  Ark.  403, 
86  Am.  St.  Rep.  306. 

5.  Ejection  at  strange  town,  accompa- 
nied by  circumstances  of  aggravation — 
Verdict  not  excesive. — Where  plaintiff 
was  wrongfully  ejected  from  defendant's 
train  about  midnight,  at  a  strange  town, 
for  failure  to  satisfy  the  railroad  con- 
ductor of  his  identity  as  original  pur- 
chaser of  a  ticket  presented  by  him,  the 
evidence  showing  that  the  conductor's 
manner  was  insolent,  highhanded,  and 
unnecessarily  humiliating,  that  he  acted 
hastily  and  without  proper  consideration 
or  prudence,  and  that  he  cursed  plaintiff 
and  otherwise  treated  him  harshly  in  the 
presence  of  the  passengers  on  the  car,  a 
verdict  for  $1,000  for  plaintiff_  was  not  so 
excessive  as  to  indicate  passion  or  prej- 
udice on  the  part  of  the  jury.  Southern 
R.  Co.  I'.  Cassell,  92  S.  W.  281,  122  Ky. 
317,  28  Ky.  L.  Rep.  1230. 

6.  Ejection  of  sick  passenger  away  from 
station — Verdict  not  excessive. — Where 
the  conductor  of  a  freight  train,  on  leav- 
ing a  station,  omitted  to  see  if  the  ca- 
boose car  had  any  passengers  without 
tickets,  and  after  going  a  mile  and  a  half, 
at  a  point  where  there  was  no  station, 
expelled  a  passenger,  knowing  him  to  be 
sick,  held,  that  a  verdict  of  $1,150  was 
not  excessive.  Illinois  Cent.  R.  Co.  v. 
Sutton,    53    111.    397. 

7.  Ejection  in  snow  between  stations — 
Verdict  not  excessive.— Where  one  in- 
tending  to  take   a   train  has   no   opportu- 
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from  his  destination,^  for  ejection  from  a  street  car,  at  night,  of  a  man  of  ma- 
ture years,*  for  ejection  causing  or  resulting  in  physical  injuries  or  sickness,i^ 


nity  to  buy  a  ticket,  and  boards  the  train, 
having  in  money  only  the  price  of  a 
ticket,  and,  when  this  is  refused,  tries  to 
borrow  the  additional  10  cents  required, 
and  there  is  a  conflict  of  testimony  as  to 
the  time  occupied  in  thus  procuring  the 
10  cents,  and  when  it  is  obtained  the 
train  is  slacking  up  for  his  ejectment, 
and  the  conductor  then  refuses  the  fare, 
and  puts  him  ofif  in  the  snow  between 
stations,  but  without  violence,  a  verdict 
for  $500  will  not  be  disturbed.  Curl  v. 
Chicago,  etc.,  R.  Co.,  63  Iowa  417,  16  N. 
W.  69,  19  N.  W.  308. 

8.  Ejection  of  cripple,  at  night,  soine 
miles  from  destination — Verdict  not  ex- 
cessive.— Plaintiff,  who  was  a  cripple, 
compelled  to  walk  with  a  crutch,  was  un- 
lawfully ejected  from  a  train  at  about 
midnight,  and  compelled  to  walk  six  or 
seven  miles  to  his  destination.  Held, 
that  a  verdict  for  $800  was  not  excessive. 
Missouri,  etc.,  R.  Co.  v.  Smith,  89  S.  W. 
668,    6    Ind.    T.    99. 

9.  Ejection,  at  night,  of  man  of  mature 
years — Verdict  excessive. — A  verdict  for 
$1,500  for  the  unlawful  ejection  from  a 
street-railway  car,  at  10  o'clock  at  night, 
of  a  man  of  mature  years  and  respectable 
character,  will  be  ?.eX  aside  as  c.-ccessive, 
unless  $1,000  is  remitted,  where  only  $35 
was  demanded  for  personal  injuries,  and 
the  only  evidence  of  injury  to  reputation 
and  feelings  is  plaintiff's  statement  that 
the  newspapers  published  an  account  of 
the  matter,  and  that  he  had  been  pointed 
out  as  the  man  who  was  put  off  the  car. 
Cunningham  v.  Seattle  Elect.  R.,  etc.,  Co., 
3    Wash.    471,   28    Pac.    745. 

10.  Ejection  causing  or  resulting  in 
physical  injuries  or  sickness — Verdict  ex- 
cessive.— In  an  action  against  a  railroad 
company  for  wrongfully  ejecting  plaintiff 
from  a  car,  it  appeared  that  plaintiff's 
cane  and  a'  ring  on  one  of  his  fingers 
were  broken;  that  the  broken  ring  cut 
the  finger  to  the  bone;  that  the  back  of 
one  hand  was  lacerated  so  that  the  blood 
flowed;  and  that  one  arm  was  somewhat 
bruised.  Held,  that  a  verdict  for  $4,500, 
under  instructions  which  did  not  allow 
exemplary  damages,  would  be  set  aside 
as  excessive.  Bass  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  636;  S.  C,  43  Wis.  654,  24 
Am.    Rep.    437. 

Twelve  thousand  dollars  was  excessive 
damages  for  the  violent  ejection  of  a  pas- 
senger from  a  street  car,  he  having  pur- 
sued the  car  after  being  thrown  from  it 
by  the  conductor,  and  having  overtaken 
it,  and  walked  home  that  evening,  and  to 
work  the  next  day,  and  who,  when  ex- 
amined six  weeks  afterwards,  showed  no 
evidence  of  abrasion  or  external  injury, 
and  whose  injuries  did  not  disqualify  him 
from  earning  a'  livelihood.  Chicago  City 
R.   Co.   V.   Henry,   62   111.   143. 


Plaintiff,  an  old  man  of  63  years,  was 
ejected  without  force  from  a  train,  40 
miles  short  of  his  destination,  through  a 
mistake  of  the  conductor  in  giving  him 
a'  wrong  check  when  he  took  up  his 
ticket;  and,  though  he  had  the  money  to 
■pay  his  fare  to  within  a  few  miles  of  his 
destination,  he  walked  the  whole  distance, 
and  slept  one  night  on  the  railway  track, 
and  sustained  injuries  from  the  long  walk 
and  exposure.  Held,  that  a  verdict  of 
■$750  was  excessive,  under  the  evidence, 
since  most  of  the  injury  sustained  was 
caused  by.  the  unnecessary  hardship  to 
which  the  plaintiff  voluntarily  exposed 
himself.  Bader  v.  Southern  Pac.  Co.,  37 
So.   584,  52  La.  Ann.  1060. 

Where  a  passenger  is  wrongfully  ex- 
pelled from  the  cars,  and  it  appears  that, 
while  there  was  a  sharp  scuffle,  some 
blows  given,  and  some  blood  drawn,  there 
were  no  broken  limbs  or  bones,  no  per- 
manent injury  or  disfiguration,  no  long 
confinement,  no  protracted  pain  and  suf- 
fering, no  heavy  expenses  for  medicine, 
nursing,  or  physician,  little  loss  of  time, 
not  to  exceed  a  day's  delay,  and  no  cir- 
cumstances of  outrage  and  insult  inde- 
pendent of  the  actual  expulsion,  a  verdict 
awarding  $5,000  damages  is  excessive. 
IMissouri,  etc.,  R.  Co.  v.  Weaver,  16  Kan. 
456. 

Where  a  boy,  who  was  in  the  last 
stages  of  consumption,  secured  a  ticket 
from  defendant  railroad  and  had  a  health 
certificate,  which  was  rendered  necessary 
by  a  yellow  fever  epidemic,  and  arrange- 
ments had  been  made  with  city  officials 
for  him  to  disembark  at  H.,  but  a  quar- 
antine officer  of  H.  compelled  him  to  get 
off  the  train  before  reaching  that  place, 
and  the  conductor,  not  knowing  he  had 
a  permit  to  get  off  at  H.,  did  not  protest, 
and  the  boy  was  unable,  on  account  of 
weakness  from  sickness,  to  explain,  and 
was  detained  for  36  hours  after  his  ejec- 
tion and  compelled  to  go  home  by  an- 
other route,  and  died  3  days  thereafter,  a 
verdict  for  $7,500  was  clearly  excessive, 
and  will  be  reduced  to  $2,500.  St.  Louis, 
etc.,  R.  Co.  V.  Roane,  93  Miss.  7,  46  So. 
711. 

_  A  passenger  who  was  wrongfully 
ejected  from  a  train  about  6  o'clock  in 
the  evening  was  compelled  to  walk  to 
his  home,  about  six  miles  away.  He 
reached  there  about  dark,  and  felt  weak, 
and  the  following  day  he  felt  sore  and 
stiffened  up,  and  for  about  two  days  he 
was  unable  to  continue  his  v/ork  ns  a 
barber,  earning  from  $3  to  $5  a'  day.  Held, 
that  a  verdict  for  $500  was  excessive,  and 
must  be  reduced  to  $250.  Light  v  De- 
troit, etc.,  R.  Co.,  130  N.  W.  1124  165 
Mich.   433,  .34   L.    R.    A.,    N.   S.,   383. 

Five  hundred  and  twenty-three  dollars 
and   ninety-three    cents   was   an   excessive 
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for  ejection  for  using  profane  and  obscene  language  in  the  presence  of  lady  pas- 


recovery  as  to  the  excess  over  $300  for 
personal  injury  to  a  railway  passenger  in 
ejecting  him  from  a  train,  where  his  phys- 
ical suffering  was  slight,  he  did  not  con- 
sult a  physician,  and  his  actual  loss  did 
not  exceed  $200.  Wiles  v.  Northern  Pac. 
R.  Co.,_119  Pac.  810,  66  Wash.  337. 

Verdict  not  excessive. — Where  an  in- 
firm passenger  was  wrongfully  ejected 
from  a  train  on  a  cold,  wet  day,  and  by 
reason  thereof  was  taken  sick,  threatened 
with  pneumonia,  and  contracted  rheuma- 
tism, which  thereafter  settled  in  the 
stump  of  his  leg,  and  his  earning  capacity 
was  somewhat  impaired,  a  verdict  for 
$1,000  was  not  excessive.  Pennsylvania 
R.  Co.  V.  Palmer,  127  Fed.  950,  62  C.  C.  A. 
588. 

Where  a  passenger  apparently  sick,  and 
in  fact  so,  was  ejected  from  a  train  a  half 
mile  from  a'  station,  where  he  was  un- 
known, without  being  given  time  to 
search  for  the  ticket  which  he  claimed  he 
had  lost,  or  to  produce  his  fare  in  money, 
and  as  a  result  he  suffered  a  relapse,  a 
verdict  of  $3,500  was  not  excessive.  West- 
ern, etc.,  Railroad  v.  Ledbetter,  25  S.  E. 
663,   99    Ga.   318. 

Where  the  regulations  of  a  street-rail- 
way company  provided  that  one  taking  a 
car  without  a  station  should  pay  fare, 
although  one  had  already  been  paid  in 
the  station,  and  plaintiff,  taking  a  car 
without  a  station,  refused  to  pay  the  ex- 
tra fare,  and  was  ejected  from  the  car, 
and  injured,  and  plaintiff  was  feeble,  sub- 
ject to  fits,  and  shortly  after  was  taken 
with  pneumonia',  the  severity  of  which 
was  to  some  extent  due  to  the  injury,  a 
verdict  for  $2,500  was  not  excessive; 
plaintiff  being  entitled  to  recover  punitive 
damages  under  the  circumstances.  Nash- 
ville St.  Railway  v.  Griffin,  57  S.  W.  153, 
104  Tenn.  81,  49  L.  R.  A.  451. 

Where  a  passenger  rightly  on  the 
train  was  ejected  with  unjustifiable  vio- 
lence on  his  refusal  to  pay  his  fare,  the 
conductor  having  refused  to  honor  his 
ticket,  and  sustained  permanent  injuries, 
besides  an  illness  which  prevented  him 
from  attendiog  to  the  practice  of  his  pro- 
fession as  before,  a'  verdict  for  $7,000  for 
plaintiff  is  not  so  large  as  to  require  a 
reversal.  Pennsylvania  R.  Co.  v.  Connell, 
26  111.  App.  594,  affirmed  in  127  111.  419, 
20    N.    E.    89. 

$15,700  was  not  excessive  damages  for 
injuries  to  a  boy  of  12,  caused  by  his  be- 
ing thrown  off  of  a  street  car,  whereby 
his  collar  bone  was  broken,  also  his  sec- 
ond and  third  ribs,  and  his  right  arm  m 
four  or  five  places,  the  left  arm  at  the 
wrist,  and  the  thigh  bone,  and  permanent 
injuries  a'nd  deformities  sustamed. 
Schultz  V.  Third  Ave.  R.  Co.,  89  N.  Y. 
243    affirming  46   N.  Y.  Super.  Ct.  211. 

In  an  action  by  a  passenger  for  her 
wanton  expulsion  from  a  train,  causing  a 


miscarriage,  a  verdict  in  her  favor  for 
$2,500  is  not  excessive.  Texas,  etc.,  R, 
Co.  V.  Casey,  52  Tex.  112. 

Plaintiff  bought  and  put  in  his  pocket 
a  proper  railroad  ticket,  took  a  seat  on 
the  proper  train,  and,  on  the  conductor's 
demand  for  his  ticket,  searched  for  and 
failed  to  find  it,  but  informed  the  con- 
ductor in  good  faith  that  he  had  one,  and 
asked  the  latter  to  wait  for  him  to  find 
it.  The  conductor  instantly  stopped  the 
train,  and  ordered  him  to  get  oft",  be- 
tween two  stations  IV/2  miles  apart, 
threatening  to  use  force  to  carry  out  the 
order.  Plaintiff  obeyed,  and  was  left, 
after  midnight,  in  a  forest,  on  a  dark 
night,  in  an  uninhabited,  swampy  locality, 
and,  not  knowing  the  distance  to  either 
station,  walked  back  in  about  an  hour 
and  a  half  to  the  one  whence  he  started, 
crossing  on  the  way  a  long  railroad 
bridge  over  a  river,  and,  in  consequence 
of  these  facts,  became  sick,  lost  two. 
weeks'  work,  and  had  medical  attendance. 
Held,  that  a  verdict  for  $500  damages 
was  not  excessive.  International,  etc.,  R. 
Co.  V.  Wilkes,  68  Tex.  617,  5  S.  W.  491,  2 
Am.    St.    Rep.    515. 

Plaintiff  testified  that  the  train  was 
moving  10  miles  an  hour;  that  the  con-, 
ductor  took  him  by  the  shoulder,  and 
threw  him  off  the  train;  that  he  was  not 
seriously  injured,  but  was  considerably 
bruised;  that  he  was  a  little  sore,  and  un- 
able to  work  for  a  week.  Held,  that  a 
verdict  of  $500  was  not  excessive.  East 
Line,  etc.,  R.  Co.  v.  Lee,  71  Tex.  538,  9  S. 
W.    604. 

Plaintiff,  after  tendering  his  fare,  was 
wrongfully  ejected  in  a  rough  and  brutal 
manner.  He  was  thrown  against  the 
ground  so  hard  that  his  leg  was  badly 
bruised,  and  remained  in  that  condition 
several  weeks,  and  was  compelled  to. 
walk  while  so  injured  a  mile  and  a  half 
to  the  next  town.  Held,  that  a  verdict 
for  $2,500  was  not  excessive.  Louisville, 
etc.,  R.  Co.  V.  Cottongim  (Ky.),  119  S. 
W.    751. 

Plaintiff,  who  was  suffering  from  par-  . 
tial  paralysis,  having  been  carried  be- 
yond his  station,  was  roughly  and  bru- 
tally put  off  defendant's  train  and  seri- 
ously bruised.  He  attempted  to  walk 
back  to  his  destination,  but  fell  in  a  mud- 
hole  and  remained  there  several  hours 
until  rescued  by  some  negroes  and  car- 
ried to  the  home  of  his  brother.  The  day 
was  cold,  and  he  suffered  intensely  while 
lying  in  the  mudhole,  and  in  consequence 
of  his  exposure  had  fever  and  was  sick 
for  two  months.  Held,  that  a  verdict 
awarding  plaintiff  $1,500  was  not  excess-, 
ive.  St.  Louis,  etc.,  R.  Co.  v.  Day,  86  Ark. 
104,   110   S.   W.   220. 

Two  hundred  eighty-seven  dollars  was 
not  an  excessive  recovery  against  a 
street    railway    company    for    wrongfully- 
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sengers,^^  and  for  ejection,  where  the  passenger  immediately  got  back  on  the 
train  and  was  carried  to  his  destination ;  ^^  actions  in  which  the  ground  of  action 
is  a  breach  of  contract  in  failing  to  furnish  plaintiff  the  ticket  contracted 
for ; '  3  and  actions  in  which  it  is  shown  that  the  plaintiff  bought  a  ticket  and 
got  upon  a  train  expecting  and  hoping  to  be  expelled,  for  the  purpose  of  in- 
stituting an  action  for  damages. i* 


ejecting  a  passenger  weakened  by  ty- 
phoid fever  and  compelled  to  walk  home. 
Birmingham'  R.,  etc.,  Co.  v.  Turner,  154 
Ala.    543,    45    So.    671. 

A  verdict  of  $10,000  held  not  excessive 
in  an  action  for  unlawful  ejection  to  a 
passenger  where  it  appears  that  by  rea- 
son of  such  unlawful  ejection  the  plaintiflf 
suffered  permanent  injuries  to  his  mind 
and  body,  that  his  memory,  his  nerves 
of  motion,  his  voice,  his  hearing,  and  his 
eyesight  became  permanently  affected, 
and  his  earning  power  largely  decreased. 
Chicago  Union  Tract.  Co.  v.  Brcathauer, 
125  111.  App.  204,  judgment  affirmed  in 
79    N.    E.    287,   223    111.    521. 

A  verdict  of  $1,500  for  ejection  of  a 
passenger  who,  according  to  his  evidence, 
was  violently  set  on  by  the  trainmen, 
who  insulted  him  with  profane  and  abu- 
sive language,  beat  him  severely,  causing 
serious,  though  temporary,  personal  in- 
juries, and  expelled  him  from  the  train 
several  miles  short  of  his  station,  is  not 
excessive,  the  circumstances  being-  cal- 
culated to  cause  humiliation  and  war- 
ranting punitive  damages.  St.  Louis,  etc., 
R.  Co.  V.  Mynott,  83  Ark.  6,  102  S.  W.  380. 

Plaintiff  claimed  that,  on  account  of 
being  ejected  from  defendant's  passen-. 
ger  station  while  waiting  for  a  train,  he 
contracted  a  severe  cold,  which  settled 
in  his  stomach,  turned  into  neuralgia  and 
pleurisy,  and  left  him  permanently  in- 
jured; that  since  his  injury  he  had  suf- 
fered great  pain,  and  had  been  hindered 
from  carrying  on  his  work.  His  phy- 
sician testified  that  his  condition  was  due 
to  exposure;  that  he  was  suffering  from 
chronic  pleurisy,  and  would  get  worse, 
rather  than  better;  and  that  this  condi- 
tion could  be  caused  by  getting  wet  and 
cold.  Held,  that  a  verdict  allowing  plain- 
tiff $2,500  was  not  excessive.  Flavin  v. 
Chicago,  etc.,  R.  Co.,  J 15  Pac.  607,  43 
Mont.   220. 

An  award  of  $1,500  for  serious  injuries 
from  being  thrown  from  a  car  and  strik- 
ing the  ground  is  not  excessive.  Will- 
ard  V.  St.  Paul  Citv  R.  Co.,  116  INIinn.  183, 
133    N.   W.    465. 

11.  Ejection  for  using  profane  and  ob- 
scene language — Verdict  excessive. — A 
verdict  for  a  passenger  for  $1,500_  against 
a  railway  company  that  ejected  him  from 
a  car  for  using  profajie  and  obscene  lan- 
guage in  the  presence  of  lady  passengers, 
held  to  be  grossly  excessive,  although 
the  language  was  provoked  by  a  mis- 
take of  a  station  agent  in  giving  him  a 
wrong  ticket.  Chicago,  etc.,  R.  Co.  v. 
Griffin,    68    111.    499. 

12.  Passenger  immediately  getting  back 


on  train  and  carried  to  destination — Ver- 
dict excessive. — Plaintiff  got  on  the  de- 
fendant's train,  and  stated  that  he  gave 
his  ticket  to  the  conductor,  who  after- 
wards asked  for  it  again  and  denied  re- 
ceiving it.  Two  companions  of  plaintiff 
told  the  conductor  that  he  had  the  ticket, 
but  the  latter  ordered  plaintiff  to  leave 
the  train.  He  got  off  when  the  conductor 
again  ordered  him  to  do  so,  but  immedi- 
ately got  back  on  the  train  and  was  car- 
ried to  his  destination.  The  conductor 
testified  that  plaintiff  never  gave  him  a 
ticket,  and  that  after  leaving  the  train 
he  got  on  again  and  rode.  Held,  that 
damages  for  such  ejection  for  $2,000  was 
excessive,  and  sufficient  to  warrant  a  re- 
versal, in  the  absence  of  a  remittitur  re- 
ducing the  judgment  to  $1,000.  Ala- 
bama, etc.,  R.  Co.  V.  Bell  (Miss.),  29  So. 
818. 

13.  Ground  of  action  failure  to  furnish 
ticket  contracted  for — Verdict  excessive. 
— Where  a  passenger  ejected  from  a  train 
walked  back  one  mile  to  the  station  from 
which  he  started,  where  he  remained  until 
next  day,  when  he  paid  his  fare,  and  re- 
sumed his  journey,  a  verdict  for  $260  for 
his  ejection  was  excessive,  the  ground  of 
action  being  the  breach  of  contract  in 
failing  to  furnish  him  the  ticket  con- 
tracted for.  Lexington,  etc..  R.  Co.  v. 
Lyons,  104  Ky.  23,  20  Ky.  L.  Rep.  516, 
46    S.    W..  209. 

14.  Boarding  train  expecting  ejection, 
for  purpose  of  instituting  action — Verdict 
excessive. — In  an  action  against  a  rail- 
road company  for  wrongfully  ejecting 
plaintiff  from  its  train,  it  appeared  that 
the  company  had  established  a  rule  pro- 
hibiting the  employees  of  a  rival  steam- 
ship line  from  wearing  their  uniform  on 
the  cars  of  the  company;  that  plaintiff 
bought  a  ticket  and  went  upon  the  cars, 
expecting  and  hoping  to  be. expelled,  for 
the  purpose  of  instituting  an  action  for 
damages;  that  he  was  expelled,  only  such 
force  being  used  as  was  necessary  to 
overcome  his  violent  resistance;  that  he 
was  compelled  to  walk  about  4  miles  to 
a  station.  The  jury  were  charged '  that 
if  he  was  violating  no  reasonable  rule 
he  was  entitled  to  recover  damages,  ei- 
ther compensatory  or  exemplary;  that 
he  could  only  recover  exemplary  dam- 
ages for  acts  accompanied  with  malici- 
ousness or  willful  wrong,  and  could  not 
recover  for  injuries  received  by  reason 
of  his  own  violent  resistance.  Held,  that 
a  verdict  in  his  favor  for  $5,000  should 
have  been  set  aside.  South  Florida  R. 
Co.  V.  Rhoads,  25  Fla.  40,  5  So.  633,  23 
Am.   St.   Rep.   506,   3   L.   R.   A.   73J. 
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